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dences which do concern the poſſeſſion, and not the title of the ſand, as Court Rolls, &c. as concomi- 
tants and incidents to the poſſeſſion. | 

4. If 4. cnfeoffe B. with warranty to him, his heirs, and affignes, and B. cnfcoffteth C. with warranty, 
although C. may vouch A. as aflignce, yet he ſhall not have the firſt deed 3 for B. hath made a warranty 
to him, and he may be vouchcd, and therefore he ſhall have the firſt deed to have his voucher over, 

5. If A. beſciſed of a Scigniory, Rent, Advowſon, or other thing which licth in grant, and granteth 
the ſame over to B, with warranty, and B. grants the ſame to C. with warranty, in that Caſe C. ſhall 
have the firſt Decd, alchough B. be bound to warranty, for it is neceſſary to make his title by, and without 
it he cannot make defence aſtainſt A. or any claiming by him. And when B. grants the Rent, or Advow- 
ſon unto C. C. ought to have the effe& of his grant, and B. in derogation of his grant cannot detain any 


thing which is of neceſſity, and of the eſſence of his grant. 
6. It a man make a feoffement with warranty, and dieth, the heir of the feoffor ſhall have all Char- 


ters which the feoffor hinifelf might detain, although the heir have nothing by deſcent, for the poſſibi- 
lity of deſcent after: And upon theſe diverſites all the Books ( as Popham Chief Juſtice ſaid ) which 
ſcem to be pro & contra, are reconciled : And the reaſon of the ſaid Books prove the {aid diverſities ; and 
therefore it appeareth by 44 E. 3.11.b. 19 H.6. 65.b. 39 E.3. 17.4. and 18 E. 4. 14& 15. and 
10 E. 4. 9. b. that the feoffor ſhall have the Deeds to have the benefit of the warranty paramonnt 3 by 
which it is proved, that it the feoffor be not bound to warranty, he ſhall not have the Deeds, for he ſhall 
have them to the purpoſe to have the vouchee paramount : And 7 E. 4.26. a. accorded by Moile, where 
alſo it is agreed that the feoffee ſhall recover the Deeds againſt a ſtranger. And note well 10 E. 4. 14.4. 
by Mile, the Lord by Eſcheat ſhall have all the Charters which do concern the ſame land, and the rea- 
ſon thereof is, ( as Popham Chief Juſtice ſaid ) becauſe that the Lordþby Eſcheat is in the Poft, and can- 
not vouch, and H i 26 the feoffor ſhall not detain the Evidences, for he cannot be at any prejudice. 
And therefore he faith, If 4. enfeoffeth B. with warranty, B. ſhall not have the Deeds which do contain 
warranty, or which make, or perfe& his title, as is aforeſaid 3 but if B. dieth without heir, then the war- 
ranty made to B. is loſt, and A. cannot be vouched. And therefore the Lord by Eſcheat ſhall have the 
Charters. And ſee 10 E. 4.9.6. if I be« to me and my heirs, and I enfeoffe another and his 
heirs with warranty, my heir ſhall have'Detinue for the Deed by which I am enfeoffed, and ſhall make a 
ſpecial Count, viz. upon the ſpecial matter, in reſpe& of the ſpecial loſs and prejudice that he may have : 
Ergo, without ſpecial prejudice, that is to ſay, if his Anceſtor were not bound to warranty, the heir of 
the feoffor ſhall not have the Charters :- And it is there faid in the principa! Caſe that the heir ſhall not 
have the Charters rationeterre z which ſee Brook Charters 58. {o as there appeareth in ſome Caſe a man 
ſhall have Charters ratione terre, and that is when the feoffor is not bound to warranty. And ſee 34 H. 6. 
I. 4. anotable Caſe; For there it is agreed, if a man enfeoffe two, and to the heirs of one of them by 
Deed, and the Deed, and the other Evidences'conceming the ſame lands are delivered by the feoffor to 
him who hath the fee, and afterwards he who hath the fee dieth, he who ſurviveth ſhall have the Deed by 
which he was infeoffed, becauſe it maketh his eſtate, but the ancient Charters he ſhall not have, for they 
were delivered unto the other Joyntenant for the ſafeguard of his inheritance. And it two Joyntenants be 


enfeoffed to one in fee, and to the other for life, afterwards the feoffor doth releaſe to them, and ddlivereth' 


the Deed to him who hath the fee, the other ſhall not have the ſame, for his eſtate was perfe&t before 
without that Deed : But by the Reporter, if one releaſe unto two, who have a joynt eſtate by defcafable 
title, and delivereth the Deed to one, there the other who ſurviveth ſhall have the ſame, becauſe it per- 
feeth his eſtate, See 6 H. 7. 3. b. & 21 H.7. 33. a. agreeth to the reaſon of that Caſe. | 

' And it was ſaid, if a man enfeoffeth two to them and their heirs, and giveth the ancient Charters to 
one of them, and hedieth, the ſurvivor ſhall have all the Charters, and not his heir to whom the gift was, 
for he cannot ſuſtain loſs if he have them not, nor have any benefit by them if he have them 3; but con- 
trary it is of the ſurvivor, and herſhall have-them as things which go with the land. And Sir Thomas 
Eperton Lord Keeper of the great Seal of England, upon confideration of the faid points, did agree in 
Opinion with the {aid Juſtices 3- and he ſaid, that that ancient Qyeſtion, which'as he ſaid was ( vexata 

eſto ) in our Books, was now well explained, and all the Books upon good and \ ger reaſon re- 
conciled. - Note, this Reſolution was by tour of the moſt grave, -and learned in the Law, Note hereby, 
If a man doth enfeoffe B. with warranty, and B. enfeoffeth C. by Dez, that B. during his life ſhall have 
the Charters which comprehend warranty, and which ſerve for the neceſſary defence of the title, but 


his heir ſhall not have them, but the feoffee, for the cauſe aforeſaid. 


Yelverton the Dweens Serjeant., Attorney General, and others of the Councel with the Lord Buckhurſt : And 
ming Solicitor General, Francis Moore and others, were of Councel with the Defendants. 


—_— 
— _—_ 


Hill. Term 32 Eliz. betwixt Page and Griffyn: | 


Sir William Pelham's Caſe. 
7 chis Term a Writ of Exror was depending in the Exchequer Chamber, betwixt Edward Grife 
Plaintiff, and Henry Page Defendant, upon a Judgment given in the Exchequer, and the effect of 
the Caſeiwas ſuch, Henry Page before, viz. Hill, 30 Eliz. brought an Ejetljone firmq in the _— 
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againſt Edward Griffyn, and declared of a Icale made by Thom.is Bowes Maſter of Art, 10 Januarii, 
29 Eliz. to the ſaid Page, of a Capital meluage in Lomvard-ſtreet, in the Pariſh of S. Mary Wolnoth, &c. 
in London, called the fign of the 1/þuc-Lion tor tix years, and that the ſaid Griffyn did eject him 3 
and upon Not-guilty pleaded, the Jurors m London by Vifi Pris gave a ſpecial Verdict to this cttect : 
They tind that Sir Martin Bowes Knight, was {ci{cd of the ſaid Houle in fee, and had ifſue one Thomas 
Bowes, and that the ſaid Thomas had ifſue Martin Bowes, and the ſaid Thomas Bowes Mattcr of Art now 
leſſor, and'one George Bowes 3 and that the ſaid Sit Martin 29 liz, 8 Eliz. by his Will in writing, did 
deviſe unto the ſaid Thomas Borves his ſon, the faid Houſe for his lite, without impeachment of waſte; 
the remainder unto the ſaid Martin his ſon, and to the heirs males. of his body begotten, the remainder to 
the faid Thom. Bowes Maſter of Art in tail, the remainder to the faid George Bowes in tail, the remainder 
unto the ſaid Thomas ſon of Sir Martin in tail,with divers remainders over: and afterwards, anno 8 Eljz. the 
ſaid Sir Martin digg, after whoſe deceaſe, the faid Thomas his fon entred, and was ſciſed of the ſaid Houſe 
for life, with the remainders over as aforeſaid, and after 19 December, aimo 1 4. Eliz. the (aid Thomas, fon of 
Martyn, by decd indented and enrolled. in the Chancery, according to the Statute, did bargain and ſell the _ 
ſaid Houſe unto Sir 1/i11;am Pelham and his heirs, who ſuffered a common Recovery, in which Thomas, fon [| 15} 
of Sir Martin, who was Tenant for life, was vouched, and that was before the Statute of 14 Eliz. c. $. and 
exccution was ſued upon the ſame Recovery 3 and if that common Recovery ſhould bar the remainder, or - 
the entry of him in the remainder in tail,was the Queſtion. And in the Exchequer before the firſt Judgment 
was given, the Counſct of the Defendant did argue, that Judgment might be given againſt the Plain- 
tiff gin the Ejedzone firme for two cauſes 3 firlt, becauſe the remainder Of Thomas Bowes. the Leffor was + 
barred by that Recovery, for that Recovery, was out of the Statute of 32 H. 8. caps.31. becauſe that in 
that Caſe, although that Sir William Pelham, was but a particular Tenant, -yet he in that Recovery doth 
not vouch the common vouchee, but he voucheth him - who was Tenant for lite, and ſo he.is partigular 
Tenant in Law, but not 'in deed.* Ajid' therefore it is agreed'in T9 E. 3., Fit. Age. ple 2. in Fitzherbert, 
if the vouchee who is Tenant in Law, vouch the heir of the Husband in a Ci in-vita, the' parol ſhalt 
demur by the Statute of Weſt. 2. cap. 40. for although that the words of the Statute are general, -yet. 


* they are intended when the Tenant in fair voucheth the heir of the Husband, and not when the Te- 
== nant in Law.voucheth the heir of the Husband. And 16 H. 7.5, a. Tenant by receit ſhall vouch out of- 


the degrees-in'a Writ of Entry in the Per, for he is but a Tenant in Law, and. not a Tenant in fait. And 
it ſcemeth upon the letter of the Ae of 32 H. 8. that. this Caſe is not within the Statute, for in thebody 
of the Adt it 1s faid., All ſuch recoveries,” &c. againſt ſuch particular Tenants of Lands, &c. whereof. © 
the ſame particular'Tenant is, or ſhall be ſeiſed, ' as Tenant by the Curteſie, '&c. or otherwiſe. for life, 
ſhall be "void, &c. againſt ſuch perſons'to whom the reverſion of remainder ſhall then appertain,.&c. | 
And becauſe the vouchee in our Caſe was not ſciſed for life, but came in. as vouchee, for that cauſe he 
S was. out of” the letter of that Statute: And'that that A& (ball not be taket; by Equity, it was holden as 
**  . - Serjeant Bendloes Reports; Trin. 5 Eliz. That if Tenant for lite, the remainder to his eldeſt ſon in fee be. 
» diſlciſed by Covin, and after the difſeiſor is. impleaded in a Writ of Entre':in;the Poſt, and voucheth 
the Tenant for life, who voucheth over the common vouchee, that that was out of the Statute of 32 H.8. ' 
becaule that the Tenant for life came in'as-vouchee, -and the _— was not brought againſt him : And" 
the ſon being an infant was. riot remedied by the Statute of 32 H. 8. © And he-reports allo that it was fo 
holden in the Caſe of one-Lee for lands inthe County of Cornwal, anno 15 Eliz.; by the Juſtices of the 
Common Pleas : And the Court faid that thoſe Caſes were not to be compared to' the Cale at the Bar, _. 
for there, by the difſſciſin, all the remainders were deveſted, ſo as they had bur a right, avd.then that per- [| b J 
haps might be out of the Statute of 32 H. 8. by reaſon the words of the Aft are ( to whom the Rever- 
 fion or remainder ſhall then appertain. )* 'Theſecond point-was, that the Recoyeryeing exetuted, did 
take. away the Entry of him in the Remainder, and puthinr to a Writ of Entry in confemili caſu. and to 
that purpoſe the Caſes in'15 E. 3:/tit.: Ape 95. 41 £3. 18. b. by. Finchden, 22 E. 3. 2..6. and the 
preamble of. the Statnte of 32 H, 8. cap. 31. was .cited. *.But the Court did reſolye for the: Plaintiff, 
. becauſe they conceived; that that Recovery was a forfeiture of -the eſtate of Sir William Pelham, tor in 
as much .as a common Recovety' by aſſent; was at that day by -common-uſage, in manner as« common 
_ aſſurance and-conveyance, upon which an uſe may be limited-and added, as well as upon a fine or feoff-. . 
ment 3, for'that cauſe Sir Roger Manwood, Baton Clark,” aiid-all other the Baxons of the. Exchequer up- 
on great deliberation did -refolve, That the faid Recovery was a forfeiture, and done to the diſ-inheri- 
tance of him'in'the remainder in tail; and was as'much in Law, as if the ſaid Sir William Pelhaw: had 
levied a tine, *or:tmade afeoffment. And diverſity was taken between a Recovery by affent, which is 
wm the natiife of a'common' conveyance,” and a Recovery without aſſent of the partics, although it be 
without title. © And it was alfo adjudged by the whole Court, that the entry of him in the remainder 
n tail was" congeable as well after the-Execution, as after the Judgment 3 for the ſame being a forfei- 
ture tor the cauſc aforeſaid, the ſuirig'of the Execution ſhall not take away the entry of himin the re- 
mainder. - And'the Conrtfaid; it ſhall be miſcheivous if before the Statute of 14 Eliz. cap. $. it, ſhould 
be. in the power of Tenant for life. by ſuffering of a common Recovery, to take away the entry of 
him in the reverſion, or remainder, and to put them to their real Agons,. and ſo in danger to be dif- 
inherited or delayed. And: to prove the fame to be a forfeittire, 'the Book is adjudged in 5 Af. p. 3+ & 
Paſch. 5. E. 3: tit, Entre congeable 42. That where the Plaintiff had demiſed the land to one A. for 
term of his life, which A. procured þis ſon” to hring a Writ of Entry upon che Statute of Glouceſter, 
's luppoſing that he held of his demiſe for term of his life by colluſion, to ouſt the Plaintiff of his Re- 
h vertionz to which Writ 4. appeared, and could not deny the Action, for which the fon had Judg- 
ent, ard before execution, the Plaintiff entred upon A. and the ſon ſued execution, upon which the 
Plaintiff brought -an Afﬀfiſe, and had Judgthent to recover. And it is to be noted, that the Entry of 
the Plaintiff before execution, was.no caufe of the Judgment, tor there Charmirel with the _ - 
y C ] B 2 t1cT3&5 
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Herle, declares the reaſon of the Judgment 3 that is to fay, Becaulc it is found, that the Writ was 
brought by colluſion, and that the recovery was by contefſion, which thing we hold but an alienation 
in Law to the diſ-inheritance of him who is Plaintiff 3 for which cauſe the Court did adjudge that he 
ſhould recover his ſcifin. By which Judgment it appeareth, that the ſuing of Execution was not ma- 
terial, for as much as the Recovery it ſelf was adjudged a torteiture,  So-it in a Writ of Right brought 
againſt Tenant for life, hc joyn the miſe upon the meer right, it is a forfeiture as it is holden in 9 HH. 5. 
14.42. & 22 aſſ.//.31- SO 14 FE. 3. tit. Receit 135. That in a Precipe the Tenant ( being Tenant 
for life ) plcad to iſſue the firſt day, without taking delay by afſent betwixt the Tenant and the Deman- 
dant, the Pcmandant did recover, and there holden, the entry of him in the remainder was lawful, Sce 
18 E. 3.28.b, Andin25 E.3.48. a. It 15 holden, that a Recovery by affent without title ſhall not 
develt a reverſion or remainder out of the King, becauſe the ſame being ſuffered by affent of the parties 
without title, is but a conveyance. And 33 E.3. Avowry 255. by Seton, recovery giithout title doth 
countervail a demiſe. And the Plaintiff in the Writ of Error in the Exchequer Chamber, perceiving, 
the opinion of the Court to encline againſt him, did relcaſe his Writ of Error. | 


——— — 


En. 


Mich. 34 & 35 Eliz. between the Queen and Porter. 


Porter's Caſe, 


— — 


N' an Information of intruſion in the Exchequer againſt John Porter and others, for intrading in a 
Wharf, and a Houſe called the Woll-key in London; and upon iflue joyned upon Non intruſit, 

the Jurors gave a ſpecial Verdi@ to this effect : Nicholas Gibſon was ſeiſed of the Whart and Houſe afore- 
(aid, and held them in free Burgage,, And 24 Sept. 32 H.8. by his laſt Will in writing, deviſed the 
Wharf and Houſe. aforeſaid to Avice his Wife and her heirs, upon the Condition following, viz. Upon 
Condition, that where it hath pleaſed God to put me the ſaid Nicholas Gibſon in mind to build divers 
Houſes convenient for a Free-ſchool, the Maſter of: the fame, certain Beadmen and Beadwomen : And 
that the ſame cannot be eſtabliſhed to continue without great charges to be employed and beſtowed upon 
the ame; and alſo Lands and Tenements, or other Hereditaments to be aſſured for the continuance of 
the ſame. I will and declare by this- my latt Will and Teſtament, that the ſaid gift of my Lands and 
Tenements ſhall enure, and take effect to my faid Wife upon condition following 3 That is to ſay, that” 
my ſaid Wife upon advice of learned Counſel, in all. convenient ſpecd after rmy deceaſe, ſhall affure, 
give, and grant, all my ſaid Tands and Tenements for-the--maintenance and continuance of the ſaid ' 
Free-School, Almſmen, and Alm{women for ever,, as it ſhall pleaſe God. And that my id Wife 
Avice Gibſon ſhall have all the iſſues and profits yearly fron. of the premiſcs during her life, bearing 
the charges of the (aid School, &c. as the ſame is now kept and maintained; And made the faid Avice 
his Wife his Executrix, and dicd. 6 Ofaber 32. Hen. 8. aftex whoſe death Avice entred into the Wharf 
and Houſe, and was thereof” ſeifed accordingly.. And afterwards 13 Aprilis anno 3 E. 6. the faid Avice 
did demiſe the ſaid Wharf and Houſe to. one Bartholomew Gibbes from the. feaſt of Chriſtmas, which 
ſhould be in the year 1566. for forty years 3 which term was by divers mean conveyances conveyed to 
the faid John Porter 3. and afterwards Fohn Gibſon couſin and heir unto the ſaid Nicholas Gibſon 2:4 Fan- 
arii anno 34 Eliz. eytred into the ſaid Wharf and Houſe aforeſaid, pretextu forigfad?, & conditionis in 
difto teſtamento Prafir per pred” Avice in vita ſua forifat” &* fra, and after 25 Famearii in the 34 
year of Elizabeth by deed indented and enrolled in the Chancery did bargain, grant, and (ell the faid 
Wharf and Houſe to our Soveraign Lady the Queen her heirs! and Succeſſors : By force whereof the 
Queen was thereof ſciſed in fee, and ſo ſciſed, the ſaid. John Porter did enter upon her claiming his 
term aforcſaid, And if the entry of the ſaid John Porter were lawful or not was the doubt 3 which - 


' was referred to the conſideration of the Court. And Mich. 34 & 35 Eliz. at Hertford this Caſe 


was argued by Egerton then Attorney General, and Coke Solicitor for the Queen, and by Atkinſon and 
others for the Defendant. 'And on the Defendants part it was ſaid, Firſt,; that the aid Condition men=- 
tioned in the faid Will was againſt the Law, and fo the eſtate of Avice abſolute. Secondly, that if her 
eſtate were Conditional, yet it doth not appear by any thing found by the Verdi that the Condition 
was broken. And as to the firſt, viz, That the Condition was againſt Law, it. was faid by the Defen- 


* dants Counfſe), that that point reſts only upon the conſtruction of the : Statute of 23 H. 8. cap. 10. the 


letter of which A&, as to this purpoſe,- is as followeth : That by reaſon of feoffments, 8&c. made of 
truſt, of Mannors, &c. to the be of Pariſh-Churches, Cagpas Churchwardens, Guilds, Fraterni- 
ties, Comminalties, Companies, or Brotherhoods erected and . made, of devotion, or by common aſ-. 
ſent cf the people without any Corporation, &c. And to the uſes and intents to have Obits perpetual, 
or any continual ſervice of a Przgſt for ever,  &c. . or to any other like uſes, or intents, there groweth 
and iſflueth to the King our SoveMgn Lord, and to other Lords and Subjects of the Realm, the ſame 
like Ioffes and inconveniences, and is as much prejudicial to them, as doth: and is in caſe when Lands be 
aliened in Mortmain. Be jt therefore enacted, That all and. every ſuch uſes, intents, and purpoſes, of 
what name, nature, or quality the ſame ſhall be called,-.,&c. ſhall bt utterly void 3 -and if any perſon” in- 
defraud of this Statute do bind, &c. That then every ſuch pain, penalty, craft, colour, and every other 
thing and things, &c. ſhall be utterly. void. And that this Statute ſhall be always interpreted, 6c. moſt 
beneficially to the deſtruftion of ſuch uſes, &c, and of all ether like uſes and-intents. Provided that 


this ACt, &c. -{hall not extend to hinder the uſes as ſhall be declared in writing by the ar" of 
Robert 
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| J,h Terrey late Aldermen of Norwich, &c, to be imployed for the diſcharge of 
os Fs the faid City, at the gatcs of the ſame, tor the diſcharge of Tolls and Cutions 
within the ſaid City, at the gates of the lame, tor the diſcharge of POOT people within the ſame City of 
taxes and tallages, &c. or for thc cleanting of the ltrects, &c. ortor any of the ſaid good purpoſes, ſo that 
the ſame Odinance, &c. bc had, &c. within two years nCXt enſuing. And it was objected, That the miſc 
chief before the making, of this Statute was, that when tcoftements were made upon truſt and confidence, 
that certain cotnpanics erced by aſſent, without any Corporation, ſhall take the profits, &c. the ſame was 
as prejudicial to Lords, as alicnations in Mortmain. For the Statute of 15 R.2, c.5. hath provided for feoff- 
ments made unto the uſe of any Body incorporate, as well Spiritual as Temporal ; That {uch teoffments 
ſhall be as purchaſcs made by themſelves. But as appeareth by the preamblc of the ſaid Statute of 23 H.8. 
f-offiments made unto the uſe of Companies not incorporate, were as prejudicial to Lords as alicnations in 
Mortmain. And for that cauſe the ſaid Act of 23 H. 8. made proviſion againſt chem, And although 
that the exeftian'of a Grammar School to inſtruct youth, as well in good learning as in good manners, 
was a work of charity, and good in it (elf; and ſo to maintain and relieve poor men and women ; yet 
when feoffments were made to a great number of perſons unto fuch good uſes, the ſame was as Prcju- 
dicial to Lords for their Wards, Relicfs, Eſcheats, 8c. as if the feoftnient had been made to the uſe of 
a Body corporate, Spiritual or Temporal, tor ar.y good intent or purpoſe. And becauſe the benefit of 
Lords was reſpedtcd by the Statute, and it is for his benehit to take away all ſuch uſes, for that cauſe, it 
was ſaid that the ſaid uſcs and intents mentioned in the faid Will were void by the ſaid Act of 23 H. 8, 
2. This Statnte ſaith, ſuch uſes, and all other like uſes, intents,'8&c, 3. The intent of that AR: was to 


include good uſes, for at the time of the making of the ſaid Act, the finding of an Obit, and the ſer- 


vice of a Prieſt, &c. mentioned in the faid Act were accounted good uſes. 4. It is provided, That the 
faid A ſhall be conſtrucd as beneficial as may be, for the deſtroying of the ſaid uſes, and all the; like 
uſes. 5. The ſaid laft Proviſo containing an Exception of certain good uſes, as to diſcharge poor Ci- 
tizens of Norwich of Tolls, Cuſtoms, Taxes and Tallages out of the faid Ac, but not fimply and ab- 
ſolutely to except them, but to except them ſub modo 3, that is to ſay, It the ſaid Ordinance be made 
within two years following, or otherwiſe to leave the ſaid good uſes to be within the general purview of 
the aid AR; ſtrongly prove (as it was urged) that ſuch good uſes were included within the faid A 3 
and by conſequence the ſaid Condition _ a pevalty added by the Teſtator for the maintenance of 
the ſaid uſes, was void by the expreſs words of the Statute 3 and then the entry of the heir of the 
Teſiator not lawful. Unto which it was anſwered by the Queetis Counſel, That oux Caſe was out of 
the intent and meaning of the faid AR of 23 H.8. for two cauſes ; Firſt, becauſe it was not the inten- 
tion of the ſaid Ae to extend to ſuch good and charitable uſes, as the uſes in our caſe are. :-For di- 
ftinguenda ſunt tempora, and the time of the making of this AC is to be conſidered. And as to that, 


J 
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firſt, it is to know, that before that time all the Clergy of England had acknowledged King Henry the = 


cighth, to be ſupreme Head of the Church of England; and before that time, divers ſuperttitions and 
and errors in Chriſtian Religion, which had a pretence and ſemblance of charity and devotion, were diſ= 


covered by the ſight of Gods word. For that cauſe, to take away ſuch ſuperſtitious uſes, as to pray 


for ſouls ſuppoſed to be in Purgatory, and the like, that Statute was made, and not to take away the 
erecting of Grammar Schools, and relief for poor men. For no time was ſo barbarous to take away 
learning, and knowledge, nor no time fo uncharitable to take away maintenance for the poox. Be- 
ſides, it is to benoted, That that Statute doth not make the feoffment or other conveyance void, nor 
giveth any title to the Lord to enter for Mortmain ( as the Statute of 15 R. 2. cap. 5. doth ) but on- 
ly maketh the uſe void ; fo as the feoffees ſhall be, notwithſtanding the declaration of ſuch uſes, ſeiſed 
unto the uſe of the feoffor and his heirs 3 and then it cannot be intended, that the intent of the makers 
of the ſaid At, was to make good'and charitable uſes and intents void :. And the «ather, becauſe if 
the feoffor had reſerved but a penny rent, or had taken a penny irt conſideration of the feoffment, 
then although the Statute make the uſe expreſſed void, yet the feoffees ſhall be ſciſed to their own ule , 
and not unto the uſe of the feoffor 3 in which caſe alſo as great loſs ſhall be unto Lords of their Wards, 
Rehiefs, Efcheats, &c. as if the' good uſes had continued ; And notwithſtanding the ſaid At, the 
feoffees in ſuch Cafe might have maintained the good uſes without any penalty or danger 3 and there- 
fore it feemed tg them that the ſaid Ad of 23 H. 8. in Ih uſe only void, was of- little or no 
effect, Moreover he faid, That the {aid Act of 23 H. $was the firſt At that was made againſt ſuper-: 
ſtitious uſes 3 and then were the Ads of 25, 26 & 28'H. 8. made for the aboliſhing of the uſurped 
authority of the Pope 3 and then the Acts'of 27 H.8, & 31 H. 8. were made for the ſuppreſſion of 
Abbies, Priories, Nunneries, &c. And afterwards the Statutes of 37 H.8. & 1 E. 6. for Chauntries, 
Colleges, &c. Obits and all ſuch ſuperſtitious uſes were made, but by none of theſe Acts, good and 
charitable uſes ( as the uſes in our Caſes ) are taken away, aboliſhed or made void, but rather by the 
Act of r F. 6. they arc intended to be maintained, as appearcth by the preamble thereof, 2iz. | For the 
education' of youth in virtue and piety at Grammar Schools, for the augmentation of the Univerſities, 
and the better proviſion of the poor and needy, which by the ſaid A& of x E. 6. are called good and 
godly nfcs 3 and therefore it ſhall not be intended that ſuch good and godly uſes were "made void by 
the Statute of 23 KH. 8. And as to the ſaid Proviſo for excepting of certain good \yſes out of the 
Statute-of 23 H. 8. the ſame was rather to ſatisfie ſome Burgeſſes of the Pazliament, who were igno- 
rant 10 the Laws, then for any neceſſity. As in'the Statute of 5 E.6. cap. 16. the. body.of the A& 
extends only to Offices concerning the adminiſtration of Juſtice, or the Kings Revenue, as Receiver, 
Controller, Treaſurer, Aulneger, Auditor, and Surveyor, and yet the Keeper of a Park is excepted 
_ of the ſame, more tor the ſatisfaction of ſome ignorant Burgcſles, then for any neceflity. And fo 
e concluded, that good and charitable uſes ( not favouring of any ſuperſtition ) as to find Grammar 
Schools, to relicve poor men, or any ſuch good uſe, is not yoid by the ſaid Act of 23 H. 8. but only 
f1ptre 


[5] 


6 


I — —— OO" 


[25 ] 


[3] 


j 26 } 


Porter's Cale. 


tupcrſtitious uſes, and fo hath the Scatutein common opinion been always taken. For almott all Lords 
appertaining, to Towns or Boroughs not incorporate, tor the detraying of the Tax of the Towns, or the 
repairing ot High-ways, or for reparations of the Church, or the maintcnance of the poor of the Pa- 
riſh, or the bearing of other charges of the Parith, are conveyed to divers Inhabitants of the Parith and 
their heirs, upon trult and confidence to imploy the profits to ſuch good uſcs, and no ſuch uſes ( al- 
though they-are common almoſt in every Town ) cver made void by the Statute ot 23 H. $. And ir 
ſhall be a diſhonovrable thing to the Law of the land, to make ſuch good ufſcs void, and to reſtrain men 
to give their Jands to ſuch good uſes. And a Calc reported by Bendlowes Serjeant at Law was cited, by 
which it appeareth, that it was holden in the Common Pleas in 5 & 6 E..6. That a feoftincnt unto the 
uſe of poor people was not within the ſaid Act of 23 FH. 8. Theſecond reaſon that the Queens Coun- 
ccl gave, was, admitting that good and charitable uſcs were void by the ſaid Act of 23 H. 8. yet as 
our Caſe is, the Condition is not void. For he hath deviſed, that his Wite ſhall have the Lands and 
Tenements upon condition that ſhe by the advice of learned Counſel in convenient time after his death, 
ſhall aſſure all his Lands and. Tencments tor the maintenance and continuance of the ſaid Free School, 
and Almſmen and Alm{women for ever 3 ſo that although the ſaid uſes were prohibited by the aid Act, 
yet the Teſtator hath deviſed, that Counſel learned ſhall deviſe how the ſaid Lands and Tenements ſhall 
be affured for the maintenance and continuance, &c. and that may be deviſed lawtully, viz. Firſt to 
make a Corporation of them by the Kings Letters Patents, and afterwards, by Licence to affure the 
Lands and Tencments to them. So if a man deviſe that his Executors ſhall aſſure by the advice of 
leamed Counſt his. Lands to any Corporation Spiritual or Temporal 3 the fame is nct againit any Act 
of Parliament, becauſe it may be lawfully done by Licence, &c. And fo without queliion was the in- 
tent of the Teftator, for he would have the Land affured for the maintenance and continuance of the 
Free School and poor for ever, which cannot be done without incorporation and Licence asiis atorcſaid 3 
For which cauſe, as this Caſe is, this Condition is not againft Law, but in as much as it might belaw- 
fully deviſed and done ( although that the uſe had been prohibited, as in truth it was not ) the Wife 
was bound to perform the ſame: which was agreed per Cxriam. Thirdly, admitting the uſe 'were pro- 
hibited by the aid A, and that the reference to Counſel learned would not exempt the ſame out of 
the A; yet it ſeemeth the Statutes of 32' & 34 H.8. of Wills, have taken away the force of the 
aid Act of 23 H.S. for the words of the Statutes of 32 & 34 H.8. are, That all and every perſon 
having a ſole eſtate in fec-ſimple of any Mannors, &c.. ſhall have full and free liberty, power, and autho- 
rity, to give, diſpoſe, will, or deviſe to any perfon or perſons ( except bodies Politick. and Corpo- 
rate, by his laſt Will and Teſtament in writing, or otherwiſe by any other a&ts lawfully executed in his 
life time, all his Mannors, &c. at his own free will and pleaſure, any Law, Statute, Cuſtome, or other 
thing heretofore had, made, or uſed to the contrary notwithſtanding; ) So for as much as bodies Po- 
lirick and Corporate are only excepted; and the rather, becauſe it is {aid in the end of the clauſe (any 
Law, Statute, 8c. to the contrary notwithſtanding. ) And there+is not any Statute which hath any 
colour to reſtrain conveyances or deviſes to theſe good uſes, but the Statute of 23 H. 8, and therefore 
that Statute is taken away by the ſaid Acts of 32 & 34H. $8, And theſe Ads of 32 H.8. & 34 H.8. 
as to that purpoſe will have a fair and favourable conſtruction for maintenance of Learning, and 
good-and charitable uſes. And upon the ſame reaſon it was agreed in Mich. 8. & 9 Eliz. reported by 
the Lord Dyer, fol. 255. b. That the Statute of 1 6 2 Phil. & Mar. ſhall be favourably expounded. 
For where a deviſe was made to the Maſter, Fellows, and Scholars of Trinity Colledge in Cambridge for 
finding of certain Grammar Scholars, and poor Scholars, &c.. that deviſe was held good by the cqui- 
ty of the faid AR; for it was out of the letter thereof, and that for maintenance of learning , and 
good and charitable uſes. But the ſaid Acts of 32 & 34 H.C, have ſufficient words to.take away the 
(aid Act of 23 H.8. ( as to the preſervation of good uſes ) &+ leges 'poſteriores privres contrarias abro- 
gant; but as to thit the Barons did not deliver their opinions, becauſe they.reſolved upon the two firft 
points. And to that which was ſaid, That the Condition, if it was good, is not found to be broken, it 


was faid by the Queens Counſel, that -it was clearly broken by matter apparent in the Verdict : for- 


when the Wife had the eſtate. upon condition, that ſhe by the advice of Counſel learned, in all conve- 
nient time ſhall aſſure, &c. and the Jury tmd that ſhe continued ſeifin until 3.of E. 6. and then made 
the Leaſe for 40 years, as above : here appearcth a double breach of the Condition : 1. That ſhe hath 
not made the aſſurance within, convenient time, for in effect, the Fry have found that ſhe hath not 
made it within $ years. 2. By the making of the Leaſe ſhe hath diſabled her ſelf to perform the Con- 


_ dition , as Littleton $3. If feoffee upon Condition take a Wife, or charge the Lands, or bind her 


{elf in a Statute Merchant or Staple, theſe are breaches of the Condition, and 44 E.3.9. b. & 26 E373. 
accordingly 'a fortiori m this Caſe, the Wife by making of the {aid Leaſe: hath brokers the Condition, 
and the heir of the Teftator hath lawful cauſe to enter therefore. ., And afterwards in that term upon a 
motion made, the Barons ſaid that they were reſolved, firſt, That the Statute of 23 H: 8. did not ex- 
tend to take away the good and charitable uſes in the Caſe at the Bar: and ſecondly, That the Condi- 
tion for the cauſes aforcſaid. was broken 3 and thereupon they commanded the laſt Minday of the Term, 
that Judgment ſhould be entred for the Queen. And the ſame day Judgment was yo in the Kings 
Bench in the like Caſe upon the (aid Statute .of 23 H. 8. So the Law in this Caſe was reſolved by 
Sir Roger Manwod and all the Barons of the Exchequer, and by Sir Fobn Popham and all the - Juſtices 
of the Kings Bench, betwixt Fohn Gibboa# Plaintiff, and Thomas Maltywade and - Fobn Marſton De- 
fendants in an Ejectione firme of Lands in E. in the County of Sxffolk,, and Judgment there given ac- 


cordingly.* 


Note Reader, Any man at this day, may give Lands, Tenements, or Hereditaments to any perſon or 


perſons and their heirs, for the tinding of a Preacher, maintenance of a School, rclict and comfort « 
mam 
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maimed Souldiers, ſuſtenance of poor people, reparation of Churches, High-ways, Bridges, Cawlics, 
diſcharging of poor inhabitants of Towns of common charges 3 tor making of a lock for poor la- 
bourers in Husbandry, and poor Apprenticcs 3 and tor the marriage of poor Virgins, or for any other 
charitable uſes. And it 1s good policy upon Cvcry ſuch tcottment or eltate to reſerve a ſmall Rent to 
the feoffor and his heirs, or to expreſs ſome ſuch contideration of ſome ſmall ſum for the cauſe before 


rechearced. 


Trinity Term 4.2 Eliz. between the Queen and Richard 
Buſhop. 


The Caſe of Alto Woods. 


” an Information of Entruſion, which began Trinit. 37 Eliz. Rot. 159. in the Exchequer againſt | 


Richard Buſhop for entrution in a Wood called Alton Woods, in Alton alias Alvington and Rock in the 
County of Worceſter, 6. The Defendant 'pleaded, that betore the entrufion, one Anne Counteſs of 


Warwick, who was the Wife of &Kichard Earl of Warwick, was ſeiſed of the Mannor of Abboteſley, | 


alias Abberley, in the County aforeſaid; whereof the ſaid Wood was -parcel in her demeſne* as of 
fee, and ſo (ciſed quindena Hillarii anno 3 H. 7. did levy a tine of the ſaid Mannor whereof, 8c. unto 
King Henry the ſeventh, to have and to hold to him and to the heirs males of his body, ſaving the re- 
verſion unto the ſaid Counteſs:and her heirs. 3 and afterwards the ſaid Counteſs died feiſed of the faid 
reverſion in fee, after whoſe death the ſame deſcended unto Edward Earl of Warwick, her couſin and 
kcir, that is to ſay, ſon and heir of 1/abel, daughter and heir of the ſaid Counteſs; and afterwards, 
by A& of Parliament 25 Fanuarii anno 19 Fl. 7.' the ſaid Edward Earl of Warwick was attainted of 
Treaſon 3 and further it was enacted by the ſame Ad, that he fhall forfeit to the ſaid King and his 
heirs, all his Lands, Tenements and Hereditaments, which he had the ſecond day of Angn/t, anno 
14 FL, 7. Quarum-quidem convittionis & attincture pretextu, predict nuper Rex H. 7, fuit ſcifitus de rever- 
fione Manerii predid”, unde &c. wt de feodo & jure, in jure Corone ſue Anglie, & fic inde ſeiſitus exiſtens, ac 
de manerio predido cum pertinentis, fic ut prefertur ſeifit* exiſten*  idem nuper Rex apud Weſtmonaſter® in comi- 
zatu Mid. obiit de Manerio predid* cum pertinentits, unde &c. ac de reverfione predift in forma pred” ſeiſitus, 
poft cujus mortem: The Mannor and Reverfion did deſcend unto Hen. 8. by force whereof he was of 
the ſaid Mannor and Reverſion ſeiſed, &c. and ſo being thereof feiſed, it was found before the Eſchea- 
tor, virtute officii, 5 Fulii, azino-23 H. 8. That the faid Counteſs. of Warwick, did levy the faid fine, 
and that ſhe died fſciſed of the aforefaid Reverſion 3- and that the fame deſcended to the ſaid Edward Earl 
of Warwick,z and that he. being of the ſaid Reverſion ſeiſed; the' ſaid Earl was by the faid AR'in 
19 H.7. attainted of high Treaſon; and by the fame AG it was ordained that he ſhould forfeit, wt ſu- 
pra : by force of which King Hen. 7, was fſeiſed of the Reverkon in fce 3 and that the faid eſtate tail, 
and the Revexſion alſo after the death of Hen. 7. deſcended to Hen, 8. by force of which King Hen. S, 
was ſciſed, viz. of the Mannor in tail, and of the Reverſion in fee, prout per Inquifitionem pred? in Cur. 
Cancellar. domine Regine apud V/eſtm. pred” debito modo retornat*, &* ibidem de vecordo remanen', plenius ap= 
Faret, And King H. 8. ſo ſeiſed, that is to ſay, of an eſtate tail in poſſeition, and of the Reverfion in 


fee by his Letters Patents bearing date 3: Nov. anne 33 H. 8. recitan* quod cum idem Henricus 8. 20 die. 


Ofobri, anno regni ſui decimo nono. per literas ſuas Patentes dediſſet, & conceſſiſſet Waltero Walſhe uni Gromett® 
private Camere ſue, manerium ſunm de Grafton Fleuord in comitatu Wigornie, habendum fibi pro termino vite 
Jue. Cumque etiam predifius Henricus oftavus ſexto die Decembris, anno regni ſui vieeſimo primo, per alias ſuas 
literas Patentes dediſſet,& conceſſiſſet prefato Waltero Walſhe,& cuidam t-lizabethe adtunc uxori ejus, manerium 
de Charleton, in com Somerſet. Habendum & tenendum manerium illud eiſdem Waltero, & Elizabethe pro 
termino vite eorundem Walteri & Elizabethe, & alterius eorum ditttius vivent*, predicius nuper Rex Henricus 
ofavus adtunc in conſideratione veri, & laudabilis ſervicii, eidem domino- Regi,per prefatum Walterum Walſhe 
adtune impenſ. & adtunc impoſterum impendend*. Ac pro eo quod' idem- Walterus predictas literas Patentes de 
manerio de Grafton Fleuord, ac quod iidem Walterus & Elizabetha, predifias alias literas Patentes cis de 
Predifio manerio de Charleton in forma predifa confefias, difto nuper Regi Henrico offavo reltitniſſent cancel- 
land”, ad intentionem quod idem rinper Kex predicium manerium de Grafton Fleuord, necnon predifium ma= 
nerium de Abbotteſley, per alias literas Patentes ejuſdem nuper Regis, eiſdem Waltero & Elizebathe concedere 
dignaretur, que quidem ſeparales priores litere Patentes, in Cur* Cancellar® predi@?, ad eandem intentionem 
zempore confeCtions prediftarum literarum patentium hic in Cur? prolat”, reftitmt”, & cancellat* fuerunt, de gratia 
opſus Regis fpeciali ac ex certa ſcientia, & mero motu ſuis, per eaſdem literas Patentes hic in Curia prolat” dedit, 
& conceſſit eifdem Waltero Walſhe, & Elizabethe uxori jus, predici* maneria de Grafton Flenord, & Abbot- 
teſley. Habend" & tenend' predifia maneria cum pertinentiis predifto Waltero Walfhe, & Elizabethe uxori 
ejus, © heredibus maſculis de corpore ipſius Walteri procreat®. And avers that he was one of the Grooms 
of the Privy Chamber to King Hen. 8. and that he hath done ſervice, 8c. And avers alſo, that he 
had ſurrendred the faid letters Patents of Grafton Fleworde, and that he and his Wite had ſarrendred the 
laid letters Patents of Charleton, and that afterwards Elizabeth died, and that the ſaid Walter ſurvived. 
And afterwards it was enacted and ordained by Parliament holden $ Junii, anno 28 H.S. reciting by 
the ſaid Act, that where the ſaid Counteſs of Warwick by the ſaid tine, anno 3 H. 7. had given and gran- 
ted the faid Mannor of Abboteſſey with the- appurtenances ( inter alia ) to have tothe ſaid Hen, 7. and o 
ris 
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the heirs males of his body 3 and rcciting the diſcent of the Reverſion of the ſaid Mannor from the ſaid 
Counteſs unto the ſaid Edward Earl, and his Attainder of high Treaſon, by which the Revertion in 
fee of the ſaid Mannor ( inter alia ) eſcheated unto the {aid King Hen. 7. and came to his hands, and 
reciting the diſcent from King Hen. 7. to King Hen. 8. by force of which King Hen. 8, was thereof (ci- 
ſed. Et quia predi® maneria & cetera premiſſa fuerunt magni valoris & babucrunt multa, magna, & amplz 
libertates, preheminenc”, commoditates, &* deleftamenta, ad eadem ſpefiant's Ideo tunc, & ibidem inaftita- 
tum fuit, authoritate juſdem Parliamenti, quod predict” nuper Rex Henricus otlavus heredes & ſucceſſores ſui, 
extune impoſter” haberent, tenerent ©: gauderent omnia & ſingula predifta maneria, &c. ac quod eadem ma- 
neria, fc. adjudicarentur authoritate ejuſdem Parliamenti, in predic nuper Rege Henrico ofavo heredibus &+ 
ſucceſſoribus ſuis in feodo ſimplici imperpetunm, ſine predict”, ſeu aliquibus aliis rebus, ante tunc habitis, faftis, 
uſnatis, ſew allocatis, in contrarium non obſtantibus : ſalvis ſemper omnibus &* ſingulis perſoue, &- perſonis, 
corporibus politicis, & corporatis, heredibus, & ſucceſſoribus ſuis, aliis quam predite nuper Comitiſſe War- 
wick, & heredibus ſuis, & heredibus Richardi nuper Comttis Warwick, patris predite nuper Comitiſſe, 
omnibus talibuc juribus, titalis, Oc. in talibus modo, & forma, prout predicius atius nunquam habitus ſer 
editus fuiſſet. By force of which King Henry $. was ſciſed of the Reverſion of the ſaid Mannor in 
fee ſimple, and conveyed the eſtate unto William Walſhe, and the Reverſion unto the Queen that now 
is : And that the ſaid J/illiam Walſhe by his Deed indented enrolled in the Chancery, &c. bearing date 
the third day of July anno 30 Regine Elizabethe, did bargain and fell unto the Earl of Leicefter and his 
heirs, the ſaid Wood, which after his deceaſe deſcended to Ambroſe Earl of Warwick, his brother and 
heir, who conveycd the ſame unto Anne now Counteſs of Warwick, and her heirs, and died : And Bu- 

the Defendant did juſtifie as ſervant to the ſaid now Counteſs, and by her commandment, &c. up- 


an res Plea Coke the ns Attorney did demur in Law. And this Caſe was argued at the Bar by 


the Attorney General, and Fleming Solicitor General for the Queen 3 and by Serjeant Heron and Thomas 
Stepbens for the Defendant And afterwards was argued by the Barons, viz. Periams chicf Baron, Clark, and 
Evens 3 and Clarkargucd for the Queen, but Periam and Emens A udgment was given againſt 
the Queen : And thereupon the Attorney General did cauſe a Writ of Error to be t for the 
Queen 3 and becauſe the Caſe was notable, he a in the Exchequer Chamber upon the Writ of 
Errox. I have omitted all the Arguments before the Judgment given in the Exchequer, and the rather 
becauſe I did not hear the whole Arguments of Baron Clark, and Baron Ewens. And four Exceptions 
were taken by the Attorney General unto'the pleading. : : | 

Firſt, the pleading that King Henry the ſeventh was {eifcd in fee of. the Reverſion by the ſaid A& of 
Attainder, by which it is enacted, that the ſaid Earl of Warwick ſhall forfeit all his lands, &c. and 
that King Henry the ſeventh died ſeiſed of the faid Reverhon 3 and that that did deſcend to Ki nry 
the. cighth is repugnant and inſufficient 3 for in as much as it doth not appear when Edward Earl of 
Warwick, who was attainted, died, it is clear that until his death or Office found nothing veſted in King 
Henry the ſeventh. And this point hath oftentimes been reſolved and adjudged, 27 H. 8. tw. Office. Br. 
17. Sayes Caſe, 15 Eliz. Dyer 325. Nichols Caſe, Plowdens Comm. 483. b. & 486, a. And the Statute 
of 26 H. 8. cap. 13. by which lands in tail are forfeit. And 33 FE 8. cap. 20. by which land forfeit for 
Treaſon is by the aid Ac veſted in the King without Office, prove that this word ( ſhall forfeit ) veſt 
nothing in the King until Office, or death, at the Common Law, and all was afhrmed per Creriom : 
But it ſeemed to them that the pleading notwithſtanding that was ſufficient in ſubſtance, for King 
Henry the ſeventh did not make the grant to Walſpe, for then the Exception had been material. But 
after Office found King Henry the eighth granted unto Walſbe 3 and therefore the ſeilin” alledged in 
Ring Fwy the ſeventh, and the deſcent to King Henry the cighth was but a trifle, and -not material. 

e ſecond Exception was unto the Return of the ſaid Office found 23 H. 8. becauſe it was found 
virtute officii before the Eſcheator, which ought to.be returned . in the Exchequer, and not in the 
Chancery z bnt Offices found virtmte officii before the Eſcheator ought to be returned into the 
Chancery 3 for Offices found virtate brevis returnable in' the Chancery ought to be returned into the 
Exchequer, to which Court he is properly attendant, and fſo.is the Book in 4 E. 4. 24. 4. Stanford pre- 
rog. fol. 70. b. But the Exception was diſallowed by the Court upon the view of infinite preſidents of 
offices found before the Eſcheator virtute offici, and returned into the Chancery. And it was holden by 
the two chief Juſtices Popham and Anderſon, and Gawdy Juſtice ( whom the Lord Keeper of the great 
Seal, and the Lord Treaſurer called unto them according to the Statute.) that the Office was ſufficient 
for to cntitle the King, although it were never returned ; for it appeareth in the Book of Affiſes, that 
upon examination of the Eſcheator, if it appearcth that he hath ſeiſed the land into the King's hands, 
it is ſufficient. See 30 Aſſ; pl. 5. &ce—- | 

The third Exception was, that the Office doth entitle King Henry the ſeventh after -his death, and 
found ſcifin in Henry the ſeventh, and deſcent to King Henry the eighth, ſo that the Office which was 
found 23 H. 8, doth not entitle King Henry the cighth by force of the Office, and attainder, but enti- 
tleth King Henry the ſeventh, and King Henry the cighth as heir to him, and that is the title which the 
Office found for King Henry the eighth, and therefore the Office is not ſufficient 3 but the Exception was 
not allowed : Forin as much as it was found by Office that the ſaid Earl of Warwick, was ſciſed of the 
{aid Reverſion at the time of his attainder, it was ſufficient for to entitle King Henry the eighth, with- 
out finding the reſidue of the matter, which was but ſurpluſage, and more then needed. 

The fourth Exception was, That the pleading of the grant made unto Walter Walſpe by King Henry 
the cighth, as to the Conſideration, was inſufficient, and that for-two cauſes: 1, Becauſe it was not ad- 
ded, that the King had demiſed the Mannors of Grafton Flexord and Charleton as he had recited 3 for if 
in re; veritate there were not ſuch Leaſes, then the King was deceived'z and the King was induced to 

rant the Mannor of Grafton Fleword.in tail the rather, becauſe that he thought that he had granted the 
ame ( as he recites_) unto I/alſpe for term of his life, and was induced. to grant the Gas" A 
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botteſley in tail the rather becauſe that the Mannor of Charleton which ( as he rccites) he had granted unto 
Walfhe and his wite for term of their lives ſhall be {urrendred J but if im ret veritate, there were not any 
(ich Leaſes for life, then the King was deceived in the confideration which was of Record, and valuable z 
and if the Defendant had pleadcd, that the King had made ſuch Leaſes, the ſame had been ifſuable 
and traverſable, and in proof thercot the Caſes in 21 E.4-48. & 49. and Sir Thomas Wrothes Caſe, Plow- 
dens Commentaries 455- aforecited. But the Exception was not allowcd, for the Conſideration was, 
that Walter Walſhe {hall ſurrender the Letters Patents of the Mannor of Grafton, and that he and his 
Wife ſurrender the Lettes Patents of the Mannor of Charleton,and all that he hath added, that is to ſay, the 
ſurrender of the Letters Patents, and that is the Conſideration, and not the ſurrender of the eſtate de- 
miſed :-And it was agreed, that it needeth not to aver more then is contained within the Conſideration 
ir ſelf ; and although that the King doth recite the demiles, yet that is not the Conſideration of the new 
orant 5 and falſe recital in that caſe of a thing which was not parcel of the Conſideration, made not 
the grant void. And it was ſaid by ſome, that the recital ſhall conclude the King according to the opinion 
in 9 H. 7.2. But the two Chief Juſtices did deny that, for the King ſhall not be concluded to ſhew, 
or to ſay the truth, but the Law ſhall adjudge him rather to be deceived. The other Obje&ion againſt 
the Conſideration was, that the King was deceived in the Law in this Caſe; for he intended to have his 
former demiſes of Grafton Fleword, and of Charleton to be ſurrendred, and the ſurrender of them was 


the motive of the new grant 3 but here the King was deceived in that, for by the ſurrender of the Let-, 


ters Patents, the eſtate demiſed was not ſurrendred, namely, of the Mannor of Charleton, in which 
the Wife of Walſhe had a joynt eſtate with him : And it was ſaid, that the King ought for to have the 
effe& and full benefit of that which is intended to be done unto him, and not the ſhadow and outward 
ſhew thereof, which conſiſts only in words, and not in effect : As in 15 Eliz. Dier 352. where a term 
in ſhew, and not in efe&t was ſurrendred, and in conſideratien thereof, another Leaſe made, the new 


- Leaſesgis holden to be void, and yet the grant was ex certa ſcientia, & mere mot, which Caſe in effect 


was, that one Abbot made a Leaſe for 60 years unto another Abbot, the Abbot who was Leſſee with the 
aſſent of his Covent made a Leaſe for Co years, the Reverſion came unto the Queen, the firſt term of 60 
years expired, the aſſignee of the term of 80 years doth ſurrender unto the Queen ea zntentione, that the 
Queen would make a new Leaſe unto him for 20 years 3 the Queen reciting the demiſe for $0 years, and 
ſurrender in conſideration thereof ex certa ſcientia, & mero,motx, doth demule for 20 years, and it was 
holden that the. demiſe was void, for the Queen was decetFd, for in truth nothing was ſtrrendred but 
only in ſhew and apÞearance. And the ſame Caſe proves dire&ly, that the recital of a demiſe ſhall not 
conclude the King, but contrary if the ſame be falſe, it ſhall avoid his grant. So alſo was it adjudged 
in the Caſe of Barwick, in an Information of Entruſion, Trin. 39 Eliz. where the Caſe in &ffe& was, 
The Queen in anno 14 of her Reign, demiſed the Mannor of Sztton in Galtres in the County of York un- 
to Humphrey Parwick for 21 years, who demiſed divers petit parcels thereof to others for years 3 and af- 

WA the Queen by her Letters Patents, anno 23 Eliz. reciting the ſaid demiſe unto Humphrey Bar 
wick,, pro & in conſideratione ſurſum redditionis totins ſtatus, & termin' annorum, de, & in premiſſ. per pre- 
dif? literas Patentes, eidem Flumphrido conceſſ. doth demiſe and grant the {aid Mannor unto the faic j* nl 
phrey Barwick for 21 years and it was adjudged that this ſecond Leaſe was void; for all the eſtate- and 
term demiſed to the ſaid Humphrey Barwick by the ſaid Letters Patents in anno 14. ( in reſpe of the aid 
petty Leaſes ). were not ſurrendred according to the cffe& of the Conſideration. And in that Caſe the 
King was deceived in Law, in that he thought that the ſurrender of the Pattent was alſo a ſurrender of 
the Leaſe and eſiate demiſed3 and when the King is deceived, or miſtaketh the Law, the grant is'void. 
Asin 18 H. 8. tit. Patents, Br. 104. where the King gave lands unto the Lord Lovel to have and to hold 
to him and to his heirs males, and that was ex certa-ſcientia, & mero metu, and yet adjudged void ; for 
he cannot grant ſuch eſtate of inheritance in fee-fimple, to make the heirs males to be inheritable, and ex- 
clude the females, and becauſe his intent did not agree with the Law, his grant was adjudged void. And 
1 Ma. Dier 94. King Edward 3. did grant land to the Duke of Cornwall, & heredibus ſuis Regibus Anglie, 
and it was holden void for the cauſe aboveſaid : But this Exception was not allowed, for it is not appa- 
rent that the King did intend to have more ſurrendred then the former | Letters Patents only; and it 


- doth notappear by wn exprels matter within the Letters Patents, that he did intend to have the former 


eſtates ſurrendred, and it ſhall be very perilous to make the Kings grants void upon inferences and argu- 
ments, without direct and expreſs matter contained in the Letters Patents, and the rather in this Caſe, 
becauſe that the grant is "ex certa ſcientia, &-- mero mot, in which Cale other intent ſhall not be 
os og by confiruction then is expreſſed in the Patent 3 and all this was affirmed by the whole 
ourt. | x = EEE Oe © 

As to the matter in Law, two points were moved : One, that the Letters Patents were void, the other 
admitting that the Letters Patents at.the firſt were good 3 yet all the eſtate which Walſpe had, was given 
unto the King by the A& of 28 H. 8. As to the tirft, the Caſe is no other, but, The King being Te- 
nant in tail of the Mannor of Abbotteſley, to him and his heirs males of his body, by force of the faid 
fine of 3 H.7. with the Reverſion to him, his heirs, and Succefſors, by force of the (aid Attainder 
and Office, gives by his Letters Patents the ſaid Mannor unto Walter Walfhe, and to the heirs males of 
his body 3 whether this gift be good or not, was the firſt Queſtion : and to decide the ſame, firſt it is to 
be conſidered, if the grant ſhall be good if the King had been Tenant in tail only, without any Reverli- 
on in fee expectant to him. And in that Caſe the Kings Attorney (aid, that the grant was void, for 
the intent and purpoſe of the King which appearetſn his grant cannot take cffe&, for he did intend 
to grant an eſtate tail, and that he cannot, for he hath but an eſtate tail himſelf; and the largeſt eltate 
that Tenant in tail may lawfully grant, is but for his own life, as Littleton faith 3 for he who hath land 
in tall to him and to the heirs of his body, hath ſuch eſtate ſo appropriate and incorporate to him and 


to the heirs which ſhall ifſue out of his loins, that he cannot lawtully grant the fame to a firanger, and 
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to the heirs males of his body, for that ſhould be againſt the form of the gitt, and againſt the Statute, 


De donis conditionalibus. So if the King be Tenant for life, and the King grants the land to 
another and his heirs, the grant is void, for the King taketh upon him to grant a greater cſtate 


' then he lawfully can grant. And becauſe that his grant cannot take effect according to his intent 


cxpreſſed in his grant, tor that cauſe his grant is void, and ſhall not be conſtrucd to paſs other cliate 
then he intended to graut 3 as to paſs an ellate for life, when the King intends and purpoſeth to grant 
an cſtate of Inheritance. And therefore the Book is in 7 H. 4. 42. & 21 E. 3. 47. thc Earl of Kents 
Caſe, If the King hath the cuſtody of land, or a Leaſe of land for ycars, and by his Letters Patents 
granteth the land unto another and to his heirs, the grant is void' and by conſtruction ſhall not amount 
unto a grant of his eſtate or intereſt 3 and ſo it is agreed in 21 Af. 15. The King licenceth his Tenant 
to alien to two Chaplains and their heirs, and in truth as it appearcth by a tine in the Treaſury, he who 
alicnced had but an cſtate in tail, the Reverſion unto the King: And it was adjudged, that the Licence 
was void, and ſhall not enure to a Licence to alien fo much as he might lawfully alien, ſcilicet, to them 
and their heirs during his life, for longer he cannot alien, for as much as the Reverſion was in the King 3 
But becauſe that the King was deceived, when he gave the Licence toalien, to them and their heirs, in as 
much as he was not conuſant of his eſtate, for that cauſe the Licence was utterly void, and the land ſei- 
{ed in the Kings hand. So in the Caſe at the Bar, the King not knowing of his eſtate, granteth a grea- 
ter cftate then he may lawfully grant, and therefore his grant is void. And fce 40 Aff. pl. 36. accor- 
dingly with 21 Aff. 15. in all, and no Caſe in the whole Law can be found, which impugneth this, 
that is to ſay, That the Kings grant ſhall be good when he taketh upon him to grant a larger eſtate then 
he lawfully may, but the contrary is proved by the Books aforeſaid. Moreover it was faid, that it was 
a ground m Law, that the Kings Patents cannot do wrong: And therefore it is agreed in 38 H. 8. Br. 
Diſcontinuance 35. between the King and Anthony Lee Knight, & tit. Pat.101. & tits Taile 39. That if the 
King be Tenant in tail, and grant the land by Patent for years, or for life and die, the Patent is, void, 
for a grant without livery doth not make a Diſcontinuance, nor ſhall it bind but during the life of the 
Grantor z and the fame Law of ſuch grant in fee, for a-grant in fee doth not make a diſcontinuance 
without warranty,, and if the Kings grant ſhould make a diſcontinuance, it ſhould do wrong, which the 
King by grant cannot do, but rather his grant ſhall be void. And that Book makes not againſt the 
Queen in the principal Caſe 3 for firſt it is to be noted, - that no queſtion in theſe Caſes is made but after 
the death of the King who granteth, and then without queſtion the grant is void; foas it never came 
there in queſtion of what validity the grant of the King was in the life of the King, - Secondly, in 
38 H.8. it was not reſolved, whether the King being Tenant in tail, were bound by the Statute of Do- 
nis conditionalibus : But afterwards Trin, 4. Eliz. it was adjudged in the Loxd Berklies Caſe, that he was 
bound by the Statute. Thirdly, theſe words ( grant without livery doth not make a diſcontinuance ) is 
the general rule of Law in the Caſes of common perſons 3 and the fame is proved by the words. fuble- 
uent(a grant in fee without warranty doth not make a diſcontinuance) for without queſtion the {ame is 
intended in the Caſe of a common perſon, and not of the King; for his grant in fee with warranty * is 
void, and doth not make @ diſcontinuance.” And it is faid in the: Lord Barklies Caſe, Pl, Com. 246. b. 
that if the land had been given to the King, and to the heirs of his body, he before the Statute of Weſt- 
minſt, 2, could not have alicned in fee before iſſue, for ſuch alienation by another ſhould be a wrong, ſo 
ſhall it be in the King,if it ſhall be adjudged an alienation,in fee; and that it cannot be, for the King cannot 
do wrong, nor his prerogative would not be any warrant-to him to do injury to another 3. and the eſtate 
which the King had, .would not lawfully ſuffer ſach alienation, for his eſtate was not large and tull 
enough to make ſuch alienation, and his prerogative will not alter his eſtate, nor make it greater then 
the donor gave unto him 3 and a little after, ſczl. fol. 247. a. it is aid, That the alienation was to the 
diſenherizen of the iflue, ergo, it was zortious, for to diſenheric one is not lawful, and if it were contre 
voluntatem donatoris it is ill done, for men ought to obſerve the intents of others in things which are = 
lawful, and to;break the fame is ill, and theſe are the words of the faid book 3 @ fortiors in our Caſe , 
the Kings grant being reſtrained by the Statute is void. * If the King make a, leaſe for years, -or tor lite, 
and afterwards grants the land unto another in fee, or in tail, without reciting of the caſe, the laſt 
grant is void; firſt, becauſe the King grants an cſiate in poſſeſſion, where he had but a reverſion, and fo 
is deceived in his grant; and the ſfubje& had a means to come to the knowledge of the faid Leales, 
for every Patent ought tobe enrolled-in the Chancery, to which all Subjedts may have acces, otherwiſe 
is it of leaſes not of Record, as it is agreed tempore H., $8. & E. 6. Br. tit. Patents 93 Secondly,/in this 
Caſc it is not honourable for the King to grant the fame poſſeſſion to! one,' which he or his progenitors 
have granted'to another, for by the Civil Law, Vendens eandem rem duobus falſarins eft ; and in our Caſe 
IWalſpe might well have knowledge of the, Kings eſtate, for his eſtate tail was created by fine 3 Hen. 7. 
and his title to the Reverſion of the fee was by Attainder and Office, all of Record, If a man bargain, 
{c11, and grant by deed indented and enrolled lands unto a common perſon for life, the remainder to 
the King in fee, and afterwards the King makes a leaſe for life or years, &c.” without reciting the partt- 
cular eſtate, the leaſe is void; for the Subje& is tied to take notice of this enrolment, as well as of the 
enrolment of Letters Patents, and the rather becauſe by theſame deed enrolled, ' the Kings eſtate is crea» 
ted : Then couple the Reyerſion in fee with the eſtate tail 3 and firſt if the grant in tail unto ale. be 
void, as unto the Kings eftate tail, it cannot be a grant of the Reverkion after the Kings eſtate. in:tail is 
determined, for the ſame ſhould be againſt the Kings intent and purpoſe, which was to grant an eſtate 
tail in poſſaion 3 and Walfpe might by reaſonable tans have notice of the Kings efiate being upon 
Record as aforclaid. And to that which was objected by Serjeant Heron, and Thomas Stephens, that it 
{hall enure as it may lawfully enuxe, as.jn 21 E. 4. 44. & 2 Ric. 3. 4. where it is holden. by Szarkje 
and others, that if the Kings Patent may be taken good to two. intents, then it ſhall be taken; moſi be- 
neficial for the King, but if it may be taken to one intceut good, and to another intent void, then it ſhall 
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\ t: intent which makes the grant good, and not to the intent that makes it void, and there- 
© os ” podgaragie Caſe where n King grants unto the Abbot of Waltham to be diſcharged of 
the colleion of Tenths granted per Clerem Anglie, It {hall be taken in the lence chat the grant may be 

ood. viz. of Tenths granted by the Clergic leverally, tor they nevcr joyn in one Convocation, god 
Jenny Choke, F airefax, Brian, © Huſſie Faitices conceſſerimt z {0 in the Caſe at the Bar, it ſhall cnure and 
thall be conltrucd in ſuch ſence that the grant may be good, and that is, that the grant ſhall be good un- 
to Walſhe in poſſcilion during the Kings litc, and ſhall be a good grant of the Reverlion in tail; for 
that by means may thc King lawfully grant, and therefore wt res magis valeat gream pereat, m ſuch fence F þ J 
the grant ſhall be takcn. For put the Caſe the King had rented his eltate in tail, and his reverſion, and 
had granted the land unto Walſhe for the lite of the King, and the reverſion to him, and the heirs 
males of his body, that without queſtion had bcen good. | And it was ſaid, that the Caſe ac the Bat is 
as ſtrong, for the grant Is ex certa ſcientia, ex gratta ſpcciali, & mero motu, and therefore the King took 
- conuſance and knowledge of his cltate, tor this caule his grant (hall Enure as it may Jawtully enure; 

And many Caſes were cited by them, where the Kings grants ex certa ſcientia, &* mero motn,fhall be taken 
{trongly againſt the King, 1 H. 7.13. 4. The King pardons B. onmia debita ex certa ſcientia, &* mero mo< 
tu, all debts which he owed as Sherift arc pardoned, 37 H.6.21.b. A pardon ex mero motu, Oc. (hall 
be taken ſtrong againlt the King, mn Puatermains Caſc, 41 Af. 19. A Licence, ex ſpeciali gratza, toalien 
a houſe in Mortmain is good, although it were holden of the King, ;and many other Caſes were put 
upon this ground. And it was turthcr ſaid, that the Kings grant ex certa ſcientia, & mero motu, {hall be 
taken as ſtrong 2gainlt the King, as if a common perſon had made the grant. And if in our Caſe a 
common perſon had made the grant in tail, without queſtion it had been good, and ſhall not be avoid<d 
by any, but only by the iſſue in tail, and after the cſiate tail determined, the . reverſion in fee {hall be 
bound therewith. Lafily, it was ſaid, that no Cale can be found in the. Law, that the King ſhall be 
driven to recite his own eſtate, but the eſtate of others in ſome Caſes he ought for: to: recite, : but no- 
eſtate which is in himſelf. To which was anſwered, That'in as much as the Kings grant- cannot do 
wrong, or make a diſcontinuance, as hath been agrecd 3 and that the King being Tenant in tail, he 
cannot lawfully grant a greater cltate then for his own lite, and that the King intended to grant, an in- 
tire eſtate tail in poſſeiſon it ſhall be a hard and violent conſtruction to make this grant to enure by 
ſuch fraQtions of eliatcs 3 viz. in poſſeſon to Walſhe and his heirs males of his body tor the life of the 
King, which in Law is but an eſtate py awter vie, and torelinquilh the reverſion of .an eſtate tail in the 
King, and to grant his reverſion to Walſhe and the heirs males of his body,. upon which the King ſhall 
have the reverſion in tee expectant, for that thoula be againſt the Kings intent,. for his intent was to 
grant an intire eſtate tai] in poſſeſſion, which is an eſtate of inheritance not ſubje& to waſte, or "forfei- 
tures, and ſuch an eſtate whereof the King may have Ward(hip, and primer ſeifin of the poſſeſſion : [ 46] 
But if the grantee ſhall have but an eſtate for the lite of the King in poſſetion, then that eſtate ſhall be 
ſubject to GoSirire, and waſte, and of that the King ſhould not. have Wardſhip nor primer ſeifn, fo that 
when the King intends to grant an intire and undivided eſtate, the Patentee ſhall have two' feveral di- 
vided eſtates, ſci/. an eſtate in poſſeſſion to him- and his heirs males of his body during the Kings life, 
and the King ſhall have a reverlion cf an eſtate tail, and upon that the Patentee ſhall have the cltate to 
him and his heirs males of his body, which was never intended by the King. And ſuch general grant 
of the King ſhall not put the eſtate tail in abeyance 3 neither it the King being Tenant-in tail grant 
zotum ſtatum ſuum, the {ame ſhall not put the eſtate tail in abeyance, for the poſſeſhons of the'King are ſo 
preſerved and protected by the Law, that they cannot be deveſted by difſeifm, abatement, 8c. and that 
which the King cannot by -Law transfer unto another, ſhall remain in himſelf ; and in the ſame Caſe 
if the King grant totum ſtatum ſuum, the grant is void, for none can have the eſtate of the land in tzil, 
and becauſe his grant cannot take effect according to his intent, the grant is void. 40 Aſc p. 28. one 
cannot plead Ye eſtate of an eftate in tail, becauſethat none can have his eſtate. and the Booksin 5 H. 

7. 39+4. 7 E.G. que eftate Br. 31. 14 E. 4. 16. 2 H. 4. 20. arc to be agreed upon this difference, ſeil. If 
a common perſon being Tenant in tail grant c0tzm ſftatum ſuum, it is good during his life, for his grant 
ſhall be taken ſtrong againſt him, and ſuch grantee may plead the ſame, and aver the life of Tenant in 
tail, but he cannot plead by a Qze eſtate. 
As to the rule put by S:arkey, That the Kings Patents ſhall be taken in ſuch ſence, and to ſuch intent, 
as that they ſhall be good; and as to the ground alſo, that the-Kings Patent ex certa ſcientia, & mero motu, 
{hall be taken as ſtrong againſt the King, as if a common perſon had made the grant, it was anſwered, 
That there is another ground in Law, that when the King is deceived in his grant, the grant is void 3 
And that the Kings Letters Patents ſhall be conſtrued ſecundum intentionem domini Regis, & non in decepti= 
one domini Regis, as Brian ſaith, 1 H.7.13. a. So the beſt expoſition is to make all theſe rules to agree 
together, and therefore both the ſaid rules put by the other party are true with this limitation, viz. it not 
that the King be deceived, ſo that his grant cannot take effect as he intended by his expreſs grant. And 
therefore in the Lord Lovels Caſe, anno 18 H. 8. Br. Patents 104, where the King ex' certa ſcientia, & 
mero moty, grants land unto one and his heirs males, the grant was void, for he was deceived in his 
grant, in as much as his grant could not take effect according to his intent expreſſed in his Letters Pa- 
terits. Alſo it was adjudged inthe Exchequer, anno 29 Eliz. That where King Henry the ſeventh was 
ſciled of two Mannors, viz, of Ryton and Condor in the County of Salop, and granted ex certa ſcientia &* 
mero motu, totum illud manerium de Ryton & Condor, cum pertinentiis in Com? Salopie that the grant was 
void, for the King was deceived in his grant; and yet in both the faid Caſes, it a common perſon make [_ b ] 


_ grants, in the hiſt Caſe the grantee ſhall have tee ſimple, and in the later Caſe he ſhall have both the 
annors, 


And the 
of the 


like Caſe was reſolved in the Exchequer, Trin. 39 Fliz. Teat whereas the Queen was ſeiſcd 
Mannors of M;lhorne and Sapperton in the County of Lincoln, and the Queen did orant ex certa 
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ſeientia &+ mero motu , totum illud manerium de Milhorn cum $ m_= in Com” Lincoln* , that none of them 
did paſs. Another Caſe was adjudged in the Exchequer Chamber, ao 15 Elez. King E. 6. by his 
Letters Patents ex certa ſcientia &* mero motu, did grant unto Crowch, omnes terras dominicales manerit de 
Wellowe. And it was adjudged that the Cuſtomary lands holden by Copy parcel of the Mannor did 
not paſs, and yet they arc in Law parcel of the demeſns of the Mannor, but the Kings grant notwith- 
ſtanding the ſaid words,” ex certa ſcientia & mero motu, ſhall not be conſtrued to pals any thing againft 
the Kings intent and purpoſe expreſſed in his grant 3 and yet without doubt, in all tholc Cafes, in a 
common perſons Caſe, they will paſs. And it is well ſaid in Plowd. Com. fol. 333. which is true, That 
when the Patent is, ex gratia ſpeciali, certa ſcientia & mero mot, that it ſhall bc favourably takcn for the 
Patentec3 but that is as to the thing expreſſed in the Patent, which the words ſhew to be intcnded to 
paſs, but the ſame will not makc anothcr thing, to paſs which is not expreſſed, nor ouſt that which the 
words of the Patent ſhew to bc intended : And tor that reaſon there in the principal Cafe, where Queen 
Mary, de gratia ſua ſpeciali, & certa ſcientia & mero motu ſus, did grant to Thomas Earl of Northamber- 
land, ſolum & magnum vaſtum called Darwentfelles, by that grant the Mine of gold within it did not 
paſs. And it is alſo there adjudged, That by the grant of all Mincs in ſuch a foil, although the grant 
be ex certa ſcientia & mero motu, Mines royal of gold or filver ſhall not paſs, but the _—_ ( {oil and 
mines ) ſhall be taken in a common ſence, and to a common intent, but to have them paſs, jt bchoveth 
to have ſpecial words. So in the Caſe at the Bar, it the Kin had granted the land for his life, and at- 
tcr his deceaſe, without heir male of his body, had granted the Reverhton, it had been good, but in as 
much as he grants an eſtate tail in poſſeſſion, which cannot take effe according to his intent, and can- 
not paſs by ſuch fractions of eſiates, as before is ſaid, the grant unto Walſhe is void. But admitting that 
the grant were good, it ſeems the Act of 28 H. 8. hath given the ſame to the King again 3 and for that 
the point is no other. But F. S. is Tenant in fee ſimple of the Mannor of Dale, or Tenant in tail therc- 
of, the Reverſion to the King, and afterwards this Mannor is by expreſs name given by AQ of Parlia- 
ment to the King, ſaving the right, by the intereſt, 8c. of all perſon and Ss &c. whether the 
eſtate of F.$. be ſaved or no 3 and it is conceived not, for the ” nw as to the owner of the land is 
rcpugnant, in as much as the Mannor is by expreſs name given to the King : For if the general faving 
ſhall extend to the owner of the land, then the Act ſhould be made in vain, And theretore, if it be 
rccited by an Ad of Parliament, That whercas F. S. is ſciſed of certain lands in fee, the fame lands by 
the ſame Ad is given to the King in fee, ſaving the eſtates rights, &c. of all perſons, the eſtatc of 7.S. 
is not ſaved thereby, for that ſhall be pn and ſhould make the expreſs gift void. And it appear- 
eth in our Books, that a ſaving in an Act of Parliament which is =_ nant to-the body of the Act is 
void, as in Plow. Com. 563. b. where the ſuppoſed Attainder of the Duke of Norfolk was by Act of 
Parliament 1 Marie, declared to be void and null ab initzo, faving the eſtates and Leaſes made by King 
Edw. 6. &c. that ſaving was void 3 for when the Attainder was declared to be void, the faid faving 
was againſt the body of the At, and therefore void. So in the Cafe M. 6 & 7 Eliz. Dicer 231. it is 
enacted by the Statute of 31 H. 8. cap. 13. that all Religious houſes and their poſſeſſions, then or after 
to be diſſolved, ſhall be unto the King in the ſame eſtate and condition as they were at the tine of the 
making of the ſaid Ac, faving to all firangers their intereſts, $&c. After the fgid Act, the Abbot of 
Ramſey grants the next avoidance of a Church of his Patronage, and afterwards the Abby was difſolyed 3 
and it was adjudged that the grant was void, and the ſavant repugnant to the body of the AQ, for if 
the Advowſon ſhall be in the King in the ſame cftate and condition as it was at the time of the making 
of the ſaid Act, then a grant afterwards made cannot be ſaved. So the Caſe 27 H. 8. utul, Parlia- 
ment” & Statut” Brook, 77. If land eſcheat to the King for forfeiture of Treafon, and afterwards that 
land is given to another by A& of Parliament, ſaving to all others their rents ſervices, &c. that ſaving 
is repugnant and void, for they were extin& by the forfeiture, So by the Statute of 1 E,6. of Chaun- 
tries, all Rents, Services, &c. are ſaved, yet that ſaving as to the ſervices is void and repugnant, for 
the King cannot hold of any perſon, as it is holden 14 Ekz. Dier 313. a. So in our Caſe when the 
Mannor of Abotteſley is exprelly given to the King, the general ſaying cannot extend to fave the cltate, 
&c. of him who was ſeiſed of the land, for that ſhall be repugnant to the body of the At, and ſhall 
make all the Act vain and idle : But the Caſe at the Bar is fironger then the Caſe before put for the ex- 
planatiori of the point. For it is recited by the Preamble of the Act of 28 H. 8. that where there were 
divers liberties, pxcheminences, commodities, and dclights appertaining to it, therefoxe it was enacted, 
that King Henry the cighth ſhould have it ſo as the delight and pleaſure of the Ki d not only his 
commodity was intended to be provided for by the ſaid At 3 but what delight may the King expe af- 
rer Walſpe and his Wife ſhall die without heir male of their body? Further it was,@nat at the 
King eoxtrenc impoſterum haberet &+ teneret manerium predidum, fo that the faving of the eſtate of Walſh, 
which peradventure may continue for ever, is repugnant to theſe words, Again, thixdly, the words of 
the Act are, & quod idem manerium adjudicaretur authoritate ejuſdem Parliamenti in predifi* nuper Rege H. 8, 
heredibus & ſucceſſoribus ſuis ; ſo that be the A in the nature of a Conveyance,or in the nature of a Judg- 
ment, the ſaving is repugnant as to him who makes the Conveyance, or againſt whom the Judgment is 
given, or from wham the eftate of the land is to paſs, For — that all arc parties to an Ac, yet 
in Judgmen of Law, the land-moves from him who is ſeifed of the land 3 as if a man make a feoff- 
ment in fee unto the uſe of another in tail, the uſe is transferred into poſlefſion by the Statute of 27 H.8. 
yct he who was owner of the land, and from whom the land moveth, ſhall be ſuppoſed the donor, 
7 E. 3. tit. Formedon Br. 46, & 2 E. 6, & 1 Mar. ibid. 49. & 20 Eliz. Dier 362. b, And it js ſaid in 
Plow, Comm. in Talbois Caſe, that it ſhall be the gift of the terre-tenant ( for there the feoffment to the 
uſe was before the Statute of 27 H, $, cap. 10. which made the difference ) and the confirmation 
of all others who aſſent to the A&; for there it is ſaid, that if it ſhould be adjudged the gift .of any 


other, then the Parliament ſhould do wrong to the terrc-Tenant, in taking his land from him, and to 
| make 
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make another donce thereof. And the conclution . of the purview of this Ak is ( the ſaid tine of 
3 H 7. or any other thing to the contrary notwithſtanding, ) and the ſaid grant to Wale is ſomething 3 
Wherefore for all theſe cauſes it was concluded that the Judgment ought to be reverſed. And becauſe 
that Periam chick Baron ſhewcd the reaſon and cauſes of the tirlt Judgment, and argued in maintenar.ce 
thereof, therefore I ſhall here make a brict and funmary Report of his Argument : He faid that this 
grant to Walſpe (hall talc 1ts cttc& out of both theeltates of the King, ſel. his eſtate tail, and his re- 
verſion, becauſe by ſome mcans ſuch grant may be made: for if the King had recited his eſtate, and 
had made a ſpecial grant ( zz. ) to Walſhe for the life of the King, and after the Kings death with- 
- out ifſue malc to alſpe in tail, it had without queſtion been good. And he faid, that it the Wing had 
been Tcnant in tail only, and-had made ſuch a grant in tail or in fee, it had been good during his lite. 
So it the King bs Tenant for life, and grant the land unto another in fee or in tail, it is good to paſs 
the cltate which the King hath, and he cited the Caſe before reported by Brook, in 38 H.8. and he 
collected upon that Book, that the grant was good during the Kings life, for the Book faith, that the 
Patent was void by his death, and that his grant did not make diſcontinuance. So he cited the princi- 
1al Caſe of the Lord Berkfey, Plow. Comment. 233. a. where in cect the Caſe was, That King H. 8. 
Leing ſciſed of the Mannor of Weſton near Ba/dock in the County of Hertford, to him and to the heirs 
malcs of his body, ammo 35, of his reign, did grant the fame to Queen Katherine for her life, and ha- 
ving iſſue King E.6. died, and King E.6, granted the ſame to the Earl of Pembroke in fee, and died 
without iſſue male, 8&c. and it was adjudged that the King was bound by the Statute of Donis Condj- 
tionalibus, and none of thoſe who argued, held that the grant of King Henry, the cighth, or the grant 
of King E. 6. were void ab initio, but that they were determined by the death of the King which 
granted them 3 and that ſuch grants do not make diſcontinuances, which proveth ( as he collected ) 
that the grants were not preſently void, but were good during the Kings life who granted, and deter- 
mined by his death. And he cited the Book in 33 Af, 10. where he colleted upon the Book, that if 
che Husband ſeiſed in the right of his Wife, be attainted of felony, and the King upon office thereof 
found ſeiſeth the land, and grants the ſame to another in fee, that the ſame is good to paſs the eſtate 
during the coverture which the King hath gained by his forfeiture, for there fuch Patentce had aid. 
| And he put the Rule before put by Starkey, and further he ſaid, that for as much as the Patent wag 
ex certa ſcientia & mero motu, it ſhall be taken as ſtrong as if the grant were made by a common per- 
ſon, and put the Caſes before cited of 41 Af. pl. 19, 1 H.7. 13.4. & 37 F. 6.21, b. all which you 
(hall find in Plowdens Commeritaries 331 & 332. and in the Caſe of Mines. So that for as much as 
che grant is ex certa ſcientia, the King is Conufant of his title, and it is as much as if he had recited 
his citate, and had granted the land unto Walſre in tail, in which Caſe the grant without ang had 
been good 3 and ( ex certa ſcientia ) ſupplieth the means, that is to ſay, the Recital : but he aid, 
that the King needeth not to recite his own eſtate in any Caſe that may be found in the Law ; Alſo he 
ſaid it (ſhould be miſcheivous to many men, and the inheritance of a great number of the Subjects 
ſhould be drawn in queſtion, if this grant of the King ſhall be adjudged void 3 for Norton and many 
other Rebels in the North and elſewhere were Tenants in tail with remainders over, and were attain- 
tcd of Treaſon, by which, and by the Statute of 33 H. 8. cap. 20. the Queen had an eſtate to her, her 
heirs and Succeſſors as long as the Traytor hag heir of his body, and the Queen hath granted the ſame 


over to many of her SubjeQs and their heirs generally, without any recital or mention of her eſtate, 
and it ſhall be very hard to avoid all ſuch _ but he held all fach grants good, and that the Queen 


never needcth to recite her own eſtate: So he concluded this point, That the Kings grant is as ſtrong, in 
this Caſe, as if a common perſon had been Tenant in tail with the reverſion ens, and had bar- 
gained and (vld the land unto another in fee, or in tail, by deed indented and enxolled, in which Caſe, 
the eſtate which paſſeth by the bargain and ſale ſhall be derived out of both his eſtates, and none ſhall 
avoid the fame, but the iſſue in tail, 


Then as to the At of 28 H. 8. he conceived, That where the grant in tail was avoidable by the i(- 
ſuc in tail, now the ſame is become unayoidable; for now by this Act, the eſtate tail is utterly extin- 
guiſhed and barred for ever. As if Tenant in tail grant a renit in fee, it is determinable by the death of 
Tenant in tail, but if the Tenant in tail levy a fine, or ſuffer a Recovery, by which the eſtate tail is bar- 
rcd, then it is unavoidable. And he recited the opinion of Englefield Juſtice, 29 H. 8. tit. Remitter Br. 
49. That he who taketh a gift þy Ad of Parliament of any land, he nor his heirs ſhall be remitted, 
for where land is expreſly given toany perſon by Att of Parliament, which is a Judgment, he nor his 
heirs ſhall not have other eltate then is given by the At. But in his Argument he ſpake nothing unto 
the point moved touching the repugnancy of the faving of the ſaid AQ ; After which Argument of the 
chick Baron, the ſaid chief Juſtices, and Juſtice Gawdy, heard again the Counſel on both parties at 
Serjants Inn in Fleetſtreet, and had conſiderarion of the Books, which had been cited of the one ſide and 
the other 3 and afterwards had conference amongjt themſelves, and upon great Deliberation they were 
unanimouſly agreed. And afterwards in the ſame Term in the Exchequer Chamber, the chief ultice 
of England being demanded by the Lord Keeper, and the Lord Treaſurer if they were agreed, and 
ready to ſhew their opinions in the aid Caſe, he anſwered, That they were all agreed, that the ſaid 
grant unto Wale and his Wife in tail were utterly void. And the chicf Juſtice did openly declare 
the reaſons of their Reſolutions, and ſeveral Anſwers to the ObjeQtions which had been made, Firſt, 
the King in this Caſe hath an eſtate tail in poſſeſſion, and as to that he may lawfully grant an eſtate for 
his own lite, and he hath alſo the Revertion in fee, and' as to that, he might lawtully grant an eſtate 
c- tail; {0 that in reſpect of theſe two eſtates, he might by ſome means, as it hath been ſaid by 
the Lord chicf Baron, derive lawful eſtates out of both, that is to ſay, an eſtate for his own lite out 


of one, and an eſtate tail out of the other, and that may be by ſpcclal grant; then it by any means it 
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may be done, it hath becn ſaid that the grant ſhall enure to fuch tc in the Caſe at the Bar for two 
cauſes: 1. Becauſe that the grant was ex gratia ſpeciali, & ex certa ſcrertiz, &* mero motu. 2. That 
ſuch grant is as ſtrong againſt tie King as it a common perſon had made ſuch a gift, As to the hirit it 
was agreed, That in many Caſcs the Kings grant cx ccrta ſcicntia, & mero m1, {hall be conltrued bene- 
fically tor the Patentce, but ſuch words hall never produce a violent or ftrainable conftruction, or any 
conſtruction which: is againſt the intent and purpoſe of the King in his grant, but the grant notwith- 
ſtanding thoſe words ſhall be taken in an uſual and common ſenſe and underſtanding. Secamdum inten- 
tionem domini Regis, as Brian faith in 1 H. 7. 13. a. And therefore it the King de graiia ſira ſpeciali, & 
ex certa ſezentia & mero motit, grant land unto one, and to his heirs males, the grant is void, as it was 
adjudged in 18 H. 8. cited betore by Maltcr Attorncy 3 and yet it a COMMON pcrſon hath made ſuch 
grant,, the grant ſhall be good, but it it ſhould be good in the Kings Caſe, it ſhould be a general cſate 
in fee ſimple, deſcendable as well to females as to males, in courſe and order of deſcent, which ſhall 
be againſt the intent and purpoſe of the Kings grant, tor he intended to grant an eſtate in fee limple 
deſcendable only to heirs males: but the Book in 1 H. 7.13.4. is good Law, where the King pardons 
A. B ex certa ſcientia omnia debita, all debts which he oweth as Sheriff ſhall be pardoned, for the ſame 
is not any {trainable conſtruction, nor doth impugne the intent and purpoſe of the Kings grant : and 
Popham chief Juſtice cited the Calc of To ( which is not. fully reported by the Lord Djer ) 
with which he was of Counſcl ; and the Caſe was ſuch, King Henry the eighth was ſeiſed of the 
Mannor of. Torrington in the County of Devon. and of a Market within the ſaid Mannor'every week, and 
of a Fair holden there in Virgilia, feſto, & Craſtino ſan: Michaelis and Queen Mary did incorporate 
the Town of Torrington, by the name of Mayor, Aldermen and Burgeſles, and doth not grant to them 
feriam ſuam, or nundinas ſuas, but grants unto them de gratia ſpeciali ex certa ſcientia &* mero motu, quad 
ipſi & ſucceſſores ſui poſſint habere & tenere extunc unum mercatum quolibet die Sabbati &c., & du.y nundi- 
nas ibidem annuatim, viz. unam in vigilia fe(to & Craſtino ſanti Michaelis Archangeli & aliam.in feſto ſand 
Georgii martyris, niſi mercatum & nunding ill eſſent ad nocumentum vicinorum mercatorum &* vicinarum nm- 
dinarum,. and it was adjudged, that this grant was void, becauſe the Queen was nct, well informed of 
her own ſtate, for when. her intent appeareth by her Erant to. create a Fair in vigilia feſto & Craſtino 
Michaelis, nifi ſit ad nocumentum &-c. which are the uſual words to create a new Fair. And in the crea- 
tion of a new Fair, theſe words are always added, that is to ſay, Nifi fit. ad nocumentum &c. But 
there. it-,was faid; that the Patent being de gratia ſpeciali, certa ſcientia, & mero motu, ſhould pals the 
ancient Fair 3 but it was adjudged contrary for that ſhould. be againſt the intent and purpoſe of his 
grant, which was to create a new Fair, and not to grant one which was in being 3 and yet if the ſame 
wee in the Caſe of: a common perſon, without queſtion the-ancient Fair , would paſs. , And to this 
pur oſe;the Caſe of 18 Eliz. Dier 352. and the other Caſes put by Maſter Attorney are to be applicd. 
0 the inconveniences which have been ſuppoſed, .it was agreed, that: there was not any. ſuch in- 
convenience as hath-been objected, for it was agreed by them, . that if. .the Queen hath a qualified fee 
ſimple in certain lan, . that1s to ſay, as long as a perſon, attainted hath heir of. his body, and ſhe grant 
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the land ynto another and his heirs, te Sau is good : So if the Queen hath an cſiate in fee imple con- 
ditional, and grants the;land to one and his heirs abſolutely it is good; for :in both Caſes the Queen 
hath a fee ſimple, and, grants a fee ſimple, and her grant ſtands yell with her eſtate 3 otherwiſe is it in 
the Caſe at Bar, for the eſtate of Hen. 8. in our Caſe doth not permit ſuch an eſtate as he hath gran- 
ted 3, and it was not intended by the Queens Counſel, the grant of King H. 8. was void, becauſe he 
did not recite his own eſtate, but becauſe he, granted ſuch ap eſtate which could not Rand. with his own 
eſtate,; and ſo was deceived in the intent and. purpoſe of hig-grant. Andiit was adjudged in the Caſe 
of Huſſey, Hill, 40: Eliz. in Communi B. and the Caſe was thus: Charles Duke of Suffolk, was ſeiſcd 
of the Advowſon of Welborn, in the County of Lincoln in tail, the Reverſion to the King; the (aid 
Duke anno 30 H. 8. by Deed indented granted the Advowſon unto the King his Heirs and Succeſſors, 
and afterwards the Statute of 34 H.$. c. 21. was made, by which the ſaid eſtate tail was barred, and 
alterwards King, H, $, granted the Advowſor-to another in fee, and it was adjudged that the grant was 

ood, for the King had but one fee conjoyned and conſolidate in him, and not two diſtinct fees; and if 

c had two fees in him, yet his grant is good, for the entire fee ſimple wasin him, and he doth not grant 
more then he may lawfully grant, which-was the Kings intent and purpoſe to grant, and the grant did 


take cftc& according to his intent and purpoſe. 


\ 


And as to the Lord Barklie's Caſe in Plowden's Commentaries, the Judges grounded their judgment 
npon a. point which was.clear, that is to ſay, That after the King's death the grant was void, and it was 
a great conſideration in them not to diſpute of that which was not i. judgment before them, viz. 
Whether the grant were void-in. the life of the King, when it, was clear it could not be good the King 
being dead. And Reporters do wiſely to omit opinions which are delivered: accidentally, and which do 
not conclude to the point in queſtion. - In 1 & 2 Phil. & Mar. 107. b.' the , Archbiſhop of Canterbury 
had Catalla felonum de ſe infra manerium de D. he commits Treaſon, afterwards the King makes a ge- 
neral grant in the uſual form unto the Almoner of Felons goods de. ſe to diſpoſe in Alms, &c. the 
Archbithop is attainted 3 Hales who had a Leaſe for years is. there felo de ſe, the King grants the term 
to another, the grantee ſhall have the ſameand not the Almoner, for the Almoner hath not any, interct, 
but. is a minilier, and hath the diſpoſition of the Queens Alms ( durante bene placito. ) And it appeareth 
by the Book, that the Queen ſhall not have the forfeiture for the Archbilhops Treaſon but, during his 
life 3 yet it is clear that the Queen may grant the ſame at will without recital, for the ſame is a leſs 
eſtate then ſhe hath. And it the Queen do grant the goods and chattels of felons de ſe, ſhe need not 
recite the grant of them made to the Almoner, nor to determine her will as to them cauſa qua ſupra. 
And asto the Caſe of 33 Aff. 10. the ſame doth not prove the collection which hath been made there- 
of, For firtt, be the Patent good or void, yet the Patentee ſhall have aid, as it is agreed in 21 E. 3. 

| Es | 47. © 


e Alton Wood's Cale. 


——— 


47. & 7 H.4. 41. Secondly, the party who was heir to the Wife was put to his Petition, which proves, 
that an office upon the attainder of the Husband for tclony ( for in ſuch Caſe the King could not be 
entitled without Office ) was found, that the Husband was ſeiſed in fee at the time of his attainder, and 
then without queſtion the King had a fee fimple which he might grant, but if a ſpecial Office were found, 
that the Husband had nothing, but in the right of his W ite, then after his death the heir was not put to 
his Petition. ' And when the King maketh a Leaſe for lite or years, and afterwards without recital of 
them, grants the land in fee or in tail; the ſame 1s void by the Common Law, although the grant be 
ex certa ſcientia, & mero motu, and it is no Caſe of ſpecial prerogative, for before the Statute of Preroga- 
tiva Regis, by general grant of the King, Knights fecs, Dowers, and Advowſons have paſſed 5 but the 
Statute of Prerogativa Regis, cap, 15. doth reſtrain them if they be not granted by expreſs. words z but 
the aid grant without recital is void by the reaſon of the Common Law, becauſe the King is deceived 
in his grant, when he intends to grant in poſſeſſion, which cannot take the effect which the King doth 
parpole and intend, and the ſubje& hath a mean to come to: the knowledge of the fame. Alſowhen 
the immediate poſſeifion is granted to two ſeveral perſons, the ſame begets ſuits and troubles, which the 
Common Law will not ſuffer in the Kings grants under the great Seal, 2 R.3.7. a. F. S. had becn Sheriff 
to King ,E- 4+ and afterwards was Sheriff to King R. 3. and King R. 3. ex certa ſcientia &* mers moti 
did pardon him onnia debita & comput* ratione officii ſui, it was void for the incertainty : $0' if the 
Queen recite that,whereas F. S. is indebted to her as Executor to F, N. and pardons F. S. ex certa ſti= 
entia &* mero motus omnia debita, the ſame doth not diſcharge him of his own debt; for the Queens re- 
cital doth declare her intent and meaning, which always is the beſt dire&tion for conftrution of her 
grant. The King Tenant in tajl grants land for his own lite, and afterwards he reciting the grant for 
his life, grants the reverſion to another and. his heirs, this grant is mcexly void, for the eftate for life 
was.all which he might Jawtully =m_ z then if he cannot grant it in ſagh manner, he cannot at one 
time grant that in tail by the ſame Letters Patents, which he cannot grant by ſeveral grants. The King 
Tenant in tail makes a gift in tail to another, the gift is void, and fhall not be good for his own life; 
for that was not the Kings intent 3 and for as much as the King cannot grant that which he intended 
to grant, he was degived: And becauſe that eftate which he intended to- grant ( ſcil. ) the eſtate tail 


cannot take effet, that which he intended not to grant, ſeit. ( eſtate: for his own life ) by any con- | 


ſtrained conſtru&ion ſhall not take effect, And there is no Caſe m Law which is againſt their opinion, 
And the Books in 7 H. 4.41. &:21 E.3. 47. before cited by Mafter Attorney prove the reaſon of thei 

Reſolution : And the eſtate tail ſhall not paſs out of the reverſion in fee only, for the King intended" to 
paſs it in poſſeſſion, and without queſtion it ſhall not paſs by ſuch fractions of eſtates, as hath beeffab- 
jected on the other fide: If the King be Tenant in tail, the remainder in fee- by the gift of a com- 
mon perſon, the King maketh a Leaſe tor his own life, and afterwards by other Letters Patents reci- 
ting the eſtate for life, grants the reverſion unto another and to his heirs,” of in tail, the fame is' utterly 
void and fhall not take effect out of the remainder in fee, for the Kings intent was to' grant the irm- 
mediate revexſion expeCtant upon the eſtate for life, 'and not a Reverfion expectant upon an eftare tal, 
which was remote, and mediate. Alſo the Chiet Juſtice faid, that it was agreed by them, Thar if the 
King be Tenant for life, and granteth the land unto another and his heirs, or unto the heits of his 
body, it is void, and hall not paſs his eſtate for life; but 'if the King be Tenant for life, and leafe 
the lands for years, it is good, as it was holden in Englefield's'Cafe ; becauſe an eftate for years is lefs in 
the Judgment of Law then an eftate for like. As unto the Act of Parliament of 28 H. 8. it was' alfo 
agreed by them, That if the grant be void, the" ſame without doubt doth not make it good and ad- 
mit it were voidable, yet the Ad of Parliament ſhall not make it voidable, as the Caſe of 16 Eke. 
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Dier 337. b. A Parfon makes a Leafe for life of land, the land is given to the King by Parliament, 


the King ſhall have the fame-.i the fame right as he had who made the Leafe, and therefore! after the 


death of the Parfon, the King (hall avoid the Leaſe, as the fucceflor might have done, and the 9 | 


AQt of Parliament, doth not make the Leafe unavoidable* And all that which Popham Chief 
delivered was agreed and teſotved by Anderſon and Gawdy, but becauſe they were not agreed of the 
point moved by the Attorney General concerning the Act of 28 H. 8. admitting that the grantin tail 
was good, and becaufe they were agreed that the grant it ſelf was yoid ; As to'the point of the Act of 
28 Hl. 8. they did not deliver their opinions, but the Chief Juftice told me his" opinion was, that if the 
eſtate tait were good, that the” Act of 28 H. 8. had giverithe ſame to the King, and that 1alſhe was 
not within the faving. And after their Refolutions thus delivered, Sir Thomas Egerton Lord' Keeper of 
the Great Seal, demanded two Queſtions of the Fuſtices: Firft, admitting that King H. 8. had recited 
that he was (ciſed of the cſtate tail, with the Reverſion expeRtant'to him in fee, and had granted the 
hand in tail, if then the ſaid grant in tail had beefi good 3 and'in the fame Caſe if the fame ſhall not 
enure as by Law it might enure: And Juftice Gawdy anfwered, That although the fame (hall be a 
fironger Cale then the Cafcat Bar, yet he conceived that m ſuch-Cafe the grant ſhall not be good 3 for 
although that the King recite his eftate, and he be informed thereof,” yet the eſtate which he intends to 
grant cannot ſtand with his eftate, for neither the eſtate in tail in pofleflion, nor his reverfion wilt en- 
able him to make a grant in tail in poſſeſſion, no more if the King grant an Office unto one for life, and 
aſter the King will recite his former grant, and the fame to another for life, to take effec" preſently, 
this grant is void, for it caniiot take effec according to his intent, and/if he will have the fame to be 
effeCtual, he ought to grant the ſame as the Law requireth, and as it may take ctfe&, that is to fay to 
take being after the death of the tirſt grantee : ſo in the Caſe at Bar, notwithttanding that he recite his 
eltate, yet-if his grant cannot-by Law take effe& according to his intent, his grant is void, which was 
granted by the two Chicf Jultices, for the recital of his eltate is not material when the King is decei- 

ved in his grant, 
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The ſecond Queſtion that thc Lord Keeper of the Great Scal demanded was, what their opinicn 
was upon the Act of 28 H. 8. admitting the eſtate tail were good. To which the Lord Chict Jultice 
anſwered, that thcy were not reſolved of the ſame. And thereupon the Lord Keeper and the Lord Trea- 
ſurer, becauſe the Caſe was of great importance, required to have the principal reaſons of the Judges de- 
livercd ſhortly to them in writing, ypon which they would agviſe, which were delivered to them accor- 
dingly3 and afterwards at another day the ſame Term the Lord Keeper and the Lord Treaſurer did 
argue the Caſe openly in Gourt.” And tirft the Lord Keeper ſaid, That although 1t were ſufficient for 
him to rely upon the opinion of the ſaid grave and reverend Judges, without which he could not proceed 
to judpment, yet it is convenient to every Judge opcnly to thew the reaſon and cauſe of his judgment. 
This grant to Walſhe and his Wite is made de gratia ſpecial; ( which implicth bounty ) ex cert ſcien- 
tia ( which imports ſcience and knowledge ) and ex mero motze ( which maniteſteth that it was not made . 
upon ſuggeſtion or ſuit of the party ) but all theſe are not of any cttect or operation if the King be de- 
ceived, or if the intent or purpoſe of his grant cannot by the Law take eftect. The King ought to be 
informed of his own eſtate if it be in poſſciſion or reverſion ( for it it be in Leaſe for lite or years of 
Record, whereof the Subje& may take notice, there although he got it ex certa ſcientia, &c. in poſſeiſi- 
on without recital, &c. it is void {o the King ought to be truly informed of the cſtate which he paſſeth, 
for if he intend to paſs a new faſhioned eſtate not warranted by the Law, as in the Lord Love!'s Caſe, 
the gfant is void, although it be ex, certa ſcientia & mero motu, but if the ſame had been in the Caſe of 
a common perſon, the grant ſhall be good. And he remembred the Caſes of 7 H. 4.41. & 21 E, 3. 
47. put before; and he ſaid, that although in the Books a Scire facias was brought to have the Letters 
Patents repealed of Record, and to be cancelled, yet in Law the grants were void ab initio. And in the 
Caſe of Torrington the King was not well appriſed of his cftate in the old Fair, for then he would never 
have intended to grant to another a new Fair, to be holden at 'the ſame days, and the ſame place, fo 
that two ſeveral perſons ſhould have two ſeveral Fairs at the ſame- days and in one place,” upon which 
confuſion would follow. . So in our Caſe the King was not appriſed of his own eſtate, for then he never 
would have granted an eſtate which could not take effect according to his intent and purpoſe, And he 
put the Caſe M. 3 H. 7. 6. where the King writ to the Prior of Norwich to admit his Vadelet to a Corc- 
dy and the Prior returned that the Priory was of the foundation of the Biſhop of Norwich, and not 
of the King, and that R. and B, and others had obtained a Corody at the requeſt of | Kings, and retur- 
ned the Letters Patents of King E. 4. reciting the ſame matter, idem Rex ob devortfnem quam habuit ad 
ſan@ Trinit* ac cauſ* premiſſorum de gratia ſpeciali, ac certa ſcientia, & mero motu ſuis relaxavit eidem Pri- 
ori, &c.. &* exoneravit de Recordo, and becauſe he had not returned all the names of thoſe in certainty 
who had the Corody, and by what Kings, the King was not well enformed of his own title, and for 
that cauſe it was holden in the Book, that the King was deceived, and the Charter was not allowed ; 
and that Caſe was truly cited as it is reported M. 3 H. 7. but fee the roll M. 3 H. 7. rot. 10. in Scac- 
cario, the Charter at length was allowed by the Jadgmegt of the Court, and the ſame appeareth alſo 
in Plowden's Commentaries in the Caſe of Mines, 331. b. and he cited the opinion of Fen. in 9 H. 6. 
28, b. If the King grant the Mannor of D. which he hath by the attainder of 4. and in truth he hath 
not the ſame by his attainder, the grant is void, for the King was not well enformed of his own title, 
and with his opinion Huſſey agreeth, 21 E. 4. 48. a. 16 E. 4. 7. a. _ And, he faid, .he hath ſeen a Re- 
port in the time of H. 7. that if the King having an'eſtate for life in certain land, grant the ſame in fee, 
that the grant was holden to be void. -So if he hath an eſtate for life, or in tail, and grant totum ftatun: 
ſaum, the grant is void, for it is the duty of Subjedts to ſee that the King be truly enformed, for the 
King hath the charge of the -Commonwealth, and therefore cannot intend his private buſineſſes, and 
the grants which he maketh he maketh as King, and therefore as King he tnght to'be ſo inſtructed, 
that his purpoſe and intent ſhall take effe&.- And the, Kings grants ſhall not enure to a double intent ; 
and therefore if the King grant lands to a Villain, or an Alien, it ſhall not 'amount to an Enfranchiſe- 
ment, or a Denization, 'although the grant be ex certa ſcientia & mero motu. And as to the Caſes of 
38 H.8. and the Lord Berkley's Caſe, the Queſtion! was not, If the grant were void, but if it were of 
force after the King's death : And he ſaid, that .in the Reports and Arguments of mattnrs in Law, the 
point adjudged is principally to be obſerved, and not matters of diſcourſe which .do-not tend to the 
Point adjudged. And he faid, that Judges in their judgments have great-regard unto the generality of 
the Caſes of Subje&s, and to inconveniences which may enſue by one way or- other, talis interpretatio 


| ſemper eſt fienda, ut evitetur abſurdum, & inconveniens, & ne judicium ſit tlluſotium, but in this Caſe an ab- 
- ſurdity will follow, if there ſhall be fach' fraction of eſtates, for Walſbe ſhould have an eſtate to him 


and his heirs males of his body during the King's life, and upon that the King (hall have an eſtate in 
tail, and after expectant upon that the” Patentee Thall' have an' eſtate tail, where the King inten- 
ded to grant an eſtate tail in poſſeſſion- upon which a Tenure ſhould bereſerved, by which he ſhould 
have Wardſhip or primer ſeiſinz and no\inconvenience nor peril to eſtates in general will follow to 
adjudge this grant void ; for he agreed when the King hath a fee ſimple determinable upon an'eſtate tail, 
that his grant over is good, for the King hath a fee ſimple to grant, ſo as the King 1s not deceived in 
his eſtate, | mY 

As to the A of 28 H. 8. he held that the ſaving did not extend to Walſhe, for Walſhe ( admitting 
the cſtate tail were good as hath been ſaid ) was the donor, and then the aving cannot extend to him. 
Alſo the Mannor is given by expreſs name, and therefore the ſaving as to Walſpe repugnant 3 and he 
remembred the Caſes cited before by Maſter Attorney, when ſavings in Aqts of Parliament ſhall be 
void :. And he faid,.that the intent of the A was to: give it to the King for two reſpets : One for 
commodity, the other for delight, and the ſame ſhall be well performed if the King ſhall have it i 'poſ- 
ſcion, and not to expe for his commodity and delight after the determination of an eftate tail, 


which peradventure might continue for ever ; But without queſtion the Act of 28 F. cannot mm 
; | | tae 
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the defendant who pleads it, for if the gift were void, the Act makes it not good, but for his opinion he 
held, that admitting the eltate to be good, the ſaid Act gave the ſame to the King, 

As to the pleading he held the ſame for the form groſs and 1gnorant, but he agrecd that in ſubliance 

it is good. Alſo he agreed clearly, that the Office found in the Chancery was ſufficient. The Lord 
Trealurer briefly and effcEtually argucd to the ſame purpole, and ſaid there were divers grounds in the 
Law upon which hc grounds his opinion : Firlt, a Rule put by Maltcr Attorney, that the King by his 
grant, ought to grant that which he may lawfully grant 3 and his grant cannot make a diſcontinuance 
or wrong 3 and the King being tenant in tail, cannot lawfully grant but during, his lifez but in our 
Caſe he grantcth an cſiate tail, and never intended to grant for the term of his lite. Secondly, no vio- 
lent or ftrainable conltrudtion is to be made of the King's grant, but his grant ſhall be taken in a uſual 
and common ſence, according to his intent and meaning, and not in his deceit, although the prant be 
ex certa ſcientia, & mero motu \ upon this ground he confidered two things : One, what was the King's 
intent 3 the other, if his intent might take effect, and if the grant may take any effe, if not by a 
violent and ftrained con{trudtion againſt the King's intent : As to the firſt, he intended to grant an cliate 
of inheritance and not for term of his life. Secondly, he intended to grant one entire eftate and not 
two ſeveral eſtates. Thirdly, he intended to grant an eſtate tail in poſſeſhon, and not part in poſſeſſion 
and part in reverſion. Fourthly, the King intended to grant ſuch eſtate of the Mannor, fo that the 
King might have the Ward or primer ſciſin of the land in poſſdſion, and that the King cannot have, if 
IValſhe ſhall have'it but for the King's life, and thereforc he ſaid that the King was deceived in his grant, [_ 53 ] 
and he did not intend to have ſuch fractions and diviſions of eltates as hath been imagined, and becauſe 
the Camc cannot be without a violent and firained conſtruction, for this cauſe he (aid, the grant although 
it were ex certa ſcientia, ©* miyo motu was void 3 he agreed that theſe words de gratia ſpeciali, certa ſejen- 
tia, & mero motu are words of botinty and of great effect, if the King be not deceived in the intent 
and purpoſe of his grant, and ſuch words ſhall never be of force to maintain a grant in deceit of the 
King, . And' he took a differerice betwceri matter in fact and matter in Law, as in matters in fact it is 
true, that theſe words ſhall imply that the King ſhall not be miſconuſant of any matter in fa& concer- 
ning his grant, but not of matters of Law, as appeareth by many Caſcs cited by Maſter Attorney, 
That if it appeareth to the Court, ( that notwithſtanding theſe words ) that the King was deceived in 
Law inthe purpoſe and intent of. his grarit, his grant 1s void 3 and the ſame agreeth with a text of the 
Civil Law npon theſe words, De gratia ſþeciali, certa ſcientia & mero motu, > Jr tals clauſulz non valet in 
bis in quibus preſumitur Principem eſſe ignorantem. And therefore in our Caſe, the King grants ſuch eſtate 
as by the Law he cannot grant,' for he grants an eſtate in tail in poſſeſſion, where he cannot by the Law 
grant an cftate in poſſeſſion, but for the tertn of his own life, and for as much as the King is deceived in 
Law, for this caufe notwithſtanding the words certa ſcientia, &c,. his grant is void. as to the Rule 
which hath been-taken, that the King's Letters Patents ſhall not be void, if by any reaſonable confiru- 
ion they may be maintained to begood, the ſame is true if the King's intent and purpoſe in his grant 
may take effe&, and when the King is not deceived in his grant. As to the Ad of 28 Hen. 8, the ſame 
doth not make” the grant good for two cauſes : Firſt, this Act was made five. years after | ther grant, 
and the A& is that the'King extuic & impoſterum, ( that is to ſay, fromthe time of the making of 
the Ad) ſhafl have the Mannor in fee fo as by the Ad, the King had not fee at the time of 
his grant but five yeats” after. © Secondly, the Aﬀ doth not amend it, | | 

And as to the. miſchief which hath been ſuppoſed if this grant ſhould be adjudged void; he faid, 
That no Caſe can be adjudged but it is miſchievous to ſome; but he ſaid, that a miſchief is rather to be: 
ſuffered then an inconvenience, 'and great inconvenience would follow on the other part, if. this grant 
( for as much as the King is deceived' ini his grant ,) ſhall he adjudged good 3 for which cauſe he con 
cluded, that the Judgmeht" ought to be” reverfed, "ut which the Attorney moved, that now ſuch F þ } 
Judgment be given for the Queth. as the Barons of the Exchequer ought to have adjudged. | Upon 
which the Court commanded. Judgment to be entred accordingly, and ſo it wass And I demanded 
of Baron $gvill, who had heard all the Arguments in the Exchequer Chamber, what his opinion. was in 
the Cafe; and he ſaid, That Rconcetvet” that the Judgment given in the Exchequer ought to be re- 
verſed. © And he agreed alſo, that the A of 28 H. 8. hath given the eſtate of Yalſpe to the King, 
admitting the eftate tail to be good, I demanded alſo of Baron Clark, who was ever againſt the 
Judgment in the Exchequer, and had argued very fearnedly in the Exchequer, if he held to his opinion 3 
and he faid, that he ſtrongly continued of his firſt opinion for both the points in Law. 
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G apePs Caſe. 


Between John Hunt Plaintiff, and Thomas Gatley Defen- 
dant in a Replevin, Paſch. 23 Eliz. in the Common Pleas 


Rot. 1160. The (aſe in effedt was ſuch. 


Capel's Cale. 


{ 61] [-b] Fr. Capel Eſquire being ſeiſed of the Mannor of Howcaple in the County of Hereford in fee, 


[62] 


[5] 


after the Statute of 27 H. 8. of transferring uſes to poſſeſſions, did thereof cnfeoffe Fobn 1 ar- 
combe, and others in fee, unto the ule of the ſaid Thomas Capel, and the heirs males of his body law- 
fully ifſuing 3 and for default of ſuch ifſuc, unto the uſe of Edward Capel, and the heirs males of his 
body lawtully ifluing : and for default of ſuch iſſue, to the uſe of Richard Capel, and the heirs ofqhis 
body lawfully ifſuing 3 and' for default of ſuch iſſue, to the uſe of W#7liam Capell, and to the heirs males 
of his body lawfully iſſuing : and for default of ſuch ifſue, to the uſe of Giles Capel for term of his lite, 
and after his deceaſe, unto the uſe of the right heirs of the ſaid Thomas Capel for ever. By force 
whereof, and of the ſaid Statute Thomas Capel was ſciſed of the ſaid Mannor in tail, the remainder 
to the ſaid Edward Capel in tail, the remainder to the ſaid Richard Capel in. tail, the remainder to the 
faid Iilkam Capel in tail, the remainder to the ſaid Giles Capel tor life, the reverſion expectant to the 
Caid Thomas Capel and his heirs : and afterwards the ſaid Thomas Capel died, after whoſe, death the ſaid 
Mannor deſcended to William Capel his fon and heir of his body 3 and afterwards the ſaid Edward Capel 
dicd, and his remainder of the {aid Mannor deſcended to Richard Capel his ſon and heir, who by his 
deed bearing date 2 Novemb. 18. of the Queen granted to Anthony Capel his ſon and his heirs, a rent 
charge of 50 1. per ann. iſſuing out of the ſaid Mannor 3 the ſaid William Capel ſon of the ſaid Thomas 
Capel; being Tenant in tail in poſſeſhon Offab. Hill. 19 Eliz. levied a tine of the ſaid Mannor to Richard 
Wotton, and Fohn Shrawley, and to the heirs of the ſaid Richard Wotton, which fine was to, the uſe of 
the ſaid Fohn Hznt and his heirs. Ard afterwards the ſame Hal. Term, Thomas Spenceley, and Bald- 
wine Caſtleton did recover the faid Mannor againſt the ſaid John Hznt, who vouched the faid William 
Capel ſon of the ſaid Thomas, who vouched the common vouchee, which was executed accordingly 3 
and afterwards the ſaid William Capel ſon of the ſaid Thomas 10 Nov. 19 Eliz. died without iſſue male 
of his body 3 Thomas Gatley as Bailiff to Anthony yy diſtrained for the rent being behind at the feaſt 
of S; Michael the Archangel anno 20 Eliz. and the ſaid John Hunt brought a Replevin. And this Caſe 
was often argued in the Common Pleas and afterwards in the Exchequer Chamber before all the Ju- 
ſtices of England 3 and after divers conferences between all the Juſtices of England, it was zeſolved by 
them all, That in this Caſe, the Recoverors, nor any who came in under their eſtate ſhall be ſubject 
unto the'charge of him in the remainder. And afterwards Ter. Mich. 34 & 35 Eliz. the Juſtices of 
the Common Pleas openly declared the reaſons of their Reſolution, which I heard, and they were in ef- 
fe as followeth: _ | | 260M ESE s 9 
Becauſe the Recoverer is in an eftate which he bath gained.under the Tenant in tail .in. poſſeſſion , 
which eſtate is not ſubje& to the charge of him in the remainder : for if Tenant in tail in poſſciion 
in the Caſe at the Bar had only made a. fcoffment in fee, yet- the poſſeſſion of the feoftee ( ſo long as 
the feoffment remains in force ) ſhall not be charged with: the rent, becauſe, he is in. of, the poſſethon 
which Tenant in tail gave to him, and was not ſubject to paiment of rent, and if he in the: remainder 
had nfade a Leaſe for a himdred years; and afterwards Tenant in tail in. poſſeſſion, had made a Leaſe 
for a hundred years, both to commence preſently, and afterwards tenant in tail had made a feoffment, 
or ſuffered a common'recovery, and died without ifſue, they all clearly reſolved, that the leflee of Te- 
nant -in tail in poſſeſſion ſhould enjoy. the land againſt the leſſee of him in the remainder, although, 
that the Leaſe of him iti the remainder were firſt made: for as long as the eſtate. of the feoffee or xecove- 


| rer derived under the eſtate of Tenant in tail in poſſeilion continueth, fo long the Leaſe of Tenant-in 


tail ſhall'ftand 3 and if the Leaſe of Tenant in tail ſhall be preferred, by the ſame. reaſon . every other 
eltate or intereſt derived ont of his eſtate, ſo long as the feoffment or recovery doth remain in force, 
ſhall be alſo preferred before any eſtate or intereſt derived out of the eſtate of him in the remainder. So 
if he in the remainder had acknowledged a Recogniſance, and afterwards Tenant in tail had acknow- 
l:dged a Recognizance, and after ſuffered a recovery, and died without iſſue, the land (hall be ſubject 
unto the Recognizance of Tenant in tail, and not to the Recognizance of him in the remainder, and 
the land in none of theſe Caſes can be ſubje& to both the R izances, nor unto both the Leaſes, nor 
unto the Charges of both, ſimul & ſemel, for then confuſion and great inconvenience would follow 3 and 
it ſhould alſo be aſſured, that the Leaſes, Recognizances and Charges being made at ſeveral times 
ſhould be leviable upon the land at one time 3 and therefore without queſtion mn all thoſe Caſes the land 
is ſubject to the Leaſes, Recognizances -and Charges of the Tenant in tail : from this it followeth, that 
it cannot alfo be ſubje& to the Leaſes, Recognizances and Charges of him in the remainder. Nota hoc, 
guin optima ratio ut mihi videtur. Another reaſon was added, becauſe that the Charge of him in the re- 
mainder is good in Law, by reaſon of the pothbility that the land ſhall come into poſſethon, and then 
the poſſeſſion ſhall be charged 3 for the remainder in it ſelf is not a thing manurable, nor in which a di- 
ſtreſs can be taken, but the ſame ought to be taken upon the land it felf, and therefore there is a'con- 
dition tacite annexed to the Charge of him in the remainder, that is to ſay, to take effect, or to com- 


mence in poſſcthon, when the remainder cometh in poſſeifion, for the remainder cannot be charged 
with 


@Archer's Cale. 19 


with any diſtreſs, but in reſpec that the ſame by poſſibility may come in poſſeſion : But when the Te- 
nant in tail ſuffereth a common recovery, the condition which-is zacite annexed to the grant is deſtroy= 
ed, for the remainder can never come in poſſciſion, and by conſequence the rent charge can never com- 
mence, for the poſſeſſion is only ſubject to diltrels, 

Another reaſon was added, that the grantee of him in the remainder cannot falſife in this Caſe, be- 
cauſe that the recovery was not ſuffered by him who was chargeable with the rent, but by one who was 
diſcharged of the rent, and the Recovery barred the remainder, ſo as he in the remainder ſhall never 
faulſifie. And ſo it was reſolved, that no Leaſe, nor Rent,. nor. Common, nor Recognizance, nor any 
other charge, interclt, or eſtate made by him in the remainder, ſhall charge*the poſſciſion of the Reco- 
veror. And it was alſo reſolved by all the Juſtices aforeſaid, wllo contradicente, that a common recove- 
ry had againſt Tenant in tail, ſhall bind not only the remainder, and all Leaſes, Charges, &c. granted [63 ] 
or made by him in the remainder, but alſo the Reverſion,and all Leaſes,Charges,&c.. granted by him in the 
Reverfion, and no difference between a Reverſion and remainder expectant upon an eſtate in tail to this 
purpoſe. And this Cale was reſolved by Lord -Fohn Popham, -Chiet Juſtice of * England, Lord Edman 
Anderſon Chief Juſtice of the Common Pleas, Sir Roger Manwodd, Chief Baron of. the'Exchequer, and 
by Periam, Clenche, Gawdie, Walmefley, and Fenner Juſtices; Juſtice Windbam being dead; and by 
Gent, and Clark, , Barons of the Exchequer. + \ 245 29 261 HOG Hies 1s 2003L. QUE; 
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Mich. 39 & 40 Eli. between Baldwin and Smith. 
Archer's Cale, 9h; | 


Etween Baldwyn and Smith in the Common Pleas, which began Trinit. 36 Eliz. rot. 1676. ina [ 66 ] [ b 
Replevinz upon a ſpecial Verdi& the Caſe was ſuch : Francis Archer was ſciſed of land in fee, and 
held the ſame in Socage, and by his will in writing deviſed the land unto Robert Archer the Father for his 
life, and after to the next heir male of Robert, and to the heirs males of the body of ſuch next heir 
male. Robert hath ifſue John, Francis died,  Kobert enfeoffed | Kent with wazranty; upon whom Fohn en- 
tred, and Kenr re-entred, and Robert died, &c. And firſt it was agreed 'by Anderſon, Walmeſley, and 
the whole Court, that Robert had but an eſtate for life, becauſe Robert had expreſs eſiate for life. deviſed 
to him, and the remainder is limited to the next heir male of -Kobert in the ſingular number 3 and the 
right heir male of Robert, cannot enter for the'forfeiture in the life of Robert, tor he cannot. be heir as 
long as Kobert liveth. Secondly, that the remainder unto the tight heix male -of Robert | is: good, al- 
though he cannot have right heir during his life, but it is ſufficient the remainder do veſt eo: 'nſftante 
that the particular eſtate determineth. - And ſo it is agreed in 7 H. 4. 6. b. and Cranmer's 'Caſe 14 Eliz. 
Dier 309..a. Thirdly, ( which was the principal point of the Cafe ) it was agreed by the whole Court, 
that by the feoffment of the Tenant for life the remainder was deſtroyed, for every contingent- remain- 
der ought to veſt, either during the particular eſtate, or at leaſt, eo inſtante that- the fame determineth ; 
for if the particular eſtate be ended, or determined in fa&, or .in Law before the contingency fall, the 
remainder is void. Andin this Caſe, in as much as by the feoffment” of Robert his eſtate for life was 
determined by a condition-in Law annexed to the fame, and the ſame cannot after by any poſſibility 
be revived ; for this cauſe the contingent remainder is deſtroyed againſt the opinion of Gaſcoigne in 7 He. 
4+23- b. But if the Tenant for life had been difſeiſed, and died, yet the remainder is good, for there [ 67] 
the particular eſtate doth remain in right, and might have bcen revived þs it. is ſaid in 32: 6, But 
otherwiſe 1s it in the Caſe at the Bar, for by his feoffment no right of the particular eſtate doth remain. 
And'it was faid it was fo. agreed by Popham Chief Juſtice, py, et Juſtices in the' Argument of the 
Caſe between Dillon and Frein, and denied by none. See 11 R. 2.tit. Detinue 46. And note the judg- 
ment of the Book, and the reaſon thereof, which Caſe there adjudged is a firanger Caſe then the Caſe at / 
the Bar. But note Reader, 'that after the feoffment, the eſtate for life to ſeme purpoſe had continuance z 
for all Leaſes, Charges, 8&c. made by the Tenant for life ſhalt ſtand' during his lite, but the eſtate is ſup- 
poſed to continue as to thoſe only who claim by the Tenant for life before the forfeiture, but as to all 
others who do not claim by-the Tenant for life himſelf, the particular eftate-is determined: And by the 
- better opinion the warranty ſhall bind the remainder, although the warranty was created before the re- 
remainder attached or veſted,; and although that the remainder were in the conſideration of the Law, 
and he who ſhall be bound by the ſame, never could. have avoided the fame by entry or otherwiſe; yet 
for as much as the remainder did commence and had his being by force of the deviſe which'was beforE 
the warranty, for this cauſe it ſhall bind the remainder, but the ſame was not fully agreed; And as well 
as the feoffment of the Tenant for life ſhall deſtroy the remainder, ſo well 2 fortiori, the warranty of 
his Anceſtor ( by whom he is-intended to be advanced ) ſhall bind him. And in many Caſes one ſhall 
be bound, and barred of his right by a warranty, who could never have defeated it by any means, as 
in 44 E.3. 30.& 44 Af. þ. 3.5» Leſſee for life is difſeiſed, to whom a collateral anceſtor of the Leffor 
relcaſcth and dicth, he ſhall be barred, vide 3 H. 7.9. a. & 33 H. 8. Br. Garranty 84. A tfeme covert 
who cannot enter nor avoid the warranty ſhall be barred. So if Tenant for lite, the remainder to the 
right heirs of F. $, had been difſciſed, and the difſcifor levied a fine at the _— Low, the right heir 
2 0 
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1:06 F.S. ſhall be boind, and yet he cannot enter nor make claim. But the point adjudged was, That 
ty the feoffment of the Tenant tor lite, the retnainder' was deftroyed. 
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Mich. 39 Eliz. between Gardiner and Bredon. 


| Bredoz's Caſe, 


[ 76] Etween Gardiner and Bredon, in a Replevin in the Common Pleas, which began Triv. 38 Ez. Rot, 
B 2$21. the Caſe was :: Tenant for life of. Land, the remainder in tafl, the remainder in tail ; Te. 
nant for life and he in the firſt remainder in tail joyned in a fine ſur conuſans de drois come ceo, &fc. to ano- 
ther in fee, who rendred a rent charge of 4o /. unto Tenant for life, he in the firſt xemainder dicd with- 
out iſſue, he in the ſecond ramainder entred, Tenant for term of life diſtrained for the rent, the other 
ſucd a Replevin, and the Tenant for life avowed for the rent and if the avowry were maintainable or 
not was the Queſtion. And in this Caſe, firſt it was agreed by Anderſon, Walmeſley, Owen, and Glan- 
vill Jultices of the Common Pleas, that the ſaid fine Tevied by Tenant for life, and him in the remainder 
was no diſcontinuance, either of the firſt remainder in tail, or of the ſecond, becauſe cach of them gave 
only but that which he might lawfully gjve, viz. The Tenant for life Fave his eſtate, and he in the re- 
mainder a fee fimple determinable upon his eftate tail, and the ſecond remainder is not diſcontinued or 
develicd thereby. As if Husband and Wife do levy a fine of the Wives land, all the cliate paſſeth from 
the Wite, ſo as each of them giveth that which they may lawfully givez and therefore it was adjudged 
in the King's Bench, That the charge of the Husband did determine by his death notwithſtanding ſuch 
fine levied after the charge : And that it ſhall be the grant of both, of their ſeveral eltates : See 27 H. 8. 
13. 4. 12 H.7. 14.b. 2 H.5.7. M. 16 & 17 Eliz. Dier 339. a. & 14 E. 4.14. a. and from thence 
it followeth, that it was: not any forfeiture of the eftate of the Tenant for life, for as.much as cach 
gave that which he might lawfully give. And it was faid, that jt carmot be a forfeiture, for the Law 
( which abhorreth wrong ) ſhall confirue it; firſt to be the grant of him in the remainder in tail, and 
[þ ] afterwards the grant of the Tenant for life,” as in many Caſes, wt res magja valeat quam: pereat, the Law 
ſhall make conſtraGtion 3 and therefore in. the Caſe of a fine, if Tenant in tail and one A. levy a fine 
to a ſtranger, who granteth and rendreth to A.. for years rendring rent, and: by the fame fine 'grant the 
reverſion to Tenant in tail and his heirs, this is. good; and although that all be by one tine. at. one in- 
ſtant, yet injudgmerit of Law, the leaſe doth precede. the grant of the reverſion, as.it is: holden in 
36 H. 8. Br. | Fines 148, And fo was it adjudged upon_demurrer between White and White M. 4.1 8 
42 Eliz. in the Common Pleas, Rot. 366,'; So in the Caſe at the Bar, the grant of the Tenant in tail 
ſhall precede in the jadgment- of the Law the grant of the Tenant for life, although that all be by one 
fine. And note the difference between this Caſe and the: Caſe in 41 E. 3.21. a. &.41 Af. 2. for 
there, ih as much as the Wite ſfurvived, it is upon the matter a feoffment made by her, for ſhe is in by 
her feoffor;;,and the ſecond remainder in tail was deyecſted thereby 3. and: that he in the firſt remainder 
with his: Wite ( betwixt whom are no, tnoities ) accepted a feoffment of- the Tenant for life ;; but hcre 
in the Caſe at the Bar,. he inthe firſt -remainder doth joyn with.the Tenant for life in making of an 
eſtate, and this joyning dothalter the nature of the AQ, for by this joyning the eſtate given paſſeth from 
both, fo that each giveth his:eftate3 but in the Caſe in 41 E. 3. 21. all the eftate doth paſs from the 
Tenant for life, and that was:fee imple which of neceſſity ought to be a forfciture of all the remainders, 
for it cannot be a forfeiture but ought to give cauſe of entry to each in remainder for his times+ But the 
Caſe in> Mich. 16 & 17 Eliz. Dier 339-4. was agreed for good Law, for there both the fteoffors had but 
an cſtate for.life, ard therefore their teoffment did deveſt the remainder in tail, and ſo a forfeiture ; bur 
here the. Tenant for life, and he in the remainder in tail joyn in the fine, &c. | And it was faid, it was 
adjudged in the King's Bench in the Caſe of one Engliſh, that if there be Tenant for lite, the remain- 
der in fee to. an Infant, and they both levy a fine, and afterwards the fine is reverſed as to-the Infant, 
yet the conuſce ſhall have the land for the life of the Tenant for. life, for each gave.that which he might 
lawfully give. - But it was faidy if Tenant for life be, the xemainder unto the Queen for life, the re- 
mainder to another in fee, if the firſt Tenant for life maketh a feoffment, the ſame is a forfeiture, and 
yet nothing, pafſeth but his own eſtate, but in as much as he hath made a livery. in fee, -it is a forteiture, 
although that none of the remainders are diverted. , See 30 Aff. 47. if Tenant for-life enfeoffeth him 
in the remainder for life with warranty, . the ſame ſhall enure by way of ſurrender, and is no forfeiture, 
God nota. And it {cemeth by them, it Tenant for life, and he in the firſt remainder in tail make a 
[97 7 feoffment by deed, that it-is not a diſcontinuance, nor a deveſting of the ſecond; remainder, for each 
giveth that which he may lawfully give 3. and although he in the firſt remainder dieth without ifſue, the 
teoffee ſhall enjoy the land during the life of the Tenant for life, and no forfeiture in the Caſe for the 
cauſes beforeſaid. But if a feoffment be.made by word, then it is a ſurrender of the Tenant for life, and 
the feoffment of him in the remainder, #t res mags valeat quam pereat. See 27 Afﬀſ. 46. Plow. Commen- 
taries 541. a. 14 H.7. 4. a. And afterwards Judgment was given that the Avowant ſhould have return 
of the Cattel, and that it was not any forfeicure, but that the rent did remain after the death of the firſt 
Tenant in tail without iſſue, | 
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Term. Paſche 42 Eliz. in the (Common Pleas, which began 
Hill. 41 Eliz. Rot. 1049. 


Corbet's Caſe adjudged. 


Hritlopher Corbet being ſeiſcd of the Mannor of S., had ifſue Rowland and Arthur, and 30 Eliz. [ 83 | b ] 
E- upon good contiderations by his deed indented, did covenant with R.'S. and others, that he and 

his hcirs would ſtand ſcifed of the ſaid Mannor of 5. unto the uſe of the faid Chriſtopher for his life, 

and after his deceaſe, to the uſe of the ſaid Rowland and his hcirs males of his body, and for default of 

ſuch iſſue, to the uſe of the ſaid Arthur and his heirs males of his body 3 and for default of ſuch iſſue, 

to the uſe of divers others of his blood in tail, and at laſt to the uſe of the right heirs of the faid Chrj- 

fopher. And it was provided, covenanted, and agreed by the ſame indenture between the -parties, 

That if the ſaid Rowland, &c. or any of his heirs malcs of his body ſhall be reſolved and determine, 

or adviſedly ſhall attempt, or procure any Act or thing concerning any alienation, of, or 'for the faid 

Mannor, &c, by which any eltate tail thereof limited before ſhould be undone, barred, or determined, 

or by which the ſame ſhould not come, remain, or be in manner and form as is limited by the fame In- 

denture : That then aftcr that,and before any ſuch act done by which,&c. before any ſuch bargain; diſcon- 

tinuance, &c. had or executed, 8c. the uſes and eſtates to him limited who ſo ſhall do, &c. ſhall ceaſe 

only in reſpe, and having regard to ſuch perſon fo attempting in the ſame trianner, quility, degree, 

and condition, as if ſuch perſon ſo attempting, were naturally dead, and not otherwiſe. And that then 

immediatcly.in all ſach Caſes, the uſes of the faid Mannor ſhall be to ſuch perſons to whom: the uſes 

ſhall come by the intent of the ſame Indenture, if ſuch perſon ſo attempting were naturally dead, of { 84 |] 

ſuch and the like eſtate, and in the ſame manner and, form, and with ſuch remainders over, and under 

ſuch limitations, and conditions, as if ſuch perſon lo attempting were naturally dead, and not other- 

wiſe. The ſaid Chriſtopher Corbet died, and afterwards Rowland \uffered'a common Recovery to his uſe, 

8c. and the ſaid Arthur entred into the land, upon whom” Rowland recntred, and Arthwr brought an 

action of Treſpas 3 and if the entry of Arthur were lawful or no was the Queſtion. In this Caſe divers 

matters were moved at the Bar, which were not agreed by the Juſtices at the Bench, and divers matters 

were moved by the Juſtices in their Arguments concerning the general Caſe of Perpetuities 3 but I ſhall 

make a ſummary Report only of the principal reaſons and cauſes of their Judgment, in which all the | | 
Juſtices of the Common Pleas were unanimouſly agreed. It was reſolved by the Lord Anderſon,” Wal- 

meſley, Glanvill, and Kingſmill Juſtices, That this Proviſo to ceaſe an eſtate limited to one and his heirs 

males of his body, as it the Tenant in tail were dead,' was' repugnant, impoſſible, and againſt the 

Law; for the death of Tenant in tail is not a ceſſer bf the eſtate in tail, but the death of the Tenant 

in tail without iſſue of his body is the determination thereof. | And therefore if the Proviſo' had! been 

that the eſtate tail ſhould ceaſe, ' ſo ſoon' as he had granted a rent charge, or made 'a Leaſe for years to 

another, that ſame had been repugnant, for ſuch a&s do not make any determination' of an' eſtate 

tailz and if the eſtate tail ſhall ceaſe as if he were dead, his ifſue inheritable to the eftate tail ſhall have 

the ſame by deſcent in the life of his father, and he in the remainder or reverſion ſhould have the ſame- 

in the life of the Tenant in tail, which is not poſſible; for to every deſcent reverfion 'or remainder up" 

on the determination of the eſtate tail, death; either civil, as entry into Religion, or natural, as difſo- 

lution of the ſoul from the body is requiſite. And as to that, which ſome have objected, that although - 
it be granted, that when Tenant in tail hath ifſue'inheritable to the eſtate tail, that there is repugnancy APY 
and impoſtibility that the iflue ſhall inherit, or the Jand ſhall remain or revert, for deſcend it cannot, be- i 
cauſe the Father is living and revert or remain over it cannot becauſe Tenant in tail hath iflue 3 
yet it was ſaid, that there was not any ſuch repugnancy or impoſſibility at the time of the 
breaking of the Proziſo by the Tenant in tail in'the Caſe at the Bar, becauſe that the Tenant in tail had 
not any iſſue at the time of the breaking of the Proviſo, To that it was anſwered, that the having of 
iſſue is not material 3 for when land is limited to one and the heirs males of his body, with Proviſo an- 
nexed to it in the ſame conveyance, that if he do ſuch an a@ that his cſiateſhall ceaſe as if he were dead, 
this is repugnant at the beginning) for by the expreſs limitation he hath an eſtate of inheritance, which 
by poſſibility may continue for ever, and his eſtate of inheritance doth not begin by the having of iſſue, 
but preſently before any ifſue he hath eſtate of inheritance. And therefore before iflue his feoffment is'a 
diſcontinuance and no forfeiture, neither thall he in the reverſion be received upon his default in a Precipe. 
And therefore if a man maketh a'gift in tail upon condition that if he dieth, his eſtate ſhall ceaſe, and 
the donor reenter, this condition is void : And in ſuch Caſe if Tenant in tail be difſciſed, and a def- 
cent 1s caſt, or if Tenant in tail make a diſcontinuance, and afterwards Tenant in tail dieth without iffue, 
the donor ſhall not enter for this condition broken ; for although that the eſtate in tail by accident after- 
wards by his death ceaſeth, yet the condition was repugnant at the time of the creation of the eſtate 
tail z For if a man makea Leaſe for life, in the judgment of the Law at the beginning death is the dc- 
termination of that eſtate by expreſs limitation 3 but if a man give lands in tail, 2iz. to one, to have to 
him and his heirs of his body, there appeareth by exprels limitation, that in judgment of Law death 1s 
not the determination thereof, but death without ifſue of his body. Allo it is repugnant that land ſhall 
revert, or remain during the life of Tenant in tail himſelf, as it hath been ſaid. 


And 
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Corbet's Cale. 


[85 ] 


[2] 


[ 86 ] 


And Anderſon Chict Juſtice put the Caſe in 8 Af. 33. where a man gave Lands to one Mary and 
Johan her lifter & heredibus de corporibus earum legitime argue ( by which they had a joynt ctiate 
tor life and ſeveral inheritances, and the donor intending that none ot them ſhould break the Joynture, 
but that the ſurvivor ſhould have all by jus accreſcend;, addeth- this clauſe ) ſub hac forma quod ill a 
gue illarum diutius vixerit tenebit . terram ilar #ntegram,, but for as much as his intent is contrary to 
the Law, for this cauſe if the Joynture be ſevercd by a Fine levied, the ſurvivor ſhall not have the part ſo 
ſcvercd by the ſaid clauſe which he hath inſerted of his conceit and imagination repugnant unto Law 
and Reaſon. So herethe intent of Chriſtopher was that the cftate tail ſhould ceaſe, as it Tenant in tail 
were dead, which intent is repugnant unto the rules of Law, and againlt ſenſe and reaſon. And he ci- 
tcd alſo the Caſe of Pleſfingzon,which ſee title, uid juris clamat, 20. Aman makes a Leaſe upon condi- 
tion that if. the Leſſor grant the Reverlion, that the Leſlee (hall have tee 3 if the Leſſor grant the Reverſi- 
on by Fine, he ſhall not have fee, for the condition is repugnant and void. And further, he held that 
this Proviſo was utterly void for the incertainty, for Judges ought to know the intention of the partics 
by certain and ſenſible words , which are agrecable and conſonant to the rules of Law. And therefore 
it Land be given by deed to two,to have and to hold to them & heredibus, it-1s void for the inſentibilicy 
and incertainty, and although he add clauſe of Warranty to them and their Heirs,the ſame ſhall not make 
the firſt words which are incertain and inſenfible to be of force-and effect in Law, although that his in- 
tent appeareth, but his-intent ought to be declared by words certain and conſonant to Law. And he ci- 
ecd two Caſes adjudged in the point, one in the caſe of a Will, and the other in caſe of an Uſe. And 
the caſe of the Will was in an action of Waſte between John Fermin and Arthur Arſcot in the Com- 
mon Pleas Hill 37. Eliz. Rot. 1758. and the Caſe was in effe& thus, Thomas Cary was ſeized in tee 
of the Mannor or Farm of Cary in the Pariſh of St. Giles in the Heath in the County of Devon, and 
held the fame in Socage, and had ifſue fix Sons and one Daughter, viz. Peter, Henry, Fulforde, Richard, 
Andrew and Gregory, and Mary, and 14 Martii, 25 Elia. did deviſe the Mannor or Farm aforeſaid un- 
to the ſaid Arthur for go years, if the faid Arthur Arſcot and Grace Arſcot, or any of them ſhould ſo 
long live; and afterwards by his laſt Will in writing deviſed the ſaid Mannor or Farm unto the faid 
Peter and his Heirs Males of his body, the remainder in the ſame Farm to his other ſons, the remain- 
der unto the ſaid Mary his Daughter, Wife of Henry Pruft, and the Heixs of his body for ever, 
in which Will were theſe Proviſoes and Clauſes, contained in theſe words following : viz. Provided- 


\ that if the ſaid Peter Cary, his ſon,” or any of the ſons of the ſaid Thomas, or any of the Heirs Males of 


their bodies to be begotten at any' time or times hereafter , wittingly, willingly, or adviſedly ſhould 
attempt or endeavour by any at or a&s, way or means to fell, alien, bargain, diſcontinue, &c. And 
ſuch attempt endeavour, a& or ads-ſhould execute, &c. by any covert or notorious act or ats whatſo- 
ever,. &c. That then immediately after every time or times of ſuch attempt, &c. and before any ſuch 
bargain,fale.alienation, &c. were,had,made or executed;the aforeſaid eftate and eſtates of. every ſuch pers 
ſon, ſon or heir, doing or attempting, &c.- any a& or thing aforeſaid contrary to the intent and meani 
of this his laſt Will and, Teſtament, &c. ſhall ceaſe and determine in ſuch manner and form to all intents, 
conſtructions and purpolſes.and as though ſuch perſon ſo attempting,8c. were naturally dead indeed,and 
not otherwiſe, wþ that ſuch perſon, 8&c. to whom the Premifſes ſhould deſcend, remain, or come, if 
ſuch perſon ſo attempting &c.were naturally dead indeed, ſhould have and injoy the Premiſſes,during the 
life of ſuch perſon ſo attempting, &c. with like remainders and limitations over, &c. as if ſuch perſons 
ſo attempting, &c. were naturally dead ; 'and/after the deceaſe of ſuch perſon ſo attempting, &c, that 
then the Premiſles ſhould, deſcend,remain,come;or be to ſuch perſon unto whom the ſame ought or ſhould 
next deſcend to, accrue, or be by the true intent and meaning of his Teſtament aforeſaid, with ſuch re- 
mainders and limitations of eſtate and eſtates over, and in ſuch ſort to all intents conſtructions and pu 

ſes in all"things, 'as though no ſuch attempt had been committed. And afterwards the ſaid Thomas 
Cary died, and after, that is to ſay, cons Paſch. '27. Eliz. Peter Cary levied a Fine of the ſaid Man- 
nor or Farm to fohn Germin, and the faid Henry Cary came to the ſaid Tenements and' claimed a Re- 
verſion by force of the fajd deviſe, and if upon all this matter Fohn Germin the Plaintiff, notwithſtand- 
ing the ſaid Proviſoes and Claimes aforeſaid, had the ſame Reverſion continuing in him or not, ſo that 
he might maintain the a&tion of Waſte -or not, was the Queſtion: And upon ſolemn Argument it was 
adjudged by all the Juſtices of the Common Pleas, that the ation of Waſte was maintainable, and that 
the ſaid Proviſoe of Reſtraint was void for two principal cauſes : One, becauſe it was againft the Law, 
the other, that it was repugnant and contrariant in it ſelf: Againſt ' the Law for two cauſes, for be the 
the ſame Proviſo a condition or limitation, the whole eftate ought to be defeated by it, and it cannot de- 
termine the eftate in part, and continue the ſame for the reſidue 3 and an eftate in Land cannot ceaſe 
for a time, and revive and revelt afterwards : The other, when a man giveth Lands to one, and his Heirs 
Males with remainders over, he cannot by the rules of the Law determine this eſtate in tail as to one 
perſon, and diſpoſe the ſame eſtate unto another perſon. And therefore they agreed the Caſe in 28. 29 
H. 3. Dier-33. a. that a man cannot deviſe an eſtate in fee ſimple to one, and if he do not ſuch an a&, 
that his eſtate (hall ceaſe, and that another ſhall have the ſame intee-limple z for when he hath diſpoſed the 
ltate in fee to one, he hath not power after in the fame Will to diſpoſe the ſame to another. © And for 
conſtruction of Wills, this rule was taken by, the Juſtices in their Arguments, That ſuch an eſtate which 
cannot by the rules of the Common Law be conveyed by a& executed in his life by advice of his Coun- 
ſe] learned in the Law, ſuch eſtate cannot be deviſed by the Will of a man, whois intended in Law to be 
void of Counſel : As if a man by his Will deviſe Lands to one for ever, there he hath a fee, for ſuch 
eſtate might be conveyed by a& executed. But if he deviſe further, that if the Deviſee do not ſuch an 
act that another ſhall have the Land:to him and his heirs, the ſame is void, as is aforeſaid, for that ſuch 
limitation if it were by a&t executed were void, & fic de ceteris, 


And 
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And it was reſolved, that the ſaid Proviſo was repugnant tor two cauſes, one becauſe that when he 
had deviſed the Land to one and the Heirs Males of his Body, which is an eſtate of inheritance and de- 
terminable by death without ifſuc Male of his Body by expreſs limitation, ſuch Proviſo to ceaſe it as if 
he were dead 1s repugnant, for the death of Tenant in tail is not determination of it, but death with- 
out iſſue. Secondly, It was repugnant, for the hrlt part of the Provifo was, That if he ſhall attempt, 
or go about to diſcontinuc, bar, &c. and (hall accomplith and effect the ſame, and before ſuch alicnati- 
tion 3 in which was agreed there was manitelt repugnancy, tor by the firſt part the eſtate ſhould not ceaſe 
until attempt and accompliſhment, and by the latter part 1t {hould ceaſe after attempt and befbre accom- 
plilhment. And theſe were thereaſons of their judgment in the ſaid Caſe between Germin and Arſcot, 
which being, in the Caſe of a Will which receiveth a benign interpretation according to the Teſtators 
intent, is fixonger as the Lord Anderſon (aid then the Cale at the Bar, 

The other Caſe which the Lord Anderſon cited was adjudged Hil. 37 Eliz, between Cholmley Plait- 
tiff, and Hmmble Defendant in the Common Plcas, and was ſuch, Sr. Richard Cholmley ſeiſed in fee 
of the Mannor of Thornton upon the hill, &c. by his Deed Indented, Covenantcd with William Bap- 
1orp, Philip Conſtable, Fobn Huſſey and others, and their Heirs, That in conlideration that the (aid 
Mannor ſhould continue in his name and polterity, and in conſideration of natural love, and blood, &c: 
that he would cnfcoff them and their Heirs within one year following, unto the uſes intents and purpo- 
ſs tollowing, and declarcd in the Indentures, viz. unto the uſe of hitſelf for the term of his life, and 
after to the uſe of Francis Cholmeley tor lite, and after to the uſe of Henry Cholmeley and the Heirs Males 
of his body with divers remainders over, ' And further covenanted by the ſame Deed, that if he failed 
to exccute the eſtates within the faid-year, that then he and his Heirs for the conſiderations: afoteſaid; 
would ftand ſeiſed unto the uſes and intents-aforeſfaid, and tono other uſes. And in the ſame Indenture 
after the aid Covenant was a Proviſo, that if the ſaid Henry Cholmeley or any of the Heirs Males of 
his Body, ſhould attempt or -make any Feoffment, 8c. that his'eſtate ſhould ceaſe, as if he were dead, [4] 
and that then the faid William Bapthorp and. the other feoffees and thejy Heirs ſhould Rand ſeiſed 
unto the uſe of ſach/perſon to whom the {ame ou ht.to deſcend, or remain as aforeſaid : And no fe- 
offincnt was made within the year , and afterwards Sir Richard and Frances died, Henry had iffue the _ 
Plaintiff, who levied a Fine to Humble the : Defendant 3 the Plaintiff entred by colour of the aforeſaid 
Proviſo, the Defendant centred upon him, and he brought an Aion of -Treſpaſs. And it was adjudg- 
ed againſt the Plaintitt. And the principal cauſe of- the Judgment, as the Lord Anderſon faid was, be- 
cauſe the faid Proviſo to ceaſe an ettate eltate; tall as-it Tenant in taile were dead, was utterly againſt 
Law, impoſſible and repugnant at the beginnig at the time of the delivery of, the Indenture. And in 
the ſame caſe it was agreed, that if a man limit an uſe 4n tail with Proviſo- that if he do ſuch an a&, 
that his eſtate ſhall ceaſe during his life, that ſuch Proviſos utterly void. '' And it was agreed, that if a 
man limit an uſe in-tail that it he do ſuch an act that his eftate ſhall ceaſe-during his natural life, that” 
this Proviſo is repugnant and againſt the Law,' for he cannot by*Proviſs-or Condition determine the - 
eſtate in Land to which the ſame is annexed in part. For now, when the Statute of 27 H.8. hath 
transferred the uſe into poſſeſſion and eſtate of the Land, he cannot makea fraftion in that eſtate in'cafe 
of limitation of uſe, which he cannot do in a gift in tail by livery tin poſſeſſion, for the Statute -hath © 
net transferred the poſſeſſion to the uſe, but hath transfetred and incorporated the uſe in the eſtate of 
the Land, which is proved by the uſual form of pleading, that is to ſay, de ufibus in poſſeſſion* trans- 
ferend”, and therefore as to this.purpoſe, it -is as much as if a man had made a gift in tail with Pro- 
viſo, or upon condition, that if the donee do-ſuch an-act that his cftate ſhall ceaſe during his life; or if 
a feoffment in fee be made with Proviſo,. or upon conditicn that his eſtate ſhould ceaſe during his life; 
ſuch Proviſoes and Conditions are utterly void and againſt Law; for -a Condition or Limi- 
tation annexed unto an eſtate of Land, ought to deſtroy all the eſtate to which it is annexed, and not 
part of it; and he who entreth for a Condition broken ought to have the ſame eſtate that he had when he 
made the eſtate Conditional. | | | 

And Walmeſley Juſtice faid, that when an - eſtate is given - to one, the fame may be avoided in 
all by a Condition or Limitation, but the ſame eſtate-in ſome part thereof cannot be determined 
as to.one, and given in part or in all to another, for that is repugnant to' the Rules of Law. As if a 
man make a Leaſe for Life upon Conditon , that if he do not pay twenty pound, that ano- 
ther ſhall have.the Land, this future limitation is void 3 and in the Cafe at the Bar the donor might p10. Cort, 
have annexed a Condition or Limitation to determine his eſtate 3 but in this Caſe the donor intended 25. 4. 
to continue the eſtate tail, and to ceaſe it-as to one, and in his life to transfer it to another. If aft f 87} 
ter the Statute of 1 R. 3. and before the Statute of 27 H. 8. a man had made a feoffment unto the uſe 
of one for life, and after unto the uſe of. another for life, or in tail, and after unto the uſe of anos 
ther in fee, thoſe in the remainder could not make a feoffment or grant by the general words of the 
Act of 1 R. 3. for then there ſhould be a fraction and diviſion of eſtates in Law, which the Law 
will not ſuffer : And further he ſaid, that the Caſe in 5 E. 2. tit. Dower. 143. of a Rent new created 
15 not againſt his Opinion, for there the Condition is, that if the grantce die his heir within age, that 
during that time the terre-tenant ſhould be quit of the Rent, which he ſaid is good and parcel of the 
quality of the Inheritance of this new thing : As in 9 H. 6. 36. a. a man grants Common newly crea- 
ted quandocungue averiz ſua ierint,the ſame is modus donationis, and the grantee (hall not have common 
there, but in that manner: but if a man make a feoffment in fee upon condition, that if the feoffee die 
his hcir within age, that his eſtate ſhall ceaſe during the minority ot the hcir, the ſame is utterly void, 

+ for aneſtate of Land cannot ſo ceaſe for the reaſons aforeſaid : and alſo becaule if an eſtate of Land thould 
fo ceaſe, veſt,and revelt, it ſhould be dangerous to the Precipe of a ſtranger, which inconvenience is not 
in the Caſe ot tac Rent or Common newly created. And Glanvile Jultice faid, that the Cafe of the Rent is 
not to be relembled to Land, foxa Rent newly created iay ccalc, but Land cannot. R 
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But note Reader, and well obſerve the ſaid Book of 5 E. 2. for there during, the minority. of the 
heir, the Writ of Dower was brought againſt the Terre-tenant, and not againit the heir, which proveth 
that the eſtate of the Rent was not divided, for then the Writ of Dower ſhould be brought againſt the 
hcir, although the eltate of the Rent during his minority ceaſe 3 but the Writ of Dower was brought 
againſt the Terrc-tenant, which proveth ( asI conceive ) that for the time the Rent newly creatcd per 

\ modum conceſſions (hall ceaſe : And note, in the ſame Caſe when the heir came of full age, the demandant 
had exccution againſt him. And Juftice Walmeſley (aid, that if a man make a feoftment in fee of land 

20 Ed. 3- to the uſe of A. and his heirs every Munday, =. to the uſe of B. and his heirs every Txeſday, and to 

63, 65+ the uſe of C. and his heirs every Wedneſday, theſe limitations are void, for we do not tind ſuch tractions 

F.N. B. 36. of ſtates in Law. And if Coparceners do agrce to preſcnt by turns, this is a partition as to the poſſe(- 
ſion, but notwithſtanding that they ſhall joyn in a Writ of Right. So a Partition that one (hall 

have the Land from Eaſter to the firſt of Axguſt in ſeveralty, and that the other ſhall have the 

Gme from the firſt of Auguſt until Eaſter in ſeveralty, the ſame is good as to the poſlcſion and 

taking of the profits, but itis no ſeverance of the eſtate of Inheritance, - And he the ſaid, that it ſhould 

ſb] be ſtrange and againſt reaſon, that this cltate in the Caſe at Bar ſhould end in regard of one, and con» 
tinue in regard of another, and that Rowland ſhould be dead when one ſaw him, and be alive when 

18 Eliz. another ſaw him. An A& of Parliament, or the Common Law may make an eſtate void as to one, 

Dicr 251. b. and good as to another, but a man by his. words, and breath of his mouth cannot ſo do. As if land 

be given to Husband and Wife, and to the heirs of their two bodies begotten, and the Husband levieth 
a fine with Proclamation, and hath iſſue, and dieth 3 now this fme by force of the Act of Parliament 
of 32 H.8. c. 36. ſhall bar the iſſue in tail, but ſhall not bind the Witez and ſo in reſpect of one a bar, 
and in reſpe& of the other no bar. So in a gy it one be vouched, now having regard unto the 
demandant, the vouchce is Tenant, and a Releaſe unto him is good, but having regard to a ſiranger 
he is not Tenant, and a Releaſe unto him by a firanger is void: So if one hath lands for ycars as Exe- 
cutor, and ſurrendreth the ſame, now.to one reſpect the texm- is extin, and to another reſpet it is 
in being, - So as an A of Parliament, or an A& of the Law. may do that in divers Caſes to ſeveral re- 
ſpegs; - a man by his words cannot do the ſame, and namely, .an eſtate to ceaſe as to one, and tocon- 
tinue as to another,to make a man half alive, and half dead as he ſaid. If one might limit eſtates in lands 
to ceaſe during the minoritie of his heirs, and other perſons to-have the lands during that time, then all 
Wardſhips may be defeated, and great inconveniences would follow, and therefore he faid this manner 
of ceaſing of cliates, and to carry one and the ſame cliate' or part thereof from one into another without 
determination, and namely from one alive to another alive is impoſſible, and againſt Law and reaſon, 
and inconvenient. And he (aid, that -if a man-before-the Statute of 27 H, 8,” had bargained his land 
for money generally, without theſe words:( his heirs ) the Chancellor would compel him according to 
conſcience and the intent of the partics' in regard of the value, to have executed an eſtate in fee, and 
the fame was ſo long as uſes were things 'aneerly in truſt 'and confidence, but the uſes after the 
Statute are transferred and made in an eftate in the land: And therefore he faid , that if after 
the Statute he bargain and ſell for moncy- the. larid 'to one generally , he hath but an eſtate for 
-like. _ . | | ; 

And Glamill Juſtice ſaid, that betwixt the making of the Statute of 13 E. 1, of Donis condicionali- 
by, and 27 H. 8. ſuch Proviſo annexed to an eſtate in tail, that the ſame ſhould ceaſe as if the Tenant 
in tail were dead, was never ſeen or heard of 3 and therefore he concluded that it cannot be done by the 

| Law. And fo Littleton concludeth fol. 23. in the like caſe, that if any Action might have becn taken or 

[85 ] brought upon the Statute of Merton, cap. 6, de Dominis qui maritaverint illos, &'c. fi parentes conqueruntur, 
&c. it ſhould be intended ſome time to have been put in urez. and therefore he faid no ation ean be 
brought upon that Statute, for as much as it was never ſeen or heard that any Action was brought up- 
on that Statute, And he ſaid, that uſes were not within the letter of the Statute of Donis, &c. which 
ſpeaketh only of lands and- tenements, but are taken within the equity, and therefore ought to follow 
the nature of the land. And before the Statute of 27 H. 8. in the Caſe of a uſe, the Chancellor did 
judge by way of imitation of the Rules of the Common Law, and according to the nature and quali- 
ty of the land, as in Caſe de poſſeſſione fratris, Borough Engliſh, Gavelkind on the part of the mother, 
&c. and fo his judgment was by way of imitation z And the makers of all the Statures concerning uſes, ' 
as I R. 3. cap. 5. 4 H. 7. eh. 17. 9 H. 7. caps. 15. and all other Statutes have made uſes to imitate 
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and reſemble eſtates in poſſcifion, and to be guided and direfted according to the rules and reaſon of 
the Common Law. And he ſaid, that Richill who was a Judge in the time of R. 2. and Thirning who 
was Chict Juſtice of the Common Pleas in the time of F£:4» intended to have made Perpetuities, and 
upon forfeiture of the eſtate tail of one of their ſons to. have given the remainder and entry unto ano- 
ther, but the remainders were utterly void, and againſt the Law. ' And for theſe cauſes it was reſolved 
by the whole Court ( aulb contradicente )) that Judgment ſhould be given again the Plaintiff, -and ſo 
it was as appearcth by the Record. 8." "Re 
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Shelley's Caſe. 26 


Term. Trin. 22 Eliz, 
Shelley's Cale. 


Teholas TWoulfe brought an Ejedione firme of certain land in B. in the County of Eſſex, againſt Ken- [_ 93 157) 
: ry Shelley Eſquire Defendant, and declared upon a Leaſe by Richard Shelley Eſquire, to which the 
Defendant pleaded, Not guilty. And a ſpecial verdict was found to the effect following, viz. That 
Faward Shelley and Foanne his Wife were ſciſed of the Mannor of Barhamuile, whereof the land 
whercin the Eje&ment was and is parcel, in ſpecial tail, that is to fay, to them and to the heirs of 
their two bodies lawfully begotten 3 the remainder unto the ſaid Edward and his heirs 3 and further 
found that the aid Edward and Joanne had iflue Henry their eldeſt ſon, and Richard their youngeſt ſon, 
and aftcrwards the ſaid Foanne died, and the faid Henry, having iſſue Mary yet living, died in the life of 
the ſaid Edward, his Wife then young with child with the now Defendant. And afterwards the ſaid 
Edward Shelley by Indenture bearing date the 25 of Septemb. in the firſt and ſecond year of the late Kin 
Philip and Queen Mary, and firſt delivered the tixth day of Ofober then following, did covenant wit 
Cowper and Martin to ſuffer a Recovery of the ſaid Mannor amongſt other things 3 and that the ſaid Re- 
covery ſhould be unto the uſe of the ſaid Edward Shelley tor the terme of his life without impcach- 
ment of Waſte; and after his deceaſe unto the uſe of Mr. Carill and others for 24 years, and after the 
(aid 24 years ended then to the uſe of the heirs males of the body of the ſaid Edward Shelley lawtully 
begotten, and of the heirs males of the body of ſuch heirs males Jawtfully en. And for default 
of ſuch iſſue, to the uſe of the heirs males of the body of 7ohn Shelley of Michelgrove, &c.” And found 
alſo, that the ſaid Edward Shelley the ninth day of Ocfober, being the firſt day of the Term, between [ 94] 
the hours of five and fix in the morning died, and after the Recovery paſſed the ſame day with a 
voucher over, and immediately after judgment given, an Habere facias ſcifſinam was awarded, the Wife 
of the ſaid Henry Shelley bcing at this time great with child with the Defendant. And afterwards, that 
is toſay, the ninth day of Odober next following the Recovery was executed 3 and after the fourth day 
of December then next following the Wife of the ſaid Henry Shelley was delivered of the faid Henr -y now 
Defendant. And further- found that the ſaid Mannor was in Leaſe for years at the*time of the (ajd Judg- 
ment and Recovery, by force of a Leaſe made long before the Original Writ purchaſed, upon which 
the faid Recovery was had :* And that the faid Richard Shelley, ſecond ſon of the ſaid Edward Shelley, 
and Uncle to the Defendant, entred, and made a Leaſe to the faid Nicholas F/0utfe now Plaintiff in the 
Ejectione firms 3 and that the faid Henry Shelley the Defendant entred upon the faid Nicholas Woulfe and 
did cjet him. And upon the whole matter aforeſaid the Jurors pray the advice and judgment of the 
Court, if the entry of 'the {aid Henry the Defendant were lawful or not 3 And if by the judgment of the 
Court, the-entry of the ſaid Henry were thought unlawful, then the ary found that the Defendant was 
guilty, and aſſeſſed damages : And if the entry of the Defendant ſhall be thought by the Court to be 
lawful, then they found forthe Defendant that he was not guilty, &c. ne FOB 


This Caſe was divided into four principal Qneſtions : whereof the firſt was, | 
I, If Tenant in tail ſuffer. acommon- Recovery with a voucher over, and die before exetution, if 
execution may be ſued againſt the ifſuc in tail. "a,b | £24 | 
2, If Tenant in tail. make a Leaſe for years, - and after ſuffer a common Recovery, if the reverſion be 
preſently by judgment of Law in the Recoveree betoxe executionſued 
3+ If Tenant 1n tail having flue two Sons, and the eldeſt dieth in the life time of his Father,his Wife 
young with Child, and then Tenant in tail ſaffercth a common Recovery unto the uſe of himſelf for 
term of his life, and after his death-to the-uſe of A. and C. for 24 years, and after to the nſe of the 
heirs of his body lawfully begotten,and of the heirs males of the body of ſuch heirs malcs lawfully begot- 
ten and preſently after judgment an Habere facias ſeiſnam is awarded, and'before the execution, that is 
to lay, between five and fix in the morning of the ſame day, in which the rccovery was ſuffered, Tenant 
in tail. dieth, and after his death and before the birth of the Son of the. eldeſt Son, the recovery is exe- FN 
cuted, by force whertof Richard the Undle entreth, and after the Son of the eldeſt Son is born, if his en- 
try upon the Uncle be lawful or not. | TY. 20k 
4. If the Uncle in this Caſe may take as a purchaſor, for as much as the eldeft 'Son had a Daughter 
which was'heir general and right heir of Edward at the time of the execution of the Recovery. And this 
Caſe was argued by Anderſon the Queens Serjant, Gawdy and Fenner Serjants, for the Plaintiff, and by 
Popham-Sollicitor general, Cowper and Coke for the DNetendants, ef : 
- And as tothe firſt Point, thePlaintiffs Counſel argued, that judgment might be ſied againſt the iſſue 1 Point? 
im tail, and their principal reaſon was, becauſe the judgment given againſt the Tenant in tail, and the 
judgment for the Tenant in tail to have in value againſt the vouchee doth bind the right of the eſtate 
tail, and the iſſue in tail ſhall not avoid the ſame by the Statute of Dons condicionalibus, becauſe that the 
Law adjudgeth that in reſpe& of the intended recompence the ifſue in tail was not prejudiced : As if 
Tenant in tail grant a Rent for relcaſe of a right unto the land, the ſame ſhall bind the ifſue in tail, and 
{o not reſtrained by the ſaid AR, as it. is agreed in 44 E. 3. 21. Oftgvian Lumbard's Caſe, And it the 
xecovery hall not be a bar to the iſſue, upon which execution is in the life of Tenant in tail, it ſhall be 
miſchievous and a great impeachment unto common aſſurances. And further it was ſaid, that the right 
of the eſtate tail was bound by the Judgment and not by the Exccution) for it the right of the eſtate 
tail were not bound by the Judgment, it could not be barred by the Execution after luc, . 
E. AS 
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As to the ſecond Point, they conceived,that it was not any Queſtion, but that the Recoverors ſhall not 
have the reverſion preſently by the Judgment, notwithſtanding that the lands were in leaſe tor years ; for 
they ſaid that the Judgment was,that the demandant ſhould recover ſeifin of the land which was but exc- 
cutory, and could not be executed until execution, entry, or claim. As if a Conumon or a Reverlion, or 
any other thing which lieth _ begranted upon Condition, if the Condition be broken, the-thing 
grantcd is not in the grantor before claim, for it was ſaid, that when a man may enter, or claim, the Law 
will not adjudge him in poſſeſſion until entry or claim. 

To the third Point, which was the great doubt of the Caſe they argued, that Richard the Uncle was 
in by purchace, and by conſequent the entry of the Detendant upon him was not lawful 3 and this in ct- 
f& was their principal reaſon : 
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[ 95 7 wo 5-000 viz, That which originally veſts in the heir, and was not in the anceſtor, velts in the heir 
y purchace, 
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But this uſe originally veſts in Richard Shelley, and never was in Edward Shelley ; 

And therefore the uſe veſts in Richard Shelley by purchace. 

And they aid, that it was manifeſt that the uſe never veſted in Edward Shelley. For before the Reco- 
very executed no uſe could be raiſed, for the uſe ought to be raiſed out of the eſtate of the Recoverors, but 
the recovery was not executed in the life of Edward Shelley, and therefore no uſe could rife during his 
life. And Serjant Anderſon ſaid, that it was impoſhble that Kichard Shelley ſhould be in by deſcent, becauſe 
that no right, title, a&tion, uſe, or other thing touching the uſes limited by the faid Indentures did deſcend 
to Richard, but only a thing intended to him, which intention in his life received no perfection : and 
therefore this Caſe was not like any Caſe where a right, title, ation, uſe, or other thing deſcendeth from 
the anceſtor to the heir, but is like to the Caſe in 5 E. 4. 6, where the Wife conſents to a raviſhor, ha- 
ving iſſue a daughter, the dangers entreth by the Statute of 6 R. 2, after a ſon is born, he ſhall never 
develt the ſame, for that it veſted inthe daughter by purchace 3 ſo is the Caſe agreed in 9 H. 7. 25. If a 
Leaſe be made to one for life, the remainder to the right heirs of F. S. if F.S. dic having a daughter, 
his Wife with child with a ſon, the _— claims the ſame by purchace, and therefore the {on born after 
ſhall never deveſt the fame ; but they relied principally upon the Caſe in 9 H. 7. 25. that if the Condi- 
tion deſcend to the daughter, and ſhe entreth for the Condition broken, the ſon after born ſhall never en- 
ter upon her, and yet there ſhe is in by delcent, and the title of her entry, that is to ſay, the Condition ſhe 
hath as heir: and yet becauſe ſhe was the firſt in whom it veſted, the ſon born after ſhall not deveſt the 
ſame, which is a ſtronger Caſe then owr Caſe at the Bar. | 

And further it was ſaid by the Plaintiffs Counſil, that although the recovery had been executed in the 
life of Edward Shelley, yet ought the heir male to take by purchace, for they ſaid, that the manner of the 

« limitation of the uſes is tobe obſerved in this Caſe, this which is firſt to Edward Shelley for the term of 
{ b ] his life, and after his death to the uſe of others for 24 years, and after the 24 years ended then to the uſe 
of the heirs males of the body. of the ſaid Edw. Shelley lawfully begotten, and of the heirs males of the 
body of the (aid heirs males lawfully beggtten-3 in; which Caſe they faid, : that if the heirs males of the 
body of Edw. Shelley ſhould be words of limitation, then the ſubſequent words, viz. and of the heirs 
males of the body of the (aid heirs males lawfully begotten ſhould be void : for words of limitation 
cannot be added and limited to words of limitation, but to words of purchaſe. And they faid, that for- 
aſmuch as thoſe words, heirs males of the body. of Edward Shelley might be words of purchace, that in 
this Caſe the Law ſhall conſtrue and take them as words of purchace, for otherwiſe the ſaid ſubſequent 
words, ( and'of the heirs males of their bodies ) ſhould be void. And ſuch:conſtruction is always to be 
made that all the words ( if it may be).in congruity of reaſon and conforrity'of Law may take effect ac- 
cording to the intent of the partics without rejecting of any, or by-any conſtruction to make them void. 
And therefore Anderſon put thisCale, If -a man make afeoffment in fee, to the uſe of himſelf for life, and 
after his deceaſe to the uſe of his heirs, in this Caſc, the fee ſimple is executed 3. but in the ſame Caſe, if 
the limitation be tothe uſe of himſelf for life, and after his:deceaſe to the uſe of his heirs, and of their heirs 
females of their bodies, in this Caſe theſe words ( his heirs) axe words ok ray and not of -limitati- 
on, for then the ſubſequent words ( and of their heirs females of their bodies ) ſhould be void, So they 
concluded this point, firſt-that no uſe could riſe until execution ſued, no execution: was ſued in' the life 
of Edward Shelley, and then the ſame firſt; veſted in Richard as. a purchace befor#the ſon-of the eldeſt 
ſon was born : And for the latter reaſon, admitting that the recovery had been. executed, notwithſtand- 
ing the heirs males of the body of Edward Shell (hat take: by purchace, and ſo guacunque via data, they 
concluded, that the uſe firſt ſettles in Edward Shelly as ameer purchaſor. And as .to the latter point 
which in effect ( admitting as hath been ſaid that the words were words of purchace ) was, that alcaſe 
for life is madeto A. the remainder: unto the heirs males of the body of Edward Shelley, if in this Caſe 
Richard may take this eſtate tail by purchace as heir male, notwithſtanding that his elder brother had'iiflue 
a daughter which is yet living, nd rar was heir general 3 they ſaid that. it was no difference as to that 
where an eſtate is limited by gift executed, and when by way of. remainder,nor when the heir male of 
[ 96 ] the body claimeth by deſcent, nor when by-purchaſe, for it an eſtate had been made to Edward Shelley, 
and to the heirs males of. his body, in that Caſe Richard Shelley without doubt ſhould have the land by 
ren, and that by the meaning of the Statute of Donis Condicionalibus to fulfil the will and intent of 
tc AONOY, ; | 

And ſo it is if I give lands to a manand to his heirs females, and the: donee hath iſſue male and fe- 
male, although the temale be not heir genexal, yet ſhe is a ſpecial heir to claim per formam doni. And the 
ſame was in etfe&t the ſubſtance of the three arguments publiſhed and delivered at large on the Plaintiffs 
part before the Jultices of the King's Bench in Hi/l, and Eaſter Terms, in the 23 year of the a 
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of Queen Elizabeth : And on the Defendants part it was argued contrary. As to the hirtt point it was ar- 
gucd, that Execution could not be ſucd againtt the iſſue i tailz and therefore it hath been agrecd, that 
che Judgment only againſt the Tenant in tail did not bind, but the Judgment to have in recompence, 
ſequitur a conceſſis, that the iſſue in tail cannot be barred : And for proof that in this Caſe the iſſue in 
tail could not have any recompence : Firlt it was faid, that 1t Execution could not be ſued againſt the 
iflue in tail, then the iſſue could not take any beneht of the recompence. For it" is agreed ih 17 E. ;. 
Recovery in valuc, Fitz. 33. 1 E. 3.12. That he who voucheth ſhall never have execution againſt the 
vouchce beforc cxecution ſucd againſt ham 3 fo that the Judgment to recover over in value is not mate- 
rial ( as this Caſc is ) it not that execution may be ſucd againſt the iſſue which cannor be in this Caſe. 
For he who is in of an cllate in poſſeſſion by title paramount a Recovery ſhall not be bounden by the 
ſme Recovery but the iſſue in tail in our Caſe is in of an eſtate in poſſeiſion which he had by title pa- 
ramount the Recovery, and therefore the iſſue in tail ſhall not be bound by the Recovery. And in proof 
of the firſt propoſition, it hath been adjudged in 25 H. 8. reported by Serjant Bendloes, which Cale be- 

an 26 H. 8. in the Book at large, where the Caſe was, that an Executor having Judgment to recover a 
debt duc to the Teliator,and dying inteſtate betore Execution, and the Ordinary committing the admini- 
ration of the firlt Teftator to one, that the adminiſtrator ſhould not ſue execution upon that Recovery, 
becauſe he deriveth his intereſt, and repreſents the perſon of the Teſtator, and ſo before the Recovery. So 
if there be two Jcyntenants, and one maketh a leaſe for years rendring rent, the leffor dieth, the other 
ſhall not have the rent, becauſe that he claimeth by the frft teoffor which is paramount the Leaſe and the 
Reſervation : Soif Tenant for life make a leaſe for years reſerving Rent, and after ſurrender to-him in 
the Reverlion, not being in by force of his ancient Reyerſion, he cannot have the rent newly reſerved: 
And in proof that the ifſuc in tail was in by a title paramount the Recovery, he ſaid, That” the ifſue in 
tail ſhall avoid all Leaſes, Charges, and other incumbrances made- by his anceſtors, becauſe that he 
claimeth per formam doni. And it Tenant in fee ſimple make a Leaſe for life, and ſiffet a Recovery, he 
and his heirs-are for ever concluded, but he ſaid, That if Tenant in tail be of a Reverſion expeant upon 
an eſtate for life, and ſuffer a Recovery, and hath Judgment to recover over in value, yet his iſſue ſhall 
avoid the Recovery, for he ſhall not be cltopped, becauſe he claimeth per {ram doni : But f execution 
had been ſucd in the life of Tenant in tail, then -foraſmuch as the eſtate tail doth not deſcend to the iſſue 3 
and foraſmuch as that then he may ſue execution over, it is good reaſon to bar the eſtate tail 3 but if the 
iſſue in tail be in by lawful deſcent in poſſcihon of the eltate tail before the Recovery executed, then 
the Law ſecmeth to be otherwiſe. Octavian Lumbard's Calc in'44 E. 3. which had been cited on the con- 
trary {ide, was nothing againſt this opinion, tor there the iflue in tail took benefit of the releaſe made to 
his anceſtor, but in our Caſe, the iſſue in tail being in of an eſtate.in tail paramount the Recovery, can- 
not take benefit of the recompence over in value.;, And 'wherefoxe ſhould not the ifſue in tail in this 
Caſe be at liberty, to chooſe it he would take.the eſtate tail, or otherwiſe to admit of execution. to be 
ſued againſt him, and to ſue execution over in value, as well as-in 14 H. 6.2. in the Caſe of Exchange, 
in which Caſe although aſſets of greater value deſcend to him then the land in tail, yet he may chooſe to 
have the one or the other at his election.” © hs 03.1. 

And if Tenant in tail be difſeiſed, and levieth a fine to the diſſeifor without warranty and dieth, if 
the iſſue in tail enter and be ſeiſed by force-of the tail before all the Do be made although 
the proclamations be afterwards made, yet the ſame ſhall not bar the iſſue : $5 if Tenant in tail levieth a 
fine and diffeiſcth,the conuſee, and dieth before all the proclamations be made, and after the ptoclamati- 
ons in the time of the iſſue in tail paſs, yet the iſſue is not bound thereby, by:the'Statute of 32 H.8. and 
yet the words of the Act are, That all fines after proclamations, 6c. ſhall bar, ' 8c. But it hath always 
been holden, if the iſſue in tail be remitted and-ſeiſed/by force of the tail before the bar be:compleart, that 
is to fay, before the proclamations be. paſſed, .the-iflue is-not bound 3 & in this Caſe, the ifſue in tail is 
ieiſed by force of the tail, and in per forman doni before the bariis compleat, -and therefore the execrition 
cannot be ſued againſt him, nor- any. bar can after. the death of his Father be made' unto the eſtate tail 
which is deſcended to him in poſſeſſion. And it is agreed in 7-E. 3. 335. that if a diſſeiſor at the Com- 
mon Law before the Statute of Non clajme had levieda fine or-fuffered -Judgment'in a Writ of Right, un- 
til execution ſued they were not bars, for the.-year.ſhall be accounted after the'tranſmutation of the poſ- 
{cſſion by execution of the fine or Recovery and ſo it is faid:in Sowel's Caſe, Plow. Com. 357. e. and 
the Books in 28 Afſ. 32 7 H. 4.17. Plow..Com. 55. 12 E. 4. 20. were cited, that execution upon a 
feined recovery againſt the Father, cannot be ſued againſt the ifſue in tail. oY 07k 

To the ſecond Point they.argued, That" foraſmuch as the--land was in leaſe for yeats, that the Re- 
covery'was executed by judgment. of Law preſently after the judgment. Anda difference was takeri 
when lands were in the poſleiſion of the Tenant at the time of the judgment, and when the lands were 
in kaſe for years. And the reaſon of their difference was, becauſethe Recoverors in the one Caſe might 
ſue execution, and in the other, Caſe may not 3 and becauſe that the Recoverors-cannot ſue execution, tor 
this cauſe the Law ſhall adjudge him in execution preſently 3 the reaſon thereof s, that otherwiſe the leſ- 
ſce during the term might commit Waſte, and ſhould be diſpuniſhable by-the recoveror, but if the re- 
coveror may enter or ſue execution, then he ſhall. prevent the ſame. And therefore if a tine ſzer cogniſance 
de droit tantnm. be levied of land in poſſeſſion, the cogniſee hath nothing before cntry, as it is agreed 
48 E.3.15. 10 H.6.16, and Littleton in his Chapter Attornment 131. But if a fine ſir 'cogniſance de 
droit tantum be levied of a reverſion. upon an. eltate for life or years, or of a Seignoty, or any other 

thing which lieth in grant, there the reverſion, or thing which lieth in grant paſſeth preſently, And it 
was (aid, that a common Recovery is in vature of a common- Conveyance, and fo it appeareth, that a 
reverhon or thing which lieth in (grant is more eaſily transferred trom one perſon to another, then an 
crate of freehold in poſſeſſion, A Condition is Exccutory as well as 6 _ but if the feoffor 
cannot enter, the Law will adjudge him in poſſeſſion preſently. And therefore it is holden in 20 H, 7. 1 
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 20E. 4.19. & 22 E. 4, that if the Condition be collateral, and the tcottee make a leaſe back again for 


years to the feoffor, and then the Condition is broken, the Law (hall adjudge the teoffor in of a preſcnt 
fee fimple, becauſe that he cannot enter 3 and yet in that Caſe he may ſay, that foraſmuch as he cannot 
enter, therefore he ought to make a claim, yet the Law in that Caſe requires no claim to be made 
but in the Caſe before it is otherwiſe, where no leaſe for years had been made back again, and the rea- 
ſon may be for the miſchief before mentioned. 

Alſo Littleton's Caſe, fol. $4. was cited, where Littleton is of opinion, that in the Caſe of a Condi- 
tion the ſee ſimple ſhall be reveſted again in the leſſor, becauſe he cannot enter, and the Law ſhall ad- 
judge him in poſſeſſion without entry or claim. And further it was ſaid, that of thoſe things which lie 
in grant, as in the Caſe before remcmbred of the tine, they paſs to the conuſee preſently, | by the fine 
levied : So in the Caſe of a common recovery ( which now is but a common affurance and conveyance ) 
ſuch things which lie in grant arc in therecoveror by the Judgment. And therefore there arc ſome opini- 
ons in the Books in 22 Afſ. 84. 45 E. 3- 26. & 30 E. 3. 33. that if a man hath judgment to recover a 
rent, or commen, or any thing which licth in grant, that there the thing fo recovercd is in the recoveror 
by the judgment, for the Books ſay, that the demandant is in feifin preſently by the judgment. And 
they cited the Caſe in 27 H. 8. 7. a. which is dire& in the point, that the recovery is executcd preſent- 
ly by the judgment 3 the land being in leaſe for years fo they ſaid, firft, that execution could not be 
{ucd againſt the ifſue in tail : ſecondly, if it were needful that Execution was had in the life of Edward 
Shelley, that the ſame was executed by the judgment of Law: And if the judgment were exccuted by 
operation of Law, then the eſtate tail to his heirs males of his body was in Edward Shelley, and by con- 
ſequence the entry of the Defendant was lawful without queſtion. 

But for the argument of the third Point, admitting the Law in both the faid points to be againſt the 
Defendant, that is to ſay, that execution might be ſued againſt the ifſue in tail 3 and that the recovery 
was not executed in the life of Edward Shelley, but after his death, and before the defendant was born : 
yet the Defendants Counſel did argue that the Defendants entry was lawtul. The firſt reaſon in cffte& 
was as followeth : When the Law preſcribeth a means to perfe or ſettle any right, or eſtate, if by the 
act of God this means in circumſtance ( as in our Caſe in time ) come impoſſible, yet no party 
who was to have received Bthefit, if the means had been with all cjircumftances exccuted, ſhall not rc- 
ceive any-prejudice for not executing thereof in ſuch circumſtance which becomes impothible by the a&t 
of God, if all be performed without lacheſs that the parties yr of do; for it ſhould be againlt reaſon, 
that thoſe things which are inevitably by the a&t of God, which no induftry can avoid nor palicy pre- 
vent, ſhall be conſtrued to the prejudice of any in whom there was no lacheſs. And therefore the pre- 
{cript Rule of Law is, that aman ſhall not be Tenant by the Curteſie without actual ſeifin 3; yet of a 
Rent, or of an Advowſon, if the Wife dic before the rent due, or before the avoidance, he ſhall be 
Tenant by the Curtelie, as it is agreed in 7 E. 3. 66. & 3 H.7. 5.6, for it is impoſſible for him by the 
a& of Cod to have actual poſſeſhon.  Alfo if lefſee for the term of another - mans life be diſſeiſed of 
lands, and the diſſeiſor take the profits thereof; now if the diffeifee will recover the mean profits, the 
means which the Law preſcribes for the ſame is, That the Tenant for the other mans life yeenter, and 
then he ſhall recover all che mean profits in an aQtion of Treſpaſs 3 but if the means become impoſſible by 
the at of God by the death of the Ceſtzy gue wie, {© as he cannot enter, then he ſhall have an aRtion of 
Treſpaſs without any reentry, becauſe that the means is become impoffible by the a& of Gad, viz. the 
recntry, as it is holden in 38 H, 6.28. c. Alſo if a leſſee covenanteth to leave a wood in as good plight 
as the wood was at the time of the Leaſe, and afterwards: the trees are overturned by tempeſt, he is 
diſcharged of his Covenant quia impotentia exeuſat legem, 3s it is holden in 40 E. 3. 6. in this Caſe 
when Edward Shelley dicth the morning of the game day that Judgment was given, immediately _—_ 
the Judgment the Recoverors ſue forth an Hubere facias ſeiſmam, fo that no-lacheſs was in any party, but 
it became impoſſible by the a& of God that execution d be ſued in the life of Edward Sbelkey, and, 
therefore execution being had after his deceaſe, thall not prejudice the Son born after, who at that time 
was in #tero matriz. The ſecond reafon was, becayfe that the uſe veſted in Richard Shelley, anger 
not direRly by deſcent as to, have his age, ortake away an entry, 8c. yet in the nature and degree of a 
deſcent by reaſon of the oxiginal a& begun in the life of the anceftor 3 and their reaſon in. ſubſtance was 
to this purpoſe. When the heix taketh. any thing which might have vetted in the anceſtor, the heir 
ſhould be in{by deſcent; but in the Caſe here the uſe might have 'veſted in Edward Shelley, and if the 
ſame had veſted in Edward, then Richard Shelfey had taken it by defcent, and therefore Richerg in this 

Caſe ought to take this uſe in the nature and courſe of'a deſcent. And therefore if a fine had. been 
levied ſer cogniſance- de droit tantzm to Edward Shelley in fee, and after, and. before execution Edward 
had died, and Richard had entred before Henry was born z now although Richard be the firſt who en- 
treth, yet foraſtnuch as this fine was levied to his anceſtor andto his heirs, fo that he claimeth by words 
of limitation , and forafmuch as the firſt avd original at: was done in the life of the Father, and be- 
cauſe it might have velted in the anceſtor, and if the fame had veſted in the anceſtor the ſame had de- 
deſcended, for this cauſe Richard had taken the ſame in the d, of a deſcent, and the entry of the 
defendant had been lawful upon him. And yet in that Caſe Richard had nat been in direly by deſcent, 
cither to. be in waxd, or to. have had age, or to. have taken away the entry of one who bad right 3 but 
otherwile it is when the remainder is limited to the right heirs of F.S. 8c. for there it beginneth. in the 
Son by name of purchace, and could not have veſted in the Brother as the Book in 9 H.7. 24. cited by 
the other ide is agreed. So in the Caſe of Raviſhment 5 E. 4. 6. which was cited on the other ſide, 
from thoſe Caſes and all: the other which have been put on the contrary fide, the eſtate veſted original- 
ly by purchace, and no beginning was in the-life of the anceſtor, nor could have ever veſted in the an- 
ccltor. And 16 E. 3. Age Br. 51. if R. 8, had a Seigniory by deſcent, and afterwards the tenency 
had eſcheated, and after the Son is born, in that Cafe the Son ſhall enter upon him 3 for although 
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the tenancy firlt veſted in him, yet becauſe that the original cauſe, viz. the Seignory, was in the Father, 

therefore the Son ſhall enter upon the Uncle. And Chapman's Caſe in Mr. Plowden's new Reports was Com. 2844 
cited, tor there it appeareth, that a covenant was made with Chapman, &c. and before the leaſe was 

made Chapman died, and then the leaſe was made to his Executors, ſo as the Term did firſt commence 

in the Executors, yet for as much as the covenant made to the Teltator was the cauſe of the making of 

the eſtate to the Exccutors, for that cauſe the Term was Aﬀets in the Executors hands, as well as if it 

had been made to the Teltator himſeclt, So in our Caſe, although that the land firft veſted in Richard, 

yet the ſame vclis by rcaſon of the Recovery had againſt Edward Shelley, and the Indenture made 

by him, and theretore Richard ſhall be in courſe of deſcent as well as the Exccutors in the courſe of 
Executors. 

Further, admit that Edward Shelley had exchanged certain land with another, and the other had en- 

tred in the lands of Edward Shelley, but Edward Shelley had died before entry, the Law is clear that the 

heir of Edward Shelley may enter into the lands taken in exchange if he will. And fo Perkins clearly 

takes it fol. 57+ 4. Then admitting that Richard Shelky had entred into the lands taken in exchange, now 

he is the firſt in whom the lands veſt, but becauſe the ſame might have, veſted in Edward Shelley, and be- 

cauſe he came to the ſame by words of limitation, the Son of the eldeſt Son after born ſhall enter upon 

him: And yet no right, title, uſe, nor a&tion deſcends in this Caſe; for at his choice the exchange 

might have been avoided : And fo it is, if a man ſeiſed of the Mannor of S. covenant with another [59] 
that when F. S. ſhall enfeoffe him with the Mannor of D. then he will ſtand ſeiſed of the Mannor of 

$. to the uſe of the Covenantee and his heirs 3 the Covenantee dieth his heir within age, F. S. enfeof- 
feth the Covenantor, in this caſe it was holden in Wood's Caſe 3 Eliz. inthe Court of Warts, that the 

heir ſhall be adjudged in courſe and nature of a deſcent, and yet there was not right, title, uſe, nor 

a&tion which deſcended, but only a poſſibility of an uſe which could not be releaſed or diſchat | 
yet the ſame might, if the Condition had been performed, have veſted in the anceſtor, and then the heir 
had claimed by deſcent. And therefore in that Caſe the heir was not in by purchaſe, but in courſe of 
deſcent, And admit that in all the Caſes which have been put, as in the Cale of Raviſhment, and ih 

the Caſe of Remainder, 8c. he who firſt may enter dieth before. entry, and the younger Son entreth, 
and afterwards the Son of the eldeſt Son is born, now it is clear, that the Son of the eldeſt Son ſhall 
deveſt the land from the Unkle, for the ſame might have veſted in the anceſtor z and to the Cafe which 
hath been urged by the Plaintiffs Counſel in 9 H. 7.25. of the Condition: The Sollicitor and Coke 
faid, that it might be allowed for Law if the true ſence thereof be appretiended. And therefore if the 
Condition be, that the feoffor or his heirs pay the ſum. of 2o /, or to do any a& before a day certain 
that they ſhall reenter, in that Caſe if the Father dieth before the day of paiment, and the Daughter 
to ſave the Inheritance pay the money or ſatisfie the Condition, in thoſe Caſes peradventure the Son 
ſhall not deveſt the ſame, for if the Daughter had not performed the Condition the land had been 
utterly loſt, And therefore, in that Cafe a good argument may be thade, that the Daughter may de- 
tain the land, for qui ſentit onus, ſentire debet &* commodum. But if the Condition was to be performed 
on the part of the feoffee, or broken in the life of the feoffor, then they faid that the Law was clearly 
otherwiſe, for the heir entring for the Condition broken ſhall be itt ward, and have his age, and that is 
no ſuch ſpecial reaſon as in the Caſe before. 
It was alfo demanded, out of what fountain this ſhonld rife, and who was the Mother who concei- 

ved this uſe ? And the Indenture anfwereth, That the Recovery. For the Indentutes ſaid; that the Re- 

covery ſhall be to the uſes, 8&&c. Then it was ſaid, If the Recovery be the Mother which conceiveth 

this uſe; and the fountain out of which the vfe riſeth, for as mnch as this Recovery was had in the 

life of Edward Shelky, althongh that the ufe flept, and was as entbrio in wtero matris untit execution F +1 
fned: yet the execution being once had, the execution ſhall refpe& the recovery and ſhall raiſe the uſe, 

which ſlept before, which uſe being once awaked, or raiſed, taketh his life and effence from the Reco- 

very which was had in the life of Edward Shelley. And thereupon ſome of the Defetrdants Counſel did 

reaſon in this manner, The execution of a thing which is executory reſpe&eth always the original a&t 

or caufe executory, and when the execution is done, it hathifrelation to the thing executory, and all 

maketh bnt one Act or Record, although it be performed atfeveral times : And therefore if A. by deed 
indented covenanteth with B. that B. ſhall recover againſt him the Mannor of D. within a year next 
following 3 and that the recovery and execution thereupon to be had within the faid year, fhall be had 
unto the ufe of the Recoveror hy tail, &c. and after the recovery is had within the year, and the exe- 
cution is fued after the year, in this Caſe it is ctear, that although that the Covenant is not purſued in 
time according to the preciſe form: thereof, yet the uſe ſhall be guided by the ſaid Indentures 3 So in 
the ſame Caſe, if the ſame Recovery betwixt the ſame parties of the ſame land were ſuffered after 
the year, yet if no intervenient agreement 'were between the parties, the Recovery ſhall be inttnded to 
the uſes of the ſaid Indentures. For variance in time in this Cafe-ſhall not ſubvert the original agree- 
ment and contraCt of the parties. And it is holden in 6 E. 3.44. that if the preſentment of an uſur- 
per to a Church be in time of war, and the Inſtitution and Induction, which are not but as exe- 
cutions of the preſentment -be in time of peace, yet the ſame ſhall be avoided, for the Law reſpect- 
eth the original a&ts, &- cauſa & origo eft materia negotii. If a man who is Non compos mentis give unto 
himſelf a mortal wound, and before he dieth he becometh of ſane memorie, and afterwards dieth of 
the ſame wound in this Caſe, although that he dieth of ſane memorie, yet becauſe the original cauſe 
of his death, viz. the ftroke was when he was Non compos mentis, he ſhall not be Felo de ſe, becauſe 
the death, &c. hath relation to the original a& which was the ſtroke or wound; which ſce 22 E. 3. 
Corone 244. Andfoit is in 33 Af. 7.-Corone 210. If a ſervant who hath an intent to kill his 
Matter, and before execution of his intent leaveth his Matters ſervice , and being out of ſervice, 


execcuteth his purpoſe, and killeth him who was his Maſter, the ſame is Petit Treaſon, for execu- 
tion 
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tion doth reſpe&t the Originil cauſe, which was the, Malice conceived when he was fſcrvant 3 and yet 
it the Law ſhould adjudge and make conſtruction according to the ſcvcral times, then it would be plain, 
it would bc no Petit Trcaſon. So in our Caſe, the exccution of the uſe rclates to the Indentures and 
Recovery. 

It was furthcr asked, when after that the Execution was had, ſo that now thc uſe, which beforc 
ſlept, was raiſed, what thing it 15 which governeth and dircccth this uſe ? and it is to be anſwered, 
The Indenturcs. And what is their dirc&tion ? that the ſaid Edward Shelley fhall have the ſame, and 
after his death the Heirs Males of his Body, ſo as the Indentures do dircCt the uſe to the Heirs Males of 
his body by way of limitation of cliatc, and not by way of purchaſe. And then. upon that, this rca- 
ſon was colle&cd ; the Indenturcs do dirc& and govern the manner and quality of the uſe, but the In- 
dentures do dire& that the Heirs Malcs of the body of Edward Shelley thall take the ſame by limitati- 
on of Eſtate and not by name of purchaſez theretore Richard ought to have it as Heir by limitation of 
eſtate and not by name of purchaſe; for when the execution was had, the Indentures preſently guide 
the uſe to Richard, becauſe he was at the time Heir Male of the body of Edward Shelley, which Richard 
is not Heir after the birth of the ſon of the eldeſt fon. Further it was ſaid, admitting all the matter 
before ſaid will not ſerve for the Detendant (which the Defendants Counſel held ſfirongly it would ) yet 
it is to be conſidered, that in this Caſe, that the eſtate velts in Richard by way of limitation of ule, and 
not by any conveyance by the Common Law in poſſeſſion : And therefore admit our Caſe had becn be- 
fore the making of the Statute of 27 H. 8. and that the recoverors had ſued execution after the death 
of Edward, and before the ſon of the eldeſt fon was 'born, 'and then the ſon of the eldeſt ſon had 
been born3 In this Caſe it was asked , Which of them ſhould have the Subpena ? And the 
Defendants Counſel conceived that the ſon of the eldett ſon, although that the uſe did firſt atrache in 
the Uncle, ſhall have the Subpena. For if the intent of Edward Shelley may appear to the Court, that the 
on of the eldck ſon ſhall have this uſe, then that is the uſe by which the rule is to be guided and direct- 
cd. For at the Common Law the intention of the parties was the direction of the uſes, tor they were only 
determinable, and to be adjudged by the Chancellor who is Judge of Equity, and that in Chancery, 
which is a Court of Conſcience : And as Bradon ſaid 18 Nihil tam conveniens eft naturali equitati quam 
woluntatem domini volentis rem ſuam in alium trasferre ratam haberi, And therefore in proof, that uſes 
are directed by the intention and meaning of the parties, divers Caſes were cited, 31 H. 6.. Subpena 


23. Statham Conſcience 1. A man being Ceſtuy que uſe, and having one ſole daughter declared his intent þ. 


and meaning, that after his deccaſe his daughter ſhould have his Land. Ard therefore queſtion was 
made in the Chancery, whether he might revoke this limitation of the uſe made to his daughter; and 
in arguing of this Caſe, Forteſexe held opinion, That if Ceſtzy que we hath ifſue a daughter, and being 
fick declarcth his intent to his Feoffee, that his daughter ſhall have his Land after his deſceaſe and at- 
ter he recovercth his health, and hath iſſue a ſon, he ſaid-it is good Conſcience that the Son ſhall. have 
the Subpena, for he is his Heir. Note the reaſon of Forteſexe, becauſe he is his Heir. And there For- 
zeſcue ſaid, that Conſcientia, dicitur a con, & ſcio, quaſi ſimul ſcire cum Deo, that is to ſay, the will of God 
as near as reaſon will. Alſo in divers Caſes of our Books we find, that the. intention of the parties is 
the direCtion of uſes, by a conſcionable and favourable conſtruction, And therefore it is holden in 
7 H. 6.4. if a man beſciſed of Land on the part 'of his Mother, and -maketh a feoffment -in fee re- 
ſerving rent to him and Heirs, in this Cafe by the rule of the Common Law as Littleton ſaid, the Rent 
ſhall go to the Heir on the part of the Father 3 but if a man'be ſciſed of Lands on the part of the Mo- 
ther, and maketh a feoffment in fee to the uſe of him and his. Heirs, the book is. directly agreed in 
5 E. 4.7. that this uſe ſhall not go to the Heir at the Common Law, but for as much as the Land and 
Living moveth from the part of the Mother, therefore in equity the uſe which is nothing but a Truſt 
and Contidence ſhould go alſo to the Heirs on the part of the;Mother. As Littleton ſaith, that a man by 
a feoffment or grant ſhall not havea fee ſimple without theſe. words ( Heirs. ) And yet the Law is plain 
that if a man before the Statute of 27 H. 8. had bargained and ſold his Land for Money without theſe 
wors ( Heirs ) the bargainee hath a fee ſimple. And:the reaſon is, becauſe by 'the Common Law no- 
thing paſſeth from the bargainor but a ule, which is guided by the intent of the parties, which was to 
convey the Land wholly to the bargainee,” and for as much as the Law intends that the bargainee doth 
pay the very value of the Land, therefore in equity and according to the meaning of the parties the bar- 
gaince had the fce ſimple without theſe words ( Heirs ) as'itis holden in 27 H.8.5. 4 E.6. Br. eſtates 78. 
6 E. 6. andin the time of H, $8. Br. Conſcience 25. {o in, our- Caſe, although that the uſc firſt veſt in 
the Uncle, admitting the Caſe to be before the Statute of 27 H.' 8. yet ſeeing that the intent of Edward 
Shelley was to advance the ſon of his eldeſt ſon, and- becauſe- in equity, the general heir is not to be 
favoured, therefore the ſon after born ſhall have the Subpoena, | | 
Moreover the rule in Law is, that if an eſtate be limited to-two, whereof the one is capable, and the 
other not capable, he who is capable ſhall take the whole as the Caſes/are agreed in_51 E. 3. 29. 18 E. 
3+ 59. If a man give Lands to one & primogenito filio, if he hath no ſon-the Father taketh the whole 3 
And fo it is 1 Af. 11. & temps. E. 1. taile 24. it a. man give Lands to a.man, and to ſuch a woman 
as ſhall be his wife, the man taketh the whole 3 but if a man make-a feoffment in fee, to the uſe of 
himſ{clt and his wife that ſhall be, and afterwards he taketh a wife, his wite ſhall cake joyntly with him, 
as it was holden in the Lord Pawlet's Caſe 17 Eliz. Dier. 340. notwithſtanding all at the firſt veſts in 
the Husband. Alſo the rule of Law is, that a remainder cannot ſtand without a particular cſtate, and 
vet the Book is agreed in 37 H. 6. 46. that if a man make a feoftment in fee unto the uſe of one for 
lite, arid attcr unto the uſe of another in fee, although that the particular Tenant rctuſeth, yet the re- 
mainder is good. And ſoit js ſaid in the Book in the Caſe of a deviſe. As if a man deviſeth Lands 
for life, the remainder in fee, and the Tenant for life refuſeth, yet the remainder is good : and ſo note 


that the limitation in uſcs and eliates given by deyiſes are vouched together. So the Judges there took 
the 
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the conliruction of deviſes, and of eſtates conveyed in uſe to be all one, 242; according, to the mcaning of 
the partics: And admitting the Caſe here,that Land had bcen of the Caltome of Gavelkind.and upon that it 
was asked,If Eg. Shelley had had ſundry other ſons,thould the eldelt Son only have the whele uſe? ſurely he 
only thould not have it, but all equally.and yet if hc had taken the ſame by purchace, then ought the eldett ſon 
only have it. Now the intent of E4..Shcl. is to be proved by divers apparent circumſtances within the Record; 
I. it E4. Shelley had intendcd to have given it to the Uncle, he never would have given it by ſo general a 
name as' Heir Male )for if the recovery had been executed in the lite of Ed. Shelley as was fully intended, then 
it had been in manner agreed. that Rzch. Shelleycould not have had the land,for the heirs males are words of 
limitation 3 or if chc ſon of the cldelt fon had been born in the lite of Ed.Shelley,which was inipoſſible for Ed. 
Shel. to have known the contrary,tor the Det.was born within 1 Month after his death,then out of all queſti- 
on the uncle could never have had the ſame, and therefore except you will ground upon two abſurdities, the 
one,that Ed.Shelley knew that he ſhould die bctore the Recovery cxecuteg, the other, that he knew he ſhould 
die before the: birth of the ſon of the eldett fon, which none could know but God, it ought to be granted, 
that the intent of Ed. Shell:y was to advance his cldclt fon, and by no means to dis-inherit him. Allo at the | 
time of his death Rich. Shelley was 18 years old : And therefore if he intended to advance Rich, he would [5] 
not have given his lands to his friends M.Carill and others for twenty four years but without doubt he in- 
tended that the ſon of his eldeſt ſon ſhould have the ſame, and the ſame moved him to deviſe ſuch a term 
which might be ended when the Det.ſhould be of tit age to receive and govern his living. The rcaſon where- 
tore the ſaid Ed. Shelley ſutfered the ſaid Recovery was (as it ſeemeth) becauſe Mary daughter of his eldeſt 
{on named in the ſpecial verdict had inherited 3 and it the wite of the cldett fon had been delivered of a 
daughtcr,then had the Land gone out of his name.,and therefore tor the continuance of the Land in his name 
and tamily he ſuffered the ſaid Recovery, and therefore the ſame being by way of limitation of uſe,the ſon of 
the cldeſt ſon ought to have the ſame, and eſpecially in as much as no rule in Law in our Caſe is impugned, 
but it ftands well as hath becn proved before with the rule of the Common Law.And one of the Det. Coun- 
{c] aid, that at the Common Law an uſe being but a truſt and conhdence,and as is faid in 14H.8.reſting only 
in privity betwixt thoſe who had notice thercot 3 and for as much as the conſciences of the teoffees and others 
who were truſted became very large,and they would not perform the contidence repoſed in them, but made 
fcoffments upon divers conliderations unto ſtrangers not — notice of the uſcs, and by divers fraudulent 
devices did deceive and defraud thoſe to whole uſes they were {ciſcd 3 -therefore firſt was theStatute of 1R.3. 
made by which authority was given to Ceſtzy que wſe to enter and make a feoftment 3 But after that Stat. the 
keotfees oftentimes did prevent the feoftment of Ceſtuy que uſe by ſubtiland cunning prafices yet defrauding 
the Ceſtryque uſe, and not diſcharging the truſt repoled in them 3 and therefore to take away all the power 
and means of deceiving by the teoffees,the Stat. of 27 H.8.was made. And therefore it is holden for the bet- 
ter opinion at this day,that for the raiſing of future uſes after the Statute the regre(s of the Feoffeesis not re- 
quiſite, and that they have not power to bar theſe future uſes,for the Statute hath transferred all the eſtate 
out of them.But he ſaid,that in our Caſe it the ſuing of the execution after the death of E. Shelley, and 
before the birth of the Son of the eldeft Son,ſhould make the Uncle to have the Land, then it ſhould reſt in 
the diſpoſition and pleaſure of the Recoverors,whom they would make to inherit,for then ic would follow, 
that if they enter and execute the recovery before the Birth of the Son of the eldeſt Son,then the Uncle ſhould 
have the ſameand if they would. not enter until after the birth of the Son of the eldeſt Son,then without all 
queſtion the Son of the eldeſt Son ſhould have the Land,ſo that by this conftruction, the matter ſhould. lie in 
the Recoverors who were but inſtruments,and not perſons in any manner truſted to ſettle the inheritance in 
whom they pleaſed, which was never any part of the meaning of Ed. Shelley, and which is very, abſurd in 
rcaſon.And it ſhall be miſchievous that the inheritance of any man ſhould be at the appointment and diſcre- 
- tion of two ſtrangers,who were named only as inſtruments, and never in any manner trulted,and it ſhould 
be a greater miſchief than any was at the Common Law. Alſo as this Caſe is,if the Sheriff had executed the [ 102] 
recovery upon the day upon which the Writ of execution was ſued forth, then it had been evident that the 
{on of the eldeſt ſon ſhould have had the Land,for then had execution in Judgment of Law been in the lite 
of Ed. Shelley. But by the conſtruction which hath been made, it alſo ſhould be in the power of the Sheriff 
to ſettle the inheritance in whom he would,for if he had executed the recovery the ſame day,as might have 
been done, or after the birth of the Son of the eldeſt Son, then gon of the eldeſt Son ſhould have had the 
Land 3 but »no abſurdo dato infinita ſequuntur.And therefore forthe avoidance of theſe miſchicfs and abſur- 
dities, the Law will adjudge Ricb. yn the Land. in courſe and nature of a deſcent, and then all the miſchicts 
and abſurdities are avoided, and nf ground or rule in Law is thwarted. 

And note, the Statnte of 27 H. 8. is, that Ceſtuy que ſe ſhall have the poſſeſſion to all intents, con- 
ſiructions, and purpoſes in Law, and of and 'in fuch like cftates as they had or ought to have in the 
uſe 3 and that he (ha)l have the poſſeiſion after ſuch quality, manner, form, and condition, as they 
uſcd before, or had the uſe, truſt, or contidence, in nature and courſe of deſcent, and that the ſon of 
the cldeſt ſon ſhall develt the uſe, and ſhall have the Subpeena 3 and becauſe the Statute doth execute 
the poſlellion after ſuch quality, manner, form, and condition, as the uſe, truſt, or confidence was in 
them, for theſe cauſes the poſſeſſion executed: by the Statute ought to be ſubje to the entry of the ſon 
ot the eldeſt ſon. And therefore if Ceſftuy que uſe had ifſue a daughter.avd dicd bcfore the Statute of 27 H. 
s, his wife being great with child with a ſon, and before. the birth of the ſon the Statute had been made, 
{o that the poſſeſhon had firſk veſted by force of the Statute in the daughter, yet the ſame atter born might 
enter upon her, for the daughter had the poſſciſion in the ſame quality and condition as {he had the uſe, but 
{nc had the uſe by deſcent, and ſubje& to be develted by the birth of the ſon, and therefore he ought to 
have the poſſeſſion by the Statute in the ſame quality and degree, and that is in the fame nature and courſe 
ot deſcent. But in the Caſe of deſcent, the ſon after born ſhall enter upon the daughter, and therefore the 
101 this Caſe ſhall enter upon the daughter and the like conſtruction upon the like Caſe hath been 
made before this time. And therefore Mountagu in Wimbiſhes Caſe in Plowdens Comm. held opinion 


lat it a Woman hath a Joynture made unto her in tail, and hath iflue a daughtcr being great _ 
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child with a ſon, and before the birth of the ſon ſhe doth diſcontinue with warranty 3 now the Statute 
of 11 H. 7. faith, that ſuch perſon to whom the title after the death of ſuch Wite doth appertain ſhall 
enter into the lands, and thall poſſeſs and enjoy the ſame according to their title to the ſame, as if no 
ſach diſcontinuance had been made z and therefore he held clearly, that although the Naughter after ſuch 
diſcontinuance firſt entreth, the ſon born after ſhall enter upon her by the words of the Statute of 11 H. 
7.-for the words are, that ſhe onght to enjoy the ſame according to her title 3 but her title is in tail, and 
and therefore after the birth of the ſon he being next heir in tail, the title of the tail ſha]l be devolvcd 
from her to the ſon. 

So in our Caſe the Statute of 27 H. 8. faith, that Ceſty qe uſe ſhall have the poſſeſſion in the ſame 
quality, manner, form and condition as he had the uſe. And therefore if an uſe were limited before 
the Statute to F. S. and F. G. and to their heirs, and afterwards they entermarry, and after the Statute 
is made, by which the poſſeiſion is executed to them and their heirs during the coverture, yet they ſhall 
not have a divided cſtate, but the like moities as they had in the uſe. So if Ceſtny que wſe be of certain 
lands holden by priority and of other land by poſteriority, and after the Statute is made, by which exccu- 
tion is made of the poſſeſſion of both at the ſame time, yet he ſhall have the poſſctlion of both in the 
fame quality as he had the uſe, and all that by the expreſs words of the Statute. And it is to be noted, 
that the Statute of 27 H. 8. doth not ſpeak only of uſes, but alſo of truſts and confidence, (o that although 
no uſe riſe in the time of the life of Edward Shelley, yet there was a truſt and confidence expreifed in his 
life, And therefore when the uſe is once raiſed, it behoveth to be veſted according to the truſt and conti- 
dence which Edward Shelley intended and declared by the Indentures. 

Laſtly, the defendants Counſel argued, That the uncle could not have the land as a purchaſor, admit- 
ting the remainder had been limited to the right heirs males of the body of Edward Shelley, in as much 
as the eldeſt ſon of Edward Shelley had iſſue Mary his daughter, which is yet alive, as appeareth by the 
Record, and who is heir to Edward Shelley. Tt hath been faid, that although that Mary at the time of the 
death of Edward Shelley was heir general, yet it was ſaid, that the ſaid Richard at that time was heir male 


. of the body of Edward Shelley. And therefore he might as ſpecial heir male of the body of Edward Shel- 


tey take the remainder, although Mary is heir general 3 and therefore it hath been faid that if lands had 
been given to Edward Shelley, and to the heirs males of his body lawfully begotten, that in that Caſe, 
after his death, Richard Shelley as heir male per formam donz ſhall inherit, although the daughter of the 
eldeſt ſon were general heir to Edward Shelley. To that they anſwered, and took a difference when the 
heir male of the body claimeth by deſcent, and when he claimeth by purchace ; for in deſcents the Law 
is as hath been alledged, but otherwiſe it is in Caſes of purchaſe. This difference was proved by the 
Caſe in 37 H. $. Br. done 42. If a man make a gift in tail of lands in Gavedkind to a man and his heirs 
males of his body lawfully _—_ and hath iflue four ſons, in this Caſe ail the ſons ſhall inheric : But 
if a Leaſe for life be made of lands in Gavelkind, the remainder to the right heirs of 7. S. and F.S. 
dieth, having iſſue four ſons, in this Caſe the eldeft ſon only ſhall have the retnainder, for there can be 
but one right heir in the Caſe of purchace. | 
And ſo is Ellerker's opinion expreſly in 9 H. 6. 24. If 'a man make aLcaſe for life, the remainder to 
the right heirs females of the body of f. S. and F. S. hath ifſue a ſon and a daughter and dieth, in this 
Caſe the daughter ſhall not take the remainder, for the is not heir female to take by purchace. And yet it 
is plain, that if a gift in tail had been made to F. S. himſelf, and to the heirs females of his body, and 
F. $. dicth, having ifſue a ſon and adaughter, the daughter ſhould have had the land by deſcent. Alſo 
in 37 H. 8. Br. Done 61. it appearcth, that the Lord Hyſſey trade a feoffment in fee unto the uſe of Anne 
his Wife forlife, and after to the uſe of the heirs of - his body, and after the Lord Hwſſey was attainted 
of Treaſon, and although Brook hath not expreſſed the Judgment, yet it was faid, it was adjudged, that 
the right heirs of his body could not as purchaſor take the remainder, becauſe he was not heir of his 
body to take the Game by parchace, by reaſon of the attainder of his Father. And yet before the Sta- 
tute of 26 H. $. if Tenant in tail had committed high Treaſon the land had deſcended. And in 
Brook's Report aforeſaid it appeareth, that Hare the Maſter of the Rolls took the difference between a gifc 
in poſſdſion to a man and to his heirs females of his body, and a Leaſe for life, the remainder to the 
right heirs females of the body 3 for inthe Cale of a remainder ( as he faid ) ſhe ought to be heir in- 
deed, or elſe ſhe can never claim the fame'by purchace. So it appeareth by theſe authorities that in Caſe 
of purchace the heir male of the body onght to be heir indeed. And for that in our Caſe, the Uncle 
was not heir male, for a man cannot have two heirs to claim by parchace, therefore as purchaſor the Un- 
cle cannot claim it. Burt it hath been faid, that the Statute of Domnis condicionalibus aideth and helpeth 
the heir male of the body to take, for that the will of the donor appeateth, that the heir male of the body 
ſhould have the land. The Statute faith, @wod volniitas donatoris ſecundum formam\in Charta doni ſui mani- 
feſte expreſſa, de cetero obſerverur. In anſwer of which, one of the Defendants Counſel declared the reaſons 
of the other Caſes and authorities which had been cited; and of the difference which was taken before ; 
and thefore he ſaid that the Statute of Dons condicionatbus did- not help this Caſe. Mr. Li#tleton in his 
Chapter of Eftate tail ſaith, That every gift in' tail before the Statute of Dons, &c. before the making of 


| that Statute was a fee ſimiple at the Common Law; and therefore put theCaſe before the Statute of Doris, 


&c. and examine if the ſame had been'a fete ſimple conditional before the {aid Statute, for otherwiſe it 


© cannot bean eſtate tail by the Statute. For he ſaid that the Statute of Donis Condicionalibus was a Nurſe, 


and no Mother of eſtates of Inheritances tail, 'and that it preſerved the eſtates of Tnheritances in tail, but 
did not beget or procreateany eſtates tail, which were not- fee ſimple conditionals-betore. And therefore 
he took the Law to be clear, that if a man give land to a man & ſemini ſue, or pueris ſwis de corpore,' in 
theſe Caſes the donor hathno eftate m tail: but only an'eftate for term of life,” for if ſuch gifts had becn 
made before the Statute, *they had been 'no fee fimples;conditional 3 and therefore by Matter Littleton's 


rule no cſtate tail by the Statute of Donis Condicidnalitgs.” For the Statute creates-no new inheritances, the 
| | ET which 
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which were no inheritances at the Common Law. And therefore the Law was taken in the Caſe of 
Martin Haſtings of Norfolk tor the Mannor of E!ſinge, that where an eſtate was made to one and his an- 
ceſtors, and to the iſſue male of his body, that in that Caſe he had but an eſtate for life. And ſo it was 
holden by Sir Roger Manwood then one of the Juſtices of the Common Pleas clearly in the Argument of 
Clatch's Caſe anno 16 Eliz. and therefore he examined the Caſe here before the aid Statute 3 and he 
cook it without queſtion, that if aLeafſe had been made for life, the remainder to the heirs tmales of the 
body of F. 5. chat in this Caſe, if F. S. hath two ſons, and the eldeſt fon having iſſue a daughter 
dieth in the life of F. 5. and then F. $. dieth, that in this Caſe the younger ſon of F. S. cannot take 
this fee ſimple conditional by the Common Law, for he is not heir male of the body to take this fee fim- 
ple by purchace, for firſt he ought to be heir, and ſecondly he ought to be heir male. And in this Caſeif 
F. $. had been attainted of Treaſon or Felony, the heir male of his: body could never have taken the 
remainder, for he was not heir, which might be the reaſon of the Lord Huſſey's Caſe before cited. And 
it is holden 12 E. 3. Variance 77. that where a man maketh a gift to the husband and wite, and to the [104] 
heirs of the body of the husband, and if the husband and wite die without iſſue of their - two bodies, i 
that then it ſhall remain over 3 in this Caſe although the will of the donor appeareth, that the wife ſhall 
be alſo donee in ſpecial tail, yet for as much as by the order of the Common Law ſhe could not ' have the 
eſtate of fee ſimple conditional, for that cauſe ſhe could not have the eſtate tail by the Statute. But in the 
aid Caſe wherelandsare given to a man and the heirs females of his body, there is an eſtate of inheri- 
tance veſted in the donee, which eſtate of inheritance the Statute of Denis Condicionalibus dires to the 
heir female by deſcent, although there be an iſſue male. x 
And to that which hath been objected, that for as much as the limitation was to the. heirs males of the 
body of Edward Shelley, and of the heirs males of the body of the heirs males lawfully begotten,that the 
heirs males of the body of Edward Shelley ſhould be purchaſors, for otherwiſe the ſubſequent words 
ſhould be void : The Defendants Counſel anſwered to the ſame, That it is a Rule in Law, that when 
the anceſtor by any gift or conveyance taketh an eſtate of freehold, and in the ſame gift or conveyance 
an eſtate is limited either mediately or immediately, to his heirs in fee or in tail, that always in ſuch 
Caſes ( the heirs ) are words of limitation of the eſtate, and not words of purchace. And that ap- 
peareth in 40 E. 3. 9. in the Provoſt of Beverlie's Caſe, in 38 E.3.31. 4. 24 E.3.36. 27 E.3.87. and in 
divers other Books. So in as much as in this Caſe E4. Shelley took an eſtate of freehold, and after an eſtate 
is limited to his heirs males of his body, it behoveth that the heirs males: of his body of neceſſity «ſhall 
take by deſcent and capnot be purchaſors: otherwiſe is it when an eſtate for years js limited to the ance- 
ſor, the remainder to another for lite, the remainder to the right heirs of the leſſee for years, there his 
heirs are purchaſors. Or if .the remainder be limited to the heir in the fingular-namber upon a Leaſe for 
life, there the heir taketh an eſtate for term of life by purchace. And if it ſhould be admitted that in 
regard of the {aid ſubſequent words, the right heirs males ſhould have by purchace to them and the heirs 
| males of his body, then ſhould violence be offered as well to the words as to the meaning of the party, 

T for if the heir male of the body of Edward Shelley ſhould take as purchafor, then ſhould all theother iflue 

F males of the body of Edward Shelley be excluded to take any thing bythe limitation, and it ſhould be 

Ef againſt the expreſs limitation of the party. For the ſaid limitation 1s tothe uſe of the heirs males*of the 

+ body of Edward Shelley, and of the heirs males of their bodies begotten, and for default of ſuch'ifſue; to 

bz divers other perſons in remainder; fo if Richard Shelley being the heir male of the body of Edward Shel- 

a ley at the time of his death ſhould take by purchace, then the heirs males of the body of Richard Shelley 

Þ only ſhould be inheritable, and no other of the ſons of Edward Shelley nor their heirs males, and by con- 

? fequence if Ric. Shelley ſhould die without ifſue male, the land ſhould remain over to ſtrangers, and all 

p the other ſons of Ed. Shelley which he then had or might have, and their iſſues thould be utterly diſ-in- 

bs herited, becauſe the words were in the plural number, heirs males of the body of E4. Shelley, the former 

K conſtruction ſhall be againſt the very letter of the Indentures, for by this means /the plural number 

c ſhould be reduced to the ſingular number, that is to fay, unto one heir male of the body of Edw. Shelley 

£7 only : and for as much as the firſt words, viz. ( heirs malesof +the body of Edw. Shelley include the ſub- 

E ſequent words, vis. the heirs tnales of their/bodies-) for every heir male' begotten of the body of the heir 

kd male of E4. Shelley is in conſtruftion of Law:an/heir'male of the body of - Ed. Shelley himſelf, for this _ 

Fe cauſe the ſubſequent word$are words declaratory, and do not reſtrain the former words.” As inthe Caſe of 

7 Littleton, if a man make a feoffment.in fee, ita quod the feotiee ſhall do ſuch an at; in this Caſe Lirrleton 

= faid it is commonly uſed-in ſuch Caſes to have alſo theſe words ( and if the a&t benot done that it ſhall be 

[op lawful for the the feoffor to reenter)the which he faid was miore then needed, for the firft wordsare ſutfici- 

22 ent in Law and include them, yet he faid they arewell put in, to declare and expreſsthe Law to lay people. 

: And laſtly in this Caſe, if Ric. Shelley ſhall not be in courſe and nature'of a deſcent, then he could not 
take at all, for when an eſtate is made to a man, and after in the fame deed to limit the quality of the 
eftate, another limitation is made, to his heirs, or to the heirs of his body, in all thoſe Caſcs his heirs or 
the heirs of his body ſhall never take as purchaſors 3 but in this Caſe theſe words, heirs males of the'body 
of Edw, Shelley were words of limitation, and therefore the heir male of the body cannot take as parcha- 
ſor. And in proof of the firit propoſition it was fajd, that the ſame is the reaſon of the Book in 40 Af. 
15. and of Mr. Littleton's Caſe 128. That if a man-grant a reverſion or a Seigniory by deed to F. S.and 
his heirs, if the grantee dieth before attorment, the-attorment to the heir is void, for if the attornment [ 195] 
ſhould be good, en {hould the heir be in 2s a purchaſor,. where by the grant and meaning of the parties 
theſe words, his heirs, were words of limitation to limit the eſtate of the grantee: himſelf; and ſo it was 
holden in Nicho/'s Caſe in Plowden's Comment. 433. that if a man leaſe lands to a'man for lite, and if the 
Icffor die without heir of his body, that then the leſſee ſhall have the land to. him and to his heirs 3 in 
this Caſe if leſſee for life dieth, and then the lefſor dieth without heir of his body, the heir of the leſſee 
ſhall not have the land, as it was holden clearly for the cauſe aboye faid, FE 
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And fo the Law is clear, as it is commonly agreed in our Books, if two men exchange lands in fee fim- 
ple, or fee tail, if both the parties die before the exchange be executed of each part, the exchange is void, 
for if the heirs ſhould enter, they ſhould be in as purchaſors by force of the words, which were words of 
limitation of the eftate, and not of purchace. And upon the ſame reafon is Bretts and Rigdens Caſe ad- 
judged in Plowden's Comment. f. 342. a ſtronger Caſe then this Caſe is. For a man deviſed lands to another 
man and to his heirs, and the deviſee died in the life of the deviſor, and then the devifor dicd, and it 
was adjudged, that the heir ſhould not take by the deviſe, for in that Caſe the heirs are not named as 
words of purchace, but only to expreſs and limit the eſtate which the deviſee ſhould have, for without 
theſe words, heirs, the deviſce could not have the fee fimple, and the heirs are named only to convey the 
land in fee ſimple, and not to make any other to be purchaſor then the firſt deviſee. So in our Caſe, the 
heirs males of the body of Eg. Shelley are named only to give Eg. Shelley an eſtate tail, and not to make 
any other purchaſor then Ed. Shelley only, and with out thoſe words he conld not have an eftate tail ; and 
therefore the uncle in our Caſe cannot claim the lands as a meer purchaſor, but if he taketh it in any 
ſort, he ſhall take the fame in nature and courſe of a deſcent, and therefore quacungque via data, the uncle 
cannot have the land and if he take the ſame in nature and courſe of a deſcent ( tor as a purchafor he 
cannot take ) then the eldeſt ſons ſon ſhall enter upon him, and fo quacxngque via data the fon of the eldeſt 
ſon ought to have the land. And therefore in concluſion 3 Firſt, no execution could be ſued agamit the 
iflue in tail, becauſe that no execution was ſued in the life of Ed. Shelley. Secondly, admitting that exe- 
cution might have been ſued againſt the iſſue in tail, and that execution were requiſite to be had in the 
life of Ed. Shelley, in as much as the lands were in leaſe for years, that the Reverfion was preſently veſted 
in the recoverors by the Judgment : Thirdly, admitting that execution might be fued againſt the iffue in 
tail, and that the Recovery was not executed till after the death of Ed. Shelley ; yet firft, for as much as 
by the a& of God it was impoſſible that execution ſhould be ſued in the life of Edw. Shelley: Secondly, 
that the Indentures guide the uſe, and direct it to the heirs males of the body of E4. Shelley by words of 
limitation: Thirdly, that the uſe and eſtate doth not commence originally in the uncle as meer purchaſor, 
but fixft veſteth in the uncle by force of the Indentures made by E4. Sheltey, and the recovery had againſt 
him, and might have veſted in Ed. Shelley, and if it had been veſted in Ed. Shelley, then without doubt Ric. 
Shelley had taken by deſcent ; fourthly, that the eſtateis conveyed by way of limitation of uſe, the which 
is always directed by the intent of the parties ; fifthly, that it ſhould be abſurd and miſchievous to ad- 
judge the whole inheritance tobe in the diſpoſition of the Recoverors, or of the Sheriff who never were 
truſted 3 and laſtly, that Richard the uncle ought cither claim in nature or courſe gf a deſcent ; and then 
no queſtion but that the entry of the Defendant was lawful, or otherwiſe meerly by purchace, the which 
by the rules of Law, and for the reaſons aforeſaid he cannot 3 and therefore they concluded that the entry 
of Henry Shelley the Defendant was lawful, and that judgftnent ought to be given againſt the Plaintiff, that 
he take nothing by his Bill. 

After the ſaid Caſe had been openly and at large argued at three ſeveral days by the Counſel of each fide 
in the King's Bench, the Queen hearing thereof ( ſuch was the rareneſs and difficulty of the Caſe being of 
importance that it was generally known ) of her gracious diſpoſition, to [gs that long, tedious, and 
chargeable ſuit between parties fo near in blood, which ſhould be the undoing of both, being Gentlemen 
of a good and ancient family, dire&ed her gracious Letters to Sir Tho. Bromley Knight, Lord Chancellor of 
England who was of great and proforind Science and Judgment in the Law, requiring him by them to af- 
ſ(emble all the Juſtices of - England before him, and upon confererice between themſelves touching the (aid 
Queſtions, to give their Reſolutions and Judgments thereof 3 and thereupon the Lord Chancellor in 


= Egfter Term in the 35 year of her reign called before him at his houſe called. Tork: howſe, Sir Chriſc Wray 


Knight, Lord chief Juſtice of England, and all his Companions Juſtices of the Queen's Bench, Sir Fames 
Dier Knight, Lord chief Juſtice of the Court of Common Pleas, and all his Companions Juſtices of the 
ſame Court; and Sir Roger Mzjmwoed Knight, Lord chief Baron of the Exchequer, and the Barons of the 
Exchequer, before whom the Queſtions atorcſaid were moved and ſhortly argued by Serjant Fenner on the 
Plaintiffs part, and by one on the Defendants part. At which time the Lord Chancellor was of opinion 
for the Defendant, and openly declared his opinion before all the Juſtices, That upon the third —_ 
the Law was for the Defendant; and for that cauſe the entry of the Defendant was lawful upon the un- 
cle, but the ſaid Queſtions-were not reſolved at that time, for the ſaid Juſtices Jid deſire time to conſider 
of the Queſtions. And $ org days after in the ſame Term, all the ſaid Juſtices and Barons met together 
in Serjants Inn in Fleetftreet, for the Reſolution of the ſaid Caſe, -and there was the Caſe ſhortly argued 
again by them 3 after which arguments the Juſtices at that time did confer amongſt themſelves, and took 
further time to conſider of the {aid Queſtions in the next Vacation until the begnning of Trinity Term 
then next following 3 and accordingly in the beginning of Trinity Term after great ſtudy and conſide- 
ration of the ſaid-Record of the ſpecial Verdict, all the {aid Juſtices and Batons met again in Serjants Inn 
in Fleetftreet, at which time upon conference amongſt themſelves all the Juſtices of England, the Lord chief 
Baron, and the Barons of the Exchequer, except one of the puiſne Juſtices of the Court of Common 
Pleas, agreed that the entry of the Defendant was lawful upon the faid Rithard the uncle 3 and four or 
hve days after their laſt meeting, one of the Defendants Counſal came to the Bar in the Queen's Bench, 
and moved the Juſtices to know their Refolationsmthe ſaid Caſe, for their Reſolution was not before 
known tothe Defendant nor to his Counſel. And Sir Chriſtopher Wray Knight, Lord chief Juſtice anſwer- 
ed, that they were reſolved, and demanded of the Plaintiffs Counſel being then at the Bar, if they could 
fay any more on the Plaintiffs part, who anſwered, That they had ſaid as:much as they could ; And alſo 
demanded of the. Defendant's Connſel if they had any new matter tofay for the Defendant, who ſaid, 
No. And then the faid chief Juſtice gave julgment, that the Plaintiff ſhould take nothing by his Bill : 
And becauſe the Counſel of both ſides who were preſent, weredefirous'to know upon what points the 


Reſolution did depend, the faid chief Juſtice openly declared, That as to the firſt point, the better and 
greater 
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part of all the Juttices and Barons was, that cxccution might be ſued agamlſt the ifſuc in tail, becauſe that 
the right of the eliate tail was bound by the Judgment aguntt Tenant in tail, and the Judgment over 
to thave in value, and that in favour of common Recoveries which are common affurances of the 
land. | 

As to the ſecond point, they were all agreed, that the Reverſion was not in the Recoverors - pre- 
ſently by the Judgment : But he (aid, thac all the Jultices of Engl2n4 and Barons of the Exchequer, 
except one of the Jultices of the Common Pleas, were agreed as to the third point. That the uncle was 
in courſe and nature of a deſcent, although that he thall not have his age, nor be in ward, &c. Firſt, be- 
cauſe that the original af, viz. the recovery out of which all the uſes and eltates had their eſſence, was 
had in the life of Edward Shelley, to which the execution after had a retroſpett : Secondly. becauſe 


- that the uſe and poſſeſſion might have velied in Edward Shelley if execution had been ſued in his 


life : Thirdly, the Recoverors by their entry, nor the Sheriff by doing of execution, cannot make in- 
herit whom they pleaſed, Fourthly, becauſe that the uncle claimed the uſe by torce of the Recovery, 
and of the Indentures by words of limitation, and not of purchace, Theſe were as the chicf Jaſtice 
{aid the principal reaſons of their judgment. And it was relolved by them all, that the Recovery was 
good notwithitanding the death of Edward Shelley in the morning between the hours of tive and fix the 
{ame day. And ſo this Caſe was reſolved by Sir Thomas Bromley Knight, Lord Chancellor of England, 
Sir Chriſtopher Wray Knight, Lord chict Juttice of England, Sir Fames Dier Knight, Lord chicf Juſtice 
of the Court of Common Pleas, Sir Roger Manwood Knight, Lord chief Baron of the Exchequer, 
Sir Thomas Gawdy Knight, one of the Jultices of her Highneſs Bench, and by all the Juſtices of the 
Queens Bench, and by all the Juſtices ſaving one of the Common Pleas, and by all the Barons of 
the Exchequer, that the right of the Defendant was good, and his entry Jawful, and accordingly judg- 


ment was given. 


Hill. Term. ann. 28 Eliz, between Grendon and Albanie 
in the King's Bench. 


Albanie's Caſe: 


N Treſpaſs brought by Fohn Grendon Plaintiff againſt Thomas Albanie Defendant for a Treſpaſs 
I done in twenty acres of land in W. in the County of Middleſex. The Defendant as to five acres 
pleaded, that Francis Brnny 1 Maii 20 Eliz. by deed indented did enfeoff Miles Hitchcock, unto the uſe 
of the ſaid Francis for life, and after unto the uſe of one David Bunny in tail, and after to the uſe of 
one Walter Bunny in tail, and after to the uſe of one Stephen Bunny in tee. And afterwards, viz. 1 Maii 
21 Eliz. the ſaid Francis of the (aid five acres in which &c. did cnfeoff ong Richard Tompſon in fee 
upon whom the ſaid David entred for the forfeiture. And afterwards, viz. 1 Maii 22 Eliz. deviſed 
the ſaid tive acres unto Adam Blunt for twenty one years, who enfeotfed the ſaid Thom.us Albanie the 
now Defendant, and juſtified the Treſpaſs, and gave colour to the Plaintiff, And as to the aid fifteen 
acres reſidue, the Defendant pleaded, that the ſaid David ſo ſeiſed 2s aforeſaid in tail, 2 Mai: 22 Eliz. 
by dced indented and enrolled in the Chancery according to the Statute did bargain and ſell the faid 
fifteen acres to the ſaid Defendant in fee, and juſtihed the Treſpaſs, and gave colour to the Plaintiff, 
The Plaintiff replied and ſaid, that in the (aid deed of feoftment of the ſaid. Francis Bunny , it 
was provided, that if it ſhould happen one Peter Penruddock, to die without ifſue male of his body, 
that it might be lawful for the ſaid Francis at all times at his pleaſure during his life by his deed in- 
dented to be ſealed and delivered in the preſence of four honeſt and credible witneſſes at the 
leaft, to alter, change, determine, diminiſh, or amplifie any uſe, or uſes , limications, intents, or 
purpoſes limited or appointed in or by the faid deed of feofftment, or the uſe of any parcel cf 
the premiſſes. And afterwards, 1 Maii 23 Elizabeth, the ſaid Peter Lumbard died without iſſue 
nale, and after, that is to ſay, 20 Marcii, 24 Eliz. the aid Francis by Indenture between him and 
the ſaid David Bunny, and ſealed and delivered in the preſence of four honeſt and credible witneſſes 
( naming their names as ought to be ) did alter the uſes in the ſaid deed contained; and further 
covenanted and agreed with the ſaid David, that for ever from thence after the ſaid Miles Hitch- 
cock and his heirs, &c. ſhould ſtand ſeifed of -the (aid twenty acres to the uſe of the Plaintiff in 
tce, as by the ſaid Indenture more fully appeareth, by force whereof he was ſeiſed until the De- 
tendant did the Treſpaſs prove. The Defendant rejoyned' and confeſſed, that in the faid deed of 
tcoftment there was ſuch a Proviſo as the Plaintiff in his Replication hath alledged. But he ſaid, 
that the ſaid Francis Bunny in the life time of the ſaid Peter Penrudgdock,, ſcil. 1 Aprilis, 23 Elizab. 
by his deed did renounce , relinquith and ſurrender unto the ſaid Miles, David, Nicholas, Walter, 
and Stephen , all ſuch liberty , power , and authority of revocation , that he had after the death 
of the ſaid Peter without iffue as is aforeſaid. And further the ſaid Francis by the ſame deed gran- 
ted unto them and their heirs, that for ever from thenceforth as well the ſaid Condition, Proviſo, Co- 
venant, and Agreement, as the ſaid power, liberty, and authority thould ceaſe, and to all intents 
ſhould be void, &c. Upon which rejoynder the Plaintiff did demur in Law. And Altham and others 
of Counſel with the Plaintiff did argue, That by the (aid feoffment, the liberty and power aforeſaid was 


pot extinguiſhed or loſt, for the feoftment is (ufficient to exclude the party of all rights and titles to _— 
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land, as well preſent as tuture 3 but an authority or power which is collateral unto the right and title 
of the land was not nor could be given or extinct by the teofftment, nor by that, could he difable him- 
{elf to make an cliate according to his authority and power, when the ſame cometh in eſſe, As in 15 H. 
7.1. where Ceſtuy que uſe deviſeth, that his teoffecs (hall (ell his land and dicth, and atterwards his feoffees 
make a feoffment over, yet the teoffees may (cl! againſt their own feoffment, becauſe the power to (cl! 
was mecr collateral to the right of the land. 

And fo if Exccytors have power to ſell lands to F. S. and they cnter and diffeiſe the heir and enfeoff 
a ſtranger, yet they may {el to FA S. for the reaſon before. And it was reſembled to the Caſe of Tithes 
in 42 E.3. 13. @. where it is holden, that a Prior Parſon in perſonce ſhall have Tithes againſt his own 
fcoflment, becauſe he doth not claim them in reſpect of the ownerthip of the land, or any right or title 
thercin, but as Tithes in reſpect that he is Parſon by collateral title. And 12 Aff. 41. pendant a Pre- 
cipe, the Tevant maketh a tcoftment, and after erroneous judgment is given againtt him, yet he ſhall 
have a writ of Error againſt his own feoffment, for the Error is collatcral to the right of the land. And 
as to the Releaſe they faid, that that which ſhould be releaſcd is but a poſſibility, which cannot be relea- 
ſed. And a diverſity was taken between a Condition precedent, and a Condition ſubſequent 3 for a 
Condition ſubſequent before the breach thereof may be releaſed, for there the ettate paſleth and the 
Condition is annexed to that which may be releaſed. But in the caſe of a Condition precedent, there 
is but a poſſibility 3 as if I grant to you, that if you do ſuch an act, that you ſhall have annuity of 20 /. 
per aun. during your life, and before the performance of the Condition you releaſe the annuity to me, 
this releaſe is void, becauſe that the Releaſe cannot extin& a poſſibility. The Caſe of Littleton Chapter 
Releaſe 105, where the ſon releaſcth in the life of his Father, the releaſe is yoid. And 40 E, 3. a future 
duty as a Relief, &c. is not releaſed by this word demand, 18 E.3. 26.4. Avorry 99. 

On the other part it was argued by one of the Inner Temple; and to the firſt Point he aid, That the 
faid feotfment had utterly extinguithed the faid power and authority, ſo as the feoffor had diſabled him- 
ſclf to execute the ſame when it came in eſſe. And therefore the Caſe by way of admittance is no other 
in cffe&, but that A. enfeoffeth B. to the uſe of A. for life, and after to the uſe of B. in tail, and after 
to the uſe of C. in fee, with Proviſo and liberty to revoke the uſes and to limit new uſes, if A. ſurvive B. 
and afterwards 4A. maketh a feoffment, and after B, dieth z whether 4. may limit new uſes againſt his 
own feoffinent is the —_— z and I think that he cannot. And firſt he faid, that a Livery is of ſuch 
force that the ſame giveth and excludeth the feoffor not only of all his preſent rights, but of all future 
rights and titles. Alſo as the Books are, in the Caſe of Tenant by the Curteſie in 9 H. 7. 1. and in 
the Caſe of Intruder, and Recovery in a Writ of Deſcent in 9 H. 7. 24. b. and in the Caſe where 
the ſon diſſeiſeth the father and makes a feoftment, in 39 H. 6. 43. a. - Andin all actions which are in 
manner collateral to the land, as 34 H. 6. 44.4. The Caſe of Attaint, 38 E. 3. 16. 6b, The Caſe of 
Deſcent,-in theſe Caſes theſe actions are extinCt by the feoffment of the land, and yet they are: collateral 
to the right of the land, by which no land is demanded, but are only to reform the erxoneous proceeding, 
the falſe oath, and falſe return of the Sheriff; but becauſe that by a mean the poſſeſſion and inheritance 
of the land, ſhall be alſo removed and deveſted by them, for this cauſe by feoffment of the land, theſe 
Adctions are gone, | 

So in the Caſe at Bar, although that the power to revoke the former uſes and eſtates, and to limit anew 
uſe is not properly any intereſt or right in the land, yet it is a mean. by which the poſſeflion and right 
of the land ſhall be altered, and devefied out of a third perſon. Allo it is clear, that a future uſe ſhall be 
given exclulive in the Livery, as. 27 F.8. 29. hb. and in Delamor's Caſe Plow. Comm. and then if future 
right, tuture action, which is collateral to the right of the land, and future uſe ſhall be given and extin- 
geaſked by the Livery of the land ; So it was ſaid, ſhall it- be in the Caſe at the Bar; for let us examine 
the Caſe by parcels, and put that in the Cafe above:the Proviſo had been only, That if 4. ſurvive B. that 
then he might revoke the former uſes, without more it were clear, that after the ſaid feoffinent he could 
not revoke, tor then he ſhould have the land againſt his own feofiment, which ſhould be againti all rca- 


ſon, and againſt all theBooks aforeſaid. 


Then in the Caſe at Bar the Proviſo goeth. farther, ſcil. That, he may alter, change, &c. Put caſe then, 
that he had power to revoke the ancient uſes, and power to limit new ules to a firanger, how ſhould the 
ſtranger have thisnew uſe? Truly by force of the firſt feoffment made by the ſaid 4. for out of that all the 
pane and future uſes alſo grow. And the ſtranger thall have this uſe in manner by the faid A. againſt 

is own late feoffment and hvery, which for the cauſcs aforeſaid cannot: be. And:it. was faid that the Book 
in 15 H,7. 11. b. which hath been cited. ons the other ſide, is nat to: be reſembled to this Caſe for two 
cauſcs,z, one, becauſe that there the feoffees. having power tq-ſell, as is aforeſaid, the former teoffment over 
to the, firſt uſes, for ſo is the Book, and then notwithſtanding their feoffkment they may {el] as well as the 
Teltator may deviſe, and that was the uſe. The ſecond reafon is, becauſe that when the feoffees ſell the 
ule, the vendee is in by the deviſe of. Ceſtuy que uſe; as in. the Caſe:of Executors who have power to (ell, 
their vendee {hall be in by the Teſtator gr by them 3, but in the Caſe, at Bar,the new Ceſtuy que uſe,as 
hath bcen ſaid before, ſhall be in in a manner by the feoffon, for: the feoffor in caſe of an. efiate tail limited 
in-uſe, ſhall be ſuppoſed, donor. And as to the Caſe: in. 12; Aff. 41. of Error, he faid, That the feoff- 
ment-cannot bar him. of the Writ of Erxor, becauſe that notwithſtanding; his feoffment he remains Te- 
nant as to. the demandant, and ſhall plead all pleas which the Tenant may plead, and notwithfianding 
the ſame {hall be received,. &c.. and. Judgment given againft him as Tenant, by which upon ſuch Judg- 
ment given agamſt him after his; feoffment he thall have a Writ of Error 3 but if after the Judgment 
given he make a feoffment, he ſhall, never have a Writ of Error, nor Attaint .;. and therefore the reaſon is 
not in the Caſe of 12 4 as hath been,urged, that the feoffment doth not extin@ it, becauſe it is colla- 
teral to the right of the land, for then, by the ſame xeaſon his feoffment after. Judgment given ſhould not 
Extin@ it z wherefore it ſcemed to him, that theſaid feoffinent had; extinguiſhed the: faid-future _ 

n 
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And of ſuch opinion upon conference had with the T ord Anderſon and other Juſtices was ray chief 
Jultice of England, and all the Court of King's Bench, that 1s to ſay, that by the ſaid teoffment, his Po= 
wer as well to revoke, as to limit new uſes was utterly gone and extinguiſhed, And to the ſecond Point, 
he conceived, that the ſaid futurc power might be releaſed, for it may be reſembled toa Condition ſubſe- 
quent, for although that the performance or breach thereof cannot be done without an a& precedent 3 as if 
A. entcoff B. and his hcirs upon condition, that it B, ſurvive C. if then A. or his heirs pay unto B. his 
hcirs or affignccs 40 -. that then he and his heirs ſhall reenter 3 in this Caſe, the fame is a Condition ſub- 
ſequent.and although the ſame cannot be performed but upon a contingency, yet is the Inheritance in him, 
ard the ſamic ſhall deſcend to his heir, and therefore may be releaſed, and his heir by his releaſe may be 
barred. And therefore it a man make a feoffment in fee with warranty, in this Caſe before that he can 
vouch, he ought to be impleaded, fo as the voucher dependeth upon an a& uncertain, that is to ſay, 
that he ſhall be impleaded in a real actior by a ſtranger, yet by the Releaſe of all demands, Littleton in his 
Chapter of Warranty, fol. 17 1. ſaith, That the Warranty is extin&, for it is an Inheritance in him and 
may deſcend to the heir, and by conſequence may be releaſed. 

Alſo if a man covenant to do a collateral thing, in this Caſe before the breach thereof, a releaſe of all 
Actions, Suits, and Quarrels, is nothing worth, for before the breach there is not any duty, nor cauſe of 
Action, but the breach ought to go before as it was adjudged, Tr. 4 Eliz. Rot. 1027. in Communi Banco. 
But in the fame Caſe a releaſe of all Covenants ſhall bar the ſame, as it is ſaid in 35 FL. 8. 56, 57. Dier. 
For by his death the Law transfers it to his Executors, and by conſequence he may releaſe it. And 16 E. 
3. Fitz. Barre 245. A woman hath title of Dower of land, whereof one is Tenant for life, the reverſi- 
on to another in fee, and the wornan releaſeth to him in the reverſion, it is a good bar in a Writ of 
Dower againſt Tenant for lite, and yet at the ſame time ſhe had not preſent cauſe of Action againſt him, 
bat in freturo after the death of Tenant for lite, So 21 H. 7. 41. releaſe of armuity to the Patron in time 
of vacation is good, yet no Action lieth againſt him, nor againſt any other till a ſucceſſor be made 3 and 
yet a releaſe ſhall extinguiſh it. And put that in the Caſe at Bar, the power of revocation upon the ſaid 
contingent had been reſerved to the feoffor and his heirs, without doubt, the ſame was an Inheritance in 
him, and ſhould deſcend to his heir, and by conſequence his releaſe ſhall extin& it 3 But as to this Point 
the Court gave not any reſolution : But it. was agreed by the whole Court, that if the power of revoca- 
tion had been preſent.as uſual proviſions of revocation are, that it might be extinguiſhed by releaſe, made 
by him who had the power, unto any who had eſtate of freehold in the land in poſſeſſion, reverſion, or 
remainder, and by it the eſtates which before were deteaſable by the Proviſo, are by ſuch releaſe made 

ood, 

nt And he moved another Point, that if it were admitted, that the faid future power could not be relea- 
{d, yet as well the power as the Proviſo and Covenant might by the ſame words of defeaſance be defea- 
ted, for both are executory, ſcil, the power it ſelf which was created by the faid Covenant and Proviſo 
which, &c. and as the Proviſo and Covenant it ſelf commence by deed, fo by deed they may be adnulled 
and defeated. And it was faid, that in all Cafes, when any thing executory is created by a deed, that 
the ſame thing by conſent of all perſons who were parties to' the creation thereof, might be by their 
deed defeated and made void; and therefore it was faid, that Warranties, RecFniſances, Rent charges, 
Annuities, Covenants, Leaſes for years, Ufes at the Common Law, and ſich like, may by a defeaſance 
made with the mutual confent of all choſe who were po” to the creation of them by deed, be adnul- 
led, diſcharged, and made void 3 for it was faid, it thould be fitange and unreaſonable, that a thing 
which is created by the a& of the parties, ſhould not by their a& or mutual confent be diflolved again. 
And of the ſame opinion was Wray Chief Juſtice, and the whole Court, ſez}. That by the faid defeaſance 
as well the ſaid Covenant which created the faid power, as the power it (elf created thereby was utterly 
defeated and adnulledz And according to the Refolution Judgment for the cauſes aforeſaid was given, 
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The Cafe between Dillon and F mine, commonh called, 
The Caſe of Perpetuities; Or, 


Chndleigh's Cafe. 


\ Y/ Dillon Eſquire, brought an Action of Treſpaſs againft Fobn Freine in the King's Bench 

tor breaking, of his Cloſe called Sedon in the Parifh of Zaveftock, in the County of Devon : The 
Dcfendant pleaded, Not guilty, and the Fury found a ſpecial Verdict to this effect Sir Richard Chudleigh 
Knight was ſciſed of the Mannor of Hefcot, whereof the place where, &c. was parcel in his demeſh as 
of. tee, and had iſſue Chriſtopher Chudleigh his eldeſt fon, Thomas his ſecond ſon, Oliver his third ſon, and 
Nicholas his fourth ſon. - Sir Richard Chudleigh 26 Aprilis annis 3 & 4 Phil. & Mar. by his deed indented, 
Quadripartite C whereof one part ſeated with his ſeal was ſhewed forth to the Jurours in evidence ) of 


the ſaid Mannor did enfeoff Sir Fohn Seintlinger Knight, Giles Strangwaie's Knight, and divers others, 


to. have and to hold to them and their heirs, unto the uſe of the ſaid Sir Richard and his heirs, on the 
body of Mary then wife of Thomas Carew lawfully begotten, and for default of ſuch ifſue unto the uſe of 
the ſaid Sir Richard, and to his heirs on the body of Elizabeth then wite of Richard Bampfield lawfully 


begotten, and for default of ſuch iſſue, unto the uſe and performance of his will for ten years ——_— 
ately 
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atcly after his death; and after the ſaid term ended, unto the uſe of the-faid feoffees, and their heirs 


during thelife of the ſaid Chriſtopher Chudleigh the ſon, and after his death, to the uſe of the hrlt iflue 
male of the body of the ſaid Chriſtopher lawfully to be begotten,,and for dctault of ſuch ifſue, to the uſe of 
the ſecond iſſue male of the body of the ſaid Chriſtopber the ſon lawfully to be begotten.and to the hcirs of 
the body of ſuch ſecond iſſue Jawfuily begotten, and ſo with like remainders unto the tenth iflue male, 
and for default of heirs males of the body of the faid Chriftopher the fon, unto the uſe of Thomas ſon of 
the ſaid Sir Richard, and to the heirs of his body lawfully begotten, and for default of ſuch iſſue, unto 
the uſe of the ſaid Oliver, and to the heirs males of his body lawfully begotten 3 and for default of ſuch 
iſſue, unto the ule of the ſaid Nicholas, and to the heirs of his body lawfully begotten, and for defaylt of 
ſuch iſſue, unto the uſe of the right heirs of the ſaid Sir Chriſtopher for ever, And afterwards, that is to 
ſay, 17: Nov. 5 & 6 Phil. & Mar. the ſaid Sir Richard Chudleigh dicd without iflue on the body of the 


aid Mary and Elizabeth or any of them and after his death, that is to fay, 14 Amugufti, 1 Eliz. the 


ſaid feoffees ( the ſaid Oliver Chudleigh then being alive ) by their deed ſealed with their ſeal bearing date 
the ſame day and year, did enfeoff the ſaid Chriſtopher Chudleigh in fee unto the uſe of him and his heirs, 
which feoffment was made without any conſideration. And the faid Chriſtopher then had notice of the 
fid uſes in the ſaid @zadripartite Indenture ſpecified and declared. And afterwards, that is to lay, 
20 Sept. 3 Eliz. the ſaid Chriſtopher had iſſue Strachley Chadleigh his eldeſt ſon. And atter, that is to ſay, 
3 Marcii 5 Eliz. the ſaid Chriſtopher had iſſue Fohn Chudleigh his ſecond ſon; and afterwards 1 Fuli; 
6 Eliz. by deed indented and enrolled the 4 day of Ofober next enſuing before the Clerk of the Peace, 
and one Juſtice of Peace within the ſaid County, according to the Statute of 27 H. 8. did bargain and 
ſell the ſajd Mannor to Sir Fohn Chicheſter Knight and his heirs, to the uſe of him and his heirs : But 
it was found, that between the date of the ſaid Indentvure, and before the enrolment, that is to ſay, 
6 Fulii anno- ſexto ſupradiGo, the ſaid Chriſtopher by his deed, ſealed with his Seal, bearing date the ſame 
day and year, of the ſaid Mannor did cnfcoff Sir Fohn Chicheſter and his heirs, unto the uſe of him and 
his heirs with warranty againſt all - And afterwards the ſaid Strachley, anno 12 Eliz. dicd without iffiie, 
And the Jury further found, that Sir Fohn Chicheſter, 6 Sept. 7 Eliz. of the (aid Mannor did enteoff Phil; 
Chicheſter in fee. And that the ſaid Philip at the Court of the ſaid Mannor holden 8 O&ob. in the 94 
teenth year of the ſaid Queen, did grant the place where, 6c. being cuſtomary land by Copy unto the 
faid John Freine for life according to the cuſtome of the Mannor, by force whereof he entred ,, upon 
whom the ſaid Fobn Chudleigh 11 Marcii 28 Eliz. did enter into the ſaid Mannor , and the ſame day 
and year did thereof infeoff the faid William Dillon now Plaintiff in fee, who entred in the place where, 
&c. upon the poſſeſſion of the Defendant, upon whom he reentred; and whether upon the whote matter 
the ſaid Fobn Freine be guilty or not, the Jurours pray the diſcretion of the Juſtices, &c. | 
| And this Caſe as to the principal point was ſuch : 

* Sir Richard Chudleigh having ifſue Chriſtopher, Thomas, Oliver, and Nicholas after the Statute of 27 H.S, 
did cnfeoff divers of the Mannor of Heſcot in fee unto the uſe of his feoffees and their heirs, for the life 
of Chriſtopher his eldeſt ſon, and after to the uſe of the firſt ſon which Chriſtopher his ſon ſhould beget in 


' tail, and fo to the tenth ſon 3, and after to the uſe of the ſaid Thomas his ſecond ſon in tail ; and after 


to the uſe of Oliwer hisAhird ſon in tail 3 - and after to the uſe of Nzcholas his fourth ſon in tail; and af- 
ter to the uſe of the right heirs of Sir Richard : Sir Richard died, and before any iflue born, of the body 
of Chriſtopher his ſon, the feoffees enfeoff Chriſtopher having notice of the former uſes , and afterwards 
Chriſtopher hath iſſue Strachley-and If -the uſe which before was in contingency ſhall 'veſt 'in the 
ſaid ſons of Chriſtopher, and ſhall be executed by the Statute of 27 H. 8. was the Queſtion, and great 
doubt of the Caſe. - And/in this Caſethe point is no other, but-whether theſe contingent uſes before 
their eſſence by the ſaid feoffment of the feoffees be deſtroyed and ſubverted, fo that they ſhall never riſe 
out of the eſtate of the feoffees after the birth of the: iſſues. And this Caſe was argued many times at 
the Bar on the part of the Plaintiff, and on the Defendants part in the King's Bench. And becaufe the 


Caſe was d:fli-ult and of great conſequence and importance, it was thought neceſſary that all Juſtices of 


England openly in the Exchequer Chamber, upon ſolemn Argument, ſhould ſhew their opinions in this 
Caſe. And afterwards, Ter. Hill. 36 Eliz.'the Caſe was,argued in the Exchequer Chamber before all the 
Juſtices 'of England,- by Hugh Wiat on the Plaintiffs part, arid by Cook the Queens Sollicitor General on 
the Detendants part. And after in Eaſter erm following, by  Kobert Atkinſon for the Plaintiff, and by 
Francis Bacon for the Defendant, but I-did not hear their Arguments, And yet it is neceflary to report 
what matters were moved-af the Bar, to the'intentthe-ſtate of the Queſtion ſhould be better known, and 
the Arguments and Reaſons of the Judges at the Bench better apprehended, | | 
. © © Forthe Argument of the principal point four things are tobe conſidered. 
Firſt, What an oſs is, and the ſevcral natures of uſes, and of what eſteem and account all manner of 
uſes are in judgment of Law. - | 
Secondly, Af contingent uſes ( as well as uſes in efſe ) might have been diſcontinued or taken away at 


' the Common Law betorethe Statute of 27 H.8. cap..109. 1: +. 


Thirdly, If our contingent uſe had been continued or. deſtroyed, if the ſaid Statute of 27 H. 8. had 
not been made, in as muchas. the feoffee had; potice of: the uſes. t Dm, 

Fourthly, If the ſaid Statute of 27. H. 8. preſerve. any contingent uſe, which had been deſtroyed by 
the Common Law, and in that to con{;derthe miſchiefs which-were before the ſaid A, and the remedy 
which the' makers of the A have provided by the-purview thereof. What an ule is, and the ſeveral na- 
tures of. aſes, and of what cftimation. all uſes are-in Law. An uſe is a truſt and confidence which is not 
iſſuing out of land, but'as a thing collateral annexed in privity to the eſtate, and to the perſon, touch- 


ing the land, ſejl. That Ceſtxy que uſe-{hall take the profits, and.that the Terre-tenant ſhall make eſtates 


according to his dire&tion. - So that, he-who hath an uſe hath not jus neque in re,. neque ad rem, but only 
a conhdence and truſt, for which he hath not any remedy by the Common Law, but his remedy wy 
/ | only 
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feoffee had not notice, yet becauſe he was in of another eſtate, ſo that the privity 
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only by Sbpena in Chancery : If the feottees would not perform the order of the Chancery, then thcir 
perſons for the breach of the trult were to be impriſoned until they did perform it 3 and therefore thc 
Caſe of an uſe, is not like unto Commons, Rents, Conditions, &c. which are hereditaments in judg- 
ment of Law, and which cannot be taken away or diſcontinued by the alienation of the Ferre-tenant; 
or by Diſſciſors, or by Eſchcats, 6c. as uſes may, as ſhall after be ſaid. There were two Inventors of 


Uſes, Fear, and Fraud Fear in times of Troubles and civil Wars to fave their Inheritances without fore * 


feiture 3 and Fraud to deteat due Debts, lawful Actions, Wards, Efcheats, Mortmains, &c. 

There are two manners of Uſes 3 1. in eſſe, in Poſſeſſion, Reverſion, Remainder : 2. in Contingency; 
which by poſſibility may fall into Poſſzſhon, Reverſion, or Remainder, To every of theſe uſes there are 
two inſeparable incidents, Confidence in the perſon, and Privity in eſtate, as appeareth in 14 H. 8. 6. a. 
And this confidence in the perſon, is either expreſſed by. the party, or implied by the Law 3 and fo is pri- 
vity in eftate expreſſed. or implied, as ſhall be after hewed : Thele uſes and. contidences to ſome reſpect 
were reputed as chattels, and therefore were deviſablez and to other reſpects they were eſteemed as here- 
ditaments, of which there ſhould be-a paſſeſſio fratris, ®c. as 5 E. 4.7. b. is : But yet in Law, neither chat- 
tel, nor hereditament, for they were not Aﬀets to Executors, nor Aſſets to the Heir. Whether a contin- 
gent uſe might be diſcontinued before the Statute 3 and it ſeems clearly, that before the Statute uſes in 
contingency might have been taken away and deſtroyed as well as uſes in off And therefore if there be 
feoffee at the Common Law unto the uſe of me for lite, and after to the uſe of him who ſhall be my firſt 
ſon in tail, &c. and ſuch feoffee before the birth of my ſon had been diffeiſed or made a feoffment upon 
good conſideration to him who had notice of the uſe 3 the contingent uſe inthe one caſe was ſuſpended, 
and in the other caſe utterly deſtroyed. For if uſes in eſſe which were of greater value and eſtimation 
then uſes in contingency ( which were but poſſibilities of an uſe ) might be diſcontinued or deftroyed 
as above as the Books are 24. Fl. 8. feoffin. al. uſes. 14 H. 8. 6,7, 24. & 28 H,8. 9, 10. 4 multo fortiort 
uſes in contingency and future might be diſcontinued and taken away. Alſo a contingent ufe was but a 
truſt and confidence 3 and therefore, if contidence in the perfon or privity in eſtate fail, the ufe was alſo 
ſuſpended or deſtroyed ; and therefore without queſtion teoffee upon good conſideration. without notice, 


ſtand (ciſed to a contingent uſe no more then to an ule in effe before the Statute of 27 4.8. And therefore 
it is agreed in 33 H. 6. 14. b. & 31 E..3s Collyſion 29. if the father make a feoffment unto his eldeſt fon 
upon colluſion, now by the Statute of Adarlebridge the Lord had a poſltbility to have the ward if the fa- 
cher dieth his heir within age, there this polfbllity was deſtroyed, becauſe that-a ſtranger who had no 
notice hath gotten the land bona fide : So if A, grant aRevertion, or Scignory unto B. now he hath a 
poſſibility to have the Reverſion 3 but if 4. grant the Reverſion or Seignory to another, and he get at- 
corniment, then the firſt poſſibility of B, is deſtroyed, as Lizzleton faith fot. x26, 2. but more ſhall be id 
coithis point after, in anſwer to certain objeRions of the other part. And although that in our Caſe the 

F eſtate failed, for this 
cauſe he ſhall not ſtand ſeiſed to the uſe, for the uſe is a confidence annexed in privity to the eftate of 
the land, And therefore there is a differenge between things annexed in privity to the eſtate of the land, 
and things annexcd to the poſſeffion of the land without reſet of any priyity: Apd therefore diſſeiſor, 
Abator, or Intrudor ſhall not be ſeiſed unto. an uſe, although that he hath notice, for the uſe was not an- 
nexed to the poſſeſſion of the land which each of them hath, but unto the privity of the cliate which is 


denied to them all, for they axe not in privity of eſtate to which the yſe was _— iq the Poft. , 


Alſo for as much as Ceftny que uſe hath no remedy but in Chancery, and the Chancellor had not an 
power to determine Fg t gt Len LaDi that cauſe they anda ſtand ſjſed to an uſe. The Logd 
by Eſcheat, or Lord of a Villain, or who entreth for Moxtmain, or who recoyereth in a Ceſſavit, &c. ſhall 
not ſtand ſtiſed to an uſe, becauſehs is in by title paramount to the uſe, ſe. by force of a Condition 
in Law tacite annexed tq the land at the time of the creation of the Seignory, and the Tenancy came in 
licu of his Seignory which he hath toþis own uſe 3 and the Wit of Efcheat faith, and which ad ipſim 
reverti debet 1anquam eſrarta ſus. And alſo they are not in Fn the Per, that is to ſay, in privity of the eſtate 
to which the aſe” was annexed, bat in the Pot, The Lord y eſchea , &c. loſeth his Seignory 3 fo Tenant 
by Curtefie, and Tenapt in Dowes {hall not be ſeiſed unto an ufe, for theLaw gives WF ehoma their eſtates 
in conſideration of marriage, and they axe not jn in privity of eſtate, for which ſee'14 H.$. 6,7. & 24 
H. 8, Br. Feoffments al uſes 40. | = 
So if there be privity of eſtate, yet if confidence expreſſed or implied fail in the perſon, the uſe is ſuſpen- 
ded or deſtroyed. If the feoffee'unto an uſe upon good conſideration enfeofferh another who hath no no- 
tice, here is privity in eſtate, but here is no confidence in the perſon expreſſed or implied, and therefore 
the uſe is gone; but if a feoffinent be made without conſideration to one who hath notice, there is privi= 
ty and notice of the truſt and there is alſo privity in eſtate, and therefore there the uſe remaineth, but not 
as a thing annexed to the laud, but unto the privity of the eſtate, 5 E. 4. 7. b. If the husband make a 
icoffment in fee of the lang of his wife upon conſideration, and without expreſſing any uſe, the wife ſhall 
not have the Swubpena 3 for the feoffment doth diſaffirm the wives right, and the feoffee is not in in pri- 
Vity of the eſtate of the wife, $0 in the Caſe at Bar, Tenant for life, the remainder in fee to the uſe of 
another z Tenant for life maketh a feoffment in fee to one who hath notice, he cannot ſtand ſeifed to the 
hrit uſe, becauſe that the uſe is annexed to one eſtate, and the feoffee is in of another eſtate. It is agreed 
in'45 E.3. 18. that if donee in tail with warranty make a Leaſe for life, and afterwards in a Precipe 
brought againſt the Leſſee for life, he is received upon the default of the Leſſee, he ſhall not vouch by 
farce of the ſaid Warranty, for the Warranty is annexed to one, and he is in of another cſtate, and al- 
ways the Warranty as to voucher requireth privity of eſtate, to which it was annexed. And the ſame 
Law of an uſe. So it is holden in 10 Eliz. Plow. Comm. 351. that Ceſtuy que uſe for life or in tail, remain= 


der in tail, with divers remainders over in uſe, maketh a feotfment unto one who hath notice, he (hall 
| not 


diſlcifor, or Lord by Eſchcat, Lord of a villein, Corporatpns an alien born, a perſon attainted ſhall not 
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not ſtand ſciſcd to the tirlt-uſcs, carſz qua ſupra. But of things annexcd unto land it is otherwiſe, as of 
advowſons, and the like appendants or appurtenants. And therefore it Icnant in tail, or the husband 
ſciſed in the right of his wife make a feoffment of a Mannor, or part thereot with the advowſon, ti 
advowſon at Icafi after preſentment ſhall paſs as appendant unto the Mannor, or to part of the Mannor, 
as the Books arc in 22 Aſſ. 34 E. 1. Quare imped. 179. 43 E. 3.25, 26, & 17 E.3.5.a. 19.b. and' 
not to the cltate of the land, for the eſtate of the land is diſcontinued by the feoftment : So Difſeiſor, 
Abcttor, Entruder, or the Lord by Eſchcat, 6c. ſhall have them as things annexcd to the land. So note a 
divcrlity between an uſe or warranty, and the like things annexed unto the cſtate of the land in privity, 
and Commons, Advowſons, and other hereditaments annexed tothe poſlcition of the land : Then for as 
much as the Statute of 27 H. 8. had not been made, the contingent uſc in the Caſe at Bar had been taken 
away. Now is to ſee if the Statuteof 27 H.8. hath provided for the preſervation and maintcnance againſt 
contingent uſes againft the rule of Law before; for if this Statute doth not ſupport the contingent ule in 
the Caſe at Bar, without doubt the ſame is taken away. And therefore two things arc neceſſary to be con- 


fidered for the better diſcuſſion of this point. | 
Firlt, The miſchiefs which were before this At, the which the makers of the At did intend to 


remedy. 

| Secondly, What manner of remedy they have provided for the ſame, and upon that will riſe the 
true interpretation and meaning of the AQ. For the better apprehenſion of the miſchicts which were be- 
tore this Act, certain former Statutes made againſt the abuſcs of uſes in particular Caſes ( for the treaty 
ſhall be only of uſes ) are to be conſidered. And therefore will appear fully the abuſes of ſuch uſes, and 
that fraud was the principal cauſe of the invention of them in ſubverſion of Law and Juſtice. By the 
Statute of 1 R.2 cap.9. it is provided, That becauſe Diſſeiſors make fcoffments unto great men and 
others, for maintenance, and to other men unknown, to the intent to delay and Jefraul the diſſeiſces, 
for ſuch Caſe the diſſciſce ſhall have his Action againſt the pernor of the profits ( which was Ceſtuy que 
zſe ) notwithanding ſuch feoffment by fraud and colluſion within the year : The Statute of 4 H. 4. c. 7. 
doth inlarge the Statute of 1 R. 2. in the time, and in the Actions alſo. The Statute of 11 H, 6, c. 4. 
explains it : The Statute of 1 H. 7. c. 1. giveth a Formedon agaiſt Ceſtuy que uſe who is called pernor of 
the profits 3 and by theſe Acts it appeareth, that fraud and deceit to defeat him who had good title and 
right unto the land, of his lawful remedy was the inventor of theſe feoffments to uſes. It was provided 
by the Statute De Religioſis 7 E. 1. in enlargement of the Statute of Magna Charta cap. 36. which had 
provided quod non liceat alicui dare terram alicui domni religioſe, that they do not acquire to them lands or 
tenements arte vel ingenio &c. but to defraud both theſe Laws it was invented, that a feoffment ſhould 
be made to the uſe of religious Men, or Comminalties, and therefore was the Statute of 15 R. 2. cap. 5. 
made to remedy this fraud. By feoffment to uſes, Lords were defrauded of their Wards, until the Statute 
of 4 H, 7. c. 17. The Statute of 19 Hz7. c. 15. recites, that Men were defrauded of their executions, the 
Lords of their Relicfs and Heriots, and the Lords of Villains of the purchaſes of their Villeins by feof 
ments to their uſes, and that Statute doth remedy thoſe milchiefs. 

The Statute of x R. 3. c. 1. which is more- general then the other Statutes, intends to remedy four 
great miſchiefs by reaſon of ſecret feoffments to uſes : 1. Unſurety to purchaſors and other the King's 
Subjedts : 2. Trouble : 3. Coſts : 4. Greivous vexations : So that it was not only unſurety, but un- 
ſurety with trouble; and not unſurety with trouble only , but unſurety with trouble and coſts 
and not unſurety with trouble and coſts, but with great vexation. Alſo examples thereof are expreſſed in 
the preamble of the A, - no purchaſor of lands in perfe& ſurety, no wite of Dower, no leſſee of his 
leaſe, no ſervant of any annuity granted to him for his ſervice, 8c. by reaſon of theſe privy and unknown 
uſes 3 this Statute intended to provide for theſe miſchiets, in eſtabliſhing all feoffments, grants, &c. made 

by Ceſtuy que ſe, &c. But ſo miſchievous and ſiniſter is the invention and continuance of uſts, that they 
alſo overreached the policy and providence of the makers of this Act alſo: For, for example, the pur- 
chaſor was not in better caſe then he wasyþefore, for if the feoffor limit to himſelf but an eftate in life or 
in tail, or to his wife, or to his ſon, &c. Or if the feoffees made ſecret Leaſes or eſtates, the purchaſor 
could not have ſure eſtate, by any eſtate that Ceſtzy qe ſe could make, ſo that unſurety, trouble, coſts, 
and great vexation remained in the Realm by theſe covenous and fraudulent uſes, notwithſtanding the 
f2id Statute of 1 R. 3, For the remedy of which and many other miſchiefs, was the Statuteof 27 H. 8. 
cap. 10. made, for the general remedy of all miſchiefs, and abuſes of uſes, which Act was divided into 
two general branches; into the preamble which expreſſeth the miſchiets, and into the body of the Act 


which provideth the remedy, | 
The Preamble containeth theſe miſchiefs : 


1. By Common Law, lands and tenements cannot paſs, but by ſolemn livery and matter of Record, 
or by ſufficient writing, if the thing licth in grant. Now by divers and ſundry imaginations, ſubtile in- 
ventions, and praiſes by fraudulent feoffments, fines, recoveries, and other aſſurances, craftily made to 
ſecret uſes and parpinty ( fo that the feoffment, fine, and recovery are called fraudulent, becauſe they 
were permitted and made to fraudulent uſes ) the hereditaments of this Realm were conveyed from one 
to another upon ſolemn Livery, &c. | | 

2, Laft Wills were made by bare words, ſometimes by ſigns in great extremities. 

3. By fraudulent uſes, heirs have been unjuſtly diſ-inherited. Lo: 

- 4. Lords have loſt wards, marriages, rcliefs, and in effe& all the fruit and benefit of their Seignio- 
rics notwithſtanding the ſaid Statutes of 4 Hen. 7. & 19 Hen. 7. which intended to remedy part of 


this miſchict. 
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5. No purchaſor could be aſſured of any lands, notwithſtanding the faid Act of 1 R.3: which inten- 
ded to remedy the ſame. FE 

6. Nor any man could know againſt whom he ſliould bring his aCtion, or have his execution, &c. not- 
withſtanding the aid Statutes of 1 R. 2. 4 H.4. 11 H.6. 1 H.7. & 19 H.7. which were made one 
atter the other to provide remedy againlt this mifchict. 

7. Eſtates created by Law in confideration of marriage, were detcated, ſcil. Tenaticy in Dower, and 
by the Curtcſie, notwithſtanding the ſaid Statute of 1 R. 3. which intended to remedy the fame in part. 

8. Perjurics for trial of ſecret uſes were committed, and daily encreaſed. 

9. The King had loſt the benetit of Eſcheats by Attainder, purchaſes by Aliens, Wards, annum, diem, 
& vaſtum, &c. | 

10. And the Lords had loſt their Eſcheats alſo. 

11. The Statute ſaith, That many other inconveniencies have happened, and daily encreaſe amongſt 
the King's Subjects, to their great trouble and inquietneſs, and the utter ſubverſion of the ancient Come 
mon Laws. Theſe were the miſchiefs; but what remedy did the makers of the A provide for all theſe 
and infinite other miſchiefs,which ſubtile and fraudulent uſes had introduced, ſurely to extirpate and ex- 
tinguiſh ( for ſo ſpeaketh the Statute ) theſe ſubtile practiſed fraudulent feoftments, fines, and recoveries, 
abuſes and errors, and to make plain and perfed reſtitution of the ancient Common Law which was'in a 
manner ſubverted by them 3 and to the intent that the King or his Subjects ( as the Statute ſpeaketh ) 
ſhall not be by any means or inventions deceived, damaged, or hurted by reaſon of ſuch ſecret, ſubtile, 
and fraudulent uſes, truſts and confidences : fo that the full intent of the makers of the faid 
Adt of 27 H. 8. was for a remedy of all the ſaid miſchicts ( which any Statute before nor altogether had 
made ſufficient remedy for ) to extirpate and extinguiſh all uſes in manner as the Statute hath limited. 
For the makers of the Statute of 27 H. 8. did conſider and reconſider the ſaid former Statutes and provi- 
fions by Parliament to reform the great abuſes of uſes in many particular caſes z At laſt reſolving, that 
uſes were ſo ſubtile and perverſe, that by no policy or proviſion they could be governed or reformed; And 
therefore as a skilful Gardiner will not cut away the leaves of the weeds but extirpate them by the roots, 
and as a wiſe houſholder will not cover the fire which is ſecretly kindled in his houſe, but uttedy put it 
out : So the makers of the Statute of 27 H. 8. did not intend to provide remedy for continuance or pre- 
ſervation, but for the extinguiſhing and extirpation of uſes : and becauſe uſes were ſo ſubtile 'and: ungo- 
vernable, as hath been ſaid, they have with an undifloluble knot coupled and. married them to: the land, 
which of all clements is the moſt ponderous and immoveable, It ſhall be then againſt the expreſs intent 
and meaning of the makers of the A& to preſerve uſes otherwiſe then they were at the Common Law, 
for they intended ſb modo to extirpate and extinguiſh them. And if byſany conſtrudtion contingent uſes 
ſhall be preſerved out of this A. 1, Greater inconveniencies would follow then were before, 2. Creat 
abſurdities would alſo enſue, | 

For 1. land ſhould paſs againſt the rule of the Common Law from one to another ſo cunningly, and 
upon ſuch ſecret conditions and litnitations, that none: ſhould know in. whom the eſtate of the land did 
remain. | | "a Vp 

2. Land ſhould paſs and ſhould be transferred by nuncupative Will from one to another, as if a feof 
ment in fee be an x to ſuch perſons as he ſhall name by his laſt Will, &c. he might limit the uſes by Will 
nuncupative, | : ; W<H! 

3- Heirs ſhould thereby be diſ-inherited : for if theſe perpetuities ſhould be adjudged of force, it isnot 

ible ( if they be not writteri in the walls of their houſes, and if the parties which.are bound by them 
ave not councel learned in the Law always with them) for them to keep the nice and preciſe points of 
the uſual proviſoes, and clauſes of reſtraint contained in the perpetuitics. | | 

4+ Lords ſhall loſe their Wards and the fruits of their Seignories. | 

5.No purchaſor ſhall be aſſured of his purchaſe,and where the Statute intends to provide that the King 
nor any of his Subjects ſhall be deceived by theſe uſes; now the purchaſor ſhall be in worſe caſe then he 
was before, for betore the Statute, jf he had purchaſed it bona fide as hath been ſaid, he ſhould not ſtand 
ſciſed to the uſe; now it is ſaid, that the land ſhall be tied with the uſe in whoſe hands ſoever that it 


cometh, {o that where the preamble faith, That the Subject ſhould not be endamaged by theſe uſes, he 


by ſuch conſtruction ſhall be more damnified then he was before. 

6, Greater miſchief would follow for ſtrangers ations then was before, for upon ſecret limitation of 
uſes the land it ſelf ſhould be transferred from'one to the other, ſo that no man in the world can know 
in whom theeftate of the land is, But before this Statute, although that they might change the uſe, yet 
they could not convey the land if notupon livery, fine, or recovery, but now the land it ſelf ſhould paſs 
by performance of a ſecret Condition in a Chamber. 

7+ No perſon ſhall be Tenant by the Curtefie, nor Tenant in Dower, for they do not know in whom 
the eſtate of the land remaineth. | : 

8. Of necellity perjuries by reaſon of them will abound, for then the ſecret imaginations and intents 
of men, and attemptsand goings about ſhall be put in trial/upon ſuch clauſes of reſtraint. 

Þ, The King and Lords ſhall loſe their Wards and Eſcheats, for ſuch deviſe may be made if the Sta- 
tute ſhall be confirued for the preſervation of contingent uſes, that neither the King nor any other Lord 
ſhall ever have any eſcheats or.wards, or in effect any profit or fruit of their Seignories. It ſhall be ab- 
ſurd to ſay, that the makers of this A intend to preſerve uſes, when they expreily ſay, that they intend 
to extirpate and . extinguiſh uſes. Alſo it is abſurd to think, that the makers of the At intend to 
preſerve & quodam modo to revive the ancient Common Law, and yet intend to preſerve and continue 
any ſuch abuſe and fraud which tendeth to the overthrowing of the Common Law. For they have 
Judged that the invention of theſe uſes was ſubtile, fraudulent, and crafty in diſ-inherifon of heirs, 
in 


efrauding of Lords, of thoſe who had right of their lawful _— of purchaſors of TOO in 
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Dower, of Tenant by the Curtelic, cauſes of manifeſt perjury in detrauding of the King and Lords of 
their eſchcats, 8c. in ſubverſion of the ancien Common Laws, and the cauſe of many other inconvent- 
ences, and the occaſicn of great trouble and diſquietneſs jn the Common wealth. I ſay, it ſhall be abſurd 
to think that the makers of the Act intend not only to continue, but to increa(c and preſerve ſuch wick- 
edneſs, miſchicts, and inconveniences. It appearcth alſo by divers branches of the body ot the Act, that 
the makers of the Act did not expect, that any land atter the Statute ſhould pals by limitation of uſes, it 
not only upon bargain and ſale which they toreſce convenient to continue, And therctore they at the 
fame Parliament add,to this enrolment of Record, which is agreeable to the preamble, ſci/. matter of Re- 
cord, but other uſes they did not expect would after the Ad have been put in ure, but that land ſhould 
paſs by ſolemn Livery, Record, &c. as is contained in the preamble. And they thought alſo, that little 
land would paſs by bargain and alc enrolled, becauſe ſuch bargaince being, in in the Poſt,ſhall never vouch 
by force of any warranty annexed to the eſtate of the land, And therefore it is to be noted, that in all the 
body of the Act there is not any laving for any Ceſtwy que aſe, or of any uſe. Note alſo, the A& doth not 
give any benefit of warranty to Ceſtuy que wſe, it not that the uſe were exccuted betore 1 Maii 1 53G. 
which was 28 H. 8, as fully appeareth by expreſs clauſe in the end of the ſaid Act of 27 H. 8. Provition 
alſo is made by another clauſe of the AG for actions then. depending that they ſhall not abate by executi- 
on of the uſe. And if they had expected that ulcs ſhould continue, they would have provided tor future 
uſes alſo. Alſo there is another clauſe in this very A for the proviſion of the King's Wards now being 
within age, 8c. And the aft clauſe of the Act concerning Wales, ſcil. ( now ttand or be ſeiſed) prove the 
fame alſo, that they did not expe& that any ules ſhould continue, if not in the Caſe of bargain and ale, 
and in Caſe of entry of feoffees before the Statute to revive the former uſe. And theſe words in the be- 
ginning of the purview of the AQ, ſcil. Where any perſon or perſons ſtand or be ſeiſed, or at any time 
hereafter ſhall happen to be ſciſed, do not prove that the makers of the At expected that uſes (hall be as 
common and uſual after the A& as they were before, but by theſe words (hereafter ſeiſed) that they in- 
tended by entry of the feoffecs to revive an uſe created before the AGt 3 and the ſame is notably expoun- 
ded by the firſt ſaving of this AQ, for there is faved to all &c. fuch right, &c. as they or any of 
them had or might have had before the making of this ACt 3 (0 that ſuch rights, 6c. which precede this 
Ad, and were in eſſe before 27 H. 8. are only faved by the Act of 27 H. $.tor they did not intend that 
lands ſhould paſs by limitation of uſe, but by ſolemn livery, matter of Record, &c. as is expreſſed in 
the preamble. And therefore if after the Statute A. hath Giflciſed B. and enkeoffed C. to the uſe of D. the 
ight of B. is not ſaved by the expreſs letter of the Act, for the xight was not former or precedent to the 
Act, that for maintenance and continuance of conveyances by ufes after the Ac, there ought to be a 
conſtruction by equity, for the makers of the Act intended to extirpate and extinguiſh all uſes, if not in 
the caſe of Bargain and Sale as before is ſaid. The which is ſaid to this intent only to ſhew the expettati- 
on of the makers of the A, and by that to colle& their intent and meaning concerning the prefervation 
of any uſe, and not to draw in queſtion ſuch uſes in effſe, which are raiſed upon good conſideration after 
this Act, and lawfully executed by the letter of this Adt, for it is not intended to deſtroy any uſe either 
in efſe or in contingency, but by the ſaid rule of Law before the Statute of 27 H.8. Now in as much as the 
miſchicts before the Act, and the remedy which the makers of the Ad intended to apply are underſtood : 
The purview, and the words of the At by which the remedy is provided is to be conlidered.; and it is to 
know that theſe words of the purview, It may pleaſe the King's highneſs that it may be enaQed, &c. de- 
pend upon two ſentences of the preamble before, ſc:l. for the better extirpating and extinguithing of all 
ſuch ſubtile practiſed feoffments, 8c. and to the intent that the King's hi nor any of. his Subjedts 
may be deceived by reafon of ſuch truſt, uſes, or confidence. we; the King's highnels. So as the 
way to extirpate the uſes, and to avoid the deceit of them-provided by the AQ, is now to be ſeen, and that 
is, That whereany perſon ſtand or be ſeiſed of any lands, tenements, &c. That in every fuch cal, all and 
every ſuch perſon, 8c. that have, or hereafter ſhall have any ſuch uſe, 6c. ſhall from hencetotth Rand, and 
be ſciſed and adjudged in lawful feifin, eftate, and of and in the ſame lands and tenements of 
and in ſuch effates as they had in the uſe, and that the eſtate, right, and poſſefiion that was in fuch per- 
ſonsas were, or hereafter ſhall be ſeifed to the uſe of any ſuch perſon or perſons, be from henceforth clear- 
ly deemed in Ceftrey que »e, after ſuch quality, manner, form, and condition as they had in the uſe. 

And that is the remedy which the makers of the A& have provided to falve all the ſaid miſchieſs ; 
by which words of the purview of the A& it clearly h, that every uſe in effe, ſcil. in pofſciion, 
reverſion, or remainder is executed by the Statute, and that no' contingent uſe or right of at uſt (hall be 
Executed within this Statute until they come in eſſe. For toevery execution of an ufe by force of this Sta- 
tute four things are requiſite, Firſt, There ooght to be a perſon ſeiſed, for the words of the AG are, Any 
perſon ſtand or be ſciſed. Secondly, It behoveth that there be a Ceftzy qre ue in efſe, for the words of 
the A&t are, Stand ſeifed to the ufe of any perſon or perſons, &c. Thirdly, There ought to be an uſe 
in eſſe, ſcil. in poſſeſſion, reverſion, or remainder. Fourthly, The eſtate out of which the uſes rife 
ought to be velted in Ceſtwy que wſe, &c. for the words are, And that the fate of fuch perſon feiſcd to 
the uſe, ſhall be adjudged in Ceſtsy que we, 8c. fo that when theſe four concur, ſcil. ſeifur in feoffees, Ce- 
ftny que uſe in rerum natnra, a uſe ir eſſe, and that the eſtate of the feoffees may veſt in Ceftwy que uſe, 
there is exccution of the uſe within this Statute ; but if any of them fail, there is no execution of the 
uſe within this Statutes and therefore it is agreed in 10 Eljz. in Plowden's Comment. Dalamer's Caſe 
351. þ. that the Statute of 27 H. 8. doth not execate any uſe, but only uſes in efſe, ſo right of a preſent 
uſe, or a fature, or contingent uſe are excluded until they comein efſe. It is holden in 36 H. 8. Dier 58.4: 
that if Ceſtzy que whe int tail with divers uſes in remainder maketh a feoffment and dieth, and the Statute 
of 27 H. 8. 1s made, now the iſſue in tail hath right of an uſe in eſſe, as the Juſtices term it, and in 
10 Eliz. Dalamer's Caſe, but no execution thereof until entry by the feoffees, And with that agrec 
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Chudleigh's Calc. 
Dier 3 30. a. that if Ceſtuy que wſe in polſcſſhon make a tcoftment before the Statate, no right of an ule, 
ncithcr in poſſetlion nor in remainder ſhall be cxccated by the Statute of 27 H. 8. till regreſs by the 
t.offecs, uid ita ? There ought to be ſcitin in the tcoftee, Ceſtry que wſe in rerum natura, a ule in eſſe, 
and the cftate of the feotfees ought to be transferred to Ceſtry que uſe 3 and therefore admit that our Caſe 
had bccn before the Statute of 27 H. 5. and that our tcottmicnt was before the Statute, and after the Sta- 
cute was made, without queltion this uſe could never be recontinucd, or the repoſſeſſion of the land exc- 
cutcd to the ſame by the Statute 3 Then it the Statute doth not execute but only uſes in eſſe, and neither 
the right of an uſe in effe, nor an uſe in contingency, Ex hoc ſequitzr, that the right of an uſe, and uſes 
in contingency remain at the Common Law, until they come in efſe, and theretore if the eſtate of the 
feoffees be develtcd by diflcitin, or it the Qucen, or Corporation, or alien, or perſon attainted, &c. 
be enfcotfed betore the uſe come in eſſe, or it the land be aliened bona fide, upon conſideration to one 

who hath no notice, the uſe (hall never be exccuted, if not that theſe poſſeſſions be removed by lawful 

entry or ation of the teoffees. And it their entry and right be barred, the uſe is gone for ever, as it 

was at the Common Law bctore this Statute. And therefore if Ceſtuy que ſe wm tail, remainder in tail, 

reltraincd with clauſe of perpetuity- be difſeiſed, no uſe in contingency can be execvted within this 

Statute, for a diſſeiſor cannot be ſciſed to an uſe, and then there wants ſcifin of the feoffees, and there 

wants an uſe in eſſe, tor there is but a right of an uſe, and it is impothble that the eſtate of the feoffees 

can be veſted in Ceſtuy que uſe by the Act of 27 H. 8. when they have not any eſtate in them when the 

uſe (hall be executed. And there 15 no diftcrence as to the execution of an uſe by force of this Statute 

when the uſe is diſcontinued before the Statute, and when the eltate of the land is altered after the Act, 

and before the contingent uſe. came in efſe. And yet more colourable argument may be made for executi- 

on of the right of a preſent uſe by this Act ( as where tcoffees were difleiſed before the Statute) then for 

the exccution of a contingent uſe atter the Act being develted by diſſeiſin before they come in eſſe, for the 

words of the Act are, And the eſtate, right, and poſſeſſion that was or hereafter ſhall be in ſuch perſon 
ſciſed to any ſuch uſe, ſhall be in Ceſtuy que #ſe, 8c. So that when the feoffees are diſſeiſed before the 
Statute and after the Statute is made, now the feoffecs have a right to the land, and Ceſtuy que wſe, a 

right tothe uſe, and the Statute faith, That the cltate, right, and poſſeſſhon that was in the feoffees 
ſhall be in Ceſty que #ſe, and they before the difſeifn had the eſtate, and after the diſſcifin had right, 
but this clauſe is to be conjoyned with the hrſt branches of the At, and becauſe that ſeifin fails in the 
feoffees, a uſe in eſſe in Ceſtuy que vſe, and the eſtate continues all concurring at the time of the execution, 

there cannot bc any execution within this Statute. And yet at ſeveral times was there ſeifin in the feof- 
fees, a uſe in Ceſtuy que uſe, and ſcifin for a time, but they do not meet together when the uſe ſhould be 

exccuted, and for this cauſe in the ſaid Caſe; the uſe cannot be executed within this Statute, but the 
Caſe at the Bar is ſtronger, for in this Caſe there was never an ule in eſſe in the ſon of Chriſtopher before 

the diſcontinuance and deveſting of the eſtates. And ſuppoſe, that before the Statute a feoffment in fee 
had been made unto the uſe of F. $. for life, and after to the ue of the right heirs of 7. N. and the 

feoffees had been diſſeiſed, and after the Statute was made, and then F. N. died, and after his death 

F.S. dicth, ſhall this uſe be executed in the right heir of F. N 2 No truly, for the cauſes before rehear- 

{ed : Then by the ſame reaſon if the difſeifin had been in the ſame Caſe after the Statute, and before the 

death of F. N. ( for no execution can be during his life ) no poſſeſſion (hall be executed in the right heir 

of F. $. within this Statute. By this it appeareth of what moment their Objection is who ſay, That after 

the Statute of 27 F4. 8. the land is bound with the contingent uſe in whole hands ſoever the ſame cometh, 

for this Obje&ion is grounded upon hve abſurdities. | | 

I. The uſe ſhall be annexcd to the land, and not to the eſtate of the land, and by the ſame reaſon, a 
perſon attainted, alien, the King, a Corporation, the Lord by eſcheat, &c. might after the Statute be en- 
tcoffed or ſeiſed to the uſe of another, it the land only were bound with the uſe, for they ſhall have Com- 
mons, Advowſons, Ettovers, &c. as things annexed and appurtenant to the land 3 and what reaſon ſhall 
it be, that a perſon attainted, Corporation, &c. could not originally be as well enfeoffed to the uſe, as 
they (hall ſtand ſcifed to tormer contingent uſes, but eadem: eft ratio of the creation of an uſe, and of the 
continuance of an uſe, . 

2, The Statute requireth ( as hath been ſaid ) that there be an uſe in eſſe, and an uſe is but a confis 
dence and trult, tor ſo the words of the Statute expound it in joyning theſe words together, that is to 
ſay ( uſe, conhdence, and truſt ) but it is abſurd to ſay, That confidence and truſt can be repoſed in land 
which wanteth ſenſe, and which in regard of ſenſe is inferiour to brute beaſts, and it ſhall be leſs abſurd 
to ſay, That beaſts may be trutted who have ſenſe and want reaſon, then land which wants ſenſe and 
reaſon allo ſhall be trulted, - | 

3. It the land ſhall be bound and charged therewith, as with rent, common, or intereſt in the judge- 
ment of Law, then it in cffc&t ſhall overthrow all uſes, for then how can one by the Law, by deed in- 
dcnted made between two, covenant to ſtand ſeiſed unto the uſe of a ſtranger to the deed for if it ſhall 
be as a charge out of the land, it ſhall be void, for it is eſtrange to the deed 3 And how can a man after 
the Statute covenant to ſtand (ciſed to the uſe of himſelf for lite, or in tail the remainder over? For a 
man by the rule of the Common Law cannot create in himſelf a particular eſtate, nor give unto himſelf 
any cltate in poſſetſion, or remainder ( if not peradventure in Caſes of conclution ) but in as much as 
uſes atter the Statute are but trutts and contidences, the Law tolerates them fo long, as they agree in the 
declaration and limitation of their eſtates with the-rule of Law. 

4. It the nature of an uſe be changed, and a new hereditament made by conſtruction upon this Sta- 
tute, then if a man make a feoffment of land on the part of the mother without conſideration, his heir 
on the part of the father thall have the ſame 3 but it was agreed of late in the Caſe between Colgat and 
Þ/ythe in the Common Pleas, M. 29 & 30 Eliz. that the hcir on the part of the mother (hall have the ſame 
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5. If the Law ſhall be taken, that the land ſhall be bound with the contingent uſe in whoſe hands fo- 
ever it comes, this abſurdity and confuſion would be. Put caſe that Tonant in tail were, the remainder 
or reverſion over in fce, and he in the remainder or reverſion covenant by decd upon good conſideration, 
that if Tenant in tail die without ifſuc within four years, that he will ttand {ciſcd unto the uſe of B. in 
fee, and afterwards Tenant in tail maketh a feoffment in fee, and the feoffee covenanteth by deed with 
C. that if Tenant in tail dieth without ifſue within the ſaid four ycars, he will ftand fciſed unto the ule 
of C. in fee, Tenant in tail dieth within the four years, who ſhall have the uſe in this Caſe ? Certainly, 
there cannot be two ſeveral uſes in poſſeſſion in two ſeveral perſons at one and the ſame time in one and 
the fame land, for then it will follow that there ſhall be two ſeveral eſtates in poſſeſſion in two ſeveral 
perſons at one time 3 for if the fcoffec unto an uſe betore the ſtatute had bargained and ſold the land up- 
on good conſideration to one in tec who had no notice and exccute no cltate, the bargainee thall not 
have any uſe, but the ancient uſc continueth, for there remains privity in eltate and contidence alſo. 
And there cannot be two ſeveral uſcs of one and the ſame land in one and the fame degree 3 and therc- 
fore I conceive in the Caſe which hath been put, the uſe of the feoffee (hall be exccutcd, and not the uſe 
of the remainder or reverſion, for both uſes cannot meet in efſe together in one and the ſame land, and 
therefore they are compelled to confeſs that the future uſe in this Caſe may be taken away. And if it be 
ſo in the Caſe of Tenant in tail the remainder over, fo is it in the Caſe of Leſſee for life. And therefore 
if Leſlee for life be, the remainder over in fee, and he in the remainder covenanteth with B, by deed 
upon good conſideration, that if Leſſee for lite dieth within four years, that then he will ſtand ſeiſed un- 
to the uſe of B. in fee: And afterwards Leſſee for life maketh a feoffment in fee, and the feoffee maketh 
the like covenant with C. as is aforeſaid, and afterwards the Leſſee for life dieth within the four years, 
none can deny but that the uſe of the feoffee ſhall be executed, and not the contingent ule limited to B. 
for otherwiſe confuſion would follow. And the fame is all one with the Caſe at the Bar in et, for in 
that before the contingent uſe came in eſſe Leſſee for like maketh a feotfment in fee, fo as the contingent 
uſe which ſhould riſe out of the reverſion or remainder cannot riſe until the eſtate be recontinued, and 
reveſted 3 And for the reaſon thereof a notable Caſe between Fohn Hunt and Thomis Gatley was adjudged 

[128] byall the Juſtices of England M. 34 & 35 Eliz. at Hereford, which Caſe began Paſch. 23 Eliz. And 
; the fame was in effe&, that there was Tenant in tail, the remainder over in tail, he in the remainder 
chargeth the ſame with a rent charge, and afterwards Tenant in tail ſuffers a common Recovery and di- 
; eth without ifſue, the poſſeſſion of the Recoveror ſhall not be charged with the leaſe or rent, tor the poſ- 
ſcſlion and the new eſtate of the Recoveror which he hath gained from the Tenant in tail is ſubject to the 
charges and leaſes of the Recoveror, and cannot be ſubject unto the leaſes and charges of him in the 
remainder alſo ſin} & ſemel , So in the ſame Caſe it was agreed, that if Tenant in tail had made a 
feoffment; the eſtate and poſſeſſian of the feoffee fo long as the ſame continueth is not ſubje& unto the 
charges and leaſes of him in the remainder, but during the continuance thereof remaineth ſubje& only 
to the charges and leaſes of the feotfeez for there it was holden that until the eſtate out of which the 
charge or leaſe is derived be recontinued, the leſſee cannot enter, nos the regen diſtrain, ex quo nota, 
that although that the uſe ſhall be ( as is x" aS2a e out of the land ) yet it cannot begin until 
theeftate out of which it iſſucth be recontinued, Then it will be demanded, when the entry of the feof 
fees is __— and lawful after the Statute of 27 8. and when not. And to that there are divers opi- 
nions. think that the entry of the feoffees is not requiſite after the Statute to the execution of a 
future uſe, but when the eſtate out of which the uſe riſcth is diſturbed or altered by diſſeilin, or alienced 
to one who hath no notice, þut if the eſtate continue without ſuch alteration, then there needeth no entry 
of the feoffees; And with this:diverſity agreeth the Lord Dier and Manwood in 17 Eliz. Dier 340, where 
both took the fame difference when the feoffecs ought to enter in the lands to awake the ſleeping uſe, 
and when not, and their-reaſon is, becauſe there ought to be an uſe in eſſe, and not a right of an uſe, 
and the eſtate of the feoffees:ought to be transferred to Ceſtuy que ſe, and fo thought clear without que- 
tion, Others have taken” this difference, when the feoffees by their entry may gain their ancient fee t1m- 
ple out of which the uſes riſe, -there their entry is congeable, otherwiſe not, for the Law ( as they affirm ) 
will not ſuffer fraQtions of eſtates, and particular eſtates to be created without donors or lefſors 3 and to 
prove this difference, firſt they cite Dalamer's Caſc in Plowden's Comm, 350. which was in effe&, Robert 
Dalamer and Baatrice his wife being, Ceftuy que »ſe in ſpecial tail, the remainder unto the uſe of Robert 
Dalamer in general tajl, the xemander to the.uſe of Simon Dalamer in tee, Robert Dalamer 26 H. 8, did 
enfeoff Dial, who before the Statute enfeoffed Lyfter, who enfeoffed Simon Dalamer, who 3 E.6. enfeoffed 
Baynard in fee, Robert Dalamer died, and Jannings the ſurviving, teoffee entred for the reviving of the uſes; 
and it was adjudged that his entry was Lowfal, for he had gained his ancient fee ſimple, for it was agreed 
[b] by all, chat the feoffment of Simon Dalamer was not within the Statute of x K. 3, becauſe he had only 
, an uſe in remainder, and he who hath but an eſtate in uſe in remainder or in reverſion ( as it is there 
agreed) cannot make an eſtate over by: the Statute of 1 R. 3. although that the words of the Statute are 
general, Every feoffment, gift, , &c. forhe cannot make a feoffment, and a grant of the fee ſimple of 
the land he cannot make, for:then would follow fraction of the eſtates of the feoffees, und particular 
eſtates without donor or leffor. wt = | 

And if 4. be Ceftuy que uſe for life, the remainder of the uſe to B. in fee, if B. may grant ſuch eſtate 
of the land as he fad in oſ by the Statute of 1 R. 3. then it would follow that the grantee of B. ſhould 
have the fee ſimple of the land, and the feoffees who before had the fee fimple ſhould have now but an 
eſtate for the life of A.-which ſhould be abſurd and inconvenient. Alſo ſome fay, that if there be Te- 
nant for lifethe remainder in fee to the uſe of B. and before the Statute he in the remainder difſeiſeth 
lefſee tor life, and after theStatute'is made, the Statute ſhall not execute the uſe of the remainder, for 
the uſe riſeth intirely out of both the eſtates, and there ſhall not. be a fradtion neither of the uſe nor of 
the eſtate, for then he in the remainder ſhould be a difleifor for-lite only, and the remainder executed to 
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anothcr which ſhould beagainſt the Rule of the Law, and ſuch conſtruction is to be made that the Rules 
of Law be not broken. So if there be two joynt teotfees to the uſe of another, and one difſciſcth the 
other before the Statute of 27 FL. 8. and after the Statute is made, there ſhall not be fraction of the 
cltate of the feoffee for one moity, nor a breach of the Joynture, for the Statute of 27 H. 8, ſaveth the 
warranty, which by ſuch traction of the cltate ſhould be loft, Aud alſo the Statute faith, that the eſtate 
which was in the fcoffcc {hall be deemed in Ceſtry gue uſe, and that cannot be if there (hall be ſuch fracti- 
on of the cltate of the teottec.. And they cite the Caſc in M. 15 & 16 Eliz. Dier 329, & 330. which was 
cited for the opinions of Catlyn and Dier chict Juſtices, Sawnders chict Baron, and Manwood Juſtice with- 
out any open argument upon A Cale rcfcrred to them out of the Chancery, where the Caſe in effe&t was. 
A. Ceftuy que uſe wa tall the remainder of the uſe to B. in tail, the remainder of the uſe to A. in fee.” 4. 
before the Statute makes a feoffment unto the uſe of him(elt for life, and after unto the uſe of his eldeſt 
ſon and his witc, and to the heirs of the body of the fon, &c. and afterwards the Statutc is made, the 
father dicth, the tirlt feoffecs cnter intending to have revived the firſt uſein tail, and fo to have excluded 
the ſons wife, which was the Lady Buskereile, of the uſe limited upon the ſecond feoffment, But it was 
reſolved, that their entry was not lawtul, becauſe that by the feoftment of 4. who was Ceftuy que wſe in 
cail in poſſcſion ( and alſo had the tee fimple of the uſe. ) The fee fimple of the uſe was lawtully de- 
parted with, and as to that, the right of the teotfees bound by the Statute of 1 R. 3. then the feoffees by [113] 
their cntry cannot have their former cltate, ſci}, the tec limple, but ſhould have a particular cftate without 
donor or lcſfor, for which cauſe their entry was not lawful, tor the ſaid Juſtices took it, that when Ceſtuy 
que uſe in poſſeſſion maketh a teoffment, the ſame by the exprels letter of the Statute of 1 R. 3. bars the 
cntry of the feoffees for the fee limple, and by conſequence the Law will not ſuffer any diviſion or fracti- 
on of the eltate of the feoffees, for this cauſe their entry was not lawful. But ſee Dalamer's Caſe. 10 Eliz. 
Plowden's Comm. 350. upon ſolemn argument and great deliberation adjudged contrary, But others ſay 
it is not impertinent to ſay, That by the Act of Parliament the eſtate of the feoffees ſhall be divided, and 
it is not to be reſembled to caſes at the Common Law : And if other conſtruQtion ſhall be made, it ſhall 
be againſt common-reaſon and common allowance, and thereof great abſurdity would follow as they con- 
ceived; for they conceived and ſaid, That if a man covenanteth by deed with another, that after his - 
death that his ſon ſhall have his land in tail, that in this caſe the Statute of 27 H. 8, ſhall make a fra&ti- 
on of his eſtate, for he ſha)l have an cltate for life, as parcel of his ancient eſtate, and his ſon ſhould have 
the uſe and eſtate executed by the Statute of 27 HH. 8. 

And if the feoffees (hall never enter but when they ſhall have thcir ancient fee ſimple, ex hoc would fol- 
low, that if a man who hath not any ſon maketh a feoffment unto the uſe of himſelf for life, and af- 
ter to the uſe of his 1, 2, 3, 4, &c. {on in tail, and for default of ſuch iſſue unto the uſe of A. in tail, 
the remainder over to other perſons in rerum natura, there all the uſes in eſſe limited after the contingent 
uſes areexecuted by the Statute of 27 H.8. And in ſuch cafe if by diſſeifin or other alteration of the 
c{tate before the being, of the future uſes, the entry of the feoffees be taken away, becauſe they cannot 
have thcir ancient and former fee ſimple, the fame hall be as they conceive inconvenient and dangerous, 
and in cffe& jt ſhould take away the entry of all feoffees at this day, for almoſt in all ſuch conveyances 
and limitations of uſes, ſome of the latter remainders are limited and executed by the Statute in perſons 
in rerum natura, which cannot be deveſted by the entry of the feoffees. On the other ſide great abfurdit 
and inconvenience will follow, to ſay the eſtate remaineth in the feoffees to ſerve the future uſe when it 
{hall happen : For put caſe a man maketh a feoffment unto the'nſe of the feoffor for life, and after unto 
the uſe of his eldeft ſon in tail z (he having no ſon atthe time) and after unto the uſe of A.in tail.and after 
to the uſe of B.in fee, in this caſc, if any eftate ſhall be left in the feoffee to ſerve the fixture uſe, he ought to 
have an eſtate in fee fimple determinable in the mean timeand then:the feoffor ſhall have eftate for lite,and 
the teoffee ſhould have an cliate to him and his heirs as long as he who is not in efſe (and who peradven- 
ture never (hall be)(hall have hci of his body, and yet an cliate.tail ſhall be veſted and executed in 4. and [b] 
the remainder in B, in fee, which ſhall be abſurd and inconvenient as before is ſaid; And it ſhall be alſo 
convenicnt and dangerous; for then the feoffees ſhould puniſh Waſt,and enter for the forfeiture,&c. and yet 
peradventure the future ule thall never happen; and therefore they conceived,that all the uſes in efſe were 
preſently executed, and no cſiate ſhould be left in the feoffee in the mean time till the fature uſe come in 
eſſe. But they conceived a poſhbility of entry ſhould remain in the feoffee,which the Lord Dier in 17 Eliz. 
340, b. terreth Scintua juris, for if the feoffor hath iſſue a ſon, then preſently by the operation of the 
ACt of 27, HS, the teoffees (hould havean eſtate to preſerve this uſe, for the Statute ſaith, That the eſtate, 
&c, that was in fuch perſon or perſons, that were, or hereafter ſhould be ſeiſed of any lands to the uſe 
ot any perſ{qn, or. perſons, thould be deemed and adjudged in him or them that have or hercafter ſhall 
have ſuch uſe; So that when theſon is born, or when the future uſe cometh in eſſe, they ſay that the Sta- 
tute giveth the eltate from the feoffee to Ceftry gue uſe, and that for neceſſity of reaſon the eſtate after the 
contingent vie cometh in ofſe ſhall-be ta the feoffee to preſerve this future uſe, which by force of the Sta- 
cute might be deemed and adjudged out of the feoffee to Ceſtuyque-»ſe 3 but the feoffecs in the Caſe be- 
tore .put have but a poſſibility, becauſe that if the future uſe * not come in eſſe during the particular 
eliate, then.it ſhall never takeeffe, for in as much as the ſame js in the nature of a remainder it ought 
to take effect and velit during the particular fate, or at leaſt at the time of the determination of the par- 
ticular cliate,.,, And it was faxd, at the Bar by the Counſel of the Defendant, that that feemeth to be the 
better opinionz- c,_| 1, | 

And it was faid, that no uſes {hall be executed by the Statute of 27 H.3. whichare limitcd againſt the 
Rules of the Common Law, and the reafon thereof is apparent, for it appcarcth by the preamble of the 
Statute of 27,;H, 8. that it was the intent of the makers of the Act, to extirpate and extinguiſh ſuch 
lubtile practiſed teoffinents, fines, recoveries, abuſes and crrors, tending to the ſubverſion of the good and 
ancient Commun Lays of the land 3 ſo that it fully appeareth, that this Ac of 27 H. 8. (hall riot exc- 
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cute any uſcs which is limitcd againſt the rule of the Common Law, for the intent of the Act was to cx- 
tinguiſh and extirpate not the tcoftment, tine, or recovery, for thoſe were laudable and good conveyances 
of lands and tenements by the Common Law, as is in effect recited in the beginning of the Preamble ; 
but ſuch uſes which are abuſes and errors, and thercfore erroneous becauſe they arc apainſt the rule of the 
Common Law, and theretore this Law of 27 H.S. is a Law of reſtitution, ſcil. to rctiore the good and 
ancicnt Common Law which was in a manner ſubverted by abufive and erroneous uſes. And therefore 
it a man at this day make a feoffment in fee to the uſe of A. tor years, and after unto the uſe of the 
right heirs of B. or to the uſc'of the wite of B. which ſhall be; this limitation to the right hcirs and to 
the wife is void, becauſc it had bcen void if it had been limited in poſſeſſion, as appeareth M. 2 6& 3 Fiz. 
Dier 190, 191. So in the ſame Caſe if the uſe be limited to: A. for life, and after unto the uſe of the 
right heirs of B. or unto the wite of B. which ſhall be, if A. dicth, and after B. dieth, or taketh wite, 
this remainder to the right hcirs or to the wife is void, for it ſhall be void if it had becn limited in poſ- 
ſeſſion. And the Statute of 27 H.8. intendeth to reſtore the good and ancient Common Law, and not 
to give more privilege to execution cf uſes then to eſtates, which are executed by the ancient Common 
Law. And in proof thereof, it was reſolved by all the Juſtices of England, Paſch. 35 Eliz. in the Caſe of 
the Earl of Bedford referred to them out of the Court of Wards, and was thus in effe&t, Francis Earl of 
Bedford made a feoffment in fee of divers Mannors unto the uſe of himſelf for years, and after to the uſe 
of Fohn Lord Ruſſel his ſon and heir apparent, and to the heirs males of his body begotten, and for want 
of ſuch iſſue unto the uſe of the right heirs of the Earl, and afterwards the ſaid Fohn Lord Ruſſel died 
with iſſue male in the life of the ſaid Earl, and it was reſolved, that the uſe and cltate limited by way of 
remainder to the right heirs of the Earl was void, for it had becn void if it had been limited by cttate 
exccuted at the Common Law, for the remainder ought to velt during, the particular eſtate, 

And if a man make a feoffment to the uſe of himſclf for life, and after to the uſe of his eldeſt ſon and 
his heirs males of his body, and for want of ſuch iflue unto the uſe of his ſecond ſon in tail, &c. provi- 
ded that if his eldeſt ſon attempt to ſuffer a recovery, or levy a fine, &c. that then his eſtate ſhall ceaſe 
as if he were naturally dead pa] not otherwiſe, and that then the land ſhall deſcend or remain as if he 
were naturally dead without any forfeiture the eldeſt ſon hath iſſue a ſon, and attempts to alien, in this 
Caſe the Proviſo is repugnant and void, for if the fame had been limited by conveyance at the Common 
Law in poſſeſſion, without doubt it had been void: And in ſuch Caſe if it ſhould be good, I demand in 
whom 83 eſtate tail ſhall be after ſuch attempt, and who ſhall have the Writ of Watt, or ſhall enter for 
the forfeiture during the natural life of Tenant im tail. And'if a man by deed with livery of ſcifin giveth 
land in tail, the remainder in tail, the remainder in fee: Provided always ( as above ) ſuch Proviſo is 
—_— and void as is direaly proved by Richif's Caſe in Littleton, 163. and by 21 H.7. 11. & 21 
H. 6, 33. b. And this Caſe of an uſe isnot to be reſembled to a rent newly created, or any thing out 
of the land, but only to land it. ſelf, for now the Statute hath with an indifloluble marriage united the 
land and uſe together, and it ſhall be conſonant unto the intent of the makers of the At of 27 H.S. to 
reſtore the ancient Common Law in conſtruction of the execution of the poſſeſſion to the uſe. Then it 
will be objected, that in as much as that the Statute in the mean time executeth all the uſes in eſſe, and 


Ceftuy que uſe is quodam modo in the Poſt, and not in in privity of the eſtate out of which the future uſe 


Ii that for this cauſe, the future uſe ſhall not riſe at all, which ſhall be miſchievous and incon- 
veniecnt. PETE & | | 

The anſwer to this ObjeRtion ſhall be plainer, if a Caſe be put of an uſe in eſſe, and in fatwro, and 
upon- that the manner how future uſes ſhall be veſted by the Statute of 27 H. 8. ſhall be ſhewn, as by way 
of demonſtration, 4. maketh a feoffment in fee to the uſe of D. for life, and after to the uſe of him who 
ſhall be his firſt ſon in tail, and for default of fich iſſue, to the uſe of B. in tail, and for default of ſuch 
iſſue to the uſe of C, in fee, | in this Caſe preſently by the feoffment 4. hath an eſtate for life, the re- 
mainder.to B, in tail,..the remainder'to C. in fee, and no eſtate is put in abeiance or left in the feoffees; 
But if after 4. hath iſſue a ſon, then the ility. which the feoffee had becometh an eftate in Law, and 
PRANey the Statute executeth the poſſeſſion according to the limitation of the uſe, but if Tenant for life 

difſciſed before the birth of the ſon, and after he fuck ifſue, now nothing veſts in the ſon, becauſe 
there ought to be an uſe in eſſe before the: Statute can execute the poſſeſſion '3 but who ſhall enter to re- 
move the impediment, and to reſtore the privity of. the eſtates? Certalnly,”if the Tenant for lite ſhall 
reentet, he hall revive all the former eſtates which the Statute of27 H. 8. hath executed: to the former 
uſes in eſſe, and therefore alſo the'Statute doth transfer the eſtate of: the land-to'the ſon in tail, for that is 
the privity which the Statute requireth, ſcil. privity of eſtates which the ſame Statute hath executed _ 
the limitation cf the uſes in the ſame conveyance before, and after the death-of Tenant'for life the feof- 
fees may enter and revive the uſe. And: as leſſee for years or. for life, upon condition to have fee; cannot 
have an increaſe and enlargement of his eſtate, but upon the privity of cſtate of the leflee, ſono remain- 
der of a future uſe:can be transferred into'eſtate by force of this Act, before the'particulareftates execu- 
ted by the Statute upon the limitation of the uſes in the'ſame conveyance are recontinued.: But if Tenanc 
for lite maketh a feoffment or dicth before the birth of the ſon, his remainider-is deftroyed:” As if alcale 
be made for life, the remainder to the right heirs of F.'S./ if leſſee for-life make a'feoffment,” or dieth 
during 7. S. life, the remainder to the right heirs is deſtroyed, and. that'as it ſcemeth is the beſt con- 
ſtru&tion of the Statute of 27 H. 8. for other conſtruction ſhall overthrow the eltate-of infinite number 
of perſons, which ſhall he inconvenient, and againſt the practiſe and common opinion always after the 
making of the ſaid Aft unto this day. | 4d. | hh 

Another Objection hath been made that an uſe in contingency is in the:cuſtody of the Law, and there- 
fore cannot be diſcontinued or taken away 3 but thereof will follow great abſurdities.' Firſt, It ſhall be 


- abſuxd that a future or contingent uſe might be diſcontinued or taken away by a feoffment bona fide upon 


notice or difſeifin, &c, betore the Statute, and ſhall not be taken away or diſcontinued after the ns 
| when 
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when the Statute doth not extend to theſame until it come in efſe: Secondly, It ſhall be abſurd, that the 
Law, which by its definition is ſandtio ſanta jubens honefta, &- probibens contraria, (hall be conſervator ot 
preſerver of a thing impious and fraudulent, for by the judgment of the whole Parliament of 27 H. 8. 
uſcs are ſubtile and crafty, inventcd by frauds to diſ-inherit heirs, and to defraud the King and all other 
Lords of their-cſcheats, wards, and other profits of their Seignorics, &c. and as it is in the preatuble 
to introduce many other inconveniences, and to railc trouble and unquictneſs between the Subjects, ſhafl 
that be jubere hontſta, & probibere contraria ? No truly, but ſhall be jubere iniqua, & probibere contraria 5, and 
therefore Fitzherbert in Bokenham's Caſe, 28 H. 8. Dier 12. a. faith truly, that uſes are odious in the Law. 
Thirdly; The Common Law will not keep and nouriſh theſc {ubtilc and fraudulent uſes tanquanr in gremio 
legis, becauſe as appearcth by the judgment of all the Parliament in 27 H.8, they were invented arid 
praQiſed in ſabverſion of the ancient on Law, but the Law will not preſerve a ſabverter and de- 
{troyer in its boſom 3 and theſe uſes are termed abufes and errors by the whole Parliament in 27 H.S$. 
and therefore cannot remain in gremio legjs. So the intent of the Parliament was toextirpate and extin- 
guiſh ſubtile and fraudulent uſes as things tending to the ſubverlion of the ancient Common Law, and as 
©icreaſers Of fraud, ſubtilty, deccit, trouble, vexation, inquietnels, errors, and abuſes, beſides many and 
great miſchicfs and inconveniences 3 and the letter alſo of the purview of «the A&t- was clearly apainft 
them, and therefore it (hall be againſt all reafon co make-conſtruEtion againſt the expreſs mtent and 
meaning alſo of the (aid Act of Parliament, but therein to imitate the example of the reverend Judges 
in times paſt, who always conſtrue all Acts made againſt the fraud of uſes (-for of thoſe only it was 
ſpoken ) liberally and by equity, and againſt the letter for ſupp the fraud and inconveniencies of 
uſes ; And therefore where the Statutes bf 1 R. 2. & 4 H. 4. aforefaid, which gave ation for Ceſtuy 
we uſe (calling, him pernor of the profits )\and that the Writ ſhall noc-2hare for Non-tenures, yet the 
udges M. 4. E. 4. 38. by equity to meet with the fraud of uſes, exterid the ſame rp re it 
is there holden, and alſo in 5 E. 4. 44+ b. & 45. 667 H.6, 10,'s. and the-Judges'in 36 H. 6. 34. ex- 
tend the (aid Statutes by like equity to diſclaimer. Alfo the Statute of 1 H. 7. c.r. gave a Formed 0n- 
ly by expreſs name to Cefimy que wſe, but the Judgesin 14 H. 7. 17, 31. & 15 H. 7.8. uponlong debate 
is ſue to a Scire factas to executean eſtate tail in remainder by equity 3 ſo the Statute of r R.3. 
cap. 7. Which ſpeaketh of leaſes, &&c. made by Coftuy que #ſe is extended by foes in 7 H.7. 6. unto 
executions by Elegjt, 8c. by Ceftny que uſe, and where the Statute of 1 R, 3, faith, All grants, &c, (hall 
be good againſt him and his feotfees, yer it was agreed in 4 H. 7. 8.6. that the grant of a rent charge ſhall 
be good againk the diſſcifor of the feotfees. And if Ceſtwy que wſe be enfeoffed by the difſeifors of the feof- 
fees, and he make a feoffrment over, if the letrer of the Act of 1 R. 3. beonly conſidered, the ſame is not 
according to his authority given by the preciſe wordsof the ſaid At, for it 9faid in 8 M7. 9. 2. that he 
ought to do it as ſervant and in the right of the feoffees, and yer 27 H. 8. 29. þ. it is to a purcha- 
ſor by <quity of the Statute, For as it isfaidin 5 Hf, 7.5-b. the fame AR was rms of 
the grantees, and not for the advantage of Cytny que »ſe, But in the Caſt at" Bar, the rtieanig of the 
makers of the A is apparent, and the letter of the Ae is expreſly with us; #nd tniſchiets other- 
wiſe would follow then were before the Act if theſd freeoe-alhs ſhall be preſeryed in the Caſe ar the Bar. 
The Statute made in 32 E, 1. de dortis condivionalibus its renner created vittes, and the fatne <on- 
tinued about 200 yeats, but in 12 E. 4. 19. bythe reſdlution'of 4lt the fudges it was reſolved, by 
a common recovery the eſtate tail ſhall be barred, for the miſchiefs which were introduced in the Cotn- 
monwealth thereby, In the time of R. 2. Juftite Rich4l attempted to tnake a perpetuity, as it appear 
by Livzleton in his Chapter of Warranty 263. 8 21 H. 6. 353, b, which was ſuch mi effect, J 
having divers ſons, and intending that none of his ſons ſhould aller thoſe lands, or make any watratity 
to bar or hurt the others, he made a deed indented to ſiith effeR, ſci/. That the lands and cenements 
i 46 to his eldeſt ſon. in tail condition that if his eldeſt ſon alien) in fee ot irt tail, &ec, Or if 
any of his ſons ſhall alien, &c. 'that then their eftate ſhould ceafe; and ſhould be yoid, ard that then the 
lands ſhall remain to his ſecond ſon in tail, and fo to his other ſors in remainder, and livery and ſeifin 
was made accordingly. But all ſuch remairiders were void becanſe the limitations of them were againſt 
the rule of law as appeareth there by Li:#leton. And ſo it appeareth in 21 H,'6, 33. that Thirning chief 
Juſtice of the Common Pleas naade the like ity for the continuance of his land in his blood with- 
out alienation z but the Judges held the ſame againſt the'Law., *And if after the Statute of 27 H. 8. 
which hath made an inſeparable unity ard 'conjuniorn between the uſe and the poſſeilion, the like con- 
ſirucion ſhall be made of  cftates limited in uſe and executed by the Statute as of eſtates executed in poſ- 
ſeſion, and by the Common Law, it ſhall be hard in my opinion to maintain'fach Proviſoes, or Condi- 
tions to make eſtates of frechold and inheritance lawfully veſted to ceaſe in one and to veſt and reveſt 
In others againſt the rule of the Common Law, And ſo I conceive upon the whole matter, that the futuxe 
uſcs in the Caſe at the Bar by the faid feoffment of the feoffees was utterly deftroyed, and by conſequence 
judgment ought to be-given tor the Defendane. 

And afterwards this Caſe was openly argued by all the Juſtices of Eng/and, and the Barons of the Ex- 
chequer, in the/Exchequer Chamber, at ſix ſeveral days: 1. By Baron Ewens and Juſtice Owen 3 2. By 
rn Beamond and Juſtice Fenner 3. By Juſtice Walneſley and Juſtice Gawdy 3 4- By Baron Clark and 

ultice Clench 3 5. By Sir W, Periam chict Baron of the Exchequer, and by Sir £4. Anderſon chicf Juſtice 
of the Cemmon Pleas; And 6. by Sit Fobn Popham chief Juſtice of England. All which Arguments 
of the Judges: and Barons I heard, but only of Juſtice Beamond, and therefore that which T ſhall ſay 
of that , I ſhall ay by credible relation of others 4 but my intent is not tq Report any of their 
Arguments at large, and in the fame form as they were, delivered by them , but ſuch a ſummary 
collection of the effet and ſubſtance of them all as the matter ( the ſame being the firſt Caſe 
which was adjudged, and being of great importance ) will permit. And becauſe that Juſtice Wal- 
mefley and the chiet Baron only argued that Judgment ſhould be given for the Plaintiff, and all _ 
other 
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other Judges and Barons concluded againſt the PlaintA, I begin with the e&ffe& of their two Argu- 
ments : : 

Before the Statute of 1 R. 3. the feoffees had not only all the eſtate in the land, but alſo all the power 
to give and diſpoſe thercof, for Ceſtuy quewſe was a treſpaſſor, it he againfi their will did enter upon the 
land. And after the Statutc of 1 R. 3. Ceſtzy que uſe had power to make a diſpolition of the land. it ſelf, 
and yet notwithſtanding that, all the power of the land did remain in the-feotfee until Ceſtzry que ſe had 
made ſuch a diſpoſition, for which cauſe the ſaid Ad intending to provide for Ceſtry que uſe had 
not made ſufficient proviſion for him. For the eſtate of the lands remaining in the feotfees, they many 
times contrary tothe trult repoſed in them, by ſecret teoffments, eſtates, and other covenous Acts had 
defrauded Ceftny que uſe, and had preventcd ſuch diſpoſition of the land that the ſaid Act of x R.3. gave 
to him 3 and as Walmeſley ſaid, there was ſometimes traud-in both, tor when Ceſtuy que ſe by himſelf 
without the feoffces by torce of the Statute of 1 R. 3; and the teotfees by themſelves without Geſtuy que 
ſe by the Common Law had both (everally abſolute power to make diſpoſition of one and the ſameland ; 
ſometimes Ceſtuy que uſe by his ſecret eſtates prevented the feoffees, and ſometimes the teoffees by the like 
ſecret eſtates prevented Ceſtay que wſe, ſo that as he ſaid, they played at double hand, and thereby beguiled 
the true intention of the Act. And the chief Baron and Walmeſley ſaid, that the Statute of 27 H.S, was 
not made to extinguiſh or eradicate any uſes, but the Statute of 27 H. 8. hath advanced uſes, and now 
hath eſtabliſhed fafety and aſſurance for Ceſtuy que »ſe againſt the feoffees, for before the Statute the feof- 
fees were owners of the land, and now the Statute of 27 H; 8. hath made Ceftwy que uſe owner of the 
land 3 before the Statute the poſſeſſion did govern and rule the uſe, but now after the Statute, the uſe 
doth govern and rule the poſſeſſion 3 for by the ſaid Act of 27 H.S8. the on is a ſubject and fol- 
lower of the uſe. And no word in the preamble doth condemn uſes, but for the extirpating and extin- 
guiſhing of all ſuch ſubtile practiſed feoffments, fines, recoveries, abuſes, 8c, ſoas the uſesare-not guil- 
ty of the inconvenienceies mentioned in the preamble, but the feoffments,; tines and recovery ſubtilly and 
craftily praCtiſed, ſo as the intention of the At was for to extirpate and extinguiſh ( which both are fig- 
nificant words ) all ſuch feoffments, fines,- recoveries, but how ? By deſtroying of uſes ; no truly, but 
by deveſting all the eſtate out of the feoffees, conuſees, and recoverors, and veſting the ſame 'in Ceſtay 
gue wſe, (0 that it ſhall be againſt the —_—_ and the letter of the Law alſo, to ſay that any eſtate or 
right or ſcintille juris hould remain in the teoffees after the Statute of 27 H.S8. for it appeareth by the 
preamble, that the makers of the A& did intend to extirpate and eradicate all the eftate of the feotfees, 
and the letter of the body of the Ac is, that the eſtate, right, title, and poſſeſſion that wasinſuch perſon 
or perſons that were or hereafter ſhall be ſeiſed of any lands to the uſe of ſuch perſon be from thence- 
forth clearly adjudged and deemed in him or them, &c. ſo that by a Judgment given by all the Parliament 
the eſtate ſhall be out of the feoffees 3 and the chief Baron faid, that ſcintilla jzeris which is mentioned in 
17 Eliz. is like to Sir Thomas Moore's Entopia 3 and they faid that after this Statute, that no truſt or con- 
fidence was repoſed in the feoffees. Fornow as Walmeſley ſaid the feoffces non poſſient agere aut permittere 
aliquid in prejudice of Ceſftzy que wſe. | Ei, 

Before the Statute the office of the feoffee was to execute the'eſtate according to the uſe, but now the 
Statute hath taken away all the office of the feoffees, and now the Act doth execute the poſſeſſion to the 
uſe, and takes away all the truſt and power, out of the feoffees. And the letter of the Statute of 27 H. 8. 
is, Where any perſon or perſons ſtand:or' be ſeiſed, or at any time hereafter ſhall happen to be ſeiſed, and 


. they relied much upon theſe words ( at any time) for it ſeemed to them by theſe words, that the ſeiſin 


which the feoffees have at the beginning by the feoffment ſhall be ſufficient within this Act to ſerve all 
the uſes as well fature when they come in eſſe as preſent, for there needeth not many ſeilns, nor ſeifin to. 
continue, but ſeifin at any time, ſo ſeifin at one time ſhall ſuffice, for the Statute ſaith, (eiſed'at any time, 
and it ſhall be hard when the Statute requireth but one ſeifin at one time only, that many ſeifms and at 
ſeveral times againſt the intent and letter of the Act ſhould be required. The Statute of 27 H. 8; extend- 
eth to all lawful and uſcs as well future as in eſſe, and no ſuch uſe is deſtroyed but advanced and ex- 
tolled, as hath been ſaid before, And I almeſley ſaid, that if ſuch conſtruction (hall be nfade to deſtroy 
theſe future uſes, the uſual pleading all times in praQtiſe, after the Statute ought to be altered; for the 
pleading ofa feoffment in fee unto future uſes after that they come in eſſs;1s virtute cxjus & vigore atius Pare 
liamenti, &c. de uſibus in poſſeſſimem transferend', Ceſtuy que uſe was ſeiſed, GCC ſo that one'ſeifin is ſuffici- 
ent as is proved by the uſual form of pleading, but now the pleading of it. ſhall be altered if many ſei- 
ſins ſhall be requiſite, and then more ſcifins then one ought to be alledged. And he ſaid, as a fountain gi- 


veth to every one which cometh in their time to it a juſt meaſure of water, ſo the firſt ſeifin and eſtate in 
fee given by the firſt feoffment to the feoffees is ſufficient to yield to all perſons towhom any ule preſent 


or tuture is limited a competent meaſure of cſtate in their time/proportionable to their eſtates which they 
ſhall have in the uſe; ſo that it ſeemeth to them, that the firſt ſeiſin by force of the feoffment 'by which 
the fee ſimple is given to the feoffees ſhall be ſufficient to ſerve all the particular uſes as well future as 
preſent in their ſeveral times, and nothing, ſhall remain in the feoffees. But Walmeſley (aid, that all the 
eſtate ſhall be firſt veſted in thoſe who are in rerum natwra, and the poſſeſſion ſhall be veſted in him who 
hath the future uſe when the ſame cometh in eſſe by force of the firlt livery, and ſhal] divide-the eſtates 
which were conjoyned- before. And he agreed that an alien, nor a perſon attainted, nor a Corporation 
cannot at this day be originally enfeoffed to; the uſe of an gther,for no uſe can be created-out of their ſeifin, 
FS. maketh a feoffment in fee to divers natural perſons to certain uſes, ſome preſent, and.ſome future, ſo 
as the uſes are well created and raiſed, although a Corporation be afterwards enfeotfed of the: land, yet 
the future uſg they come in (eſſe, ſhall be raiſed and executed by force of the firft livery, and the 
firſt ſeilin: of the feoffees, and by force of the AR, as he conceived. . And Walmeſley further (aid, that the 
future uſes in our Caſe cannot be ſuſpended, for a thing which never was in eſſe cannot but be ſuſpen- 


ded, but all the eltate velts firſt in them who have the preſent uſes, or the uſes un gfe, and when''the fu- 
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tureuſes comein eſſe, then they ſhall become and hall come mn between the othercitates which werecon- 
joyned before 3 and in proof thereof they cited thc Caſe of Crann>r 14 Fliz. reported by the Lord Dizr, 
fol. 309. andthe Caſe of Senor pero 16 Eliz, reported alſo by the Lord Dier 337.and the Caſe of 
5 H. 7. 6. If Ceſtry gue uſe by FOrCe ot the Statute Of I Bt. 3, Make a FCOimene 1 tee upon Condition, 
and after cntrethtor the Condition broken, the tcottces never had th and again, becauſe all the intereſt 
and privity of. the teofftecs Was Once by the tfcofiment caken out = them, 5 S:) 11 the Cale im 19 H. 6, 76. 
& 2 E. 4.2. if a man make a tcoffmcnt in fee upon Condition Ui ic heinal] make afeoffinent over in fee, 
in this Caſe if the ſcccnd teoffee retuſe, the teotfor (hall entcr, tor 1t ivas the 1utent of both parties that 
the feoffee thould depart with all his cltate, and nothing, {hould YCImiain in h mM: Otherwiſe it is, if the 
Condition were that he{hould make a gitt in tailz and he faid,that ita tcoffment be made of Land unto 
the uſe of 4. and there is alſo a rent iſſuing, out of the fame Land unto the uſe of B. although the 
poſſcſion of the Land be diſturbed by diffcitin, yet the ule of the rcat is nor dilturbed thereby, becauſe 
the diſturbance is done to another {ciſin, that is to {ay, to the Land a:  1:0t to the ſeitin of the rent 
out of which the uſe is limited. So in the Caſe at Barr, thedittuLanceis not the firſtſeifin given by the 


feoffment, out of which all the uſcs as out of a tountain flow, but che diiturbance is done to other ſei- - 


ſins, ſcil. to ſeiſms exccuted by the Statute of 27 H. 5. and not to the tirſt ſeilin, which by no means 
can be taken anddevelied, for it hath not any effence until the tutureuſe hath effence,- which by force 
of the Statute (hall draw a ſufficient eſtate to it, but when the future uſe is come in eſſe,now by reference 
and relation to the firſt ſeilin thereis ſeifin and uſe within the Statuteof 27 H. 8. And in proof thereof 
hecited Bracebridges Caſe 15 Eliz. which in ctte&t was : A man made a teoffment of a Marnor to di- 
verſe, to certain uſes, upon condition that if certain monies were not paid within a certain time, that 
then they ſhould ſtand ſeiſcd to other uſes 3 the monies were not paid, - and after attornment ' was to the 
feoffees when the poſſeiſion of the demeſns were executed before by the Statute 3 in®his Caſe after the 
condition broken Ceſtuy qrte uſe had poſſeihon of the Land by torce of the firſt livery 3 and yet there was 
not any cotinuance of ſeiſin in the teoffees, nor the teoftees werenot ſeiſed of the Land at the time of the 
execution of the poſſeſſion to the ule. ; 

And the Caſe of 13 Eliz. Dier 298. b. 22 Eliz. 369. a. Tenant in Capite enfeoffeth one and hisheirs, 
provided that when the tcoffor ſhall pay 100. /, tohim or his heirs, that then it ſhall be tothe uſe of the 
teoffor and his heirs, the fcoffeedieth his heir within age, the 100.1. is paid, office is found, the feoffor 
ſhall have the uſe by force of the firſt livery, and by relation to it ſhall defeat the Wardfhip 'of the body 
and land. And hefaid, thatif a man make a teoftment in fee to the uſe of himſelf for life, : and after 
to the uſe of another in tail, with divers remainders over with power to his leflee for life to make 
leaſes for 21, years, or 3. lives, in this Caſe, if the Tenant for life make a leaſe for 21, years or 3. lives, 
it ought be derived and take his eflenceout of the firlt feotfment, or otherwiſe all leaſes ſhall be deter- 
amincd by the death of the leſſee forlife, and in the ſame Caſe there is not any. ſeifin continuing 'in the 
feoffees, but the firit ſeifin ſufficeth, and the fame is conſonant tothewords of the Ad of 27 H, 8. for it 
faith, That the eſtate that was in the teoffee ſhall be adjudged in Ceftwy ove ſe; But Periam chief Baron 
conceived, that theſe future uſes before their birthsare not preſerved in the bowels and: belly:of the La 
but that they were in nbibus, and inthe preſervation of the Law; forhe well agreed with Walmeſley,that 
by forceof the Act allthe eſtateſhall beout of the teoffees, and then of neceſſity he faid it ought to be in 
ſome perſon, or inahbeyance and conſideration of theLaw. And it ſhall be abſurd to fay that the feoffees 
ſhall haveleſs eſtate than they took by the firſt livery, And therefore becauſe nothing remains in the fe- 
offees, and this futurecaſe cannot be executed until the perfon whoſhall take the fame be inbeing,of ne- 
celſity in the mean timeit ought to. be inthe preſervation of the Law. And if any Caſebe doubttulupon 
a Statute itis good to conſtrue the ſame accggding to the reaſon of the CommonLaw, as it is faid in Da- 
lamers Caſe in Plow.Com. 351. | Molar 9H | 

Andif theeſtate in our Caſe had beenlimited inour poſſeſſion by livery and ſeifin, theremainder tothe 
eldelt ſon, &e. till his birth itſhall be by the rule of the Common Law in the conſideration of the Law 
and by the ſame rcaſon-the uſe ſhall bein our Caſe, and as the uſe ſhall be, fo ſhall bethe poſſeſſion by 
force, of the Statute, for be the uſe in efſe, or in the conlideration of the Law, the poſſeifion ſhall be 
transferred to it by force of the Statute, And he took a difference between feoffees before the ' Statute, 
and feoffees after the Statute 3 forit teoffees unto an uſe were difſeiſed before the Statute, no uſe could 
be executed after the Statute without regreſs of the feoffees, for the Statute faith, Which be or at any 
time hereafter ſhallbe ſeiſed, &c. And thoſe who were difſeiſed before the Statute, were not ſeiſed at 
the time of the Act, nor atany time after unt{Wegreſs ; Otherwiſe it is when the feoffment is made at- 
ter the Statute caſe qua ſupra. And where the Statute faith, To the uſe of any perſon or perſons, the 
Statute doth not ſay, To the uſe of any perſon or perſons in eſſe, but to the uſe of another perſon, and 
that ſhall be intended when his time ſhall come 3 and it ſhall be a hard conſtruction to deftroy the future 
uſes in our Caſe which werelimited upon good cauſe and conſideration.,and eſpecially when the ſons who 
then were not in eſſe, were not partics to any wrong,covin-or pradice 3 but he ſaid, that theuſe by the 
Common Law was in abeyance and cuſtody of the Law. And the poſſeſſion accordingly by force of 
the Statute, for no other perſon can take the fame, and a thing which is committed to the cuſtody of 
the Law, the Law will lawfully preſerve without any violence or deſtruction. And therefore 32 H. 6. 


if there be Tenant for life the remainder to the right heirs of F.S. and Tenant for life is difſeiſed, and a ' 


deſcent caſt, and after F. S. dieth, and then the leſſee for life dicth, the entry of the right heir of F. S. 
is lawful, and he put alſo the Caſe of the Parſon to this purpoſe. And to prove that as well the poſ- 
ſeſſion as the uſe are in the cuſtody of the Law, he cited Cranmers Caſe 14 Eliz. Dier 309. that the 
remainder limited to the Executors was in abeyance 3 and the Earl of Bedfords Caſe, in which 
Caſe he ſaid it was agreed, that the remainder to his right heirs was in the cuſtody of the Law 
until the death of Fohn Lord Ruſſel, And 17 Eliz. Dicr. Brents Caſe 340. that the remainder limited 
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to the wife that ſhall be was in abeyance in the Lord Brayes Caſe, 2 Eliz. Dier fol. 190, 191, where 
it was holden, that the remainder liniited to the wife that (ſhall be ſhould be in abeyance if the 
particular eſtatchad not been but a Term,which cannot by the rule of Law ſupport a remainder in abcy- 
ance. And he cited the Caſes in Brooks Abridgement Feoffments to uſes. 30 H. 8. & 50 pl. 3. M. pl. 59. 
when Brook was chief Juſtice 3 and he id, that the uſes do extend themſelves into many branches, 
and are to be ae; wn Nebuchadnezzars tree, for in this tree the fowls of the heaven build theirneſts, 
and the noblcs of this Realm ered and eſtabliſh their houſes,and under this tree the infinits pecora canipi, 
and great part of Copyholders and Farmers of land for ſhelter _and ſafety, and he faid, that if the tree 
ſhall be overthrown and overturned, it would make a great print and impreſſion in the land. And 
therefore it was convenient to repreſs the miſchict after by Parliament, and not to have retroſpe& to 
Caſcs before. PO, 

And he and W#lmeſley alſo agreed in their argument, that the uſes in this Caſe ſhall follow the rules 
of eſtates at the Conimon Law. And thereforein this Caſe, it Tenant for lite dicth before the birth 
of the fon, the remainder in uſe ſhall be void, for ſuch remainder {hail be void by the rule of the 
Common Law if it had been made in poſſeſſion, if the remainder do not velt during the particular 
eſtate, or at leaſt when the particular eſtate determineth , and no difference between uſes and eſtates 
made in poſſeſſion to this purpoſe. And ſo they did conclude, that Judgement ought to be given for 
the Plaintiff. 

On the other fide it war argued by Baron Ewens, Juſtice Owen, Juſtice Beamond, Juſtice Fenner, Juſtice 
Gamdy, Baron Clark, Juſtice Clench, the Lord Anderſon, and Popham Lord chief Juſtice to the contrary. 
And it was agreed by them all, that the feoffment made by the faid feoffees who had an eſtate for 
life by limitation of uſe deveſted all the eſtates, and the future uſes alſo. And although that Richard 
Chudleigh their fcoffee had notice of the future uſe, yet it is not material, becauſe that all the ancient 
cltates were develicd by the faid feoffment 3 and this new eſtate cannot be ſubje& to the ancient uſes 
which riſe out of the ancient eftate which was deveſted by the feoffment. And Gawdy Juſtice faid, 
that the uſes limited to the eldeſt fon, &c. were in abeyance, and he fajd that the eſtates of the land 
ſufficient to ſerve theſe future uſes were in abeyance alſo 3 but he agreed that the ſame was not by the 
letter of the Statute of 27 H. 8, but ſhall be taken by equity of the faid Statute, For he faid, that the 
letter of the Statute is, To the uſe of any perſon or perſons, and here yanteth perſon, &c. alſoin every 
Caſe ſuch perſon ſhall be adjudged in lawful ſeiſin, &c. alto, and that the eſtate, 8c. ſhall be adjudged 
in him or them that ſhall have ſuch uſe ; and therefore he faid, 'the uſes in abeyance by the equity of 
the Statute did draw ſufficient eſtate to ſerve them in abeyance alſo, and that for the faving and main- 
tenance of future uſes, and that they ſhall be defeated and deſtroyed; and he agreed alfo, that all the 
Yeſent uſes as well precedent as ſubſequent were executed preſently ; and he agreed with the other 

uſtices, that the Statute of 27 H. 8. did not extend to ſubvert and deſtroy uſes in other manner theri 
by the executing and transferring of the poſſeſſhon of the land to them. And Gawdy cited the opinion 
of Fitzherbert in2$H. $. 12. a. thatit was an inconvenienceand impoſſibility in Law before the Statute 
of 27 H. 8, that two men ſhould have ſevera! powers to make diſpoſition of the ſame land, ſel. the fe- 
offecs by the Common Law, and Ceftzey que »ſe by the Statute of 1 R. 3. and that inconvenience was 
intended to be remedied by this A& of 27 H.8. and he conceived, that all the eſtate ſhall be out of the 
teaffees, for no right of the feoffeesis ſaved which they have to other uſes, asit is faid 7 E. 6. in Stephen 


, 


Davies Caſe, Dier 88. b. 

And if a feoffment in fee be made unto the uſe of one for life, and after to the right heirs of F. S, the 
feee ſimple of the land ſhall be in abeyance; and before the Statute ifaman had made a feoffment unto the 
uſe of one for years, and after tothe right heirs of F. 8. this Wnitation had been good, for the feoffees re- 
main Tenants of the freehold, but ſuch limitation after theStatute is, void, for then the freehold ſhall be in 
ſuſpence, for nothing canremain in the feoffees 3 but he faid, that theſe remainders in futurewere devefted 
and deſizoyed by the feoffment of the Tenants forlife; and although the remaindersbe within cuſtody of 
the Law, yetthey oughtto be ſubje& to the rules of the Law, for the Law will never preſerve any thing 
againſt the rule of Law : And becauſe that the rule of Lawis, that hein the remainder ought to take the 
land when the particular eſtate determineth, or' elſe the remainder ſhall be void; and in this Caſe for 
as much as by the feoffment of the Tenants for life their eſtate was determined, and title of entry given 
for the forfeiture, and thenthoſe in the future remainder were not in efſe to take it, for this cauſe the re- 
mainders . in futuro by matter ex poſt faffo were utterly yed and made void, and there is no diffe- 
rence when the eſtate for life determineth by the death. W' the Tenant for life, and when the ſame deter- 
mincth in right by his forfeiture,for in both Caſes entry is given unto him in- the next remainder.and then 
if he cannot takethe land when the particulareſtate endeth, the remainder is void, And if Chriftopher Chud- 
leigh at the time of the forfeiture had been born, he could not have entred for the forfciture. 

If there be Tenant for life, the remainder to the right heirs of 7. S. if in this Caſe Tenant for life 
maketh a feoffment in fee during the life of F. S. the remainder is deſiroycd, for otherwiſe there ſhould 
bea remainder without a particular eſtate, which cannot be, no more in the Caſe of an uſe then in the 
Caſe of an eſtate made in poſſeſſion. And'upon that he cited the Caſe 3 Eliz. Dier. Brayes Caſe. And 
of the ſame opinion was Pophamchief Juſtice, Baron Clarke and Owen, as to the ſaid point of forfeiture, 
admitting that no diſturbance or alteration of the eſtate had been made. And the chief Juſtice denied 
the opinion of Gaſcoigne in7 H. 4. 2 3. b. who thought that ſuch remainder ſhould not be defeated by 
the fcoffment of Tenant for life. And Baron Clarke put the Caſe in 11 R. 2. Fitz. Detinue 46. A 
gift in tail was made to 4. C. the remainder to the right heirs of A. S. the donee made a feoft- 
ment unto B, in fee, and after A. 8. died, his right heir ſhall never have the remainder norany Char- 
ter which doth concern the ſame,buttheeſtate of the land was by the feoffment of the Tenantin tailde- 
veſted and detexmined,and all eſtates veſted inthe feoffee, and therewas not any particular eſtateneither in eſſe, 
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nor in right to ſupport the remainder when if tell, for by the teoffment of the Tenant in tail his right is 
ntterly gone, as Littleton ſaid, and then at the time the remainder tell, ſci}, at the death of A. S. there 
was not any particular eſtate to ſupport the remainder, neither in eſſe nor in right, And in the faid Caſe, 
note the words of Charleton chict Juſtice, and the judgment 3 But it Tenant in tail be difſeiſed and dicth, 
the ſame ſhall not take away thc remainder, tor there a right of the particular eſtate remaineth to {upport 
the right of the remaindcr, but when the Tenant in tail maketh a tcottment no right remaincth in him. 
And Juſtice Owen ſaid, It Tenant tor life had made a teoffment in_ our Calc hcfore the birth of the ſon, 
he in the next remainder in eſſe thould enter for the forfeiture. And Gawdy ſaid, that in divers Caſes a 
thing in abcyance may bc barred and deltroyed z as if Tenant in tail be difſciſed, and rclcaſe to the dif 
ſcifor, now Littleton ſaith the ttate tail is in abeyance, yet it may be barred by a common recovery in 
which.the Tenant in tail is vouched : Soit Tenant-in tail be, the remainder tothe right heirs of Tel 
Tenant in tail ſuffer a common recovery, the remainder is barred. So he ſaid upon the Caſe of 17 Eliz. 
Dier fol. 340. If the husband maketh a tcoftment in tee before the taking wife, the wite ſhall never take, 
for-the poſſeſſion and cliate of the land 1s altered and charged and transferred to the poſſeſſion of another 
before the title of the wite doth accrue, but it no deveſting or alteration had been, then the uſe ſhall 
veſt in the wife, and he reſembled it to the Caſe 22 Aff. 47. 26 Af. 8. & 29 Aſſ. g4. If a warranty be 
made to the pofſeilion of a villain if the anceſtor dieth,' {o long as it continucth in his poſſeſſion it ſhal] 
bind, but if the Lord of the villain entreth before the warranty doth attach, then the warranty ſhall not 
bind, for the Lord of a villain is in by force of his title of villainage, and the eſtate and the poſſcifion of 
the land doth not continue, but by the entry ,of the Lord is altered and changed. And it was holden by 
Baron Emenrs, Owen, Beamond, Fenner, Clark,, Clench, the L. Anderſon, and Popham L. chicf Juſtice, that at 
the Common Law, by diffeifin or by ſuch teoffment as in the caſe at Bar, as well all future; uſes or uſes in 
contingency are develted. and diſcontinued, as uſes in efſe until the firlt eſtate out of which the uſes riſe be 


' recontinued, And the Statute of 27 H. 8. doth not transfer any poſſeſſion to any uſe but only to uſes in 


oe and not to any uſe: in future or in contingency until they come in eſſe 3 and the ſame appeareth' by 
the expreſs letter of the Act, for as there ought to bea perſon in efſe ſeiſed to the ule, ſo there ought to be 
an ule in eſſe which ſhould riſe out of the cltate, and there ought to be a perſon in eſſe who-ſhall [take the 
uſe, before any.poſſelſion can be transferred and executed to the uſe, for if the perſon who (hall take the 
uſe be not in eſſe, or if the perſon be in eſſe, and no uſe be in eſſe, but only a poſſibility ( as the Lord An- 
derſon (aid) of an uſe, then cannot-be any execution of the poſleſſion to the uſe. And. as: at. the Common 
Law there cannot be any uſe in eſſe, if there be no ſeifin'out.of which the uſe (hall rife, ſo-no uſe can be. 
cxccuted by the Statute of 27 H. 8. if there be no ſeifin in ſome perſon ſeifed to ſuch uſe at the time of 
the execution thereof, for the expreſs words of the Act is, Where any perſon or perſons ſtand or be ſciſed. 
or hereafter 6c. ſhall ſtand or be ſeiſed, &c.. to the uſe of any other perſon or perſons, ; {o as there ought 
to be a perſon in efſe of both parties, ſc. who {hall be ſ{eiſed to the aſe, and who ſhall take the uſe, ſo'as it 
behoveth not ony to have a ule limited but.a perſon capable.of the uſe whenthe Statute transferreth the 
poſſeſſion to it, and therefore if the perſon fail, it is not poſſible to have the poſleſſhion executed by this: 


Statute to one who is not in rerum natura, for the Statute ſaith, To the uſe of any perſon, or perſons ineve- 


ry ſuch Caſe, all and every fuch perſon and perſons that have any ſuch uſe in fee fimple, fee tail, for term 
of life or years, or otherwiſe, or any uſe in'reverſlion or remainder, &g. in which words note the word: 
[ ſuch] is iterated three times, So that uſes in eſe, 'that- is to ſay, in-poſſeſſon, reveſſon, or remainder, 
tor there is no word of poſſibility or contingency, and perſons in eſſe are only within this Act ; Shall from 
henceforth be deemed and . judged in lawful ſeifin, eſtate, and poſſeiion,' and that cannot be any perſon 
who is not in eſſe, or any, perſon who is in eſſe, and who hath but.a poſſibility of -an uſe; who perhaps 
ſhall never have an uſe in'eſſe. And by theſe words it fully appeareth;, that no. eſtate by this Statute can be 
transferred to the poſſibility of an uſe. ' And that the effgte that was:'in ſuch : perſon or perſons that 
were or hereafter ſhould be ſeiſed to the uſe of any perſon or;perſons be from henceforth clearly 
deemed and adjudged to: be in him or them that have or hereafter ſhall have ſuch uſe: ſo that this 
claufe doth not deveſt any eſtate out of the feoffees, but when it can b& executed in the Ceſtuy que uſe, 
(that is to {ay ) in him or them that have or hereafter ſhall have ſuch uſe, and that cannot one have 
who is not inefſe 3 for he is not a perſon who can have an uſe, and by conſequence cannot have any poſ- 
ſcfion by this Act. L fi St | + 146 LA0 h 

It was further holden by the ſaid two.chief Juſtices, Clenche, Clarke, Fenner, Beamond, Owen, and Ewens, 
that thoſe who had arguedon the other fide have taken but the firſt part of the ſentence, that. is to fay, 
that the eſtate ſhall be out of the feofſtes; but they have forgot the latter part of the ſentence, ſci. that the 
eſtate ſhall be in ſuch perſon who hath the uſe, and that cannot be until the perſon and the uſe alſo be in 
eſſe. And by this clauſe it alſo appeareth, that no cate: of the feoffecs ſhall be transferred in abeyance out 
of the feoffecs, and velted in no þody, or be transferred to a poſſibility of an uſe which hath not any be- 
ing, for then,an eſtate in eſſe ſhall be transferred to-the poſſibility of an uſe which hath not any being, 
which ſhall be againſt reaſon, and againſt the letter and meaning of the Ad, for the words are, And ſhall 
be adjudged in him or them that (hall have ſuch uſe, Ergo, the eſtate of the feoffees ſhall not be in abey- 
ance. And the two chief Juſtices, Fenner, Beamond, Owen, and Ewen's ſaid, That if the cllate (hall be ut- 


. terly out of the feoffees, and all veſted in thoſe who have the preſent uſes ( as ſome have holden before) 


then the future uſe ſhall never riſc, for it is not pollible that it ſhould be raiſed out of the poſſelſion of Ce- 
ſtuy que uſe, for an uſe cannot be raiſed outef an uſe, as is 36 H. 8. tit. Feoffments al uſes, Br. 54. 5 Mar. 
Dier 155, And if A, enteoff B. in fee to the uſe of C. and his heirs, with Proviſo that if B. pay toC. 1007. 
that C, and his heirs ſhall ſtand ſeiſed to the uſe of D. and his heirs, this is utterly void, for the future 
uſe ought to be raiſed out of the eſtate of the feoffee, and not out of the eſtate of Ceftuy que ſe. And it 
was holden by them, that the feoffees after the Statute had a poſſibility to ſerve tlie future uſe when it 


came in eſſe, and that in the mcan time all the uſes in eſſe ſhall be veſted, and when the future ule comes 
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in eſſe, then the teoffecs ( it the poſlcfſion be not diſturbed by diſſciſin or other mcans) (hall have {utticienc 
eftate and ſeiſin to ſerve the future uſe when it cometh in eſſe, to be exccutcd by torce of the Statute, and 
that ſeifin and exccution by force of the Statute ought to concur at one and the {ame time. 

And this Caſe is not to be reſembled to Caſes at the Common Law, tor an A& of Parliament may 
make diviſion of eltates, and for as much as this diviſion is made by A& of Parliamcnt, it is not nece(- 
ſary that the feoffecs have their ancient eſtates. And they faid that this conſtruction is right, and confo- 
nant to reaſon and equity, for by this conſtruction the intereft and power that every one hath is preſer- 
ved by the Act, for if the poſſeſſion be difturbed by difſeikn or otherwiſe, the feoffees ſhall have power 
to enter to revive the former uſes according to the truſt repoſed in them 3 and if they by any A bar 


* themſelves of their entry, then this Gaſe ( not being remedied by the At ) doth remain as it was at the 


Common Law. And the chict Juſtice and Fenner ſaid, That if a man make a feoffment in fee to the uſe 
of one for life,: and aftcr to the uſc of the tcoffee in tail upon contingency, and after the contingency 
happeneth, in this Calc he feoffee is the donor as is proved by 2 E. 6. Br. Formedon 41. 7 E. 6, ib. 46. 
Plow. Comm. 59+ 20 Eliz. Dier 362. but it ſhall be abſixd that the feoffee ſhall be donor, and yet ſhall 
have nothing, but (hall be only as an Inſtrument, or as the wind out of an Organ pipe. And Fenner 
put the Caſes in 7 H. 6 3-4. 13 R. 2, Dower 55. 29 Afſ. 64. it Tenant for life make a leaſe to him in 
the reverſion for the lite of him in the reverſion, although that the leſſee had but a freehold and departed 
with a freehold, yet the leflec hath a poſſhbility which by the death of him in the reverſion may come 
in eſtate. So although the cſtate of the feoffees be transferred unto the uſes in efſe, yet a poſſibility doth 
remain'in the feoffees, which may be reduced to an eſtate ſuficient to ſerve the future uſes. And he aid, 
that it was not ſirange that an aCtion in Law ſhould alter the original eſtate, but then the new eſtate ought 
to be ſo near the ancient eſtate as might be, ſo that all intereſts may be ſerved and ſaved according to the 
intent and meaning of the parties 3 as in the Caſe of Littleton, & 2 H. 4.5. if a man make a feoffnent 
in fee upon condition to make an eſtate to husband and wife in ſpecial tail, and before any' gift made the 
husband dicth - without iſſue, now by this act in Law, the eftate ſhall be made to the wife without im- 
peachment of waſt, &c. and ſo by an at in Law thgoriginal eſtate ſhall be altexed. | 
And Baron Clark ſaid, that ſome have ſuppoſed that future uſes were preſerved in the bowels of the 
Law, and that the land ſhall be charged with them in whoſe hands ſoever-they come ; and ſome have 
ſed that they were in nebibus, and in the cuſtody of-Law, but he faid in our Caſe. be they below 
under the land, there they ſhall be perpetually buried and ſhall never riſe again, 'and be they above in 
nubibus, irs the; clouds, there they ſhall always remain, and ſhall never deſcend 3 'for he aid that the ſons 
of Chriſtopher Chudleigh in our Caſc were not bern in due time, and as this Caſe is they ſhall-niever take 
the future uſe. And he put many good Caſes when the ſon born after fit and due time ſhall not take, and 
upon that he put the Caſe of Raviſhment in 5 E. 4.6. where the ſon is bom after tho entry of the 
davghter, and 9 H. 7. 25. & 30 Af. 47. when the remainder limited to the 'right heirs of F.'S. firſt 
velts in the daughter, and after the ſon is born, and many gopd Caſes were _ by hing to the ſame pur- 
poſe. And further he faid as in the Caſe of Kidwelly inr Plow. Conm. the leſſor by the agreement of the 
parties may come upon the land to. demand his rent, although that the cſtate of the land be transferred to 
another ; ſo by the original agreement of all parties the feoffee may reenter and: revive ſuch fixture uſes, 
which by -the Law may be revived 3-and tm ſuch Cafes he faid , that when' the future ' uſes ſhall 
come in eſſe, the Feoffees ſhall have by force of the A& a qualified eſtate ſufficient to ſerve the future 
uſes, and reſembled it tothe Caſe in 21 E: 4. 41. King E. 3. gave lands to: the Black Prince and to his 
heirs Kings of England, in this Caſe the grantee hath a qualified-Inheritance, for in as much as the Black 
Prince died in the life of his father, and his (on Rechard was not then King of England, the land did 
revert. Soall the Juſtices and Barons of the Exchequer, beſides-Periam, Walmeſley and Gawdy did con- 
clude, that foraſmuch as the Statute of :27 H. 8. doth not extend but to the uſes in eſſe, abs perſons 
in eſſe, and not to any uſes which .depended only in poſſibility, for this cauſe the contingent-uſes in the 
e at Bar do remain ſo long, as they depend in poffibility, -only-at the Common Law, and by br 
quence they might bed or diſcontinued before they came in -efſe by all ſuch means as uſes mighe 
have been diſcontinued or deſtroyed by the Common Law. | 
And all the Juſtices and Barons of the Exchequer did agree with the chief Baron'and Walmeſley in this 
point, ſci]. that the remaindfrs limited in uſe.in the Caſe at Bar ſhould follow the rule and. reaſon of 
eſtates executed in poſſeſſion: by the Common Law, and therefore they all manimouſly agreed, thac if 
the eſtate for life in the Caſe at Bar had been determined- by the death of the feoffees before the birth of 
the eldeſt fon, that the ſaid remainders in frtwro were void, and ſhould never take effte& although that 
the ſons were born after, for a remainder in uſe ought to veſt during the particular cſiate, or at leaſt ev 
inſtante when the particular eſtate endeth, as well as ag eſtate in poſſeſhon, And it was holden by all the 
Juſtices, that if the contingent uſe in the Caſe at Bar:had'come-in-efſe without any alteration of the eſtate 
of the land, that it ſhall be executed by the Statute of 27 H. $:but the alteration of the cate before it 
cometh in eſſe hath deſtroyed it, as it hath been ſaid, but if any ſach alteration' of eſtate be before the 
execution, or eſſence of the futureuſe, then the uſe ſhall not be transferred into poſſeſſion before the im- 
pcdiment be removed, and the eſtate recontinued, - *- ry? Pp iy 
* It was holden by'the Juſtices and Barons who argued againſt che:contingent uſe, that che Statute of 
27 H. 8. ſhall not be ( againſt the expreſs letter of -the' A ).conſtrued by equity for the maintenance 
and preſervation of theſe contingent uſes, for as well-as by ſth conſtruction, the miſchiefs which were 


' Intended to be prevented by the makers of the A& ſhould be continued, or greater brought in, as after 


by the argument of Popham chief: Juſtice as to this point. appeateth, And Popham chief Jultice in his ar- 
gument ſaid, that by torcc of the At of 27 H.'8. ſome uſes are preſently executed, ſome uſes are exe- 
cuted by matter ex poſt fats, and ſorne-uſesare extirpate and extinguiſhed by the A& 3 uſes in eſſe draw 
the poſſethon prefently by force of the ARt3 uſes in foturo limited according to the rule of the a pn 
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Law are alſo if they coi in efſe in due time within the purview of this Statute, but uſes invented and 
Iimitcd in a new manner not agreeable to the ancient Common Laws of the Jand, ſuch uſes arc utterly de- 
{iroyed and extirpated and extinguithed by this Act: For it appearcth by the expreſs words of the Act, 
that it was the intent of the Parliament to root out and cxtinguiſh them, and to reſtore the ancicnt 
Common Law of the land. And therctore he faid, that it a tcofliment be made to the uſe of-A. for life, 
and after to the uſe of cvcry perſon who {hall be his heir after, tor the term of the life of every ſuch heir 
only, in this Caſe, if this limitation ſhall be good, the inheritance {hall be in no body, but this limitation 
is meerly void, for thc limitation of an ule to havea perpetual freehold is not agrecable with the rule of 
Law in eftates in poſſetlion 3 'So if one make a feofftnent in fee to the ule of one in tail with divers rc- 
mainders over, Proviſo that it any ſhall attempt to purchaſe any Precipe againlt any Tenant of the fice- 
hold, &c. that his cligge {hall ceaſe, and that then. the feoffees ſhall ſtand ſeiſcd to the uſe of another, GC. 
ſuch Proviſo or limitatton is againſt the rule of the Common Law if it had been conveycd in poſletſion, 
for he cannot limit-new remainders upon ſach Conditions; and at this day, an cſtate tail in land cannot 
ceaſe till entry, and no cntry or reentry is given to any but only to the tcoffor or his heixs and not to any 
in xemaindcr. And he agreed the Caſe which was put before that the Proviſo that the eftate in tail by limi- 
tation of an uſe ſhall ceaſe as if Tenant in tail were natnrally dead, and not otherwiſe, for he ſaid, that 
ach limitation ſhall be void it it were limited in poſſeiſion : And he ſaid, that there was no difference at 
this day between cſiates conveyed in uſe and eſtates conveyed in poſſeſſion, for the eſtate and limitation 
of an uſe ought to be known at the Common Law, and governed and dire&ted by the rules thereof. But 
he ſaid, that the limitation of the uſes in this Caſe as well future as in eſſe were good and lawful, for 
ſuch eſtates exccuted in poſſciſion were good, but the future uſes were deſtroyed by ſubſequent matter as 
he ſaid : And he aid, that if ſuch couſtruftion upon the Statute of 27 H. 8. by equity or otherwiſe ſhall 
be made for the maintenance and preſervation of future uſes as hath been made by thoſe who have ar- 
gued' on the othe? fide, greater inconveniencies ſhall be introduced then were before the making, of ,the 


Statute of 27 H. $. for he ſaid, that the ſaid conſtruQtion did tend to the overthrow of noble. and. great | 


families, and to the diſenheriſon of their heirs, {o that no Jand ſubject to ſuch perpetuitics can contmue 
four deſcents, for if he who is {> reſtrained and tied with the Proviſoes of perpetuities ſell any art. ..of 
his lands for payment ef any debts or legacies, or if he be taken priſoner in the war for his ranſom, Or 
for thepreferment of his younger ſons, or for advancement of his daughters in marriage, or-for an 

cauſe, or any neceſſity whatſoever, he ſhall fortcit his eſtate ; alſo when. the cideſt ſon knoweth that he 
ſhall have the Jands and poſſeſſions of his father in ſpight of him, it' is a cauſe that the' ſon-becomes dil 
ſolute and diſobedient, ſo that He will not depend upon the government of his father, but refuſe tobe 
ruled and directed by him. AlGo it ſhall raiſe variance and diſcord in the fame blood, and in effe& tear 
the bowels of nature, and ſtir the'ſon ( upon every'{uppoſition of breach of the Proviſoes P to put his 
father out of the land, whereof great troubles and ſuits would ariſe, to the waſting and overthrow of the 
family, and ſo from brother to brother, and from coufin to coufin 3 and it is needful that he who hath 
ſuch perpetuity have always a Counſellor at Law at his elbow, for he cannot'make' any conveyance con- 
cerning his lands, but his ſon or he whois next to the land watch for a forfeiture ; : And alſo he who. hath 


an eſtate ſubject to ſuch perpetuity, if he hath two ſeveral farms whereof two ſeveral rents have been xe-- 


ſerved, and peradventure where the ſeveral rents amount but to 40 5. per ann. and he joyneth both .in 
one leaſe tor life, and reſeryeth one rent of four Marks per 4nn. it is a forfeiture of his cltate, For upan 
this leaſe the uſual and accuſtomed rent is not reſeryed 3 { in many Caſes if he do not obſerve the pre- 
ciſe form and power which is given tohimit ſhall amount unto a forfeiture of his eſtate, and within two 
or three deſcents the Proviſoes and limitations ſhall not be ſo freſh in memory that every Gentleman can 
in every leaſe which he: maketh follow' the preciſe form of the Proviſoes. Alſo if the wives of ſuch per- 


ſons become incontinent, and have ifſueby other men then by their husbands, this adultercus generation 


ſhall inherit the husbands Jands irrdeſpight of them.” And the Came ſhall be a great occaſion for women 
to offend when they know that their iſſues ſhall inherit,and many other inconvepiencies, will follow upon 
ſuch conſtruction in maintenance of theſe perpetuities : And ſo men who intend to overrcach the pro- 
vidence of - God, and covet to eſtabliſh their lands in' their names and in their bloods by theſe ways, they 
are in truth thereby the cauſe of waſting and overthrowing of their houſes. Alſo no purchaſor (hall bs 
ſure of his purchaſe without an A&t of Parliamevtz and where at the Common Law if he had purcha- 
ſed the land bona fide without notice of the uſe, he had been free of the uſe, he ſhall be new in worſe 
caſe, for by the conſtruQtion which hath been made, his lands ſhall be ſubjc& to theſe future uſes. 

Alſo farmers and lefſees cannot have'any certainty or fill aſſurance: for put caſe a feoffinent in fee be 
made unto the uſe of one for life, and after to the uſe of another in tail with remainder over. with POWETL 
to the Jetlee tor lite to make leaſes fo as he reſerve the accnſtomed rent paiable to all thoſe who have the 
reverſion : If Tenant for life maketh leaſes according to his power, the leſſees derive their intereli out of 
the ht feoffment, how then can the reſervation of the rent be good, and how can his hcir, or he in the 
remainder come by the ſame ? And if ſuch Proviſo be added in the original aſſurance, then the leflees 
ſhall pay the rent, or that they ſhall enjoy the land fo long as they. pay the rent, then for as much as the 


{ame is no rent. it ought to be paid without demand, and if ho do not pay the ſame his intereſt (hall pre- 


{ently ccaſe by the limitation of the ule. 

Alſo thoſe who have cauſe of Action fhall be in worſe caſe then they were before, for before this Sta- 
tute they might have an aftion againſt the pernor of the profits, but now all ſuch pernancies of the pro- 
its are taken away, as appeareth 28 H.$, Dier 33- a. & Plow. Comm. in Manxel's Caſe, and thereby ſuch 


ſubtile devices as in the Caſe before put, he who hath cauſe of Aion ſhall never find one that (hall be 


Tenant to his Precipe, and ſo by ſuch conſtruction he ſhall be without rcrhedy. 
Alſo perjury ſhall be increaſed in reſpect of the ſecrecy nwore than it was before the Statute, for no uſe 
could have been raiſed before this AR but upon tran{mutation of poſleiſion, or upon a coycnant or __ 
contra 
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fon*rannot enter before the warranty d 


 Chudleigh's Caſe. 


_- 


contract by apt words upon good conſideration concluded amongjt the partics > but now uſcs fhxll bc 


determined and raifed by words without any conſideration upon a bare nagination and intention only 
without any conclulion, covenant, or contract. For if one intend, go about vr attempt, &c. he thall loc: 
his land, although that he do nothing, or conclude nothing. + _.. 

Alfo the King and uther Lords ſhall loſe their Wards, Eſcheats,-and othcr proiits of their Scignorics. 
for if the ſaid Caſc of a perpetual freehold ſhall bc maintaincd, that no heir {hall have but an ettate for 
life, and that the inheritance ſhall be in no body,what Eſcheat, or Wardſhip, or Heriot, or other profit That 
accrue to the King or other Lords? And he ſaid that it was not the intent of him and the other Jultices, 
to overthrow the Tree of uſes, but to lop the rotten-and unprofitable boughs and branches dangerous to 
the eftate of the Commonwealth and mens affurances, ſo as-the refiduc of the Tree which is profitable 
for the uſe of men may the better grow and proſper.. And he ſaid, that the reaſop that the Lord by EL 
cheat, or the Lord of a villain (hall not ſtand {ciſed to an uſe was, becaulſc that thing que uſe had not 


xemedy by the Common Law for any uſe, but his remedy was only in Chancery : And becauſe the right 
of frechold, or inheritance cannot be determined in Chancery, his title ſhall not be drawn into:examinati- 


on there; and for this -cauſe a diſſeifor ſhall not be compelled in the Chancery to execute an eſtate to 
Ceſtny que uſe, but Ceſtny que uſe (hall compel the tcoffecs in the Court of Chancery to enter upon the diſ- 
ſerfor, ox to recover the land againſt him at the Common; Law, and then the Chancery ſhall compel 'the 
fcoffees tp execute the eſtate according to the uſe. And the Chancellor ought to direct uſes according to 
the rules of the Common Laws Ang he faid, that before Richard the ſeconds time; no Ak of Parlia- 
ment'or other Record, nor no Book, .nor-any writing made any mention of uſes of lands, having re- 
gard unto the very words of the Statute., And therefore he ſaid, that ules in ſuch ſenſe as now we take 
them werenot at the Common Law, but were invented in times of trouble for fear,' or in times of peace 
by fraud 3 but he ſaid, that confidence was at the Common Law, but not that which wenow call uſe. 
Periam chief Baron held, that uſes were at the Common Law, but the Lord AndFſon (aid, that uſes 
were neither by. the Common Law, nor by any Statute, for he ſaid, that uſes were but imaginations; and 
nothing, in the conſideration of Law,; or for;which, the. Law hath given any remedy, and that Ceftuy que 
»ſe hath nothing/in. the land, for if he come upon the land, by Law. he was a Treſpaſſor to the feotkees, 
And*ierwards the" fame Michaelmas Term Judgrient was giver for the Defendant. And note Reader, 
thatin'the Argument of this Caſe five things were reſolved for Law by the Juſtices belides the principal 
-*- Firſt, It was adjudged in this Caſe, that when there is Tenant for lite the remainder in tail, the reverſi- 
on in fee, and the Tenant for life doth enfeoff him in the reverſion m fee, the ſame is a forfeiture of hi 
eſtate, and doth deveſt the eſtate tail in remainder.. So it there be Tenant in tail! the remainder :in'tail; 
and the Tenant in tail doth cnfeoff him in the reverſion in fee, it is a diſcontinyance 3 and the difference 
was taken and agreed when the eſtate or privity. is ſole or immediate;.and- when not; for which ſee Liztle- 
ton 141. 9 E. 4.24. b. F. N. B. 142. a. 41 E.3-21. & 41 Af. 2.11 | 
-- Secondly, -That for as much as the warranty of Chriſtopher was. collateral, yet in as much as it appear- 
eth'in computation of time, that the eldeſt ſon of. Ghrffeber Chudleigh was. within age, and at 'the time 
of the death of the. eldeſt ſon the Pune ſon, was alſo within age 3 and although that the youngeſt 
eſcended, upon him to defeat the warranty, and that he cannot 
take benefit of the nonage of his brother, and although that he. d6 not enter within convenient time after 
his fall-age 3 yet this collateral warranty doth not bind him, and as to that the Caſe in cffte&t-was ſuch; 
A: hath'iflue B. and C. infants within age, a leaſe is made to; A.-for lite,” the remainder unto B.'in tail, 
the remainder to C. in tail, A. Ant tor life is difleifed; and afterwards releaſeth to the difſeiſor with 
warranty and dicth, and the ſame deſcendeth upon B. being within 96s afterwards' B. dicth within age, 
Ci-heing then his brother and heir-and within age, upon-whom the ſaid warranty doth deſcend, and after- 
watdsC. cometh of age, and three years after his full age entreth,; his entry is Jawful, For it was reſol- 
ved; that if the entry of an infant be lawful, and . he cannot-enter, in the life, time of his anceſtor, and 
doth not enter, the warranty ſhall not bind in ſuch Caſe 3 a fortiori when the warranty deſcendeth upon 
him his entry being lawful, and no lachels to be attributed to him 3, but if his entry were not lawful, ſo 
that he was put to his action, there. the warranty ſhall bind him 3.,and the-ſame Law ſhall be in the caſe 
of a feme covert where ſhe is puteto her ation. And if a warranty.doth deſcend' upon an infant he may 
enter when he will at his full age, and need not haſtily enter, or in corvenient time after his full age, but 
let him take heed he ſuffer not a deſcent after his full age before his entry, for there the warranty ſhall bind 
him 3 for which matter ſee 33 H. 8. Br. Warramy 84+ 3 H. 7+ 94.35 H. 8. 63.18 E. 3:3. 18 Ecq13. 


Br, Warr, 54+ 28 Aſſ. 26. : 6-444 3 ' 

Thirdly, If a diffeifor or other who hath a diſſeiſible title. in a Mannor grant a voluntary eſtate by 
Copy, as if a Copihold eſtate be forfeit to him, or if a Copiholder dieth without heir, and he granteth 
thoſe lands again by Copy, thoſe grants ſhall not bind him who hath right after that he hath recontmu- 
ed the Mannor 3 but ſuch admittances which a.diſſeiſor maketh unto Copiholders of the Mannor, thoſe 
are good, for thoſe are in a manner judicial acts and ſhall bind the diſſeiſce, 17. Eliz» Dier 343» 

Fourthly, That an cttate madeto one and his heirs: during the lite of F. S. is but an eſtate for life up- 
on which a remainder may depend by the Common Law, as appeareth by the Books of 11 H. 4. 42. a. 
39 E.3.25.b. 75 H. 4.46.2, $ H. 4. 14. b. 8 Eliz. Dier 253+ 4.17 E.'3. 48. b. 7 

Fifthly, That an eſtate made to one and his heirs on the body of F. S. begotten is an eſtate tail and no 


fee timple againſt the opinion of. Aſcough, 20 H. 6,36, b. For all theſe points were adjudged in this Caſe, 
as it may appear upon Confideration of the Cale, "Ns | 


, RR 


Mayowe's Cale. 55 


Hill. 35 Eliz. 
Anne Mayowe's Caſe. 


began Hill. 35 Eliz. Rot. 498. the Caſe was ſuch; Thomas Mayowe was ſeiſed in fee of the Marmors- 
of Sapers and Hawley in Sztton at home mn the County of Kent, and ſo ſeifed by deed indented did cnfeoff 
Thomas Scot and Fobn Fremling in fee to the ute of Dioniſe Mayowe ſon and heir apparent of the ſaid 
Thomas Mayowe and his heirs upon certain conditions, and afterwards, and before the Conditions or any 
of them broken, the ſaid Thomas and Dioniſe by their deed ſealed with their ſeal bearing date 30 Maiz, 
19 Eliz. grant to Anne Maxy a yearly rent of 20 1. iſſuing out of the ſaid Mannors for the terin of her 
life with clauſe of diſtreſsz and after the Condition was broken, and Thomas Mayowe thereupon did" en- 
ter upon the ſaid Dioniſe for breach of the Condition, and afterwards the Defendants as Bailitfs of the faid 
Anne Maxy diſtrained for the ſaid rent, &c. And the great Queſtion in this Caſe was, , the poſſeſſion of 
the ſaid Thomas Mayowe after his entry for the condition broken hall be charged witlythe faid rent. And 
it was objeted by Godfrey and others of Councel with the Plaintiff that his poſſeſfion ſhould not be 
charged for divers cauſes; Firſt, when the father and the ſaid fon joyn in the” grant of the aid rent, it 
was the grant of the ſon, for he was the Terretenant, and the grant doth enure as the confirmation of 
' the father, for then it was ſaid, that the confirmation can make any eſtate which'is ſubje& nnto a Condi- 
tion to be abſolute, and a confirmation cannot alter the quality of the eſtate, if it enlarge not the eftate'; 
and therefore Littleton, fol. 120. a. ſaith, If the difſeiſee confirm the eſtate of one difſeiſor, the ſame ſhall 
not alter the eſtate of —— and 11 H. 7. 29.4. If the feoffor confirm the eſtate of the feoffee 
upon Condition before the Condition broken, the ſame doth not alter the eſtate of the feoffee to make 
the ſame abſolute which was ſubject to a Condition betore 3 So it was faid in our Cafe, the grant of the [ 147] e 
rent made by the feoffee upon Condition was ſubject to the Cbnditien, and then the confirmation of the- . 
feoffor, and namely before any Condition broken cannot alter the quality of the eſtate of the rent, and 
to make the ſame abſolute. And the manner of pleading inthe Caſe aforefaid was urged, for the fect 
of the Avowry was, that Dioniſe Mayowe was $5 mg of the ſaid Mannors in fee, and by the deed afore- 
faid, granted he faid rent charge to the ſaid AYvne »t ſupra, and the effe&:of the bar unto the Avowry 
was, that before the ſaid Dioniſe had any thing in the ſaid Mannors, Thomas Mayowe was ſeiſed in fee, 
and enfeoffed the ſaid Dioniſe ut ſupra, and confteſſeth the ſaid grant of the rent charge by Dzoniſe, and af- 
ter the Condition broken Thomas entred 3; To which the avowant ſaid, that well and true it is that the 
faid feoffment was made upon Condition to Djoniſe, and that he 3o Maji, anno 19. granted the faid rent 
pront, &*c. But further he faith, that the ſaid Thomas Mayome pred;e* conceſſionem redditus predif?, ac fta- 
tum ejuſdem Anne in eodum reddiau adtunc, ſcilicet prediq 30 Maii anno 19, per quoddam ſeriptum fuum ſ;- 
illo ſuo ſigillat cnrieque hic prolat* gerew* dat” jiſdem die & . anno prefat? Anne ratificavit & confirmavis, tc. 
The Plaintiff prayeth the ſaid grant of confirmation may be entred jn hee verba, and & it was, by which 
it appeareth that both, that is to ſay the feoffor and feoffee joyn in the grant we ſupra, and upon that the 
C parties demur. And it was ſaid, that by that it appeareth, that the avowant pretended the deed by way of 
Tv; confirmation, ſo that in ſuppoſition of Low the grant of the rent doth __ the confirmation, and then 
| all is one if it had been a day or a year after the grant, and then the Caſe had been clear as he aid. 
For Littleton doubts the Caſe of the difſeiſor and diſſeiſce, if they both joyn in a grant of a rent charge, 
# if the difſciſce after his regreſs ſhall avoid the ſame, and yet there the entry of the diſſciſee is lawfal, and 
| no eſtate ſubject to any Condition. And 11 H. 7. 28. was cited, where a ground is taken, that whereT 
may avoid a thing by my entry, I may make it good by my confirmation upon which they did imply, 
that if his entry A not lawful at the time of the confirmation, ( as in our Caſe it was not /) the confir- 
mation is nothing worth. p | 
Againſt which it was argued by the Attorney General and others; and to the firſt reaſon they concei- 
ved that there was a difference between the Caſe at Bar, and the Caſes which were put ; for when the 
eltate of him to whom the confirmation is made is upon an expreſs Condition, there the confirmation 
made' to him cannot take away the Condition, but it ſuch feotfee uppn Condition make a feoffment 
over, fo as his cltate js only ſubje& to a Condition contained in another conveyance, but no Condition | 
15expreſled or annexed by his feoffor to his eſtate, there 4 confirmation of his eftate which he hath by | 5 ] 
abſolute words ſhall extinguiſh the Condition which was annexed to the eftate of the firlt feoffee, And 
by the Attorney ſaid, that this difference is well proved by the Caſe of Liztleton and other Books 3' for if the 
- leſſee tor life grant a rent charge in fee, this grant by the words is abſolute, and a fee ſimple not deter- 
ininable by any thing contained in the deed, but in reſpe& of the eſtate of the grantor it is.determina- 
' ble by his death. And yet Liztleton fol. 122. a. faith, and 26 Af. 38. and 45 Af. 13. agree it alſo, that 
it he in the reverſion contirm ſuch grant the rent is good in fee, but without queſtion if the determinati- 
on of the rent had been cxpreſſed inthe deed, the confirmation had not not enlarged the fame, or made 
it abſolute. And therefore. it leſſee for life- had granted a rent to one and his heirs during the life of 
the leſſee for life, and afterwards the lefſor had confirmed the rent to the grantee and his heirs, and the 
n Tenant for life died, the rent ſhould ceaſe, for the contirmation cannot enlarge that which is determi- 
{ nable by expreſs Condition or limitation, and that fully appeareth by Littleton m his Chapter of Con- 


tirmation 124, So that this difference well appcareth by Liztleton, for in his Chapter of Conhrmation 
hz 


T? a Replevin between John Kettle Plaintiff, and George Maſon and Francis Eftorley Defendants, which [146] [3] 


ESI Of reg OE IT I «> 
LE IG nt ol da, EM 
= TE PCI SS 


hy 
a a ap. CS OE: BS 24 ws - DO A Een A 
ET Re RE ICT Oye IwS ye 
/ ; Pn * wr. Jr's! eg Þ » +4 ap ” 
. Sa>p% & S I. S*. 6 x 
RT, £ 


Ps TE a” 
po —H* Pats 


_ T_ 


' 4 XN wes 
'S- " Q T2 * " 4 ; VE : Y 
: , \ Bf $48 4 5 - SEE "£7 4 Fa "Af x 
bs, "4 . gp * © 8g D 7 - : " au, © L " 7 bt : 
” ” s a p, 44 a | Ry * - £ 9 5x. 3 of > - F*7 # #, 5 7 
4: ; F:, Wy 1 x44 PPS 4 
: , y i x : LL HAN : : . F£&F 
o o 7 4 : : . 
<9. > % 3 Y , oF. 
. J . * A . . 44 
Va , þ. , . Þ7 5 
Sl , ” S - * : & 
=—Y ? $ {75 
= 74 
oy > 
» Þ 
+ *4s 
IPA a, M4 pat & ny (s 4 "M 
I / " is 3 P £ y # yt 4 4 2 » ” K"zY 5 
5 00 : 64h fu be nad me" Ws, ® Tm P? TTY 
2 —eera. — + } Xo »7:$9 $4.5 _; af n : x .& 7 ey 0, R 
4 "244 : _ 4 - 4 ww 4 \ , Wp Ta 
f A ws _ . pen, ->E <a "4321 bo = 2 — 
« 4 roomy: wn oh eee. CT Ln LAST Ln0 . 
== & 4, @. ah > on I TOE. " Sn ny .- FE . Iv _ 0 
' 44> c—_— - 4 ——_ p__Y D—_ === -Y s k © 
= _ . ot BBB © oy Ac. 8 — = _- PO I e 
S228 A = - - DOES, WE >—com b . —_ n _ _ - —S ” — _—. I 
CIT one TE —— HC —————— v == SD PS " £5: ==3n _— —— 
og = eng J ? < CY earn T - "=> > — EN . _ 
nn if Ie RS = on III _ a I 
= |, I —_— da » "I . 5a > £ ” a —_— ro ” - - h—— . ISS ad 
= 5 SEE Ra —_ ET... 2 o_ — EEE 2 == i 
_ 2 : - oe i x:  —— -— Ro " * 
on Te Is IP - _—— NE n+ o =: ho 
Bip 579/28 : BP 2 _ A 
1 Do E: L XY -: ig 
o_ 


40s.) WA. 7b. Wt 


RC wt LS IS WT - 


* I-36 Te 2 SAIL at es 
IT we + $ , 
Da m 
COA Yr Hom Ne i OE NADL 


*s 
IP A PEI ron 
. 


The Reftor of C bedington's Calc. 


OLD > rn—_—_  -——_— 
—_—_ > —_—_—_— —__A_—_ 


(b] 


he puts both the Caſes. The Attorney further ſaid, that if a man be lcflec tor life upon Conditicn, and 
he grant a rent in fee, and the leſſor confirm it, and then the Condition is broken, and the Icftor entreth., 
yet the rent doth rcmain caſa qua ſupra And it ſeemeth to him, that it the feoffee upon Condition 
make a feoffment over abſolutely, and the firſt feoffor confirmeth his eſtate, he {hall hold it without any 
Condition, be the confirmation made after or before the Condition broken. 

So if feoffee upon Condition grant a rent in fee, and the feoffor by another deed centirmeth it to him 
and his hcirs, and after the Condition is broken, and the tcoffor entreth for the Condition broken, yet 
the rent doth remain, which was granted by Popham chict Juſtice, & totam Curiam. And turther he 
ſaid, it appearcth by Littleton, that it is a principle in Law, that all land in feefimple may be charged with 
a rent charge by one way or other 3 So in this Caſe, when all thoſe who have intereſt in theland joyn in 
a grant of a rent, ſo that the = is made concurrentibus his que in jure requiruntur, hc conceived the 
grant js good : And therefore if the Patron and Ordinary charge the Glche in time of vacation it ſhall 
bind, becauſe that no other hath intereſt therein during the vacation but they only, and he rclied nwch 
upon the Book of 11 H.7. 21. 2. Eriches Caſe, which in effe& was, That Tenant in tail made a feofi- 
ment in fee upon Condition, which tcoffment is to the uſe of himſelf and his heirs, and afterwards he 
binds himſelf in a Statute, which by force of the Statute -of 1 R. 3. c.5. is extended ( he having then 
but an uſe and a Condition ) and after the Condition is broken, by which the fcoffmcnt is avoided, and 
he is ſeiſcd of an eſtate in tail again, - yet he ſhall not avoid the extent 3 The ſame Law, if he had gran- 
ted a rent charge, and aftcr the Condition had been broken, the charge had becn good although that the 
eftate out of which the uſe was limited, and which was the cauſe that the grant of the rent was given 
by the faid Statute were defeated by the Condition 3 yet he having the uſe and the Condition together 
at the time of the grant, the grant remaineth good. And the Caſe of difſeifor and diſfſeiſee which is 
agreed in 11 H.7. 28. is all one in effect with our Caſe, and our Caſe is ſtronger becauſe that the grant 
and confirmation, are all by one deed, fo that the rent was not ſubje& to any Condition 3 And after- 
wards Judgment was, given by Popham chief Juſtice , Clench , Gawdie , and Fenner Juſtices for the 
Avowant, that the rent did remain good. | 
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Term. Mich. 49 & 41 Eliz. in B. R. between David Lloyd 
 — Phaintiff, and William Wikenſon Defendant. 


- TheRettor of Chedington's Caſe. 


T? an Ejedtione firme between David Lloyd Plaintiff, of the ReQtory of Chedington in the County of 
Buck, of the demiſe made by David Roberts Rector there, againſt William Wilkenſon Defendant, up- 
on Not-guilty plegded, the Jurours gave a ſpecial verdict to this effe&t:; Nicholas fitz Williams was 
Parſon of the faid ReQtory, and 2 Marti, 2 E.6. by his Indenture between him on the one part, and 
Elizabeth Elderker widow, Ralph Elderker, William Elderker, and Thomas  Elderker on the other part, 
did demiſe unto the ſaid:El;zabeth the ſaid Reory to have and to hold to her from the faid ſecond 
day of March, uſque ad row & durante termino oftoginta annorum extunc proxime ſequent* ſi prefat” Eliz. 
tam din viveret. And if the ſaid Elizabeth obier* infra predi@ terminum 80 annoram, or (hall alter the pre- 
miſſes that then her eſtate (hall ceaſe, . Ac adtwne predic?” Nicolaus per Indenturam predif? dedit, conceſſit & 
dimifit omnia &: fingula premiſſa pro tot annis quod tunc inexpirat” remanerent poft mortem predia Eliz. vel 
alienationem ſuam prefat' Radulpho, pro & durante reſid' termini, prediff' 80, annorum ſi ipſe tam din vi- 
veret fine alienatione dit; termini &r fi ipſe contingeret obire vel ener: elſe infra terminum predict, quod 
tunc ejus ſtatus ceſſaret. Ac adtunc predif?? Nicolaus per Indentur* illam conceſſit omnia & ſingula premiſſa 
prefato Willielms pro & durant” tot annis predid” termini 80. annorum quot adtunc remanerent ſi ipſe tam din 
wiveret & non alienaret difinm terminum, & fi contingeret ipſum Wilielmum obire vel alienare premiſſa infra 
ditinm terminum quod tunc ejus ftatus ceſſaret. Et tunc predia” Nicholaus per Indentaram illam conceſſit pre- 
miſſa predid” durante tot annis org 80. annis quod adtunc continuarent & remanerent inexpirat” predit? 
Thome execut” & aſſignat* ſuis. Which Indenture of demiſe and all therein contained was confirmed by the 
Patron and Ordinary,and afterwards the ſaid Nicholas fitz Williams died, and afterwards the ſaid Thomas 
Elderker 10 Funiiz16 Eliz.died,and after in the (aid 17 years the ſaid Elizabeth Elderker died,after whoſe 
death the ſaid Kafe Elderker entred into the faid Reftory and died 18 Eliz. and afterwards Rafe He- 
therington and Anne his wite adminiſtratrix of Thomas Elderker did affign the ſaid Rectory to Rafe Cely, 
who alligned the ſame to John Eden, who aiſigned the ſame to Thomas Tasburgh Eſquire, who aſſigned 
the ſame to John Agmondiſham Eſquire, who. conveyed the term to the Defendant by mean aſſignments, 
And afterwards the faid Roberts was admitted, inſtituted, and inducted to the faid Reftory, and made 
the leaſe to the Plaintiff, who entred upon the Defendant and was poſſeſſed, upon whom the Defendant 
reentred, and if his entry be lawful or not is the Queſtion, 6 

And this Caſe was argued by the Attorney General, Coventry, and Hwghes on the Plaintiffs paxt, and 
by Lawrence Tanfield and Francis Moore on the Defendants part, and the Plaintiffs Counſel did argue 
that the Plaintiff ſhould have Judgment for divers cauſes : 1, That the demiſe to Rafe and Filliam 


was void, becauſe that the term which Elizabeth had was for 80 years if ſhe ſhould ſo long ay bo 
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her term was not for So. years abſolutely, but for 80. years ſub modo, ſeil, upon this limitation it ſhe 
ſhould fo long live, then her term by her dcath is determined, and by conſequence the dimife to Kafe 
pro tot annis quot remanerent poſt mortem Ati Eliz. pro & durante reſiduo dif termini predictorum 80. ann- 
rum is void, for there cannct bc a rclidue of the, (aid term of 80. years after the death of Elizabeh, 
for the term was by exprc(s limitation by the death of Elzzabeth determined. So it was adjudged in 
the Common Pleas M. 32: & 33. Eliz. Rot. 15 32. between Green Plantiff and Edwards Defendant.for 
which - the Phintiffs Councc! concluded, That the faid demics to Kafe and 1;//;am were void, quod 
firit conceſſiom per 10121 carLame And thereupon the Detendants Coucel did endeavour to maintain the 
demiſe made to Thomas ( for it any of the demiſes be in torce the Action ſhall not be maintenable ) 
and they conceived that there was apparent difference betwixt the demiſcs to Rafe and William, 
and the ſaid demilc to Thomas, tor the demiſe to Thomas is durant* tot annis de pred” $0. anis, and not 
durant* tot annis de pred” termino 80. annorum, tor de pred* SO annis relates to the faid years without 
any other limitation, but predict” termin' 80 annorum reterreth to the ſaid term of years lubject to the 
aid limitation, ſeil. if the ſaid Eliz. ſo long live, and fo there appeareth difference inter #erminum an- 
norum @& tempus annorums and this diverlity 1s holden for good Law in 2 Eliz. Dier 178. ſeil. inter ter- 
minum annorum, & ſpatium ſive tempus annorum. So in Worteſleys Caſe Plow. Com. 198, if one make 
a leaſe for 21. years , and afterwards maketh another leaſe to begin at the end and expiration pre- 
dic termini annorum demiſſ. and after the firlt leaſe is ſurrendred, the fecond leaſe thall begin pre- 
{cntly,but if it. were at theend and cxpiration predie” 21. annorum, there although that the firlt term be 
{urrendrecd , the ſecond term (hall not begin, for the terme which continueth the intereſt for years 
is determined by ſurrender, but the years are not ended but by fluction of time, fo that terminus annorum 
includes alſo the cſiate and intereſt in the land, and by grant of the term, the eſtate and intereſt for 
years {hall paſs. And 35 H. $.tit.. Expoſition de parols Br. 44, agreeth to this difference, for there ic 
is agreed, if A. make a leaſe to B, for 10. years, and covenanteth that if B. pay 100.1,” to A. infra 
Aitios decem annos, that B, ſhall have fee, if B. ſurrender his termeto A. and afterwards pay the 100. /. 
within the 10 years he ſhall have tec, otherwiſe where it is covenanted, that if he pay 100.'/. infta 
terminum pred” decem annorum. And the Caſe of the Lord Paget which was adjudged inthe Exchequer 
in M. 33. & 34+ Eliz. which began Paſc. 33. before Sir Roger Manwood chief Baron, and other Ba- 
rons of the Exchequer upon conference had with all the Judges of England was ſuch in effe&t : Thomas 
Lord Paget | being {ciſcd of the Mannors of B. L. &c. in the County of Szrafford, by deed indented 
10 Oftober 20 Eliz. covenanteth with Thomas Fearmer Eſquire and others, that in conſideration of dil- 
charge of his funeral , paiment of his debts and legacies out of the y_ of his Lands, and for the ad- 
vancement of his ſons, brother, and others of his blood,that he and his heirs would ſtand' ſeiſed of the 
ſaid Mannors unto the uſe of the ſaid Thomas Fearmer, 8c. for the life of the Lord Paget, and after 
his death to the uſe of Ch. P. and others for the term of 24. years,- and after the expiration or end 
of the ſaid term of 24. years, then to the uſe of William Paget his ſon in tail with divers remainders 
over. And afterwards: the Lord Paget was attainted of Treaſon 3- And in this Cafe it was agreed and 
adjudged that the faid term to Ch.P.was void, becauſe it wanted good conlideration,for as much as Ch.P. 
and the others were ſtrangers to the conſideration, ſcil; to the payment of his debts or legacies but if 
he had made them Executors, fo as that they had been chargeable to the paiment of them, and fo privy 
to the conſideration, then the conſideration had been good. But the doubt of the Caſe was, althou 
that the ſaid term was' void, yet in as much as the uſe to Willans Paget was to be raifed by 
covenant out of the eftate of the Covenantor,  and-not by - tranſmutation- of the eſtate, if*the uſe 
ſhould be raiſed and veſted in William Paget until the 24. years were expired by eflution of time 3 
for in the ſame Caſe it was ſaid by Sir Roger Manwood cheif Baron, that if a man make a feoffement 
in fce to the uſe of A.. for life, and after to the uſe of B. for life; and after to the uſe of C.'in fee, m 
this Caſe if 4, refuſe, B. ſhall take his Efate preſently, for the feoffor by his' feoffement hath given 
all his eſiate out of him, and all the uſes are created out of it as ont of one root, and therefore'as long 
as any of the uſes can take cffe& the teoffor ſhall not have any medling with the land 3 But in the 
Caſe of a Covenant which: ratſeth an uſe, there the conſideration which is'the cauſe which raifeth every 
feveral uſe is ſeveral), and all the uſes grow and riſe out of the eſtate of the Covenantor, and therefore 
there if one refuleth he who is next in remainder ſhall not' take the land preſently, but the Covenantor 
{ball keep it 3 As if 4. covenant that im conſideration -that B. is his ſ6n, he ſhall have it for life, and 
after his death in confideration that C; hath given him 160, 7. that he ſhall have it in'fee, here the confi- 
derations and grounds of raiſing of theſe uſes are ſeveral ; and therfore if B.refuſeth' A;fhall keep the land, 
and C, ſhall not take preſently. And it was adjudged in the principal Caſe that the Lord Paget himſelf 
had eſtate for life , for in as much as the remainders were limited by the Covenant after his death, &c. 
the cltate cannot paſs out of him during his life-3 -and therefore in Caſe of Covenant he himſelf had an 
cliate for his life. | | 
- And it was alſo agreed in the ſame Caſe, that although the faid term was void ab initio,yet if the Co- 
venant had: been ( and after the end or expiration of the faid 24. years that then he would ſtand ſei- 
{cd unto the uſe of his ſon #t ſupra ) that his ſon ſhould not have the ſame till the years be incurred, for 
although. that the term was void, yet the eſtate of the ſon by expreſs limitation ſhall not commence un- 
tilt the 24. years expired, -and that fiood well. with the words and the intent alſo of the words, but 
for as much as the words of the Covenant were ( after the expiration or end of the faid term of 24. 
years, ) and the term imports in it {elf the eſftate- and intereſt in the land ( as hath been fajd ) for this 
id, the eſtate of the ſon ſhall begin-preſently. And upon that William Paget had 
by the rule of the Court an” Amoveas. manum ; for which the Councel of the Defendant concluded, that 
thicre was a difference between the demiſcs of Rafe and IWilliam.and the ſaid demiſe to Thomas quod fuit 
copce(ſ:151 per totam Curiam, and the Court dire&tcd the Plaintiffs Councel to argue only againlt the _ 
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made unto Thomas, againſt which the Plantiffs Councel did argue, that the fame was void for divers 
cauſes, 

Firſt, becauſe the leſſor had not power to contract for the land during the 80. years, for although that 
the term ſhall determine by the death of Elizabeth, yet ſhe had an eſtate tor 80. years, and the leſſor had 
but a poſlibility to have the land again during the 80. years, that is to ſay, if Elzabeth died, which poſ- 
fibility ( was ſaid ) could not be demiſed. But it was agrecd by the Plantiffs Counccl, that if a man 
makea leaſe for lite, and after the leſſor maketh a leaſe tor years, and after the leſſee tor life dicth, the 
leſſee ſhall have the land for the reſidue of the years: And fo if a man make a leaſe for 80. years, if the 
leflee {o long liveth, and afterwards leaſeth to another by deed indented for 80. ycars, and attcr the 
firſt leſſee dieth, the ſecond lefſec ſhall have the land for the relidue of the term as appeareth in 
Plow. Com. 15. Eliz. fo. 434. But in this Caſe Thomas cannot take any advantage of any concluſion, 
for a concluſion is to cſtoppe one to ſpeake the truth, but here all the truth appeareth in one and the ſame 
Indenture, as in 8 Eliz. Dier 244. a. King E. 6. grants unto the Biſhop of Coventry and his ſuceſſors the 
Advowſon of a Church, and that after the death of the preſent Incumbent he ſhall keep it in proprios uſe. 
The Biſhop by Irdenture made a leaſe to commence after the death of the Incumbent, which is contirmed, 
and the Incumbent. dieth 3 It was adjudged that the leaſe was void, and that it ſhould not take effect by 
eſtoppel, becanſe it appearcth in the indenture it ſelf, that the leſſor had nothing at the time of the teaſe 
—_ See 37 Af. 17. & 19 E. 3 3. Abbot 13. But as tothis point the Court did not deliver any opi- 
nion, for they reſolved upon the other points following. 

' Secondly, it was moved' that the leaſe to Thomas was void for the incertainty, for it was incertain at 
the time of the making of the.leaſe how many years ſhould be behind at the time of the death of  /j- 
zabeth as it is agreed in 7 E. 6. tit. Grants, Br. 154. & Plow. Com. 520. b. A man poſſeſſed of a leaſe 
for 40. years, grants to B. as many of the ycars as ſhall be behind zempore 'mortis ſue, it is void for 
the incertainty: And 3 & 4 Phil. & Mar. Gravenor's Caſe, Dier 150. a man made leaſe for life by deed 
indented, Proviſo that if the leſſee die within 60. years that his Executors ſhall have it for ſo many 
of the 60. years as" ſhall be. behind at the time of his death, it is but a covenant, and no leaſe for 
the incertainty, vide 22' Af. 37. And Juſtice Gawdy faid that there was a Caſe late adjudged in 
this Court in Locroft's Caſe, M, 34 & 35' Eliz. and the Caſe was, One poſleſſed of certain lands for 
90, years 'in conſideration. of a marriage to be had between his ſon and the daughter of another man, 


did demiſe the land to his ſon for 70. years to begin after his death,and after the leſſor dicd ; and it was , 


adjudged that the leaſe was good; And the reaſon of the difference, between this Caſe-and the Caſe in 
7 E. 6, was becauſe that in Locroft's Caſe he demiſcd the land, Habendwm after - the death of the leſſor 
for 70.” years, in which there was ſufficicnt certainty, and no apparent incertainty-in the deed, but 
in 7 E, 6. he ted ſo much of his term .as {hould be behind from his death, which was incertain in 
hs wp it (lf; which difference put by Juſtice Gawdy was agreed by Popham chicf Juſtice, and the 
whole Court, | | 

Thirdly, It was Pcs againſt the lcaſe made to Thomas, that for as much as Thomas was dead in 
the life of Elizabeth, ſo that it was at firſt-incertain' and. was not reduced to any certainty during the life 
of Thomas, for this cauſe the leaſe was utterly void, For when an intereſt or an eſtate which is.to be 
reduced to a cerainty upon a contingent precedent, and the leſſor. or grantor, or leſſee and grantee die 
before the conti ; x" the leaſe or; grant is void and (hall never take effect, as in Plow. Com. Say 
& Fullers Caſe 273. b. If a man; make alcaſe to another for as many years as his Executors ſhall name, 
the Gameis void, for it ought-to be reduced to:a certainty in. the life of the parties. And note there 
is a difference between a Covenant or other agreement which is perfe& and certain, although that it 
take cffe& in poſſeſſion upon a future matter precedent, and. a'covenant and agreement incertain, which 
15 to be reduced to certainty by future matter, ex poſt fatto, for in the one Cale the intereſt or eſtate in 
the land is preſently bound,inthe other Caſe not,'-as in 3 Mz.-Br., Feoffement al uſes 59. It is covenan- 
ted by. Indenture between 4. and B.that if the ſon of A. ſhall: marry the daughter of B. for which B. ſhall 


give to- A, 100, /. and' therefore 4, covenants that if the marriage do not take.effect, that 4. and his 


heirs will ſtand ſeiſed of certain lands unto the. uſe of B.” and his heirs until 4. pay the 190. to B:; 
his Executors or iniſtrators 3 and aftewards B. hath iſſue within age, and after the, marriage doth 
not take effe&t, the diate is executed in | the heir of. B, -and ſhall have relation to the making of 
the Indenture.. -( Note the reaſon ) for. theſe Indentuxes the Book faith | bind the land with the-uſe and 
they were made in the life of B. But if a man-grant- the xeverſion' of - his. leaſe for life to B. and his 
heirs, and before dttornment the grantee dieth, noattorment. can yelt it inthe. heir of B, for by . the 
grant the. eſtate. of the. reverſion was not boung,: but is to receive his perfeion by the attornment, 
and the grantor may notwithſtanding ſuch grant transferre the reverſion to whom he will. So. in 
Brets and Rigdees Caſe Plow. Comm. 345. if a man deyiſe:lands to one-and his heirs, andaftewards the 
deviſte dieth before the deviſor, the deviſe is void 3 for the Will was alterable at the pleaſure of the de- 
viſor, and the heir. cannot be a purchaſor, - But in Shelly's Caſe it was adjudged, that where Eg» 
ward Shelley ſuffered a recovery of. the :Mannor of. Worminghurſt unto: uſes declarcd by certain Inden- 
tures. between him and others ; that isto ſay, unto the uſe; of himſelf-and the heirs males of his body 
( for ſo it was in effe&,) and afterward Edward; Shelley. died before any execution of the m_— 
the wife of his eldeſt ſon ({ who before him',was dead.) beingigreat with. child with a ſon,and afterw 
and before the birth of ak the eldeſt ſon execution, of. the recovery was had ;. It was adjudged 
that in the mean time the, uſe veſted in Richard:the younger ſon of Edward. as heir male of the body.of 
Edward.and that he had it in the nature. of a deſcent, . and that the ſon. of the eldeſt fon born afterſhould 
enter upon him, for the agreement ,was. perfected in the life of the parties, and the execution of the re- 
covery was only after the death of Edward. :: | | , 
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though that he to whom the render is nude dicth bctorc execution, yet his heir ſhall have it, for the tne 
was levicd in the lifeof the parties, and the cltate of the land was ſo bound by it that he who made the 
render could not alter or defcat it. But it a man make livery within the view, there till entry by the 
f-offee the eſtate of the land is not bound, no more then by the grant of a reverſion betore attornment 3 
and therefore if the feotfor or tcottce die in ſuch caſe betore entry by the fteoffee, the feoffment ſhall 
not take effe&. So in the Caſe at Bar, the demiſe made to Thomas depends upon a contingency prece- 
dent, and upon a meer incertainty, {o that until the ſame happen the intcrelt or term which is inten- 
ded to be demiſcd is not certain nor the Land bound therewith, So that in as much as Thomas dicd 
before it was reduced to a certainty the leaſe could never take effect, and cannot veſt in his 
Executors or Adminiſtrators for the reaſons and cauſes atoreſaid', quod fruit conceſſunt per totam 
Curiam. 

Fourthly, *it was obje&ed againſt the ſaid demiſe made to Thomas, that if Thomas had been living 
it could never have velted in him, for Thomas died bctore Rafe and William, and William and Rafe 
ſurvived Elizabeth. And by the expreſs condition precedent Rafe cannot take if not that Elizabeth 
die within the term, and William cannot take it Rafe dic not infra terminum predi&?, and that is as much 
as to ſay, that if Rafe die before Elizabeth, tor the term is but for 80. years it Elizabeth fo long live, 
and Thomas cannot take if William die not in the lite of Elizabeth, ſcil. infra terminum predi, and Wil- 
liam and Rafe alſo ſurvived Elizabeth, ſo that both the contingents precedent fail, ſcil. the deatly of 
Rafeand the death of William in the life of Elizabeth, ſo that the demiſe to Thomas could never begin; and 
although the demiſe unto Rafe and the demiſe to William are void, yet the limitation precedent, (ſc#. 
if Rafe and William die in the life of Elizabeth) unto the leaſe made to Thomas is not void, for his in- 
tereſt may depend upon both the contingents. And fo was the meaning of the parties, and all this was 
affirmed by the Court. - And Juſtice Popham: put this Caſe, It A.demiſchis Lands to B: for! 39. years 
after the death of C. if C. die within 10. years next following, if C, ſurvive the 10. years the term 
ſhall never take effect : So here the leaſe of Thomas cannot commence, if not that William die before 
Elizabeth, but he ſurviveth Elizabeth, and therefore the leaſe to Thomas ſhall never begin. And Popham 
chief Juſtice ſaid, that the leaſe to Thomas was void tor another cauſe, tor he (aid it cannot commence 
upon a contingent which dependeth upon another contingent: as here, the leaſe to Thomas dependeth 
upon the contingent annexed tothe demiſe made to William, and the leaſe to William dependeth- upon 
the contingent annexed to thedemiſe of Rafe, And-to this purpoſe he cited the Caſe in 12 Afi5. £4, 
leaſes unto B. upon condition that if 4. pay unto B. 10.1, within a certain day. that he ſhall reenter, and: 
if he do not pay before the faid day, and B. pay to him 10,1. at ſuch a day which is after, that he ſhall 
have fee. A. doth not pay, nor B. pay. A. entreth after one term and the other B, ouſt him, A. bro 
an Aſfiſe -_ got nothing by his Writ. And after in this Caſe Judgment was given and — 
the Plaintiff, Xe 
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N a Monſtrans de droit by Chriſtopher Digges and Edward Digges againſt Palmer and his Wife the gran- 

A tees of the Ward of Poſthumus Digges fon and heir of Thomas Digges now dead, in which the 
ſue was abſque hoc quod Chriſftopherus Digges father of the ſaid Thomas) obiit ſeiſites (of Land found in 
the Office) in Dominico ſjo ut de feodo,, upon which a ſpecial verdict was found' to! this effedt 3 The faid 
Chriſtopher was (ciſed of the Land in- queſtion and of other Land in fee,' and by deed indented 6 Maii, 
10 Eliz, covenanted (in conſideration of marriage between him and his wife, and for advancement of 
the ſaid Thomas their ſon, and for 200. 1, paid to him before marriage, and for' other conliderations) 
that he and his heirs would ſtand ſeiſed unto the uſe of himſelf for life, and, after to the uſe of the faid 
Thomas in tail, and after tothe uſe of the ſaid Chriſtopher in tail, with a Proviſo for the conſiderations 
aforeſaid, &c, that it ſhall be Jawful for the ſaid Chriftopher at any time during his life with the conſent of 
certain perſons by deed indented to be enrolled inany of the Queens Courts to revoke any ofthe uſes or 
eltates,and to limit new uſes. And afterwards 6 Maii 12 Eliz, Chriſtopher with the conſent, &c, by deed 
indented and enrolled in the Chancery revoketh the uſes and eſtates in the firſt Indenture in part of the 
land, and limits the uſe thereof to him and his heirs : Afterwards Chriſtopher by deed indented 20 Sept: 
13 Eliz. with conſent, &c. and enrolled in the Common Pleas M. 13 & 14 Eliz. declareth that for 
the payment of his debts, 8c, that from the time of the enrolment of this deed: in the Chancery all 
the uſes in the tirtt Indenture ſhall be void, and that the lands ſhall be to the uſe of Chriſtopher in on 
I 2 Atter- 
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Afterwards Chiſtopher by Indenture 26 Oftober. 14 Eliz. covenanteth to levy a tine of all his lands, part 
whereof ſhall be co the uſe of him and to his wite and his heirs, and thc rctidue to the uſe of him and his 
heirs, which fin in the ſame Term was levied accordingly 3 and after the ſaid Indenture bearing date 20 
Sept. 13 Eliz. was enrolled in the Chancery, and afterwards Chriſtopher entred into the land and made 
his claim. And if Chriſtopher died (eifed in fee of the faid lands mentioned in the deed of rc- 
vocation of 20. Septembr. 13 Fliz. was the quettion. And in this Caſe after many Arguments 
at the Bar and at the Bench, fix Points upon good advice and deliberation were rc{"lved and ad- 
judged. 
Firflchat Chriſtopher might revoke part at one time and part at another time, and ſo of the refidue till 
he had revoked all. But he could revoke one part but once, unleſs he had a new power of revocation 
to the uſes newly limited ; for theſe words (at any time ) amount to as much and are equivalent, as 
if he had ſaid, from time to time as often as he ſhould think good. As if a man leaſe 20, acres of wood, 
and grants that he may cut the timber trees at any time during the term, he may cut part at one time, 
and part at another. - So if a man deviſe that his Executors ſhall (ell his lands, they may ſell part at one 
time, and part at another: And the chief Juſtice ſaid, that this point had been adjudged before, and 
it was ſaid it was Sir Richard Lee's Caſe in the Common Ples. 

Secondly, it was reſolved , that where the revocation is to be made by Indenture to be enrolled, 
it is as much as to ſay, by deed indented and enrolled , | for no revocation ſhall be in the ſame 
Caſe untill the deed be enrolled 3 for if there ſhall be a revocation before the enrolment , then 
peradventure the deed ſhould never be enrolled , which ſhould be againſt the words and intents of 
the partics. 

Thirdly, it was reſolved, that it was nota perfect and compleat revocation by the Indenture 20 Sepr. 
13 Eliz. until the Indenture was enrolled in the Chancery, for although that the Proviſo of revocation 
in the firſt Indenture ſhall be ſatistied with an enrolment in any of the Kings Courts ( as in this Cafe it 
was in the Common Pleas ) yet for as much as the Indenture of revocation it ſelf limiteth the revocation 
to take effect after the enrolment thereof in the Chancery, for this cauſe until it be enrolled in the Chan- 
cerfy there was no perfe& revocation. 

ourthly, it was reſolved, that the fine levied before the enrolment of the Chancery ( which was be- 
fore the reyocation ) hath extin& the power of revocation, for it is not to be reſembled to the Caſe -in 
15 H. 7. 11. b. if Executors or feoffees who have power by the will of Ceſtny que uſe to fell the uſe, if 
they make a feoffement of the land unto the former uſe, yet they may {11 the uſe, for the ſame uſe which 
was deviſed to be fold doth remaine not touched by the feoffement, alfo after the fale, the vendee ſhall be 
in by the deviſor and not by the feoffees 3 but in the Caſe at the Bar, the feoffement is made of the 
land it (elf, which is to be reveſted to Chriftopher Digges by the revocation, or is tobe transferred 
to him to whom he ſhall limit the ſame, and he ſhall come im under him, for in ſuch Caſe the who rai- 
ſeth and limiteth the uſe ſhall be ſuppoſed to be the donor, 2 E. 6. Br. Formedon 49. 35 H. 8. Dier 55. 
a. and fo was it adjudged in this Court between Albany and Grendon for land in Midd. 28. Eliz. that 
by the feoffment of the land the power of revocation was extin&t. And then it was alſo agreed per totame 
Curiam, that ſuch power of revocation may be releaſed by a releaſe made to any who hath eſtate of free- 
hold in poſſeſſion or remainder. And Popham chief Juſtice faid, that there was not any queſtion there- 
of, for his power is not meerly collateral, but favoreth and taſtcth of the eſtate and intereſt of the land, 
which was granted by the whole Court. But the chief Juſtice (aid, that if a feoffment in fee be made 
by &. to divers'ufes, with Proviſo that-if B. fhall revoke, that the uſes ſhall ceaſe, there B. cannot re- 
leaſe this power 3 and a fine levied or a feoffment made by him ſhall not extinguiſh it, for the power 
of B, is meerly collateratand the ud doth not move from him, nor the-party ſhall not be in by him, nor 
under him 3 buta fine, or a feoffment, - or a releaſe by 4. if thepower had been refexred to him, would 
extinguiſh the ſame; cauſa qua ſupra. FEY EH D535 13! 

Fitthly, it was agreed, that if the fine had not been levied, then by the revocation of Chriſtopher the 
ancient uſes were determined without entry or claim, becauſe he himſelf was tenant for life of the land, 
ſo that he could not enter upon himſelf, and claim he need not when he himſelfis ſeiſed of the land, 
and makes expreſs a& of revocation which is as ftrong as a claim can be. And therefore it is _ 
in 20 E. 4. 18, & 19. that if a feoffment be made upon a collateral condition, and before the condition 
performed the fcoffee leaſeth the ſame to the feoffor, if after the feoffee perform the condition the land 
ſhall be in him preſently without entry or claim, becauſe he himſelf is in poſſeiſion of the land. So if a 
villain purchaſe a rent which is iſſuing out of the Lords land, it ſhall be in the Lord without entry or claim 
of the Lord; for if he ſhall make an entry or claim, it ought to be upon the land, and that needeth not 
when he himſelf is ſciſed thereof. And this very point was agreed M.40 & 43 Eliz. in the Earl of Shrewſ- 
buries Caſe, that the uſes in the like Caſe ſhould ceaſe without entry or claim, he who made the revoca- 
tion being Tenant for life as in the Caſe at the Bar. 

Sixthly, it was ageed, that by the ſame conveyance the uſes are revoked, by the ſame conveyance 0- 
ther uſes may be limited or raiſed, for -in-as' much as the old uſes ceafe ipſo faFo by the revocation 
without claim or other a@, the Law ſhall adjudge priority of the operation of the ſame deed, although 
it be ſealed and delivered atone and the- fame inſtant; and therefore it ſhall be firft in conftrudtion of 
Law a revocation and a cefler of the old-afes, and then # limitation or raiſing of the new. As if a Te- 
nant /in tail and a ſtranger'levy a fine to- 4. who granteth and rendreth to- the ſtranger for years 
rendring rent, and by x fine granteth the;reverſion and rent to the Tenant in tail ( which 
manner-/of fine is commonly admitted- at' this day Y in this Cafe although the render of the leaſe 
and the- grant of the reverſion be by the” fame fine, and at the ſame inftant, yet in Law the leaſe 


hall precced 3 and the-grant of the reverſion ſhall ' be- ſubſequent; vide 36 H. 8. By. Fines 118. and ſec 
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M. 41 & 42. Eliz. Rot. 366. adjudged upon a demurrer mn the Common Pleas between White and 
IV bite in a Replevin ajudged accordingly. And hcre in this Caſe a Judgment was cited, Thar 
where 4. covenanteth with B. that in conlideration that he will marry his daughter, that A. and his 
hcirs will ſtand ſeiſed unto the uſe of B. and his hcirs, B. entreth and diſſeiſeth A. and maketh a feoff- 
ment in fee, 4. reenters and atterwards B, marricth his daughter, yet the uſe ſhall not veſt in him, 
for he hath extinguiſhed it by his tcoftment. 


Term. Hill, 24 & 26 Eliz. 


Mildmays Caſe. 


HE Caſe in an Information exhibited in the Court of Wards by Richard Kingſmill Eſquire Attor- 

Kk ney of the ſame Court, againſt the Lady Anne Sharington late wite of Sir Henry Sharington 
Knight, and John Talbot Eſquire, and Oliffe his wite, one of the daughters and heirs of the Gid Sir 
Henry Sharington, which was reſolved Hill. 24 Eliz. and after Hill. 26 Eliz. in the Court of Com- 
mon Pleas, Rot. 745. between Anthony Mildmay Eſquire Plaintiff, and Roger Standiſh Gentleman De- 
fendant. in an a&tion upon the Caſe for ſlandring his Title , &c. Kr which Jgmene 


M. 26 & 27 Eliz. Kot. 35, in the Kings Bench, in a Writ of Error affirmed, was in effe& thus; The 


aid Sir Henry Sharington having wite the faid Dame Anne, and three daughters, Grace married to the 
faid Anthony Mildmay, Urſula married to Thomas Sadler Eſquire, and Oliffe married to the ſaid John 
Talbot by Indenture bearing, date 27 Amgyſti 15 Eliz., made between the ſaid Str Henry Sharington of the 
one part, and Edmond Pirton and Fames Paget Eſquires of the'other part, in conſideration of a Joynture 
for his wife, and for the advancement of his iſſue male of his body, and for the continuance of the 
lands in his name, and for other good and jutt conſiderations covenant to ftand feifed of 690. acres 
of lands (exempli gratia ) unto the uſes, intents and® purpoſes, and under the Pyoviſo following, ſcil. 
of all to the uſe of himſelf for his lite, and after for 300. acres of land in certain to' the uſe of: his 
wife for her life for her Joynturez And of the other 3oo. acres after his death, and of the faid 300. 
acres limited for the Joynture of the wife after their deaths unto the uſe of the heirs males of his body 
begotten, and for default of ſuch ifſue, then for 300. acres not being limited for Joyniture, 8c, unto 
the uſe of his three daughters ſeveral by their ſelves,and to the heirs of their bodies;and for default of ſuch 
iſſue to the uſe of the right heirs of the faid Sir Henry, with like limitation of the other 300. acres to 
them of the like cltate with the reverfion to his right heirs. And if any of his ſaid three daughters die 
without iſſue, then her portion by moieties ſhall be to the ſurvivors 'of like "eſtate, #t ſupra, with 're- 
mainder xt ſupra 3 which Proviſo for the three ſeveral husbands of the ſaid three daughtersto have ſeveral 
portions for their lives, if they ſurvive their- wives, and ſhall not be entitled to be Tenants by the Cur- 
tele, with this Proviſo in theſe words following , ſcil. Provided always, and it is covenanted - and 
agreed betyyeen all the faid parties, that it ſhall be lawful for the faid Sir Henry by his Will. in writing 
to limit any part of the faid lands to any perſon or perſons for any life, lives, of years, for payment of 
his debts, performing of his Legacies, prcterment of his ſervants, or any other reaforble confiderati- 
ons as to him ſhall be thought good, and all perſons thereof ſeifed, to ftand ſeiſed thereof to the uſe of 
{uch perſons and for ſuch intereſts as ſhall be fo limited by his Will. Aﬀeer the faid Urſula dicth with- 
ont ifſue, Grace and Oliffe ſurviving by which her portion by moities came to them : And afterwards 
the ſaid Sir Henry by his Will in writing for the advancement of his daughter Oliffe, and of her hus- 
band, and of the heirs of the body of the ſaid Oliffe, limited a great part, limited by the Indenture 
for the portion of Grace after the death of his wife, and another great part of tand which remained to 
her by the death of the ſaid Urſada to the faid Oliffe and her husband, and to the heirs of the body of 
Oliffe tor 1000, years without reſervation of any rent ; and afterwards the ſaid Sir Henry died without 
iſſue male, and if this limitation for 1000. years being made for the advancement of his daughter Oliffe 
and her husband, and the heirs of the body of the faid Oliffe be good it Taw by force of the faid 
Proviſo was the Queſtion, And it was reſolved and adjudged by Sir Chyiftopher Wray Lord chick 
Jultice of England, Sir Edmund Anderſon chief Juſtice of the Common Pleas, and all the Judges 
- Tng/and, That the limitation for 1000. years was void. And in this Caſe five points were re- 
olved. | : 

Firft, That an uſe cannot be'raifed by any Covenant or Proviſo, or by bargain and ſale upon a 'ge- 
neral conlideration : And therefore, if a man by decd indentcd and enrolled according to the Statute 
for divers good-confiderations bargaineth and ſelleth his lands to another and his heirs, 1hit operatur in- 
de, tor no ule (hall be raiſed upon ſuch general confideration, for it doth not appear to the Court that 
the bargaimer hath quid pro quo, and the Court ought to judge whether the conſideration be ſufficient or 
not, and that cannot be when it is alledged in ſich generalty. But note Reader, the bargainee in ſuch 
Calc may aver that mouey or other valuable confideration was paid or given, and if the truth be ſuch, 
the bargain and fale ſhall be good, And fo if I by deed covenant with 7. S. for divers good confide- 
rations that ] and my heirs will ſtand ſeifed unto the uſe of him and his heirs, no uſe without ſpecial 
averment ſhall be raiſed by it ; but if #. S. be of my bloud, ard in truth the covenant 'were _ for 
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advancement of his bloud, he may averr that the covenant was in confideration thereof, and in 
both theſe-Calcs the perſon who ſhall take the uſe is certain 3 and that {uch averment may be taken 
which ſtands with the deed, although it be not expreſly compriſed in the deed is proved by a Caſt 
adjudged in an Alliſc between Villers and Beamond, Term. Paſch. 3 & 4 Phil. & Mar. reported by Bend- 
loes Scrjcant at Law, which Caſe you ſhall find alſo Paſch. 3 8& 4 Phil. & Mar. Dier 146. where the 
Caſe in cffc& was, That George Beamont and Fane his wife, as in the right of his wite were fſeiſed of 
the Mannor of Northall, &c. and had iſſue 1iliiam Beamont, who had iflue Richard Beamont, and he 
and his wite by Indenture 12 H. 8, between them of the one part, and Richard Clark of the other 
part, in conſideration of 70 1. given by Richard Clark, did bargain and ſel] the land to the faid Ri- 
chard Clark for 3o. years, the remainder to themſclves tor their lives, the remainder to William Bea- 
mont for lite, the remainder to Richard Beamont and to one Collet the daughter of Richard Clark, in tail, 
&c. and afterwards a recovery was had to the ſame uſes 3 Richard Beamont and Collet did entermarry ; 
and it was found and averred that the faid Indenture was made tam in confideratione maritagii pre- 
dif inter Richardum Beamont & Colletam, habend' &- cel:brand (to make it a Joynture within the 
Statute of 11 Hen. 7.) as for the ſaid ſumm of 70.1. and it was adjudged, That although there 
was a particular conſideration mentioned in the deed, yet the averment in the ſame cafe might be 
made of "another conlideration which ſtood with the Indenture, and which was not contrary to it, 
a fortiori in the ſaid Caſe 3 for in the deed is no certain conſideration, but the deed is general for di. 
vers good confiderations 3 then the averment that the bagainee gave money, &c. or that the covcnan- . 
tee was of his blood is but explanation and particularizing, of the general words of the deed, which 
include every manner of conſideration, and in all of the faid caſes, the matter ſo averred is craverſable 
and iſſuable, | 

Secondly, it was reſolved, that when uſes are raiſed by covenant in conſideration of paternal love, &c. 
to his ſons and daughters, or for the advancement of -any of his blood, and after in the ſame Inden- 
ture a Proviſois added, that the covenantor for divers good conſiderations may make leaſes for years, 
&c. that the covenantor in ſuch caſe cannot make a leaſe for years to his ſon or daughter, or unto any 
other of his blood. (much leſs to any other perſon) becauſe that the power to make leaſes for years was 
void when the Indenture was ſealed and delivered; for the covenant upon ſuch general conſiderations 
cannot raiſe the uſe for the cauſes aforeſaid, and no particular averment can be, becauſe that his in- 
tent was as general as the conſideration was, and his intent was not at the time of the delivery of the 
deed to demile to any perſon in certain, to one more then other, but «0 demiſe general to whom he 
pleaſed, and therefore his power to make leaſcs (the uſes being created and raiſed by covenant .upon 
the conſiderations aforeſaid) was void ab initio. But it the uſes had been limited upon a recovery, tine 
or feoffment, there needeth not any conſideration to raiſe any of the uſes, and ſo a manifeſt difference. 
And the Caſe at Bar is fironger, becauſe that the Proviſo which gave power to make leaſes ſhall de- 
feat or at leaſt incumber the eſtates veſted and ſetled upon good conſiderations in ſtrangers by the cove- 
nants of the ſame Indenture. So note a difference when the conſideration is general, and the cove- 
nant or bargain made with a perſon certain, there averment according to the truth of the Caſe may be 
taken as aforeſaid 3 but when the confideration'is general and the perſon uncertain, there no averment 
can help : And thereſore if I for good conſiderations covenant with you that I will ſtand ſeiſed to the 
uſe of {ach a one as you ſhall name, now although you name my ſon, or my coufin, yet no uſe ſhall 
be raiſed thereby 3. for, for the generality and incertainty it was void ab nitzo, and never could be ade 
good to any purpoſe after 3 nec no averment can make the ſame good, or reduce it to any cestainty, for 
the intent of the covenantor was as general as the words were. But if I covenant with you that in conſi- 
deration of fatherly love,. or for the advancement of my blood I will-ſtand ſeiſed to the uſe of ſach of 
my ſons, or to the uſe of ſuch of my couſins/as you ſhall name, upon the nomination the: uſe ſhall be 
raiſed, for there the conſideration. is particular and certain, and the perſon by matter ex pt faffo may 


be made certain, 

Thirdly, upon theſe words in the Proviſo (other conſiderations) it was holden, that this word (other) 
ought to be other in nature, quality, and perſon, and the advancement of his daughter is the confide- 
ration mentioned; before. , ; | 

Fourthly, it was reſolved, that the ſaid limitation of 1000. years was as well againſt the intent of 
the parties, as againſt the words of the Proviſo, for the intent and ſcope of the Indentures was to make 
diſtribution of his lands amongſt his three daughters, and the heirs of their- bodies, and every of them 
upon good conſideration and agreement between their Parents. had her portion by her ſelf ; bur if this 
limitation,for 1000. years ſhall be good, it: ſhall be rather to fruſtrate the eſtate of the other fifter, and 
to defraud the intent of the parties grounded upon a conſideration of marriage, then to perform and 
follow the intent and meaning of the Proviſo, for the intent of the Proviſo was never to giveany power 
to make void the” eſtates of the other ſiſters ; but it appeareth by all parts of the Indenture, that each 
daughter ſhould be advanced-equally ; And fo this limitation for 1000. years without any rent reſerved 
was againſt the intent and meaning of the parties 3. It ſeetneth alſo it was againſt the words of the Pro- 
viſo, for that cannot; be ſaid a reaſonable conſtruction: which tendeth to the ſubverſion of ettates velted 
and ſctled by the ſaid Indentures upon ſo good and juſt conſiderations againſt the mon of the par- 
ties. After the reſolution of the Juſtices certified in the Court of Wards, it was adjudged in the Com- 
mon Pleas, and alſo affirmed upon a Writ of 'Exror in the Kings Bench in an Action: upon the Caſe 
brought by the ſaid Anthony Mildmay againlt Roger Standiſh, becauſe the ſaid Roger had faid, and open- 
ly publiſhed that the faid land was lawtully aſſured to the faid ' Fobn Talbot and Oliffe his wife for 
I 000, years, and that they were lawfully poſſeſſed of the intereſt of the ſaid term, whereas in truth 
the faid land was not lawfully aſſured for the term aforeſaid, .nor the ſaid Fohn. Talbot and Oliffe 
were not lawfully poſſeſſed thereof, and fo for flandering of the eſtate and title which was conveyed 
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to his wife by the ſaid Indentures, and ſhewed all in certainty, and how he was prejudiced by 
the ſaid ſpecches he brought the faid Action. And Standiſh pleaded the faid Proviſo in the ſame 
Indentures, and the faid limitation for 1000. years by the aid Will, &c. according to the ſaid Pro- 
viſo (as he pretended) by force whereof he and the faid Oliffe had intereſt for 1000. years, and f' ]} 
juſtified the ſpeeches, upon which the Plantiff demurred. And it was adjudged, that the Action 
upon the Caſe was maintainable : And in this Caſe two points were reſolved in both the Courts : 

Firſt, that the faid lcaſe for the cauſes aforeſaid was void in Law. Secondly, although de fatto the ſaid 
Fobn Talbot and Oliffe his Wite had a limitation of the land by the ſaid Will of Sir Henry Sharington 
for. 1000. years, which was the occalion that Standiſh being a man not learned in the Law, did 
affirm and publiſh that Oliffe had a term for 1000. years, yet foraſmuch as he hath taken upon him the 
knowledge of the Law, and medling with a matter which did not concern him had publiſhed and 
declared, That Oliffe had a good eſtate for 1000. years, in flander of the title of Mildmay, and thereby 
hath prejudiced the Plaintiff , as appearcth by the Plaintiffs Declaration 3 for this cauſe the firſt 
Judgment given for the Plaintiff was affirmed in the Writ of Error , Et ignorantia Juris non 
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refuſed for which he did not deliver it as it was lawful for him, upon which 


which ſhall be tendred to him, if any be not preſent who can read the ſame to him if he require the 
ting to be read to him 3 And if the Deed be in Latine, French, or'other Language which the party wh 
ſhould make the Deed underſtandeth not, in'this Caſe if han cot require that one read and expennd the 
writing.to him, and none be there preſent who can read and expound the tenor thereof in the fame lan- 
guage that the party who is to deliver the Deed underſtandeth, there the party may refuſe to deliver the 
ame. So although a man can read,ye if the Deed be in Latine,French,or othey ſuch language as the party 
who would make the Need cannot underſtand, if he require that the Deed be read or expounded to him 
in ſuch lahguage as he may underſtand/it, and none be there reafly fo to do, the party may refuſe to de-- 
liver the ſame. [And it is to be known that ignorantia eſt duplex,viz. fatti & juris > & rurſum ignorantia fatii 
( quoad rem noſtram attinet ) oft duplex, viz. lefionis, *& lingue, Note Reader, that ignorance in reading, 
or ignorance of the language, which are ignorantia fatti may excuſe, but. it is commonly ignorantta juris 
non excuſat, For notwithſtanding that there it was (aid, that alchough the party can read; and know- 
eth the language alſo in which the writing was made, yet he doth not know the ſenſe and operation of 
the words in Law, and whether they agree with the Condition of his Obligation or not 3 And therefore 
ſome of the Jukices thought that in ſuch Caſe the party ſhall have reaſonable time to ſhew the writing to 
his Councel at Law to be inftructed by them, whether it be according to that which he be bound to do, 
and eſpecially when there is no time limited in which the ſame is to be done; fo that in as much as the 
other party may requeſt the doing thereof when he pleaſeth, it is not polſible for the party to have his 
learned Councel all times with him ; And therefore prima facie it ſeemed reaſonable that the party ſhould 
have reaſonable time as afore is ſaid. Burt at length upon view of a Record of a Jugdment in the ſame 


Court, 16 Eliz. in the Lord Diers time, between Sir Anthony Cook, and Wotton, that upon ſuch requelt 
K made 


dant and John Manſer his ſor ſhall do all a&s'and deviſes for the X t er. 
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made to Sir Anthony Cook by Wotton to ſcalc an Indenture, Sir Anthony who was not learned in tle Law, 
was toſeale the ſame peremptorily at his peril, and could not have convenient time toWnſult upon it 
with his Counccl ; upon that it was reſolved in the Caſe at the Bar according, to the (a Judgement. 
See the Caſe reported by the Lord Dier. Trinit. 16 Eliz. Dier 337, 338. And it was (aid that the Caſe 
at Bar was a ſtronger Caſe then the Caſe of Sir Anthony Cook 3 for in this Caſc the Detcndant was bound, 
that his ſon who was a ſtranger to the bond, ſhould make, 6c. in which caſc he hath taken upon him. 
his ſon ſhall do it at his peril, for he who is bound taketh upon him more for a ſtranger then tor himſeif 
in many caſcs. Vide 33 H. 6.16. b. 36 Hl. 6. 8, 2 E. 4.2. 15 E.4.5.b. 22 Ec4. 43. & Io H. 7. 
14, b. It was reſolved that the pleading was inſufhcient, for hc hath pleaded that the Plaintiff had en- 
joycd the lands diſcharged and kept harmleſs from incumbrances, where he onght'to have ſhewed how : 
So if he had pleadcd,that hc had faved him harmleſs,he ought to have thewed how 3 but in ſuch caſe if he 
had pleaded in the negative,Non futt damnificatus, there it is otherwiſe. Sccondly. he hath pleaded, Duod 
quoddam ſeriptum relexationis was ſealed and delivered, and doth not ſhew whcther the releaſe concern 
the land mcntioned in the condition, and for all theſe cauſes the Plaintiff had Judgment for to rc- 
COVCr. 

Note Reader, it is great reaſon, that the writing be expoundcd in ſuch language that the party may 
underltand it, although he could read, becauſe by the Law he is at his peril to deliver the fame, and to 
dcliver it preſently upon requelt, and hath not time to conſult upon with his Icarncd Councel, 


Hill. 26 Eliz. Rot. 1038. m the Common Plegs. 


Goddard's Caſe. 


24 Elig. and that the inteſtate was ing 50 Julii 23 Eliz. and that he dicd before the date the | 


And prayeth the advice of the Court, if it were the Defendants decd. And it was adjudged by Ander- 
their Judgment 


(hall not be eſtopped, for an cſtoppel is to conclude one to ſay the, truth; and thereforeJurbrs. cannot 
be eſtopped, becauſe they are ſworn to fay the truth. Vide 1 H. 4: 6:b. 35 Aff. 8. 17 E. 3. 6. Plow. 
Comm. 515. 4 but if the eſtoppel or admittance be within the {ame record in which the. ifſue is joyned 
upon which the Jurors ſhall give their.verdi&, there they catmot find any thing againſt that which the 
parties have affirmed and admitted of record, although the truth be contrary 3 for the Court t to 
give Judgment upon a thing confeſſed by the parties, and the Jurors are not to be charged wi + 

2 thing, but only with things in which the parties differ. Vide 28 A(. 34. 9 H. 6. 37. 3 & 4 Phil. 
& Mar, Dier 147. And 'the date of a deed is not of the ſubſtance of the deed 3 for it it want date, or 
if it have a falſe or impoſſible date.zs the thirticth day of February,yct the deed is good for thert are but 
three things of the eſſence and ſubſtance of a'deed, that is to lay, writing in paper or parchment, ſcaling, 


| anddelivery; and if it have theſe three, although that it wanteth, In cxjus rei teftimonium ſigillune ſuum 


jpoſuit, yet the deed is ſufficient, for the delivery is as neceflary to the efſence of a deed, as the putting of | 


the ſeal to it, and yet it needeth not to be contained in the deed, that it was delivered. And note the or- 
der of making a deed is, firſt towrite it, then to ſealit, and after to deliver it, and therefore it is not need- 
full chat the ſcaling and delivery be mencioned within the writing, for as much as they are to be done 
after. And ſoit was reſolved in Henry the eighths time. See Reader 40 E. 3,2. and an opinion in 
7 H. 7,14. to the contrary ; but ſee the Caſe cited in the time of H. 8. now reported by the Lord Dier 
28 H. 8.19, and belcive Reader the late Judgments are: grounded upon full and pregnant reaſon. 
And when a deed is delivercd, it takes effect by the delivery, and not from the day of the date. And 
thercfore be the deed without date, or of a falſe or impoſſible date, yet the deed is good. Secondly, by - 
this Judgement it is to be obſerved, That if a man bring an Action of Debt, and declare that the De- 
fendant 4 Aprilis 24 Eliz. made a Bond bearing date the fame day and year, and the Defendant plead, 
Non eft fatium, and it is found that the deed was delivered at another day before or after then the Plain- 
tiff hath declaxed, that yet Judgment ſhall be given for the Plaintiff, for as much'as the date is not ma- 
tcrial, and the Defendant cannot be twice charged. And many times Bonds are delivered at other days 
then they bear date, So it appearcth by this Judgment, that the miliaking of the date of the Bond (hall 
not hurt, upon Non eſt fatium pleaded. . 
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Part. II. © Throughgood's Caſe 
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Trin.29 Eliz. in the Common Pleas, Rot. 928. 


Throngheoods Calc. 


Hyoughgood brought an Action of Treſpaſs for breaking of his Cloſe againſt Cole Defendant, who 

þ 6 cd, That long time before the Treſpaſs, the Plaintiff did releaſe to William Chicken all de- 
mands whatfoever, &c. whoſe cſtate he had in the land, and ſo juſtihed the Treſpaſs. The Plaintiff 
Aid, that he was a Lay man not lettered, and that at the time of faid releaſe made, divers arrearages of 
an annuity were due to him by the faid William Chicken, and that the faid writing of Releaſe was read 
and declarcd to him as a writing of acquittance for thoſe arrerages onely 3 and that he (giving credit 
thereunto) did ſeal and deliver the ſame*to the ſaid William Chicken, and ſo, not his deed, upon which 
ifſue was joyned 3 and the Jury found a ſpecial verdict to this effect : That is to ſay, that the Plaintiff 
was a Lay man, not lettered; and, that divers arrcrages of the ſaid annvtity were behind, and that the 
writing was never read to him 3 but after that one Thomas Ward had begun to read it to the Plaintiff, 
and before he had read 'a line of the writing, one William Ward took the writing out of his hands ſay- 
ing to the Plaintiff, Goodman Throwghgqgod you are man unlearned, and 1 will declare it to you, and 
make you underſtand it better that you tan by hearing of it read ; And then aid further to him , 
Goodman Throrghgood the effect of it is this, That you do releaſe to Wiliam Chicken all the arrerages 
of rent that he doth owe you, and no' otherwiſe, and then you ſhalſhave your land again : To which 
the Plaintiff ſaid, If it be no otherwiſe I atn content 3 and thereupon the Plaintiff iving credit to the 
id FV/jlliam Ward delivered the faid deed of releaſe to the ſaid William Chicken, and if upon the whole 
matter it be the Plaintiffs deed, the Jury doth refer to the conſideration of the Court. And it was ad- 
judged, that it was not the Plaintiffs deed and in this Caſe three points were reſolved : Firlt, that 
although the party to whom the writing is made, or other by his procurement doth not ,xead the 
writing, but a ſtranger of his own head tead the fame in other words then , m truth it is, yet it ſhall 
not bind the party who delivereth-it ; for it is not material whoreadeth the writing, ſoas he who ma- 
keth it be a Layman and being not lettered, be (without any covin in himſelf) deceived 3 and that is 
proved by the uſual fortn of pleading in ſuch Caſe, that is to ſay, That he was a Lay man and not 
learned, and that the Deed was read utito him in other words, 8c, generally without ſhewing by whom 
it was read, And if a ſtranger menace A. to tnake a Deed to, B. A, (hall avoid the Deed 
made, as well as if B. himſelf had threatned him, as it is adjudged 43 E. 3. 6. Vid. 39 H.6.36« 

Secondly, That fuch Tay ran not learned is not bound fo deliver we eed, if t be-not one pre- 
ſent which cat! read the Deed unto him in ſuch language that he who ſhould make the Deed may un- 
derſtand it ; and that is the reaſon! thar if it be read in other words then are contained in_the writi 
it ſhall not bind the party who delivercth it, for it is to the peril of the patty to whom the writing 1s 
made, that the true effe& and purport of the writing be dechred if it be required, but if the part 
who {hotild deliver the Deed doth not. require it, he ſhall be bound by the Deed. although it be penne 
againſt his tricaning, 2 | 

Thirdly,” Although that the writing be tot read to the party, yet if the effe& be declared to him in 
other fortn 'then is cotitazined in the writing, and upon that he deliver it, he ſhall avoid. the. Deed 
fot it is all one in Law to, render the fame in other words, and to. declare. the effet thereof in other 
mariner then is contained it the writing, 'if the party who maketh the writing, (being not cared) . de- 
ſire one to''tead the writing to him, and he read it, or declare the effect. to him in other 


_— then the writing doth purport, the ſame (if there be no covin betwixt them) ſhall not- bind 


Trin. 27 Eliz. inthe Common Pleas, Rot. 1354. 


. Wiſeman's Caſe. 


Etween Wiſeman Plaintiff, and Bernard Defendant iin Debt, upon a Leaſe for years, the Caſe was 
ſuch, Tenant in tail of certain land, the remainder in fee; he in the remainder by Decd indented 

and enrolled, in conlideration and to the intent 3 That alf his lands and tenemcnts for ever after ſhould 
continue and remain in his family, name, and blood : as for other good conliderations doth covenant, 
a oh himſelf will ſtand (eiſed of all his lands, &ec. to the uſe of himſelf and of the heirs males of his 
= ? gotten, and after to the uſe of divers of his brothers in tail, and for default of fich iffue unto 
by "= uſe of the Queen, Her Heirs and Succeſſors, Kings and Qucens of this our Realm; and after- 
wards the Tenant in tail in poſſeifion doth ſuffer a common Recovery witlt voucher; and if the ſame 
K 2 (hall 


which he 
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fhall bar the iſſue in tail orno was the Quſiton : And it was adjudged, that the ifſuc in tail by this re- 
covery was barred. © And in this Caſe fx points were reſolved. 

1. That no uſe by the faid Indenture was raifcd to the Queen; for the words, that is to ſay, for other 
good conſiderations, are too gencral to raiſe any uſe as it hath been-adjudged, without ſpecial avermcnt 
that valuable or other good conſideration was given. 

2. The conſideration that the land ſhall remain in the name and blood, notwithſtanding the uſe limi- 
ted to the Queen, is for the benefit and preſervation of theeſtates in tail, as well againti diſcontinuances, 
as againſt barres, as it was faid, it was refolved to be no conſideration to raiſe the uſe to the Queen, 
for there wanteth @zid pro quo, &c. & contrains dicitur quaſi atins contra atium. 


3. Admit that the Covenantor had faid in his Indenture, In conſideration that the Queen is the head 


of the. Commonwealth, and hath the care and charge as well to preſerve the peace of the Realm, as to 
repeal forrajgn hoſtility ( which is implicd in the word Queen )) yet it is not a good conſideration to 
raiſe an uſe for the cauſe aforeſaid, tor there wanteth @xid pro quo, and Kings ex officio ought to govern 
and preſerve the Subjects in peace and tranquillity, DD | 

4. It was reſolved, that admit the conſiderations had been ſufficient to raiſe the uſe to ;the Queen, 
yet it doth not preſerve the eſtate tail in poſſciſhon by force of the Act of 34 H. 8. for no cliate tail is 
preſerved by. the ſaid A, if not that the eſiate tail be created by the Kings Letters Patents, or the 
eſtate tail be by the Kings proviſion, and. not where the elite tail is of the gitt or proviſion of a<om- 
mon perſon without the Kings proviſionz and the ſame appeareth fully by the preamble of -the AR. 
And note Reader, this word ( ſuch ) through the whole body of the A& which couples it with the 
preamble , - extends only to gifts made by the King or by the Kings proviſion. And it was no 
miſchief at the Common Law ( as it appeareth by the preamble ). that the donees of common perſons 
ſhould bar their iſſues. Sce the Statute of 32 H. 8. cap. 26. that a fine levied by Tenant in tail ſhall 
barre his iſſue , if not that the eſtate tail be created by the Kings Letters Patents: And the Sta- 
tute of 34 H. 8. doth-preſerve no eſtate, if not that it be of the Kings gift, or by the Kings proviſion. 
Alfo the Queen doth not"loſe any primer ſciſin, or livery, when the eſiate tail is of the gitt of a-com- 
mon perſon,as ſhe loſeth whenfher donecsare barred by Recovery,ſo the diſadvantage of the Queen is not 


_ equal, and therefore ROK a, it ſhall not be taken by equity. And,in this Caſe it was ſaid, that 


if one make a gift in tail, and afterwards the Crown deſcended to him, this gift is out of the Statute, 
for it w#$ made by a Subje&. . So if the Anceſtor of the King who was not King make a gift in tail, and 
afterwards the Reverſion deſcended to the King, ſuch gift is out of the Statutez for the words of the 
Preamble'are, Whereby ſuch heirs ſhould have in ſpecial memory 8c. the profit that they have and take 
by the fervice of their Anceſtors done to the Kings of this Realm; By which it appeareth that- the. 
intent of the' A&t was not to extend to the gift of any Anceſtor of the King who was not ' King. 
Alfo there is more miſchief to the Subject in one Caſe then in the other. For. by the limitation. of the 
remainder to the King, the meſnalties of the Subje&ts are in ſuſpence, or extin&t, by which they loſe 
their Eſcheats, Wards, Heriots, Relicfs, 8c. but no ſuch miſchief is in the Kings gifts. + Alſo by ſach 
ſecret and unknown limitations of remainder to the Queen purchaſors are decejyed, and the Tenant 
in tail in poſſeſſion deprived of the power which the Law giveth unto him to cut off the Remainder, but 
when the King maketh the gift in tail there is no ſuch miſchief. INS 

5. It was reſolved, that the true qt of theſe words (whereof the Reverſion. or Remain- 
der at the time of ſuch Recovery had ſhall be in the King, &c. ) is, where the King createth the: eſtate 


by his Letters Patents, reſerving the Reverfion 3 or when the King in conſideration of money, or of aſ- 


Curance of oth& lands, or for other conſideration procureth a Subje&t to make a gift in tail to one of his 
ſervants or ſubjects, for recompence of ſervice or other conſideration, the. remainder to the King; And 
therefore,” where the Preamble of the Act ſaith, Where the King &c. hath given, - &c. or ; otherwiſe 
provided to his ſervants or ſubje&ts 3 theſe words, Reverſionto the King in the body of the AR, have 


reference to the gift of the King in the Preamble : and theſe . wor emainder to the King in the 


body of the A, referre to proviſion mentioned in the Preamble of the At made by the King, when 
he procureth a Subje& to make the gift with the remainder to him, and © the body of the Act well 


expounded by the Preaamble. 


6. It was reſolved, \ that before the Statute of 34 H. 8, a common Recovery did. barre the 
eſtate tail which was created by the Kings Letters Patents, whereof the reverſion did continue in 


the King. And with this Reſolution agrecth 33 H. 8. zit, Recovery in value 31 Br. and 29 H. 8. 
32. Dier. | : ; = Sas 


ub. 


—_— 
— —— 


| Mich. 28 &* 29 Eliz. in the (ommon Pleas 


Pin Smith Phintiff and Lone Defendant in the Common: Pleas, the. Caſe in effe&t was ſuch ; 
AI The King ſeiſed of *a Mannor in fee in the right of his Crown, by his Steward granted Copihold 
lands parcel of the Mannor to one by Copy of Court Roll according to the cuſtome of the Mannor in 


tee, And afterwards the King by his Letters Pattents under the Exchequer Scale made a m_ 
| ® 
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of thoſe lands for 21. ycars to another who granted his term to the Copiholder : And afterwards tlie 
Queen that now is, reciting the faid leaſe tor years granted the Reverſion in fee, the term for years 
expired, the Patentee of the Reverſion entred upon the Copiholder, and if his entry were lawful or no 
was the Queſtion. And in this Caſe three Points were reſolved by the whole Court. 


1. That although by the Common Law no grant of any land by the Ring is available or pleadable but - 


under the great Seal of England, and although that in this Caſe it was not alledged, That in the Ex- 
chequer the common courſe of the Court was to make ſuch Leaſes under the Scal of the Court, yet it 
was adjudged, that the {aid Leaſe under the Exchequer Scal was good, and that by the common uſage 
of the Court of Exchquer for the cuftoms and courſes of every of the Kings Courts are as a Law, and 
the Common Law for the univerſality thereof doth take notice of them, and it needeth not to alledge 
or plead any uſage or preſcription to warrant the lame, And ſo it is holden in Long 5 E. 4-1, & 
11 E. 4. 2... that the courſe of a Court is a Law; and in 2 R: 3.9. it is holden, that every Court of 
Weſtminſter ought to take notice of the Cultomes of other Courts, otherwiſe is it of Courts in the Conn- 
try. And vide 8 H. 6. 34. & Br. Leaſes71. where It 15 ſaid, The order of the Exchequer is to nake 
their Leaſes by this word Committimus ſuch lands, Habendum & reddendum {auch Rent, or Farm, and it 


- is a good Leaſe there by uſage. By which it appeareth, that the ancient uſage maketh a Leaſe ; to be 


good and available in Law 3 and if ſuch Leaſes ſhould not be good, great inconvenience would: fol- 
low, for infinite number of Leaſes and grants under the Exchequer Seal ſhall be otherwiſe faid void, 
and a great number of grants of Reverſions expectant upon Leaſes under the Exchequer, Seal ſhall be 
alſo void : For if the King granteth a Reverſion where he hath a poſſeſſion, .his grant is void, And 
the Judges in general Caſes have great reſpec and conhideraticn that their Judgments ſhall not impeach 


[17] 


the cliates and inheritances: of many men againſt ancient and common approbation. In a Patent of © 


King Hen. 7. four letters, viz. HR. F. H. of the firſt words were left out, intending afterwards prof: 
ter honorem to be drawn and limmed with gold, but the great Seal was put to the grant leaving out the 
ſaid letters. And yet the Patent was adjudged good for the multitude of Preſidents. - 
Note Reader, in every Commiſſion to make Leaſes under the great Seal is a ſpecial grant, that.Lea- 
ſes made by the Commitlioners under the Scal of the Exchequer ſhall be good, but that wasnot touched: 
in this Caſe, nor do I think was it material 3. for it the Leaſes: were not good for the cauſes aforcſaid, 
certainly the, clauſe iv the Commilſion will not remedy it. Yes 
- 2. It was reſolved that by the acceptance of the term - by . the Copiholder, the Copihold eſtate was 
determined, as well as if the Copiholder had accepted immediately a leaſe for years of his Copihold, 
as hath been adjudged in Hides. Caſe, for it.is all one reaſon'in both Caſes, piz. that a Copihold in- 
tereſt and an eftate for years of the ſame land cannot. ſtand together in one perſon at the ſame tume, 
without confounding the leſſer. - Alſo they areof divers natures, and therefore they cannot ſtand to- 
gcther inone and the ſame perſon. E W rh fag 
3. Thatthe ſeverance of the freehold and inheritance of the land holden by Copy of the Mannox, 
hath not extinguiſhed or determined.the Copihold eſtatez for notwithſtanding that his eſtate -is taken 
but for an eſtate at will, yet the cuſtom hath ſo eſtabliſhed the Copiholders: cftate, that he is not- rc- 
movable at the Lords will, {o'long as he performs the cuſtoms and ſervices, and by the ſame reaſon the 
Lord cannot determine his intereſt by any aG& that he can do, and ſo it hath been adjudged divers times 
in the-Kings Bench: Bat for:that the eſtate of the Copiholder was determined by the acceptance of the 
leaſe for years it was' adjudged againſt the Copiholder, A. oe iy 
; Note Reader, the Law to ſeveral purpoſes: and intents taketh- notice of divers of the Rings Seals. 
1, Of the great Seal. 2. Of the Seal of the Exchequer, as appearcth before. 3. Of the Privy Seal : 
F.N.B. 26. b; The King may grant to one to make Attorney by his Letters Patents under his' Privy 
Seal;. and therewith agreeth 37 H. 6. 27. b. and the King may command under | his Privy Seal 
that one-do not go beyond; the Sca out of the Realm, as appeareth by F. N.B. 85. 2. But it is holden in 
35 H.6. that a protection or wprrant of an Effoin is worth nothing under . the Privy Seal. - And it 


appearcth by the Statute of Articieli ſuper chartas cap. 6, that no Writ ſhall be ſealed with the petit 


Seal. 
4. The Law taketh notice alſo of the: privy Signet, vide F. N. B. 85. a. That the ' privy Signet is 
ſufficient to prohibit one to go beyond the Sea, And fee a Record in the Exchequer Hil. 1, E. 4. ex 


parte Remgmoratoris dom Regine Rot. 14. that the diſcharge of a debt under the privy Signet by the 


Sheriff of London was not ſufficient, but it ought to have been under the privy Seal,- and then it had 


+ been a:good diſcharge in Law. 


Know Reader, that of ſmall things (as the Caſe at Bar was) and to poor men, Leaſes have been 
made under the Exchequer Seal, as appeareth by many old prefidents before and in the time of 
King E, 3. and by infinite preſidents atter to this day, And ſuch Leaſes made according to ſuch 
preſidents have been allowed good. And there were three cauſes of the beginning of the uſage. 
1, For the multiplicity, that every poor man ſhall not be driven by ſuch intnite number of Leaſes 
to ſue for Cottages to the King, and other ſmall things to paſs by the King figning, the privy 
Signet, privy Seal, or great Scal. 2. For neceſſity, leſt if a poor Subject be driven to ſuch te- 

- dious ſuit,” the land lie freſh many times without a Tenant to the Kings damage. 3, For the im- 
poſſibility, - becauſe many times the Subje& was not able, nor the thing leaſed was not of value- to 
paſs the great Seal. But to you-who are rich, my advice is to paſs your Leaſes under the great 
Seal tor that- is the ſure way. 


Paſch. 
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Baldwin's Caſe. ” Parr. Il. 


[ 6 ] 


[24] 


Paſe. 31 Eliz. inthe (onmmon Pleas. Rot. 151. 


Baldwin's Calc. 


Etween Baldwin and Morton ir. Trcſpas in the County of York , and adjudged in the Common 
Pleas.the Caſe was ſuch; the Prior of Boulton,anno 25 H.S. with the aſſent of his Covent by Inden- 
dentute demiſcd the land in queſtion to'Hwgh Baldwin and Anne his wite tor 21. years. And after- 
wards the Priority by ſurrender came to King H. 8. and after Hugh Baldwin dicd, King H. 8. ann. 33, 
granted thc land in queſtion to Henry Earl of Cumberland and his hens, who 37 H.8. by his Indenture 
covenanted, granted, demiſed and to Farm let the faid land to the ſaid Aune, and to one Anthony Bald- 
win her ſon, and to the heirs of the ſaid Anthony Habendam to them from the date of the fame Inden- 
ture until the end of 99. years, and fo from 99. years to $9. years until 300. years be expired without 
impeachment of Waſt in 'as ample and large manner and *form as the ſaid Hugh Baldwin and Anne, 
or any Tenant or Farmer ever had or 'enjoyed the ſame. And the lefſee covenantcd to pay during the 
faid term 5. s. 8.d. if it were demanded : And the leflee covenanted that he and his Heirs and Afligns 
at the «nd of the term of 300. years, would make unto the Heirs and Aſhgns of the faid Anthony Bald- 
win ſuch Leaſe for other 3oo. years, &c. And the Jury found, that no livery and ſeiſin was made 
for the faid Anthony or Anne according to the ſaid Indenture z Anne died, and Ambhony \urvived, Henry 
Earl of Cumberland died, George his Son and Heir, anno 14 Eliz. did cnfcoff the defendant thereof ; the 
faid Anthony at the time of the feoffment being in poſſtſſion of the land, upon whom the Defendant cn- 
tred, upon which entry the faid Anthony brought this Action of Treſpas. And the doubt in this Caſe 
was, If for as much as that the fee ſimple was limited and exprefſed by.the premiſes unto Anthony and 
his Heirs,if the limitation of the term for years in the Habendum were contrary and zepugnantto the pre- 
miſes. * And firſt it appeareth, that the entent. of the parties was, that but a term ſhould paſs; for in 
the premiſſes the partics uſe the uſual words of a Leaſe, ſcil. grant, demiſe, and to farm let, and 
a certain term for years is limited by the Habendam; alſo it is limited without impeachment of Waſt 
alfo the leſſee binds himſelf by covenant to pay the rent during the term 3 And the leſſor covenants, 
that a new Leaſe ſhall be made at the end of the term, and that the lefſees ſhall enjoy the land, &c. as 
other Farmers , &c. had enjoyed the fame. Then ſuch conſtruQtion ſhall be always made, that the 
intent of the parties ſhall take effe, if the ſamie by any-conſtruRtion may Rand with therute of Law ; 
And it. was objected, that the rule 'of Law was, That at Habendam being contrary or repugnant to 
the premiſes is void, and the premifſes'ſhall tiand :: As if-a man by deed give lands by the pretniſſes 
to one and' his heirs Haberndam to himfor his life, this Habendwm is void, 'becauſe that a fee ſimple is 
expreſſed in the premiſes, and but an eftate for life in the Habendwm, which is repugnant and void, which 
Caſe was. agreed on all ſides, ' But it was adjudged by Anderſon cheif Juſtice, Windham, Periam and 
Walmeſley Jollices, that the Habeidim in the Cafe 'at Bar was not repugnatitz and that by the ſaid de- 
miſe both the lefſecs had a leaſe for years therein expreſſed : and in this Cafe theſe differences were taken 
and agreed for good Law. mee T7 | UL 0 IEF. 65 he L« 

I. When things which take their effence and effe& by the delivery of the deed without other ce- 

remony, and which lie in grant, there 'in ſuch limitation as in Caſe at Bar,' the Haberdum was repug- 
and void. As if a man grant Rent,” or Common, &c. / out of his land by the-prernifles of the deed to 
one and his heirs, Habendum to the grantee for years or for life, the Wabendum is repugnant, for a fee 
o_ by the premiſles by the delivery of the deed, and therefore the Habendwm for years or life is 
void. : 
2. If one by deed grant a rent in efſe, or a Scignory in the premiſles to one and heirs, Habendim to 
the grantce for years, or life z although that another thing or ceremony is requiſite, that is to ſay, ( At- 
tornment ) beſides the delivery of the deed, yet for as much as the thing lieth in grant, and both eſtates 
that is to fay, as well the eftate in fee, as the eftate for years or for life ought to have one and the 
{ame ceremony, that is to ſay (Attornment) to pals it as a Seignory, &c. and for this cauſe the Haben- 
dum in ſuch Caſe is repugnant and void. EN. 

3- When a man gives land by deed in fee by the premiſes, Habendwm to the leſſee: for lite, there the 
Habendum is void, as hath been faid ; for one ceremony, ſeil.- livery is requiſite to both the eſtates: and 
therefore when livery is made according tothe form and effe&' of the deed; it ſhall be taken ſtrongeſt a- 
gainſt the the feoffor, and more for the advantage of the feoffee, and the Habendrm in fuch Caſe is void, 
and till livery be made the feoffee hath but at will, __ | 

4. When to the eſtate limited by the premiſfes a ceremony is requiſite unto the perſedtion of the eltate, 
and to the eftate limited by the Habendum, nothing is required to the perfetion and efſence thereof but 
only the delivery of the deed, there, although that the Habendane be of leſſer eftate then is mentioned in 
the premiſfes, the Habendmfhall ftand , as in the Caſe at the Bar: Unto the fee fimple limited by the 
premaſſes it 45 requiſite to have livery and feiſin,and till Itvery be made nothing ſhall paſs but aneftate at 
will ( if the deed had not gone further ) and therefore the Habendum for years is good preſently by the. 
delivery of the deed, and ſoit appeareth it was theintent of the party that it ſhould take effec by the li- 


very of the deed tor years. | 
: Note 
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Note Reader, a difference between an eſtate in the premiſes implied, and an eſtate expreſſed ; tor if 
A. grant a rent to B. generally, the ſame by cxplication and] conliruction of Law is an eſtate for life : 
but if the Habendam be for years, it 1s good, and (hall quality the generality and implication of the PrC- 
miſſes. And note in the Caſe at Bar, the Habendum cannot be good to 4nne only, and void to Anthony, 
for Mala expoſitio que corrumpit textum. Allo it 15 to be obſerved, that although that Anne Baldwin had 
an eſtate for years in poſſeſhon, and had ſole and Jawful poſſeſſion and Anthony nothing, and therefore it 
might be objected, that this deed {hould enure to Anne only by way of contirmation or releaſe, yet it 
was adjudged that the leaſe was good to both, ſcil.to Anthony and Anne, tor fo arc the words and the in- 
ecntion of the partics3 and theſe words, And to the Heirs of Anthony, upon contideration of the whole 
deed are void, and both lefſees (hall have a good eſtate for years, And if livery and {cit had been made 
to the leſſces, it had not changed the Caſe, for it was a leaſe for years at the beginnining and Judg- 
ment was given for the Plaintiff, 


Trinit. 41 Eliz. 


The Caſe of Bankrupts. 


Regory Smith Cullamor, and other good Merchants of London, brough an Action upon the 'Caſe 
upon Trover and Converſion of divers goods m London againſt Thomas Mills, and upon Not guil- 
ty pleaded, the Jury gave 4 ſpecial verdict to this effe&t : Fohn Cook of Spalding was poſſeſſed of the 
fame goods, and cxerciſing the Trade of a buyer and ſeller 30 Famarii 29 Eliz. became Bankrupt, and 
abſcnted himſelf ſecudruur formam Statuti ( which was found at large ) and the faid 30 Fanuarii was en- 
debted to the Plaintiff being a Subject born in 273. 1. 12. d. pro merchandizis per quemlibet eorum quibus 
wenditisz and then alſo was cndebted to Robert Tibnam being alſo a Subje& born in 64 1. Afterwards 
12 Februarii 29 Eliz. the Plaintiff exhibited a Petition to the Lord Chancellor to have a Commiſſion 
upon the Statute of Bankrupts, and 17 Feb. 29 Eliz. a Commiſſion was granted according to the ſaid 
Statute under the great Seal to 1/;liam Watſon and others. And afterwards 21 Feb. 29 Elis. John Cook 
gave and delivered the Gaid goods to Tibnam in (atisfaQtion'of part of his due debt, the goods being of the 
value of 24 [.. And afterwards #ltmmo Marti 29 Eliz. the Commiſſioners by deed indented fold to the 
Plaintiffs joyntly the ſaid goods, and at the fame time the ſaid Mills then Factor to Tibnam in ea parte 
refuſed to come in as Cre : 
aforeſaid 3 and afterwards the goods came to the Defendants hands and he converted them, but whether 
the ſaid ſale of the ſaid Commithoners, notwithſtanding the faid gift and delivery to Tibnant be good or 
not, that was the doubt referred to the-confideration of the Court. And Judgment was given by Wray 
chief. Juſtice, and the whole Court for the Plaintiffs. And in this Caſe divers points were reſolved: 

I. That the ſaid fale made by the faid Commiſſioners was good ; and becauſe the doubt roſe upon 
the words _ intent of the Statute of : 33 EJiz. cap. 7. only, the Court had confideration' of divers 
parts and branches of the ſame. Firſt, the A& defcribeth a Bankrupt, and whom he defrandeth, /c1, the 
Creditors: 2. To whom the Creditors ſhould complain for relief, ſcil. to the Lord Chancellor: 3. How 


and by what way relief and remedy is provided {cil. by force of a Commiſſion under the great Seal, &c.. 


4. The authority of the Commiſſtoners, ſel. to (ell &c. that is to ſay, to every one aportion rate and 
rate like according to the quantity of his or their debt. So that the intent of the makers of the Ae ex- 
preſſed in plain words was to relieve the Creditors of the Bankrupt equally, and that there fhould be 
an equal and ratable proportion obſerved in diſtribution of the goods of the Bankrupt amongſt the Cre- 
ditors having regard unto the quantity of their ſeveral debts;fo that one ſhould not prevent the other, but 
all ſhould be in equati jure. And fo we ſee in divers Caſes, as well at the Common Law as apon the 
like Statutes ſuch conſtructions have been made 3 for as Cato faith, Ipſe eteninm leges cupinnt ut jure 
regantier : And therefore it is holden in 35 H. 8. tit. Teftaments Br. 19. a man holdeth three Mannors 
of three ſeveral Lords by Knights ſervice, each Mannor of equal value, he cannot deviſe two Man- 
nors and leave the third to deſcend according to the generality of the words of. the Ads of 32 & 34 FL. 
s. of Wills, for then he ſhould prejudice the other two Lords, but by a favourable and equal confin&tion 
he can deviſe but two parts of each Mannor, ſo that equality between them ſhall be obſerved. And in 
4 E. 3« Aſiſe 178, the Lord of a Town cannot improve all the ſame, leaving fufficient Common in the 


lands of other Loxds within the Statute of Mertos cap. 4. And fo in Caſes at'the Common Law an equa- 


lity is to be required asin 11 H.7. 12h. a man binds himfelf in an obligation and his heirs, and hath 
hews and lands on the part of his Father, and on the patt of his Mother, both heirs ſhall be equally char- 
ged. 48 E,3.5. in Dower if the heir be vouched in three ſeveral Wards within the ſame County, he 
{hall not: have execution againſt one only, but all ſhall be equally charged. 29 F. 3. 39. the like Caſe. 
So here in ous Caſe there ought to be an'cqual diſtribution ſecundum quantitatem debitorum fuorum, but if 
after that the Debtor come Bankrupt he may perform one ( who peradventure hath leaft necd _) and 
defeat and defraud many poor men of their true debts, it ſhould be unequal and mconſcionable, and 
a great defect in Law if after that hc hath diſcredited himſelf by becoming a Bankrupt, the Law ſhould 
credit him to make diſtribution of his goods to whom he pleaſed, bcing a Bankrupt man and of no 
credit, but the Law as hath been faid betore hath appointed' certain Commiſſioners of indifferency and 


credit 


itor, but claimed the faid goods as the proper goods of his Maſter by the gift ' 


[ 
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Bettiſworth's Calc. Part. TH 
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[31.b] 


crcdit to make the diſtribution of his goods, To every one of his Creditors rate and ratc like a portion 
according, to the quantity of their debts as the Statute ſpeakcth. Alſo the Caſe is (ſtronger becauſe that 
this gift is an alignment of the Bankrupt after the Commiſſhon awarded unde the great Segal, which Com- 
milfion is matter of Record; whereof every one may take conuſance. 

Laſtly and principally, the Court relied upon other words in the Act, ſcil. And that every dirc&tion, 
bargain and ſale, &c. given by the perſons ſo authorized as 15 atorcſaid in form aforcſaid ſhall be good 
and ſufficient in Law, &c. againſt the ſaid offender, &c. and againſt all other perſons claiming by, 
from, or under ſuch offender by any Act had, made, or done after any ſuch perſon ſhall become Bank- 
rupt, &c. So that in as much as this aſſignment and delivery of the goods was after the faid Cook be- 
came Bankrupt, notwithſtandivg that the Commiſſioners may {cll them. And the Cort reſolved, that 
the Proviſo concerning gifts and grants bona fide maketh not any gitt or grant good which the Bankrupt 
maketh after he becomes Bankrupt, but excludes them out of the penalty inflicted by the ſame Proviſo, 
And divers exccptions were taken to the verdi& by the Defendants Councel. | 

I. That it was not found, that the ſaid ſale by the ſaid Commilſioners of the goods was by decd en- 
rolled, as they objected the words of the ACt require : but to that it was anſwcred and reſolved by the 
Court, That the words of the Act concerning enrolment of the deed next comming after theſe words, 
goods and chattels, arc, or otherwiſe to order the ſame for true ſatisfaction and paiment, &c. and that 
every direCion, order, &c. ſhall be good and effectual , {6 this fale without deed inrolled is fatis- 
faction. 

2. It was obje&ed, that it was not found that the Commiſſioners firſt before their ſale had ſeen the 
goods, for the words of the A& are, ſcil. to be ſearched and viewed, Sc. To that it was anſwered and 
reſolved, that the ſaid words, Or otherwiſe to order, &c. and that every direftion, &c. referre the 
ſame to the diſcretion of the Commiſſioners, and peradventure they cannot come to the ſight of 
them. , 

3- That the Commiſſioners ought to make ſeveral diſtribution to the ſeveral Creditors, and not to 
make a joint ſale or aſſignment to ſeveral Creditors 3 for if he owed to A. 20.1. and toB. 20.1. and 
to C. 5. l. a joint ſale or aſignment to A. B. and C. is not according to the power given to the Com- 
miſſioners by the A, for the At limits them to make diſpoſition among the Creditors, viz. to every 
one a portion rate and rate like according to the quantity of their debts but in this he who hath the leaſt 
debt ſhall have as great intereſt in the goods as he who hath the greateſt, and fo ſuch aſſignment in the 
{aid Caſe put of ſeveral debts is void, quod fwit conceſſum per Curiam, But it was anſwered and reſolved 
by the Court, that in the Caſe at the Bar it appeareth by the verdiQ, that the debt due to the Plaintiffs 
was joint, for they found ut ſupra, that the ſaid John Cook, was indebted to-the Plaintiffs in 273. 1, 12. d. 
which ſhall be intended a joint debt, and fo the ſale good in the Caſe at the Bar. 

4. That for as much as the words of the At are, To every ofthe ſaid Crditors a portion, rate and 
rate like, it behoveth that diſtribution be made to all the Creditors : But here it appeareth that the ſaid 
Tibnam was a Creditor, and 64. l. due to him, and yet nothing is alloted or aſhgned to him, ſo the 
ſale is void. To that it was anſwered and reſolved by the Court, that in this Caſe the Factor of the 
faid Tibnam in ea parte refuſed to.come in as a Creditor but claimed all the goods: And this Act giveth 
benefit to thoſe who will enquire and come in as a Creditor, and not thoſe who for obſtinacy refuſe, or 
for careleſneſs neglect to come before the Commiſſioners and pray the benefit of the Statutez for vigilan- 
tibus & non dormientibus jura ſubveniunt, for otherwiſe one debt might be concealed, or one Creditor 
might abſent himſelf, and avoid all the proceedings of the Committicners by force of the At. And 
every Creditor may take notice of the Commiſſion, being a matter of Record as is aforeſaid 3 and ſo no 
incovenience may happen to any Creditor -who-will be vigilant, but great inconvenience will follow, 
and the whole effe& of the A ſhould be overthrown if other conſtruction ſhall be made. © 


A "_ 
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Paſch. 22 Eliz. Rot. 738. and adjudged in the Common 
Pleas Trimt. 33 El. 


Bettifworth's Caſe. 


N a Replevin between Hayward and Bettiſworth in the Common Pleas, which _ Paſch. 22 Eliz. 
Rot. 738. the Caſe was ſuch; A Leaſe for years was made of a houſe, of a Cloſe caller 


called Regimalds, . 
and of divers other lands in Dale, which Cloſe called Reginalds was incloſed and ſevered by. it elf; and | 


afterwards the leſſee being in the houſe,” the leflor entred into the Cloſe and made a feoffment of the 
houſe and of all the land fo demiſed, and made livery in the ſaid Cloſe, the leſſee continuing in the faid 
houſe, and not put out thereof, and afterwards the leſſee did reenter into the ſaid Cloſe, and if the fame 
were a good feoffment and livery of ſcifin of the faid Cloſe the leſſee nor other for him being upon the 
Cloſe, was the doubt. And it was adjudged that the livery and ſeifin was void, as well for the Cloſe as 


for the houſe and other lands ſo demiſed, - For when a Mcſſuage with land is intirely demifed the Meſ- - 


ſuage 1s the principal, for that ſerves for the habitation of man, and in a Precipe. ſhall be demanded as 
the more worthy before land 3 and the demand for rent behind ſhall be at the houſe as the moſt prin- 


cipal and notorious thing. So that the Meſſuage being more worthy, and the principle, the _ 
| ut 
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Part II. Doddington's Cale. 
but as acceſſory, without queſtion the poſſciſion of the houſe is a good poſſeiion of the Jand demilcd 
with it. : : 

Secondly, the leſſee cannot be upon every parcel of the Jand for preſervation and continuance of his 

Meffion, for it may be that divers parcelsof the lands lic in (cvcral parcels, and diſtinct one from the 
other by ſeveral diſtances; and therctore it ſhall be rcaſonable, that his continuance, not only in the houſe, 
but alſo upon any other part of the land dcmilſcd thall be a good poſſeflion of the refidue. And fo it 
was reſolved by the whole Court. 

Thirdly, peradventure the leflee durſt not for tcar of torce be upon the land to preſerve his poſleſ(- 
fion, but his houle 1s his Calile which he may by Law ſafely keep, and therctore the Caſe of the houſe 
is ſtronger. And this difference was taken whcn a man lawfully departeth with his poſſeflion, and 
when a man keeps his poſſeſſion againft unlawtul and torcious entry. For when a man maketh a feffo- 
ment of a Meſſage cam pertinentiis, he departs with nothing thereby but what is parcel of the houſe, 
ſcit. the buildings, Curtilage, and Garden 3 but in the Caſe at Bar the keeping of the poſſeſſion of the 
bouſe or any part of the thing demiſed againſt torcious entry and expultion by the leffor is not only a 
poſſeſſion of all that which might paſs by the name of the houſe or of ſuch parcel, but of all lands, &c- 
which are demiſed by one intire demiſe in one County for the reaſons and cauſes atoreſaid. And it is 
not material whether the thing where the livery was made be within the view or not : but if the leſſee 
for years in the ſame Caſe make a leaſe for a certain termot any parcel,and ſo divide the poſſeiſion there- 
of fron the reſidue, if of ſuch parcel ſo ſevered livery be made, the poſletlion in the reſidue by the tir(t 
leſſee is not any impediment to the livery of this parcel 3 otherwiſe it is it thelefſee make a leaſe at will 
of any parcel, for there his poſſeſſion of the reſidue ſhall hinder the livery made in ſuch parcel, And 
with this Judgement agreed all the other Judges and Serjeants of Serjeants Dine in Fleetſtreet, 


C©YP———__ 


Ter. Mich. 36 & 37 Eli. 


Doddington's Cale, 


73” 


VV Itliam Hall brought an Ejedione firme againſt Fohn Peart and you Peart, upon a demiſe made | } ] 
t 


by William Doddington of lands in the Pariſh of Dynder in the County of Somerſet 16 Martii 


- 24 Eliz. for 7 years, from the feaſt of St. Micheal the Archangel then paſt ; and upon Not guilty pleaded, 


the Jury gave a ſpecial verdi&t to this cffe&: King H. 8. was ſeifed of the ſcite of thelate Hoſpital of 
St. Fohn of Wells in the faid County of Somerſet, and of all the lands and tenements appertaining to 
the faid late Hoſpital ( whereof the tenements aforeſaid in which, &c. was parcel ) and that the tene- 
ments aforeſaid in which, 8c. lay in the Pariſh of Dynder, and are diſtant from the ſcite of Wells, and 
from the ſuburbs and liberty thereof by the ſpace of a leaguez And afterwards the ſaid King by his Let- 
ters Patents bearing, date 26 Martji 36. of his reign under the great Seal ( ex certa ſcientia & mero motzt 
ſuis ) & in conſideratione de 300. 1. dedit & conceſſit Johanni Ayleworth & Radulpho Duckinfield, omnia & 
fingula illa meſſuagia, tofta, cotagia, terras, tenementa, #dificia, & gardina ſua quecunque cum pertinentiis 
zunc vel nuper in ſeperalibus tenurs ſve occupationibus Thome Gibbes, Johannis Brown ( and divers other by 
ſpecial names )) ſcituat*, jacent* ſen exiſten* in CivitateWalls in ditto Com* Somerſet, ac in ſuburbiis ejuſ- 
dem Civitatis & extra eand* Civitatem infra juriſdictionem & libertat ejuſdem Civitatis difio nuper Prioratui 
five Hoſpitali dudum fpetant' & pertinent”, que quidem meſſuagia, tofta, &c. in difta Civitate I/ells ac ſub- 
urbiis difio nuper Hoſpitali ſpeftant” tunc extendebanur ad clarum annuum valorem 40. 1. 3. 5. 8. d. Ha- 
bend” & tenend* omnia O* ſingula premiſſa tyres. Fo. A. & Ra. D. & heredibus ſun, ad opts Of uſu 
predidt” 7. 4. & heredum ſuorum. And the Jury further found, that at the time of the particular made 
by the Auditor of the late King upon which the ſaid grant was made, and at the time of the grant - 
forelaidy the ſaid Jobn Brown was Tenant of the Tenements aforeſaid, in which, &c. for the yearly rent 
of 6.s. 8. which John Brown was named in the aid particular, and that he paid the (aid rent. And 
the Jury found that the faid John Brown at the time of the faid particular and grant was Farmer of the 
Tenements in which, 8c. and had not any other lands parcel of the faid late Hoſpital in Fells, but on- 
ly the Tenements in which, &c. And that the ſaid rent of 6. s. 8.d. was parcel of the value of the 
ſaid-40.. 3. s. 8. d. mentioned in the faid particular, and in the faid Letters Patents. And that the faid 
John Ayleworth died, and that Aſpton Ayleworth his ſon and heir demiſed the Tenements aforeſaid unto 
the Defendants for their lives. And that the Queen that now is 5 Ful. 3o. of her reign did grant 
unto Edward Borough the reſidue of the Tenements appertaining, to the ſaid late Hoſpital not granted 
to Fohn Ayleworth and Ralph Duckinfield who by deed enrolled {old them to the ſaid William Dodding- 
zon, who leaſed them to the Plaintiff, prot, &c. upon whom the Defendants entred. And if their entry 
were lawful or not was the Queſtion. And in this Caſe two Points werermoved: 

1, It this grant of the King were good by the Common Law or not. 

2. It it were void by the Common Law, if the Statute of 34 H.8. eap. 21, hath made it goed. 

And asto the firtt Point it was reſolved by Popham chief Juſtice, Clench, Gawdy, and Fenner Fuſtices, 
that the grant was void by the Common Law, as this Caſe is, as well in the Caſe of a common per- 
ſon as in the Caſe of the King. For to that, the- Point is no other, but the King or a common per- 
{on granteth onznia illa meſuagia in tema Jobannis Brown, ſcituat* in WelP, nuper Prioratui de I. ſpectant”, 
and in truth the lands lie in D. in this Caſe, becauſe that the grant is general, and is reftrained to a ccr- 
tain Town, the Patentee or grantec ſhall not have any lands out of the Town to which the pens” 
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of the grantdoth rcferre- And this Caſe is the ſtronger by reaſon of this Pronoun ( lia ) for omnia liz 
meſuagia, &c. maketh ſuch a neceſſary reference as well to the Town as to the tenure of John Brown, 
that if one or the other fail, the general grant is void 3 for (ile ) is not fatishcd till the ſentence be 
endcd.and (il) governeth all the ſentence till the full ftop. For which it was unaninwully agreed by the 
whole Court, that this grant was void by the Common Law. But the greater doubt was conceived 
upon the ſecond Point 3 for the faid act of 34 H. 8. maketh all Letters Patents which ſhall be made with- 
in 7 ycars after good, notwithſianding the miſnaming of any Town wherein the Honours, Mannors, &c. 
granted dolie, And it was faid, that here the Town was miſnamed, for the Tenements lay in D. and 
arc ſuppoſed by the Patent to lie in 7. and fo the Town is mittaken. And to this purpoſe the Book 
in 3 Mar. Dier 127. b. was cited, Heydons Caſe, where it is conceived that the miſprition of the Town 
and of the name of the Tenant alſo are remedied by the faid Ae. And in this Caſe at the Bar it ap- 
peareth that the Tenements 1 the tenure of John Brown were contained within the particular, and were 
parcel of the value mentioned in the Letters Patents which Fohn Ayleworth and Ralph Dwkenficld pur- 
chaſed of the King, And by the Letters Patents all lands in the tenure of Fohn Brown, &c. are granted 
as appearcth before. And fo it appearcth as it was objected, That it was the Kings intent to pals them, 
and the King was not deceived in his grant, tor they were parcel of the value which the Patentees pur- 
chaſed, and the King hath accepted a conſideration of money from the Patentces for the ſame. 

But it was reſolved by the whole Court, that notwiftanding-that theſe lands were in the tenure of 
Folm Brown for the rent of 6. $.8.d. and were parcel of the value mentioned in the Letters Patents 3 
and if this miſpriſion of the Town be not remedied by the ſaid Act, the Patentees ſhould loſe ſo much 
of their value as was in the tenure of John Brown ; and the ſaid grant of all the lands in the tenure of 
Fohn Brown ſhall be by the miſpriſion of the Town or be utterly void ; yet the ſaid grant was not re- 
medied by the ſaid Act. And difference was taken between a general grant as our Caſe is, and agrant 
which compredendeth convenient certainty : For ſuch general grants are not remedied hy the ſaid Sta- 
tute, nor by any other AC of Confirmation of Letters Patents, but ſuch grants only which comprehend 
convenient certainty, and that for two cauſes :. | | 


I. Becauſe that generale nihil certum implicat ; For if a common perſon be bound to demiſe or grant all 


his lands in the tenure of F. B. in I. the obligor may fay, that he hath not any lands there, for 
generale nihil my and with that agreeth the Book in 21 E. 4. If a man be bound to be Nonſuit in all 
Actions which he hath againſt him in the Common Pleas, he-may ſay, that there js no Action there; 
otherwiſe if the Condition be particular, ſci/. that he ſhall be Noſuit in a Formedon, &c. So that it ap- 
peareth, that general words do not imply any cetainty, nor ſhall conclude any perſon to ſay that he had 
nothing there. And the difference between general grants and particular appear in Plow. Comm. in 
Worteſley's Caſe 191 b. 20 Af. 8. 9 H.6. fol. 11, 12. 2 Ed. 4.27. b. Then for as much as the eſſence 
of this general grant in the Caſe at Bar dependeth upon the Town, if the Town be miſtaken nothing 
is granted. And in this Caſe it cannot be ſaid that the Townin which the Tenements lic, as the Sta- 
tute ſpeaketh, is miſtaken 3 for no Tenements are granted or mentioned to be granted by theſe Letters 
Patents, becauſe the general grant being entire was referred to a fallity, it cannot be conſtrued to extend 
to any lands or tenements, and therefore it cannot be faid, that the Town in which the lands lay, &c. 
is miſnamed, , | | | | 
Secondly, great inconvenience will follow, if ſuch general grants ſhall be-remedicd by the Ae ; 
for put, That the King being ſciſed of 1000, aczes;of lands of the yearly value of 100. per ann. in D.in the 
County of N, parcel of the poſſeſſions of-theiaePriory of N. and one will defire the King to grant 
to him all his lands in F. in the County of S.:appertaining to the ſaid Priory, and in truth: the Ring 
hath nothing in F. and becauſe none of his offices can find any lands there appertaining to the Kin 


| he was the moreeaſily induced to: make the grant. But in ſuch Caſe, it by ſuch conſtruction all the 1a 


which the King hath in D. in the ſaid County ſhall paſs it ſhall be-inconvenient. For as it is ſaid, Do- 
loſus utrſatur in generalibus ; and the King and his Officers ſhall be by ſuch conſtruQtion utterly deceived. 
And therefore when the general words of the Patent do not comprehend content, number, nature, qua- 
lity, certain name, nor any convenient certainty of the land, but the Town is the” principal thing, 
which reſtraineth the gencrality of the grant, and reduceth the ſame to certainty, it ſhall 'be dangerous to 
extend the ſame out of the Town. compriſed in the grants by:any conſtruction upon the faid Statute, 
But otherwiſe is it when the grant doth comprehend any convenient certainty, as of'a Mannor, Farm, 
land known by certain name,or containing ſo many acres, &c. ſo as there may appear in the Letters Pa- 


tents ſome convenient certainty of the thing which the King intended to pats, for there the faid At - 


doth remedy the ſame, and the King cannot in. ſuch Caſe be deceived. And/as to' the particular, the 
Juggs in this Caſe did not give any regard to the ſame, for in this Caſe they ought to ground their 
Judgments upon their Letters Patents, and not-upon ithe particular, for the particular is prima intentio 
Regis, and the Letters Patents are ultima intentio Regis. And to this purpoſe:the Book-in 16 Eliz. Dier 
331. was cited, where the Jud 
is not to be likened to the Caſe at Bar 3 for there the words of the Patent are fatished, but not in this 
Caſe, and therefore the greater doubt was! conceived upon it 3 but the ſaid Caſe of 16 Eliz. was agreeed 
to be good Law by the whole Court. And afterwards Judgment was given for the Plaintiff. 
Note Reader, it is themoſt ſure way for the Patentee to expreſs in the Kings grant before the general 


. words as much as he can in certain. Vide38 H.6. 38.6. a difference between a ſpecial confirmation by 


Patent, and general. And the Attorney General and others were of Councel with the Plaintiff, and 
Godfrey and others with the Defendants. | | | 


Paſch. 


took no regard to the particular, But note, the principal Caſe there 
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Paſch. 35 Eliz. in the Court of Wards. 


Sir Rowland Heyward's Caſe, 


@-. \ 
— IR Rowland Heyward Knight ſciſcd in fee of the Mannors of Doddington, alias Ditto, Round 
Aion, and Wenlock, in the County of Shrewsbwry, and divers other Jands and tenements, where- 
of part was in the demean, part in leaſe for years with rent reſerved, and part in Copihold, by In- 
denture dated 2 die Septembris, - anno 34 Regine Eliz. in confideration of a certain ſum of money paid to 
him by Richard Warren, Edward Pilſworth, and Willam Cotton, demiſed, granted, bargained and fold 
to the faid Warren, Pilſworth .and Cotton the faid Mannors, Lands, Tenements, and the Reverlions 
and Remainders of them with all rents reſerved upon any demiſe, to have and to hold to them and 
their aſſigns preſently after the deceaſe of the (aid Sir Rowland Heyward, tor the term of 17 years, yeeld- 
ing to the Heirs of Sir Rowland a red Role at the featt of St. Fobn Baptiſt > which Indenture was ac- 
knowledged to be enrolled, and afterwasds the ſaid Sir Rowland by another Indenture- coverianted 
with Thomas Fanſhaw and others to fiand ſeiſcd of the premiſſes to the uſe of himſelf and: the heirs of 
his body.z And no Attornment was ever. had to the ſaid Warren, Pilſworth and Cotton. And afterwards 
the faid Sir Rowland dicd ſeifcd of the premiſles, his heir within age, and left a: third part to deſcend 
to his heir : In the Court of Wards the Queſtion was, If Warren and the other lefſees ſhall have the 
demeans, and the rents. of the Copiholders, as an intereſt at the Common Law, and the- rents of - the 
leſſees for years by bargain and ſale by the Statute of 27 H. 8.' without Attornment 3 or if any Attorn- 
ment by the Common Law were requiſite at all to the future intereſt, or. that the bargainees ſhall have 
ele&ion to take the ſame by bargain and fale in tato, or by demiſe in z0t0, notwithſtanding their gene- 
ral entry or if the intereſt which paſſeth as an intereſt at Common Law fhall be preferred before the rai- 
fing of the uſe. And after many arguments and great deliberation, it was reſolved by Popham and An- 
derſon cheif Juſtices, and the whole Court of Wards : . 


Firſt, if it ſhall paſs as a future intereſt at the Common Law, there ought to he Attornment of the 


teſſees for years, and the attornment in this Caſe ought to be in the life of Six- Rewland Heyward which 
is before the intereſt beginneth. But if a man make a leaſe of a Mannor to'beging at a day to come, the 
Tenants may attorn either before or after the day, ſo as-the Attornment be in the life of the parties. 
And in the Caſeat Bar becauſe there was not any Attornment of the lefſees fox years in the life of Sir 
Rowland Heyward, it was reſolved, that if they take thisfuture intereſt as a demiſe at Common Law, 
they ſhall not have the rents reſerved upon the faid leaſes for years. $5 
Secondly, that it ought. to take. cftect-intirely as a demiſe at Common Law, or intixely by bargain 
and fale, by raiſing of an uſe, and not part by the Common Law, and for. other part*by-raifing of 
uſe, for by that the Mannor ſhall be diſmembred, which ſhall be againſt the expres demiſe and 0.5 
for both parties agres that. a Mannor ſhall be: wholly demiſed and bargained, and one Mannor accepted 
by the leſſee without any fraction or diviſion thereof. +4, WT | | | 
Thirdly, .it was reſolved that in this Caſe Warren, Pilſworth and Cotton had election to take the ſame, 
either by demiſe at Common Law, or by bargain and fals - for although that at the Common Law, if 


Con que #ſe and his feoffeer joyn in a feoffment, grant, or demiſe generally, the fame ſhall be by-con-: 


ſtruction of Law, the fcoftment, grant or demiſe of the feoffees who, were owners of the lands, and 
who paſs the eſtate by Common Law, and not by Ceſtuy que uſe who hath nothing but a truft and con- 
fidence,and who dexiveth only his authority by the Statute of 1 R.3, as it is agreed in 21 H.7. andthe fe- 
offee by Common, Law, be iz {uch Caſe by his own conſtrucion preferred, yet-when a man ſcifed'of lands 
in fee, for money demiſcth, granteth, bargaineth and {ellethrhis lands for-years, he who is owner of the 
land by his expreſs grant giveth dleftion to the leſſee to take the ſame the one way or the'other,” for he 
hath ſole power'to pals the ſame by demiſe or by bargain 3 And therefore the Law ſhall not make con- 
{trution agaioſt ſuch expreſs grant, and namely in this Caſe, when it thall trench to the prejudice. of 
the leſlees,, for if the the Law ſhould enforce them to take it by demiſe,  thenthey ſhould looſe the rents 
reſerved upon the ſaid leaſes for years 3 for it was agreed, if this intereſt ſhall take effe& by bargain' 
and fale, then there needeth no attornment 3 for the Statute of 27 H. $. eap, 10. of uſes, doth exe- 
cute the poſſeſſion to.it. And the Statute of 27 H. $. cap. 16, of Enxolments doth not cxtend to the 
ſame becauſe that nocſiate of freehold paſſeth, but only an cttate for years. Alſo at this day the' uſe 
and intereſt paſs in a manner no flaty- together in an inkant. 

Fourthly, it was xeſolved,. that this election doth remain to them, notwithſtanding the akeration'of 
the eſtate by the ſecond Indentures, and notwithitanding the death of the lefſor, and notwithſtanding, 
alſo, the Queen was entituled. to the Ward(hip of the heir, as appearcth before: for they had an interett 
in them preſently, which they before ele&tion might aflign over, and which the Exccutors of the ſur- 
vivor ſhould have, although they all dicd before. election 3 for here is not ele&ion to claim one of two 
ſeveral 8s by one and the ſame title, but to claim one and the ſame thing by one of the two ſeveral 
titles 3 for where the things are ſeveral,nothing paſſech before ele&ion.and the ele&ion ought to be pre- 
cedent 3 but when one' and the ſame thing ſhall paſs, there it paſſerh preſently, and the clefion of 
the title may be ſubſequent 3 and therefore if I have three horics, and 1 give unto you one of my hor- 
ſcs, in this Caſe eleCtion ought to bein the lite of the partics, for in as' much as none of the horſes is 
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given in certain, the certainty, and therefore the property beginncth by clc&tion. And with that agrecth 
10 Eliz. 281. Buliock's Caſe 3 The Biſhop of Shrewsbury _— a great wood of 1000, acres ( called 
Berewood ) enfeoffed another of an houſe and 17. acrcs parcel of the faid wood, and made livery in the 
houſe, none of the wood paſſed before eleCtion, and therefore his heir ſhall not make clcction : But when 
one only thing is granted, ahd the party hath election to take the ſame in one manner or other, there the 
intereſt veſtcth preſently, and it ſhall be always in the eleion of the grantee or his Exccutors at any 
times to &le& in what manner and degree he will claim the ſame: As it I grant to you a rent of 4o. 5, 
out of my Mannor of D. for years, you ſhall have in this Caſe but one ſum of 40. 5. but you ſhall have 
elc&ion to take it in what manner or degree you will, that is to ſay, cither as a rent-charge tocharge the 
Mannor by diſtreſs, or to charge the perſon ot the grantor in a writ of Annuity, and therefore the inte- 
reſt paſſeth preſently, and you-or your Executors at any time ſhall make election at your pleaſure, and 
in the mean time the Law will not determine it one way or other. And therefore it was reſolved by all 
the Juſtices of Fngland, and afterwards adjudged in the Common Pleas in a writ of Annuity between 
George Fulweod Gent. Plaintiff, and William Ward Gent. Defendant, where the Caſe was; That Wil- 
liam Ward being Tenant for years determinable upon the life of Thomas Lord Paget of a Barn and certain 
Tithes in Stretton in the County of Stafford, granted a rent of 10. / per annum, by his deed bearing date 

o Junii 29 Eliz. out of the ſaid Barn and Tithes to George Fulwood for 15. years, with clauſe of 
diſtreſs ; and afterwatds 32 Eliz. the Lord Paget died, and the writ of Annuity was mairtenable 
for the arrerages after the death of the Lord Paget, for there was not eleQion given to have one of two 
ſeveral things, but to have orie ſum in one degree as a Rent, or in another as an Annuity : And therefore 
preſently by the grant the thing veſted in the grantee, and his election doth always remain, either to 
make a real thing tocharge the land, or a perſonal thing to charge the perſon. And there in the princi- 
pal Caſe the a& of God, ſcil. the death of the Lord Paget by which the rent was determined, was no de- 
termination of the Annuity. Soin the principal Caſe, election being given to the ſaid leſſees to have one 
thing by one means or another, there the lefſees have intereſt veſted in them preſently, and election doth 
remain in them in what manner they will take the ſame. But when election is given to ſeveral per- 
ſons, there nothing veſted before election, and the firſt election ſhall ftand. And it was ſaid, that if a 
man maketh a leaſe for life of two acres, the remainder of one acre to I. S. and of the other acre to 
T. N. he who firſt maketh ele&ion ſhall enjoy the one acre, and therefore the other acre hath veſted in 
the other. And it was ſaid, That if a man giveth two acres to another, Habendum one acre to him in 
fee, and the other acre'to him in tail, and he aliencth both and hath ifſue and dieth, in this Caſe the iſſue 
may bring a Formedon in diſcender, for which acre he will, for the election is not determined by his death; 
for an eſtate paſſeth preſently by the livery, and the iflue ſhall take by diſcent, But in the Caſe of 10 F- 
liz. 281. Bullocks Caſe.if the heir of the feoffec ſhould make the election, heſhould be in as a purchaſor, for 
therenothing paſſeth of the 17. acres unto the feoffee before election, and by the Law he cannot be a 
purchaſor for there theſe words( his heirs ) were words of limitation, So that note Reader theſe diffe- 
rences concerning election. : 

1. When nothing paſſeth to the feoffee or grantee before the-election, to have one thing or the other, 
there the eledtion ought to be in the life of the parties, and the Heir or Executor cannot make the eleQi- 
on. But wheh an eſtate or intereſt paſſeth fuently to the feoffee, .donee or grantee, there dlection may 
be made by them; or by their Heirs or Executors. Ht 

2. When one thing paſleth to the donee,- or grantee, and the donee or grantee hath election in what 


manner or degree he will take it, there the intereſt paſſeth preſently, and the party his Heirs or Execu- 


tors may make eleion when they will. | | 

3. When ele&ion is given to ſeveral perſons, there the firſt election made by any of the parties ſhall 
ſtand. ; : 

4. In caſe election be given of two ſeverall things, always he who is the firſt agent, and who ought 
to do the firſt a& ſhall have the election. As if a man grant a rent of ao. s. or a robe to one and 
his heirs, the grantor ſhall have the dleCtion, for he is the firſt agent by paiment ofthe one, or delivery 
of the other. So if a man make a leaſe yealding rent, or a robe , the leſſee ſhall have the election, 
cauſa qua- ſupra, And with that agreeth the Books 9 E. 4. 36. b. 13 E. 4. 4.b. L.5E.4.6.b.11E, 3. 
Anmity 27. 11 Aſſ. 28. 29 Aſſ. 55. 3 E-3- Aſſſe 175. 43 E. 3. Barre 195. But it Tgive to you one of 
my horſes in my ſtable, there you ſhall have eleQtion,for you ſhall be the firſt agent by taking or ſciſure of 
one of them, 2 H.7. 23. a. And if one grant to another 20, loads of Haſel, or 20. loads of Maple to be 
taken in his wood of D. there the grantee ſhall have eleQion, for he ought to do the firſt a, ſe). to 
cut and take it. | 44 8d FER SH | 

5. When the things granted are annual things and are to have continuance , there the election 
remaineth to the grantor ( in caſe the Law give him election ) as well after the 'day as before ; 
otherwiſe when the things are to be. performed nice vice. And therefore,” if I grant to another 
for life an annuity or a robe at the feaſt of Eafter, and both are behind, the grantee ought to brin 
his Writ of Annuity in the'disjun&tive, for if he ſhall bring his Writ of Annuity for one only an 


- recover, this Judgement ſhall determine his election for ever 3 for he ſhall never have a Writ of annuity 


after, but a Scire facias upon the ſame Judgement 3 which reaſon Firzherbert in his N. B. not obſer- 


- ving, held opinion contrary. But if I conttra@& with you to pay you 20. s. or a robe at the feaſt of 


Eaſter, after the feaſt you ſhall bring debt for the one or the other, Vides EK. 4. 36. 13 E. 4. 4. and 
the Books before. 

6, The teoffee, &c. by his at and wrong may loſe his election, and give the ſame to the feoffor, &c. 
As if one enfcoff another of two acres, to have and to hold, one for life, the other in tail,” and he be- 
fore election makcth a feoffment of both, in this Caſe the feoffor ſhall enter into which acre he-will for 
the a& and tort of the feoffee. | | 

| 7. Al- 
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Part. I I. The Biſhop of Winchefter's Calc. = 


q; Although that the leaſſees in the Caſe in queſtion cnter generally, yet they after may ele& cither to 


take by the demiſe, or by the bargain and falc, tor their general entry cannot be any determination of 
the election, no more then if one be Executor and demiſee of a term and he entreth gencrally, 
:+ is no determination of his clc&ion3 and after thc lIefſees made their election, to take it by bar- 
gain and ſale, and thereupon they had the rents reſerved upon the leaſes for years, which otherwiſe 


they could not have. 


Paſch. 38 Eliz. 


| The Biſhop of Wincheſters Cale; 


N a Prohibition between Robert Wright Plaintiff, and Fobn Wright Defendant, which began Paſch, 
|| 38 Eliz. the Caſe was ſuch 3 the Plaintiff ſhewed that Stephen Gardiner Biſhop of Winceſter the 4th 
day of July 3$ H. 8, was ſeiſed in the Mannor of Eaſtmean in Eaſtmean in the County of Southampton 
in the right of his Biſhoprick 3 and that the ſaid Biſhop and all his predeceſſors of the aid Biſhoprick 
ſciſed of the ſaid Mannor had holden and enjoyed the ſcite of the ſaid Mannor, and all the demeans 
of the ſaid Mannor time whereof the memory of man was not to the contrary, for him his Tenants 
and Farmers for years, or at will, exonerat* acquietat” & privilegiat” de & a ſolutione decimarum quarums 
cunque de in vel ſuper pred” ſeit" & ter” dominic' & qualibet ſen aliqua inde parceP annuatim quoviſmodo 
per totum tempus pred” creſcent”, contingent”, ſive renovant', And the Plaintift conveyed to himſelf an ins 
tereſt for years in parcel of the demeans of the ſaid Mannor by the demiſe of the ſaid Biſhop 3 And that 
the Defendant being Farmer of the ReQory of Eaſtmean had libelled againſt him for Tithes growing 
within parcel of the demeans of the ſaid Mannor before the Judges delegates, and how that the Plain- 
tiff hath ſhewed all the matter, and pleaded the ſame before them, and offered with inevitable proof 
to prove it 3 yet predidti Judices delegati in predic? Cur Chriſtianitatis coram eis placitum allegationes 
& probationes predic? Roberti Wright admittere recuſaverunt. The defendant to have a conſultation, 
confeſſed that the ſaid Plaintiff had alledged all the matter before the Judges delgates, and that the 
Judges delegates allowed the plea and allegation of the Plaintiff, and admitted him to his proof therof, 


. abſque hoc quod predic? Judices delegati in Cyria Chriſtianitatis coram eu placitum allegationes & probati- 


ones predict” Roberti Wright admittere recuſeverunt. And upon this plea the Plaintiffs Councel did de 
murre-in Law and in this Caſe three Points were removed. | | 
1. If the faid preſcription for diſcharge of Tithes were good or not. 
2. If the Plaintiff being a Lay man ſhall take benefit thereof. | 
Po. = the ſaid traverſe were good or no. And as to the firſt Ppint three things were con- 
idered : | 
1. Who were by the Common Law capable of Tithes in pernancy and who not. 
2. Who was capable of a diſcharge of Tithes at the Common Law, and who not, | 
3. How he who was capable of a diſcharge might be diſcharged of Tithes, ſcil. either by preſcripti- 
on, or by compoſition, &c. | = 
As to the firſt it was reſolved, That none by the Common Law had capacity to take Tithes but only 
ſpiritual perſons, or a mixt perſon, and regulary no meer Layman was at the Common Law capable of 
them if not in ſpecial Caſes; for no Layman but in ſpecial Caſes could ſue for them at the Common 
Law in the ſpiritual Court, ſci/. for the ſubtration of them. See the Books in 7 E. 3.5. 11 Aſ. 9. 
44 E. 3.5. 10 H. 7. 18, &7 E. 3. 6, Dier $4. and the Books in 43 E.3. 34. & 44 E. 3.39. that a 
Farmer of a Parſon may ſue for Tithes but it appeareth that ſuch Farmer was a ſpititual man, as Vi- 
car, &c. And ſo it was ſaid by ſome are all the other Books in 31 H. 6. 11, 35 H.6. 39. 2 E.4. 15. 
6 E. 4.3. 12 H.7. 24. (in which intruth there are but opinions )) to be intended : And if the Com- 
mon Law had generally enabled a Layman to be capable of Tithes, the Common Law would have given 
him remedy for the recovery of them: but regularly a Layman had not any remedy for the ſubſtraction 
of Tithes till the Statut of 32 H.8. cap. 7. But ſee 22 Af 75. that the King was capable of Tithes at 
the i Law, for he was perſona mixta, and his Patentce alſo by his Prerogative as it there ap- 
peareth, 
To the ſecond Point it was reſolved, That a meer Layman who who was not capable of Tithes in per- 
nancy, yet was capable of a diſcharge of-Tithes at the Common Law in his own land as well as a ſpiritu- 
al man 3 for by the Common Law,the Parſon, Patron, and Ordinary might have diſcharged a Pariſhig- 


. ner of Tithes in his land, &c. or the Parilhioner might have given part of his land to the Parſon for 


diſcharge of Tithes in the reſidue. And for proof thereof ſee the Book in $8 FE. 4. 14. and Regiſter 38. 
where it appeareth that a Layman might be diſcharged of Tiths at the Common Law z but a Laytnan 
might be dicharged of Tithes at the Common Law by grant, or compoſition, as it appeareth jn the ſaid 
Books, but not by preſcription tobe diſcharged of Tithes for it is commonly faid in our Books, that 
he may preſcribe in modo decimandi, but not in non decimando, and the reaſon thereof is, becauſe he is not 
but. in ſpecial Caſes capable of Tithes at the Common Law, and theretore without ſpecial matter ſhew- 
cd it ſhall not be intended that he hath any lawful diſcharge. And tor this cauſe in favour of holy 


Church, although it may have a lawful be beginning, the Law will not ſuffer ſuch preſcription in this 
Caſe. 
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The Biſhop of WW. incheſter's Caſe. Part. II 


[45] 


L»] 


Caſe, to put it to the trial ot Laymen, who rather will ſtrain their conſciences for their private bcnetic, 
then yecld to the Church the duties which belongs thereunto. And the Law had great policy therein, 
for the decay of the Revenues of men of holy Church, in the end will be the overthrow of the ſervice of 
God and of his kcligion. And therefore it is recorded in Hiſtory that there were ( amongtt others ) two 
greivious Perſecutions, one under Dzaclefian, the other under Fulian called the Api 45 fOr It IS rccor- 
ded that one of them intending to have rooted out all the Protcfſors and Preachers of the word of God. 
occidit omnes presbyteros, but notwitſtanding that Religion flouriſhed, tor ſanguis Martyram ©t omen Fc- 
cſi and yet the ſame was a fearful and gricvious Perfccution : But the Perſecution under the other 
Was IMOre grievcous and dangerous, becauſe ( as the Hiftory faith _) iþſe occid;t presbyterizn:, tor he 
robbed the Church, and ſpoiled fpiritual perſons of their Revenues, and took all trom them whereor: 
they might live 3 and thereupon in ſhort time did follow great ignorance of the truc Religion and 
ſervice of God, and thereby great decay of the Chriſtian Profettion 3 for none will apply themſelves, 
or their ſons, or any other who he hath in charge to the ſtudy of Divinity, whcy they {hall have at- 
ter long and painful ſtudy nothing to live upon. And it was ſaid, that if a perſcription in Now deei- 
mandy (hall be ſuffered, the Church will loſe more then gain in theſe days. And for this cauſe ſuch Prc= 
ſcription was not allowed of. But a ſpiritual perſon who was capabe of Tithes at the Common Law in 
pcrnancy may preſcaibe to be diſcharged of Tithes generally : tor as he may preſcribe to have a portion 
of Tithcs in the land of another, fo they may preſcribe to diſcharge their own lands of Tithes'; for it 
is commonly ſaid in our Books,that betore the Councel of Lateran,cvery man might have given his Tithes 
to any Ecclcſiaſtical perſon he would, and that appeareth by the Books atorcſaid. And note, that it is 
recited by the Statute of 2 EF. 6.cap. 13. that land may be diſcharged of Tithes by preſcription, buc 
that cannot be in Caſe of a Layman, Ergo it ought to be in Caſe of a ſpiritual man, Vide 10 Eliz. Dies 
277. The Orders of the Ciftercians, Templars, & Hoſpitularii were diſcharged of Tithes ſub modo, ſcil. 
quamdiu propriis manibus excolutur,&c. and 18 Eliz. Dier 349. And as to the ſecond Point the fame depen- 
deth upon the firſt;for if the Jand of the Biſhop were diſcharged in his hands abſolutely by preſcription, 
then the demiſing thercof to a Layman cannot make the ſame chargeable which was diſcharged betore 
and in that 'it may be more beneficial to ;the Biſhop, for in reſpect of that he might reſerve the greater 
rent. : F 
To the third Point it was reſolved, that the traverſe was inſufficient, for as'it is aid in $ E. 4. I4. 
the Spiritual Court will not allow any plea in diſcharge of Tithes, and therefore the refuſal in ſuch Caſe 
is not material, for the party may have a prohibition before any ſuch plea pleaded by him in diſcharge 
of tithes, . and therefore in ſuch Caſes the allegation of the refuſal of the Eccleſialtical Judge -are words 
more of courſe then of effect or ſubſtance 3 but in ſome caſe the refuſal is traverſable, as it was adjudged 
M. 30 & 31 Eliz. in this Court between Morris and Eaton, where the Caſe was, that Morris was (fed 


| by Eatarin the ſpiritual Court for Tithes 3 Morris did alledge that Eaton did not read the Articles accors 


ding to the Statute, and that the Eccleſiaſtical Judge did retuſe to allow the ſame; and this refuſal was 
traverſable by the Judgement of the Court, tor otherwiſe upon ſuch ſurmiſe all matters might be pro- 
hibited in the Spiritual Court 3 although the Spiritual Judge do all that belongeth to Law and Juſtice. And 
in the ſame Caſe the party grieved may have his remedy by his appeal 3 but in the other Caſe of diſ- 
charge of Tithes, or de modo Decimandi, the Judges: of | out Law well know, that the Eccleſiaſtical 


Judges will not allow ſuch allegation, and lo is the difference, } 
Note Reader, a man may preſcribe, that he and all thoſe whoſe eſtate he hath in the Mannor of D. 


in D. whercof, &c. have paid to the Parſon for the time being a certain penſion yearly for maintenance - 


of Divine Service there, ' in contentation of all Tithes renewing or ariſing within the fame Mannox : 
and further preſcribe, that he and all thoſe whoſe eſtate he hath in the ſaid Mannor time out of mind, 
$< have uſcd in reſpe& of the faid penſion ſo paid tothe Parſon, to have all the Tithes aceruing 
nd ariſing, within the ſaid Mannor, or any part thereof, ſcil. of all lands holden of the faid Mannor, 
or parcel thercof ; And ſuch preſcription was adjudged good in the King Bench M. 39 & 40 Eliz. Rot. 
199. inan Adtion ypon the Caſe between Pigot and Hern, in which Caſe two Points were reſolved. 
7. That in ſuch ſpecial Caſe, a Lay perſon owner of the faid 'Mannor ſhall ſue for the Tithes upon 
the ſpecial matter aforeſaid in the Spiritual Court, for it ſhall be intended at the beginning, the Lord 


was {eiſed of the whole Mannor before the Tenancics were derived thereout, and then by compoſition - 


or other lawful means the Lord ſhould havealt the Tithes within the Mannor for the faid penſion paid 


to the Parſon 3 and the Law intendeth that at the beginning it was for the maintenance of Divine Service, 


and pro bono Ecclefie, the reaſon of which intendment is the continual uſage of time, 8c. 

2, It was reſolved, that upon this ſpecia) matter adjudged, aman may have Tithes as appurtenant to 
a Mannor 3 for he preſcribeth by a ©xe cfiate in the Mannor, and therefore cannot have them in groſs. 
But # was adjudged in Winſcombes Caſe in this Court in a Prohibition Fl. 35 Eliz. that a man cannot 
preſcribe generally in him and all thoſe whoſe eſtate he hath in the Mannor to have any Tithes apper- 


taining to the ſame 3-for without ſuch ſpecial matter ſhewed, Tithes which are Spiritual things, and 


due jzre Divine, for the ſubſtration of which remedy lieth only in the Spiritual Court, and no remedy 
at the Common Law.- cannot be parcel or appurtenant to a Mannor,' or any other temporal Inheritance. 


And the Attorney General was of Councel with the Plaintiff, and Y/2/rer of the Inner Temple with the | 


Defendant. 
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Part. II. The Archbiſhop of Canterbury's Caſe 


Trin. 3S Eli, im BR. 


The Archbiſhop of Carterbyrys Cale. 


N a Prohibition in the Kings Bench between Green and Balſer the Caſe was, That in Maidfone was a 
Religious Collcedge, to which the Rectory of Maidſtone was appropriated. And the ſaid Colledge 
had divers lands and tenements within the faid Pariſh of Maidſtone, and all was given to the King by 
the Statute of 1 E. 6, And afterwards the ſaid Rectory was conveyed to the Bithop of Canterbury, and 
the lands parcel of the poſſciſhons of the ſaid Colledge were. conveyed to the Lord Cobbem ; and now the 
Farmer of the Lord Cobham brought a Prohibition againlt Balſer Farmer of the faid ReQtory to Whitegift 
Archbiſhop of Canterbury, and in his Prohibition he alledged the branch of the Starute of 31 H. 8. con- 
cerning diſcharge of Tithes, and ſhewed that the Maſter of the faid Colledge was fciſcd of the ſaid 
lands, and of the faid ReQtory ſimul &: ſemel, as well at the time of the making of the At of 31 H. 8. 
as at the making of the ſaid Act of .1 E, 6, and held them diſcharged of Tithesz and ſhewed the aid 
Adt of 1 E. 6. by which the faid Colledge was given to King E.6. and that thereupon the Defendant 
did demur in Law. And in this Caſe divers Queſtions were moved. | | 
1. If the faid Colledge came to the King as well by the Statute of 31 H. 8,:as by. the Statute of 
1 E. 6. for if this Colledge came to the King by the Statute of 31 FH. 8. then without queſtion the 
branch of the ſaid A concerning diſcharge of Tithes extendcth to it : And it was obje&ed by the 
Plaintiffs Councel, that the words of the ſaid Act are gencral, ſc, That all Monaſteries, Colledges, &e. 
which hercafter ſhall happen to be diflolved, &c. or by any other means come to the Kings highneſs, &c. 
ſhall be veſted, deemed, and adjudgcd by authority of this preſent Parliament in the very actual and real 
poſſciſion of the King, &c. And when this Colledge came to the King by the Statute of 1 E. 6. it 
came unto the King within theſe words of the Act (by any mean.) But it was anſwered by the De- 
fendants Councel, and reſolved by the Court, That that could not be for divers cauſes : 
1. When the Statute ſpeaks of diſlolution, renouncing, relinquiſhing, forfciture, giving up,&c.which 


' arc inferiour means by which ſuch religious Houſes came to the King, then the {aid latter words (or by 


any other means_) cannot be intended of an Act of Parliament , which is the. higheſt manner of 
conveyance that can be z and therefote the makers of the Act would have put that in the beginning, 
and not in the end after other inferiour conveyances, if they had intended to extend the Act there- 
unto. But theſe words (by other means) are to be ſo expounded, ſcil. by any other ſuch inferiour 
means. As it hath been adjudged, that Biſhops are not included within the Statute of 13 Eliz. cap. 10. 
for the Statute beginneth with Colledges, Deans and Chapters, Parſons, Vicars , and concludes with 
theſe words, And others having ſpiritual promotions 3 theſe latter words. do not include Biſhops, 
cauſa qua ſupra. So the Statute of Weſt. 2. cap. 41. the words of which arc, Statuit Rex, quod 
fi Abbates, Priores, cuſtodes Hoſpital” & aliarum domorum religioſarum , &c, theſe latter 
won do not include Biſhops, as it is holden 1 & 2 Phil. & Mar. Dier 109. for the cauſe aforc- 
aid... . 

2, T ie faid clauſe of 31 H.8, That the faid Religious houſes ſhall be in the King by authority of 
the ſame'Ac; and the Statute of 1 E. 6, enacts, That all Colledges, &c. ſhall be by authority of this 
Parliament adjudged and deemed in the actual and real poſſeifion of the King, fo that the latter Par- 
liament being of-as high nature as the firſt was, and providing by as expreſs words, That the Colledges 
ſhall be by authority of the ſaid Act in the actual poſſeſſion of the King, the ſaid Colledge cannot come 


to the King by the Act of 3x H. 8. Itis faid in 29 H. 8. Parliament & Statntes Br. if lands be given 


to tenant in tail in fee, his iſſue cannot be remitted, for the latter A& doth take away the Statute of 
Donis, &c, 3. The uſual form of pleading of them which came to the King by the Statute of 1 E. 6, 
and by the A& of 31 H. 8. doth manifelt the Law clearly, ſci]. to plead ſurrender or . rdinquiſhment, 
CC. virtute cujus ac vigore of the Statute of 31 H. 8. the King was ſeiſed, but to plead the A&t of 1 £.6. 
of Chauntrics, virtute cxjus ac vigore of the Statute of 31 FH. $. -was never bo or ſeen, and for all 
_ _ it = reſolved, that this Colledge came to the King by the At of x E.6. and not by the 
A tO 3 I H. » ; 

The ſecond Queſtion was, for as much as the faid Colledge came to the King by the' Act of 1 E. 6, 
and not by the ACt of 31 H. 8. if the ſaid branch of diſcharge of Tithes ſhall extend to ſuch Colledges 
which came to the King by any other Ad, and not by the Ac of 31 H. 8. and it was objected, that 
the ſaid branch ſhould exterid to Colledges which came to the King by any other act, for it was ſaid, 
that although the preamble cf the (aid branch faith, The late Monalterics, 8c, yet this is not literally 
to be underitood of Monaſteries.only which were diſſolved before the A&, for (late) is to be conſtrued 
according, to the body of the AR, ſc..of thoſe which were diſſolved before, or which ſhall come to the 
King zafterwards by . the ſaid A, that when they are diſſolved and in the King; by force of this 
Act, this Act may call there (late) quod fitit conceſſum per Curiam. Alſo they ſaid, that the words of the branch 
it {lt are general, ſcil. any Monaſteries and Colledges, &c. without any limitation, ſo that they conceived 
thatthe wordsof the ſaid branch made for them, and that this clauſe of diſcharge ſhall extend to all Mona- 
ſteries, &c. Colledges, &c. quecimqee, by what mcans ſoever they cameto the Kingz and they faid that 
the intent of the A& was ſo, for the intent of the At was to benctit the King, and tc make the Subject 
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The Archbiſhop of Canterbury's Caſe. Part HL. 


to have more deſire to purchaſe them, &c. Againſt which it was ſaid by the Defendants Councel, and 
reſolved by the whole Court, that neither the words, nor the meaning of the ſaid branch did extend to 
any Monalteries, &c. but to thoſe only which came to the King by the Act of 31 H.8. tor it ſhall be 
abſurd, that the branch of the Akt of 31 H. 8. ſhall extend to a future Act of Parliament which thc 
makes of the ſaid Act of 31 H.'8. without the ſpirit of Prophecy could not have torcknowledge of ; 
but this clauſc of diſcharge ſhall extcnd only to thoſe poſſeſhons which came to the King by the ſame Att. 
And wherc it was ſaid, that the hrit words of the Act are general, the ſame is true, but the, conclu- 
lion of that branch is, In as large and ample manner as the late Abbots, &c. fo that (late) being (© 
intended as it hath been agrecd on the other fide, ſcil. only of Religious houſes which came to the 
King by 31 FL. 8. It is clear that that branch cannot extcnd to this Colledge which came to the King by 
the Act of 1E.6. 

Thethird Qultion was,admitting that the ſaid Colledge had come tothe King by the Statuteof 31 H. 8. 
If ſuch general allegation of unity of poſſciſion of the Reftory and of the lands were ſufficient ; and ic 
was reſolved by the Court, That it was not ſufficient, for no unity of poſſalion ſhall be (ufficient with- 
in the ſame AQ}, but a lawful and perpetual unity of poſſeſſion time out of mind,&c. as it was adjudged 
M. 34 & 35 Eliz. in a Prohibition between Valentine Knightly Eſquire Plaintiff, and William Spencer De- 
fendant, where the Caſe was, The Plaintiff in a Prohibition ſhewed, that Philip Abbot of Eveſham, and 
all his predeceſſors time out of mind, &c. were ſeiſed as well of the ReCtory impropriate of Badby cum 
Newnam in the County of Northampton, as of the Mannor of Badby cum Newnam in Badby aforeſaid in 
his demean as of fee in the right of his Monaſtery fimul & ſemel until to the ſuppreſſion of the ſame Mo- 
naſtery, g:r0dgue ratione inde the ſaid Abbot and all his predeceſſors until to the diſſolution of the ſame 
Monaltery had holden the faid Mannor diſcharged from the point of Tithes until to the diffolution of the 
ſan:e houſe, and ſhewed the branch of the Statute of 31 H.8, concerning diſcharge from the point of 
Tithes, and conveyed the ſaid Mannor to Knightly, ard the ſaid Rectory to Spencer, who libelled in the 
Spiritual Court for Tithes of the demeans of the ſaid Mannor. againſt Knghtly, who upon the marter 
atorc{aid brought the Prohibition, and it was adjudged that the Prohibition was maintainabfe; For the 
ſaid branch of the A of 31 H.$. was made to prevent two miſchiets, one, that otherwiſe all the" Im- 
propriations of Rectories to houſes of Religion had been diſappropriate 3 for if the body to which the 
Rectory had been appropriated had been diſſolved, the impropriation to ſuch body had been diſſolved 
alſo, as appcarcth by 3 E.3. 21 E. 4.4. 21 H. 7.4. F.N.B. 33. kt. Another miſchicf was, that 
many religious perſons were diſcharged of payment of Tithes, ſome by their Order, as the Ciftercians, 
Templars, Hoſpitallers of S. Johns of Jeruſalem, as appeareth by 10 Eliz. Dier. 299, Some by Pre- 
ſcription, ſome by Compotition, ſome by the Popes Bulls, 8&c. And the greater part of Religious 
houſes, as the ſaid Abby of Evſham was, were founded-before the Councel of Laterane 3 and before 
time of memory, it ſhall be infinite, and in .a manner impoſſible by any ſearch to find all the diC- 
charges and immunities which ſuch Religious houſes had. And for this alſo the ſaid branch was 
made. And the great doubt of the ſaid Caſe was conceived upon this word (diſcharge) for it was 
ſaid, that unity of poſſeſſion was not any diſcharge of Tithes, and by conſequence was not ſuch dif- 
charge as was within the intent of the faid AA, And for the force of this word (diſcharge) 18 
Eliz. 3. Bar 247. 35 H. 6.10. 22 E, 4. 40. & 6H.7, 10. were cited. But as to that it was reſolved 
by the Court: 

'T. That the Statute doth not ſay diſcharge of Tithes, butdiſcharge of payment of Tithes. 

2. The Statute doth not ſay, diſchargeof payment of Tithes abſolutely, but as freely as the Abbor, 
&c. held the ſame at the day of diſſolution, 50 then this word (diſcharge) being referred to.certai 
time, cannot be intended of a ſuſpenſion by unity. . As if a man ſeifed of a rent diſſeiſe the "ten 
the land,” and maketh a feoffment with warranty, the feoffee ſhall vouch as of land diſchargedof the 
and yet the rent was but ſuſpended, but every ſuſpenſion is a diſcharge for a time, and there diſch 
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deccſſors, &c. in the Reftory and demeans, and with like concluſion as ator:taid : The Detendant al- 
l:dged paiment of Tithes by the Farmers of the laid dcmeans ( without any traverſe by the rule of the 
Court ) and ifſue was joined thereupon, and was tried againſt Trot, and therefore the Prohibition liood. 
And'it was reſolved , that although the Plaintiff in the Cale at Bar alledged that the Mafter of the faid 
Colledge at the time of the making of the ſaid Act of 1 E. 6. held them diſcharg-d o: Tithes 3 and al- 
though that the lands of ſuch Religious perſons may be diſcharged of Tithes by preſcription, as it hath 
been late adjudged in the caſe of one Wright 1 this Court, or by compolition, &c. yt ſuch general alle- 
oation that he was diſcharged gf Tithes was not ſufficient without ſhewing how hc was diſcharged, ci- 
ther by preſcription, compolition, or other lawtul means. But it the land come to the King by the 
Statute of 31 H. 8. then by force of the ſaid branch of dicharge of the paiment of Tithcs ſich general 
allegation that ſuch Prior, 6c. held the land at the time of the diſſolution of the ſaid Priory diſcharged 
of the paiment of Tithes without thewing how, had been ſuthcient, and ſo is the Cotnumon ule in Pro- 
hibitions. 

The fourth Queſtion in the Caſe at Bar was, It any houſe which was Ecclcliaftical and not Religious, 
as Biſhops, Deans and Chapters, Archdeacons, and the like ſhall be within the Act ſaid of 31H, 8. tor 
no houſe within the Act of 31 H. 8. is faid Religious, but ſuch which was regular, and which con- 
iſted of ſuch perſons which had profeſſed themſelves, and vowed three things, that is to ſay, Obedience, 
Voluntary poverty, and perpetual Chaſtity 3 and thoſe were faid in our Law, dcad perſons in Law, For 
after ſuch profeſſion their heirs ſhall have their lands, and their Executors or Adminiſtrators their goods, 
and that was called civil death, which was the cauſe that when a leaſe for lite was made, alwavs the Ha- 
bendum was, To have and to hold to him durante vita ſua naturali, for it was then taken, that if the 
Habendum had been durante vita ſua ( without ſaying natxrali ) the civil death,” that is to-ſay, the en- 
try into Religion had determined the ſame. But it was reſolved by the Court, that no Eccleſiaſtical 
houſe, if it be not Religious, is within the Act of 31 H. 8. for divers cauſes. | 

I. The words of the. Act are always through the whole Act in the copulative, Religious and Eccleſi- 
aftical, ſo that if it be Eccleſiaſtical only it is out of the Act. 

2. The makers of the Act gave to the King as well thoſe Religious and Eccleſiaſtical houſes -as were 
diſſolved, as thoſe which ſhould be afterwards diſolved, but none were diſſolved before the Act but only 
Religious houſes, and no houſe Eccleſiaſtical only, for no Biſhoprick, Deanery, Archdeaconry, &c. or 
like Eccleſiaſtical and Secular Corporation was diſolved before; therefore no Eccletialtical houſe which 
was not Religious, which after the Act ſhall be diſſolved, was within the intent and meaning of the 
ſaid Act, | | | 

Thirdly, it is enad&ted by the Statute of 31 H.8. that all Religiousand Eccleſiaſtical houſes which after 
ſhall be diſſolved, &c. ſhall be in the a&tual poſleſſon of the King in the ſame ſtate and condition as they 
were at the time of the making of the ſaid Act, upon which clauſe of the Statute it was adjudged Paſeh. 
5 Eliz. Rot. 129. reported by Serjeant Bendloes. And Mic. 6& 7 Eliz. Dier.'231.and Plow: Comm.207, 
that if an Abbot after the ſaid A grant the next avoidance of a Church,or maketh a leaſe for years, and 
afterwards ſurrendereth, ſo that by the A the poſſeſſions of the Abby ought to be in'the:King in the 
ſame ſtate and condition as they were at the time of the making of the Ad and at the time o making 
of the Act the land and the advowſon were diſcharged of all intereſts, for this. cauſe it was adjudged in 
both Caſes that the leaſe and the grant were void by the ſaid At. But if a Dean and Chapter and other 
ſuch Eccleſiaſtical and Secular Corporations ſhall be within the ſaid A&, "then if they will ſurrender their 
poſſeſſions they ſhall avoid all their own grants and leaſes, which ſhall be dangerous. And that was one 
of the principal reaſons that Colledges,Chanteries,&c.. which came to the King by the Adts of 37 H. 8, 
or 1 E, 6, (hall not veſt in the King by the A of 31 H. 8. for the miſchief before, for [avoiding of 
their. leaſes, grants, &c. And to conclude this Point it was holden in-the Common Pleas in Parret*s 


Caſe concerning the Priory of Fridiſwide, that if the houſe be not Religious and regular, that it is not | 


within the A of 31 Fl. 8, 

And as to the opinion of 10 Eliz. Dier 280. Corbet's Caſe, concerning; the Priory of Norwich, it 
ſcemeth to differ much from other Deans and Chapters, for the Dean and Chapter of Norwich was once 
Religious, for they were Prior and Covent betorez and yet this Caſe was denied by Pophem cheifc 
Juſtice, and ſome other of the Judges for the cauſes aforeſaid: ' 

Fitthly, it was holden by the Court, that although it' is provided by the Statute of x E, 6, that 
the King ſhall have "the lands of the Colledges, &c. in as ample and large manner as the faid Prieſts, 
Wardens, &c. had or enjoyed the ſame, that theſe general words ſhall not-diſcharge the land of any 
Tithes, for theſe are not ifſuing out of land, but are things diſtin& from'the land. For as the Book ts 
42 E. 3.13, the Prior ſhall have tithes of land againſt his own feoffment of the fame land ; and it 15not 
good cauſe of Prohibition to alledge unity of poſ{eſſion in a Colledge which came to the King by theSta- 
tute of 1 E, 6, as a man may by Statute 31 H.8$, in an Abbot, Prior, &c. as is aforcſaid ; for the Sta- 
tute of r_ E, 6, hath no ſuch clauſe of diſcharge of paiment of Tithes as the Statute of 31 FL. 8. hath. 
And therefore ſuch perpetual unity, as hath been faid before, will not ſerve upon this Act of 1 E. 6. 
And afterwards a Conſultation was granted ; And another Conſultation was oranted the ſame Term in 
another Prohibition upon the ſame matter, between Green and Buffken. And Lawrence Tanfield and 
on were of the Councel with ithe Plaintiff, and the Attorney Genearl and: others with the De- 

endant, 
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Paſch. 39 Eliz. in the Exchequer. 
Sir Hugh Cholmley's Caſe. 


Randal Hamner and others, Qware clauſum fregit in Betzifield in the County of Flint, quo minus, 
&c. And upon Not guilty pleaded, the Jury gave a ſpecial verdi& to this cffe& ; Thomas Holford had 
iſſue two ſons, Chriſtopher the eldelt, and George his younger ſon 3 Chriſtopher had iffue Mary 'wife of 
the {aid Sir Hugh Cholmley now Plaintiff 3 and that the ſaid Thomas Ho!fors was ſeiſed in tee of the 
land in queſtion amongſt others 3 and he and Jane his wife, and Chriſtopher their ſon did levy a 
fine of the faid lands 7 Eliz. to John Warren and Thomas Stanley, &c. to the: uſe of the faid 
Thomas Halford for life, and after to the uſe of the ſaid Chriſtopher and his heirs males of his body, and 
afterwaxds to the uſe of the ſaid George, and to the heirs males of his body, &c. and after to the uſe of 
the right heirs of the ſaid Thomas. d after, that is to ſay, in Sept. 11 E1iz, the ſaid Thomas Holford 
dicd ; 23 Fan. 12 Eliz. the ſaid George by Indenture between him and Fobn Warren enrolled within fix 
months in the Chancery for 20 1. bargained and ſold the Tenements aforeſaid, and all his eſtate, right, 
citle and intereſt in them to the ſaid John Warren to have and to hold the tenements aforeſaid and all his 
eſtate, right, title, in them to the ſaid Fohn Warven for the life of the ſaid Chriſtopher, and after his 
death the remainder to the Queen her hcirs and Succeſlors for cver upon condition that the eſtate ſhall be 
void upon tender of 20 1. at the Corel of the Rolls to the faid Warren, or to the Queen her heirs or 
Succeſfors 3 14 Martii 12 Eliz. the ſaid Chriſtopher did enfeoff Sir Hugh Cholmley father of the Plaintiff 
and others to the uſe of them and their heirs, and 17 Aprilis 12 Eliz. at the great Seſſions holden within 
the Cortinty of Flint a common Recovery was had againſt the ſaid feoffees, who youched to warranty the 
Gid Chriſtopher who vouched over the, common vouchee, and execution was had accordingly, which 
was to the uſe of Chriftopber and his heirs. And afterwards, that is to ſay 21 Novemb. 14 Eliz. George 
Holford tendred 201. to Warren at the Chappel of the Rolls,which he received. © Aﬀer which tender the 
een by her Letter Patents bearing date 14 Decemb, 14 Eliz. reciting the grant made by the ſaid 
George Holford to Warren, the remainder to her upon the condition aforeſaid 3 .and that the ſaid grant 
and remainder to her was by fraud and covin, &c. prout nobis ſatis liquet, the Queen \ ex certa ſcientia &- 
wero mortz granted the remainder which ſhc had in the premiſſes to the ſaid Chriſtopher in fee. And 
afterwards 15 Decemb. 14 Eliz. e Helford by Indenture delivered at Weſtminſter and enrolled with- 
in fix months in the Chancery, bargained and fold to Fohn Bruin the tenements aforeſaid, to. have and 
to hold for the term of the life of Chrytopher the remainder to the Queen in fee upon condition to ceaſe 
upon tender of 30 5s: at the Church of St. Danſtans, &c. to which grant 18 Decemb. 14 Eliz, Bruin 
; and afterwards.4 Feb. 14 Eliz. another Recovery with double voucher in which the faid 
Chriſtopher was vouched again was ſuffered, which Recoyery was to the uſe of the faid Chriſtopher and his 
heirs, anan' 19 Eliz. Chriftopher died without ifſue male, 27 Fan. 23 Elrz, George paid the 3o s. to Bruin 
according to the condition which was found by Inquiſition, found by force of a Commiſſion under the 
Saf of England, upon. which the ſaid George ſhewed his title.to the - Conrt. And thereupon the 
Dehndarabe the commandment >, the ſaid George,entred upon the Plaintiff, who claimed in the right 


IF Hugh Cholmley Debtor to the Queen, brought an Action of Treſpaſs in the Exchequer againtt 


of his wife, whereupon the Plaintiff brought his Aftion of 'TreſpaGs, and if the entry of the faid George | 


was lawful or not was the.Queltion. ' per 
And after many Arguments at the Bar, the Caſe was argued at the Bench by Ewens, Clark, and 


Periam chitf Baron. | And it was agxeed by-them, that the . entry .of the faid' George Holford was not 
lawful, for which cauſe Judgment was given for the Plaintiff. And in this Caſe divers Points were re-- 
{olved by the Court.. - a  EONF Ss | 

I. That the remainder limited to the Queen after the death of Warren was void for three cauſes : 

I. Becauſe that Warren who was party tothe firſt Indenture took nothing, and by conſequence the 
Queen who is not party to: the Indenture, but named by way of remainder after the Habendwm, the 
particular eſtate being void, ſhall take nothing, for the eſtate which is limited to Warren is for the life 
of Chn And as to this Point the Caf > is ſuch, Chriſtopher bein enant in tail, the remainder to 
George in tail, George by Decd indented and-enrolled doth bargain NE ſell his remainder” to Warren ſor 
the tif of Chritopher this grant is void; becauſe it can never take effe&t in . poſſeilion, nor the grantee 
can never have the benefit thereof And therefore difference was taken between ſuch grant of a re- 
verſion, andthefaid grant of-remainder, for the grant of a. reverſion during the life of tenant in tail is 
good, becauſe he hall haye the ſervices which the tenant in'tail ought to do during the life of the te- 
nant in tail ;. but ſuch_grant of a remainder can never to any purpoſe take cftc&, and therefore it is 
void. ' Alſo manifeſt difference appeareth. between this Caſe at Bar, and a Leaſe to Chriſtopher for his life, 
the remainder to another for the life of Chriſtopher, for by poſſibility the remainder may take effec, ſci. 
if the Tenant for life maketh a feoffment in fee, or commit any forfeiture, he in the remainder may en- 
ter for the forfeiture, and that is proved by the Book in 41 Fitz. Vaſt E.3.83.and (remanere dicitur quaſi 
terra remanens) and that cannot be when a remainder cannot by any poſhbility fall into poſſeſſion. For 
a remainder ough to velt in eſtate, during the particular eſtate, and ought to take effe& in poſſeſſion 
when the particular eſtate endeth, for vana eſt illa potentia que nunquam venit in acium. It was objected, 


that Chriſtopher might enter into Religion, and then might Warren enter during* his natural We, 
| | or 
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for as much as as Chriſtopher hath no ifſue male. But it was anſwered and -reſolved, that ſuch poſſibili- 
ty of poſſeſſion ſhall not make the remainder good tor two cauſes: 

I. Becauſe it isa remote poſſibility which ſhall be intended may never happen 3 but a poſſibility which 
ſhall make a remainder good ought to be a common poſhbility, and potentia propinqua, as death, or death 
without iſſue, or coverture, or the like. And therefore as the Logician faith, Potentia eſt duplex, remo- 
mota & propinqua, 2 H.6. 24. the remainder to a Corporation which is not at the time of the limitation 
of the remainder is void, although it be erected during the particular eſtate, for it was potentia remotz : 
And this difference appcareth in a Common Caſe in our Books. If a leaſe he made for life, the re- 
mainder to the right heirs of F. S. this is good, for by common poſſibility F. S. may die during 
the life of the Tenant for life : But if at the time of the limitation of the remainder there by not ſuch 
F. $. but during the life of the Tenant for life F. S. is born and dieth, his heir ſhall never take as 
it is agreed in 2 H. 7.13. And in 10 E. 3. 46. the Caſe was, That upon a fine levied to R. hegrant-' 


ed and rendred the tenements toone 1. and Florence his wife for their lives, the remainder to G; {on of 


L in tail, the remainder to the right heirs of 7. and in truth at the time of the fine levied I. had not any 
ſon called G. but after he had a ſon named G. and died: And in a Precipe againſt -Florence it was' ad- 
judged that G. ſhould not take the remainder in tail, becauſe he was not bornat the time of the fine levi-. 


ed, but long after, for which another who was right heir to.1, by Judgment of the Court was received; 


for when T. had not any ſon named G. at the time of the hne levied, the Law will not expe& that' he 
(hall after have a ſon named G, for the ſame is potentia remota. Note Reader, a difference between 'a re-" 
mainder limited by particular name, and by a general name, for a remainder limited by a general name 
may be good, although that the perſon be not in effeat the time of the remainder limited. For ifa 
leaſe for life be made, the remainder to the right heirs of F. S. who is alive, 'this remainder may be. 
good, and yet he hath no heir at the time of the remainder limited. The fame Law of a remainder pri- 
mogenito filio. But a remainder limited in particular by name of Baptiſm and Surname is not good.it the' 
party be not in eſſe. It is holden in 7 E. 3. that if the advowlſon of the Church of D. be granted to the! 
Parfon of D. and his Succeſſors, it is void as to the Succeſſor, becauſe the Succeſſor cannot take it, nor 
can have any benefit by way of Preſentation. —_— PTS. 

The ſecond reaſon wherefore the remainder limited to the Queen is -void , was becauſe that the 
Law will never adjudge a grant by reaſon of a poſſibility or expeQation ' of a thing which is a-: 


gainſt Law, for the ſame is potentia remotiſſima & vana, which by intendment of Law nunquam venit” 


zn ad AM. 4:44 4.4 J 
Thirdly, the remainder to the Queen is void, becauſe that George having a remainder” in tail hath 

granted all his eſtate to Warren, Habendum all his eſtate during the life of Chriſtopher the remainder to 

the Queen, in which Caſe when he hath grantcd all his eſtate to Farren, he cannot Jimit 'any-remain= 


der thereof to the Queen 3 becauſe a remainder is but a remnant of the eſtate of the grantor, and the 


Qyeen cannot have any remnant of the eſtate of George, when he having a remainder in tail kas' granted 
all his eſtate to Warrey. And Littleton fol. 145. faith, That in ſuch Caſe the eſtate tail is in abeyance, 
And 19 H. 6. 60. it is ſaid, That if Tenant in tail be attainted of felony; 'and the King after office 
found ſciſeth, the eſtate tail is in abeyance. And wide 13 FE 7. .10. a. if there'be Tenant for--life, the 
remainder in tail, if he in the remainder in tail releaſe to tenant for life all his ri it patteth the eſtate 


tail ſo into abeyance that no right remaineth in him who releaſeth to have an Action of Waſt, 'for in' 


the ſame Caſe by his releaſe he hath put all his eſtate out of him. It was agreed, Hill. 35 Eliz. in Blithe- 
man's Caſe, that if tenant in tail in conſideration of paternal love covenanteth by deed to 'ſtand fſeifſed 
to the uſe of himſelf for his own life, and after his death to the uſe of his eldeft ſon in tail, and after: 
this covenant the covenantor taketh wife and dieth, the wife ſhall be endowed, for when tenant in tail 
hath limited the uſe to himſelf for the term of his own life, he-cannot limit any remainder'over, for an' 
eſtate for his own life is as long as he can limit by the Law,and therefore the limitation of the remainder” 
is void. For which it was concluded, that upon cofideration of the firſt Point Warren had nothing. 
And upon conſideration of this later if he ſhall take at all, he ſhall take too much, and by conſequence the 
remainder to the Queen is void quacunque via data. And it was agreed that the limitation to Warren by 

the Habendzm tor the life of Chriſtopher was void and: reptignant. | 4] 

2. Admitting that the remainder to the Queen were good 3. yet.it was reſolved, that the common re- 
covery did bar the eſtate of Warren, and by conſequence the condition alſo during his life 3 and there- 
fore as to that, the Point is no other, but a man maketh a gift in tail, the remainder in fec, the remain- 
der to the Queen in fee upon condition # ſupra, Tenant in tail ſuffereth a common recovery, if this 
recovery ſhall bar the eſtate of Tenant for lite in the remainder and the Condition alfo is the Queltion. 
And it was reſolved, that the recovery doth bar not only the eſtate tail, but-alſo the ettate for lite of: 
Warren, although that the remainder in fee was in the Queen, for it is out of the Statute of 34 H. 8. 


becauſe that the eſtate tail was not of the Queens gift, nor of any. of her Anceſtors Kings of England' | 


as it hath been adjudged Mich. 15 & 16 Eliz. in a Partitione facienda, between Fakson and Dravy and 
27 Eliz. in the Common Pleas, between Wiſeman and Jennings. And if the eſtate of Warren be bound 
and barred, the Condition alſo annexed to his eſtate is barred during his life. And therefore'if one 
giveth lands in tail, and after granteth the reverſion upon condition, if tenant in tail {uffereth a Com- 
mon Recovery, it barreth the reverſion and condition alſo. And therefore it was adjudged Mich. 34 
& 35 Eliz. between Gately and Hynt being, an Exchequer Chamber Caſe by all the Judges of England, 
That if he in the Reverſion with a. remainder expectanj upon an eſtate tail grant a rent charge, or 
common, or maketh a leaſe for years, or acknowledgeth a Statute, and afterwards tenant in tail (uffe- 
reth a common recovery and dicth without ifue the poſſeſſion of the reverſion ſhall not be ſubject to 
the Charges, Leaſes, or Statutes of him in the remainder. 1. Becauſe the recoveror, ſo long as the Te- 


M 2 the 


covery remaineth in force is in under the eſtate of Tenant in tail, which eſtate was not ſubject to any of 
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the ſaid incumbrances of him in the remainder : For put cafe, that beforc the recovery Tenant in tail 
had made a Leaſe for ycars, or acknowledged a Statute, and afterwars had ſuffercd the recovery and dicd 
without iſſue, without queſtion the poſſeſſion of the xrecoveror ſhall be ſubject unto the Leaſeand Statute 
of the Tenant in tail, and ſhall not be Subje& unto the Leaſes and Statutes of him in the remainder alſo, 
for then there ſhall be confuſion, Alſo the charges of him in the xemainder or revertion cannot take effe&t 
in poſſeſſion until the remainger or reverſion come in poſſciſion, and that cannot tall atter the recovery. 
The fame Law is of a condition annexd to a reverſion or remainder for the reaſbns aforeſaid ; then this 
payment to Warren canmot veſt the remainder out of the Queen for three cauſes: ; 

I. Becauſe the condition during the like of Warren was diſcharged, | 

2. Becauſe he who taketh benetit of a condition ought to have the whole eſtate given to be reveſted 
in him as in his firſt eſtate, and that capnot bc herez tor the cſiate after the life of Warren was bar- 
red by. the recovery: Alſo the tender to erren was to the intent to evelt his eſtate, and that cannot be 
when his eſtate is barred, and cannot be reveſied, for which cauſe this paiment cannot deveſfrhe xemain- 
der out of the Queen, 1) SS. is | | 

A third Point was argued be the Defendants Councel, That there needed not in this cafe any Office, or 
Monſtrgnce de 4roit todeveſt the remainder out of the Queen by force of the Condition tor theCondition js 
to be performed by one Subje& to another Subject by matter z pais, and in as much as the cſtate for life 
cannot - be xeveſted by. force of the condition, if the whole dltate to which the conditionycrencheth be 
not defeat, for this cauſe for neceiity, and:by the operation and working of the Law, the eſtate for 
life being defeated, the remainder to the Queey which dependeth upon i ſhall be defeated alſo, as in 
as E. 3, in Iſabel Goodchegps Caſe. One' deviſed houſes in Londox deviſable by cuſtome, and 
holden of the King in tail, and if the donee died without ifſue, that the land ſhould be ſold by his 
Executors, and died 3 and the deviſee died without iflue, now the land eſcheated to the King, yet the 
bargain and ſale of the Exccutors ſhall deveſt the Kings. eſtate for necdlity, and' that without Petition, 
or Monſtrance de drait ; and-alſo their vendee is inby the devifor paramount the eſcheat : $5 the bargai- 
nor in this Caſe ſhall be in af his ancient eſtate paramount the remainder to the Queen. 25 F. 3. 48. 
If a diſſeiſor, or one who hath no title maketh a leaſe for life, the remainder to the Queen; if the diſſei- 
ſee, or he-who bath 8; us right, recovexeth againſt Tenant for life, and entreth, by that the Quecns 
remainder ſhall bedetea 3 othexwile if the recovery be by feigned or no title, there- the Queens re- 
mainder is not touched; and: Blew: Conwn, 553 agreeth therewith. So if. teriant in tail granteth the 
land to the King in fee with warranty, and the King granteth the ſame for life, tenant in tail dieth, 
and the-lue in tail doth xecover in « Formedon againſt tenant for life, the Kings cltate ſhall be defeated, 
as it. appeareth by 7 R: 2. Aide del Roy 61, 22 E. 3 acc. And {© it was ſaid, if the difleiſee in ſuch 
Caſe-enter; it ſhall defeat the Kings remainder, ſee Play Comm. 489. And note the principal Caſe of 
the:Lord Lovel, an «ſtate veſted in Sl be defeated by force of a Condition by an' Am Law 
without OS&, or Minftrans de droit. And mark there the Caſes of Remitter put in the end of the Caſe. 
Againſt which it was argued by the Plaintiffs Councel, That admitting the remainder out of the Queen 
to be good, [that this tender, in; pair. to 2 Subje& ſhall not deveſt the remainder to the Queens For 
as Brafon.thaith, Nihil 'tom | tinconviens eft uatureli equitati : diffolvi eo ligardine quo liga- 
tur. eſt :\: And as no eſtate could he veſicd in the Queen without matter of record, ſo no eſtate can be 
deveſied out of her without matter of xecord-,, See Plow; Cont. $53. in Walfinghams Caſe, and Plow. 
Comm. .380,Newls. Caſe; 12 H. 9; and.many other Books; :And'it was (aid that when gn <ftate ſhall 
he devefied out of a common perſon, and: velted in another; without aCtion,' entry, or claim, it (hall 
he develted out of the King 'without a Petition, or Monſtrans 'dfe droit, ' as it is agreed in Plow. Comm. 
489. in the Lord. Lovel's Caſe cited by the other ſide, but when in the Caſe 'of a common perſon the 
cltate ſhall not be deveſied out of him without without action; entry, or chim, there it ſhall not be dc- 
veſted out of the King without Petition, or ans de droit, eo. And the principal Cafe in Plow- 
dens Commentaries in the Caſe of the Lord Lovel was agreed, for there by force of the condition if it 
had been in the Caſe of a:common perſon the eſtate gained by Eſcheat ſhall be deveſted by AQ in Law 
without-entry or claim: And'ſo by the ſame reaſon-the Caſesof Remainder,and the Caſes mi 49E.3.were 
well yo”. And alſo in as much as the Executors'in 49 E. 3. had but a power, they have no other 
mean but only to ſell, for they could not have a Petition, or Monſtrans de drojt, or other gemedy. But 
in this Caſe George Hojfard'the grantor had clear and apparent remedy, either by Petition or - Monſtrans 
de droit. And it was ſaid, that the' Queens remainder doth fo rr the eſtate of the Tenant for life, 
that the grantor cannot enter upon the Tenant for life. And it was aid; that if land upon condition 
commeth/to the Queen, the condition is broken, the Queen maketh a leaſe for life, he who hath the con- 


dition cannot enter but ought to have a Petition' or Monftrans de droir, ec. and that appear th1in the Book 
in 9 H,4. 4- A man bound in a Statute conveyeth land to the* King, 'who leaſeth for life, the conuſee 


ſhall not extend upon the poſſeſſion of the. Tenant for life.” 'And it was faid, that if the Cafes put 
before when he: who hath right doth recover againſt Tenant for life, the reverſion or remainder being 
in the King by defealiable tidle ſhall deveſt the Kings eſtate (hall be granted, yet they are not to becom- 
pared .to:onr Caſe,: for in-our Caſe, the-party himſelf who hath conveyed the land lawfully to the King 
would defeate the: eſtate which himſelf hath made by entry, which as was ſaid he canyot do.z but 
when-a diſleiſor conveyeth land to the'King, and the King granteth the ſame over for lite, there if the 
diflcifee who isa meer ſtranger by his entry or a&ion ſhall Lock the Kings defeaſiable title, yet it is 
not to be reſembled to our:Caſe.” But this Point was not reſolved, for the Barons gave Judgment up- 
en the two other Points... :- £ | + Fs | | | 
_ But it was agreed in thisCaſe, although that the remainder paſſed by bargain and fale, fo as in 
Judgment of Law an uſe paſſed tirſt;and although that it were ofa thing which lieth in grantand not-in 
livery.3 and that the words of the condition are that upon paiment ofthe money that the cate ſhall ceaſe 


and 
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Plow. Comm. 413. difference is taken between a Condition and a Limitation 3 for a limitation thall 
determine an effate without cntry or claim, otherwiſe of a Condition, See Browning and Beſtons Calc, 
Plow. Comm. 133. & 136. Another difference 15 taken between a rent in eſſe granted upon condition, 
and a rent newly created granted upon condition, And although that an uſe at the Common Law 
might have ceaſed without claim, yet now the uſe is transterred to the poſlcfſion, tor the pleading is, 
wigore Statuti, &c. de uſibus iN poſſeſſionem transferendir, (o that now attcr the Statute to ſuch qualities to 
which the eſtates by the Common Law are ſubject to ſuch qualities uſes arc ſubje&, for the uſe is tranſ- 
ferred and incorporated to the poſſcſion. And Baron Exens faid, Thatupon this reaſon it was adjudged 
in the Kings Bench, that where one by deed indented, bargained, and fold to another and his heirs 
land rendring rent, that the reſervation was good, for now the uſe and the poſſaikon paſs tanqram wo 
flatu, and therefore it is all one with a grant of the land it ſelf 3 for if the ufe ſhall paſs hrſt, then rent 
cannot be reſerved out of the uſe, and then the reſervation ct the rent ſhould be void. Allo it was re- 
ſolved, that this claim of the remainder by force of the condition ought to have bcen made;-upon the 
land, and that claim made out of the land was not ſuthcient. And therefore the ſaid bargain and ale 
to Brayn by Decd indented being made at Weſtminſter out of the land cannot in this Caſe enure tor two 
effects : ſeil. Firſt, to make a claim, and then to paſs the remainder, as it was'objected by the Deten- 
dants Councel. See Litt. 40, If a Villain purchaſe a reverſion, the claim bythe Lord to be made 
upon the land. And the Book in 15 Aff. 12. ts good Law, thata diftreſs upon'the land after-a. con- 
dition broken amounteth to a claim of the Seigniory to which it was annexed, So it was concluded, firli, 
becauſe the remainder to the Queen was void, by conſequence the common recovery hath barred the 
remainder to George, and by conſequence the Plaintiff claiming under the recovery ought to have: judg- 
ment to recover. Secondly, admitting the remainder good to the Queen, and that the condition was 
not diſcharged during Warrens life, and thatthe remainder tothe Queen ſhall be defeated wichout. Pe- 
tition or Monſtrans de droit, yet the ſame is not determined till claim rnade upon the land, and then the 
rant of the Queen is good, and the ſecond grant of Gy Holford tothe Queen is void, and by con- 
| Wn the ſecond recovery is a good bar. But againſi the grant by Letters Patents divers Objeftions 
were made by the Defendants Councel. | 
1, For as much as the Queen reciteth that the faid bargain and ale to Warren, the remainder to: the 
Queen was upon fraud and covin, and it was not found it was upon fraud and covin. It was ſaid;thar 
the Patent was void becauſe the Queen was deceived in her grant, and thery admitting the remainder 
to the Queen to be good, the land doth yet remain in the Queen, and then-the Defendant not puiley 
to the Plaintiff, | | | 
Secondly, the Queen recitcth her eſtate to be upon condition, and in truth. at the time of the making 


| of the Letters Patents the condition was diſcharged during the life of Warren,' And for this cauſe alſo 


the Patent was void, becauſe the Queen alſoin that was deceived. For peradventure, if theQueen had 


known that her eſtate was diſcharged of ' the condition during the life of Warren, and had not been 


(ubje& to the pleaſure of George Holford to þe revoked when he would, the Queen would not haye gran- 
= the _ To the firft Objeftion it was reſolved that' the grant is good- notwithſtanding that for 
three cauſes : _ HOU6LT TIP FIG | 

1. Whether the ſame were upon frand or no, it was tiot material, for if the recital be' of a thing 
which ſoundeth to the Queens profit, and js falſe, it maketh the Patent void. But recital of a mat- 
ter in pais, and not of record which is paſt, not material ,' nor valuable ſhall not impeach the 
grant. : | ". 
Secondly, it appeareth to be covenous, and needeth not to be averred, for it appeareth to be made 
upon a condition to be defeated at his will, and the intent and purpoſe of it was to prevent Chriſtopher 
of his birthright, ſcit. of his power which he had to cut off the remainder to George by a common re- 
Ccovery. | = 
Thirdly, the Queen reciting the ſame to be upon fraud provt nobis ſatis liquet, and the Letters Paterits 


are ex certa ſcientia & mero motu, ſo that the Queen takes ſpecial knowledge thereof, and it cometh not - 


upon the ſuggeſtion of the party. And to the ſecond Objedtion againſt the grant it was reſolved, 
That notwithſtanding that, the Patent is good: For the Queens recital is true, for at firſt the faid bar- 
gain and ſale was conditional as it was recited, and it is not affirmed by the recital that it doth fo re- 
main. Alfo the condition might be determined by matter in pais, ſcil. by 'releaſe to Warr, or by 
many other ways 3 ſo that it ſhall be hard for the Patcntee to take knowledge thereof; and a thing which 
may be done or performed by matter in pais ought or needeth not to be recited. And Warberton Sex- 
jeant at Law, the Attorney general, and Harris of Lincolns Inn were of Councel with the Plaintiff; 
And Williams Serjeant at Law, Damport and others with the Defendant. 
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Mich. 39 & 4oEliz. 


Buckler's Caſe. 


"HE Caſe between Buckler and Harris in the Common Pleas, which began Trinit. 37 Eliz. was 
& fach; In an Ejedrone firme it was found by ſpecial verdict, . That Buckler was Tenant for life, the 
remainder over in fee; Tenant for life made a Leaſe for four years, in Mzrch 20 Eliz. the leſſee entred, 
Tenant for life granted tenementa predifia to C. Habendum tenementa predicta from the feaſt of the Nativi- 
ty of S. John the Baptiſt next following tor life, after the (aid Feaſt the lefſee for years. attorned ; the 
years expired, C. entred and made a leaſe at will to D. to whom the Tehant for life levied a fine come 
ceb, &c. hein the remainder in fee centred, and made a leaſe to the Plaintiff, the Tenant at will entred 
upon him-and he brought the Eje&ivne firme. And Judgment was given for the Plaintiff. , And in this 
Caſe five Points were reſolved. | 
I. The grant to C. was void, for the Law ſhall make conſtruction upon the whole grant ; and an 
eſtate of frechold cannot begin in fretvro. And the Habendzwm m this Caſe is not contrary to the pre- 
miſles, for no certain eſtate is contained in the premifſes, but generally the land given and granted 
which might be qualified by the Habendwm to an cſtate for years, or at will. For the office of the pre- 
miſſes of a Deed of feoffinent is to expreſs the grantor, grantee, and thing to be. granted, and the 
office of the Habendum is to limit the eſtate : So that the general implication of the eſtate which ſhall 
paſs by the conſtruction of the Law by the premiſles, is always controlled and qualified by the Habendum. 
As a leafe to two, Habendam to one for. life, the remainder to the other for life, - ſhall alter the general 
implication of joyntenancy.of the freehold which without Habendum ſhall be done. And. al though that 
the Habendum be void, and be in cffe& as no Habendxm, yet no eſtate ſhall paſs by implication! of Law 
againſt the expreſs limitation of the party, although his limitation be void 3 and ſo was it adjudged in 
the Kings Bench between Hogge and Croſs for houſes in London, M. 33 & 34 Eliz. in an Ejectione 


mea. © | JE 
| Secondly, that the grant being void at the beginning,the attornment after Midſommer ſhall not make 
the reverlion to paſs For 2xod ab initio non valet, tratiu temporis non convaleſcet. — 

Thirdly, when C. entreth by colour of this void grant, he is a difſeiſor. And a difference was ta- 
ken betwixt a general grant made by agreement of the parties which itands not with the rules of Law, 
and which. never can by any ſubſequent a&, as by Livery,. or Attornment be made good, and a grant 
good at: the beginning but to have his perfection by a ſubſequent ceremony. As in caſe of a Charter of 

coffment, if the feoffee entreth before livery, he is no difſeiſor, for the Charter is good 3 and the agrec- 

ment of the parties accords with the Law, and it may be made good by livery and feifin ſubſequent. 
Note there is difference between a good beginning or a foundation capable of a building, and an evil, 
which wanteth foundation upon which no building can ſtand, | | 

Fourthly, It was was agreed, that if the fine had been levied to the difſeifor himſelf come, 8c. he - 
who had the right of remainder might enter for the forfeiture 3 for it was agreed, that, the right of a 
particular eſtate might be forfeited, and entry given for. the ſame to him who had but only a right to 
the remainder : As if leſſee for years be ouſted, or leſſee for life be diſſeiſed, and the leſlee for years brin 
an Aſſiſe, or real ation, andthe leſſee for life bringeth a Writ of right, it is a forfeiture of their righta 
he who hath but a right of reverſion may enter for the forfeiture. 

Fifthly, It was agreed, that in the Caſe at Bar, the fine levied to the Tenant at will was a forfeiture, 
and he who had the right of remainder might enterupon the Tenant at will, and by that purge the dif- 
ſeifin ; And the Tenant for life, and the Tenant at will alſo ſhall be cſtopped to ſay quod partes finis nibil 
habuerant, and of ſuch eſtoppels which are by matter of Record, and trench to the diſenheriſon of them 
in the reverfion or Caine: they ſhall take advantage although they be not parties to it, asof' an Aid 
prayer ofa ſiranger, or by acceptance of a fine ſwur conuſans de droit come ceo, &c, Although that he in the 
reverſion or remainder be not party to the recovery,, yet he is privy in cſtate totake advantage of any for- 
feiture by any matter of Record done to his diſ-enheriſon. 

Sixthly, it was ſaid, That if the diſſeiſee levy a fine toa ſtranger, that in this Caſe the diſſeiſor ſhall 
hqld the land for ever; for the difſeiſee againſt his own- fine cannot claim; the land, and the conuſee 
cannot enter, and the right which the conufor had cannot be transferred to him, but by the fine the right 


is cxtin&, whereof the diſſeiſor ſhall take adyantage. 


Par IL PomnCa 


Trin. 27 Eliz. Rot. 750. 


Beckwitbs Caſe. 


]* a Replevin between Colgate and Blithe of the taking, 8c. in a place called Rye croft in F ooldſtray | 


in the County of Lancaſter, the Defendant made conuſans as Bayly to Robert Beckwith, becauſe that 
Elizabeth Beckwith his Mother was ſeiſed in fee, and died ſeiſed, by which the ſame deſcended to him as 
to her ſon and heir who entred and was ſciſed, and for damage feaſant the Defendant as Bayly to the 
ſaid Robert did diftrein, &c. In bar of which avowry the Plaintiff faid, that to fay that the faid Elza- 
beth died ſeiſed in fee, the Defendant ſhall not be received, for long time before the diſtreſs, 8c, the 


- (aid Elizabeth was ſeiſed in fee, and took to husband Chriſtopher Kenne, who levied a fine to the uſe.of 


the ſaid Chriſtopher Kenne, and the {aid El:zab&th his wife tor their lives,atterto the uſe of the conuſees,to 
the intent that they: ſhould ſuffer the faid Robert Beckwith to take the profits of the tenements in which, 
&c. for his life, with divers remainders over, &c. Againſt which the Defendant faid, that the aid 
fine was levied to the uſe of the ſaid Elizabeth in fee, without thatthat it was levied to the ſaid Chriſtopher 
and Elizabeth for their lives, #t ſupra 3 And the Jurors found a ſpecial verdi& to this effect: _ 


her Kenne and © lizabeth his wife was ſeiſed of the Tenements aforeſaid in fee in- the right of the 


Elizabeth And that AD Indemianh gag. ae bythe fd Blizabeth without the afſent of her husband, be- 
tween her by the hamEigf Elizabeth BeckwitÞ one of the daughters and heirs of Roger Cholmley Knight 
on the one part, and Willzm V aviſour and other, conulecs in the ſaid fine on the other part, bearing date 
the 14 day of March in the -i 4 year of the reign of our Soveraign Lady the Queen that now is (which 
ſhe'ſcaled and delivered as her deeÞ in Amguft atter without aſſent of her husband) by which Indenture 
the ſaid Elizabeth alone limits and dcclares the. uſes of a fine which after ſhall be levied, to be-in form 
following, That is to ſay, To the uſe of the ſaid Elizabeth for her life without impeachment of Waſt, 
and after to the uſe of the ſaid Conuſees for their lives, and after to ſach uſes as in the Replication is 
alledged : And turther found, that the ſaid Chriftophey Kenne after the marriage, and before the fine 
levied, made another Indenture without the conſent of the ſaid Elizabeth his wife, bearing, date the 
x3 of February in the year of the ſaid Queens Reign the 22, by which it was mentioned, thatthe faid 
Indenture was made between the faid Chriſtopher and Elizabeth his wife on the one part, and one Ro- 
bert Wrote and Nicholas Brook, and others of the other part, which Indenture was ſealed and delivered by 
the ſaid Chriſtopher only as his deed. By which: Indenture it was declared, Tha 

fine ſhould be unto the uſe of the ſaid Chriſtopher and Elizabeth for their lives without impeachment of 
Waſt, and after to the uſes of the Conuſces, as in the Replication was alledged. ' And further it was 
found, that afterwards the ſaid fine mentioned in the faid bar was levied by the ſaid husband and wife 


of the Tenementgeaforeſaid to the ſaid Conuſees in the Indenture of the wife, and that there were no ' 


other uſes of this fine. And if upon the whole matter aforeſaid, the faid fine was levied to theuſe of 
the ſaid Chriſtopher and Elizabeth for their lives was the Queſtion. -- And it was adjudged, that both the 
{aid limitations and declarations of the uſes in both the Indentures were void, and that the ſaid fine was 


by conſtruQion of Law unto the uſe of the faid El;zaheth and her heirs as if no uſe had been declarcd 3 


And in this Caſe theſe Points were reſolved : * - ; 

7. If the husband and wife levy a fine of the land whereof they are ſtiſed in 'the right of the wie, 
and'the husband only declare the uſe of the fine, this declaration of the uſe ſhall bind. the wife if her 
diſafſent doth not appear, although that her aſſent tothe declaration: of the uſes cannot appear. For when! 
ſhe joyneth with her husband inthe fine it ſhall be intended, if the contrary cannot appear, that ſhe joy= 
ned alſo with him in agreement in declaration of the uſes of the fine, 

Secondly, it was reſolved, that if the husband and wife ell the wives land to another for money 
by word, and afterwards levy a fine to the vendee and his heirs, in this Caſe it is. good, and (hall 
bind the wife without any writing proving her afſent,, z multo fortiori when the yſe is declared by 
the husbands deed, and no other declared by the wife, it ſhall bind 3 Vide 12+ Elizs Dier 290. Husband 
and wife were ſeiſed of a Tenement in London to them and to the heirs of the husband, and the  huſ- 
band covenanted by Indenture in conſideration of 20 1. that he and his wife would ſuffer a common 
Recovery by Writ of Right according to the cuſtom of London which bindeth as a fine at Common 
Law, and that the recovery ſhould be to the uſe of the recoverors until they had made a good and 
ſufficient Leaſe by Indenture for 40 years, and after the making of the faid Leaſe then to the uſe of 
the husband and wife, ard the heirs of the husband, and the recovery was had accordingly 3 And the 
opinion of all the Judges was, That the Leaſe was good and not defeifable by the wife who ſurvived her 
husband, and fo was the opinion of all the Juſtices in the Kings Bench, and yet in ſach Caſe the huſ- 
_ = only party to the deed, which declared the uſes, and the ſame bound the wife for the reaſon 
atoreſaid. | | 

Thirdly, it was reſolved, that every one may declare and diſpoſe the uſe of the land according to 
the eſtate which he hath in the land, for the declaration and diſpolition of the uſe doth follow the 
ownerlhip of the land, as the ſhadow followeth the body, and now by the Statute of 27 H. 8. the 
{hadow or the acceſſory draweth to it the body and the principal, that is to ſay, the uſe draweth' to it 
the eſtate of the land, and therefore in- all reaſon the owner of the land onght to limit the uſe, tor by 
it the eltate of the land it elf ſhall be transferred to the uſe 3 and therefore in the principal Caſe _ 
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t the uſes of the faid. 
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wife alone although that ſhe is owner of the land, yet for as much as ſhe is ſb poreftate tiri, {he cannot 
in reſpe& of her coverture without her husband limit the uſe 3 and on the other fide the husband who 
bath not any eſtate in his own right cannot againſt the agreement of the witc liniit the uſe, for he is not 
owner of the land : Soone1s not = Juris and hath the cſtate, and the other is ſx jr-i5 and hath not the 
ellate, and therefore when they differin the limitation it is void. And it 15 to be noted, that when the 
husband and wife levy atine of the wives land, that all the eſtate paſſeth from the wite, and the conu- 
ſee is by the wife only 3 and if the hne be reverſed for the nonage of the wite, all the cliate which 
paſſed by the tine ſhall be reſtored to the wite preſently, for all the cltate paſſeth froms the witc, as it was 
adjudged in the Kings Bench in Worſley's Calc: And therefore it (hall be againlt all reaſon that the huſe 
band againtt the agreement of the witc ſhould limit the uſes of the wives land. And it the husband ma 
declare the uſe of his wives land great inconvenience would follow, and wives might be diſ-inherited 
and deceived by their husbands, which ſhall be inconvenient; As if they perſwade their wives that the 
uſes ſhall be in one form, and therefore draws them to conſent to levy a fine, and after the husband 
alone declarcth other uſes varying altogether from the uſes to which the wife agreed, and ſo deceive 
and diſ-inherit their wives 3 And truly it the Law require ſuch ceremony of ſecret examination of mar- 
ried women before a Judge touching their voluntary and tree aſſent, as it ſhe were ſole, it ſhall be againtt '- 
reaſon, that the husband againſt the aſſent of the wite do. diſpoſe of the uſe of the wives land, which is 
all the fruit of the land now. And it was faid, that if an infant-do levy a tine and declare the uſe 
thereof, this declaration ſhall bind him as long -as the hne remaineth- in force 3 for in as much as he hath 


© been admitted by the Judges as a man of full age to levy a fine, the Law as long as the tine remaineth 


in-force permitteth him to-limit the uſe thereot, fo is it of a man non compos mentis. 

Fourthly, It was reſolved, that although that the variance was in the firſt : praga— uſe (the wife 
limiting it only to her alone for her lite, and the husband limiting it tb him and his wife for their lives) 
and all the other uſes in remainder limited in-both the Indentures are according to both their conſents, 
yet all the uſes are void : But if there be two joyntenants,' or two having ſeveral cſtates joyn in a fine, 
and one declare the uſe in one manner, and the other in another manner, the-ſame is good tor each of 
their parts, for the declaration of the uſciſhall be directed and governed according to their eſtates and 
intereſts, but between husband and wite, the eftate isonly in the wife, and-ſo- the. difference. But if 
the husband and wife agree in the limitation of the uſe of part of the land,,-and vary in the limitation for 
the reſidue of theland, it is good for part, and void forthe reſidue. 

So note Reader, a difference between variance, touching the limitation of the uſe of part of the ctate 
of the land, and touching the liniitation of the uſe of part of the land it ſelf. And it was faid,” that if 
a'man at this day ſciſed of land on the part of the Mother maketh a feoffment in fee without - conſide- 
ration, he ſhall be ſeiſed as he was before on the part of the Mother. And if there be two joyntenants, 
one for life, and the other in fee, and they levy a tine without declaration of any uſe, the uſe ſhall be 
to thema of the ſame eſtate* they had before inthe land. . Sv:if A. Tenant for life, and B. in reverſion 
or remainder levy a fine generally, the uſe ſhall be to . 4. for life, the reverſion or remainder to B.-in fee, 
for cach granteth that which he may lawtully grant, -and each ſhall have the uſe which the Law veſteth 
in them according to the eſtate which they.convey over. If A, ſeiſed. in fee of an acre of- land, and he 
and B, levy a fine of it to another without- conſideration, the uſe implied: ſhall be to. only and his 
heirs 4 for an uſe is but only a truſt and confidence, -and a thing in equity and conſcience ſhall be by 
operation of the Law to him who in truth was owner of the Land without having regard to cſtoppels 
or concluſions which are averſe to truth and. equity. - Soit was adjudged in the principal Caſe. When 
husband and wife levy a fine without dedaration.of any'uſe {which was ſufficient in Law) the Law ſhall 
reveſt the uſe in the wife only, becauſe that the eſtate of theland paſſeth only from her,and the husband 
joyneth- with her but for conformity, or =. ws Sd a | 

Note Reader, thatalthough the husband may diſpoſe . of- the wives lands during the coverture, yet 
in this Caſe for the reaſons beforeſaid his declaration was ameerly void, ,quod.nota. 
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Mich. 40 &-4: Eliz. in'the Kings Bench. 


Tulius Winnington's Caſe. 


J Ames Pilkington brought an Ejedione firme. upon a demiſe made by Thomas Winnington, of a houſe and' 
land in Binchees in. the County of Cheſter before the Judge there, and'upon Not guilty pleaded; the' 
Jurors gave a ſpecial verdi& to this :&fe& : Robert innington had ifſue- three-ſons; John who ' had 
ſue 71ius, one. of the, Defendants, Robert who died without iſſue, and Thomas the leſſor of the 
Plaintiff; Robert the Father was ſciſed of the Tenements in which, 8c. in fee, and thereof did enfeoff 
by deed indented 1 t liz. Richard Birket to have and to hold to him and his heirs upon condition that 
the teoffce or his heirs ſhould reinfeoff the feoffor for life, the remainder to Fohn his ſon and heir  appa- 
rent and his heirs,by force whereof the feoffee was thereof ſeiſed in' fee, poſt quod quidem feoffamentum, the 
Jury tound that the feoffee entred and took the profits abſque contradittione, ſive agreamento of the feoffee; 
and afterwards 11 Eliz, the feoffor by deed indented: made a Leaſe to. D. and P, for '21/years, and - 

| - | c 
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the fo 7 Hon, Birket the tcottce 19 Eliz. acknowledged a Statute Staple to one IT. 
_ Ce gu = Eliz. did ekeoff divers perſons to the uſe of bimſelf for lite, the remainder 
to Robert the ſecond ſon in tail, the remainder to Thomas his third ſon in tail. The feoffor 27 Eliz. 
dicd, Birket the feoffee after his death cntred and enfcofted Fohn the eldeſt ſon and his heirs. Robert the 
ſecond {on died without iſſue, Fohn had iffue Felius and dicd. Thomas entred and made the Leaſe to the 
Jaintiff, upon whom Julius centred and cjeaed him. And upon this ſpecial verdict Sir Richard Shutle- 
. orth Juſtice of Cheſter gave Judgment for the Defendant, upon which the Plaintiff brought a Writ of 
Eons in the Kings Bench. And in this Caſe theſe Points were moved and rcfolved by the whole 
"F "n When the feoffor entred after the feoffment and took the profits, and made a leaſe for years, 
upon all this matter the Law doth adjudge it a difſeifin, although the intent of the partics was, that the 
{coffee ſhould make a demiſe to him tor his life > For this entry by wrong and taking of the profits with- 
out the agreement of the feoffee, is a diſſeiſin, And the Caſe is the ſtronger becauſe he took upon him 
as the owner of the land to make a leaſe. | | | 
Secondly, It was agreed, that when he maketh a leaſe for years by deed indented, he haththereby dif- 
enſed with the Condition during the term, {o that during the term he cannot for any cauſe take advans 
Condition. _, 
7 oof When the feoffor diſſciſeth the tcoffee upon condition, and during the diſſeiſin the feoffee 
acknowledgeth a Statute or Recogniſance, the ſame is no diſability to him, os any cauſe for the feoffor 
to reenter; for the feoffee having but a right, the poſſeſſion in the hands of the diſſeiſor 'is not-ſubje& 
to his Statute or Recognizance, and therefore no cauſe of entry tor any diſability is given to the feoffor 
in this Caſe: But when the feotfee being in poſſeſſion taketh a wite,or granteth a Kent charge, or acknow- 
ledgeth a Statute, there the land is preſently ſubjed to the title of Dower, and charged with theRent or 
Statute : But when the feoffee is difſeiſed, and taketh a wite, or acknowledgeth a Statute, there the land 
is not tied therewith. And although it was ſtrongly objected, that it was not poſſible chat the feoffee 
could perform the Condition if he do not enter, and it he do enter the land is charged, ſo he hath diſabled 
himſelf to perform the Condition 3 yet it was reſolved, that it was not any diſability until he enter int fad, 
ſo that the poſſeſſion of the land be charged. But if the wife die, or the conuſce releaſe the Statute, then 
the feoffee may enter and perform the Condition without any diſability z then when the feoffor maketh [ 60 ] 
a feoffment over, he hath extinguiſhed theCondition, ſo that when the feoffec entreth and enfeoffeth 
Fobn the eldeſt ſon, he hath good and rightful eſtate in- the land which deſcendeth to the Defendant ; 
and ſo the Judgment given by Sir Richard Shuttleworth was affirmed. The Attorney general and Tam- 
field were of Counſel with the Plaintiff; and Herket Attorney of the-Wards and Damport with the De- 


fendant, 
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| Wiſcot's Caſe... 

T* an Ejedtione firme between Giles Plaintiff, upon a detniſe made to him by the Husbind and Wife, [ 6b } 
2 and Wiſcot Defendant, upon the general iſſue a ſpecial verdict was. found; upon which the Caſe 
was ſuch : A. tenant for life, the. remainder to B. and three other for life, the reverſion to C. and his 

heirs expeRtant, C. levieth a fine Sr conuſans de droit come ceo to' A. and B. unto-the uſe of A. for life, 
and after his death to the uſe of B. in fee, A. dicth, and afterwards B. dieth; and if the Joynture were 
ſevered*or not, fo that after the death of A. B; was Tenant in'common, was: the on. And it 

was reſdlved, that the Joynture was ſevered, and this difference taken, when the fee is limited by one 

and the fame conveyance, there the one-may have the fee ſimple, and the other an eſtate for life joyntly 

but when they are firſt Tenants for life, and afterwards one of them doth vet the fee ſimple, or the tee 
ſimple doth deſcend to one, there the Joynture is ſevered. As if a man make an eſtate to- three, and 

to the heirs of one of them, there one: of them hath fee ſimple, and yet the Joynture doth continue, for 

All is-but one entire eſtate created at the ſame time, and therefore the fee ſimple cannot drown the Joyn- 

ture which took effect with the creation of the remainder in fee ; but when there are joyntenants for life , 

and one purchaſeth the fee, or the fee deſcendeth to him, there the fee ſimple drowneth the eſtate for 

life, / for the eſtatefor life was in eſſe before, and might be drowned or ſyrrendred, and ſo cannot the p 1 
cltate for life-in the firſt Caſe. But in the ſame Caſe that is to fay,when an eſtate is made to three, and [. 61 
to the heirs of one of them, and he who hath the fee dieth, and one of the ſurvivors purchaſeth the re- 

mainder, the Joynture is ſevered, cauſa qua ſupra ; And when one Tenant forlife purchaſeth the rever- 

hon in-fee, - if the yoxotuty ſhould remain heſhould have a reverſion in fee, and an eſtate for life alſo in 

part,” which reverlion in fee he may grant over, \and his eſtate for life ſhould remain in part;which ſhould 

be abſurd and againſt reaſon 3 for in the firſt Caſe when'an eſtate is made to three; and to: the heirs of 

one, hewho hath' the fee cannot grant over his remainder and continue in himſelf an eſtate for life, as it 

holden in 12 E.4. 2. b. Butif there be tenantin tail, the remainder to his right heirs, he may grant his 
remainder over, or deviſe it,as it is hoden in 27 Afſ.60. for an eliate tail cannot drown,nor be ſurrendred 
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nor be extin& by acceſſion of a greater eſtate, Vide 42 E.3.9.b. 29 H. 8, Mortdawnceſter 59. 11 H. 4. 
55. & 31 Þ. 3. Scire facias 19. by the better opinion of all the Books, he who hath the fee dying, and 
afterwards tenant for life dying, it 15 in election of the heire to have a Mortdanceſter, (which proveth that 
his anceſtor dicd ſciſed in fee) or a Scire facias, or a Formedon in remainder at his plcaſure. It is agreed 
39H. 6 2.6. if the reverſion be granted to Tenant for life and another in tee, the reverſion is extin& 
tor a moity, for Tenant for life cannot purchaſe or $#t the reverſion or remainder of the ſame land, 
bur the citate for life ſhall be drowned, having regard unto the eftate which he hath gotten in re- 


verlion., 
Note Reader, It ſeemeth by the reſolution of this Caſe, that if Tenant for life granteth his cſtate to 


him in the reverſion and a ftranger, that the ſame isa ſurrender for one moity, for it appeareth here, 
that by getting of the reverſion, and the particular eſtate at ſeveral times, the reverſion expetant upon 
his particular eſtate for life cannot remain diſtinct in him, and grantable over, but the one ſhall drown 
the other, and benefit of ſurvivorſhip not regarded, as it appeareth in the Caſe at Bar, and ſo the doubt 
in 7 H, 6. well reſolved as Ithink. And then it was moved in Arreſt of Judgment, that the leaſe was 
made by the husband and wife generally, without alledging the ſame to be by Deed, as it ought to be, 
as appearcth Dier 1 Mar. 91. b. Vide 26 H. 8. 2.4. 15 E. 4.18.4. &21H.6,24.b. But upon a fight 
of a Judgment given Trin. 36 Eliz. in the Kings Bench, between Bateman and Allen Rot. 339. And of 
another preſident ſhewed by Maſter Brownlow chict Preignotary, between Moſeley and Guilbert, Paſch. 33 
Eliz. in the Common Pleas And of another (2. av between Digges and Withers in the Kings Bench, 
in all which precedents _ was given for the Plaintiff upon a demiſe made by the husband and 
wife, without alledging the ſame to be by deed 3 Upon the view of theprecedents Judgment was given 


in the Caſe at Bar for the Plaintiff, 


Hill. 43 Eliz. in the Kings Bench. 


Tooker's Caſe. 


IF an Aton of Treſpaſs for breaking of his Cloſe, in the Kings Bench, between William Rxd Plaintiff 
and Edward Tooker Defendant, which began Mich. 36 & 37 Eliz. Rot. 136. upon Not guilty plead- 


| ed, a ſpecial verdict was found, and upon the whole matter the Caſe was ſhortly ſuch : John Arundel 


Eſquire was ſciſed of the Barton of Sprecomb in Morthoe in the County of Devon in fee, and demiſed the 
fame to John Tooker, and to the ſaid William Rud for the term of their lives, and died 3 after whoſe death 
the reverſion deſcended to Sir » as Arundel as ſon and heir, who by deed indented granted to the faid 
Edward Tooker the reverſion of the {aid Barton for term of his life, to with grant the ſaid John Tooker 
then being joyntenant ſeiſed of the ſaid Barton. with the' ſaid Wilkane Rnd did attorn 3 And afterwards 
the ſaid Fobn Tooker by his deed ſurrendred to the ſaid Edward Tooker all his eſtate, title, and intereſt in 
the {aid Barton, and died : The ſaid Edward Tooker entred into the ſaid Barton claiming to hold in 
common with the ſaid Filiam Rxd, and if his entry were lawful or not, was the Queſtion. And the 
Point was, if by the attornment of one Tenant for life, the reverſion was veſted in Edward Tooker or 
not. . For if the attornment of one doth not veſt the reverſion in him, then the ſurrender aforefaid made 
to him was void. And after many APIS the Bar by the partics Councel, at the Bench by the 
Juſtices, Judgment was given againſt the Plaintiff. And in this Caſe two Points were reſolved by the 


Firſt, That the attornment of one Tenant for life ſhall veſt the whole reverſion in the grantee for 
divers cauſes, becauſe the eſtate of joynt leſlees is intirez for every joyntenant is ſeiſed throughout the 
whales and by conſequence the reverlion which is dependant and expeRtant upon ſuch cſiate-.is in- 
tre | "Fr q | 

Secondly, The attornment-is a lawful a& 3 3. The attornment doth not /pals any intereſt from him 
who attorneth, but only perfecerth enabs another,- See 7 H. 6, 34, 8 E. 3. 38. Fitz. Dower 
ITO. 10E, 2. Dower 139. If one joyntenant aflign Dower, the ſame is good. So Dower aligned by 
an Abatoror Difleiſor (hall not be avoided by the diſleiſce, as itis agreed 12 oF 20. for theſe are lawful 
as. ' So-it,was faid by the ſame reaſon : If a diflcifor attorn, or giveth {ciln. unto the grantee of a 
Seignioxy, it {hall bind the diflciſee, yet the grantee of the Seigniory-cannot compel the diffeiſor to attorn 
to him, or to give himdciſin, if he had not ſeilm before within time of limitation. See for that. .8 H. 6. 
17. 8 Af. 16. BE. 3.52. 41 H.4. 29. 39 H.6.2. And it was faid, that if the leflor diſſeiſe his two. 
leſſces for life, and enfroffcth another, and-one leſſee recatreth, this .a&t of the one is an /attoxnment in 
Law for both. Ergo, an-expre(s attornment of one ſhall bind both. So if one jpynteuant. give ſeifin of 
the rent to the Lord, it ſhall bind his companion; as it vaped id 39 H. 6.2, If a leaſe bemadeunto 
two, and after the xeverlion is granted to one of them, and he' accept the deed, Baldwin 28 H. 8. Dier 
12,4. holdeth that a good attomment in Law for both, which opinion was affirmed for good Law by 
Popham chict Juſtice and the whole Gourt. And in 4 E. 322. in Hollands Caſe it is faid, that the at- 
torament of one joyatenant-is: the attornment of the other. ' Littleton Ch, Attornment 129, holdeth,thab 
if there be Lord and two joyntenants. by certain ſervices, and the Seigniory is granted over,- and one 
joyntenant attorn, it is as good as if both had attorned, becauſe the Seigniory 5s. untire,, which Open, 
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of Littleton in his Book (which is the ornament of the Common Law, and the moſt perfect and ablilute 
work that was ever written in any humane Science) the Court did preter bctore the ſubtile opinions in 
39 H.6.2.& 33 E. 3. Quid juris clamat 5-But it the reverſion of two Tenants ior life, or the rent,or Scig- 
niory of two joyntenants be granted by tine,there in a @wid juris clamat, Quem reddium redd;t,or Per qiee 
ſervitia againſt ſuch joyntcnants, the one ſhall not be futtered to attrorn without his companion for two 


cauſes : 
- 1. Becauſethe Plaintiff ought to have attornment in the ſame manner as he hath demanded it, as it 


is holden in 9 H. 6. 21. . 

2, Ifone attorn only he may prejudice his companion 3 as if he will not claim to be unpuniſhed for 
waſt, or a condition to have fee, or future term, &c. for upon general attornment in a Court of Re- 
cord, the leſſee ſhall loſe all advantages which are not claimed of Record 3 for the Queltion is denianded 
of him, Quid juris clamat £ and thercfore he (hall not have more then he claimeth of Record , and for 
this cauſe one joyntcnant ſhall not be ſuffered to attorn of record tor the n aniteſt prejudice which might 
grow to his companion if it ſhould be the attornment of both. But in the Cafe of a grant by deed, 
no ſuch prejudice can happen, and therefore the attornment of the one ſhall bind the other, becauſe it 
cannot prejudice his companion. So, and for the ſame cauſe, if one joyntenant attorn in pais to the 
conuſec where the grant is by tine, it ſhall bind both. And in proof that the reverlion in the Caſe at 
Bar was intire, to follow the reaſon of Littleton it was ſaid, If husband and wite be joyntcnants for 
lite, and the lefſor granteth che reverſion of the land which the husband holdeth for lite, the grant is 
void, as it is agreed in 13 E. 3. Grants 63. The ſame Law asit was agreed by Popham chief Jultice, and 
the whole Court of two joyntenants leſſees. See 32 E, 3. Quid juris clamat 5. So it a man hold three 
acres by 12 d. and the Lord granteth the ſervices of the third acre, the grant is void, as it is agreed in 
27 E. 3.79. and 7 E. 4.25. - 

Secondly, It was reſolved by the whole Court, that if the Tenant having perfe& notice of the grant 
(as he by Law ought to have, as it was agreed in Vivians Caſe 13 Eliz. Dier 302.) there, if the Tenant 
give his aſſent, or attorn for any part, the ſame is good for all, tor in as much as an attornment is but 
an aſſent to perfe& the grant of another, he who attorneth cannot apportion, divide, or alter the grant, 
| but the attornment ought to be according to the grant, and therctore if he attorn in part, it ſhall not be 
taken void, but ſhall be taken fſtrongelt againſt him, and ſhall be jn Law an attornment for the whole, 
and therewith agreeth I ittleton Attorn. 127. And therefore it a reverſion or Seigniory begranted to two, 
and the Tenant attorneth to one of them, it is good to both againſt the opinion of Huſſey and Danzers 1x 
H.7.12.S0 ifthe reverſion of 3 acres be granted,and theleſſee attorneth for one of them, it is good tor all,24.1 8E, 
3 Var.63.and22E.3.18.Soit a reverſion be granted forgo years and the leſſee attorneth for part of the years, 
it is good for all. So if it be granted for lite, with divers remainders over, if the leſſee attorn to the 
grantee for life only, it ſhall cnure to all in the remainder. But if a revertion be -granted for life, the 
remainder in fee by deed, and the grantee for life dieth, the attornment to him in the remainderis void, 
for it is not according to the grant : Otherwiſe if the grant be by fine, for there by the tine the eſtate 
was velted in them, and the attornment was only to make privity 3 but if the reverſion be granted to 
two, and one dieth, there the attornment to the ſurvivor is good. $0 if a reverlion be granted to F.S. 
and 7a.G. and afterwards they entermarry, and thg Tenant attorneth, now they ſhall not have moieties 
according to the purport of the grant, but the ſame is by the a&t of the grantees themſelves. And if the 


leflee attorn upon condition ſubſequent, the condition is void 3 for if the reverſion be once ſettled it can- | 


not be deveſted by any condition annexed to attornment, becauſe that the grantee is not in but by the 
ntor 3 but if one attorn upon condition precedent, there is no attornment till the condition be per- 
ormed. But in all the Caſes aforeſaid, ifthe Tenant hathnotice that the Seigniory was granted but to 
one, or that the reverſion was granted but. of an acre, or that the reverſion was granted for fewer years, 
or that the reverſion was granted for life only with no remainder over, there general attornment with- 
out true notice of the grant is void, for the uſual pleading (the ſure Oracle of Law) is, to which grant 
he attorneth, and therefore if he have no notice of the grant, or if he hath not true notice of the grant 
which is all one, his aſſent which he giveth to it, which in truth was but part of of the grant, the Law 
(which abhorreth falfity) ſhall not conlirue the-dame to be attornment to the true grant. 

And Popham chiet Juſtice ſaid, that every a& done by one joyntenant in benetit of him and his com- 
panton 1s'good, as payment of rent, &c. to the Lord by one, doth diſcharge the other : But one joyn- 
tenant cannot prejudice his companion as to any matter of inheritance or frechold, -but as to the profits 
of the frechold the one may prejudice the other, for there is a privity and truſt between joyntenants 3 and 
therefore if one taketh all the profits of the land, or the whole rent, &c. the other hath noremedy, for it 
was his folly to joyn himſelf in eſtate with ſuch a perſon as would break the truſt, And he faid, it two 
Joynt Lords and Tenant be by Knights ſervice, and the Tenant dieth his heir within age, now the Lords 

ave eleQion to ſeiſe the Ward, or to diſtrain for the ſervices, and ſo wave the Wardlhip, as It is 
agreed in 1 E, 3, But he aid, that if one Lord ſciſeth the Ward, and the other Lord diftraincth for the 
Services, he who firſt ſciſed, or diſtrained, ſhall bind the other. Alſo in perſonal Actions, one joynte- 
nant may releaſe all, but if the perſonalty be mixt with the realty it is otherwiſe, As in Athſe by two, 
the releaſe of all Actions perſonal by one is no bar againſt the other 3 for although the Alſiſe is an Action 
mixt in the realty, and perſonalty, yet omne majus trabit ad ſe minus.as it is adjudged in 30 H. 6. Bar 49. 
So in a Writ of right of Ward for.the body brought by two, the releaſe of the one ſhall not prejudice 
the other, but ſhall give his companion the whole Ward as it is holden in 45 E. 3..10, & 30 H. 6, 
Bar 59, But in an Action of Walt brought by two, the releaſe of one ſhall bar the other as it. is hol- 
denin 9 H. 5. 15. per Curiam. tor in Walt the perſonalty is the principal. But note Reader, if in a 
Nd juris clamat, the Defendant as to parcel be ready to attorn, and as to the relidue claimeth fee, 
there he {hall bz admitted to attorn for parcel, becaule he thall never attora for the relidue 3 tor if it = 
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found with the Plaintiff, he ſhall enter for the forteiture, and it it be found with the Dcetendant, he 
ſhall never attorn, but when to parcel he is ready to attorn, and as to the relidue pleadeth ſuch a plea, 
that if it be found againſt him he attorn, there the attorriment ſhall not be takn by parcels, 11 / l. 6. 
47. 11 R, 2. Attornment 9. 22 E., 3.18. And it is true, that to every attornmcnt true notice of the 
grant is requiſite, but it is to know, that there is notice in fait, and a notice in Law. For in fomc 
Caſes the Law ſhall imply notice without any expreſs notice given by any perſon as in the Caſe of 
Littleton, Attornment 130. If he in the reverſion ouſteth his lcfſee for lite, and maketh a feottment 
in fee, and the leflee recntreth, it is a good attornment, and yet perhaps he had not notice nei- 
ther of the' feoff ment, nor of the cltate given by the feoffment. And Littleton giveth two rcaſons 


thereof. 
1. Becauſe that the Iefſec by the Law ſhall not be miſconuſant (Note the Law implieth notice) of 


feoffments which arc made of and upon the land, 

2. By his entry, hc cauſed the reverſion to be to him to whom the feoffment was made, who was 
ſciſed in demeſn, and had not any reverſion betore. And with Littleton agreeth the whole Court in 
9 H. 6.16. And that the agreement of the leffce there pleaded upon his reentry was not material, for 
without it the Juſtices were agreed, that the reverſion and the rent were mn the feoffee, and 18 E. 3. 


 Feoffments & PFaits 62, acc. by Wilby and all the reſt, And although that prima facie in 2 H. 5. 4. the 


Court ſeemed that it was not an attornment 3. yet after in 5 H. 5. 12. it is adjudged,that the reentry is a 
good attornment, and that the Action of Waſt brought by the:feoffee was maintenable, 46 E, 3. 32. b, 
& 34 H. 6.6. b. acc. And there it is faid, that if the leſſee tor life recovereth, in Ailiſe againit bo fe- 
offee, that the ſame ſhall not be faid attornment. And if the Tenant hath notice of the grant by a firan- 
ger, he may attormn, and aſſent to the grant in the abſence of the grantee, And Popham. chict Jultice 
faid, that it hath been ſo adjudged againſt the opinion in 28 H. 8. Br. Attornment 40. 

And note Reader a difference between an attornment which is an agreement, tor that may be done in 
the abſence of the grantee, but- in Caſe of a diſagreement it __ to be done to the party himſelf, as 
it appzareth in Wheelers Caſe, 14 H. 8.23. And the reaſonand cauſe of the difference is, becauſe that 
in caſe of diſagreement, the party might perſwade and move the other by reaſon, by cntreaty, or other 
means to give his conſent, or good will; and therefore the Law requireth that the diſagreement be made 
to the party for the prejudice, which otherwiſe might happen to him 3 but in the caſe of conſent 
(and namely in. caſe of attornment, which-is to ſettle and perfect the eſtate of the grantee, and 
ſo for his benefit) there the ſame being done in his abſence, is as well as if ic were made in his 


preſence. 


Hill. 34 Eliz. in the (ommon Pleas. 
The Lord Grommets Caſe. 


N an Affiſe brought by Edward Lord Cromwel againſt-Edipard Androwes of Grays Inn Eſquire, and 
others, of lands and tenements in Alaxtor in the County of Leicefter, upon 2! tort nul diſſeiſu plead- 

ed, the recognitors of the Aſfiſe gave a ſpecial verdi& tothis effect : John Blunt Eſquire ſeiſed of the 
Mannor of Alaxton in the County of Leiceſter whereof the lands and tenements put in view are patcel, 
to which Mannor the Advowſon of the Church of Alaxton was appendant by deed indented 10 Apritis 
1 & 2 Phil. & Mar. between him and Anthony Androwes ( father of the ſaid Edward) did grant.bargain, 


and (Ell the Gid Mannor with the appurtenances, by the name of the Mannor of Alaxton, and of the 
Advowſon of Alaxton appendant to the ſaid Mannor to Anthony Androwes, To have and'to hold to him' 
and his heirs, to the uſe of him and his heirs in the ſame mariner and form as in the ſaid Indenture is 
mentioned. And Blunt by the ſaid Indenture covenanted, that the Mannor was of the value of 42-1. 
per ann, and that he was thereof owner of an cltate of inheritance, and that it ſhall be diſcharged of in- 
cutnbrances, except Leaſes, upon which the ancient rent was reſerved. And further, Blant covenanted 
that he would permit William Rud and Richard Elſon to recover by common recovery the ſaid Mannor | 
with the appurtenances againſt him, which recovery ſhall be to the uſes and intents following, ſcil. To 
the uſe of Anthony Androwes and his heirs, rendring for the ſaid Mannor with the appurtenances 42 1, 
þer ann, to have and receive to Blunt and his heirs at two Feaſts, &c. according to the covenants in the 
Indenture, and 101. Nomine o_ and diſtreſs for both. And further it was covenanted and agreed by 
the ſame Indenture between the ſaid parties, and each covenanteth aad granteth with other in manner 
and form following, that is to ſay, as well for the aſſurance of the ſaid Mannor with. the appurtenances 
unto Anthony Androwes and his heirs, as of the ſaid rent to Blnt and his heirs : Blunt before Eaſter then 
next following ſhould levy a fine of the faid Mannor with the appurtenances to Anthony Androwes and his 
Heirs, and that by the ſame fine Anthiny Androwes ſhould rent a rent of 42 1. in fee; payable at two feaſts 
with nomine p#ne and diſtreſs. Provided always that the ſaid Anthony Androwes (hall dy his deed ſufficient 
in the Law give the Advowſon and Parſonage of the taid Church to the ſaid John Blznt during his life, 
and if it happen not void in his life, then one turn to his Executors. And further it was covenanted and 
agreed by the ſame Jndenture, between the ſaid parties, and the ſaid Anthony Androwes doth covenant 


with the faid Blant, to give unto Blunt 840 1. for the faid Rent and Patronage, to be paid within a = 
| £ after- 
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after notice that he will ſell it the notice to be within 7 years after the faid fale, And further it was co- 
venantcd, granted, and agreed, between the partics by the tame Indenture, That all manner of cltates, 
afſuranccs, and convecyances after to be made and conveyed of the ſaid Mannor and other the premiſes, 
ſhall be to the uſes and intents compriſed in that Indenture, and to no other uſe or intent 3 and that is the 
order and courſe and the cc of all the covenants and clauſcs of the ſaid Indenture. 

And afterward Ter. Paſch. ncxt tollowing, a Recovery was had by Rd and Elſon againlt Blznt of the 
aid Mannor with thc appurtcnances according to the faid Indenture. By force of which Anthony An- 
drowes was ſeciſcd of the (aid Mannor with the appurtenances (prowt lex poſtilat ) And atterwards Ofah. 
Mich. 2 & 3 Phil. & Mar. Blunt and Androwes levied a tine to Richard Perkjns and his heirs of the ſaid 
Manor with the appurtenances, and he granted and rendred a rent of 42 1. per ann. out of the (aid 
Mannor to Blunt in tail, with the remainder tothe Lord Moumtjoy in fee with clauſe of diſtreſs and nomine 
pene, to be paid as the firſt rent was limited to be paid, and granted and rendred the Mannor with the 
appurtenances to Anthony Androxes in tee, and proclamations were made according to the Statute, And 
further it was found by the Recognitors of the Afliſe, that this tine was not levied for a new ſum of 
money, or upon any new conſideration, but was levied to the uſes in the Indenture mentioned. ' Anthony 
Androwes in his life doth not grant the Advowſon according to the Indenture 3 and afterwards Anthony 
Androwes died, and after his death, in the life of Blznt the Church became void 3 Edward Androwes fon 
and hcir of Anthony Audrowes centred into the Mannor 3 Blunt doth not requeſt Anthony Androwes in* his 
life to grant to him the ſaid Advowſon according to the faid Proviſo, Blznt entred into the Mannor for 
the condition broken, And 6 December.16 Eliz, in conſideration of 848 1, by deed indented and enrol- 
led in the Common Pleas, granted, ws aps and fold the ſaid Mannor with the Advowſon to Henry 
Lord Cromwell in fee, by force whereof he entred, upon whom the ſaid Edward Androwes centred ; and 
afterwards Honry Lord Cromwel died, and the ſaid Edward Lord Cromwell his ſon and heir entred upon 
the ſaid Edward Androwes, who with the other Defendants entred upon him and put him ont of poſlefſi- 
on > And if this entry were adifſeifin to the Plaintiffor not was the Queſtion. 

And-this Caſe was oftentimes argued in the Common Pleas by Telverton, Glanvill, and Williams Ser- 
jeants on the Plaintiffs part, and by Drew the Queens Serjeant and others on the Defendants part. And 
afterwards it was argued Mich. 39 & 40. Bliz. by the Lord Anderſon, Walmſley, Beamond, and Owen 
Juſtices at two ſeveral days in the Common Pleas, and the Court was divided in opinion. And there- 
upon the Caſe was argued before all the Judges of England in the Exchequer Chamber by Serjeant Wil- 
liams, and Coke Attorney General for the Plaintiff, and by Fleming Sollicitor General, and Francis Bacon 
for the Defendant. And afterwards the Caſe was openly argued in the Exchequer Chamber by all the 
Juſtices of the one Bench and of the other, and by the Barons of the Exchequer. And it wasthere ad- 
judged, that Judgment ſhould be given for the Plaintiff, And Mich. 42 & 43 Eliz. Judgement was 

iven by the Juſtices of the Common Pleas according to the ſaid Reſolution, And for avoiding pro- 
lixity I will omit all the Arguments at the Bar, and Report only thoſe matters in Law that were reſol- 
ved by the Juſtices in this Caſe, and the reaſons and cauſes of their Judgment: Four matters were re- 
{olved in this Caſe, | 

Firſt, That the ſaid Proviſo maketh a Condition 3 for the Law hath not appointed any place in a deed 
proper or peculiar to a Condition, but his place is where it pleaſeth the parties. And it appeareth by 
Littleton, that Proviſo is as apt a word to make a Condition, 4s ſub Comditione, or any other word of 
Condition 3 But notwithſtanding that, when this word (Proviſo.) ſhall make'an eſtate or intereſt con- 
ditional, three things are to be obſerved. 1, That the Proviſo do not depend upon another ſentence, 
nor pvp thereof, but ſtand originally of it ſelf, 2. Thatthe Proviſo be the word of the bargainor, 
feoffor, donor, &c. 3. That it be Compulſory to enforce the bargainee, feoffee, donee, 8c. to do an 
act 3 and becauſe that they all concur in'this Caſe, it was reſolved chat it was a Condition in what place 
ſoever it-be placed : But that this Proviſo ſhall not make a Condition in the Caſe at Bar divers ObjeQti- 
ons were made, | | 
7. That che Indenture in which the Condition is contained was not enrolled, fo that no efiate paſſeth 
it, and then (as it was objected) the Condition cannot be annexed to an eſtate which after was. con- 
veyed by the Recovery, for the Indenture was: ſealed - and delivered in February, and the Recovery 
paſſed in Eafter Term, and the Condition could not precede the eſtate, but a Coudition ought to be in 
the ſame conveyance, or compriſed in another delivered at the ſame time, as the Books are agreed in 
17 Af. 2. and 43 40 for xx incontinenti finnt, ineſſe videntnr. 2. It was objeQed, that, Androwes 
had nothing but Covenants of Blants part, and therefore it ſhall be equal that Blznt have like remedy,/el. 
Covenants on Androwes patt. 3. It was objedted, that the precedent ſentence as it appeareth before is 
to this effect. And further it is covenanted and agreed between the ſaid parties, and each of them co- 
venantcth with the other in manner and form following. And then the fine upon grant and render is ap- 
pointed, and immediately after that the Proviſo is added, and next after the Proviſo this clauſe follow- 
eth. And further it is covenanted and agreed between the faid parties, containmg covenant for pur- 
chaſe of rent. And it was ſaid, that ex anteredentibus & conſeqnentibus fit optima interpretatto 5 but it ap- 
peareth by the precedent clauſe that all which followeth after that ſhall be but Covenants 3 but the Pro- 
viſo followeth, and therefore ſhall be but a covenant. Then the ſubſequent ſentence explaineth it alſo, 
for there it is ſaid, And further it is covenanted and granted between the ſaid parties, &c. Ergo, the 
next clauſe before was but a Covenant, for ſo much this word (further ) implieth. 4. It was objected, 
that if the Provito ſhall be a Condition it ſhall refer to the clauſe next precedent, ſcil. to the fine to be 
levicd according to the-purport of the Covenant next before, and not to the recovery which is more re- 
mote and diſtant from it by the mterpoſition of the ſaid Covenant concerning the fine, Er ad proximun 
autecedens fiat relatio nift impediatnr ſentent1a, - | 
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As to the firſt Objection it was anſwered and reſolved, That the intcnt of the partics was not, that 
that the eſtate ſhould paſs by the bargain and ale, but that the eſtate ſhould bc conveyed by the recovery 
and that the Indentures ſhould direct the ufcs and intents as well of the recovery, as ofall other convey- 
anccs aftcr to be made : Then it is apt and natural that the Indentures which dircct the uſes which can- 
not be raiſcd till the recovery be had and executed ſhould comprehend the Conditions and Limitations 
anncxcd tothe uſes 3 and as well as the Indentures may direct the uſes of the recovery ſiibſequent, fo 
may they declare the Conditions and Limitations alſo to the ſame uſes : And the Statute of 27 H. 8. doth 
exccute the cltate.according to the manner, condition, and quality of the uſe, ſo that by force of the ſaid 
AG theeſtate it (elf is conditional, and that is approved by the general allowance and experience: in all 
the conveyances of the whole Realm. 

To the ſecond Objection it was anſwered and reſolved. That it was not unjuſt or unequal that the 
bargainor ſhould annex ſuch condition as pleaſed him to the eſtate of the land, for the land moveth from 
him, Et cujus eft dave, ejus eft diſponerg, and the bargainee hath accepted it. 

To the third Objeftion it was anſwered and reſolved, that neither the precedent, nor the ſubſequent 
covenant do take away the force of the Proviſo 3 for although that words of covenant have becn con- 


. tained in the ſame clauſe of the Provilo it felt, yet Proviſo being in judgment of Lawa conditional word, 


ſhall not loſe his force. And therctoreit hath ben adjudged between Simpſon and Titterel in the Com- 
mon Pleas, where the Caſe was, That Serjeant Bendloes 13 Nor. 26 Eltz. deviſed unto Titterel certain 
lands in Eſſex for 40 years, Provided always and it is covenanted and agreed between the ſaid partics, 
that the leſſee, 6c. ſhould not alien, and it was adjudged, that it was a condition by force of the Proviſo 
and a covenantalſo by force of the other words. Alfo it was adjudged in the Kings Bench Paſch. 36 
Eliz, Rot. 351. between Henry Earl of Pembroke Plaintiff, and Sir Henry Barkley Knight, and Symons 
Defendants 3 And the Caſe was, that the Earl of Pembroke granted the Office of Lieutenantſhip of the 
welt part of the Forelt of Fronſelwood in the County of Somerſet to Sir Morice Barkley (father of the ſaid 
Sir Henry) in tail, Provided always, and the faid Sir orice Barkſey for him, 8c. doth covenant and 
grant to and with the ſaid Earl, that neither. he the ſaid Sir Morice, nor any of the hcirs males of his body 
thall cut down any wood growing upon any part of the premiſes; Andit was reſolved by all the Judges 
of England.upon argument before them at Serjeants Inn, that although the Proviſo were coupled with 
the expreſs covenant of the grantee, and every condition ought to be created by the words of the grantor, 
donor, feoffor, &c. yet in the Judgment of Law this word (Proviſo) was a condition created by the 
grantor, although that all. the reſt of the ſentence was the words of the grantee, for Proviſo being an apt 
word of condition, the ſame ſentence doth contain the words of the grantor purporting 'a condition, 
and the words of the grantee comprehending a covenant, which Judgment was afterwards reverſed in 
the Exchequer Chamber for defe&t in the declaration, and not for the matter in Law, for that. was re- 
ſolved by all the Juſtices. And in this Caſe at Bar the ſpecial Habendum was obſerved, ſejl. To have 
and to hold to Androwes and his heirs in the ſame manner and form as afterwards in the faid Indenture 
is mentioned 3 by which it appearcth, that the intent of the parties was that the cftate of Androwes ſhall 
beſub modo, which ſhall not be, if the ſaid Proviſo make. not a condition, or conditional limitation, as 
Popham chief Juſtice called it. Note in this Caſe 27 H.8. 18. a. Dockwrays Caſe, Littleton Chap. Conditi- 
ons, 14 Eliz. Dier 311. 4 & 5 Phil. & Mar, . Dier 152. that this word (Proviſo_) maketh a Condition, 
but when Proviſo dependeth upon another ſentence, or hath reference to another part of the deed, yet 
it maketh not a condition but a qualification or limitation of the ſentence or part of the deed to which it 


is referred, As in.5 Eliz. Dier 122. between Eyre and Orme, a notable Caſe. 17 H.g. a leaſe without 


impeachment of Waſt, Proviſo that he ſhall not do voluntary Waſt, Litt. Chap. Rents. Grant of a rent, 
Proviſo that the granteeſhall not charge his perſon. . Tramingtons Caſe in the Kings Bench Paſch. 16 Eliz, 
Ret. 273. there a Proviſo tending to qualitic and explain a ſentence precedent maketh not a-condition 
2 &. 3 Phil. & Mar. Dier 150. Parkers Caſe, Proviſo amounteth. to a Covenant;'28 H.'$? 
Dier 13, b. : / : g 
Now Reader, the Caſe in35 H. 8, Br. Condit. 159. 'commonly cited to prove that a Proviſo makes 
not a condition when it cometh znter alias conventiones, doth not warrant it, but if it be well obſerved, the 
opinion there is good Law, and ftandeth well with the Judgment. For there it is ſaid, Nota pro lege, that 
Proviſo put (this is to be performed or not done ) upon the' part of the leflce upon the words of the Ha- 


bendum was a condition, yet contrary of a Proviſo (to be performed or not done) on 'the part of the 


leflor : As if it be covenanted in the Indenture, that the leflee (hall make the reparations, Proviſo ſemper 
that the leſſor ſhall find great Timber, it is not a-Condition. Nor by ſome is it a Condition when it com- 
cth enter. alias conventiones, upon the part of the leſſee, although it is covenanted after the Habendnm, and 
after the Reddendam,that the leſſee ſhall ſcour the ditches,or. the like,Proviſo ſemper that the lefleeſhall carry 
the dung to ſuch a field, it. is not a condition to forfeit the Leaſe, (and it is true, for that depends upon 
a precedent Covenant, and without the precedent Covenant could not ſtand.) Contrary it ſuch Proviſo be 
immediately after the Habendum which maketh the eſtate, and after the Reddendum (and true it is allo, 
for then as much as it ſtandeth upon it ſelf and doth not depend upon a precedent clauſe it maketh a 
Condition.) and all this is  good' Law, and fiandeth well with the reſolution of the ſaid Juſtices, 
and ſo the quere which Brook, made there is now reſolved, and- made without Queſtion. 

To the fourth ObjeRtion it was anſwered and reſolved, That the Proviſo being a Condition ought to. 
do the proper office of a condition, and that is tomake the eſtate conditional ,;and therefore in what 
place ſocvcr it be put, it having the force of a Condition ſhall have reference; to. the eſtate,. and {hall |be 
annexcd to itz And it was ſaid, Bod Proviſo eft providere preſentia & futura, &-non preterita. - The c- 
cond Point which was reſolved by the Juſtices was, that after the recovery ſuffered, the Statute. of 27 H.: 
8. did execute the cſtate of the ſaid Mannor to Androwes accordingrto the limitation of the uſe dire&ed 


by the ſaid Indentures ſubje& to the ſaid Condition or Proviſo:; And alſo by force. of another clauſe > 
t 


| 


_ 


Part. I 1. The Lord (romwel $ Cale. 


the ſaid A& created a rent of 42 1. per ann. in Blznt and his heirs, for it is provided by a ſpecial branch 

of the ſaid Act of 27 H, 8. as followeth, That where divers perſons ſtand and be ſeiſed of and in lands, 

&c, in fee ſimple, or otherwiſe, to the uſe and intent that ſome other perſon and perſons ſhall have and 

perceive yearly to his or their heirs one annual rent out of the ſame lands, &c. in every ſuch caſe ſuch 

perſon, &c. be adjudged and in poſſcifion and ſcilin of the ſame rent, &c. as it a ſufficient grant, &c. 

had been made, &c. by ſuch as were or ſhall be ſeiſed to ſuch uſe or intent, &c. 20 Eliz. Dier 362.acc. 

And although in the Caſe at Bar the uſc of the recovery was firſt limited to Androwes and his heirs by 

the Indenturcs, and then came the clauſe, Yeelding for the ſaid Mannor 42 1. per ann. to Blunt and his 

heirs 3 and although that it was objected, that the rent ought to be limited out of the eſtate of the reco- 

verors, and not out of the polſeſſion which Androwes had executed to him by the Statute according to 

the uſe limited to him by the Indenture, yet it was agreed that Blznt ſhould have the faid rent by: force 

of the faid clauſe of the Act of 17 H. 8. for the intent of the parties appeareth, that Blxnt ſhould have 

the rent, and then the Law ſhall make ſuch conſtruction notwithſtanding the Reddendum cometh after 

the limitation of the uſe that he ſhall pay the fame who ought to pay it, ut res mags. valeat quam 
at. 

Thirdly, It was reſolved, that the fine levied to Perkins by Blunt and Androwes hath not extin& the 
Condition, and that was the great Qufſtion and doubt of the Caſe; and although it is true. which the 
Philoſopher ſaith, Qzod fucatus error nuda veritate in multis eſt probabilior, & ſepenumero vationibus vincit 
veritatem error, and although as much was objected againſt the Condition as the art arfd wit of any mari 
could invent or imagine, yet it was reſolved that the Condition remained for many notable reaſons ; 
and all the ObjeQtions were well and fully anfwered and fatisfied. Firſt, becauſe that by: the general 

* Covenant it is declared, that all manner of eftates, aſſurances, and conveyances after to be made of thic 
ſaid Mannor ſhall be tothe uſes and intents compriſed in the Indenture, and to no uſe, or intent, within 
which Covenant the fine levied to Perkjns is included, for that is one manner of eſtate of conveyance and 
afſurance, and therefore ought to be the uſe and intent of the Indenture, and the uſe and intent of the 


Indenture was thatgthe Condition ſhould remain,and that the eſtate of Anthony Androwes ſhould be ſubject | 


to the ſame Proviſo and therefore the firſt general reaſon of their reſolution was, that by the Common 
Law the fine was ſo directed by the general Covenant to have ſuch ſpecial operation according to the 
intent of the partiesin this Caſe of a common affurance that the:Condition (hall not be touched thereby, 
but that the fine ſhall extinct all other rights and titles to the Mannor ſaving the faid Condition only, 
which ſhall not be extinguiſhed thereby, and that is proved by the like Caſes at 'the Common Law. 
And therefore in9 E. 3. 1. b. & 12 E. 4. 3. the Lord by deed may releaſe all his-right in- the land, G@« 
ving to him his rent. So'2 E. 2. Voucher 108, one may enter into the warranty ſaving to him his rent ; 
And 50 E. 3. 12. a'man may enter into waxzanty _—_— him his Condition. * And Putnems Cale 
4 & 5 Phil. 8& Mar. Dier 157. was cited 3 where Putnam | 

heirs of the Mannor of Duncombe, rendring to Putnamand his heirs a rent with a clauſe of diſtreſs, and 
for not payment a reentry, &. And by another Indenture of the ſame date, Patnane covenanted with 
Duncombe to levy a fine of the ſaid Mannor before ſuch a feaſt, &c. which fine .ſhould be to the uſes, 
intents, and purpoſes and conditions expreſſed in the former Indenture, and to no other; And after 
the fine was levied accordingly by Putham to Duncombe come ceo, 8c. with uſual words of releaſe of all 
his right. And it was reſolved, that neither the condition nor the rent were touched by the fine levied 
of the land by reaſon of the former Indenture which ruled the fine: And there it is faid, that it is hke a 
releaſe made by the Lord to the Tenant of the land Salvo fibi deminio 3/ and all this app inthe Re« 
ports of the Lord Dijer: The like judgment was given Trinit.23 Eliz. as the Lord Dier- there reporteth 
per opinionem omnium Juſticiar* de baneo, upon an evidence to a Jury in Eſlex, between Twſſer Plaintiff, 
and others Defendants, notwithſtand a general entry into the warranty by Bradborne and his: life ypon a 


\ 


voucher in a Writ of Entry in the Poſt, and the iſſue was wtrum recuperatio pred” fuit ad opus &- uſum . 


die the Recoveror tantum, &c. but ad ſum etiam that a rent reſerved by the husband and wite by fine 
before the recovery by them to Twfſer levied, ſhall be aſſured to Bradbourn and his wife in fee, and not 
to be extinguiſhed, upon which propter opinionem Curie Tuſſer was Nonſuit. $0 there it appearcth'by the 
opinion of the Court, that the aſſent and agreement of the parties did preſerve the rent notwithſtanding 
the general entry into the 'warrarity 3 and by the eſpecial agreement of the parties the recovery is: {o di- 


rc&ed that the rent is not touched by the general entry into the warranty. And it was adjudged in the 


Kings'Bench Trinit. 34 E1iz. between Clever and Childe Rot. 805. according to the reſolution in Putnams 
Caſe 3 and ſo for the ſame reaſon was it adjudged in this very Caſe now in Queſtion, Paſeh, 14 Eliz. 
Dier 3i1. in a Quare impedit for-the Advowſon of Alaxton that the Condition was not extin&t by the 


Aid tine; fo that as is commonly ſaid, Modus & conventio vincunt legem, and the Covenant and agreement . 


of the parties hath power to raiſe an'uſe, as in Bajntons Caſe Plow. Comm. 2. To declare uſes upon 2 
fine Or recovery as common experience hath allowed : 3. To preſerve rents and conditions, and to di- 
ee bard and'recoveries, &c. to enure to certain purpoſes, as in Putnams and other Caſes  betoxe- hath 
n cited. | W 
Againſt which it was obje&ted, 1. That the condition or rent cannot be ſaved by the Indenture, for 
no faving can bein a collateral'deed or record, but ought to be ſaved in the ſame deed or record, as in 
the Caſe ſet before, where the Lord releaſeth to the Tenant, it ought to be ſaved by a faving in the ſame 
deed, and not by any covenant or faving in any: collateral deed or record : And fo the Books are in 
50 E. 3.12.2. & 4 E, 2. Voucher, that a man may enter into the warranty, ſaving to him his rent or 
ation, but the'fame ought to be in the ſame record, for it cannot be ſaved in any collateral record or 
deed. And therefore it a man by deed covenanteth that he will make a feoffment , and that 
' the feoffinent ſhall be upon condition that if the feoffee do not pay a —_ ſum before ſuch 
c 


a Feaſt that he ſhall reenter , and after he maketh a feoffment without comprehending __ con- 
| ition 


y deed indented did enfeoff Dauncombe and: his 
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dition jn it, the tcottincnt ſhall be abſolute, and ſhall not be ſubject to the condition compriſed in the 
hrit deed. ; 

To that it was anſwered and reſolved, 1. That the general Covenant ſhall rule and diref&t the fine 
to have his operation to extinEt his right and title whatſoever ſaving the ſaid Condition, although that 
the ſaving be not within the ſame record, and that for divers reaſons. | 

1. The Obje&ion which hath been made might have been made againſt the Reſolution of the Juſti- 
ces in the time of Queen Mary in Putnams Caſe, and of the Court of Common Plcas in the Queens 
time in Bradburies Caſe, Clevers Caſe, and in this very Caſe ; for in all theſe Caſcs it was agreed, that 
neither the condition nor the rent were extinct or touchcd, but continued, notwithſtanding the fine 
ſur conuſans de droit come ceo, &c. and the general entry into the warranty but it appeareth alſo in our 

Books, that it is not of nccaity that the ſaving be always in the ſame record or deed, but in ſome Ca- 
ſes may be contained in another deed, although that by the Law it might have been ſaved in the ſame 
deed orrecord. As in 17 Af 2. & 43 Af: 12. if the diſſeiſce releaſe his right to the diſſciſor,the ſame 
- may be defeated by a condition contained in another deed delivered at the fame time. So the fame 
Law of ſaving. And F. N, B. 205. if a woman make a feoffment in fee by decd, rendring rent, and 
hath no other deed to {hew that the intent of the teoftment was, that the feoffee ſhould marry her, the 
fame is good, and that by reaſon of the collateral deed, and ſhe may have a Writ ,of cauſa matrimonii 
elocuti, or ſhe may enter if ſhe will, and that is in the Caſe of a particular aſſurance, but in the gene- 
ral Caſe of common aſſurances, that is to ſay, in the Caſe of a common Recovery, he who entreth into 
the warranty may fave his rent, and yet if he enter into the warranty generally it may be ſaved by cove- 
nant and agreement in an Indenture made before the recovery, as it appeareth betore in Braburies Caſe, 
and that in favour of common Recoveries which are the common aſſurances of the land, the uſual form 
of which ſhall not be altered by a.ſpecial manner of entry ſaving his rent or condition, but may be fa- 
ved by an Indenture dehors : And conveyances whichare uſed tor common aſſurarccs of land ſhall be 
expounded and conſtrued according to common allowance without looking into them with Eagles eyes. 
And therefore Paſch. 35 Eliz, in Dormers Caſe it was adjudged in the Kings Bench, that a common re- 
covery might be had of an Advowſon. So it was adjudged in the Exchequer in Sir William Pelhams 
Caſe, that if a common Recovery.be ſuffered by Tenant for life it is a forfeiture of his cltate, And the rea- 
ſon of both the ſaid Judgments was, beeauſe that a common recovery is by uſage a common conveyance 
as a fine or feoffment, 8&c. And it is faid in Plow. Comm. in Trivilians Caſe 514. that in common Re- 
coveries the common uſage and intent of the parties is to be reſpected 3 for a common -xecovery had 
againſt husband and wife ſhall bar the wife of her Dower, and yet the wife ſhall not haye. any recom- 
pence in value, and therefore in ſtridtneſs of reaſon it is hard to maintain it, but commionuſage and the 
intent of the parties niaketh it a bar. And therefore it is ,wiſcly faid of a Lawyer, Non eft. recedendum a 


' communi obſervantia, & minime mutanda ſunt que certam interpretationem habuerunt. But the:Caſe of fine 


in our Caſe is ſtronger then the Caſe of Recovery 3 for in the Caſe of a Recovery the vouchee may 
enter ſpecially faving his Aion, Rent, Condition, &c. and yet becauſe. the uſage before this time 
hath allowed it, it may be ſaved by covenant and agreement precedent, as it hath been faid 3 but in 
the Caſe of a fine, no ſaving can be contained in it, and therefore for neceſſity (and according to-com- 
mon uſage always allowed) it may be ſaved by the direction and rule. of a R piqua=n covenant and 
grapt, And therefore it is adjudged in 6 R. 2, Eftoppel 2, That if a man and his wife enfeoff two by 
deed, to have and to hold to them and their heirs, and afterwards the feoffor and his wife levy a fine 
ferr conuſans de droit to them and the heirs of one of them, that the ſame is no concluſion, but that both 
ſhall have'the fee ſimple as they had before : And there Skipmith chief Juſtice of the Common Pleas, ex. 
aſſenſu Belknap, & ſociorum ſuorum, gave four reaſons of their Judgment. 

' 1, Becauſe they had fee before by the feoffment, and therefore that the fine ſhould enure but as a_ 


- releaſe. 


2. 'The conuſans to *them and the heirs of one of them come ceo, &c. might well ſtand with 
the eſtate which they had before, for whereas the ' fine acknowledgeth. it to be the right of 
one (this is the fee of one) it is true, for the tenements were the right of the one and other, Ergo the 


right of one, | | 
. 3. We cannot take other fines, for the fee ſimple ought to be determined in one perſon certain by 
the fine. | | | | | 
4. The fine is not executory but to extin@ the right of the wife only, wherefore it is no eſtoppel. 
Note from this,that the preczdent feoffment doth rule and-dire& this ſubſequent fine ; Alfo for as muc 
as the fine by Law cannot be levied'in other form, it ſhall be-ruled and directed according to the pre- 
cedent agreement and covenants of the parties, So if two Parſons. of two ſeveral Churches by one In- 
ſtrument in writing change their Benetices, by way of exchange, and to that purpoſe rehign them into ' 
the hands of the Ordinary, and the Patrons preſent accordingly, and one of the Parſons is admitted, in- 
ſtituted, and inducted, and the other is admitted and inſtituted, and dieth before induction, although - 
the induction of the other were abſolute, yet it was direQed by the precedent agreements which was 
by way of exchange,which ought to be executed on both parts.in the life of the parties 3 and the inſti- 
ow "4 induQtion cannot be upon expreſs condition, nor in other form then was done, vide 45 E. 3+ 
oppet TO. * 
S:condly, it was anſwered, that in this Caſe, that the bargain and ſale, the recovery and the fine, 
although they be made, ſuffered, and levied at ſeveral times, yet all of them. by the mutual agreement 
of the parties make but one aſſurance of the Mannor according to the ſame original bargain and gontra®, 
ar.d therefore each of them doth tend to perfect the ſaid bargain, none of them to deltroy. any part of 
it, or to overthrow the true intent and meaning of the parties in any thing, but ſhall -be taken as one 


aſſurance made at one tirve, Asif a man make a leaſe by Indenture for lite, of lands lying in ſeveral 


Counties, 


aſſurances, for thereupon would rife infinite contentions, quarrels and Caits, w 
venient, . 1 Ft | 

The ſecond Objefion which was made againlt it was, that thisfme'was upori a'Brant and a render, 
and therefore without'writing could' not be averred to be to an uſe, for that implieth-confideratipnin 
it ſelf, and therefore by naked, averment 'by word, cannot be averred to be. to 'any other uſe or” intent 
then is compriſed in the tine it (ME; but by deed'it may' be 3 Alſo the'finding of' the Jury is' not mite- 
rial, for their finding ou ht to ſubmit to the judgement of the Law, as in Amy Townſends Cale: Ployy, 
Comm, it is agrecd. $ hioldeth F.N.B. 205. b.-If 's woman maketh a feoffment'in fee by deed rendf 
rent, ſhe cannot by word averr that it was cauſa matrimonii prelocuti, for it appeareth/by the deed'"thit 
the reſervation was the cauſe of the feoffiment, - but if 'ſhe hath a deed to ſhow that the deed was tothe 
intent that he ſhould marry her, then ſhe may well maintain a Writ caxſa matrimonii prelocuti, but 
without ſhe cannot, as it is adjudged in 8 E.2. Vouch. 78. {ce 8. Af. 34. and thereupon the Caſe of 
Wilks 1 Ma. Dier, and many other Caſes were cited tothis purpoſes but they did rely upon "the opi- 
nion of the whole Court of Common Pleas 14 El. Dier 311. in this very Caſe,/-That without writing 
a fine upon'a grant and render carmot be averred't5 be to any uſe or intent then the fine it ſelf doth im- 
port 3 And then they object in this Caſe, that for as much as the Indentures which ſhould direct this fine 
were levied by Blunt and Andrower to Perkins,who tendred a rent to Blunt, and the Mannor to Androwes, 
the ſaid Indentures cannot declare any 'uſe or intent of the land from Perkins, who is a ſtranger to the 
Indentures, and bf a fine levied to him, by which he rendreth a rent*to' one, and the land to'the 
other, as is aforeſaid, which cannot be dire&ted by any naked averment, for the 'expreſs conſideration 
and intent after in the fine, and no deed to which'Perkins was not party can dircet it, becauſe thatnow 
by the mutual agreement of Blz#nt who had the condition and the rent, and of 'Androwes who had the 
land, this fine is levied to Perkins, by which they make him- abſolute owner of the land, and that he 
thould render a rent to Blunt, and the Mannor to Androwes,'{ that now Blunt hath-the rent of the grant 
of Perkins, and Androwes hath the Mannor by the grant and render of Perkzns alſo, Ergo, the eſtate of 
Perkins cannot be ſubje& to any uſe or intent compriſed in the Indentures made before between' Blunt 
and Androwes, but ought to have a deed to which Perkins ſhall be party,and this Objection was urged by 
many reaſons. | ES | i 

1. It was ſaid, that notwithſtanding the ſaid general Covenant, if Blunt or Androwes had made a 
feoftment, or levied a fine upon any new agreement or conſideration, - although that ſuch a new agree- 
ment were but by word, that the general Covenant ſhould not rule any conveyance or affurance made 
upon new conſideration or agreement, and therefore if Blunt and Androwes had enfeoffed Perkzns, or 
levied a fine to him for any Pi, or other conſideration, this feoffment.or fine ſhall not be ruled'or di-, 
rected by the general Covenant, nor the general Covenant ſhall direc or rule any conveyante, but thoſe 
which are Po ane the firſt conſideration, and in performance of- the firſt bargain, and not for any 
new conſideration, quod fuit conceſſym 3 then a conceſſis, they object, That this tine levied imports in it 
{elf a new agreement and confideration, and that for divers canſcs. | 
\ - 7, This tinc, as it hath been faid, importeth an expreſs confideration in it ſelf, ſel. in conſideration 
of a fine levied by Blunt and Androwes to Perkins, he granteth and rendreth a .xent to Blunt, and the 
Mannor to Androwes, and no averment by word ſhall be received to ſhew. thar this tine was levied to 
other uſe or intetit then is contained in the fine, ſb that the manner of the fine importeth a new 
agreement, | 

2. This is a fine by both to a ttranger to the Indenture, whoſe eſtate cannot be ſubject to decla- 
rations and ' covenants made b2tween ' Blunt and Androw:s, and this new perſon maketh a new agree- 
, Mcne; . : 
*'3- The firſt bargain and file and original contract between the parties is altered in ſubſtance and 
effect : for by the tir(t bargain Blunt was to have a rent of 42. 1. to him and his heirs, and by this tine 
the rent is rendred by Perkins to him in tail, the remainder over to a ttranger, ſo-that this eſtate tail 
which is new, and limited in remainder to'a new perſon in fee, doth manitelt that there was a new 
agreement between the parties, then ex conſequenti the ſaid Indentures cannot rule or guide the intent or 
uſe of this tine, .the averment by word cannot be by Law, and the tinding of the Jury is not material, 
Pr here is a new agreement of record, 'and none will affirm, that there ſhall be two rents to Blwnt, 
one 1n tee, and the other in tail, for that ſhall be againtt che intent of the parties, and againſt all Law 
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To this it was anſwercd and reſolved, that it is true that a tine upon a grant and render, if not in 
ſpecial Caſcs, cannot be averred by word to be to another uſe or intent then it cxpreſſed in the hne, fe- 


offment or other conveyance: But there is difference between uſe and conhideration, for when a fine, fe- 


offment, or other conveyance importeth an expreſs conſideration, a man may averr by word another 
conſideration, which ſtands with the conſideration expreſſed 3- But yet in ſome Caſts a tine upon a 
grant and render may be ruled and directed in part to an averment by word. And thactore when the 
original bargain and contra between the partics is by Indenture or other deed, as wherc it is agreed by 
Indenture that a fine ſhall be levied of certain lands, by the name of certain number of acres to divers 
perſons, and that they (ball grant and render the land again in tce f1mple which ſhall be to certain uſes ; 
the fine is levied of the land, but ſome variance is in the number of the acres compriſed in the tine, or 
the fine is levied to one of the parties only who granteth and rendreth the land, ſo as there is variance 
betwixt the Covenant and the tine in number and perſon; and yet God defend but that this fine (hall 
be averrcd to be to the uſe of the Indenture, for the original. bargain and agreement of the parties was 
declarcd by writing, and although ſome ſmall variance be in quantity, perſon, time, or the like, betwixt 
the fine and the Indenture, yet the Law ( which in common aflurances hath great reſpect and regard 
to the intent of the parties, and to the ſubſtance. and effect of their __ bargain and agreement ) 
will ſuffer an ayerment to agree to the tine and the Indenture,notwithſtanding theſe petit circumſtances of 
number, perſon, time, and the like, when the party averreth that there was not any new conſideration, 
nor any new agreement between the parties, but that the fine was levied according to the Indenture, 
and to the uſes and intents contained therein 3 And it is agrecable to. Juſtice and Equity, and principally 
in common aſſurances of lands between party and party that ſome petit variance or circumiiance ſhall 
not overthrow all the ſubſtance and agreement of the parties in their Indentures to the diſ-enheriſon of 
one of them. And it was agreed in Taverners Caſe now of late referred to the Juſtices out of the Chan- 
cery, that if A. hath 10, acres in D. and B. hath 10. acres in the ſame Town, and A. levieth a fine to 
B.-of 20. acres, and B. granteth and rendreth 20. acres to A. in fee, yet A. ſhall not have the 10, acres of 
B. if not that there were a ſpecial agreement between them.to ſuch purpoſe, for otherwiſe the conuſee 
ſhall not be ſaid torcnder more then he received. | 

And to that which is ſaid, that Perkyns is a ſtranger to the Indenture, and that Blunt and Androwes 
cannot limit the uſe or intereſt of the land, which by the fine was abſolutely the Indenture of Perkins, 
and that Perkins only hath the power to limit the uſe and to diſpoſe of the land and no other 5 To that 
it was anſwered and reſolved, that the ſcope and purpoſe of the Indenture, and of the original agreement 
of the parties was, that Androwes ſhall have the Mannor, and Blznt a rent out of it, and for perfor- 
mance of it, it was adviſed, that both ſhould joyn in a fine to Perkins, and that he ſhould render the 
rent to Blunt, and the Mannor to Androwes, ſo that it appeareth Perkins was but an inſtrument to per- 
form the original agreement of the parties, and had not any power to limit any uſe, or to make other 
diſfolition of the land then Blunt and Androwes had direed him, for if he had not agreed to make 
the render in'the ſame fine as it was demiſed by Blunt and Androwes, they would ncver have levied the 
fine to him, ſo that he is but an inſtrument to perform the agreement of the partics, and all ſhall be ſaid 
to be done by the order and diſpoſition of Androwes and Blunt according to their original bargain and 
agreement , As in the Caſe.in 2 Eliz. Der 172. Lane held of the Mannor of Walgrave by Knights ſervice, 
whichMannor was holden over of the King in Capite,Lane levied a tine of the Tenancy to one,who granted 
and rendred it to Lane for life, the remainder to his wife for life, the remainder to the right heirs of 
the husband. And it was reſolved in the Court of Wards, that although that the wife were im- 
mecdiately in by the rendcr of the conuſce, 'yet becauſe that it appeareth that he was but an inſtru- 
ment to render the land as Lane ſhould dire& him, it was by the judgment of the Law the dif- 
poſition of the husband for the advancement of the wife. And it appearcth, that Perkins in the Caſe 
at the Barr was but an inſtrument to perform the original contra and agreement of the parties, and 
that he had not any power to overthrow the ſaid contra and agreement of the parties, which would 
be my apparent if firſt the parties of the fine, and then the ſcifin of Perkjns be examined and 
conſidered, 

As to the firſt, if any part of the fine ſhall deſtroy the Condition, it ſhall be the conuſans of the fine, 
for that is made by Blunt who hath the condition, and by Androwes who hath the Mannor 3 put caſe 
then, that Perkins had refuſed to make any render, then it ſhall be clear that this conuſans to Perkins 
might be dirc&ed by the firſt covenants in the faid Indenture, although that Perkzns were a ſtranger to 
it, and that is proved by the common aflurances. For it A. by deed indented between him and B, 
bargain and {C11 lands to B. and his heirs, and 1t is covenanted betwcen them that A. ſhall levy. a tine 
to B. and that C. who is a ſtranger ſhall recover the ſaid lands againſt B. in a common recovery, which 
recovery ſhall be to the uſe of B. and his heirs, the ſame'1s good without queſtion, for that hath been 


- agreed by them who have argued on the contrary part 3 That the ſaid Recoverors in the Caſe at Barr, 


although they were ſtrangers to the Indenture, yet their eſtate was ſubject to the uſes of the Inden- 
ture : And it is uſual if Tenant in tail with remainder will bargain and (ell the land by deed indented 
and enrolled to his friend and his heirs, who ſuffer a common recovery with double voucher in which 
the bargainor is vouched, and yet all that is to the uſe of the Tenant in tail and his heirs, and ſo is uſual 
to be averred 3 for now upon the matter the bargainee is but an inſtrument to be Tenant to the Pre- 
cipe in the recovery which ſhall be ſuffered to bar the cſtate tail and all the remainders, and the bargain 
and fale was only to this purpoſe; then if no render had been made, this conuſars might have: been ru- 
Id and direCted by the Indenture : Then it is to be conſidered what ſeilin Perkjns had, and truly he had 
not ſeitin but at one inttant, and only to this purpoſe to-make the render, for his wife ſhall not be cos 
 dowed, nor the land ſubject to his Recognifances or Statutesz and the render is to Androwes who was 


party to the Inderiture, {o as the render of Perkins cannot extin& the condition which Blunt had, 
but 
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but the conuſans of Blunt ſhall extin& it if any thing ſhall extin& it, becauſe that Blunt at the time of 
the making thereof was abſolute owner of the Mannor, and had abſolute power to declare to what uſes 
and intents the ſaid recovery and all other affurances (without new agreement as hath becn faid) ſhall 
be. Alſo although that Perkins were a liranger, yet the render was to Androwes who was 
arty. | 
: Faded it was ſaid, that in this Caſc Blunt joyned with Androwes in the fine for neccllity 3 for if he 
had not been party to the tine, the render of the rent could not be made unto him, ſo that for this {pe= 
cial purpoſe to have aſſurance of the rent by the render of the hne he joyncd with 4ndrowes, ſo that he 


5 ] 


might ſhew the whole ſpecial matter, by which it appeareth to what intent and purpoſe he joyncd in the, 


fine, And the reaſon of the Book of 6 R. 2. is to be vbſerved. For there the Jultices (to avoid an 
Ettoppel) regard the {cope and purpoſe of the parties which levied the fine 3 And although that the fine 
be of ſo high nature that it will not luffer a bare averment againlt the purport and conuſans of the fine, 
yet when thc Law requircth one of neceſſity, and for contormity to joyn with another in a fine, the Law 
will ſuffer him to ſhew the truth of the matter to avoid prejudice and concluſion : Mich. 30 & 3 1-Eliz, 
in a Writ of Error, between Worſely and his wite Plaintiff, and Charnocke Detendant for the reverſing 
of a fine levied by the husband and wife, it was adjudged, that the fine being reverſed for the nonage 
of the wife, the husband and wife ſhould have preſent reſtitution, and the conuſee ſhould not keep. the 
land during the coverture, and the reaſon and cauſe of the Judgment was, becauſe that when the hu 
band and wite joyn in a fine, yet all the eliate paſſeth from the wife, and the husband joyneth of ne- 
ceſlity and for conformity, and therefore the Law doth permit that the truth of it be ſhewed, and the 
whole cſtate ſhall be reſtored to the wife during the life of the husband, againit the opinion of Chaudiſ 
50 E, 3.6. & Hill. 33 Eliz. in the ſame Court: And for the fame reaſon between Jobn Harvey Plaintiff, 
in ans Ejectione firme againſt Rafe Thomas Defendant, torlands in St. Madryn in the County of Cornwall, it 
was adjudged, That where the husband is ſeiſcd of land in the right of the wite, and the husband n.ade 
a leaſe to the Defendant for 21 years, and afterwards he and his wife levicd a tine ſar conuſans 4: droit 
come ceo, &fc, to Thomas Saint Tawbyn and his heirs, the husband died, that the Icaſe was ended by his 
death. and the conulee ſhould avoid it, for the husband: joyned but for conformity and of necellity 3 
And there it was faid, that it was adjudged in the Common Pleas, where a recovery is had againlt, the 
husband and wife of the lands of the husband-whereof he 1s ſciſed in tail, with a voucher over, the intent 
and purpoſe of joyning of the wite might be ſhewed 3 ſcil. to bar her of her Dower, and- yet the whole 
recompence in value thall go to the iſſue in tail; and the Caſe before of 6 R. 2. ſerveth to this 


 purpole, p 


And to the Objc&ion which hath been made, that for,as much as now the rent, is xendxed in tail with 
renaindcr over, that for this cauſe the fine doth .import a new agreement of record, it was anſwered 
and reſolved, that as to the ancient rent it was extind, becauſeanother rent of another. eſtate, and in 
another manner, by the mutual agreement of the parties was granted and rendred, for two Blunt (hall 
not have; and the eſiate tail cannot be by expreſs limitation to the uſe of another, as it appeareth 24 H, 
8, Br. Feoffm. al uſes 40. 27 H. 8, 10, where it is faid, that ſo it was of late adjudged by the advice of 
all the Juſtices according to the faid Reſolution in 24 H. 8. And according to that it is adjudged in Par- 
liament, as it appeareth by the Statute of 1 R. 3. And ſo it was reſolved by the greater part of the 
Juftices in this Caſe 3 but although that the rent was altered, yet it is. no cauſe for alteration of the 
cſtate of the land, for the Jurors. have found that there was not any new conſideration or new agree- 
ment for the Jand, but that the fine was to the uſe and intent of the firſt Indentures 3, and Perkzns, - An- 
drowes, or any other hath not any prejudice by, it, for Blunt contenteth himſelf with an eſtate tail in a 
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rent which was of ſuch ſum, as he had in fee before, and therefore appointed Perkins to limit the re» 


mainder in fee over to himthat he ſhall nominate to him,but the ſame is not any cauſe to alter the quality 
and condition of the eſtate of Androwes 3 for Blunt hath not any benefit, nor Androwes any prejudice by 
the alteration of the render of the rent 3 and Androwes hath not given any conſideration to have aneſtate 
abſolute, or to extinguiſh the Condition. | 

And another reaſon to maintain the Reſolution in Putnams Caſe, Bradburies Caſe, and Clevers Caſe 
was made upon the Statute of 27 H. 8. of uſes 3 for before that Statute; if Blunt had by deed enfcoffed 
another of the Mannor to the intent that he himſelf ſhould have a rent of 42 1. to him and his heirs, and 
that the feoffee ſhould ſtand ſeiſed to the uſe of Androwes and his heirs upon certain conditions to be 
performed by Androwes ; and further it was covenanted and agreed between the ſame parties, That all 
aſſurances after to be made (hall be to the uſes and intents of the ſame Indentures, and afterwards Blunt 
had levied a fine according]y this tine ſhall not extin& the rent or the condition, for that ſhould be againſt 
the original agreement of the parties, and the fine which they intended to perfe& the former aſſurance, 
if the rent or condition ſhould be extin&, ſhould deſtroy the intent and meaning of the partiCs, and 
ſhould be _ all equity and conſcience; and therefore the rent or uſe, being but a thing of truſt and 
confidence,for which there was not any remedy in Court of Equity,ſhall not be by ſuch tne levied to for- 
mer uſes and intents extin& : Then if it ſha)l not be extin& by the Common Law, now the -Statute of 
7 _ 8, doth exccute the poſſctlion to the uſe in the ſame manner,quality,and condition as he had in 
the uſe, 

And further it was ſaid, That at the Common Law before the ſaid A, if a man had made a fcoff- 
ment by deed indented jo another rendring rent, and with condition to rcenter, and further it were co- 
venanted and agreed between the parties, that notwithſtanding any fine or other conveyances made by 
the teoffor to the feoffee, by which the Rent and Condition thould be cxtin&t, that the feoffee and his 
heirs (hall be ſeiſed to the intent that they ſhall pay the like rent, and to be (ciſcd of the land upon the 
like condition as before, in this Caſe if the teoffor had levied a tine, or relcaſed his right, or made any 
other conveyance unto the feoffee, by which the rent or condition were extin&, yet by original agrce- 
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ment of the partics, a new rent and a new condition annexed to the uſc of the land ſhould rife, and 
the feoffor ſhould have remedy in equity preſently for the rent : And when the Condition was broken, 
the uſe of the land ſhall be newly raiſed to the feoffor by the breach of the Condition, and by original 
agreement of the partics, notwithſtanding his releaſe, or other conveyance. And the fame is touched - 
and moved in Putnams Cale in part cited before z And if the ſame might have been done before the - Sta- 
tute, now the poſſeſſion is executed to the uſe by the ſaid Act in the ſame manner, quality, and condi- 
tion as he had in the uſe 3 And therefore although that a fine which enurcth by way of releaſe; or 
. which goeth by Mizrer Ie droit, or by way of extinguiſhment, cannot be (without more) to an uſe, no 
more than the ſurrehder of a particular cſtate may be, yet after ſuch releaſe which extinguiſheth the firſt 
rent or condition; ' another may be by original agreement of the parties then owners of the land, and 
who had the abſolute diſpoſition to raiſe and dire&t it as is aforeſaid. - And Pophams chief Jultice aid, 
that always the declaration of the uſe made by the'owner of the land ſhall be preferred before the decla- 
rations of all otherz and therefore if the diffeifor -and the diffeiſee levy a tine, and the diſſciſce 
timic the uſe -to 4. and the conuſee of the fine to the uſe of B. and the diſſciſor to the uſe of 
C. and 4. limit the uſe to one, the recoveror to another, and the vouchee to a third, the limitation of 
A. {hall ftand; © _ = 
Fourthly, it was reſolved that by the death of Androwes the Condition was broken, for when the 
feoffee orgrantee upon condition is to make an eſtate to the feoffor or grantor, and no time is limited, 
regularly it is true that the feoffee hath time to do it during his life, if the feoffor or grantor -d6 not 
haſten it by requeſt, and upon requelt and day or time limited when he will have it, thc tcoffee or gran- 
tee ought to make it, and if nd-requeſt be made, and the feoffec or grantee who ought to perform the 
condition dicth, the condition is broken, tor he hath not performed the condition within the time pre- 
ſcribed to him by the Law, which was during his life : But yet this general rule doth admit of di- 
vers exceptions and limitations. For in this Caſe of an- Advowſon: Androwes had not time during his 
life, although no requeſt were made; 'but upon contingent, that is to ſay, if no avoydance fell in the 


| --rnean time; for if the grantee ſhall ſtay till the avoydance fall; then” 3pſo fa&o the condition is broken, 


becauſe Blunt carmot have all the effect which by the grant he ought to have, and that is to have all: the 
preſetitations during his life, and the Advowſon is become in another-plight then it was: So if 4. en- 
feoff B, 1 Maii upon condition that he grant to-B. an annuity, or tent during his life. payable yearly at 
the feaſt of S. Michael and the Annunciation, in this Caſe the feoffee hath not time* during his life to 
Take this grant, ' but he ought to makeit before the feaſt of S. Michael, or otherwiſe he ſhall not have 
the annuity: or rent during his lite. . And that may be gathered upon the Book of 14 E. 3. Det 13. 
That in Caſe of grant of a rent he {hall not havetime during his life : And if two not married be en- 
fFeoffed upon condition to reinfeoft the donor or feoffor, and one of them dieth, yet the other may per- 
form the condition, but if he who ſ{urviveth hath a wife, the condition is broken, for if he ſhall make 
the reinfeofftnient, his wife ſhalF be endowed: * And in all the ſaid Cafes when the condition is that the 
Feoffee ſhall make'the eſtate, and the feoffee dieth, there the condition is broken, and none can perform 
it,” for the condition extendeth only to the feoffee, but if the condition be that the feoffte or his heits 
Thall make an eftate to the feoffor 4nd no-day 1s hmited, there although the feoffee dieth, the condition 
is not broken, for the feoffee only is' not bound by the: condition during his life to make the feoffinent, 
fo as by his death' the time appointed to perform the condition ſhall be paſt, but the condition doth 
extend alfo to his heirs indefinite without limitation of time , and the Condition in ſuch Caſe being 
without limitation of tine or perſon cannot be broken by not making the eſtate 3'but upon requeſt 
made by. the feoffor and his heirs, and with that agreeth the Book in 3 & 4 Phzl. &. Mar. Dier 138, 
139. the Earl of Szrries Caſe 3 for the condition there ( admitting it tobe a condition) being without 
Umnitation of perfon and time, ' was not to be performed before- requeſt : But in the Caſe at Bar,' if day 
had been limited before. which Arndrowes ſhould grant the Avon by the Proviſo, there if beforc 
the day Androwes had died the condition ſhould not be broken, for when the parties by their mutual 
agreement give a certain time, within which the condition ſhall be performed, and. within that time 
-he' who ought to perform it dieth, fo that' the' condition becometh impoſſible by the a& of God, 
there the eſtate doth remain abſolute diſcharged of the condition. See 15 H. 7. 13.33 He. 6. 26, 27. 
2 Eliz. Dier 262, and Sir Thomas Wrothes Caſe; Plow, Com. 456.. And therefore it is requiſite in 
Tach Caſcs that when a day is limited that "the condition do. extend not . only to the feoffee or 
feoffees, but to their heirs for: fear of death before the day :, but if: one intend to enfeoff ano- 
.ther. upon condition that the feoffee: before ſach Feaft, or within a year, 6c, ſhall give back the 
land to the feoffor, &c. it is requiſite that the condition :be that the feoffee or his heirs before 
ſuch feaſt, &c. give back, &c, otherwiſe it the feoffee dieth* before the Feaſt the condition is be- 
come impoſſible, and the feoffor hath not remedy by the Law to compel the heirs of the feoffee to give 
back th&land. FO gu | | | Cf BIT 
Another 'difterence was alſo agreed, when the eſtate'is to be'made by the condition to the feoffee, 
and when to a ſtranger ;' for when the eſtate is tobe made-to a ſtranger, the teoffee ought to make the 
ſame within conventent time, for he to whomthe feoffment is to be made being a ſtranger ought not-to 
make any requeſt, as the feoffor who is party ought to do. And in ſuch Caſe when a ſtranger is to;be 
Enteoffed, the feotfee ought within convenient time/to require the ſtranger to appoint a tirhe when he 
will have the feoffinent made to him, and at that time he ought to:make itz and; ſo. the feoffees ought 
to give notice to the ſtranger, and requeſt him to appoint a time as isaforeſaid. And therewith agreeth 
44 E. 3.9. 9 E.4.22. 2 E.4. 3.% 4 19 H.6. 67,73,976.And:in the 'Caſe of Littleton fol. 82, where 
a teoffinent is made npon condition that the feoffee thall enfeoff many, &c, there it doth not appear that 
thoſe who ſhould be entcoffed were fitangers, or if they were ftrangers, whether [they died loGee the 


fcotfee could enfeoff them. c b 
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Part, II. TheLord Cromwel's Cale. 
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Another difference was taken by ſome when the tcoffce dicth, and when the feoffor dicth before any 
cſtate made according to the condition, in the one Cale the condition is broken, and in the other not. 


- As if A. enfeoff B. upon condition that B. ſhall give back the land to A. and his wife, and to the heirs 


of their two bodies begotten, the remainder to C, in fce, in this Caſe if B, dieth the condition is broken, 
2s afore is faid 3  biit if A. dicth the condition 1s not broken, for the teoffee hath «time during - his life 
if he be not haſtned by rcquelt, by the tcoftor, his heirs, &c. and that appearcth by Littleton in his Chap- 
ter of Conditions, f#/. 82. for in the fame Caſe Liztleton faith, that if ſuch ftcoffee will not make. ſach 
cltate when he is xcaſonably required by them who ought to have the cltate by force of the condition, 
then rhay the feoffor of his hcirs.enter,, by which it appeareth, that as long as the teoffee liveth - the 
condition cannot be broken by the'death of the feaffor 3 For Littleton put in his Caſe that the” feoffor 
was dead. But againit that 18 Aſſs tltimo was cited z Where the Cafe was, That the Loxd Clifford held 
his Barony and thc Sheriflwick of W.jtmerland of the King by grand Scerjeanty in Capite, and the King 
gave a licence to the Lord Clifford that he might thereof enfeoft two Chaplains in fee, > that they gave 
back the fame to the ſaid Lord Clifford and the heirs males of his body the remainder over. The 
Lord Clifford according to the faid licence did cnfcott the Chaplains; -and before they had given the 
Gme back again the Lord Clifford died, his fon and heir within age, and in Ward to the King by rea» 
{on of other lands 3 and all the ſaid matter was found-by Writ of -Diem clauſit extremum, and retutned 
into the Chancery, out of which, and of the Charter of licence a Scire facias iſlged againſt the (aid 
Chaplains, if they could -fay any thing why the faid lands fo occupied by them in diſ-heriſon of the 
heirs and from taking.the Wardihip thereot trom the King, ſhould not be ſeiſed into the Kings hands; 
who appeared and pleaded the Kings licence, and the teotfment of the Lord Clifford, and fo they ' were 
the Kings Tenants by his licence.z: and as to the reinfeoftment it was -at-their will to-do it,with that that 
they were always ready.to have made the eſtate to the Lord Clifford.in his life, and that he would haveiic 


by tine, and thereupon brought a. Writ of Covenant, and died pendant the Writs: and-after his death 


they endowed the wite of the Lord Clifford, and were always ready if they had: the- Kings licence «to 
make the re-gift to the ſon aid hcir to make the cttate according, to the condition : Arid. Judgment. was 
given that the tenements ſhould be (ciſcd into the Kings hands, and that he ſhould have the profits there- 
of from the death of the. Lord Clifford. But note.Reader (as I conceive) :the-faid . Judgment doth not 
contradi& the opinion of Littleton 3. for Sadlier who pronounced the Judgment -gave- two reaſons and 
cauſes of the ſaid Judgment. | Rob BH EE CON | 
T. Becauſe that by the licence of the King which is here of Recotd, and by the office.alſo returned, it 
appcareth upon Record that the Chaplains had not other.eſtate then-apory conditioner, * 1 en gs 
2, Thatit appearcth by their plea that they had time in thelife of the; Lord *Cliffard to have-perfor- 
med the condition 3 the eftect ot the firſt reaſon is, for-asmuch as: the land was holden in 'Capire, and 
the licence was ſpecial:to enteoft the Chaplains, ſo as they gave back to-the feoffor' in! tail, &c./ if they 
had made the gift in tail to the Lord himſelf they had kd the. licence, but when the Lord! hims 
felf died, they. could not by force of the ſaid licence make the gift to his fon: Then for | as mach +(as 
it appeareth by the ſecond reaſon) that they had time m'the lite of the Lord Clifford to have performed 
it, and the not doing.of it drew a:charge.to the heir to purchace adicence, and perhaps the King would 
never give licence,. and then the efiate never C without charge, and cauſe of ſeiſure for want of licence 
ſhould be made, and all that in default of the feoffees who had time-to make it, and if they had preſer- 
ved the licence they ought to have made the regitt to the Lord himſelf 3 and therefore'it'is as much as-iF 
the feoffees had bound themſelves 'in a Statute or Recognifance,-which/after their feoffment ſhould'charge 
the land ; ſoif they without licence ſhould give it back to the heir, his lands ſhould: be ſciſed into the 
Kings hands for alienation without licence 3 for this:cauſe the entry of the heir was lawful. And note 
in the {aid Caſe, that the feoffees in their plea faid, Thar they were alway ready to have 'enfeoffed the 
heir if they had had licence ſo'to do, by which it appeareth that the ſaid licence did not warrant them to 
make the gift to the heir. | 
Alſo it is faidin the ſaid Caſe by Hampton, That if the King ſeiſe the land, it ought to be in his 
own right, and the heirs of the Lord Cl;fford diſ-inherited, for at this time | he thought as it (cemeth, 
that land holden by grand Serjeanty aliened without licence ſhould be forfeited to the King: For that 
fee the Statute de Prerogativa Regis cap. 7. de Serjeantiis alienatis. fine licentia Regis conſuevit Rex arrentare 
hujnſmodi per rationabilem extentum inde faciendum. And agreeing to thisT haveſcen a-precedent,26E.1. 
Exam* Rememorat” domine Regine in Scaccario, That land in Cheſterton in the County of Warwick, and 
zemps E, 1. of landsin Hadnet in the County off Shrewsbury were ſeifed and: granted in fee by Julti- 
ces 1n Eyre, for alienation without licence, for then Juſtices 1n Eyre might have granted fuch land in tce 
rendring rent, asa Fultice of a Foreſt (which in effect as to this purpoſe are Juſtices in Eyre) at this day, 
may of lands encloſed within a Foreft without the Kings leave. And Wilby in 14 E. 3. Pnare impedit 
54+ faith, Thatif land holden by'grand Serjanty be aliened without licence they are forteited by the 
Common Law, becauſe that ſervice of body cannot be transferred to.another. | | 
But note Reader, at this day it is without queſtion, that land holden by grand Serjanty ſhall not be 
fortcited tor alicnation without licence 3 for it ic were admitted that they were forfeited as Wilby ſaid 
at the Common Law, yet it is declared contrary, and remedied by the A of 1 E. 3. cap 12. by 
which it is provided, Whereas divers people of the Realm complain themſelves to be grieved by that 
that lands aud tenements holden of the King in chief (as all which are holden by grand Serjanty are) 
aud alicned without licence have been ſeiſed heretofore and holden as forfeit, in ſuch Caſe a reaſonable 


- ne {hall be taken. And (0 at all times after that Statute, when Jand «holden by grand Serjanty hath 
been aliened without licence, a fine hath been taken and no ſeiſure made for the forteiture 3 Et optimus 


legum interpres conſuetudo. And ſo it was holden M. 38 & 39 Eliz. by the two chief Juſtices Pop- 
ham and Anderſon, Periam chict Earon, and all the other Juſtices, And the reaſon for which 1 _— 
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the land was holden by grand Scrjanty is, firſt, beccauſe the Book faith, that he aliencd great part of his 
heritage, and the Sheriffwick of Weſftmerland which is parcel of his Barony ; and every Barony in an- 
cient time was holden by grand Serjanty. Secondly, Hampton there (cither forgetting the Statute of 
1 E, 3, or not conceiving the Gime tocxtend to grand Serjanty) ſaith, That the King fſeiſed in his own 
right, and diſ-inhcrited the heirs (ſcil, If an eſtate ſhall be made without licence) which without queſtion 
by the expreſs letter of the A&t of 1 E. 3. could not be, ifit were holden in Capite and not by grand 
Scrjanty. So it appeareth that the Book of 18 Af. is reſolved upon other reaſons, and doth not oppoſe 
the opinion of Littleton, who without queſtion had ſeen the Book. And I perceiving the Book of 2 H.4. 
5. to agree with Littleton, cauſed ſearch to be made tor the record of the Caſe: Ez inter recorda de The- 
Jaur* recept” Scatcarii ſub cuſtodia Theſaur* & Camer* remaner” inter placit* de juratis & Aſſ. de ann. 1 H, 
4+ in Com. Devon. the Record of the ſaid Caſe was found, and the Caſe was, That Robert French broughr 
an Affiſe againſt V/illiam Deanand Thomaſine his wife, and others,:of his frechold in Chudleigh, and the 
Aſſiſe was taken by default, and a ſpecial verdict found, that is to ſay, £xod quidam Thomas Glaſier fuit 
ſeiſitus de pred” tenementis cum pertinentiis in eorum viſu poſitis in dominico ſuo ut de feodo, & fic inde 
ſeiſn* exiſtens eadem tenementa cum pertinen” dedit &* conceſſit quibuſdam Jo. Prous & Rogero Cockſhead, 
habend* fibi & bheredibus ſuis, ſub conditione quod iidem Johannes & Rogerus ipſum Thomam &' pre- 
dit” Thomaſinam ' adtunc uxorem ipfius Thom* de eiſdem tenementis refeoffaret , habend' eiſdem Thome 
& Thomaſine & beredibus de corporibus ſuis exeuntibus, remanere retjis heredibus ipfins Thome } wvir- 
tate "enjues iidem Johannes & Rogerus de tali ftatu fuerunt inde ſeiſiti, & poſtea predicius Thomas objit 
fine 'herede de corpore ſuo & de corpore ipſins Thomaſine exeunt* abſque aliquo refeoffament* eiſdem Thom” 
& Thomaſ. juxta conditionem pred” fac", five per ipſum Thomam in vita ſua exad”, poſt cujus mortem 
bred Thomaſina cepit in virum pred? Will. Dean : Poſtmodumque iidem Will. Deane & . Thomaſina petie- 
runt a prefato Fohanne & Rogero feoffamentum eidem Thomaſine de pred” tenementis  juxta conditionem 
pred' fieri : 'Super quo iidem Johannes & Rogerus per quoddam ſcript' ſuum indentatum anno 14 R. 2, 
conceſſerunt &* confirmaverunt prefatis Willielmo Deane & Thomaſine pred' tenementa cum pertinemtiis 
habend* &: tenend” eiſdem wala mo' & Thomaſine, \ ad totam vitam ipſius Thomaſine, remanere inde refiis 
beredibus pred' Thom" ſecundum formam conditionis pred” © ſuper. -quo "Fohannes Ven & Mariotta wxor 
ejus, 'in jure ipfuus- Mariotte, ut ſororis '& beredis pred! Thome mend* predift” feoffamentum predic? 
Will Deane & Thomaſine de tenement” - pred” in forma pred” fattis Alle contra formam conditionis pred! in 
zenementa ilia intraverunt, & inde pred* Robertum French per cartam ſuam, &e. feoffaverunt, &c. virtute 
crjues idem- Robertus in tenementa pred* intravit, & iidem Willieluus Deane & Thomaſina ipſum inde recenter 
amoverunt , Et fi amotio illa fins adjudicari debeat necne, dicunt quod ipfi omnino ignorant, & petunt diſ- 
ertionem Fuſticiar?, &'c. And Judgment was given for the Plaintiff. 

+ Out of 'this Record I obſerve tour things; Firſt, that in the ſpecial verdiCt there is no mention made 
at'what time the feoffnent was'made upon Condition, fo that (if the-time were material) it might ap- 
pear. how long time was paſt between the feoffment upon. condition and. the death of the feofforz and 


' that anſi the Obje&tion which ſome make, That in the'ſaid Caſe of Li:tleton that thoſe to. whom 


the eftate by the condition ſhould be made, died preſently, fo that the feoffees had not convenient--time 
to make the RY to the a eb 9K if the Law ſhould be ſuch, then ol ow gs be 
material, andby-conſequence the verdi& which found no time was imperfe&, upon which-no judgment 
could be given. Butthe contrary appearcth by the ſaid Book of 2 H. 4. 5. for there: it appeareth, 'that | 
by the advice of alt the Judges J t was given for the. Plaintiff, by which it appeareth 'that the 
death: of the feoffor at what time ſoever that itbe, is no breach of the condition, if no requeſt were made 
by him, for ſo it GIS by-the aid Record. ' + Ee log wet NY 
Secondly, That the feoffees needed not make the eſtate either to the feoffor in his life, or unto any 


other after his death until requeſt made, becauſe tht the ſecond husband and his wife made a requeſt, as 


it is expreſly found-by the Afliſe, * | | 
Thirdly, That although by the Law the eſtate made to the wife for life ought to have been with- 

out impeachment of Waſi, as it appeareth by Littleton fol. $2. and. that the wife is covert, and it tren- 
cheth to her-prejudice, yet for as much as it was the folly of the wife being ſole to take ſuch a husband 
who would accept of ſuch eſtatez and alſo becauſe the eſiate for life is the ſubſtance of the eſtate which 
ſhould be made by the feoffee, and the priviledge to be without impeachment of Waſt is a thing colla- 
teral; and only for the benefit of -the husband and. wife, and the omitting of it being for the benefit of 
the heir of the feoffor, it is not any breach of the condition to give him cauſe of  reentry, for then the 
wite ſhould loſe her eſtate alſo, which ſhould not be reaſonable. | | 

. Fourthly, That although the moſt ſure way had been that the eſtate ſhould be made to the wife alone, 
yet the eſtate being made to the ſecond husband and the wife, for the life of the wife, it is. no breach of 
the condition, for none is prejudiced thereby ; And if the eſtate. had been made only' to the wife, the 
__—_—_ y_ have had as much power and benefit as he now hath, and therefore it is all one in ſub- 
{itance-an | bots | 
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Trin. 4.3 Eliz. which began Mich, 4.1 & 4.2 Eliz, Rot. 144. 


Bingham's Caſe adjudged in the Kings Bench. 


N an Ejedtione firme between George Strode Eſquire Plaintiff, upon a demiſe made by William Albert 
againlt Sir Raphe Horſey Knight, and others Defendants 3 upon the general ifſue a ſpecial verdict was 
found to this effect 3 Robert Bingham the Grandfather, Robert Bingham the Father, Richard Bingham the 
ſon within age. Robert Bingham the Grandfather held the Mannor of Binghams Melcum by Knights 
ſervice of Sir John Horſey Knight as of his Mannor of Horſeys Melcum. And annv 12 Eliz, levied a tine 
of the ſaid Mannor of Binghams Melcum unto the uſe of himſelf and Zane his wife, and of the heirs. of 
the faid Robert the Grandtather : 20 Eliz. the ſaid Robert the Grandfather leyied ahother fine of the 
Gid Mannor of Binghams Melcum unto the uſe of himſelf for lite, and after to the uſe of 
Robert the Father (bcing his ſon and heir apparent) in tail, and for default of ſuch iſſue to the uſe of the 
right heirs of the Grandfather : Robert the Father 30 El:z.. died, Richard his. ſon and heir then and 
yet within age, by which the remainder in tail deſcended to him, 31 Eliz, Sir John Horſey ſuffered a 
common recovery of his Mannor of Horſeys Melcum unto the uſe of himſelf and Dorathy his wife in tail, 
and after to the uſe of the Defendant Sir Raphe Horſey and Edyth his wite in tail, and after to the. uſe of 
the right heirs of Sir Fobn. 32 Eliz. Sir Fobn and Dorothy his wife died without iſſue, Sir # aphe the, De- 
fendant entred into the Mnanor of Horſeys Melcum \ 36 Eliz. Robert Bingham the Grandfather died, by 
which the reverſion'in fee deſcended to Richard the ſon 41 Eliz. Jane wife of Robert Bingham the father 
died, Richard Bingham within age entred into the ſaid Mannor of Binghams Melcum, and made a Leaſe 
of part of the demeans thereof to Albert by decd indented for '7 years, yeilding 40 1. rent per ann. who 
demiſed to the ſaid George Stroude whorentred, upon whom Sit Kaphe and the other Defendants.entred, 


againſt whom the Plaintiff brought the Ejedione firme for part of the demcans of the ſaid; Mannor. of 


Binghams Melcum : And upon great deliberation and conference had with divers other Juſtices, Judg- 
ment was given for the Plaintiff, And in this Cafe tour Points were reſolved, | f 

Firſt, when Robert Bingham the Grandfather 20'Fliz. levied a fine to the uſe of himſelf and Fane 
his wife for life, and after to the uſe of Robert the father jn tail, and after to the yſe of the right heirs of 
the Grandfather, the Grandfather hada fee expeCtant upon. the eſtate tail as a reverſion and not as a xe- 
mainder. And therewith agreeth 32 H. 8. Br. Garde 93. 4 H. 6. tit. Done & Remainder 15. 28 H, $. 
Dier 7. Buckttam's Caſe. And fo it was adjudged Mich. 31 Eliz. in the Kings Bench between Fenwick, 
and Mytford, where the Caſe was, That Amhony Mysford ſeiſed of land in fee, levied a fine thereof un- 
to the uſe of Margaret Mytford for life, and after to the nſe of aſper Myzford in tail, and, after. to the 
uſe of the right heirs of the ſaid Anthony; and afterwards tenant mn tail Hed without iſſue, Anthony in 
the life of Margaret made a leaſe toone Robert Holman for a 1000 years and died, and if this.leaſe were 
good or not againſt the heir was the Queſtion. And it was nile that the leaſe was good, for An- 
theny had itas a reverſion.” And fo was it reſolved inthe-like Caſe by all the Judges of England in the 
Caſe of the Earl of Bedford in the Court of Wards. WES 

Secondly, it was reſolved, That Sir Raphe Horſey (hall not have the Wardſhip of the land, becauſe a 
reverliorr in fee is expectant upon it, and the reverſion is immediately holden of the Lord and not the 


_ eſtate tail: But it was objected, that in this Caſe by the death of Robert the grandfather, the reverſion 


in fee deſcended to Richard, whois: alſo the heir of the donee in tail, and the land is holden by Knights 
ſervice, and ought to be in Ward to ſome, or otherwiſe many Lords may be defeated of the Wardlhjp 
of lands holden of them : and. Richard cannot hold the eſtate tail of himſelf, and therefore Sir R aphe 
Hoxſey in this Caſe ſhall have the Warſhip of the land, As if tenant þy Knights ſervice maketh a gift 
in tail, and afterwards releaſeth to the donee and his heirs, now the donee hath the eſtate tail, and the 
reverſion expectant 3 in this Caſe if the donee dieth, his iſſue within age, the Lord ſhall have the Ward- 
{hip of the body and of the land : And in proof thereof the Book in 38 E. 3.7. was cited, where in a 
Writ of Ward of the land and. of the heir of R., C. the Defendant pleaded that R. C.. levied a fine to 
the Defendant, come ceo, &'c who granted and xendred the land to him in tail, ſaving the reverſion to 
the Defendant, and ſo R. C. thedonee held of him 3 To which the Plaintiff replied, That the Defen- 
dant releaſed to K. C, all his right, and ſo R.C, became his tenant 4 To which the Defendant by way 
of rejoynder ſaid, That he did not releaſe, upon which they were at iſſue: And it was held no good 
ifſue, tor which he ſaid he did not releaſe but continued his eſtate all times in tail- by force of the tine, 
and thereupon iſſue was taken 3 and upon that it was inferred, that for as much as the Writ of Ward 
was brought as well for the land as for the heir, that the replication ſhall not be good, if not that the 
Lord have the Wardlhip of the land in the ſame Caſe: But the Court upon conſideration of the (aid 
Book y=_ no great regard to it, as well becauſe the faid point as to the Ward(hip of the land was not 
moyed in the Caſe, as becauſe it appearerh by the joyning of the iſſue that it was pretended that by the 
releaſe the cttate tail was extin@, for-the iflue is, whether he contmucd his eſtate tail by force of the fine, 
and that without queſtion he did, although the relcafe were made. Note Reader, if the aid Book were 
agreed to be Law, yet-it is not to be likened to the Caſe at Bar, for when the donor doth relcaſe to the 
donce in tail, the ſame doth enure'by increating of his eltate. And therefore if the Law (hall be, that 
the Lord in the ame Caſe ſhall have the Wardihip of the heir and Jand of the done, tor as much as 
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the heir claimeth both the eſtates by deſcent from one and the ſameaunceſtor : Yct in the Caſe at the 
Bar, whcn the donec hath an eſtate tail by deſcent from his father,and the rcverlion as heir to his grand- 
father ; and ſo two diſtinct eſtates deſcend to him from two ſeveral anceſtors, the Jand ſhall not be in 
Ward to the Lord, for the father held the'eſtate in tail. of the grandfather, and the grandfather . his rc- 
verlion of the Lord, But it was holden by the whole Court, that if tenant in tail be with the reverſion 
expectant to him and his heirs of land holden by Knights ſervice of a common per{un, and afterwards 
he dieth his heir within age, he ſhall be in Ward for his body, but the Lord {hall not have the Ward- 
thip of the land, for the Ward(hip is holden immcdiately of him, and not the eſtate tail. And if he 
grant over the reverſion, he ſhall hold the cltate tail of his grantee, and although that the Scigniory of 
the eltate tail is ſuſpended, yet the donce hath-two diſtinct eſtates in him, that is to ſay, the eftate tai) 
and the reverſion in fee ; and the reverſion is as a Meſnalty betwixt the Lord and the donee,. and it can- 
not be faid.that in this and other the like Caſes the Loxd may be defcated ot the Wardth'p of the land, 
for/as' much as the Law doth not give in fuch Caſes any Wardlhip of the land to the Lord, and the Law 
doth' wrong, to no ran. But if it were admitted that the tenure between the donce and him in the rc- 
verſion, by unity wete determined, yet _— {hall be holden of the'Lord but the revertion, and in 
ſome Caſe the-donee in tail ſhall hold of no body 3 tor where the Tcnant of the Archbiſhop of Canterbu- 
ry-made a gift ini tail, the remainder to the King in fee, the donee held of no body, as-it was holden 4 
& 5 Phil. & Mar. Dier 154. EEE | | 
Thirdly, it was reſolved, that if the Caſe were admitted that Robert the grandfather was Tenant for 
life, the remainder to Robert the father in tail, and Robert the father had iflue Richard within age and 
dicd, and afterward Sir John Horſey the Lord 'conveycd the Scigniory to Sir Kaphe Sadler the Detcndant, 
and afterwards Kobert thc Seniicther dicd, that Raphe the Detendant thall not have the Wardthip of 
Richard, becauſe Robert the father held not of him (nor any of his anceſtors whoſe heir he is) the day 
of his death, nor was the land within the fee or Scigniory of Sir Raphe the Defendant or any of his 
anceſtors whoſe heir he is, at the time of the death of Robert the fon 3 and a man thall never have the 
Wardlhip of the heir,when the Tand was not in his fee or Scigniory;or of ſome of his anc:ſtors at the time 
of the death of the Tenant, and the fame is proved by the words of 'the Writ of Ward, that is to fay, 
Precipe quod reddat cnſtodiam terre & heredis C, que ad ow pertinet,. eo quod C. terram illam de co tentit 
die quo obiit. And of ſuch cffe& are. the words of the Writs of Diem claufit extremum, and Mandamus : 
And although that during the life of the Tenant for life, the heir of-him in the remainder ſhall not be 
in Ward, becauſe the Tenant for life is Tenant to the Lord paramont, and the Lord ſhall not have the 
Wardhip fo long as he hath a Tenant for life 3 yet the death of the Tenant for life is not the cauſe of 
the Ward(hip, but js a removal of the impediment for which for the ;time he was not in Ward : As it 
was holden Paſeh. 39 Eliz. in the Common Pleas in a Writ of Waſt betwixt Paget and Cary, That if 
there be Tenant for life, the remainder for life, the remainder in fee, and the Tenant for life committeth 
' Waſt, and afterwards he in the remainder for life dieth, now he in the'remainder in fee ſhall have. an 
Aion of Watt, for the mean eſtate for life which was the impediment is removed, Alſo it was ſaid, 
when to the perfection of a thing two accidents are-tequilite, and one happeneth in the time of one, and 
the other in the'time of another, in ſuch Caſe neither the one nor the other ſhall take benefit of it, be- 
cauſe that both do not happen in the time of any of them, and both are requiſite to the conſummation 
of the thing. As if Lord and Tenant be by certain rent, and the Tenant ceaſeth for one year, and then 
the Lord granteth over his Seigniory, and then, the Tenant ceaſeth, for another year, in this Caſe none 


of them ſhall take benefit of this cefſer, quod fuit conceſſum. 


And a Caſe was adjudged in this Coutt, Trinit. 25. Eliz. in Lacy's Caſe, That whereas Lacy ſirook * 


Peacock, and gave him a morta] wound upon the Sea, of which Peacock did at Scarborough in the County 
of York, wd ; Lacy was diſcharged of it, for thoſe of the County of York could not enquire of his death, 
without enquiry of the ſtroke, and'of the blow they could not enquire becauſe it was not done within 
any County : and thoſe of the Admiralty could not as a felony enquire of the ſtroke, without enquiry 


_ of the death, and they could not enquire of the death, becauſe it was not infra corpus comitatus > And it 


[ b] 


was faid, when divers accidents are requiſite to the conſummation of a thing, the Law in many Caſes 
will rather reſpe& the original caufe then any other. As 6 E, 3. 41. if a man preſent one to a Chutch 
in the time of War, and upon it the preſentee is admitted and inſtituted in the time of Peace, the Law 
giveth regard to the original a&, that is to ſay, the preſentment, and all that followeth thereupon, al- 
though it were in time of Peace, ſhall be avoided : And now upon the whole matter this uſurpation ſhall 
be conſtrued to be in time of War, and ſhall not put the right Patron out of poſſeſſion. And upon the 
fame reaſon was Shelley's Caſe adjudged in this Court. And it appeaxeth alſo by tne Caſe of Dower 
in-4 H. 8. and citcd in 5 Eliz. Dier 224. if the husband levierh a. fine with Proclamations and dieth, 
and hve years paſs after his death, the wife is barred of her Dower againſt the opinion in Plow, Comm. 
373. for —_— to the conſummation of Dower three things are requiſite, that is to. ſay marriage, 
{ciſm, and the death of the husband; and although that at the time of the tine levied, his title was not 
conſummate, yet the Law reſpeQeth the firſt and' original cauſes, ſil, marriage and ſeifin, So in the Caſe 
at Bar, it may be faid, that the Law ſhall look back to the death: of /him in the remainder, and the de- 
{cent from him to one within age which is the original cauſe of the Wardlhip, then unto the death of 
the Tenant for life who is but the cauſa fine quia non, and rather a removal of the impediment as hath 
been faid then a cauſe. But it was reſolved, as it hath been ſaid, that neither the one nor other for the 
cauſe aforeſaid in this Caſe ſhall have the Wardhip, 7; 

And it was ſaid, that if there be Tenant for lite, the remainder in, fee to a ftranger»of a Seigniory, 
and Tenant for lite, the remainder in fee of the Tenancy holden by Knights ſervice,: and'he in the re- 
mainder in fee of the Tenancy dicth his heir within age, and afterwards the Tenant tor life of the 
Scigniory dicth, he in the renaainder in fee of the Seigniory ſhall have the Wardfhip, becauſe that th 
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Lnd at the time of the death of the Tenant in remainder was in his feeand Seigniory : So for the ſame 
xcaſon, if there be Tenant for life, the remainder in tcc of lands holden as above, and the Lord granteth 
his Scigniory for life, and afterwards he in the remainder in fee dicth his heir within age,and afterwards 
the grantee for life of the Scigniory dicth,and then the Tenant tor life dieth, he in the reverlion of the 
Scigniory ſhall have the Wardlhip: So it he in the remainder dicth, his heir within age as above is ſaid, 
nw. afterwards the Lord dicth, and then the Tenant tor lite dicth, the heir of the. Lord in this-Gaſc 
ſhall have the Ward(hip, for an A& in Law ſhall not _— any one 3 and his Executor cannot hive 
it, for it was but a Chattcl in the Teſtator. And ot ſugh opinion as to this third Point in the principal 
Caſe were Sir Edward Anderſon, and Walmeſley. Juſtices of the Common Pleas, upon conference with 


o 


them as the Lord Popham reported, = | | 
Fourthly, it was reſolved, That Sir Raphe the Defendant ſhall not have two parts of the lands by the 


Statutes of 32 & 34 H. 8. For although that Robert the grandfather hath limited the uſe to Robert the 
father which is within the aid Statutes, yet when Robert the ſon dicth in the life of the grandfather, the 
faid Statutes do not extend further, for the heir of the tather who is in by deſcent ſhall be in Ward by 
the Common Law, and not by the faid Statutes. And it the Statute ſhall extend to the fon and heir of 
him in the remainder, pari ratione it ſhall extend to all the heirs of him , in the remainder in infinitum. 
As if a common perſon be Lord and Tenant by Knights ſervice, and the Tenant maketh a gift in tail 
to his younger {on and dieth, and the reverſion deſcendeth to the eldeſt, in this Caſe hac vice the Lord 
ſhall have the Ward(hip of two parts of the land of the donee : But if the donee dieth, now the eldeſt, 

ſon having the reverſion, ſhall have the Wardlhip of the heir of the donee, and the Statutes do not ex- 

tend but only to the child firſt advanced if he overlive the father, and be then owner of the land. For 

if the father conveycth the land to the uſe of another of his ſons, and the fon ſo advanced, alieneth or 

maketh any eſtate of the land: bona fide in the life of the father, the King or the Lord of whom the land 

is holden ſhall not have the Wardfhip by force of the ſaid Statutes3 for the Statutes are expounded to 

give two parts to the King or Lord when the advancement continueth'in the perſon advanced without 

alteration by a& in Law as by deſcent, or by att of the party as by conveyance, 

Theſame Law is, when land is conveyed for the advancement of the Tenants wife, or for payment 
of his debts, if after the land be aliened bona fide before. the death of the Tenant, the Kiug nor other” 
Lord ſhall have the Wardſhip. And ſo was the Statute _ Cap. 6, de bis ewtem qui primoge- 
nit” feoffare ſolent, &c, expounded: Fo if the father had enfeoffed his ſon, yet if the ſon in his fathers 
life had aliened bona fide, it was out of the remedy of that Statute, and in ſuch Caſe the Lord ſhall 
not have the Wardſhip, as appeareth by 33 H. 6.16. in Andrew Woodcocks Cafe, So in the ſame Caſe 
if the ſon had died in the life of the father: But otherwile it is, if the cohveyance made by the ſon be 


enation after ſhall not take away his benefit from him. -: - _ Og C5; 

Alfo for another reaſon Sir Kaphe cannot take bengfit of the conveyance to the uſe of the. ſon, '| 
Robert the father hath conveyed the land to the uſe of his wite for her life who ſarvived hitn, and” ſo: the 
Statute once ſatisfied. Vid. 14 Eliz, Dier 308. Accord, And fo it was reſolved in the Caſe of one: 
Northcote Paſch. 32 Eliz. in the Court of Wards, that if the King by force |of the Aﬀts be inticuled/ rp; 
Have two parts of the land conveyed. to'one ſon in tail after his: deachi without: iſſue, he ſhall -not have. 
the benefit of the Statute again againſt any ſon in remainder : And fo the doubt in Shawes Caſe, '2 &3/ 
Phil. & Mar. Dier 130. is adjudged and refolved,. The Attorney General, John Doderidge, nd. By 
RR _ were of Councel with the Plaintiff ; And Lawrence Tanfield, Lawrence Hide and ; 
wit ef:ndant. pi | oe Mgt 1o: 4 Dr af 


after the death of the Tenant, for then the Lord had his own cauſe of Wardhip, and thierefore the ali» | 
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Trin. 25 Eliz. between the Queen and- the Marqueſs of W in- 
cheſter, which began Mich. 21 O- 22Eliz. 


* The Marqueſs of Wincheſter's Caſe. ke ' 


SD vr ot Marlefton withthe appurtenarice.in Marleſton inithe County of Berk. 

OY To-haveand'to hold-to the'faid Liomeland Anne, and to the' heirs.of the body of 
So the ſands Livneland foridefaultiof ſuchiifſuelthe remainder. to Henry Noyreis and. 
D Pa tothe heirs males of his body :' And 'that' Term. Paſeh./19' H; 8. the Biſhop of 
S& /Y RA ES) Winehefterand divers others did recover (in the'life of : the faid Ame) the: faid 

91199 R112» Mannorof Marlefton in'Markſton, -againſtithe aid Lionelin'a Writ of Entzy-in. 
the Poſt, m which the ſaid Lionel did vouch -one Thomas Chappian then the common vouchee, and 
Judgment was given and execution had according to the uſual form of common Recoveries : And after- 
wards the ſaid Henry Norreis having iſſue Henry now Lord Norrejs of Ricote (who is now living) Paſch.28, 
was attainted of high Treaſon ; and afterwards:the 22 day of May in the ſame year was executed, And 
afterwards at a Pheamont holden the 18 day of Fane in the ſame year ' it was enacted, That the ſaid 
Henry Norreis the father for divers Treaſons by him done, ſhould forfeit to the (aid King H. 8. his Heirs 
and Succeſſors, all ſich Mannors, Meſſuages, Lands, Tenements, Rents, Reverſions, Remainders, Ules, 
Poſſeſſions, Offices, Rights, Conditions, and all other his Hereditaments which he or: any. other perſon 
to his uſe then had or ought to have of any efiate of Inheritance in fee fimple, fee tail,, in uſe or in poſ- 
{ſion the day of his Treaſons committed or at any time after : And afterwards. the ſaid Anne dicd, 
and afterwards the ſaid Lionel died without ifſuc of his body 3 and thereupon the Queen brought a Writ 
of Error againft the Marqueſs of Wincheſter the heir of the ſurvivor of *the Recoverorsz And the Errox 
ch was afligncd was, becauſe that the Original Writ of Entry in the Poſt failed, and the Record 
Ws oh Dun removed out of the Common Pleas of the Mannor of Marleſton with the appurtenances was 
general, and not reſtrained to any 'Lown. And the ſaid Marqueſs in bar of the {aid Writ of Exror 
pleaded, That the Queen that now is (if ſhe had any right to any Writ of Error in the Caſe aforeſaid) 
by her Letters Patents bearing date in the -14 year of her reign, of «her ſpecial or certain knowledge, 
and meer motion did give. grant, and reſtore for her and her Succeſſors to the ſaid Henry Lord Norrey, 
the ſaid Mannor with appurtenances 3 and alſo all her right, eſtate, title, claim, intereſt and demand in 
the ſaid Mannor, To have and to hold to him and his heirs. And upon this-Plea Popham the Queens At- 
torney did demur in Law, And this Caſe was argued by Popham the Queens Attorney, and Egerton 
the Queens Sollicitor in maintenance of the Writ of Error 3 and by Ployden and Coke for the Defendant. 
And the Defendants Councel took five Exceptions to the Writ of Error. 

1, That the Writ of Error was brought to reverſe a Judgment for all the Mannor, where it ſhould 
be but of a moity, for it appeareth by the Writ that the Recovery was void for a moity, becauſe that Anne 
Milley the other joyntenant was not named with Lionel in thewrit, by which one moity was forfeited 
to the Queen by his Actainder, the which the Queen by her Letters Patents hath granted over to or 


nuns tees ext ct 
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Gaid Lord Norreis, and ſo for: as:much asthe Regiltcr hath one form of writ for.the whole, and anothet 


form tor the moity, three parts, &c,,;this writ brought of the whole, where it. ſhould be brought of the 
moity ought to be-abated. And principally as it was aid by one of the Defendants Councel, becauſe 
it cometh of the Plaintiffs own (hewing, and not by the ſhewing of the other tide, nor by the Enquelt 
of -the Jury as in..36 H.'6.27. it 1s agreed, that in maintenance it it appear by the ſhewing of the par- 
ty himſelf, that the maintenance be ſeveral, the writ ſhall abate, othcrwilc if it be tound by verdict, Vid. 
10 E.4. 8, 11 H.7.6. 11 Aſſ. 9. 19 Af. 14. 22 Alſ. 86. EL | 
' The ſecond Exception was, becaule it was not thewed that Henry Norreis to whom the remainder was 

entailed had the remainder at thc tune of the recovery, for the gift;in tail was made in 6 H. 8. and'the 
YECOVETrY Was nm 19 H. 8. and no-cohtinuanct of elidte, either of the cliate tail in poſlettion, or 1n _re- 
rainder is alledged 3 and that the faid eſtates (hall not be intended; to. eontirue, the Book in 7 He7. 3 
$tradling's Caſe, fol. 199. & 10 Hl. 7. 28, in Hewbade's Avowry:were-cited. : 

The third Exception was, becauſe that the Record of the ſaid recovery was of the Mannor of Marle- 
ſton cum pertinentiis,and the wiit of Error was to remove a recovery of the Mannor of Ma#leton in Marle- 
flon cum pertinentits, and ſo the truc Record was not removed bythe. writ of Error, as the like Caſe is 
aorced in 9 H. 6, 1, wherc it 1s ſaid, that in all Caſes where a man-is to exccutc a Record, or. to de- 
Fat a Record, there no variance ought to'be between the; Writ and the Record, and. with that agrce 
the Books in 7 Af. '5. & 26 Afſi 31: + 32 out 75 erat i.e; \ at 

The fourth Exception was: becauſe. the Act of 28H. $, updn which,the writ of Error was founded, 
gave to the King/all'the Maiwors, 6c: which the ſaid Henry Norreis then betore attainted had the day of 
his Treaſon committed, or at. any time after 3 and it is. not ſhewed when the Trealons-were committed, 
nor that ther/he had/any thing 1n the 
in NichoPs Caſe in Plow. Comm: © 
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Note a diverſity between Inhuritance and Chattels 3 for as it hath bcen faid; a right of Action concern- 
ing inhcritance is not tortcit by Attainder, but Obligations, Statutes, Recopnizances, &c. and other 
{uch things in Action are forfeited to the King by Attainder or Outlawry. And it was agrecd by the 
whole Court, That it Lionel had made a feoftment in fee without warranty, that had bcen a diſcontinu- 
ance for a moity, tor by the feoffment the Joynture was ſevered. And note, that in this Caſe at Bar, 
conditions and uſcs arc given by expreſs words, tor the makers of the A&t know, thut they would not 
be given by general words of hereditaments. 

The ſccond Reſolution was, That in this Caſe Henry Norreis had not any right in the nwity of the 
{aid Mannor, for although the recovery were crroncous for want of an original (for it was agreed it was 
not void, but voidable by Error) that notwithttanding as long as the recovery ſtood in its torce, he in 
the remainder had not any right to the remainder in reſpect ot the intended recompence, but till the re- 
covery be reverſed by Writ ot Error, the remainder 1s barred for one mvity, and he in the remainder 
hath not any right unto it. And theretore it Tenant in tail ſuffer a common recovery crroncouſly, and 
afterwards difſciſcth the recoveror and dieth, his ifſue ſhall not be remitted, tor as long as the recovery 
remains in i's force, the cltate tail is barred, quod fwit conceſſum per totam Curiam. And it was ſaid by 
one of the Dctendants Councel, that neither Action without right nor right without Action with a dc- 
cent, &c. hall make a remitter, the firlt is apparent and reſolved by the: Court in the Caſe at Barr. As 
to the ſecond it was ſaid, That a man ſhall never be remitted, but where if the right and poſſeſſion were 
in ſeveral perſons, he who had the right might have an action to recover the poſſcſion. And that ap- 
peareth by Littleton 147. for he ſaith, That one of the principal cauſes for which the 'cliate in tail (hall be 
remitted 1s, becauſe there is no perſon againſt whom he can bring his Writ of Formedon, and for: this 
cauſe the Law ſhall adjudge him in his remitter in ſuch plight as if he had lawfully. recovercd the land 
againſt another, 5 H. 7. 38. A man hall not be remitted to an advowſon appendant (although he hath 
right to it) before he hath recontinued the Mannor to which, 6c. becauſe that before he hath recovered 
the Mannor, he hath not an action to recover the advowlſon. So it a man purchaſe an advowlon in fee, 
and ſuffereth an uſurpation, and fix months to paſs, now he hath right, but for as' much as he hath 
not remedy for it, he ſhall never be remitted to it, although the advowſon be caſt upon him either by 
deſcent, or any other a& in Law, &- fic de fimilibus. - And it was reſolved by the Court, that in as much 
as Henry had no right, a fortiori, this writ of Error being a bare ation which conlitieth more in privity 


then an ation which'is accompanied” with a right,' is not given to the King by the general words of 


the Ac. It isadjudged'in Paſch.-3 E. 3. 74. that whereas all the poſſeſſion of the Templers were by 
Ad of Parliament-anno 17 E. 2. given and tranſlated to the Hoſpitlers, to hold them in.the ſame manner 
as the Templers held them, yet they had not by the ſaid general words-a-Reftory which-was appropriate 
to the Templers, for that was an inheritance inſeparable m privity annexed to them.' So. it 'is holden 
in. 35 H. 6. 56. that upon the ſaid words of the ſaid Ad, To hold them as the Templers held, they 
ſhall not hold by Frankalmoigne, - becauſe that that tenure confiſteth : only in privity, and for that cauſe 
without ſpecial words, ſhall not be againſt 'the rule and ;reaſon. of the Comman Law. created, The 
ſame Law of a Writ of Error. And although the ſaid Anne Milles was' joyntly ſciſcd with the ſaid Lyonet 
for her life, ſo that as well Lionel as the vouchee might have abated the Writ, yet when the vouehee 
entreth generally into- the warranty, and thereby adimitteth the; writ. good, and, Lionel recovercth 
in value againſt the vouchee' who entreth according; to: the/ eſtate -bf him who \vaucheth with the 
remainder over ; For this cauſe it was reſolved, that for one moity 'the [rccovery; ſhall be: a bar to.the 
eltate tail, and to the remainder alſo, becauſe that + by ; the; -xecovery againſt, Lionel, the Joynture 
was ſevercd. And it was ſaid, That common. redoveries by - a benign Jjinterpxetation' of the, Law 
ought to be maintained, becauſe they'are the common, aſſurances of the land. But it, was agreed,, that 
for the other moity.. whercot Ame Mille. was Tenant for life, the: xecovexy was -not, any bar. cithex to 
the eſtate tail which Lionel had expectant upon the eſtate of, Anne \Milles, or to the;remainder cf Henyy, 
becauſe that for this moity Lionel-wasnat\Tenarftita: the Precipes: but the recovery had his operation 
apainſt him by eſtoppel and \conclufion, whichicfhall not bind. the iſſue in, tail who > Bw per 
formam doni, Tx tC £62-36: 1: Kd H2S!11 CG "of Fort? FRE 1.08 LES | hes Bits 
+ The third cauſe was becauſe thatiHenry at the time of his attainder, was not entituled to have any writ 
of Error. And'as to-that-it was agreed; that he *who had -the; remainder. cxpectant| upon the eftate 
fail (hall have a Writ of Error\upon'a Judgment _U. againſt Tenaptin tail, although there were ng 
ſach remainder at the-Common Law 3-for when the- Statute | of Donis. conditionalibns doth enable the 
donor to limit a rerfainder upon:an' eſtate tail, all aions which. the Common Law. gave to. privies in 
eſtate are by the ſane act as incidents 2acite giveu-alſo, /according to the-xule-of the Common Law and 
therefore as thoſe in reverſion or-xemainder expectant;upon-an.eftate for life had a ; Writ of, Erxox .by 
the Coimmon Lawiupon a Judgment given againſt: Tenant for'lite, although they. were not made parties, 
by aid preyer, voucher, or receit : So after the-Statute of Donyg, 8c, ſhall he have who, hath a rever- 
fion or remainder expectant upon an eftate tail, 12. It was agreed by-them, that_ in, none of. the (aid 
Caſes he in theirevettion who wasnot party tothe firfi record. byvoucher, &c. ſhould have any Writ of 
Error by the Corion:Law till: after:the particular eſtate determined, for then he, in the reverſion or; re- 
mainder ought tohave the land in poſſeſſion, and take the profits; but:if he-in the, revertion or remain- 


» 
14 


dcrbe made a party4@'the!Record by aid-preyer, 'receit, of youcher,; then he ſhall haye a writ of Exror 


preſently during the life'of the Fenant for lite, in xeſpe& that he; was party. to the, record, Vide 4 Afſ -7- 
17, Af. 24: 18 E.3u25.130\E:;33:Error 2. 32 Ex 3, Ertor-73- 43 Af. 41 8 Hi 4:4, 23 H. 6.29, 22H 
4+ 31 F.N.B.21.c99. And by the Gid differences you may. xeconcile all - the {aid Books and, many 
other, betwixt which; to ſome-who'obſerve not the ſaid. diltinGigns;ſeemeth to becontrariety;, but wh 
erroneous Judgment. was given again(t'Tenant for life, by that his, xeverſion or remainder was deyeſt 


ſo-that- he- could not graht-or transfer je by ;any. means to another. And it; was, doubted he could 
: "3h | not 
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Part. I Il. ; The Marqueſs of W incheſter's Caſe. 


not puniſh Walt after the recovety, 'and divers other miſchief, and yet he had nv retnedy to reverſe it 
during, the life of the Tenant tor life, 45 E. 3. 21:b. 8 H. 6.13.b. F. N. B. for Waſt. For the reme- 
dy of which miſchicfs the Stattite of 9 K. 2. cap. 3. was made, by which it is provided, That if tenant 
for life, tenant in Dower, tcnatit by the Curtchic, or tenant in tail after pollibility of iſſue extin& loſe 
in a Precipe, &c., that he in the reverſion his heirs or {ucceſlo:5 thail have an Attaint or-a Writ of Error, 
as well in the lift of ſuch tenants as after their deaths, and that the tenant for life if the Judgment be 
reverſed {hall be'reſtored to the polſethon of the tenements fo loſt with the profits in the mean time, &c, 
Provided always, that it the party ſuing, will alledpt tha the tenant for lite was of covin and aſſent with. 
the demandant who recovered, that ſuch tenements (ould be loſt, that then although ſuch tenants be 
living, yet reſtitution ſhall be made to the party ſuing tor the poſicihon with the mean prohits, &c. upon. 


which A& two Points were reſolved by the Court. 3141 
Firſt, that although the Statute ſpeaketh only of reverſions, yet remainders are taken to be within the 


purview thereof. ; OT, & 
Secondly, that a reverſion or remaihder expectant upon an eſtate tail is out of the words, and alſo, 
out of the mcaning of the faid Act. For inas much as the makers of the Act by ſpecial words have. 
provided remedy tor thoſe in reverſion expectant upon eſtates tot lite, or in Dower, or by the Curtctic, 
or in tail after poſſibility of iſſue extinct, by this preciſe numbring; of thoſe tour particular eſtates for lite. 
(Vide 33 H. 6. 22. the like point in Caſe of receit ) their meaning appeareth to exclude reverlion and 
remainder expectant upon eſtate tail to have a writ of Error during the continuance of ſuch eltate, which 
by ſpecialty may continue for ever. Note Reader, upon the Proviſo of the faid:A&, - that if tenant for 
lite ſuffer a recovery in a Precipe by covin and aflent, it he in the reverſion or remainder reverſe the re- 
covery, he ſhall be reſtored to the poſſeſſion and mean profits : Vnde colligo, that the Parliament did ad- 
judge ſuch recovery by covin and aſſent to be a forteiture, For otherwile it hall be hard to reſtore him 
not only to the poſſcifion, but alſo to the mean profits z and with that agree the Books in 5 Af. 3. 14 
E. 3. Receit 135. 22 Aſſ. 31. 9 H. 5. 14. Now for as much as it appeareth in the Caſe at Bar, that 
Lionel, ſurvived, fdexiry who was'in xerpainder, it'was reſolvcd,. that Henry had but a poſſibility to have a 
wah of £a0e, that js-to ſay, If Lionel had died without iſſue in the life of Henry," and-becauſe Lionel 
ſarviveth: him, this 'poſlibility was Aeſtroyed. , Alſo n& word of ; the ſajd Act doth, extend to give a 
potbibility to the King. Secondly, admitting in this Caſe the writ of Error had been given to the 
Quetn,' yet it was refolved, that by\the general grant of the laid: Mangor- of Marlton, and of all her 
intereſt, claim, and demand in it, although that it were de gratia* ſpeciali, & ex certa ron, & mero 
motu 3 that the writ of Error did not paſs, becauſe it the King may grant it, it ſhall be by his prero- 
gative, for no common perſon can do it, and therefare.it ought to be granted by expreſs words. And it 
was ſaid, it was adjudged in Cromers Caſe 8 Eliz./that whereas by the attainder of a diſſcifee, a right of 
certain land eſcheated and was torteited to the Queen, and after the death of the difſeiſee, the Queen by 
her Letters Patents'de gratia ſÞeciali, ex certa ſcientid, & mero motn, granted all the lands, tenements,rights, 
and hereditametits which ſhe had by the attainder'of the difſeiſee,that:in thatCaſe fuch a bare mg houly 
not paſs by the faid' general words' of the King'z but if it tay-be granted ar all,it ought to begranted 
with a ſpecial recital, 'by expreſs and ſpecial wotds'3' which Caſe-was affirmedith;be good Law, by the 
whole: Court. .' And therewi ets 3 H.8. Bri Choſe in Aﬀion/24.. 1f an Abbot beforgthe difſolugi 
was. diſſeiſed, and, the King after the diſſolution grimteth over the land-by general words, eg ul 
riot paſs. And Sir; Chriftophey Wray id, that he-had conferred with-the Lord dnderſon chief Jultice £ 
che Common Pleas,*and Sir Riger-Manwood chief'Bavon-of the Exchequer, and-+with. divers other Jus 
ſtices, and they were all of their opinion. Andaftetwards for as tnuch as it appeared to. the Court, that 
the Gid common recovery was erroticons for 'want 'of an original z\ for' that cauſe. a. ;ſpegial Judgment 
was entred, that is-tb'fay, becauſe upon the matter'nd writ of Error in this Caſe was given.to,the'Quecny 
Tdeo doniina Regind nhil capiat per breve.” 1 I ar og os Ai eg! of 
' © Note Readex, for the ſaid payment of. \q.mtion; Recovery there was«a - Caſe inthe, Common Pleas, 
Trin. 27 Eliz. Rot. 296. betweed Opel ale Morgih, 4nd the Caſe 'was-ſuch3: George! Owen brought a Seve 
ſocio againſt Edward Morgan to'execlite a' remalndtt of 'ecrtain lahds limited to him by tine, and ſhewed, 
T at Rice Owe Was ſciſed of, the fajd Tand in/fet;/and levied a fine thereof to Richard Owen and Yhqmar 
Moningron, and t0'tlie heirs boron who grantedand rendred the-ſame to:Rice.and Letrice his. ite 
C 'who, was not 'pajty 'to" the' writ! or comiſkins') *#nd-toithe heits'of the body-of the (aid: Rice;;z,,and 
Lettice,ditd,, arid afterward: Rite Hied-Without iffut; for-which he ptayed to have execution. The De- 


[4] 


[5] 


fendant' pledded'in'batt a'conmontRetovery had againſt the ſaid: Rice as tenant with:voucherover of the 


corfitnon done, WON corre was'to the-uſe bf the Defendant and his heirs,- and;that Rice ſurvived 
Lettice: The Phlgtiff teplicd and 'Gid,' That thefaid'Lertice was alive at the time of. the, faig Recovery, 
pon which the _ t-did 'derntir'in'Law. 'And'it was udjudged for the Plaintiff... Ang-in this 
Cale tyo Polots wete reſolved?! 1020s 4 nt tt oy to oprwnits gory ot od 7 1244] 
© 1. Although that Lettice wis not) party neither to the Writ horto:the Conuſans;:and alchough it ap- 
eareth in, the ſame on that ſhe was a ſtranger and'n6t party 5: yet the graht and render by tine to 
= was not void bu voidable'by Error, (a4v 1 10 239 20 1: Te ratag fs TTX *S "14.6, 
| irf 1; That MIS every againl? the'Husband only-{livald tot bindithe remainder, for between husbang 
and wife there are no motties” rd thehusband 'hath'not power: to: ſever the. Joynture, nor. to-difpoſe 
of apy part of "Thehnd, ard ie duiing the wives/life is not ſeiſed by. force of the. tail;-and by .no! act 
thag he'can do,can he execnte-it{6r any part; ſo'that the Precipe being brought agaiilt him alone, the 
X6competice carni6t for any pirt etc the eflace tail;:br to rhb:remainder, for to. the ;whole eltate., it 
Fannot enurt,” becauſe the wife hath-a joyht! eſtdte/ with him in-poſſciſion at the tirh&.of the Recovery 
{W120 was not, party £o.it, ' and*for'a' inivity it carhot be good, 'for there are no moitits. between husband 
and wite, and'the *ltate-of him-mr the remainder:doth 'depend upon the entire: eſtate: made to the hus- 


band 


(5 ] 
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band and wite, and not upon any part made to the husband alone, or which relteth in the diſpoſ: of 
the husband tor auy part 3 and thercture the recompenge recovercd only by the husband in this Cafe 
cirnot enure to him who hath the remainder, which dependcth upon a joynt and undivided eftate made 
to the husband and wite, and the joyntenancy between the husband and witc cannot be ſevered bythe 
judgment given againſt the husband, and although the husband hath the {ole cltatc of Inheritance, yet 
becauſe by no politbility it can be executed, nor the joynture ſevercd during the wives lite, tor this cauſe 
ir is 25 much as it the husband had had a remaindggy,in tail expeCtavt upon an ellate tor lite, in which 
Caſe a common recovery had againſt him ſhall ng;þind, becauſe he was not tenant. to the Precipe, nor 
ſeiſed by force of the tail, but the recovery as to. the cliate of the husband took his cffe&t by eſtoppel 
ind conclution : And therewith agreeth 12 E. 4. 14. that againſt a common Recovery againli the an- 
ceſtor in tail; the iſſue may ſay, That the anceſtor was not tenant tempore brevis. | | 

Alſo if tenant in tail do diſcontinue the tail, and take back an eſtate to himſelf, and afterwards a writ 
of Right is brought againlt him, and he vouch the common vouchee, and Judgincnt be givers accorx- | 
dingly, in this Calc it 1s adjudged, ſcil. in. 12 E.4.19. 14 E. 4. 1. that the ifſuc;in tail ſhall not be barred - | 
fr the firſt intail, becauſe that his father was not at the time, of the Recovery ſciſcd by force of that in- 

| So if lands be given to, the husband apd wife, and the heirs 


tail, in lieu whereof recompence can enure : ds. | 
of their two bodies begotten, and the husband alone luftcreth a common Recovery,, it ſhall not bind the 


eſtate tailleaufz gue ſuprs. And although that the husband who ſuffered the common Recovery in the 
-ioal _ = Morgan and Owen ſurvived the wife, 1t 15 not matcrial, for the Lay. ſhall adjudge upon 


the Caſe, as it was at the time of the Recovery.  ., | 
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Tf by.this*coritfivng Revovery:the acmainder in , tail.,vyere barred, 
had an eſtate with Francis was not vouched. And after arguynent G 
and H1tterſarn, PejtrSurveyorpandoHerker Attorney rok She; Wpeles gt d,. 
Recovery ſhould bibthche remainder, for'heve 5yas;2 laygful bis hy Fel ni EX nat N 
®rvhey who hadithd eftate tail-be:ohlyyouchedand ngt; Eliza pit ag had joynt. eſtate with him, yet Þ 
Fes coming Vinus- voarhee,;/he::comEs; $1! yy; privity, et TY» JO ny other B 
eltate;-!and\che-croovery; in.: walkne pave; xecrampengerto,t | 
rethainders' over''t 3Bol-it was tholded:, If Ake tenant in tall, the.ge 

4s w a —_— thererhainder = rub _ | 

overy hi which'Bi-isvouchakandihs:youckethitye gemmor 32.4015 
#041} the remdinders.are barred ForAldiough:by jthafcoltimens, of v4 all the re 
-tinied;and:the'eftates of 'B.C; and:N« become <anyerted(to art. ate oF 
Hets tahitibver be reaificed befote the particular jeljatgiin poſſeliign-be contiaged Zy | | 
Recovery, which is the common aſſurance of the land, he who cometh 1n.as rvoudiee, Thalk be : W- = 
tient of -Law!irh:privity of:eftate [which he bad, alkhough-the precedent late pop. wh the cltate"ot 
theitbichee d be develted! ardiſcontinugd, T9916! | ew off} 15 ba 4 ay wn 
So in the Caſe at Bar, although that the eſiate of the mole, 0p yep I * 

Touches (hall-beingidghent ofhe:llanviefin of his-gfiate; tall 5-andj the; Fraſe.i the. ſi 

25 Ghexſtareof ffe{ was puttbaright;, fo thetchow khedautband gameth., in. as, 
#1idWUanijot bejoyatlysiſed with his wile tor: 29 (inch avdhs/is-notnoughce,. a 
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ahh [> Noel & remainger over, and the 
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to the heirs males of the body of his wife begotten, and he hath ifſue a ſon, and afterwards the wite 
dicth, and he diſcontinueth, and taketh an eſtate back to him and to the heirs females of the body of his 
ſccond wite, and he diſcontinueth again, and taketh an cliate back to him and to the heirs females of his 
body, and afterwards diſcontinucth again, againli which laſt difcontinuce a common Recovery 1s had, in 
which the tenant in tail is vouchcd and voucheth over the common vouchee, and afterwards dieth, and 
his three iſſues bring ſeveral Formedong in the deſcender, they thall be all harrcd by the recovery 3 for in 
judgment of Law when hc vencrally cntreth into warranty, he cometh in ot all his ſeveral eſtates, which 
{hall be all barred in reſpect of one and the fame recompence: It was agrccd tor good Law by the two 
chict Juſtices 3 but the opinion of Ploydon m the other Point, It tenant tor lite be, the remainder or re- 
verlion over in tail, that it a common Recovery be had againſt him in the remainder or reverſion, that 
it ſhall barr the «late tail was dcnicd by them all 3- for there, there is not any tenant to the Precipe, but 
only by admittance and concluftion, which thall not bind the ifſue in tail. And this Cale at the Bar is 
not to be likened to the Caſe of Owen and Morgan, tor in this Caſe thoſe againſt whom the Precipe is 
brought are lawful tenants to the Precipe 3 and when thc husband who hath the eſtate only is vouched, 
he comes in as ſole tenant in tail, and all the cliatc is in him, and nothing, then remaineth 1n the wite but 
a right, and when he who hath the cliatc tail 1s vouched , he cannot be in of another citate being vouchee, 
as it appcareth betore. Vide S Eliz. Dier 225. Knivertons Cale, which in cttect was, That tenant for 
life, and he inthe remainder in tail ſuffered a common Recovery, m which they both vouched the com< 


"mon vouchce, it ſhall not bind the cſiate tail, for he in the remainder in tail is not tenant to the Prg- 


cipe, but the tenant for life, and in truth the land is recovered againſt the tenant for lifconly, and the 
rccompence cannot velt in him in the remainder only, tor as much as the land is in truth recovered 
againlt the tenant for litc, and hc in the remainder was never {cilcd by force of the tail. And according 
to that it was adjudged in the Common Pleas between Leach and Cole in a Replevin M. 41 & 42 Eliz« 
Rot. 1703. | 


Paſch, 26 Eli. which began Paſch. 20 Eliz. Rot. 140. in 
the Exchequer. | 


Heydor's Caſe; 


| an Information upon an intruſion in the Exchequer againſt Heydon, for intruding into certain lands 
in the County of Devon : upon the general iſſue the Jurors gave a ſpecial verdict to this effect: _ 
_ Firſt, they found that parcel of the lands in the' Information were ancient Copiholds of the Mannor 


of Otlery, whereof the Warden and Canons regular of the late Colledge of Otlery were ſciſed fn the" 


right of the ſaid Colledge 3' and that the Warden and Canons of the faid Colledge'22 H.7. at a Court 
ot. the ſaid Manrior granted the fame parcel by Copy to Ware the father, and Ware the ſon tor their lives 
at the will of the Lord according to the cuftom of the ſaid Mannor 3 and that the reſt of the land in the 
information was occupicd by S. and G. at the will of the Warden and Canons of the ſaid Colledge for 
the time being, ! in the time of 'H.'S. And further that the faid S. and G. being poſſeſſed, and the faid 
Wire and Ware ſo ſeiſed as aforeſaid, the ſaid Warden and Canons by their deed indented, dat.712 Fan. 
ann-30 H.8. did leaſe to Heydon the Defendant the ſame for 80. years, rendring certain rents ſeverally 
for teveral. parcels 3 and found that the ſaid ſeveral rents in Heydons leaſe reſerved were the ancient and 


accuttgmed rents, of the ſeveral parcels of the lands, and found that after the faid: leaſe they did ſurren-' 


der their Colledge and all the poſſeſſion thereof to King H.8. And further found the Statute of 31 H.8. 
and the branch of. it, ſez}. by: which it is enacted, That if any Abbot, &c. or other Religious and Ec- 
clefiaftical houſe, or place within one year next before the firſt day of this preſent Parliament hath made 
ox hereafter ſhall make any leaſe or grant for life, or for term of years, of any Mannors, Meſſuages, 
Lands, &c. and in the which any intereſt or eſtate for life, year, or years, at the time'of, the making 
of: ſuch. grant.or leaſe, then had his. being, or continuance, and not determined at the making of ſuch 


leaſe, &c, Or if the uſual.or old rents and forms accuſtomed to be yeelden and reſerved by the ſpace of- 


20, years next-betore-the. firſt day of this preſent Parliament, is not, or be not, or hereafter (hall not be 


thereupon reſerved or yielded.&c. that all and every ſuch leaſe,&c. ſhall be void. And further found that 


the particular cltates aforcſaid:were determined.and before the intralion Heydons leaſe began 3 and that Hey- 


don entred,&c.. And the great doubt which was often debated at the Bar and Bench in his Caſe was, If 


Copyhold cſlate of #are and Ware for lives, at the will of the Lords according tothe cuſtom of the (aid 
Mannor, in judgment of -Law ſhall be ſaid an ſtate or intereſt for lives within the faid general 'words 
and the meaning of the ſaid At. And after all the Barons openly argued in Court in the fame Term, 


ſeil, Paſch. 26 Eliz. And it was reſolved by Sir Koger Manwood chief Baron, and the other Barons of 


the Exchequer, That the ſaid leaſe made to Heydon. of the faid parcels whereot Ware and Ware were 
ſciſed for lite by copy of court roll was void 3 for it was agreed by them, that the ſaid Copihold cſtate 
was an cſiate tor lite within the words and meaning of the {aid Act. And it was refolved by them, that 
for the ſure and true interpretation of all Statutes in general (be they penal or beneficial) reſtrictive or 
enlarging of the Common Law, four things are'to be diſcerned and contidered, wn 
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1. What was the Common Law before the Act. 

2. What was the miſchicf and defe& for which the Common Law did not provide. 

3. What remicdy the Parliament hath reſolved and appointed to cure the diſcaſe of the Common- 
wealth. - | 
And 4. The true reaſon and remedy 3 and then the Office of all the Judges is always to make ſuch 
conſtruction as {hall repreſs the miſchief, and advance the remedy, and to ſuppreſs ſubtil inventions 7 
and cvations for continuance of the miſchicts, and pro privato commodo, and to add force and life to the F 


| cure and remedy, according to the true intent of the makers of the At pro bono publico. And it was 

[Ss] faid char in this Caſe the Common Law was, That Religious and Eccleſiaſtical perſons might have 

made Leaſes for as many years as they pleaſed , the miſchict was, that when they perceived that their 

Houſes ſhould be diſſolved, they made long and unreaſonable Leaſes : Now the Statute of 31 H. 8. doth 

provide the remedy, and principally for ſuch Religious and Eccleſiaſtical Houſes which ſhall be diſſolved 

after the A ( as the {aid Colledge in our Caſe was )) that all Leaſes of any land whereof any eſtate 

or intereſt for lite or years was then in being ſhall be void 3 and their reaſon was, That it was not ne- : 

ccfſary for them to make a new leaſe ſo long as a former had continuance, and therefore the intent of * 

the Act was to avoid doubting of cliates, and to have but one ſingle eſtate in bcing at a time : For > 

doubting of eſtates imputcth in it ſelf deceit, and private reſpe&, to prevent the intention of the Par- 

liament, And if the Copihold eſiate for two lives, and the leaſe for $0, years ſhall ſtand together, 

| here ſhall be doubting of eſtates ſimu! & ſemel, which ſhall be againſt the true meaning of Par- 
lament. 

And in that Caſe it was debated at length, in what Caſes the general words of Acts of Parliament 
fhall extend to Copihold or Cultomary eſtates, and in what not 3 and therefore this Rule was taken 
and agreed by the whole Court, That when an Act of Parliament doth alter the ſervice, tenure, intereſt 
of the land, or other thing in prejudice of the Loxd, or of the cuſtom of the Mannor, or in prejudice , | 
of the Tenant, there the general words of ſuch an Act of Parliament ſhall not extend to Copiholds : 
But when an Act of Parliament is generally made for the good of the Weal publick and no prejudice 
can accrue by reaſon of alteration of any intereſt, ſervice, tenure, or cuſtom of the Mannor, there'ma- 
ny times Copihold and Cuftomary eſtates are within the general purview of ſuch As. And upon theſe |; 
grounds the thief Baron put many Caſes, where he held, that the Statute of Weſt. 2, De donis conditio= | 
nalibys did not extend to:Copiholds 3 for if the Statute alter the eſtate of the land, the fame ſhall be alſo 
alteration of the "tenure, which ſhall be prejudicial to the Lord 3. for of necelfity the donee in tail of 
land ought to hold of the donor, and to do him ſuch ſervices ( without ſpecial reſervation ) as his donor | 
doth to the Lord. | | 

2. Littleton ſaith 16.1. cap.9. That although that ſome'Tenants by copy of Court Roll have an eſtates i 
of inheritance, yet they have but at will of the Lord according to the courſe of the Common Law. For - 
it is aid, that if the Lord put them out, they have not other remedy but to ſue to their Lord by Pe- | 
tition, and ſo the intent of the Statute of Donis Conditionalibus was not to extend (in prejudice of Lords) | 
tp ſyagle cllares, which as the Law was then taken, was not but at the will of the Lord. And the it 

[ $5.2 tute-faith, red woluntas donatoris in carta doni:ſui manifeſte expreſſ. de cetero obſervetur.: So that which | 
+5 ſhall beentailed ought to be ſuch an hexeditament, which is given, or at leaſt might be given by deed if 


;-3+, For-as much as great partof the land within the Realm is _ by Copy it Thall be a thing'in- 
conyenient,. and tauſe of great ſuit and contention, that Copiholds ſhall be entailed, and yet neither fine 
nor, common Recovery -þbarr it ; ſo as he who hath ſach &ſate cannot ( without the aſſent of the Lord 
by doing of a forfeiture and of ' taking a new eſtate )' of himſelf diſpoſe” of ic, either for the payment- 
of fyedebes, or the adyancement of his wife, or of his younger children for which it ſeemed to him, 
that:the Statute of -Dazi# conditionalibur did not extend to Copihold, quod finit conceſſuns totam Curiam. 
But-it was (aid, that the Statute without ſpecial cuſtom doth not extend to Copiholds 3 bur 'if thecuſtom 
of the-Mannor doth warrant ſach' eſtates, and a remainder hath been limited over and enjoyed, or gra 
in the-natare' of a Formeden in the Deſcender brought within the Court of the Mannor,: and land {6 en«' 
tailed by Copy-xecovercd thereby,” then. the cuſtom co-operating with the: Statute maketh' it an eſtate 
tail; fo chat neicher the Statute without the Cuſtom, nor the Cuſtom without the Statitte can create an- 


-And'to this puxpoſe-is Littleton hib.1. cap.8. for he ſaith, That if a man ſeiſed of a/Mannor, within" 
whigh Mantor there hath been aquſtom hich hath-been uſed time out -of mind of man, that certain' 
tenants within the-fame. Maunor have-ufed to have lands/and tenements, tohave to thera and their heirs 
I pl or fee tail, or for term. of life; 8c. at the-will of the:Lord-according to the cuſtom of the 
mor; and:aJitte after, That: Formedon m Deſtender heth of fach Tenernents,” which Writ as 
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It we$:faid-was- nd at the CommonTaw 2 DO OTC as 29) $9534 
. Jo -which-it-was abfwered: by: the chief Baron, That if the Statute (without cuſtorn)) ſhall not ex#-! 
tend -toGopiholids,; without queſtion.. the cuſtom of the Mannor cannot make ir extend to them : For- i 
butore che Statute;; alheſiates of inberitance, as Littleton ſaith Hb.1. cap.2,. were fee ſimple; and after the 


Statute-no-cuſionh @an-begin, becauſe: the Statute being made in 13 E.1,'is made within tirge of memory, 
me the-Eltate tailicannod be created by cufiom 3- and: therefore: Littleton is to be intgnded ( in as thuch- 
as he groundeth his-opinion upon the-cuftem, That Copihiolds may be granted in fee ſimple or fee tail) 
of. 2, tce ſimple conditional at' the 'Common Law : For Littleton well 'knew , that no cuſtom can 
to] conunence atter the Statute of Weftnr, 2. as it appearcth in his Book 1ib.2. cap. 10. and 34 H.6.36. And 
where: he faith that Formedon in Deſcender licth,; he alfo faith that it lieth at the Common Law. - And/ 
it appearcth jn ovr Books; that in-ſpeciat Caſts a Formedon in the Deſcender lay at the Common Law 
bctore the Statute of Weſt, 2, which ſees E.2. Formedon:y0. 10 E. 2. Formedon 55, 21 E. 3. 47» Plowd. 
Gem.246; b. &c. | And © 
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- And where it was further obje&ed, That the Statute ot TYeſt.2, cannot - withont .cuſtorn make cliate 


tail of Copiholds, becauſe without cuſtom ſuch cltatc cannot be granted by Copy, - tor it was laid, That 
eſtates have been always granted to one and his heirs by Copy, that a grant to one-and/the* heirs « { his 
body is another eſtate not warrantcd by the Cuſtom : SO that in fuch Mannors where'ſuch- ellates of; in- 
heritance have been allowed by Cultom, thc Statute doth cxtend to them, and makes them which be- 
fore were fee ſimple conditional, now by the Statute they are cllates tailed, and -thit the Statute, :can- 
not, as hath been agrced bctorc, altcr the cultom,” or create a new cltate not warranted by | the 
lf a 
yr Se it was anſwered by the chief Baron, That.where the cuftortt of the Mannot is to grant lands by 
Copy in feodo ſimplict (45 the uſual plcading'is) without queſtzon- by” the ſame cultom lands rhay; be 
ranted to one and the heirs of his body,or upon any other limitation orcondition;tor theſe arecliates.in tee 
fimple,&eo potins,that they arenot {0 large and ample as the general and abſolute tee ſimple is.and therefore 
the generality of the cuſtom doth include them, but not e converſo, ad quod non fuit-reſponſum:But-it was 
aorced by the whole Court, That another Act made at the {ame Parliament, cap, 18, which gave Elegit, 
doth not extend to Copiholds, for that ſhall be prejudictal to »the Lord, and againſt the; cuſtora!-of 
Mannor. that a {irangerſ{hall have intereſtin the land holden of him by: Copy, wher&by the caſtormiccan+ 
not be transferred unto any without ſurrender made to him , and by the Lord allowed and admitted. 
But it was agreed by them, and other Statutes made at the lame Parliament which are benchcial for the: 
Copiholder, and not prejudicial to che Lord, may be by a favourable interpretation extended to Copi- 
holds, as cap. 3. Which giveth to the wite Cui in vita, and Receit, and cap. 4+ which: giveth to the par- 
cicular tenant 0d ei deforceat 5 and therewith agreeth 10 E. 4. 2. þ. aig 2 ok obiea#3 
And in this Caſe it was reſolved, That although ir was found that the ſaid rents, were the uſual rents, 
and accuſtomed to be reſerved within' 20 years: before the Parliament, yet.in as much as they have found,; 
that the accuſtomable rent was reſerved, and a cuſtom goctlyto all times' before, for-this-cauſe it;ſhall/ be 
intended, that that was the accuſtomable rent within the 20 years, and fo ſhall it be.intended, 'if the.con- 
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TN an Information oapon an Intruſion-in. the Exchequer againſt Fohn Dowtie, who intruded, into. five, 
I Meſſuages or Cottages'in the Pariſh of S.Seprlchres in London 3 upon Not guilty; pleaded, the Jurors 
gave a ſpecial verdict to this effe& : That Fohn late Viſcont Liſle (who after was Duke , of Northumber- 
land) was ſciſcd of the ſaid Meſſuages in fee, and fo ſeiſed,” by his'deed indented; and, enrolled, within 
ſix months, ' in'conſideration. of mony; did: bargain and (ell unto the Lady Johan Lee, altihis [Tenements 
and Cottages ſcituate-in the Pariſhgf S, Andrews in Holborn -in; the | occupation and. :tenuxe of Williane 
Gardiner, To have'and to:hold'to the ſaid Lady Johan for her lite.,the remainder to Kgtherine her daughter 
and to her heirs - 'And'further found, that by force of the ſaid bargain, and fale the ſaid Lady nm did 
enter into the faid tive Meſſuages.or Cottages, [and was. thereof ſeiſed; proxt lex poſtulat, and: took: to- 
husband Sir Thomas Challener 3 And afterwards the ſaid Sir Thomas and Dame Fohan,' 18 Aprilis:5 Es. 6 
demiſfed the'faid five Mcſſyages to one Pahen for 21, years, by force of :which , the; ſaid Paben . centred, 
antook the' profits. And afterwards, ſcil. the firſt year of the reign. of, Queens Mary, the, ſzid Diike 
was attainted of high Treaſon, :&c... And afterwards Queen Mary:dicd 3. and afterwards, ſel. 20 Fri, 
18 Eljz. the Queen by her Letters Patents under the Great Seal granted the ſaid five -Mefluages . to John 
Farneham and his heirs, with'a Proviſo in the ſameLetters Patents, That if the ſaid Tenements, Rents, 
and profits were not from the*Queen that now is, or from her filter Queen Mary, or from E.6. con- 
cealed; ſubtrafted, ' or unjuſtly detained, and' ſo remained till the firſt Inquilitiongr Certificate, that then 
the Letters Patents ſhall be void 3 / and. the Defendant claimed under the ſaid Letters Patents : And fur- 
ther found, that the faid five Mefſuages or Cottages lay in the Pariſh. of. S. © Sepulchres,, and that at the 
time of the ſaid bargain and fale they were in the occupation of-the ſaid William Gardiner. And if upon 
the whole matter, the Queen granted by the faid Letters Patents: the Tenements; aforeſaid to the faid 
Fareham, then' they found the Defendant not guilty; and if the. Queen did not grant the faid five Mel- 
{uages or Cottages by the ſaid: Letters Patents, then. they; found the Defendant guilty. And upon many 
Arguments at the Bar and Bench, Judgment Was given for the Queen by Sir Roger Manwood chick 
Baron, and all the Court of Exchequer. And in this Caſe three Poinrs were unanimouſly reſolved. 
Firlt, that nothing paſſed by the ſaid bargain and fale, for notwithſtanding that the later certainty, 
ſil. in the tenure of William Gardiner was true, yet becauſe that the firlt certainty, ſcil, in the Pariſh of 
'S. An4rewes in Holborne was talſe, for this cauſe the bargain and ſale was utterly void. But other had it 
been,if true certainty had been in the firſt place, as if he had bargained and fold (the tenements, &c. in 
the fenure of William Gardiner in the Parith of S. Andrews Holborne) there it was agreed that the tene- 
meats ſhall paſs well enough notwithltanding the addition ot- the tallity, tor ztile per inutile non PR 
ut 
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But in the Caſe at the Bar it was agreed, that the bargain and ſale was void, and that the ſaid Lady Le; 
was a difſeiſereſs ; Bur the great donbt of the Caſe was, When the diſleiſee is attainted of high Treaſon 
if the land it F:1f (hall be preſently in the actual poſſeſſion of the Kivg by torce of the Statute of 33 H.8 : 
or if the King until ſeiſure, 8c. thal have only a meer right : And the doubt riſcth upon the purvicw 
and words of the A& 3 for by the fame Ad, all rights, &c. are given to the King. And further it is 
enacted, that the King ſhall be in actual poſſeſſion without any office found thercot, &c. ſaving to all 
itrangers all ſuchrights, 8c. poſſeſſion, 8c. as if the Act had not been made: And it was declared, that 
there were three cauſes of making of the ſaid branch cf the Ae of 33 H. 8. Firlt, by the Common Law 
tor lands in fee ſimple, and by the Statute of 26 F1, 8. cap. 13. for lands intail, the actual poſſctiion was 
not in the King by attainder before Office, for the words of the Act are, That every offender lhall loſe 
and forfeit to the King all ſuch lands, &c. by which words the lands ſhall not be in the actual poſſettion 
of the' King until office ; and with that agreeth the judgment in Plowd. Comm. 486, 15 Eliz, 
Dier 326. tr Willam Say's Caſe, 28 H. 8, Br. Office 17. 4 E. 4e 22, 29 H. 8. Br. . Charter of « Pardon 
52, - But when tenant in fce ſimple 1s attainted of Treaſon and dieth, . there the tee and the treehold 
without any office found is caſt _ the King for neceſſity that the frechold ſhall not be in ſuſpenſe, and 
therewith agreeth 9 H. 7. 1. Andit was alſo agreed in the ſame Caſe, that although the land wh'ch ſuch 
perſon attainted hath in fee ſimple be not holden of the King but of a SubjeR, yer preſcntly by the death 
of the perſon attainted, and without any office, the fee and treehold ſhall be preſently. veltcd in the King, 
and' ſhall not eſcheat to the Lord of whom the land is holden till office found (as obiterit is faid in Nichols 
Caſe) for the eſcheat of all lands for high Treafon appertaineth to the King only and to no other, as well 
of lands holden of others as of himſelf, as it is declared and adjudged in Parliament anno 23 E. 3. car. 2. 
ſo that the land cannot eſcheat to the Lord, for eſchcat in ſuch Caſe is not by the Law given to him, 
nor deſcend to the heir, becauſe the blood is corrupted, and in abeyance it cannot be. .Ergo it ſhall veſt 
in the King : Butit wasagreed, That if Tenant in tail be attainted of high Treaſon, and dieth, the land 
ſhall not velt in the King before office, but ir ſhall deſcend to the iflue in tail till office _is found, for the 
ARof 28 H.8. giveth the forfeiture of it. But neither the Act nor the attainder doth make any cor- 
ruption of blood as to deſcent of land in tail: For Popham Attorney General ſaid, that ſo it was agreed 
in the Caſe of the Lord Lumley, that where there was Grandfather, father, and ſon, and the Grandtather 
was Tenant in tail, and the father was attainted of high Treaſon, and died in the life of the Grandfather, 
and afterwards the Grandfather died, that the land ſhould deſcend to the ſon notwithſtanding the at- 
tainder of the father, which Caſe was affirmed for good Law by the whole Court ; for the fathey had 
not the land, neither in poſſeſſion nor in uſe, in which two Caſes the Act of 26 FH, 8. gave the for- 
feiture only, and his attainder is pot any corruption of blood for the land in tail : But now the Statute 
of 33 H.$. in all-the faid Caſes doth transfer, a veſt the aCtual poſſeiſionin the King preſently by the 
attainder as well in the life, as after the death of the perſon attainted, and as well of lands in tail as of 
land in fee ſimple, which was one of the cauſes of the making of the ſaid Act. © Another cauſe was, that 
the Act of 26 H. 8. extended only tolands, &c, which the perſon attainted had in poſſeſſion or in uſe, 
and did not extend at all to Rights, Conditions, &c. And haſtly the Act of 26 H. 8. extended only to 
attainders of Treaſon by confeſſon, verdi&, or proceſs of _— and by the ſame attainders by Parlia- 
ment, or when the party ſtood mute (in which Cafe ſuch Judgment ſhall be given as if he had confefſed 
the Treaſon, or that he had been found guilty by verdi&&) were out of that AQ. But the At of 33 H. 
8. extendeth to all manner of attainders of Treaſon. 

Secondly, it was reſolved; that although it be provided by the Statute of 33 8, that the King (ſhall 
be in\aQtual poſſeffion without any office found thereof, &c. yet when the diſſeiſee is attainted of bigh 
Treaſon, gen! by his attainder, the King had not bat a right,for ghe fad words ſhall have ſuch con- 


}, That the King ſhall be in aQtual poſſeſſion wichout office, id of, as if an office had becn | 


pine: pr du And at the Common Law if the difſeifſce had been attained of Treaſon ; and the ſeifin 
and diffeifin had been found by office, the poſſeſſion fhould not be in the King without a Scire facias ſued, 
&c. ox ſciſed at the leaſt, becauſe that when a ſtranger is ſeifed at the time of the office found, the King 
thall not be in poffeilion until ſeiſare ; and therewith yo" Stamf. Prerog. 54. 17. E. 3. 10, 29 Af 
30. 21 E. 4. 1. Alfoall poſſeſſions, &c. are ſaved by the faid AQ, as if the faid Act had not been made ; 
and therefore the poſſeſſion of the diſſeifor is faved thereby in the ſame manner as if a ſpecial office had 
TALON, Que krkis bets cabs; thirt hall nor pa th f the 
Irdly, it wasrefolved, that the Queen havi a right, thatit (hall not paſs by the grant of t 
five Mcfſuages, as in the like Cafe > edindeed in the Marqueſs. of Winchefter's Caſe in the Kings 
Bench. And Popham' the Attorney General, and Coke and others were of Councel with the Queen. 
And Robert Atkinſon, Henry Beamont and others with the Defendant. And a ſpecial office was found of 
the ſeiſin and diſſeifin aforeſaid ; and thereupon a Scire facias was brought againſt him who was found 
Texre-tenant, and thereupon Judgment was given, and the Tenant ſeiſed into the Queens hands : And 
afterwards the Queen by new Letters Patents granted the ſaid Tenements to one Saxie and his heirs, 
who had purchaſed the eftate of the faid Katherine, and had newly built the faid tenements, and was cx- 
pelled by the faid Dowtie by colour of the faid Letters Patents made to Faraham. And after this Judg: 


| mentand the ſaid Letters Patents Saxie peaceably enjoytd the Tenements. 
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tion, and the heir its in the ſeat of his anceſtor. Et heres oft alter ipſe, & filius eff pars patris, and as is 
Qz a 


Pare. II. Sir William Harbert's Cake. 
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| Mich. 26 & 27 Eliz. in the Exchequer, 


Sir William Harbert's Calc. 


Athew Harbert 4 E- 6. acknowledged a Recogniſance of 3000 |. to the King in the Court of 
M Augmentation 3 and after his death a Scire facias iſſued 18 Eliz..out of the Court of Exchequer 
againſt the Execcutors teſtamenti & eltime voluntatis pred' Mathei & hered” terrarum & tenementorum que 
ſua fuerunt, &c- And upon that the Sheriff returned, that Mathew Harbert had no Executors within Lou 
Bailywick 3 and further quod Scire fecit Will, Harbert militi, filio & heredi dicti Mathei Harbert per I. D. 
& D. R. quod fit coram Baronibus, &c. And at the day of Retorn the ſaid William Harbert- made de- 
faalt, up which the Barons gave Judgment, 20d dia domina. Regina recuperet verſus dif. Will Har 
bert dia tria millia lib. & quod ipſe idem Villielmus de eiſdem 3000 1. erga dictam dominam regintm nuno 
oneratur, & ei inde ſatisfaciat. And thereupon the ſaid Sir William Harbert brought a Writ of Error, and 
aſſigned three Errors : 1. In the Scire facias, 24. In the Retorn.. The 3. in, the Judgment. And this 
Term the Erros were moved by Plowden of Councel with Sir William Harbert before Sir Thomas Bromley 
Lord Chancellor of England, and the Baron-of Bxrleigh Loxd Treaſurer: of England, and the two 
chief Juſtices Wray and Anderſon in the Exchequer Chamber. ; And in that: Caſe divers Points were 
reſolved. | 7 tcl St tos 8 

Firſt, That at the Common Law, where a common perſon ſueth a Recogniſance or a Judgment for 
debt or damages, he ſhall not have the body of the Defendant, nor his lands (if not in ſpecial Caſe) in 
execution :. But at the Common Law heſhall have execution in ſuch Caſe only 'of his goods : and chats 
tels, and of corn, and the like preſent profit which ſhall grow'upon the land, to which .purpoſe the 
Common Law gave to him two ſeveral Writs : 1. A Levari facjas, by which Writ the Sheriff was com- 
manded, Quod. de terris & catallis ipſmes A. &c. Levari faciai, &e. and another Writ called Fieri facias, 
which was only de bonis & catallis, both which Writs ought: to be ſued within: the year after the Judg- 
ment, or the Recogniſance acknowledged 3 and if he had notthe'one or the other within the year, the 
Plaintiff or the-conuſce was put. to his Action. of debt. And nowiby the: Statute of Weſt. 2. cap. 45. a 
Scire facias is given 3 and by the Statute of Weſt. 2. cap. 18. cum debitums | fuerit ' 'recuperatum, Oc. the 


' Flegit is given of the moity of the land, which was the firſt A& which ſubjected land to' the execution 
of a Judgment, or of a Recognifance, which-is in the nature of a Judgment, and therewith agreeth F, 


N. B. 265. g. And by the Statute of 13 E. 1. de Mercatoribus. 27 E. 3. cap. 9. & 23 H. 8. __ 6. it is 
provided,” That in caſe of a Statute Merchant, and Statute Staple all the lands which the conuſor had at 
the day of the conuſance ſhall be extended in whoſe hands ſoever they after come, either by feoffment or 
other maner. But in debt againſt the heir upon obligation made ' by his anceſtor, the Plaintiff by. the 
Common Law ſhall have all the land which deſcendeth to him in execution againſt him, and yet he 
ſhould not have execution of any part of the land againſt the father himſelf 3' but the reaſon thereof 
was, becauſe the Common Law gave an Action of debt againſt the heir 3 and in ſuch caſe if he ſhould 
not have execution of the land againſt the heir, he ſhould not have any fruit of his Action : for the 

oods and chattels of the debtor do belong to his Executors and Adminiſtrators, and ſo for neceſſity in 

uch caſe only land was liable to execution of the debt of a common perſon at the Common Law: Alſo 
the body of the Defendant was not liable to execution for debt at the Common Law, vide 13 H. 4. 1, 
But the Common Law which is the preſerver bf the common peace of the land did abhor all force as a 
capital enemy to it ; and therefore againſt thoſe who committed any force the Common Law did ſubs 
je& their bodies to impriſonment which is the higheſt execution, by which he loſeth his liberty till he 
agree with the party, and pay a fine to the King; and therefore it is a rule in Law, That in all Actions 
Qrare vi & armis, Capias lien, and where Capias lieth in proceſs, there after Judgment Capias. ad fas 
ciendum lieth, and there the King ſhall have Capias pro fines with that agrecth 8 H. 6.9. 35 H.6. 6, 
22 E. 4-22, 40 E, 3.25.49 £. 3.2, and many other Books. Then by the Statutes of Marlebridge 
cap. 23. and Weſt. 2. cap. 11. Capias was given in accompt, for at the Common Law proces in accompt 
was diltreſs infinite, and after by the Statute of 25 E. 3. cap. 7. the like proceſs was given in debt as in 
accompt, for before that Statute the body of the Defendant was not liable to execution for debt, for the 
reaſon and cauſe aforeſaid 3 but it was reſolved, that at the Common Law the body, the land, and the 
goods of the accomptant, or the Kings debtor were liable to the Kings execution, for Theſaurus Regis, 
eft vinculum pacis, & bellorum nervi. And therefore the Law gave to the King full remedy for it 3 and 
therewith agreeth 5 Eliz. Dier 224. and Plow, Comm. 321. Sir William Cavendiſhes Caſe who was Trca- 
ſurer of the Chamber, 24 E. 3. Walter de Chirtons Caſe, and infinite precedents in the Exchequer, to 
prove that for the Kings debt the body and the land of the debtor ſhall be liable by the Common Law be- 
fore the Statute of 33 H. 8. cap. 39. 

Secondly, it was reſolved, that in Caſe of a common perſon, the heir of the conuſor, or he againſt 
whom the Judgment is given in debt ſhal) be only charged, and ſhall not have contribution againſt the 
Terre- tenant in ſome Caſes, and in ſome Caſes he ſhall have contribution, and ſhall not be only charged. 
As it a man be ſciſed of three acres of land, and acknowledgeth a Recogniſance or a Statute, and enfe- 
offed A. of one acre, B. of another, and the third deſcendeth to his heir, in this Caſe if execution be 
ſued only againſt the heir, he ſhall not have contribution, tor he cometh to the land without confidera- 
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is ſaid, Mortuus eſt pater, & quaſi non mortuns, quia reliquit ſimilem ſibi , and therefore the hcir ſhall not 

have contribution againſt any purchaſor, although in truth the purchaſor comcth to the land without va- 

luable conſideration, for the conſideration of the purchaſes not material in ſuch caſe. And fo it was 

of late reſolved in the Cale of Thomas Garpdle late Marſhal of the Kings Bench, that the heir can only be 

charged, and ſhall not have contribution againſt purchaſors. For although in Caſc of Recogniſance, 
Statute, or Judgment, the heir is charged as Terre- tenant and not as heir, as it appearcth by 27 H. 6, 
Execution 135. 15 E. 3. Age 95. and the rcaſon is, becauſe that by Recogniſance or Statute the heir is 
not bound, but the conuſor concedit quod dit? pecunie ſumma de terris, Ec. levetur, yet he ſhall not have 
contribution againſt a purchaſor, againſt the opinion of Finchden 48 E. 3.5, b. But yet in ſome Caſes 
the heir ſhall have contribution, and ſhall not be only charged 3 and therefore if a man be ſeifed of two 
acres, one of the nature of Borough Engliſh, and bindeth himſelf in a Statute, or Recogniſance : Or if 
Judgment in debt be given againſt him, and he dieth, having iſſue two daughters who make partition, 
in this caſe if onc only be charged the ſhall have contribution 3 for as one purchaſor thall have contribu- 
tion againſt others, and againdl, the heix of the conuſee alfo, fo one heir fhall have contribution again 
another heir, for they are in equale jure, Trin. 24 E. 3.28. m a Scire facias to have execution of dama« 
ges recovered in.a Writ of intruſion of a Ward, the Sheriff returned that the Defendant agairit whom 
the Judgment was given is dead, for which a Writ iflued to warn the Tenants of the .'\who were 
Defendants' at the time of the Judgment, -who-were returned warncd , one of the Tenants ſaid 
that his couſin (who was.another then him againſt whom the Judgment was had_) died feiſed whoſe 
heir he is, and is within age, and preyed'his age, and that the parol might demur againſi all the other 
Terre-tenants till he was of age. Vade-colligo, That if there be Grandfather, father, and cewo daughters, 
and Judgment is given for debt or damages againlt the Grandfather, and he dieth, and the tather dieth, 
one of the —_—_ within age, and the other of full age, partition is made, the eldeſt ſiſter ſhall not 


be only.charged, but ſhall take advantage of the jinfancy of her {iſter, for both heirs are-in one deprec. 
The ſame Law if a man bc}bound in'a ; and'hath ifſue two daughters and-dieth, they nt, 


partition,” one alone ſhall not be chargel;i'but ſhall have contribution, and it one be within age, the 
other ſhall take benefit thereof, for in fuch Caſe alchough he be 'charged as' Terre-Tenant, yet he ſhall 
— Sce for this 11'Þ.3, Age 4 15 E. 3. dee 95: 29 Af. 37.29 E.3. 50. 47 Aﬀſſe 4. in Sir 
Richard Walgraves Caſe. 'So if a man'bebound in Recognifance, 'and after his death ſome of the land 
deſcendeth to the heir on-thepart of the father, arid ſome to the heir on the part of the mother, in . this 
Caſe the one-alone ſhall not be charged, ' and if he be, he ſhall have contribution againſt the other. And 
ſo therewith agreeth 11H. 7. 22. Br. ix Dower, That if che, tenant 'vouch the heir 'm three ſeveral 
wards, every one ſhall be equally charged, as it is agreed in 45 E. 3.5. But it was reſolved in the Cafe 
at Bar, that al the heirin this Caſe wascharged as Terrce-tenant, yet for the cauſes aforeſaid, the 
Writ which iſſued againſt kim only, and not againſt the other Tenants was good enough by the rule 
of theCourt, Note Reader, if two, four, or more men be dſeverally ſeiſed of lands, and they all joyn 
in a Recogniſance, in this cale the-coriuſee carmnot'extend the lands of any of the conufors 'only, bur alt 
ought equally to bequigen ; For rpc 1 lands of the conuſor it felt may be ' only charged, when 
divers men have purchaſed any of the land fubje&t to theRecogni becauſe the purchaſor is in other 
degree then the conuſor himſelf, yet one: of the conuſors ſhall not be only :charged, for he ftandeth in 
equal degree with the other -conuſors, and that a by 29 Aff, 37. and 29 FE. 3.50. Sir Fobs 
Langford's Caſe, where the Caſe was, /That four were bound.in a Recogrifance of debt acknowledged 
in the Court:of Cheſter to Sir Fobn ord, 'and afterwards one of the conuſors died his heir within age; 
= Langford brought aScive facias againft the other three furvivors to have execution, whopleaded 
the heir of the conuſor: who was dead was within age, and in as much as during his minority he 
cannot be charged, and the ſurvivors only ought not to be charged, they demanded Judgment, &c. And 
becauſe Sir John Lang ford did not deny.it, it was awarded that the pazol ſhould demur-3' upon which 
Sir Fobn Login o 7 ga Error'in'the Kings Bench,which Judgment was there affirmed, Out 
of which Judgment I. e: Te. SIO itct <0 Pi. | 
I. That amongſt the'conuſors themſtives there ſhall 'be an equal chargggand the land of any of them 
ſhall not be only extended, Hig 
2. That the heir of any of them {hall not have yo__ priviledge -n Law then the conuſor 
himſdlf, for it appeareth by that Judgment that he thall be equally charged with the conuſors 
themſelves, which well agreeth wich the faid Reſolution, that he ſhall not have contribution againſt a 


3. That the heir i not charged only as Terre-tenant, but in ſome reſpeQ as heir, for otherwiſe he 
ſhould not have his age, as it EO in that Cafe, -It is a rule in 19 E. 3. 43. that /the heir of 
the conuſor ſhall have Audita querela e execution ſued, as well as- the conuſor himſelf, 'and ſhall 
have a Swperſedeas, but { fhall not have a Grange chaſor until he be ouſted by execution, and there- 
with agreeth 17 Aff. 24 \$18E. 3. 25. And with the faid J in 29 Afſ. agreeth 19 E. 3. 
Execution 81. thatif Judgment be given againſt two diſſeiſors in Aſſiſe for the land and dai and 


. one diſſciſor dieth, the execution ſhallnotbe awarded againſt the ſarviving difſeifor who was party to 


the wrong , but as well the heir as the diſſeiſor ſhall be equally charged : Now for as iniuch'as nos 
land was ſubje& to execution for the debt of 'a "common perſon at the Common Law, but only by the 
ſaid Statutes ; It is worthy conſideration what ſhall be the reaſon of the faid differences concerning con- 
tribution, and by what Law the purchaſor ſhall have greater priviledge then the conuſor himſelf, or his 
heir, and that one heironly ſhall not be charged, but all the heirs togethes, &*ſic de ceteris 5 As to that, 
it 15 to know, that the Judges and Sages of the Law have always expounded: general Statiites accor- 
ding to the rule of the Common Law, whichis built upon the perfetion of reaſon, and nut accordin 


to any private or ſudden conceit or opinion; And becauſein as much as the faid Statutes have __ 
| the 
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the land to execution for his debt, the Judges and Sages of the Law conſidered the rule and reaſon of 
Law in caſe of the heir of an obligor, in which Caſc the Jand was ſubje& to execution at the Common 
Law. And it appeareth to them, that if a man bind himſclf and his heirs in an obligation, and dicth 
(ciſed of land as well on the part of the mother as on the part of the father, in that Caſe the Law doth 
rcquire equality, and ncithcr the hew on the part of the father, nor the heir on the part of the mothex 
ſhall be only charged, and therewith agreeth 11. H.7. 12. e. | : = 
So in the Caſe in 48 E. 3. when the heir 1s vouchcd in the Ward of three ſeveral heits, de 
one ſhall be equally charged pro rata. So if two men alien lands with warranty, the lands of one 
only ſhall not be rendred in value, nor it one dicth, the land of the ſurvivor ſhall not be only ren- 
dred in value, but the charge (hall be equal upon them. F or a joint lien which bindeth che land 
ſhall not ſurvive, or lic only upon the lurvivor, as 1 Caſc of a joynt warranty, Where two for them and 
their Heirs warrant lands unto another and his heirs, the ſurvivor ſhall not be only-vauched, And the 
Sheriff cannot deliver the land of the one or the other at his pleaſure 3 for in executions which concern 
the realty, and charge the lands, the Sheriff cannot do execution upon the land of one only. And ſoif 
two bind themſelves to warranty, and both die, both their heirs ought to be vouched, ang they ſhall be 
equally charged : But againſt this two -Qbjcftions were made : . To 
1. That becauſe cachof them warranteth the whole, that both their lands, or the Jands of the one of 
the other may be put in execution : And fo it is objter ſaid in 16. H. 7.13. But to thatiit was anſwered 
and reſolved, That although that cach be bound to warrant the whole, yet non ſequitur, that the recom- 
pence in value ſhall be made by one of themonly”; tor it the heir be vouched in the Ward of three ſeveral 
perſons, one alone ſhall not be charged, þut all equally, as is holden 48. E. 3. and yet the anceſtor did 
warrant the whole. And where two are bound in a Recognizance, or:Statute, now is each of themi 


bound in-the whole, yet the land of one only! ſhall not be extended, But it was objeted, che Caſe of 


Recognizance, or Statute, is not like to the Caſe of warranty : For by the Statute or Recognizance the 
land is preſently bound in whoſe hands ſoever it ſhall come, but ſo it is not in Caſe of a warranty : To 
which it was anſwered and reſolved, That for as much as by the ſaid Book of 16. H. 7. and all other 
Books it appeareth, that the ſurvivor and the heir ought to be vouched together, and fo of the heirs of 
both ; And Littleton Chapter Homage Anceftrel ſaith, That the land which the vouchee had atthe time of 
the voucher ſhall be liable to render in value, from thence it followeth that the charge ſhall be equal ; and 
that isa ſtronger Caſe than the Caſe of the Statute and Recognizance, for the warrantty extendeth to the 
render in value lands "of inheritance: but if the husband and wife and the heirs of the wife be bound to 
warranty, and the wife dieth, the lands of the husband may be alone put in execution, becauſe there 
are no moieties between the husband and wife, and thus are divers opinions in our Books, ſome whereof 
being ill reported are well reconciled, 17 E. 3. 41. 29 E. 3. 46. 12 H.7.3.b. 16 H. 7,13, a. 22 E, 

. 1. 17 E. 3.8. 30 E. 3.40. 19 H. 6.55. But ina binding perſonal it is otherwiſe. As iFtwo be 
fond in an obligation, there the charge hall ſurvive : So -it appeareth by theſe Caſes, that when land 
ſhall be charged by any tie, the charge ought to be equal, and one ſhall not bear all theburthen ; and the 
Law in this point is grounded upon great ogy : But in all the Caſesat the Common Law, if the party 
who ſhould be charged hath alicncd the land bona fide before any Action brought, the lands in the hands 
of the purchaſor was not ſubje& to avy charge or execution 3 and that was the reaſon that the Judges 
and Sages o_ the Law —— of ES although _ the Lands of purchaſors uy 

udgment, Recogniſance, or te were ſubje& to execution, yet that gave greater privilege to them, 
ops the one arms oe to his heir. | w gn Fe 

Alſo' the Statute of Wet. 2. cap. 18. doth provide, Bxod vicecomes liberet ei medietatem terre, which 


ought to' be intended of his land ; fo the Statute of 13 E. t. enacteth, That all the lands of the conu- 


ſor ſhall be delivered to Merchants, &c. and that is another reaſon-that the land of one Terre-tenant on- 
ly ſhall not be charged with the whole debt, for as much as by the (aid Statute all the land is liable. 
nd the rcaſon wherefore'the Conuſor himſelf at the will of the conuſee may be only charged, is becauſe 
he himſelf is the perſon who was the debtor, and who was bound, and therefore it is fo 
hen ogy it is reaſon that he may be only charged 3 the ſame Taw of his heirs for the reaſons before 
rchearltd. | | | 
Note Reader, when it is {aid before, and often in ourBooks, That if one purchaſor be only extended 
for the whole debt, that he ſhall have contribution 3 it is not thereby intended that the others ſhall give 
or allow unto him any thing by way of conſideration, but ought to be intended, that the party who 
1s only extended for the whole, may have Awudita querelg or Scire fac* as the Caſe requireth to detcat the 
execution, and thereby ſhall be reſtored toallthe mean profits, and drive the Conuſee to fue execution of 
the whole land, fo in this manner every one ſhall be contributory, that is, the land of every Ter-tenant 
neh quay extended : And afterwards the Council of Sir #1, Herbert moved three Errors within 
EcOrad. | | 
The firſt was, that the Writ of Scire facias was Scire facias hered' terrarum &* tenementorum, Ofc. which 
was improper and againſt Law 3 for always 'one is ſaid heir to his anceſtor, and not to the land, for an- 
ccltor and heir are relativa, and it cannot be (aid that one is filins, or conſangrinew & heres manerij de 
Dale: but that A. was ſeiſed of the Mannor of Dale in fee, and died ſeiſed, after whoſe death the 
Marmor of D. deſcendcd to B, as conſanguines & hered: predifti 4. (and ſhew how ) and not predidt 
manerits | 
The ſecond Error was, admitting the Writ good, then for as much as the Writ requireth qwod Scire 
fac” hered' terrarum &f tenementorum,, Ec. thereturn of the Sheriff, quod Scire fecit Willielmo Harbert Militi, 
fiP & bered' preditt. Matthei, is not good, becauſe hedoth not return him heir of any lands or tenements 
as the Writ requireth ; for his warrant is not to ſummon the heirof the ſaid Matthew, but the heir of the 
lands and tenements of the ſaid Matthew, and every return ought to anſwer the point of the Writ, _ 
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not was the doubt which was referred to the conſideration of the Court. And this caſe was "Eg by 


' The third Error, admitting the Writ and the Return good, was, That the Judgment it {cl was cr- 
roncous. For the Judgment 1s given generally againſt Sir William Harbert, ®od difia Domina Regina 
recuperet vrſits pred” WilP Harbert difta tria millia librarum ; Et quod ipſe idem Willielmus de eiſdem tribus 
millibus librar” erga diftam dominam Reginam nunc oneretur, & et inde ſatisfaciat, And it was movcd by the 
Defendants Council, that the Judgment ought to have bcen ſpecial, for by this gencral Judgment his 
own land ſhall be liable, where by the Law, the land only which came to him by his tather ſhall be 
liable 3 and as hath been ſaid, he is charged as Terrc-tenant, for the conuſee cannot have an Aion of 
debt upon Recogniſance againſt the heir, tor the Recogniſance is, Onod twnc vult E* concedit quod ditta ve- 
cum Lins de bonis & catallis, terris & tenementis, Ec, levetur : So that the'charge is impoſed upon his 
goodsand lands fo that debt doth not lie upon it againſt the heir, no more than in a Recovery in debt, 
tor there Scire facias licth againſt the heir, but 'no Action of debt : Then although that the heir maketh 
default, yet the Judgment ought to have been ſpecial, for it was (aid in this Caſe, if the heir had appcar- 

*d, and pleadcd a falſe plea, yet the Judgment ought to have been ſpecial, for he is not charged mercly 
as heir, but rather as Terre-tenant. And with that agreeth 33 E.- 3. Execntion 162. in debt the Plain- 
tiff recovered; and before execution the Defendant died, the Plaintiff prayed a / Scire facias againſt 4. 
who was Terxe-tenant of the Defendants lands, and had it, who came and counterpleaded the exccuti- 
oh, ahd they were at iſſue, and afterwards did not follow it, for which exccution was awarded! againit 


- Him; and the Plaintiff prayed execution as well of his own larids which he had the day he pleaded, as of 
. "th& debtors Tands in his hands, becauſe he pleaded a falſe plea. ' ' But by the rule of the Court he could 


ave but only. the lands bf the debtor. Vide 16 E. 3, 15, But theſe Points were not reſolved by the 


Court, but afterwards, upon a Petition made to the Queen, Sir William compounded with her. Plowden 


and Coke were of Council with Sir W;/l;iam Harbert And note well the new Writ of Error after the en- 
try of the firſt was not brought, quod coram vobjs reſidet, becauſe the Record is not removed out of the 
keeping of him who had the cuſtody thereof before, but it remained in the ſame cuſtody after the Writ 


of Erxor purchaſed as it' was before. 
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[19] | | > dy Richard Hinde Plaintiff, and William —_ _— in an Ejed;one firme in the King's 


Bench, of lands in 'Aldenham in the County of Hertford upon a Leaſe made by Thomas Brand and 
Conſtance his Wife, and William Davies and Margaret his wife to the Plaintiff for ſeven. years. The De- 
fendant pleaded, Not guilty, and he Frey gave a ſpecial verdi& to'this effet ; Thomas 'Borafton was 
ſciſed in fee of the hob atoreſaid, and held them in Socage, -and had iſſue _ Borafton his eldeſt 
ſon, Henry Borafton his younger ſon 3 and brey had iflue Conftancethe wife of the ſaid Brand, and the 

faid Margaret wife of the fid Davies ; - and the ſaid Henry Borafton had iſſue, Hugh. And after- 
"wards the {aid Thomas Borafton 12. Auguſt, 1559. by his Will in writing deviſed the Tenement:in theſe 
' words, viz.- Ttem, Igive to Thomas Amery and Amphillis his wife, all that my upper part/ of my, Cloſe 
called Reading for cight years next after my deceaſe. And that the ſaid Thus Ju, nor his ws 
"ſhall during the aid Term, fell none of the faid Wood or Timber in or upon the ſaid upper part, but 
ſhall preſerve the woods to the uſe and behalf of the heir in remainder : And after the term of the faid 
cight years, the (aid upper part to remain to my Executors until ſuch time as Hwgh Borafton ſhall accom- 
Pliſh hisage of 21. years, andthe mean profits'to be employed by my Executors towards the performance 
of this my laſt Willand Teſtament : And when the ſaid Hwgh ſhall come to his full Age of 21 years, then 


 T will he ſhall enjoy the ſaid upper part to him and to his heirs for ever. 


And afterwards the ſaid Thomas Boraſton 14. Augufti anno 1 Eliz. died, and the ſaid Hagh dicd before 

his full Age of 21 years, about the Age of 9-years. - And that ,Philip Boraſton was brother and heir of 
Boraſton 3 and the ſaid Philip afterthe end and expiration of the ſaid texms, thatis to ſay, of Thoms 

 Amery and Amphillis his wife, and of the ſaid Executors entred into the ſaid lands as brother and heir of 
Hugh Boraſton, and demiſed the aid Lands to "the (aid William Ambrey, &c. by force whereof he was 
poſſeſſed, upon whom the ſaid leſſors of the Plaintiff in the right of their wives entred in the ſaid lands; 
And by Indetate bearing date the ſame day and year mentioned in the Declaration demiſed to the 
Plaintiff, prot in the Declaration, by foxce aotwxenl he . was poſſeſſed, till the Defendant by the com- 
mandment of the faid Philip, entred upon him,&c:And if the'{aid entry of the Defendant were lawful or 


the Council of the Plaintiff. And it ſeemed to them, that no remainder was veſted in the (aid Flygh Br 
raſton until he attained his age of 21 years, and in the meantime, that the lands did deſcend to the daugh- 
ters of the eldeſt ſon who arc general heirs tothe deviſor 3 andifor as much as Hrghdid never accomplilh 


' his ſaid age, for this cauſe the land ſhall neverſettlein him, but remain in the heirs general 3 and in prook 
that the remainder doth not veſt in Hugh before his ſaid age, they faid, that-it, appearcth by the words of 


the Will that he ſhall not have it until his aid age of 21 years,” For the words are, And when _ 


- 
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Hugs ſhall accompliſh his ſaid age of 21 years, then I will he ſhall enjoy the ſaid upper part to him and to 
his heirs for ever : So that it fully appeareth, that this deviſc to Hugh doth depend upon a contingent, 
that is to ſay, upon the accompliſhment of Hugh's tull age of 21 years, and that onght to ptecede betore 
the remainder can begiti, and whether Hugh ſhall attain to his age is ſo incertain that no man can know, 
but it dependeth upon the providence of God. And it was ſaid, that if Thomas Boraſton in this Caſe had 
made a leaſe till Frgh attain his full age, Hugh then being of the age of 9 years, the leffee thould not have 
an abſolute leaſe for twelve years : for if Hyg (hall die before his tull age, the leaſe ſhall be ended, Anod 


it conceſſuem per curiam. 
fr Rid, That when a particular eſtate (which doth ſupport a remainder) may detetmine bs- [20] 


It was alfo 7 : 
fore the remainder can begin, there the remainder ſhall not prefencly veſt, but ſhall depend in contingen- 
cy : as if one make a Lealc to 7.8. forlife, and after the death of F. D. ro remain to another in fee, 
this remainder doth depend in contingency 3 for if 7. 5. die before F. D. the particular eltate_is deter- 
mined before the remainder can begin. So and upon the ſame reaſon it is adjudged m Colthirſt and Bcizt- 
ſhings Caſe in Plow Com. where the Caſe in cfte& is, That alcaſe is madeto A. for life, the remainder to 
B. for life, and if B. die before 4. that it ſhall remain to C. for life, this is a good remainder upon con- 
tingentif 4. ſurvive B. which Caſc is all one inreafon with the common Cale which is very often agreed 
in our Books. A leaſe is made to one for life, the remainder to the + heirs of F. S. this remainder 
is good upon a contingent, that.is to fay, if the leſſee for life overlive F. S. otherwife not. So and'for 
the ſame reaſon, if a tan mpg wo a ſon of the age of 9 years, make a leaſe until his ſo ſhall attain 
co his full age, and after that he all accompliſh his full age, that it remain oyer'to another fee; nothing 
veſts (without queſtion preſently) in him inthe remainder, which was granted by the Court. And it 
was Gid by the Plaintiffs Council, chat ſuch remainder is utterly void, and yer may take eff:& : For 
in as much as the remainder ougit to paſs out of the leſſor prefently, either'to him” in the remain- 
der, or to be in abeyance or cuſtody of the Law, and a freeholq cannor'in fach'Caſe 'be in abeyance, 
for this cauſe the remainder is utterly void 3 As if 'a man make a leaſe to 4. for 2t years, if B, live 
ſo long, and after the death of B. chat it remain over in fee, this remainder is void : Soif a leaſe tor 
years [of made, the remainder to the right heirs of 7. $. this remainder is, utterly void; god fuit com 
ceſſum per curiam. Oy : 
| Ay was ſaid, That when the remainder is limitted to take ce upon the doing, of an act; whichs, 

2& ſhall be the determination of the particular eſtate, yer if the act depend upon eaftiſty and meer incer- 
eainty whether it ſhall ever happen or not, there alſo the remainder doth depend in contingency, and "I 
ſhall not preſently veſt : As if 4. makea teoftment tothe uſe of B, until C. come from Rome into England, , [. b ] 
and after ſuch return from Rome into England, to remain over in fee, this remainderdoth depend in con- 
tingency : for it is incertain whether C. ſhall ever return into England or not, which was granted by the 
4 whole Court, .And fo it was .concluded by the Plaintiffs Council, that for all theſe . cauſes Ju t 
i ought to be given fot the Plaintiff. Againſt which it was 7. o9gr-s the Defendants Council, and they 
3 conceived that the remainder did ſettle in Hugh preſently by the death of the deviſor, and by his death 
7 without iſſue the land did deſcend to Philip his brother wholeaſed {to the Defendant. For it was faid, that 
in this Caſe, that although that Hwgh died before his full age, yet the intereſt and term of the Executors 
did not ceaſe 3 and their reaſon was becauſe that in Wills the intent of the deviſor is to be conſidered 
and when he deviſeth his Jands to his Executors until = his ſon ſhall come to full age for payment of 
his debts, and toperform his Will, it is to be intended, that he hath made computations that the profits 
to be taken of his lands by his Executors during the minority of his ſon (which was for the ſpace of 12 
hu would faffice to pay his debts, and. toperformhis Will, and that he did not intend to determirſg ic 
y the death of his fon: ; for then the means which he preſcribeth to ſatisfie his debts, 'and'to perform his 
Will ſhall be defeated, ' and by conſequence, his debts ſhall remainunſatisfied, and his WHl unperformed 3 
: and therefore this Caſe of a deviſe doth differ from a leaſe or a grant made inthe like manner. For the 
I devifor is intended to be ;nops confilii, and therefore the Law Tehis counſel, and according to his in- 
| tent appearing in his Will ſhall fupply the defe&t of the words : And therefore where the devifor faith, 
Until ſuch time as Hugh Boraſton (hall accompliſh his full age of 2r years, the Law which favourerh'the 
performance of Wilts (according to the intent of thedeviſor)in conſtru@ion ſhall make it, until fach time 
as Hugh Boraſton ſhould have come to his full age of 21 years : For when che deviſor by apt words 
might have by good advice made his Will good and fufficient in Law according to his true intent, there, 
although that the deviſor being hindred by fickneſs, or that he wantech good advice, make his Will m a 
diſordered manner, and in barbarous -and unfit words, the Law in ſuch cafe ſhall reduce the words 
which want order into order, and ſentence his unfit words to words ſufficient! in Law according to his 
intent as appeareth by his own words. As Mich. 32 & 33 Eliz. in the Kings Bench it was adjudged 
between Wellocke and Hamond in Treſpaſs, upon Not guilty pteaded the Caſe upon ſpecial verdict was 
ſuch : A Copiholder in fee of land difcendible in Borough Engliſh, having three fons and one daughter 
deviſcd his land to his eldeſt ſon, paying to his daughter and to every of his other ſons 40.5, within two 
years next alter his death, the deviſor made a furrender according to the cuſtom of the Mannor tq the - 
ule of his Will, and dicd, the eldeſt Son is admitted, and doth nbt pay the mony within two years, the , [24 ] 
youngelt ſon now Plaintiff entred into the Land, and it was adjudged that his entry was lawful : And 
in this Caſe two Points were reſolved. | 
1. Although the Jeuly profits of ,the lands for two years exceed the money to be paid fo his ſons and 
daughter, yet the eldelt ſonhath a fee ſimple : for the recompence and conlideration, although it be not 
fo the value of the Jand, in caſe of a Will doth make it in conſtrudtion a tee ſimple 3 And in the Book 
of 4 E. 6. Eſtates By. 18. & 29 H.$. Teftaments 18, 22 Eliz.. Dier 371. no mention is made of the va- 
lye of the land, no more than in the Caſe of Bargain and Sale of land in 4 E. 6. Eftates 78. yet the tee 
&mple of the uſe ſhall paſs, 


3. It 


(5] 


[22] 


MY 


en and When) in our Caſe are demonſtrations of time, when the remainder to Hugh ſhall take cftedt 

in poſſeſſion, as in the (aid Caſes of a leaſe for lite, and leaſe for years, and not when the remainder fhall 

veſt, quod fuit "46 per tatam.Curiam. And Judgment was given, That the Plaintiff ſhould take no- 
thing by his Bill. - SEP ' | op 

eyton, the Queens Sollicitor, and Thomas Foſter and others were of Council with the Plaintiff, and 

Cokg and others with.the Defendapt:;and,note.in the, Declaration it doth not appear. which husbands and 


F : 


wives made the leaſe to the Plaintiff by. deed, -and no exception taken to it. 
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j : Walker's Caſe. Rs OPT; F : MT OM 4 
THE Caſe was thus in effect ; Walker leaſed certain lands: to Harris for years, . the leſſec aſſigned al] 
A. + his intereſt. to another, Walker brought an Action of debt againſt Harris for xent behind after the 
aſſignment, . and.if the Action were: maintainable or.not, was the queſtion. And it was objected againſt 
the. Aion that the land was debtor, and. not the perſon but. in reſpe&t of the land 3 and adifference was 
taken, between a perſona) contract and a real contract, forit a man let a ſtock of Cattel and other goods 
for years, rendring rent at ſeveral days, he (hall not have an Action of debt till all; his days be incur- 
red, So if. a man, make..an obligation or other contra to pay,ſeveral fummes. at ſeveral OY If 
ſhall not have. an; Aﬀtion of debt till. all the days are paſt. But in the Caſe of a leaſe. for years whic 
is 2 xcal .contra&, the leſſor ſhall have an Action of debt after every day as it apprarcth by 45 E. 3. 
8. 2.E. 4.11. which proveth that the leſſee is not charged in hes. of any perſonal contra, but in 


Teſped of reality, And therefore. when the leſſee, alligneth over all his term or intereſt, all the realty 


which always followeth. the land is gone. , Alſo if a man ſclleth goods to be paid at ſeveral days, in 
ſuch.Caſe, although:that the goods be taken by one who hath right, before the day, yet the eller (hall 
have an Action of debt in reſpe& of the contract ; But if a man make. a leaſe for years rendring rent, 
it before the day, incurred” the land; be cvicted by title paramount, the leſſor ſhall not have. an Aion of 
debt, becauſe the fame is arcal contract, and followeth the eſtate of the land, and the rent iſſueth out of 
the land, and the perſon; is not the debtor but in reſpect of the land, for if the lefſee grant over all his in- 
terelt the leſſor, may have an Action of debt May the Aſſignee with whom thexe was no contra by 
deed. . But for as; much as the rent "iſſueth, oyt of land, the allignee who hath land, and is privy in 
cltate is debtor in "fre of the land : ; So.that if a. man leaſe three acres. rendring rent, and the leflor oult 
the leſſee of one acre, he ſhall not have an Aion of debt for any part, but if the leffor recover part in an 
Action of Waſte, or; enter-it. part by forfeiture, or by ſurrender, or by ſpecial condition for entry in 
part,,'or if part.of 'the land be evicted by title paramount, in all theſe Caſes the rent reſerved upon the 
leaſe for years which is a rent ſervige, ſhall be apportioned. Ergo, the contra followeth the land, for other; 
wiſe theleflor inight in all theſe Cale have an Aion of debt for the-wholerent in reſpeR of the contradh, 
as he thall not have upon. a: ſale of 'gp@ds, 3 for which matter ſee .23 H. 6. 23. 9 E. 4. Þ» 21 E. 4-29, 
which Book is tobcintendedof a lawful entry as for Forfeiture, or by ſurrender, and not of a tortious entry 
; | & 118 hunks a5 
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4 H. 7. 6. Apporcionment Br. 26, 25 HL $.36. 13 H.8. 30 H. 8. 4 poreionment By, 7. 3 H.7.i7. And 
ſo all the Books are well reconciled. So it appearcth, that although in every leaſe for years there is a 
contradt between the leſſor and leſſee, yet that contract is annexed to an eltate and followeth the land. 
So on the other ſide if the leflor grant over his reverſion, the contract runneth with the eltate, and there- 
fore the grantor ſhall not have avy Acton of debt tor rent due for his afſignmend,but the grantee (hall have 
the ſme, for the privity of the contract tolloweth the Eſtate of the Jand, ahd isnot annexed to the per- 
ſon, but in reſpect of the eſtate : As where there be divers parceners of an Advowſon, the eldeſt hath 
prerogative to. make the firlt preſentment, but it is not. in reſpe& of her perſon only, but as it is an- 
nexed to her eſtate, For as 5 H. 5. 10. is agreed, her husband who is Tenant by he curteſie (hall 
have it : So if one coparcener hath a rent granted to her for 6welty of partition, ſhe may diftrain 
for the ſame of common right without any words of diſtreſs, and ſo ſhall her grantce, for it was not 
annexed to her perſon only, but to the eſtate alſo, as it is holden.in 21 Hl. 6. 11. So the grantee of re- 
verſion, and the Lord byeſcheat ſhall have an Action of debt for the rent as it igholden in 5 H. 7. 18: 
for the contra is incident to the eſtate : But upon great deliberation and conference with others, it was 
adjudged by ray Lord Chiet Juſtice, Sir Thomas Gawdie, and the whole Court of Kings Bench, That 


the Action would lie. 
And firit for the true apprehending of the reaſon of this Caſe, and of all the other Caſes which:have 


been urged on the other fide (for the Law always and in all Caſes, is conſonant to it ſelf) Itis toknow, - 


thac as to the matter now in Queſtion there are three manner of privities, ſcil. privity. in reſpe& of e- 
ſtate only, privity in reſpe& of contract only, and privity in-reſpedt of eſtate and conttadt together : 
Privity in eſtate only 3 as if the Lefſor grant over his revertion (or if the reverlion eſcheat) between the 
grantee (or the Lord by eſcheat_) and the leſſee is privy in eſtate only, ſo between the leſſor and the affignee 
of the leſſee, for no contraft was made between them,” Privity of contract only is perſonal privity, and 
extendeth only to the perſon of the leflor and to the perſon of the leflee, .as-in the Caſe at Bar, when the 
lefſee aſſigneth over his intereſt, notwithſtanding his afligning| the privity of contract remaineth betweek 
them, although the privity of eſtate , be removed by the ad of the leſſee hinaſel, and the reaſon: 
thereof is. | | | {17 | 
Firlt, becauſe the leſſee himſclf ſhall not prevent by his own a& ſuch remedy which the leſſor. hatly 
apainſt him by his own contraQ, but when the leffor granteth over his reverſion, there againſt his own 
grant he cannot have remedy, becauſe he hath granted the reverſion to another 'to which the tent is 
mcident. | ; 
Secondly, the leſſee may grant the term to a poor ran. who ſhall not be able to: ryanuxe the land, 
and who will for need or for malice ſuffer the land to lie freſh, and then: the leſſor thall be: without re- 
medy either by diſtreſs or by a&tion of debt, which (hall be 1nconvenient;; anttiſhall in effe& concern 
every man (for, for the moſt part every man is a leſſor or a leſſee.) and for theſe two; reaſons all the 
Caſes of entry by wrong; evidiion, faſpenſion and apportionnient of reot_are anſwered: For in ſich 
Caſes either it is the ad of the leſfor himſelf, or the adt'of 2 firanger 3 and. in ohe of the aid Caſes the 
ſole ad of the leſſee himſelf ſhall prevent che leffor of his remedy, and bring in fach inconvenieaxe as: 


hath been ſaid. | 


The third privity is of contra and cliate together, as between the leflor and the: leſſee himſelf x And. 


couſin German to fapport it, and prove it, And therefore it was a by IE ra oh +4 
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him, but the Lord always may avow upon the feoffor as it' appeareth in 33 E. F Avoyry 255: . For 
c than the Caſe at Bar : 


So it Tenant in Dower, or Tenant by the Curteſie grant over their cſtate, yet privity of contradt re- 
rmaineth between the heir and them, he ſhall have an Action of Walt againſt them for Waſt after the 
aflignment : Bur if the heir gant over the reverſion, the privity of the Action is deſtroyed, and the 
grantee cannot have auy Aion of Waſt, but only againſt the aihignee 3 for between them is privity in 
cliate, and between the grantee and the tenant in Dower or Tenant by the Curtche is no privity at all. 
See F,N. B. 56. f. Temp. E.1. Waſt122. 18 E, 3.3. 30 E. 3416. 36 E. 3.23. 11H,4.18. Andit 
was agreed, that if theleſſor enter for condition broken, or if the.lefſee ſurrcnder to the leflor, the eſtate 
411d cerm is determined, and yet che leſſor ſhall have an Action of dcbt tor the arrearages due before the 
condition broken, or the ſurrender made, as it appeareth by F. N. 5.120. 30E,3.7. 6 H. 7. 3. b. F. 


N. B. 122. (againk the Book of 32 E. 3. Bir 262. which is not Law , and that in xeſpet of the contra 
R between 
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Part, II. 


{»twcen the leſſor and the leſſee. Note Reader, that fo great was the authority and conſequence of this 
judgment, that atrer this time not only the Point hath been adjudged and contirmed after, but all the 
differences in this Cale taken by,Wray chicf Juſtice and the whole Court have becn adjudged, as you 
may learn by the Caſes following, Hill. 36 Eliz. in the Kings Bench, 420. between UVngle and Glover it 
wasadjudgcd, That if the leflee for years aſſign over his term, and the leflor by deed indented and ©n- 
rolled according to the Statute, bargain and ſell the Reverſion to another, that the bargaince ſhall not 
haye an Action of debt againſt the leſſee, for there is no privity betwixt them. But it was agreed by 
[24] Popham chict Jultice, Clench, Gawdy and Fenner Jultices, that after the aſſignment the Icfſor hini{Ulf may 
have an Action of -debt againlt the leſſee for rent duc attcr the afſignment. Trinit. 37 Eliz. in thc Kings 
bench, Rot. 1042. between Overton and Sydþall two Points were reſolved by Popham chict Jultice ad the 
whole Court. . 
I. That if the Exccutor of a leſſee for years aſſign over his intereſt, that an Action of debt doth not 
lie againſt him for rentdue after the aſſignment, | "G- 
2, If the leſſee tor years aſſhgn over his intereſt, and dieth, the Executor ſhall not bc charged for rent 
l due aftcr his. death, for by the death of the leſſee the perſonal privity of contract as to the Action of 
| debt in both Caſes was determined. And Mich. 40 & 41 Eliz. between George Brome Eſquire Plaintiff, 
| and Hore Defendant, the Caſe in effect was ſuch 3 A, leaſed toC. three acres of land for years rendring 
rent, the faid C. aſſigned all his intereſt in one acre to another, A. ſuffered a common recovery to the 
uſe of B. in fee who brought an Action of debt againſt the rſt leſſee, and it was adjudged by Pophant 
chief. Juſtice and the whole Court, that the Action did lie 3 for in as much as the leſſee hath afſgned 
his intereſt but in part, and remaineth poſſeſſed of the reliduc, that not only the 1effor, but alſo his 
alſignee, or he who claimeth under him ſhall have an action of debt for the whole rent againſt the leſſee, 
for there was not privity of contract only, but alſo privity in eſtate and contra& together, and therefore 
EE the action in this Caſe ſhall go with the eſtate 3 As if at Common Law, if before the Statute of Dis 
emptores texrarum the tenant had made a feofftment in fee of part of the terancy, there was not any ap- 
porcionment, but the Lord, or his grantee ſhall avow upon the feoffor, for as much as he remaineth 
tenant in reſpe&t of the reſidue : But if he had made a feoffment of the whole, then the grantee of the 
Lord ſhall not avow upon him, as it hath been faid before : See 22 Af. .52. 24 H. 8, 4. b, 32 H.8. 
Bri Acceptance for this matter. And Pophan: chief Juſtice in this Caſe faid, That in Caſe when rent upon 
a leaſe for years ſhall be apporcioned, it in an Action of debt the leſſor demand more quam oportet 3 yer 
upon Nzþil debet the leſſor ſhall recover as much as ſhall be apporcioned and aſſeſſed by the Jury, and 
ſhall be barred for'the' refidue; And' Paſch. 4.1 Eliz. Rot. 2485. in the Common Pleas, Samuel Marrow 
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[ b ] a demiſe made by the Plaintiff by deed indented of certain land to the inteſtate for years rendring rent, 
and for rent behind after the death of the inteſtate the Action was brought ; The Defendant pleaded that 
before the rent behind, one of the Defendants had affigned all his interett to Thomas Boorde, of which 
aſſignment the Plaintiff had notice, and accepted the rent by the hands of the aſſignee due at a day after, 
the aſſignment, and before the day-at which the rent now indemand was due , upon which the Plain- ' 
tiff did demur, And it was adjudged againſt the Plaintiff, becauſe that the privity of the contract as to 
the Action of debt was determined'by the death of the leſſee 3 and therefore after afſigment made by - the' 
adminiſtrator, debt did'not lie againſt the adminiſtrator for-rent due; after the aſſignment according to 
the Judgment given in Overton and Sydbals Caſe before. A | 
': Alſo it was Ga, that if the leſſee alſign over his term, the leſſor may charge the leſſee or his aſſignee 
at his election 3 and therefore if the leflor accept the rent of the aſſignee,he hath determined his election, 
atjd ſhall not have an'AQion againſt” the leflee after for rent due after the aſfignment, no more then 
if: the” Lord once accept of the- xent:; of the feoffee, he ſhall not, ayow. upon” his  feoffor: And by 
theſe Judgments and Reſolutions you ſhall the better underſtand your Books, betwixt which .pri- 
ma. facie'leem to'berſome diverſity of: opinions, Vide 44;E. 3.5. & 44 Af; 18. 9 H, 6. 52. by Paſtor, 
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[25] IT an Action of Treſpaſs brought'by Fobn Butler ' againſt Thomas Baker and Thomas Delves Defen- 
5 | JL dants for Treſpaſs in' parcel of the: Mannor of Thoby in the County of Eſſex, and upon Not guilty 
pleaded, the Jury gave a ſpecial Verdi& to this effe&; "William Barners ſeiled of - the Mannor of 

Hynon in the County of Glouceſter, had iſſue William his eldeſt ſon, Thomas and Leonard Barners, and 

that William the fon married Elizabeth Eden ; and afterwards '2 & 3 Phit..& Mar. William the father in 
conſideration of the faid marriage, and for s Joyricace for the ſaid Elizabeth, did. enfeoff' of the faid 
Mannor of Hynton Robert Rocheſter Knight, *and others unto'the uſe of the ſaid William the ſon and Eli- 

zabeth his" wife and' the heirs of their two bodies begotten 3 And afterwards 'ilkam the father TT 
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brought an Aion of Debt againſt Fr. Twrpin,and W.Twrpin Executors of George Turpin,and declared upon | 
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Part [1]. Butler and Baker's Cale. 


by which the reverfion of Hynton deſcended to W:1!;zm theſon 5 ar hogs £ Ss 
of the-Mannor of Thoby (whereof the place in which 15 parcel ) —_= ES 5s p _ ON 
County of Eſſex in tee, and had iſſue Thomas and Grifi/d now the wile of Baker one Fr - Defe Fi w_ 
And afterwards William the ſon by his laſt Will m writing deviſed, that Eliz Seal his if: thi _ 
and hold during her life the Mannor of Thoby in conſideration of ber Joyntite * | Do ety =_ have 
Mannors Kar) to. 3: Providcd always, that if the ſaid Elizabeth (hall take her (1c OVre x all his other 
ture of any lands of 1i/liam thc {on, that than the ſaid Will of the Mannor of Ti — 5 GPeng 194 Joyn- 
4th (hould be void : And aftcr the death of the faid Elizabeth, the ſaid Mannor FF - = ſaid Eliza- 
to Thomas his ſon, and tothe hcirs males of his body, the remainder to the ey: = Y ould remain 
(aid William the ſon, the remainder to. Thomas his brother for life, the nates = - ; Oy (Ne 
tail, the remainder to Leonard Barners, and tothe heirs males of bis body. tlic : Tr ; ay cldcſt fon In 
Barnersin tail, the remainder to the right heirs of William Barners the ſon "And Fang to Richard 
as aforcſaid ſciſcd of all the premiſles, died thereof ſo ſeiſed 3 and that the Mints f Ts OP 
were holden of the Queen in Capite by Knights ſervice, and that after the death 'of Tr lll rap rapes 
witc by word in the Country did wave her cſtatc in Hynton, and agreed to the M: Feds Too the ſon, his 
tred into it 3 And that the Mannor of Hynton and the lands in F obbing were an mr ho "xt and cn« 
the lands and tenements whercof 1/;Iliam the ſon dicd ſeiſed. And that Thom oy: 1 oo; Part, 0b, al 
Thomas ſon of the father were dead without iſſue, by which Leonard entred into nas William, and 
2nd took to wife Mary Gedges and died, Anthony his fon affigned the Mannor of T! b annor of, Zhak 
for her Dower now the wife of Butler the Plaintiff, And that Thomas Delv f. ne Tang Mary 
che command of Baker the other of the Defendants centred, &c. And it the il : 0 poendangs by 
were lawful is the doubt 3 and the Caſe in effe& is ſuch : 1am ſciſed of Th, ad. laid  Delves 
William and Elizabeth his wife ſeiſed of 'Hynton to them and to the heirs of their bod Fating, and 
eſtate mad2 to them before the marriage for the Joynture of the wife, the revert > ors begotten by 
Thoby amounting, to the value of two parts, and Fobbing and Hynton AIG ell chird to. Le in ; fee, 
Hynton are holden in Gapite 5 William by his Will deviſeth in writing Thobyto his wile her I 
condition-that ſhg ſhall not take her former Joyntyre, with divers ws 7 ti over wr Fo ” lite, upon 
in the Country refuſeth her former; Joynture in Hynton. If the Will be ood fe » as Vs 0 oP 
but fog pau ne os Queltions were moved in this Caſe. _ good icy (AE Ct "Thugs 
\ 7. If the refuſal in the Country ſhall develt the eſtate tail whi d i F | 
WE. 7 Admitting the refuſal in the Country ſhall deveſt it, if rage fer ws OO. dy eo 
Will ſhall be good for the whole Mannor of Thoby by the "Statutes of 32 & Y g reation tat , the 
for part. And this Caſe was argued in the Kings Bench by Egerton 2 Oe Solliite all be voul 
Buek'e i a aprpy Tag by Ton the Queens Attorney and Coke ' for the Defendant. wy jv 
wards Mich. 33 & 34+ Eliz. the Calc was argucd b ind Fenner and C EZ pot: ns 
Plaintiff, 2 And Wray [Sx Juſtice, and tar fon the Defendant arg tiges pron ng GE 
was argued by. the Councel of the one and the' other, ſide in the Excheque " Chamber b x 
Juſtices of England 3 and Wray.chiet Juſtice told me, that And, . hy c ver Gl amber before all the 
and Manwood chief Baron did agree with him ; And afterw _—_— : Y uſtice of. the Common, Þ leas, 
Term 34 Eliz, died, who was a moſt reyererid Judge, "c ar c bl _— Juſtice the laſt day of Eaſter 
: ; LD Fon y | I udicial. knowled 
nicd with a ready and ſingular capacity, grave and-ſenſibl ro ap grolrep 4 al. ANUVICOge ACCOMPaA-» 
tience 3 and Sir John Popham the Queens late Attorney G ah wp RH and continual and admirable pa- 
Michaelmas Term 34 & 35 Eliz. Sir Roger Manwood Foe Baro Fr 7 ucceed him. And afterwards in 
of great andexcellent knowledge in the Law, and Gr annoy” Porn Satp allo a reverrng a 
Fara p j9rm Ni of __ Pej Knight, late one of the” args of 7b poor: Pleas and 2-0] 
erwards the Caſe was oftentimes argued as well in the Exch Chamber as £ - 
before all the Juſtices of England and Baron ; actor Commer 85. at Serjeanſs Tha 
themſelves, Judgment a, an RS to Salk? GD rane _ rigs: "oucap mg HOP 
Bench accordingly 3 and in this Caſe divers Points were reſolved, » WON ys 00 (he TO 
Firſt, That at the Common Law, if lands be given to the a d Y TILA RAS | 
Jutong dicth, there the wife cannot deveſt the Fckold out of her by _ as ral la: a= and. he 
in the Country : i | | ; | rbal WAVET Or agreement 
to the faid os pad ol yues Are 2 - oy Rio he faith that ſhe utterly waveth and diſagreeth 
may enter when ſhe pleaſeth ; So if beforc wagbrage v YETI wrgerw doth remain in her, and ſhe 
that the doch ae nd ite! to the Fred ee or ends er Be lake Os 
of Record 3 for a verbal aſſent and agreement i as much, yet aftef ſhe might waverthe ſame in aCourt 
any cftect in Law, for the Law Pega ref =” pa _ was holden by divers artych Caſe is not of 
therefore if ſhe enter into.the land and tak Ro an act without words, then words without ad, and 
ment in I nd taketh the profits, although. ſhe ſaith nothing, it is a good agree- 
aw, for the Law doth reſpect deeds, but words without deed EE ren 
in Law, as it is adjudged in M. 34 E. 1. _— _ eeds are not in this Calc regarded 
when he commeth into a Court of Record my 32. - if a man take a diſtreſs for one thing, yet 
where a freehold is veſted in him the Does Be ante oem PR» np fornorl 
wh e ſame cannot be deveſted by barc word in the Country, and there- 
hi greeth 17-E, 3. 6. & 17 Af. where the husband aliencth his 6 - 
im and his wife in tail, the husband d; usband aliencth his land, and taketh back an eltate to 
Ke OP ue" » the husban dicth, the Lord of whom the land was holden by Knights 
vice luppoling the husband dicd ſole ſeiſed, by word affigned D holden by Aaignts ler- 
it was adjudged that the refuſal of the eſtate of inheri 4 d Fe the wie WY erpect, wt 
not develt the freehold out of her. Alſo i Francs, 200 mace of DONT Pers, ſhall 
ment was made to four, and ſciſn ry I3 R. 2. fointenancy, the Caſe was 3 A Charter of tcott- 
given, the fourth came and ſaw he Decd ped arp three m the name of all, and after the (eifin- was 
por agree to the Deed. but {re any IL arch” ) — that he would have nothing in the land 
| : adjudged that this diſagreement by word in pais thould 
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not develt the frechold ont of him. And Thorpe in 35 E. 3, tut. Piſcliimer faith, that in ſuch Cate the 
Tenancy doth remain in all notwithſtanding diſagreement in a Curt of Record. Another reaſon was 
alledged, That a treehold ſhall not ſo eafily be deveſted' by bare word in pair, to the end that the Te- 
nant to the Pr.ecipe may be the better known : But as an act in pais may amount to an agreement, ſo ar, 
aCt in pis may amount to a diſagreement, but that is always of one ſame thing : As if Lord and Te- 
nant be, and the Tenant by deed doth enfcoff the Lord and a firanger, and makcth livery to the ſtranger 
in the name of both, in this Caſe if the Lord by word diſagree to the eſtate, it 1s nothing worth ; and 
on the other fide, if he entreth into the land pencrally and taketh the profits, this a&t lhal] 
amount to an agreement to the feoffment 3 but if he cnter into the land, and dittrain for his Scigniory, 
this act gmounteth to a diſagreement to the teoftinent, and (hall deveſt the freehold out of him, and 
therewith agreeth 10 E. 4. 12. by all the Juſtices: And yet in ſome Caſe a claim by word ſhall dic 
an epirf to be an agreement to onecfate, and a diſagreement to another. As if lands be given to the 
husban 
him and his heirs, and afterwards deviſeth the ſameto the wife for life and dicth, the wife entreth claim- 
ing by word the eltate for life, this is a good diſagreement to the eftateof inheritance, and a good agree- 
ment to the cltate for. life, and therewith agreeth 18 Eliz. Dier 351. b. for there is not any doubt of Te- 
nant to the Preczpe, and the a& and words work together. But if the wife before her entry agree by 
word to an eftate, and diſagree to the other, it is nothing worth 3 But if 4, maketh an obligation to 
B. and delivereththe ſame to C..to the uſe of B. this is the deed of 4. preſently : But if C. offer it to 
B. there B. may refuſe the ſame in pais, and thereby the obligation. (hall loſe its force (but perhaps in 
ſach Caſe A. in an Action brought upon this obligation cannot plead that it was not his deed, becauſe it 
waSonce his deed_) and therewith agreeth Hill. 1 Eliz. Rot. 442. in Tawes Caſe Reported by Serjeant 
Bendlbves, and by the Lord Dier Hill. x Eliz. 167. The fame Law of a gift of. goods and chattels, it che 
deed be delivered to the uſe of the donee, the goods and, chattels are in the donee preſently before no- 
tice or agrecment,' hut the donee may make refuſal in pair, and by that the property* and intereſt ſhall 
be develted, and ſuch diſagreement need not to be in Court of Redbrd. Note Reader by this Reſolu- 
tion, left you be drawn to error by certain opinionsdelivered by the way in 7 E. 437. & 19.6. 8 E: 4. 
29. 8 H.7. 13. 39 H. 6. 44. b. and diversother Books obiter. _ | | | 

Secondly, it was reſolved, that though the eſtate is created by limitation of uſe, by limitation made 
after the Statute of 27 H. 8. , which Statute hath transferred the uſe untg' poffeſſion, tor 1{o is the uſual 
pleading, de »ſibres int poſſeſſionem transferendis, and although that an uſe might have been waved by word 
in I before the (aid ' yetnow the Statute doth incorporate the uſe and pofietfion of the land, 
and hath coupled them. together with an indiſfoluble confjarxtion, and therefore no more then an eltate 
created by feoffment,; gift, or grant can be waved in pair, no more.can ſuch eſtate 'created by limita- 
tion of uſe, which matter upon theſe words of the ſaid AR (in ſuch manner, form, and condition} is 
well and at large explained and reſolved in Dillon and Freins Caſe, and in Corbet's Cafe : And there- 
fore it was reſolved-in this Caſe at Bar, the refuſal in pazr.to have the Mannor of Hynton, and the entry 
and agreement to the Mannor of Thoby was a good agreement to one, and a refuſal to the. other, and by 
the inheritance was deyelted, and that by force of the Statute of 27 H. 8. cap. 10. verſus finem, con- 
cerning Joyntures of wives, by which it is provided, That if any wife ſhall have any Mannors, &c.unto 
her given, or aſſured, after marriage for term of her life, &c. that then. ſuch wife over living her husband, 
fhallkand may at her liberty after the death of her aid husband refufe to have, and take the lands, 6c. 
and to have, demand, and take her Dower, any thing, in this Ac to the contrary notwithfianding. By 
which words it was unanimouſly agreed by all the, Juſtices and Barons of the Exchequer, That the wife 
_ refuſe her Joyntare in pajs, and be endowed by conſent in pair, or by Writ of Dower: And therc- 
with agreeth Whorewoods Caſe 33 H. 8. Dier 614b., | | 

The third Point, and the great doubt of the Cafe was upon a branch of the. Statute of 34 & 35 H, 8. 
of- Wills, by which it is chatded, That the At of 32 H. 8. of Wills, Shall be extended and expounded, 
and taken as hereafter enſueth, that is to fay, That the King ſhall have and take for his full third part of 
all ſuch Mannors, lands, &e. whercunto he is or ſhall be intituled by the faid former A, and by this 
prefent' Act fuch Mannors, lands, and tenements as ſhall by any means deſcend, or come by deſcent, as 
well of eftateof inheritance in fee tail as fee ſimple, or in tee tail only, 8c. immediately after the death 
of the ſame deviſor or owner thereof. And that the Will, &c, ſhall ſtand good and effteQual in Law 
albeit the fame Will, &c.” be had and made of all his fee fimple lands, 8&c.' or of themore part of them, 
And if in this the refufal of Hynton hath ſuch relation or operation in Law, that now upon the. matter, 
Hynton-and Fobbing do deſcend immediately after the death of the devifor ; And it was ſtrongly ob- 
jected, that now upon the matter Hynzon and Fobbing deſcend immediately after the death of the deviſor 
within the intention and meaning, of the faid branch of the Act of 34 & 35 H. g. and that for divers 
reafons and cauſes: , 

1. Becauſe this Caſe doth conſiſt upon conſtruction of an Act ofÞParliament, and of a Will. or Teſta- 
ment, both which are always conſtrued and expounded according to theintent and meaning of the par- 
ties thereto, and not by any ſtrid or ftrained conſtruction, | 

2. This refuſal ſhall have ſuch relation and operation in Law, that now upon the matter Hynton im- 
mediately deſcend, and now ab initio the husband was ſeiſed ſole of the Mannor of Hynton. And many 
Caſcs were put upon the general ground of relations. But I will report thoſe only which I conceive 
to be molt material. It was faid, that of a joynt eſtate a woman ſhall not be endowed : Butif lands be 
given to husband and wife, and the heirs of the husband, or the heirs of their two bodies, or to their 
heirs, and afterwards the husband dieth 3. now if ſhe will wave and refuſe the joynt eſtate, the wife 
may bring her Writ of Dower, and thereby by Judgment of Law the husband ſhall be faid ſole 


ſciſed ab zntio,. for otherwiſe the wife cannot be endowed, and yet in truth the husband and wie 
were 


and wite in tail, and after the Statute of '32 H. 8, the husband aliencth the land tv the uſe of 
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| the coverture 3 but now the refuſal ſhall have ſuch relation, that in judoment 


Maley 


were joyntenants during, al 23 | | ) 
of Law the husband was ab initio ſole ſeized : And therewith agreeth the Book in 11 F. 3. tit. dower 63, 
where the Caſe was, Lord and Tenant of a houſe holden by homage and 10 s. rent, the Tenant enfeoticd 
1. the Lord granted the Seigniory to the husband and witc in tail, W, attorncd, the husband died, the 
Lord ſurvived the wite, and the brought a Writ Of Dower, in barr of which the Ford pleaded acceptance 
of homage, by which it was adimittcd chat the Writ of Dower did lic, Tn 2n Action of Waſte Þroceht 
by Robert Thetford againlt Andrew 4 hi iford, Paſch. 26 Eltz. K of, 122, the Common Pleas, the Plain- 
tif counted that 7. 4. gave to Jobn Thetford and Thomaſin his wite, and to the heirs of their bodies 
whoſe heir the Plaintiff is) and that John and Thomaſine 3 6 4 Phil. & Mary made a demiſe unto the 
Defendant for 21 years, and that the donees were dead, and that the Plaintiff was hcir in tail, and that 
the Defendant had done Watic : "The Defendant pleaded quod predicr* Fobannes & Thomaſmna non demiſer”, 
&c. upon which they were at iſſue 3 The Jury found, . that the faid Fohn and Thomaſine by their Deed inr 
dented made the leaſe to the Plaintiff for 21 years zt ſrpra, and that Fohn dicd, and after his dearth 
Thomaſine entrcd and diſagreed to the faid Jeale 3 and the iſſue was found tor the Plaintiff; fer as mich as 
t was-found that both made theleaſe, as the Plaintift had counted, which was the point of theiflue ;, os 
it it were found for the Defendant by matter ex poſt fado, that is to ſay, by the diſagreement of the wite, 
that was the Queſtion. LY 

And after great conſideration, and many arguments at the Bar and Bench, the Juſtices of the Ctth- 
mon-Pleas gave Judgment for the Defendant 3 tor now by the diſagreement of the wite, in judgment 
of Law it was the leaſe of the husband only, and yet in truth during the life of the-hnsband it was the 
leaſe of both, as it appearcth by 7 H. 4. 13. im Waſt. 3 H. 6.53. in Waſt, 22 H. 6.24, Put now by 
the diſagreement ſubſequent, and by relation and operation of Law it was ab initio the leaſe of the huf- 
band only, for if it ab initio had not been the leaſe of the husband only, the iffue had been found tor the 
Plaintiff : and the Caſe of Whorewood 38 H. 8. Dier 61, was ftrongly,urged, where the'Caſe was; That: 
FW. Whorerwood the Kings late Attorney General being ſeifed of the inheritance of hands of the value -of 
6301. in which the wie is joynt purchafor with the husband of 60 1. by his laſt Will in writing detta- 
red, That his wife {hall have during her lite the third part of all his lands and teneiments, with the ſaid 
lands which ſhe had in Joynture, the ſaid part to be athgned by his Executors, and. dicd, the wife ref 
ſed her Joynture, and demanded a third part of the whole land, that is to ſay, 120k, asa legacy, aid 
80 |. per ann. a8 2 third part of the retidue tor her Dower : And. it was ordered and decreed im the Court 
of Wards that the ſhould have her legacy, ſczl. the third part of the whole : by which it appeateth; that 
the refuſal of the wite ſhall have relation ab initio to make the husband ſole ſeized of the whole; «or 6- 
therwiſe the faid deviſe cannot extend to that whereof ſhe was joyntly ſeized, And {6 in' the 'Cafe at 
Bar, the: refuſal of the wife hath ſuch relation and operation in Law, that now upon the matter 'thehuf- 
band was ab initio ſole ſ{eiſed of the Mannor of Hynton, 'had by conſequence the ſame doth" deſcend ifter 
the death of the husband, and fo the deviſe of the whole Mannor of Thoby good and cffectual in Law ; 
for now it amounts to ſo much as if the uſe had heen litnited only to William, and to his heirs on the 'bo- 
dy of Elizabeth begotten 3 And where the Statute of 34 H. 8. ſpeakethof deſcent, immediately after the 
deceaſe, &c. the fame is true, for now upon the matter the Mannor of 'Hynton defcends immediately, for 
now the impediment, that is to fay,the eftate of the wite is removed ab znitio and yet this word (imtriedi- 
ately) ſhall not have ſuch ftrict conftrudtion, that it ought to be 71 ipſo articulg tempor,” but (hall be fatisfi- 
cd if it be done in convenient time: As in 18 E. 4 22. a man is bound'to make an obligation immedi- 
ately, yet he ſhall have convenient time to do it : But it wasanſwered and reſolved; "That the ſaid refu- 
fal in the Caſe at Bar ſhall not have ſuch relationor operation in Law, that the deviſe ſhall be good for the 
whole Mannor of Thoby, and that for two general cauſes : | NET EN 

1, Upon the reaſon of the Common Law, and 2. upon the Statutes of 32 & 34 H. 8, As to the 
firſt it was reſolved, that relation is a fiction of Law, to make a nullity of a thing ab initzo (to, a'cer- 
tain intent) which zn rei veritate had eflence, and the rather for neceſſity, wut res magis valeat quam pereat 3 
And thercfore in the ſaid Caſe of Dower in 11 E. 3. to this intent that the wife ſhalf have Dower, which 
it 15 not poſſible for her to have, if her refuſal ſhall not have relation ab imtio';” for this cauſe, and for 
neceſſity the Law ſhall make a nullity of it 3 but as to any other collateral intent, the Law ſhall-not make 
any nullity thereof : As it a man make agift in tail to husband and wife, and afterward granteth the re- 
verſion, of the lands and tenements which the husband and wife held in tail, and atter the hysband dieth, 
and the wife to have her Dower wave and diſagree to the eſtate tail ; Now as to herthere isa nullity of 
the eſtate ah initio, and to fuch intent the Law feigneth that the eſtate was made only tothe husband 3 but 
as to the grantee of the reverſion, which is a collateral a&, the refuſal ſhall not have any fuch relation, 
tor ſhe may be endowed, although this a& ſtand, and ſo no neceſſity, and therefore without neccllity 
#t res magjs valeat quem pereat, the Law (hall not feign any nullity, but in deſtruction of a lawtui cttate 
velied, the Law will never make any fiftion. So in the Caſe at Bar, for the Mannor of Hyton only the 
Law ſhall make ſuch a fiction, but for the Mannor of Thoby which is a collateral thing, no ſuch hE&tion 
ſhall be made, for relatio eft ficiio juris, E- ft intenta ad unumi, and that was the firſt reafon. And as to 
Whorewood's Caſe it was faid, that the decree was made by agreement, as it appearcth by the ſaid Caſe 
and the ſcope of the cafe was, that ſhe would have the third part as a legacy, and her Dower alſo, and 
by agreement ſhe took compoſition for the whole 3 and it doth not appear by the faid Caſe, whether the 
wife were joynt purchaſor tor lite, in tail, or in fee, nor whether any part of the land were holden in Ca- 


* ite, or by Knights ſervice. The ſecond reaſon was, that relations in many Caſes ſhall help a&s in Law, 


as in the Caſe of Dower, &c. but ſhallnever help acts of the parties, that is to ſay, to make void acts of 
the parties good, by. relation, or fiction of Law; and therefore it 2 man doth cnjcoff an infant, or a feme 
covert, and afterwards give, or grant, or deviſe the land, or any other thing out of the land to another, 
and atterwards the infant, or the husband diſagree, the ſame without queſtion ſhall have relation between 
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the parties ab znitio, to this intent ti}at the intant or husband ſhall not be charged in damages, OF-Teccive 
any prejudice 3 but as. to the void grant or deviſc of the party it ſhall ncver make the void grant, gitt, or 
deviſe, goud. Allo it one deviſe land to one by decd for lite. the remainder to the King in tee, and the 
King grantcth the rcnamder overin fee, and atterwards the deed is cnrolled, in this Cafe the enrolnichyr 
ſhall have rclation tor neceſſity, and zt res magis valeat quam pereat, that the ranaindeor quaſi ab initio (hall 
paſs by hction of Law, for otherwiſe it ſhould never paſs, and therctore to this intunt only it thall have 
ration : but to make the Patent (which was. void at the time of the grant) good, it thall have no rcla- 
tion, So if a diſſeiſor maketh a feoftment in fee by deed to 4, and B, and makcth livery to A. in the 
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* name of both, and afterwards A. dicth, in this Caſe B. to diſcharge himſelf of damages may refule it, 


[5] 


' dant, the Law doth ſuppoſe him Tenant of the land, a 


[30] 


as hath been (aid; and it ſhall have rclation ab inirzo to diſcharge him of damages 3 but tomake any leaſe, 
gift, or grant, Or deviſe good, or any other act of the party good, it thall not have relation. 

And it was ſaid, that as rclations ſhall extend only to the ſame thing, and to one and the ſame inten, 
ſo they ſhall extend only between the ſame parties, and ſhall never be ſtraincd to the prejudice of a third 
perſon who is not party, or privy to the ſaid at. And therefore if a man makcth a feoffiment of a Man- 
nor by deed, or without deed, and long time after the livery the Tenants attorn to the feoffee, 'in this 
Caſe the Attornment for neceſſity, and wt res magis valeat ſhall have relation by fiction of Law to pals ab 
initio, for otherwiſe they can never paſſe. And it they ſhall not paſs ab initio by a tiction of Law, they 
ſhall not be parcel of the Mannor according to the intent and purpoſe of the feoffment, if they (hall;paſs ar 
ſcveral times: But yet this relation ſhall not charge the tenants for the arrcarages in the mean time : So it 
feoffee upon condition grant a rent charge out of the land, and afterwards the Grantce bringeth a Writ of 
Annuity, now ab znitio.it was an Annuity between the grantor and grantce 3 but as to the feoffor who 
by the grant was entituled to enter for the condition broken, it ſhall not have any rclation to his Preju- 
dice. $0 it is adjudged in 3o E 3. 17. in a Dum fuit infra etatem againſt Richard Spellow, the Tenant 
faid that his father was ſeiſcd and dicd ſciſcd, and prayed his age, the Defendant counterpleaded the age, 
becauſe that his father and he himſelf were joyntly cnfcoffed, and to the heirs of the father : And it was 
adjudged, that he ſhall not have his age, for although that this refuſal ſhall have relation as: to himſelf, 
yet as to the demandant who 1s a ſtranger, it ſhall not. have relation to delay his Action, when in truth 
he had the free-hold by purchaſe. Further it was ſaid, that no rdation ſhall make that torcious which 
was lawful; for as it hath been ſaid, relations are fictions in Law, which will never do wrong : ; Upon all 
which matter it was concluded, That this refuſal ſhall have relation only as to the Mannor of Hynton, and 
not as to the Mannor of Thoby, and to the intent only that. the wife ſhall not be prejudiced for "any 
thing concerning the Mannor of Hynton 3 and this relation ſhall not prejudice the heir who is a third per- 
ſon, upon whom by the death of the deviſor part of the Mannor of Thoby did deſcend, and it ſhall not 
deyeſtthat which the Law by deſcent hath lawfully ſetled by the death of the deviſor in the Mannor of 
Thoby * But as the Will took effeR at the time of his death, it ſhall remain, for owne Teftamentum morte con- 
ſummatum eft, and the refuſal of the wife as to the Mannor of Hynton cannot make the deviſe as to the 
third part-of the Mannor of Thoby good, which was void when the deviſe took effect, ſel. at the time of 
the death of the deviſor. © -. - | 

Note Reader, not only in this Caſe of relation, which is a fition of Law, but alſo in all other fiftions 
of Law they are to certain reſpe&s and purpoſes, and extend only to- certain perſons. As the Law ſup- 
poſcth, that the, vouchee is Tenant of.the land, whereas in truth he is not, but the ſame is as to the de- 
mandant himſelf,and to enable him to do all things as to the demandant.as which the demandant may do 
to him: and therefore a fine levied by the vouchee to the demandant, or a fine or releaſe from the de- 
mandant to the' vouchee is good 3; but a fine levied by the vouchee to a ſtranger is void, and therewith a- 
greeth 7 E. 4-13. So if the Tenant hanging a Precipe g__ him maketh a fcoffment as to the deman- 

he ſhall plead all pleas which the Tenant of, the 

land may plead ; but 7n rei veritate the feoffee is Tenant of the land as to ſtrangers ; So! if donee in tail 
maketh a feoffment in fee, in rej veritate the donee hath not - neque jus in rei veritate, neque jus ad rem, 
and yct the donee: may extinguiſh or diminiſh his rent by releaſe. or confirmation made to him as 
it is agreed 14 H. 4. 38. 1 H. 5. Grants 53. in all which Caſes, and other the like the Law ſhall ne- 
ver make any fi&tion, . but for neceſſity and in avoidance of a miſchief, for if the vouchee {hall not be 

tenant as to the demandant, or that the tenant after the feoffment ſhall not be as to the demandant tenant 

of the land, thedemandant in the one Caſe and the other can never have theeffe&t of his ſuit but ſhall he for 
everdelaycd 3 And in the latter Caſe notwithſtanding the feoftment the donee ſhall remain Tenant as to 
him, and for neceſſity he ſhall avow for his rent upon him, for he cannot avow upon the diſcontinuce, 
for then upon his own ſhewing, the reverſion to which the rent 'is incident ſhould be deveſted out of 
him by the feoffment, and by conſequence he cannot maintain his Avowry for the rent, and therefore 
for neceſſity he ſhall avow upon the donee,, and his feoffment which is his own a&, and by which wrong 


| is done ſhall not avail him to bar the donor of his rent, for a man ſhall never take. benefit of. his own 


wrong, and that is ( as to this Point ) as it ſeems to me the better opinion - of the Books. As to the 
Statutes of 32 & 33 H.8, it was reſolved, that after the Statute of 27 H. 8. and before the Statute of 
32 H.$. the Mannor of Thoby was not deviſable 3 and becauſe that William Barners the deviſor hath not 
tOllowed the power and . authority - ( which the Statute of 32 H $. and the Statute of 34 H. 8, 
which explaincth it ) hath given to him, it was reſolved, that the Will- was void for part of the Man- 
nor of Thoby. And the ſame was colleed upon four parts of the ſaid Acts, the effect of which I have 
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abridged as followeth. 
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The firſt Branch of the Ad of 34 H. 8.- 


1. That all and every perſon having a (ole cſtate in icc ſimple of any Mannors holden in chick, &c. 
ſhall have full and free liberty, power and authority to give or diſpoſe by his laſt Will in writing as much 
as in him of right, as much of, 6c. as ſhall amount to the tull and clear yearly value of two parts in 
three parts to be divided. 


The ſecond Branch, 


2. The ſame diviſion to beſet out by the deviſor, owner, or in default thereof by Commiſſion to be 
granted out of the Court of Wards. 


The third Branch. 


3. And that the King ſhall take for his full third part ſuch Mannors, &6. of cltate of inheritance, as 
well in fee tail as in fee timple, as ſhall deſcend, or come by deſcent, 6c, immediatcly after the death of 


ſuch deviſor. 
The fourth Branch. 


4. And if in Caſe the Mannors, &c. which ſhall immediately after his death deſcend, &c, ſhall not. 


extend to the value of a full third part, the King may take, &c, to-make up, &c 


34 H.8. and having no lands holden by Knights ſervice, becaufe he! was not'a perien.chaning any. lands, 
holden of the King by Knights ſervice in Cape at the time of the Joynture made. It was reſolyed- up; 


+22 4 w 


the land in reſpeEt of this word ( having, ) for Richard Owen was not a perſon having the-rent at the time 


} 1 1 4 ; J be ® - * /» 
: the making of his Will, but he was a perſon having the Mannor, and therefore he might devite the 
19Me 3 and for as much as it was holden in Socage the deviſe was good in all 3 and that was the reaſon 
OL 
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C321) 


{b ] 


. fruſtrate and defraude 


of the Lord Dicer in Brets Caſe Plow. Com. That the deviſe there in the principal Caſe was not good, 
becauſe that the deviſor had not the land at the time of the deviſe, and grounded his reaſon upon this 
word (having, ) And Wray chief Juſtice in his argument (which was the laſt argument that ever he 
made) held that this word (having) importeth, Thaz the deviſor ought to have the land, either to the 
time of the making of his Will, or at the publication thereof, which amounteth in Law to a making. 

And that the Statute of 34 H.$. which is but an At of explanation of the Act of 22 H, 8, ſhall 
not be conſtrued by any ftraining ſenſe againſt the letter of the Act 3 for if any expoſition ſhall bemade 
againſt the dirc& letter of the expoſition made by Parliament, there ſhall never be end of expounding z 
and therefore he ſaid, he hath not ſeen any Caſe adjudged, that the Adt of 34 hath been interpreted a- 
gainſt the letter by other conſtrution than the makers of the Act have made 3 and therefore he ſaid, 
that if a man hath lands holden in Capite of the yearly value of 201. and land in Socage of the yearly va- 
lue of 1o 1. that he may deviſe all the land holden in Caprte, for the ſame is within the expreſs words 
of the At ; and therefore he denicd. the opinion of the Juſtices of the Common Pleas concerning ex im- 
proviſo in 21 Eliz. Dier 366, ' 

Note Reader, the reaſon of ſuch opinion (as I conceive) was becauſe, that if the deviſe ſhall be good 
for all the land holden, in Capite, the King as it ſeemeth prima facie, ſhall nor have in ſuch Caſe, neither 
Wardſhip, nor Primer ſeifin, becauſe that the heir hath not any land holden in om whereof he may 
ſue Livery, for only the land in Socage deſcendeth to him. And therefore the Judges there ſaid, that 
if the deviſe ſhall be good for all the land holden in Capite, the Statutes of 32 & 34 H. $, ſhould be 

7 But as I conceive, the opinion of Wray chief '- 1s good Law 3 foralthough | 
the deviſe be good for all the lands holden in Capite, yet the Queen ſhall have Wardſhip and Primer ſeifm 
as the Caſe requireth, by force of tae ſavings of the ſaid Acts : For if in ſach Caſes the Tenant by At 
executed, had conveyed all the land holden in Capite, unto the uſe of his wife, or for the preferment of 
any of his children, or for the payment of his debts, in this Caſe the heir ſhall ſue Livery for one acre of 
land holden in Capite, and yet none of the land holden in Capite deſcendeth to the heir : And ſoit was 
reſolved and decreediin- the Court of Wards in Calthrop's Cale 20 Eliz. 

And he faid, that:twothings are requiſite to the perfe&tion of a Will, by which land ſhall paſs ; that 
is to ſay, the writing, for that is initizm, and the death of the deviſor, and that is finis vel.conſummativ ; 
and he faid, that- inztizm ought to be plenum & perfectim, or otherwiſe it is worth nought ; And there- 
fore if one command another to make his Will, and by the ſame to deviſe IF, acre to F. S. and his heirs, 
and B, acre to FN. and his heirs, and he writeth the deviſe to F. 8. in the life of the deviſor, and be- 
fore the other is written the devifor dicth, yet it is a good Will to F. $8; But if he command one to 
make his Will, and to deviſe W. acre to F. S, and his heirs upon condition, and the deviſor dieth, 


' 'this deviſe is void, for in no Caſes the deviſes are ſeveral and diftin&, and in ſuch" Caſe the deviſe 


to-F- $.-is full and perfect; but in the latter Cafe the deviſe is not full, but maimed and unperfec, 
for the- whole deviſe as to F. S., was not fully put in- writing, and ſo initixms in ſuch Caſe non fuit 

enum. | 2143.2% 4. 44; ant | | 
* So it was refolved in the Caſe at Bar, That neither the beginning, nor the end of the Will was: full 
or perfe&t ; For at the time of - the writing, and: at-the' time of the death of the devifor, he had not. 
power in reſpe&' of the joynt eſtate in Hynton to difpoſe all the Mannor of Thoby which amounted to the 
value of 'two parts of the whole; & onne Teftamentum morte conſummatum ft, and becauſe that by the 
death-of the! deviſor Hynton furvived'to the wife, part of Thoby preſently by the death of the devifor 
deſcended to the heirs and-as the deviſe in this eaſe took cffe& by the death of the deviſor, {ſo ic ſhall 
continue. 7» | | | ST | fn 2 

© The ſecond reaſon out of the firſt Branch, was hos the word (fole) for the Teſtator ought to have a 
ſole cftate; 'as well tthe nd which he leaveth to deſcend to the heir, as in the land which he deviſeth : 
But-in the Caſe at Bar, the deviſor-ncither at the time of the making of his Will, nor at the time of his 
death, had a ole eſtate in the Mannor of Hynton, which he did intend ſhould deſcend to his heir, but he 
hada joynt eſtate in'tail-with his wife,” and the wife had not any power to diſagree during the coverture, 


' but her time of diſagreement came-after the-death of her husband, as it is h 19 Eliz. Dier 358. fo 


that without queſtion the deviſor had-not a ſole efiate in the Mannor of Hynton, neither at the time of 
making of his Wil” nor at the'time'of his death 3 and therefore the deviſor had not power by the A& 
co deviſe but two parts of the reſidue, that is to ſay, whereof he was ſole ſeiſed, either at the time of the 
making'of his Will, or atleaſt of his death. | | | I 
-Fhe third reaſon upon the firit Branch was upon theſe words (ſhall have full and' free liberty, Power 
and: authority, by Will to deviſe or difpoſe of two parts of the faid Mannors, &c,). by which words it 
appeareth, That the intent of the makers of the At was, to give liberty and authority tothe party(who 
peradventure had not time to makediſpoſition by a&t executed in his life,) to deviſe the ſame by his Will: 
But without queſtion that which he cannot diſpoſe of by a& executed. in his life time, theſame ſhall not 
be taken for any of his Mannors; &c. whereof he may deviſe two parts by authority given him by this 
Statute : But here in our Caſe the deviſor by reaſon of his individed eſtate with his wee cannot make a- 


. ny diſpoſition of the/Mannor of Hynton, but only during the Coverture, | 


| The fourth reaſon upon the firſt Branch, upon confideration of both. Statutes, the deviſor hath liberty 
to deviſe two parts of the clear-yearly value, and the third part of the clear yearly value is faved to the 
King, &c. In which it was noted, that "the words as to two parts, and as to the third part are allne as 
to the clear yearly value 3 ſo that it appearcth fully by the letter and inteytion of the AG. that the King 
ſhall have owel and equal benefit-for his third part as the deviſe fhall have for his two parts : yea, the 
Statute adds more ſpecial words fgr the value of the third part, than for the two parts, forhe ſhall have 
clear yearly value of the third part without any diminution, &c. or ſubſtration of the third part of the 
full,-&c, profits'thereof, as the words of the-Statute of 32 H. $. are. But in our Caſe, the King ſhall 


not 


7; 
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not have cqual benefit 3 yea, the King ſhall be in worle caſe, tor the deviſee thall have his two parts ab- 
{olutcly, and the King ſhall have but a poſhblility o! his third part, and that ſhall depend upon the will 
of the wife, whoſe will and pleaſure 1s not relirained to any time, ſo that againſt the expreſs leiter and 
intent of the Acts, and and againlt all rcaſon, the deviſec (hall have two parts preſently of the clear yearly 
valuc » and the King ſhall not have the poſton ot Hynton, but (hall have a pothbility to have it it the 
wite will diſagree, and that ſhall bc an injurious and-uncqual conlixuction 3 for Cato ſaith, Ipſe etenin: 
Leges cupiunt ut Jure Yegantit 5 and this very Statute hath been fo conlirucd, that owelty and equality ſhall 
be obſerved, and incquality avoided, 35 H. 8. tit. Teſtaments Br. 19. If a man hold three Mannors of 
three ſeveral Lords by Knights {crvice, he cannot deviſe two Mannors, leaving the third, tor it (hall not 
be equal to the two other Lords, but two parts of each Mannor. And upon thele words (clear yearly 
value) it was ſaid, That of inheritances which are-not cf any annual value ſome are deviſable, and ſotue 
are not deviſable withir! the Statute, And therctorc it the Queen grant to one and his heirs, bona & ca» 


alla folonum & fugitivorum, or utlagatorum, fines, amerciamenta, &c.' within ſuch a Town or Mannox, + 


in this Caſe he cannot deviſe thole to another, nor leave them to deſcend tor a third part, becauſe they 
arenot of any annual value, and therefore the (aid Statute doth not extend to them. | 

Bat if a man be ſeiſed of Mannor to which a Leet, or Waite and firay, or any other hereditament 

which is not of ahy annual value is dependant or appurtenant, there by the deviſe of the Mannor with-the 
appurtenances, theſe ſhall paſs as incidents to the Mannor, for in as much that the Statute enableth him 
by expreſs words to deviſe the Mannor, by con{cquence it ſhall enable him to deviſe the Mannor with all 
incidents and appurtenances to it : And it was never the intent and meaning of the Parliament, that 
when the deviſor had power to deviſe the principal, that he ſhould not have power to deviſe that which 
was incident and appendant to it, but the Mannor, &c. {hould be diſmembred, and fractions made of 
things which by Jawtul preſcription had been united and annexed together. And it was ſaid that all was 
reſolved by Anderſon chick; Juſtice of, the Common Pleas, and Periam then one of the Juſtices of the ſame 
Court upon a conference had with divers other Juſtices, Paſch. 25 Eliz. in Baker's Caſe, concernitg di- 
vers franchiſes and liberties within the Mannor of Cranford, which Report was made to the Lords of the 
Council in the ſaid Term after dinner in the Star-chamber. And with their reſolution agreeth the opi- 
nion of Priſet in 32 H. 8. 22. in the'like Caſe : It is enacted by the Statute of 1 H. 4. cap. 6. 'that thoſe 
who demand of the Kings lands, or tencments, othces, &c, make expreſs mention of the value of them 
But Priſot there held, that if the office be of a certain value, there he behoveth to make mention of the 
value, but if it be of a caſual thing there it needeth not ;- As if the King grant tome'a Market, I need not 
to ſet the value thereof, becauſe it 1s not yearly bv ov z fo that when the King requireth, that value be 
mentioned, it is to be intended of a thing whictis of a certain yearly value : But if a man hath 4 Hun- 
dred, with the goods of felons, outlaws, tines, amerciaments, return of Waits, and fuch- like caſual here- 
ditaments within the Hundred, and ſuch Hundred with the ſaid caſual ' hereditaments have been ac+ 
cuſtomably let to farm for a yearly rent, then the ſame may be demifed within the purview of' the faid 
Ads 3 upon which differences it was concluded, that the third part of the yearly value ought to be left to 
the heir, and not any thing which dependeth upon incertainty. For if the franchiſe to have the goods 
and chattels of felons and perſons outlawed, which were never deniiſed for a certain rent, are left to the 
heir for his third part, in that the Statute is not followed, and yet it may be that they may happen every 
year 3 4 fortwri in the Caſe at Bar, as to the Mannor of Hynton,the ſame doth depend upon incertainty,for 
it may be the wife will not refuſe, and no time is limitted when ſhe ſhall refuſe, and therefore the Sta- 
tute is not followed by reaſon of the incertainty. 

Alſo it was ſaid, that if a man ſciſed of three acres, each of the yearly-value of 12 d. and he deviſeth 
rent of 3 s, out of all 3 acres the deviſe is void for all, and ſhall not be good for two parts, becauſe he 
hath not purſued the Statute of 34 H. 8. by which it is enacted, that he may- deviſe any rent, common, 
or other profit out of the ſame two parts, viz. of his Mannors, Lands, Tenements and Hereditaments; 
or out of any part thereof, as much thereof as thall amount to the full clear yearly | value of two. parts 
thercof :- So when he deviſeth a rent out of all, he doth not purſue the power and authority which the 
Statute preſcribeth, but in ſach caſe, if he deviſe a rent of 3 s. which is to the'value of all out of two 
parts, it is good, for in this branch the value doth extend to the land, and not to the rent, for the words 
are, any rent, without any reſtraint : And it was obſerved upon the Statute of 32 H. 8. That if a 
man deviſe all his land it -had been good for a third part, as it was adjudged in Vnton and Hyde's Caſe, 
Dier 150.becauſe that the Jand was (everable,and might be divided by the deviſor during his lite,orby com- 
miſſion after his death:But a rent deviſed out of land is an entirc thing,and power to deviſe itis given only 
by theStatute of 34.H.8.for the Act of 32 H.8.dothnot extend to itzand therefore when the Statute enableth 
him to deviſe, a rent out of two parts, if he ſhall deviſe it out of the whole, he doth not purſue the Sta- 
tute : And it was concluded upon the firſt Branch, that the deviſor in the Caſe at Bar at the time of the 
making of his'Will, was not a perſon having, and having ſole eſtate who had power and authority to dif- 
pole two parts of the fame lands of clear ycarly value, and the King, 6c. ſhall have - the third part of 
clear yearly value without any diminution, &c. but as to the Mannor of Hynzon he was joyntly ſeifed 
with his wife as is before faid. ) 

Their reaſon upon the ſecond Branch was, That the deviſor by any thing in his life cannot aſhgn the 
Mannor of Hynton for the third part, nor after his death can the ſame by Commitſion be athgned tor the 
third part, for during all the coverture the wife was joyntly ſeiſed with him, and after his death it (ur- 
vived to his wite, and the words of the Ae are, The fame divitionto be {ct out by the deviſor or owner, 
&c. and in default thereof by Commiſſion 3 in which Branch this word (owner) is alſo to be obſerved, 
which he added, to ſhew that every deviſor ought to be owner, and he who thalt make any diviton of 
the three parts, &c. ought to be owner, which he is not in our Cale of the Mannor of Hynton, and there- 
tore he cannot affign the ſame to the King, tor his third part, T_ 

heir 
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the Statute gave him, 8c. | | 
Another Caſe was cited out of a Reading, That the King granted certain lands to one and his heirs . 


Their xeaſon upon the third and fourth Branchics, was upon t:15 word (immediately) which tor the 
enforcing of the intent of the makers of the Act is twice inſerted; And by the words of the third Branch it 
is enacted, That the third part ought (in two ſeveral cauſes) immcdiately delcend after the death of thc 
deviſor, or owncr 5 immediately 1s as much as tO ſay without any mean time : But in our Caſe the Man- 
nox of Hynton ſurviveth to the wile, and till diſagrecment nothing thereof doth dulcund, Ergo, it doth 


not deſcend immediately. And'in that the judgment of the Law upon this Will, and of the eftate of 


the (© Mannors and lands after the death of the deviſor, and before the diſagreement are to be confidered 


\ and without queſtion in the mean time the Mannor of Hynton doth ſurvive to the wite, and therefore of 


neceſſity in the mean time, a part of the Mannor of Thoby ſhall deſcend, for it before this dilayreament 
office had been found of all this matter, without queſtion the Queen ſhould have had part of the Mannox 
of Thoby, and then for as much as every deviſe ought to take effec by the death of the deviſor, as it is 
holden in 9 H, 6. and many other Books, becauſe that omne Teſtkamentum morte conſummate eſt, tor this 
cauſe the deviſe bcing, void at the time of the death for part of Thoby, and lawtully velicd in the hcir by 
deſcent, it cannot be made good and develt by the fubſcquent diſagreement of the wife ; But this'worg 
(immediately) maketh it clear, for add it to the words precedent, viz. that the King (hall have third 
part of clear yearly value immediately after the death of the deviſor or owner, all thefe words, and prin. 
cipally the word (immediately) prove that the King ovght to have the third part preſthtly by the death, 
and ſhall not ſtay or expe upon any incertainty, as in our Caſe he ſhall do, it he ſhall- expe& it rpon 
the refifal of the wife, for peradventure ſhe will not refuſe within. a year, pcradventure two years, &c. 
Littleton faith, if a woman diſſciſereſs take a Husband, and hath iſſue and dicth, and afterwards the Te- 
nant by the Curtcſie dieth, this dying ſeiſed ſhall not take away an entry, for the iflue came not to his 
lands immcdiately after the death of his mother. 

And it was agreed, That if a man be ſeiſed of three acres by Knights ſervice in Capite, and maketh a 
leaſe of one acre for life, and afterwards deviſeth other two acres and dicth; and afterwards Tenant for 
life dieth; yet the deviſe is void for the third part of the two acres, becauſe the third Acre did not def- 
ſcend immediately after the death of the deviſor to the heir, as the Statute ſaith'3 that is to ſay, by de- 
ſcent immediately after the death of the deviſor. In 17 Elie. Der, the Earl of ArundeÞs Cafe, where a 
gift in tail was'made upon condition, that if the donee or his iflues, aliquant rem facerent, &*c. quo minus 
predif? maner* prefato Comiti & beredibus ſuis, &c. immediate reverti debeat, &c. In this Caſe they held 
clearly, that if the donee do any a& by which when he dieth without iſſue the donee ſhall be put to ſuit, 
or to entry, ſo that the Mannor immediately ſhall not revert, he's without any mean time, &c. that the 
donor may reenter : And as to the Caſe in 18 E. 4. ſame was affirmed for good Law,when a man is 
to do an att immediately after an award, in this Caſe m as much as the party i bound to do an a& of 
neceſſity, he ought to have ſuch time for the doing thereof as the doing of the thing does require. And 
therefore there of neceſſity there ought to be a mean time between the award and. the performance 
of the thing, but here in the-Caſe at Bar immediately by the death of the deviſor, land withont any 
mean time may- deſcend, and that was the intent of the makers of the A& : For as the dcviſee 
ſhall have two parts immediately,” ſo the heir ſhall have his third part immediately, $ E. 4. 71. & 
21 E, 3. 27. that he who is immediate heir doth exclude all mean heirs 3 the fame Law of an im- 
mediate Tenant. | | 


And againſt the opinion of Wray chief Juſtice, it was after objected in the Exchequer Chamber, That 


the Statute of 34 H. $. hath been - conſtrued by- equity againſt the letter ; And: to this purpoſe a Caſe 
Trin, 26, Eliz. in the Common Pleas, Rot. 1916, between Ive and Szacie was cited, the effect of which 
Caſe was, That a man ſciſed of lands, part holden in Capite, and part in Socage, made a feoffttnent of 
his lands holden in Capite unto the uſe of himfelf and his wife for life, with divers remainders over; and 
afterwards (the faid Copite lands being full two parts) deviſed the Socage land ; It was adjudged the de- 
Viſe was void 3 and yet it was faid, theſame is againſt the letter of the AQ, To which it was anſwered 
ang reſolved, that the reaſon of the ſaid Caſe was, becaule it appeareth by the words of the-ſaid AR; 
that the Statute gave authority to one to make difpolition, either by a& executed, ' or by-his Will of two 
parts, ſo that if he hath executed his authority by act executed of two parts'to the uſe of the wife, he 
hath not any authority. by the Statute to make any deviſe of the third part, for by the conveyance in his 
life, he hath execated the power and authority-which the Statute gave to him, and'therefore he-cannot 
make any deviſe of the reſidue, which was applied to prove tht he ought to purſue the'authority- which 


I life of the Grantee by Knights ſervice in Capite, and after' his death in Socage, in this Caſe he 
may deviſe .all this land ; and yet it was fid, it was againſi the letter of the A&, for'at the time of the 
making of his Will and day of his death he held by Knights ſervice, which Cafe was agreed to-be good 
Law. For although that the Statute ſpeak at the beginning generally of lands holden by Knights ſervice, 
yct there.is a ſaving of Ward, &c. to the Lord'; ſo that it appeareth fully by the letter of the A; that 
there ought to: be fuch a Tenure by Knights ſervice by which the Lord ſhall have Ward; &c. or 0- 
therwiſe it is not any Tenure within the Act 3 But in the faid Caſe the Lord was not to have any 
Wardlhip, becauſe the Tenure determined by his death, and the reaſon 'of Wardfhip failed, /cil. that 
an infant within age cannot. do Knights ſervice, as Littleton ſaith, fol. 22. So e converſo, if land be 
given to hold in-Socage during his life, and after his death by-Knights ſervice, there ſhall not be any 
ray 6 becauſe the Tenure by Knights ſervice beginneth in the fon, and the father during his lite 
1eld in Socage, . | 

_ And another Caſe was cited out of a Reading alſo, ſcil, A man ſeiſed of lands holden in Capite, and 
of-other lands holden in Socage, deviſeth-the land-in Socage, aid afterwards alieneth the land holden in 


Capite bong fide;this deviſe is good for all the land holden in Socage 3 which Caſe was allo agreed forgood | 


Law 
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Law for all the land in Socage, when no title ot the Wardthip, &c. doth atcfue to the Lord in reſpect 
of other land. And it was objected, That it the Statute of 34 H. 8. thall not be taken by equity, then 
the Statute may be eaſily defrauded ; For it a man held one” acre of land by Knights ſervice in Capite 
and 1000 acres in Socage, and is diffciſcd of the acre holden in chief, and then maketh his Will of all 
the land in Socage and dicth, in this Caſe according to the letter of the At the deviſe ſhall be good for 
all the land holden in Socage : And thereupon they did infer upon! theſe words, Every perſon having a 
ſole cltite in fee timple, &c. holden by Knights ſervice in chit, and in this Caſe he had not any land 
holden in chicf at the time of the making of his Will, orat the time of his death, but only a right-to the 
land, and ſo out of the letter of the Act, of which he cannot make any diſpoſition or deviſe; and yet if 
this Caſe ſhall not be taken by equity, all the Act ſhould be to little or no purpoſe 3 to which it was an- 
Gyered, That the ſaid Caſe was within the letter of the faid Act, for the diſſeiſee in the judgment of 


Law hath the land to many purpoſes. | | | | 
For firſt, he hath the land to forfeit, and therefore it he be attaintcd of Treaſon or Felony he ſhall for= 


feit the land. 
2, If he dicth without heir the Jand ſhall eſcheat to the Lord, 37 H. 6.1.6 H.7. 9. 32 H,6. 27: 


2 H. 4- 13- 
; hs diſſeiſee ſhall compel the Lord to avow upon him as his very Tenant, Lizt, Releaſes 106. b. 
And Littleton there ſaith, that the diſſeiſee is Tenant in Law. 

4. If he die his heir within age, the Lord {hall have the Wardlhip 3 and the Lord ſhall have a Writ of 
right of Ward, and the Writ ſhall ſay, terrame illam tenuit ; and therewith agreeth F. N. B. in the Writ 
of Eſcheat 144. Litt. 107. 36 E. 3. Gard, 10. And foin the judgment of Law the difſeiſce had the 
land holden in Capite, ſo that he may deviſe all his Socage land. And as to the Caſe in 4 & 5 Phil. & 
Mar. Dier 155. that if lands in London, or lands which are deviſable by cuſtom are holden in Capite, yet 
all may be deviſed. To that it was anſwered, That that was not by force of the Statute, but becauſe the 
lands were deviſable by cuſtom before the Statute, and the Statute is in the affirmative, and doth 
not take away any cuſtom : But it was agreed, that in the ſaid Caſe, the ſaving in the Att gave in 
ſich Caſe the third part to the King tor Wardſhip, &c. and yet the heir ſhall be barred by the 
cuſtom. | ; 

And after that the Caſe had been argued 21 times ſeverally, ſc;l. Paſch. 37 Eliz. Judgment was given 
according to the ſaid Reſolutions againſt the Plaintiff. You have (good Reader) many notable Rules 
and Caſes of Relations put in this Caſe, by which you may better underſtand your Books which treatof 
Relations, to which T will add one Caſe now of late, ſcil: Trin. 37 Eliz. adjudged in the Common 
Pleas in an Fjectione firmie bewcen Fennings and Brayge, "where upon a ſpecial verdict found the Caſe was 
ſhortly thus 3 A diſſeiſee made an Indenture purporting a leaſe for years, and delivered theſame to a ftran- 
ger off of the land as an eſcroul, and commanded him to enter in the land, and to deliver the ſame upon 
the land as his deed to the leſſee, which was done accordingly, it was adjudged it wasa good leaſe. And 
in this Caſe, ; 

1. This difference was agreed, when the perſon at the firſt delivery hath not power or ability in Law 
to make the leaſe and contract, and before the.ſecond delivery he attaineth to it, there the leaſe or cons 
traQ is void : But when the perſon at the firſt dehivery hath power and authority in Law to contra&, 
buc cannot perfed& the ſame till an impediment be removed, there if the impediment be removed before 
the ſecond delivery, the contra is good. © As if at the time of the firſt delivery the leſſor be an infant, 
or feme covert, and at the time of his ſecond delivery he came to his tull age, or to be ſole; in both the 
faid Caſes the deed ſhall not bind, for at the time of the firſt delivery he was not a perſon who had abi- 
lity in Law to rnake a contra&k ; But in the Caſe at the Bar the leſſor was able to make a contract as well 


In reſpe& of his perſon,” as of his right and intereſt in the land, but was hindred only by the diffeifin, 


which being removed before the ſecond delivery the contract is good. 

2. It was reſolved that to ſome intent, the ſecond delivery hath relation to the firſt delivery, and in 
ſome not, and yet im truth the ſecond delivery hath all its force by the firſt delivery 3 and the' ſecond 
is but an. execution and: conſummation of the firſt : And therefore in ſuch Caſe of neccllity,. wt res magjs 
valeat quath peat, it ſhall have relation by fiction to be made his deed ab initio by force of the firlt delive- 
ry 3 and therefore if at the time of the firlt delivery the leſſor be a feme (ole, and before the ſecond deli- 
very ſhe take husband, or if before the ſecond delivery ſhe dieth, in this Caſe if the ſecond delivery (hall 
not have relation to this intent to make it the deed of the leſſor by ab initio, but only from the ſecond 
delivery, the deed in both Caſes ſhould be void 3 and therefore in ſuch Caſe for neceifity, and wt res ma- 
gis valeat qnam pereat, to this intent by fiction of Law, it ſhall be a deed ab initio, and yet in truth it was 
not his deed till the ſecond delivery : But in the Caſe at the Bar, if it ſhall have relation by fiction of Law 
to the firſt delivery, then the ſame ſhall avoid the leaſe, for then it ſhall be made by one who was out of 
poſſeſſion, and as one faid fiio legis inique operatur alicui damnum vel injuriam z and therefore to this in- 
tent it ſhall not have relation but according to the truth tobe a deed from the time of the ſecond delivery, 
rt res magis valeat quam pereat, and by that appeareth, that the reaſon of the Law (which to ſome intene 
the ſecond delivery ſhall have relation, and to other intent no relation) isall one, ſl. for neceſſity, and 


ttt yes magys valeat quam pereat. 


3. It was reſolved, that as to collateral a&ts there ſhall be no relation at all ; for if the obligee do re- 
leaſe before the ſecond delivery, ſuch releaſe is void, vide 18 H. 6. 9. & 27 H.6. 7. Note Reader, 
that if in the Caſe of the infant after the ſecond delivery, fall age ſhall make the gift good, then it 
ſhall be in the power of him to whom it was delivered to make it bind or not at- his pleaſure, for if he 
deliver it during the minority it ſhall not bind, and if he deliver it after full age, it thall bind 3 and it 


ſh51! be inconvenient that he who to this purpoſe was bur a ſervant thould have ligandi, & non ligand: po+ 


S 2 And 


teſtatem. 
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you have much good matter in the ſaid Caſe of Butler and. Baker, my 
2dvice to all who have lands, is, That by advice of learned Council by Act cxecuted you make affuran- 
ces of your lands according to your true intents in full health and memory, to which aſſurances you may 
add ſich Conditions, or Proviſoes of revocation as you pleaſe. For I hnd great doubts and controver- 
fies daily ariſe upon deviſes made by laſt Wills, ſometimes in reſpect of Tenures of lands, ſometimes by 
ences of revocations which may be made fo eaſily by word ; alſo in reſpeR of obſcure and inſenfible 


ret 
4 ences, the Will being made in haftez And ſome pretend that the Teſtator in 


words and repugnant ſent ; | 
reſpect of ons {ickneſs was not Compos mentis, and divers other ſcruples and queſtions are moved y pon 


Wills. But if you pleaſe to deviſe your lands by Will, ; | 

1. Make it by good advice in your perfect memory, and inform your Council truly of the cltates 
and Tenures of your lands, and by Gods grace the reſolution of the Judges in this Caſe will be a 
good direction to learned Council to make your Will according to Law, and thereby prevent Queſtions 


and Controverlics. | Te Reps : 
2. It is good, if your Will concern inheritance to make it indented, and to leave one part with a 


friend, leſt after your deathit be ſuppreſſed. | 
3. At the time of the publication of the Will, call credible Witneſſes to ſubſcribe their names 


And touching Wills, whereof 


to It, ; 
4. If it may be, let all the Will be written with one hand, and.in one parchment or paper, for fear 


of alteration, addition or diminution. | 
5. Let the hand and ſeal of the deviſor be ſet to it. ; 
6. If it be in ſeveral parts, let his hand and ſal and the names of the witneſſes be ſubſcribed to each 


It, | 
pi If there be any intcrlining or raſure in the Will, let a Memorandam be made of it. 


8. If you make any revocation of your Will, or of any part of it, make it by writing by good advice, 
for upon revocation by word, follow controverlics, ſome of the Witnelles affirming it to bein one mat- 
er, ſome in another manner. - | | ; "ND 


—_— 


Hill. 34 Eljz. in the Kings Bench. * 


; | | Ratrliffe's Caſe. SOLES 0 


* Uke Nortor brought an Ejefizone. firme againfi William Ropland of a dimiſe made by Edvard Ratdiff 
4 TO. Decemb. 31 Elie 'of the-moiety-of. a houſe, $90 ages of land, 40. acres of mcadow,: 100 acres 
of-paſture;-and 40 acres. of wood in Wye and Brahorn in the;Qounty of Kent, &c.  And.upon . ſpecial 
pleadingioF the Act of 14; &. 5 Phil, & Mar. cap- 8./ &c. ithe: iſſue was, Whether Elizabeth; Ratcliffe wike 
the c -and marriage between the {aid Edward and Mgriba 3. for a fps aid Elzabeth then, had ;the 


cuſtody of the ſaid Mortha within the faid Adt,. then by the-pretence of;the-Defendant,. Marthg.hy force 
of the ſaid Act hath 16ſt the inheritance 6f:the faid lands, -and-then Judgment onght to.te iven againſt 
the Plaintiff, - And upon the faid iſſue-the: Jurors gave a ſpecial, verdict £0, this aftect : lum Wile 

Eſquire took» to wife Elizabeth Edolfe, daughter and heir appazent of. ,Fobha, Edelfe and. Alice lis wite, 
which #/lian Wilcocks had iſſue on the body of the ſaid Elizabeth, Joly, Elizabeth, and the aid Mar- 
thas- And:afterwards, ſcil, witimo Martii 16 Eliz. William Wilcocks by his Will in. writing, deviſed and 
appointed the order, cuſtody, education and government ofthe {aid Fobn, his ſon, and of be [c ſaid Eliza- 
beth and. Martha his daughters, to the ſaid - Fobn Edolfe and Alice bis, wite, . durante vita coruha obanis 
& Alicie;/:and died; » After whoſe death, Elizabeth thenelit of thefaid, rg Wileocks took to husband 
the faid Ralph Ratcliffe 3 And afterwards: Fobh Edolfe died, and; that- Alice:was ſeiled of the (aid 


tenements in fee, and held them in Soaage, and 20, Elis.!by.her Will:in writing deviſcd the on. 
] rtha daughters of ' 


aforeſaid to the ſaid John Wilecks in tail, the remainder to. the ſaid: Elizahethjand Martha dai 
the faid William Wilcocks, -and to the heirs. of their two bodies begotten, by qual, portions, ' <q 


ally: to be 
divided;-the remainder. to the faid Elizabeth the mother, ;daughter -2ud heir; apparent ofthe Cid Alice, © 


of 14. years, and 


within t 
of Hs accord, between the hours of two of the:clock; of the ſame day before noon, did leave.the 


houſe of: the ſaid Ralph:Karcliffe for the ſpace of $ miles to: Bramfield,in the {aid County, 0. Mertfe 
where at-the' 12 hour of the ſame day ſhe was eſpouſed and. married-to the {aid Edward.Ratcliffe 3 an 
that the ſaid Edward-Ratcliffe did enter; and: made the leaſe to the Plaintiff, prozt, &c. . But whether 


upon the whole matter the ſaid Elizabeth Ratcliffe had the cuſtody and governance of the ſaid Martha at - 


the 


e age of ' 16 years, with the conſent and good will of the faid Ralph:.Ratcliffe voluntarily aud | 


a a 


; 
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the time of the contraſt and:marriage aforc{aid or not, the Jurors pray the advice of the Court. And 
je was fully agreed by Sir Chriftopher Wray chict Juſtice, and the whole Court, that the ſaid Eliza- 
beth had the cuttody and governance of the ſaid Martha at the time of the ſaid contract and marriage, 
within the intent and meaning, of the ſaid Act. And in this Caſe lix Points were reſolved bythe whole 
urt. , | | 
_ That there were two manner of Cuſtodies or Guardianſhips, one by the Common Law, the other 
by the Statute 3 and alſo chat at the Common Law there are tour manner of Guardians, ſel. Guardian 
in Knights ſervice, Guardian in Socage, Guardian in Nature, and Guardian in Nurture. The firlt two 
and the lit are fully deſcribed in our Books 3 But as to Guardian in Nature, great controvertie was be- 
ewixt thaſe who have argued in the- Cafe at Bar, and all roſe through the ill underttanding of both 
fides. Fot ſome held that the father only ſhall have the cuſtody of his ſow and heir apparent within age, 
and neither the Mother nor the Grandfather, nor any other Ancetior thall have any cuttody of his heir 
apparent : Alſo the father ſhall not have the Wardlhip of his daughter and heir apparent, for according, 
co them it ought to be ſuch heir who ought to continue heir and lole heir-apparent, and-that a daughter 
is not, fora ſon may be born, and then the daughter is not heir. As if lands in Borough Englith be 
\ holden in Knights ſervice, the father ſhall not have the Wardſhip of his younger ſon, becauſe he may 
have a younger ſon, no more than the younger {on can endow his wite of land in Borough Englith 
ex aſſenſic patris, for he ought in ſuch Cale to be heir apparent, who im padgment of Law ſhall continue 
heir apparent, and not heir apparent who by accident is heir, and by accident may not be heir 3 And in 
reſpe& the (ole cauſe which gave the Wardfhip in the one Caſe, and enabled the heir to inake the en- 
dowment in the other Caſe is, becauſe he's heir apparent, the ſam@ſhallbe intended in Law (which ab- 
horreth incertainty) of a certain and -perdurable heir-apparent ; And they relicd principally upon the 
words of Littleton in his Chapter of Knights ſervice, who ſpeaketh only of father and fon in ſuch Caſe, 
and not of daughter or any other heir : And on the other lide, it was'afirmed; That | the father ſhall 


have the Wardlhip not only of his ſon, but of his daughter alfo as it-is agreed 8 E. 2. Treſpaſs 235: | 


31 E. 1. Gard 154. &F. N. B. 143. 0. But alſo every Anceltor male or ternale (hall have 'the Wards 
' ſhip of his heir apparent male or female 3 and all that was faid appeareth not only by the'-Regilter of 
Writs, within which foundations (as Juſtice Fitzherbert in his Pretace to his Book called Natrra Brevi- 
um faid) all the Law dependeth, but alſo in our Books by the judgments-and opinions of "the ' Sages and 
Judges of the Law, 32 E. 3. tit. Garde 32. in Treſpaſs, Quare I, conſangnintun & heredem- (the Plain- 
tiff) cujus maritagium ad ipſum pertinet, tali loco _ O' abduxit contra pacem. 31 E. 3.Barre 257. And 
31 E.3. Brief 327. The mocker although ſhe no Jand brought a Writ of Ravithmenr of Ward of 
7. her eldeſt ſon and heir raviſhed, againſt the Grandfather of 1. who had'land which' might deſcend to 
7, And it was ſaid, that where it was objected, that the father ſhall not have the Wardihip of his 
daughter and heir apparent, becauſe peradventure ſhe ſhall not continue heir, or at leaſt fole heir The 
Gme reaſon may be objected againſt the Ward(hip of the eldeſt ſon, for petadventute he lhallnot remain 
heir appatenit, for if the father be attainted of felony or Treaſon,” in ſuch Caſe his ſows not his heir ap- 
parent,” and: then the Lord of whom the land is holden ſhall have the Wardſhip of the-fow in the' Ame 
Caſe as Littleton putteth. it :. For then the ſon is not heir > 4a pp to the Father, and thereforethe father 
ſhall not have the Wardſhip of him, and by conſequence the Lord ſhall have it 3 fox it appeareth by Little 
z0n and'all the' Books, that he ought to be his heir apparent And the Court refolved 'that-the one part 
and the other had erred by miſtaking the true ſenſe of the Books 3 fbr it is'trite that every Atteltor! male 
or fermiale, ſhall-have treſpaſs, or a Writ of Raviſhment of Ward againfta' ſtranger, who wrongfully ra 
viſheth the heir apparent of ary perſon;- be they male or female, and the Writ (hall ay, Ciojhts maritati> 
21 ad ipſum pertinet, and the Law in that hath greatzeaſon; for whereasiri truth all theeſtarte of the An 
ceſtor and the eſtabliſhing; of his inheritance principally conſiſteth in providing of acovenablemarriaget6t 
his heir apparent, for that' cauſe the Law'giverh remedy againſt him,” 'who wrongfully depriveth _ 
their Raviſhment of the mcans to accompliſh'the fame: And therefore it ts'hot materia} of- what age the 
heir apparent in-ſuch caſe is, as \it appeareth-by the id Book in-32-E. 3s but ſuch Adtien lieth riots 
gainſt the Guardian in Chivalty by any Anceſtor, but obly for the father,” aid for him the Adtienlicth at 
_ the Lord of whom land is holderi by! Ktiights ſervice,  whete his fonid heir appaient "is raviſhed 
cor him; as itappeareth by Littleton, and-18E:3:25.30E:3.17.29E.3.7.&19. And-the Book in 5E.4. 
53--that a woman ſhall riot have a Raviſhment'of Ward of her daughter and heir nt takenand ra- 
vilhed is tobe intended*againft the GuayJiais in Knights ſervice, and upon this different the faid Books 
are:well' reconciled 3 But as to the Caſe of the daughter and-heir apparent/the Court-gaye-not any Reſo- 
_ Jution'5Sv/in this Caſe, the' Court reſolved, that the mother cannot be Ottardihh' in Socage if the land 
had deſcended to the daughter, nor for Nurture, becatiſe the daughter was above the age -of 14 years, 
Os Jos gave'to her ' remedy againſt every ſtranger wh&took her away by wrong'as 
a LIRSS 277 OJ 26 T1: ff 16 $134 e"2fef.i3 J63- | Jalth wee”? {1-244 | Fe 15: 
25 JE'was reſolved; that in'this Caſe the mother had'the cuſtody of the ſaid Mirtha within the provis 
fiow-ofithe hid Acts, forinow the ſaid-Adthath ordained two manners ef *Cuftodies, ſeit. -by'reafon of 
nattire, and by allignation't) By reaſon'of nature the father, 4nd after the death of the father-the mother, 
havibg the'governance of ſiich daughter by aflignation made by the father; either by his Will;*or by any 
Ad in his life :' And'to' this purpoſe three ' Branches of the faid At'were contidered'; "The firſt Branch 
doth-prohibit the taking/of any damoſel under 'the age of 16 years out of the poſſefion, cuftedy and g0- 
vernance, and againſt the will of the father, or of fach perſori to whom the tather by his Wl, or by any 
- af in his life ſhall deviſe; afſign, or give the order, cuftody, education or governance of her, which firlt 
Branch containerh only a-prohibition-3' but by that it is proved that the father may appoint the cuſtody of 
any of his daughters tmder the age of 16: years by his Will, or by any a& in his life; ro ſach purpoſe on- 
ly that he who raketh ſuch damoſel ont of luch cuſtody ſhallincurr the penalty of the A&. The —_ 
goings wh | Branch 
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Branch doth infli& puniſhment by fine and impriſonment upon him who taketh ſuch damoſel unmarried 
out of the poſſeſſion and againſt the will of the father and mother, or of- {uh perſon which then hall 
have byany lawtul means the order, cuſtody, &c, of ſuch damſel. And it was agreed, that theſe words 
(father and mother) ſhall be underſtood father or mother after the death of the fathcr, which is well ex- 
pounded by the ſubſequent clauſe. The third Branch upon which this Cafe does depend, impoſeth pus 
niſhment and fortciture, as well upon him who taketh ſuch damoſel and defloureth her, or againſt the 
will, or without the knowledge of the father if he be alive, or of the mother having the cultody of fuch 
damoſel, contraceth matrimony with her 3 or upon the damoſel if ſhe exceed the age of 12 years, if ſhe 
aſſent to ſach contra&, by fortciture of her land during hcr lite - Note this latter Branch doth extcnd 
only to the cuſtody of the father and mother having the cultody of her, that is to ſay, if the father had 
not diſpoſed the cuſtody of her to others : and the ſameextendeth to him who taketh any damſel although 
ſhe were not heir or heir apparent, and although ſhe did depart with his aſſent after the age of 12 years, 
for which the Common Law gave not any remedy : And it is to be obſerved, that the clauſe which giv- 
eth forfeiture to ſuch damſel which conſenteth, referreth only to the third Branch, and not to the tir(t 
or ſecond 3 ſo that for as much as the father in this Caſe upon the mattcrhad not the diſpoſe of the cuſto- 
dy of the daughter, the daughter was in the cultody and governance of the mother within the provition 
of this A& ;, and alſo ſhe was at the time of the ſaid taking heir apparent to the ſaid Elizabeth, 

3. It was reſolved, that the aſſent of Ralph Ratcliffe the husband was not material, for the Statute hath 
annexed the cuſtody to the perſon of the mother Fwre nature, which is inſeparable, and cannot by the 
marriage be transferred to the husband, but the ſame after the marriage doth remain only in the mother; 
for as it is agreed in 33 H. 6. 55. bathe father who hath the Wardlhip of his ſon and heir apparent jure 
natyre, cannot forfeit the ſame by outlawry, neither ſhall his Executors or Adminiſtrators have ſuch 
Wardthip 3 And it was faid if there be Lord and feme Tenant by Knights ſervice, and the Tenant mak- 
eth a leaſe for life, and afterwards the Lord and Tenant entermarry, and have iffue between them a ſon, 
and the wife dieth, and afterwards the father dieth the ſon within age, that his Executors ſhall not kave 
the Wardſhip by reaſon of the Seigniory, for the father hath the Wardſhip of his eldeſt ſon jure nature 
which is inſeparable, and cannot be waved, and he cannot have the Wardſhip of his ſon by the death of 
his wife by reaſon of his Seigniory, for that was inſeparably veſted in him as tather preſently by the birth 
of his ſon jure nature : And Littleton ſaith, That the father during his life ſhall have the marriage of his 
ſon and heir apparent, and not the Lord, 6þ 

4. It was reſolved, that although that the iſſue was, Whether the ſaid Elizabeththad the cuſtody of 
the ſaid Martha at the time of the contract and it appeareth by the verdict, that ſhe did depart out of 
the houſe of the ſaid Elizabeth ſix hours betore the contract 3 yetin judgment of Law, the ſaid Elizabeth 
had the cuſtody of her at the time of the contract, for as hath been (aid, this cuſtody is inſeparably an- 


nexed to the perſon of the mother. 


5. It was reſolved, that in this Caſe Martha and Elizabeth were Tenants in common in tail, the re- 
verſion to Elizabeth the mother and her heirs 3 for theſe words in a Will (equally to be divided) maketh 
a Tenancy in common according to the intent of the deviſor, although they never make any partition 
in fafio, and his intent appearcth that it ſhall be divided, and by conſequence, that there ſhall be no ſuxvi- 
vor, and fo hath it divers times been adjudged before this time. | 

6, 1t was reſolved, that upon this Verdiet it appeareth, that Edward Ratcliffe and Martha hiis wife 
had good title to the land againſt Androwes and Elizebeth- his wife ; and that one daughter as this Caſe 
is ſhall not take benefit of the forfeiture of the other. For the Statute gave the forfeiture to the next of - 
kiri, to whom the inheritance ſhould deſcend, or come after her deceaſa &c. during the life of ſuch 
perſon that ſo ſhall contra& matrimony, So that ;firſt there ought to be blood, and 2. he ought to be 
next of blood to whom the Inheritance ſhall deſcend, or come, 8c. And although Elizabeth the daugh- 
ter be of blood, yet in this Caſe by the death of Martha, the land if ſhe hath iſſue ſhall deſcend to her iſ- 
ſue, and if ſhe have no iſſue it ſhall revert to Elizabeth the mother, 5 E. 4. 5. Aſiſe 27. in the like Caſe 
upon the Statute of 6 R, 2. agreeth with this Reſolution. Then it was moved, if the mother - in this 
Caſe ſhall enter for the forfeiture-3 and it was objected, that ſhe cannot enter, for ſhe is not of the blood 
of the daughter, for the: daughter deriveth her blood from the mother, and not the mother from the 
oy And therewith agreeth 5 E. 6. Adminiſtration Br. 47, where it. is hotden, That- the father or 
mother are not next of blood, to whom adminiſtration of the goods of their ſon or daughter - ſhall be 
granted 3 and there it is ſaid, Quod preri ſunt de Jongue: Hou, ſed pater &* mater non ſunt de ſangyui 
ne puerorum, and that is the cauſe that no land can deſcend from the ſon to the father or mother,- but. 
rather eſcheat to the Lord, becauſe the father or mother are not of the blood of their ſon. Againſt which 
it,was argued, that the mother ſhall take advantage of this forfeiture, And the aid Book of 5 FE. 6. 
was utterly denied to be Law, and that oftentimes it had been reſolved againk it, . ſcil. that adminiſtrati- 
on may be granted of the goods of the fon or daughter to the father or mother as to the next of blood 3 
and that is proved by Littleton in his firlt Chapter in his firſt Book, where it appearcth,; that if there- be 
father, unkle and ſon, and the ſon dieth, that the unkle ſhall be heir to the ſon; and'yet the father is 
more near of blood, which are Ltleton's words, which as was faid, decide the point in queſtion. - And 
upon the words of Littleton it was concluded, that in the ſame Caſe of father, unkle and ſon, -if a leaſe 
be made to the ſon, the remainder to the next of his blood, that the father in this Caſe of purchaſe. ſhall 
have the remainder, for by the judgment of Littleton he is the next of blood... And although in every. Art 
and Science there are | wen yo & poſtulata, of which it is faid, Altiora ne ueſiveris, & principia.probant, & 
non probantur » becauſe that every proof ought to be by a more high and | ont cauſe, 'and nothing can 
bz more high and ſupreme than principals themſelves, and theretore ought to be approved, becauſe they 
cannot be proved. And Littleton faith, that it is a Maxim in Law, That inheritance may lincally deſcend, 


and not aſcend 3 and that appeareth by Glanvile who wrote in the time of H, 2. lib. 7. cap. 1. fol. 44. br 
quelibet 
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Quelibet hereditas, naturaliter quidem ad hercdes hereditabiliter deſcendit, nahquam autem nat aliter af” 
cendit > And by Braffon, who alſo wrote in the time of Hen. 3. lib. 2, cap. 39. * Deſcendit itrcue js 
quaſi ponderoſum, quod cadens deorſum retta lines vel tranſverſali, © mmquam reaſcendit ea tia, qua def 
cendit poſt mortem anteceſſorum. And therewith agrecth Britton who wrote in the time of -E- 1, caf. 119. 
de Succeſſione, Yet becauſe the Common Law doth differ in this point from the Civil Law, theſe 
reaſons of this principal of the Common Law were allcdged, {cil. that in this Point as almoſRt"in'all 6- 
thers the Common Law was grounded upon the Law of God, which was faid; was cauſa catſarigm, 
as it appeareth in the 27 Chap. of Numbers, where the Caſe whith was in Judgment befote* Miſes 
was, that Salphaad had 5 daughters, and having divers brothers, 'died, to whom the Inheritarice ſhoald 
deſcend was the Queltion, the daughters daiming we jure propinquitats, as their birthright and next heirs 
to their father 3 and the brothers claiming the ſame as heir male ere honors; to celebrate and continue 
the name of their Anceſtors : And this Caſe ſeemed of great difficulty to Moſer. 'atid there for the de- 
ciding of that Queſtion Moſes conſulted with God, tor the Text faith, Retmlitqute Moſes cauſum cam 
ad judicium Domini, qui dixit ad cum, juſtam rem poſtulant filie Salphaad : Da es poſſeſſionem itrer* 09g 
natos' patris ſit, Or ei in hereditatem ſuccedant : Ad filios autem Iſrael loqueris hec : Homo "ett" rtortuns 


| fuerit abſque filio, ad filiam ejus tranſibit hereditas, fi filiam non habmerit, habebit ſucceſſores* Pritvet flor, 


quod fi fratres non fuerint , dabitis hereditat” fratribus patris eps , "ſin arttem nee patruos babuerit ire 
bitur hereditas his qui et proximi ſunt , eritque hoc filiiss Iſrael ſanflum lege perpetnez ;, ſicnt preceÞtr*D- 
minus Moſi. By which general Law (which extends not only to: the faid particular Caſe but'ts 41} 6< 
ther Inheritances, to all perſons, and at all times) it appeateth that the father himſelf and' 21 lineal 
aſcenſion is excluded. , SonRerts fc oa 19 gt 
Another reaſon of the ſaid principal-was alledged, for avoiding of confulion in eafe 'of deſibti;s, if 
not only lineal and collateral deſcent ſhall be allowed, but lineal afcention aMo,-which" is' one 5 the 
cauſes of ſuch diverſity of opinions in Cafes of Defecnts in the Civil Law, arid thecontraty *$"bhe6f 
the cauſes of certainty of the Rules of the Common Law in Caſe of Deſcents and Inheritarice,” Bw 39 
deroſum quoddam., as Bratton ſaid, jure nature deſcendit, and not aſcendit, for omne grave ferrnh dorm: 
And it was faid at the Bar, That it in this Caſe he in the reverſion had been brother of* the Ralf ble 
to the daughter, that conſented, &c. that he might enter as proximns de ſangwine; as yethe chniiot ſithevit 
lands in fee ſimple as heir to his fiſter in ſuch Cafe, in which point alſo the Common'Law  d64rAtfer 
from the Civil Law : for by the Common Law of England, # a common perſon Hah iffire 4 fori”ar'? 
a daughter by one venter, and a fon by another venter, and dieth-feifed of landsiri*#e firhple, atid'thd 
eldeſt ſon cntreth into the land and dicth without iſſue, the filter of the whote blood [hallinketit t*þiin; 
and not the brother of the half blood. And Fat was the ancient Common Taw of this tax, aft 
always continued as appeareth by Glanvile lib. 7. cap. 1. Bratton lib. 2, cap. 30: and by" Bok 
cap. 119. © (OLDER FOTNFS2 TOM 
Thad he reaſon of the Common Law is notable, and may be colle&ed- by the fail ancient Authors 
of the Law, that every one who is heir to another; aut eff heres jure proprietatis, as the &ldelt ſon' halt 
inherit before all the other brothers, at jure repreſentationis, a5 Where the eldeſt ſon dieth in the lif&of his 
father, his-ifſue ſhall inherit befoxe the. younger ſon; for although that the youngeſt fohi is magi; *propirs 
qr, yet Fure vepreſentationis, the iflne of the eldeft ſon thall inherit, for he doth-repreſtnt $eperſbht 
of his father, and as Bratjon ſaith, Jur proprietatit which his father had by birthright ſhaft 'F6ſcchd =! 
him, azt jure propinquitatis, as prop um" excludit remotum, & remotus remotiorent 3 * aitt jiete” ſing 
and by force thereof in the ſaid ale the daughter ſhall- inherit before the ſon, and that'for divers cates; 
inas much as the blood which is betwixt every heir and his Anceſtor makes. him  heix; fot withont bbod 
none can inherit : And therefore it is great reaſon that he who hath full and-whole blood ſhould inherit 


| before him who hath but a part of the blood of his Anceſtor, for ordine nature, totvs Prefertitt unicnique 


parti. And there Bratton faith, ®yod profter jus ſanguinis duplicatim; tam ex' parte patris, quam: & Parte 
matris, dicitur beres propinquior ſoror, quam frater de alia uxore. And Britton faith; That the right of 
blood' in this Cafe maketh the female, and- excludeth the male. WARE f Rob orgh 

2. As none can be begotten but a of father and mother, and ought to-have-in him two bloods; that is 


_tofay, the-blood of the father and the blood'of the mother, theſe bloods commixt in hirtt by Ewful 


marriage conſtitute and make hinr heir 3 ſo that. none can- be heir to any, if he hath not'in him both 
the bloods of him to- whom he' will make himſelf heir, and therefore the heir of the half Blood' can- 
ndt inherit, becauſe he wantethy one of the bloods which ſhould make him-inheritable; as. Arifotle 
lib. Topicorum's Parte quacunqte integrante ſublata, tollitur totum, quod verinn eft ſi actipins patent integrati- 
tem pro parte neceſſaria : As in this Caſe the blood- of the father and of the mygthett are-but'one inheri- 
table blood, and' both are neceſſary to the procreation of the heir, and therefore deficiente mo, non' po+ 
teft eſſe heres. And upon: this reaſon it ſeems to Britton cap. 5. if a man; bt attainted of felony by 
Judgment, that the heirs begotten after the attainder ſhall be excluded' of all manner of ſuccelfiorr of 
eritage,” as well' on the part of the mother, as of the part of the: father, and the reaſon thereof was, 
that the -ſon begotten after the judment hadnot' two inheritable bloods in him, for at the-tim&ot the 
begetting\of him the blood' of the father was. corrupted; for ex leproſo parente, leproſius generatnrs filius 
and where the father is attainted of felony, the blood in reſpect of which he ſhould inherit being cor- 
rupted, the ſon as ſeemed to him had but a half blood, that is to ſay, the blood of the mother in him 
uncorrupted z and therefore he held that (ach ſon thould not inherit to his mother. And with him 
agrecth Bradfon lib. 3. cap. 13. Non valebit felonis generatio , nec ad hereditatem paternam , vel. mater- 
nam > $4, autem ante feloniam generationem fecerit , talis generatio ſuccedit in hereditatem patris, vel ma- 
tris, a quo non fuerit felonia perpetrata > becauſe at the time of his birth he had two lawfal bloods 


commixt.in him, which cannot be corrupted by the ſubſequent atrainder, but only as to him who of- 
tendeth. 
The 
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Ratcliffe's Cale. Part III. 


The third reaſon was for avoiding, of contution, for if as well the halt blougd as the whole bloud fhall 
be cqually inheritable, thun wm many Caſes contulion and ncerfainty will tullow who thajl' be the next 
heir, and if any would advance any of his halt blood, hc may calily couvcy func of his inheritance to 
him at his plcaſurc 3 And therefore it was concluded, that the Common Law wil: prcferreth the whole 
blood bctorc the halt blood, w as grounded upon greater reaſon then the Civil Law in this Point : Art 
jure ſive ratione dont, and in that the Common Law doth admit the halt blood to inhoi. For if a man 
makcth a gitt to one and the heirs of his budy, and he hath iſſue a fon and a daughter by oc woman, 
and a ſon by another, woman, and the father dicth, and the cldett fon entreth and dicth, thc younger 
fon (hall mherit/per forman: doni.for he claimcth as hcir of the body of the donec, and not generally 5 heir 
to his brother, and the ſame is the reaſon that Litthton ſaith, Dd poſſeſſio fratris de feodo Jiniplict / acit 
ſorrorem eſſe heredem: in which Rule cvcry word 1s to be obſerved : 

1. That the brothcr ought to bc in aCtual poſſcfſhon of the fee and freehold, either by his own act, or 
by the aQtual poſſeſſion of another, but it neither by his own act, nor by the poſſeſſion of another, he 
gain more then deſccndeth to him, the brother of the halt blood (hall inherit; And theretorc it land, 
rent, advowlon, &c. deſcend to the elder brothcr, and he dieth betore any entry by him made into the 
land, or xcccive the.rent, or preſent to the Church, the younger brother ſhall inherit : And the reaſon 
thereof is, that of all inheritances in poſſciſion, he who claimeth ſuch hereditaments as heir, ought to 
make himſelf heir to him who was lai actually ſcilcd, as itis holden 11 H, 4. 11. 10 Af; 27. 34 Aſſo 
10,19 E. 3, Dare Imp. 177. 45 E.3. 13. and Littleton cap. 1, For it there be father, unckle, and 
ſon, and the ſon purchaſeth land and dieth without iſſue, and the land deſcend to the unckle, it the unckle 
dicth before entry, the land (hall not deſcend to the father, for then he ought to make himſelt heir to 
him who was laſt actually ſciſed, and that was the ſon 3 and therefore Littleton ſaith in ſuch Caſc, If the 
unckle cnter, &c. then the father ſhall have the land as heir to the unckle 3 And in: this Caſe the tathex 
was laſt actually ſciſed, and the lifter cannot claim the land as heir to the father, tor the younger ſon is 
heir to him : But if the eldeſt fon enter, and by his own a& hath gaincd the actual poſſeflion, or it the 
lands were leaſed for years, or in the hands of a Guardian, and the leflee or Guardian poſſeſs the land, 
there-the. poſſeſſion of the leſſee or Guardian doth velit the aQual fee and freehold in the cldcr brother, and 
in ſuch Caſe the ſiſter (ſhall inherit as heir toher brother who was laſt actually ſeiſcd: But of a reverſion, 
ora remainder expeQant upon an eſtate for life or in tail, there he who claimeth the reverſion as heir, 
Jag 6 to make himſelf heix to him who made the gift, or leaſe, if the reverſion or remainder deſcend 
to him.: Or if a man purchaſe ſuch reverſion or remainder, he who claimeth as heir ought to make him- 
{elf heir to the firſi _—_—_— and all this appearcth, 24 E. 3. 24. 37 Afſ. 4- 40 E. 3:9. 42 E. 3. 10. 
45 E..3. Releaſes 28, 49 E. 3. 12,7 H.5.3 64.8 AY. 6.35Af. 2. 5.47. 3 Hi7. 5. 40 Aſſ, 6, 
21 H.7.33. And by theſe Rules (good Reader) you ſhall well underſtand your Books, and the true 
reaſon of them; and by that which hath been ſaid it appearcth, That if the King by his Letters Patents 
create 'one a Baron, and giveth the Dignity to him and his heirs, and he hath iflue a ſon and a daughter 
by one woman, and a ſon by another, and dieth, and afterwards the eldeſt fon dicth without iſſue, in 
this Caſe the Dignity ſhall deſcend to the younger,for it cannot be ſaid that the eldeſt fon was in potletion 
of the Dignity, no more then of his blood, for the Dignity is inherent to his blood, and ncither by his 
own ad nor by the a& of any other doth he gain more actual poſſeſſion (if it may be fo termed) then by 
the Law deſcendeth t him 3 and then the younger brother ſhall make himſelf heir to his father, and not 
to his brother, {o that this word (poſſeſio_) which is nothing elſe but pedis poſitio, extendeth only to things 
of which a man by his entry or other act may get the actual poſſeſſion. | 
. » Littleton ſaith, Poſſeſio fratris de feodo ſimplici, and theſe words, feodwum ſimplez, exclude eſtate 

call, | 

3» Facit ſororem heredem, by which is implied, that in this Caſe, ſoror eft heres fatius, and that the 
Law without an a& doth not make the ſiſter heir ;. but the younger brother is after the death of the elder 

brother heres natzs to his father. But the a& by which the elder brother gaincth aQtual poſleſſon Facit 
ſoro1em heredem, ſo that when the eldeſt ſon hath not actual poſſeſſhon, 'or Fit be ſuch an mheritance of 
which there cannde be gained an aRual poſſeſſion, edis poſitionem, or by ſome other ac, the ſame 
by. Law ſhall deſcend to the brother of the half boots nd fo it was concluded by the Plaintifts Coun- 
cel, That the father, or mother, or brother of the half blood, may be next of blood within the purview 
of the ſaid A ; and that in this Caſe it appeareth by the Verdict, that the mother and not the other 
ſiſter ought to take advantage of this forfeiture : Bur the Court reſolved, that the ſaid Points upon the 
Statute who ſhould be next of blood to enter for the forfeiture, cannot come in judgment in this Caſe,be- 

cauſe the iſſue was joyned upon a collateral Point, ſeil, Whether Elizabeth the Mother had the cuſtody 
of the ſaid Martha, at the time of the ſaid contra& 3 and therefore all the other matter concerning the 
forfeiture,and who ſhould take benefit thereof was out of the iſſuczand the hinding of the Jury (as to that) 
was without warrant and not material : And for this cauſe although that in truth the Plaintiff, as here 
appeareth, hath good right againſt the Defendant, yet for as much as the iſſue was found againſt him, 

udgment was given that the Plaintiff, Nizhil capiat per billam. _ | ; 
Coke and others were of Councel with the Plaintiff, and Godfrey and other with the Defendant. 
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Bojton's Caſe, 137 
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Mich. 34 ©-35 Eliz. an the Kings Bench, 


Boyton's Calc. 


Homas Boyton Clcrk Parſon of Heſſet in Srfſolk, brought an Audita querela againſt Willizm Andrewes 
T and Lewes Sympſon, \ctting forth how thc Dctendants in.the Kings Bench had recovercd apain(t 
the Plaintiff 501. dcbt and damages, and that after the Judgment, ſcil, 2 fulii, 31Eliz, at BaryS. Edmunds 
in the County of S»ffolk,within the liberty and tranchile of Sir Koger Townſhend Knight and William Dixe 
Eſquire,by Purdey and Dey,Virtute cnjuſdam warrantinuper ante eiſdem pred” Roger” & WilP Fa&P,per Philippum 
Tilney Armig tunc Vicecom predict” Com” Suff. ſub ſigill officii ſui confetF, de &+ ſuper quoddam breve de Capias ad 
ſati rf aciendum prefat” Willielmo Andrewes & Lodovico Sympſon de debit” & damnis pred”, ad proſecutionem ipſus 
WilP Andrewes & Lodovic' a pred” curia noſtra coram nobis emanen”, O Vic. predict, Suff. nuper direc, &c. the 
ſaid Thomas Boyton was taken and arreſted in Execution, till the ſaid Roger and F/iliam Dixe the (aid 
Thomas Boyton at Lambeth in the County of Szrrey, the ſaid debt and damages not ſatisficd, extra priſc- 
nam predict evadere & ad largum quo voluit ire permiſerunt. The Detcndants pleaded, That the ſaid 
Roger and William, non permiſerunt eundem Tho, Boyton extra priſoham pred” evadere, & ad largum ire 
quo voluit , modo & forma pront, &c. And thereupon the fary gave a ſpecial Verdidt to this effec : 
That the Plaintiff was in Execution - prout, &c. and that the ſaid Roger and William Dixe , Bayliffs of 
the (aid Franchiſe addrxerunt him to Weſtminſter within the County of Middleſex, ante retorn” brevis, de 
Capias ad ſatisfaciend*, (the day of the Return being, die Lame poſt craſtin” animarum ) ſo that the Bayliffs 


miſtook the day of the Return : and that the ſaid Bayliffs in the interim before the return of the Writ, at 


the requeſt of the Plaintiff carricd him to Lambeth within the County of Szrry ; which Town of 1.am- 
beth is next adjoyning to Weſtminſter, but out of the way, and not in the way from the County of Suf- 
folk, to Wiſtminſter. And at the return of the Writ the Baylitts did deliver the ſaid Boyton to the Pri- 
fon of the Kings Bench by virtue of the ſaid Writ 3 And that the Plaintiff from the time of the arrelt, un- 
til the return ot the ſaid Writ and delivery of him to Priſon aforeſaid, did remain and continue with the 
Bayliffs by virtue or colour of their warrant. And if upon the whole matter the Plaintiff were at liberty, 
and out of Priſon it was the Qugſtion : And Judgment was given againſt the Plaintiff 3 And in this Calc 
theſe Points were reſolved by the Court, | 

Firft, It was objected, That the command of the Writ of Capias ad faciendum was, to have the body 
of the Plaintiff at the Court of Kings Bench which then was at Weſtminſter ; and for as much as they car- 
ried the Priſoner beyond Weſtminſter, that is to ſay, to Lambeth in another County which was not war- 
ranted by the Writ, of neceſſity it ought to be an Eſcape : For the Writ gave them warrant to bring him 


to Weſtminſter, tor there was the Kings Bench 3 and therctore when they carry them farther to Lambeth 


in another County, it is without warrant, and by conſequence an Eſcape 3 For the Bayliffs cannot.have 
the cuſtody of him as Bayliffs of the Franchiſe, for that was out of the Franchiſe 3 and by force of the 
Writ they cannot have the cuſtody of him, becauſe they have not purſued the Writ 3 and if the. Baylifts 
ſhall be ſuffered to bring him to Lambeth, by the ſame reaſon they may carry him to York , or to any 0- 
ther remote part of the Realm at their pleaſure. 

Secondly, It was ſaid, That in as much as the Writ, which is his warrant, was to have his body at 
the Court of Kings Bench ſuch a day, he ought to bring the body the uſual way to Weſtminſter where the 
Kings Bench was, for ſo much is implicd by the Writ 3 and therefore the carrying of his body to Lams 
beth wm another County was without warrant, and by conſequence an Eſcape, and the Plaintiff by that 
out of their cuſtody, | 

To which it was anſwered and reſolved by the Court, That, firſt, there was a difference between the 
cuſtody of one in Execution within the Franchiſe or County where the Common Goal is, or where 
the Office of the Sherift or Bayliffs extend 3 and where the Sheriff or Bayliff hath the cuſtody of one in 
Execution out of their Franchiſe or County, as in the Caſe at Bar by force of a Writ : For it the Sheriff 
or Bayliff of a Liberty aſſent that one who is in Execution and under his cultody go out of the Goal tor 
a time, and then to return, although that he return at the time, yct the ſame is an Eſcape. Svit the 
Sheriff or Bayliff ſuffer him to go by bail or baſton, for the Sheriff, or Bayliff ought to keep him in ſalva 
O arcta cuſtodia : And the Statute of Wo. 2. cap, 11, faith, rod carceri manucipentrer in ferris, 10 as the 
Sheriff may keep them who are in Execution in fetters and irons, to the end they may fatishe their Cres 
ditors. And with that agrecth a Reſolution, Trin. 24. H. 8, by the advicc of Fitz fumes and Norwich 
Jultices, and Fitzherhert and Spilman Jultices, that by the Law, thoſe who are in E-xccution thall not 
gO at liberty within the Priſon, nor out of the Priſon with their Keepers, but ſhall be kept in Rift Ward, 
Vide Dier 249. b. and the Statute of 2 R, 2. cap. 12. & Willm. 2. cap. 11. Put it was adjudged, whcre 
the Sheriff hath one in Execution for dcbt, and a Hubcas corpus iucth out of the Kings Pench to have the 


body of him who is in Execution in the ſame Court at a ccrtain day, by torce of which Writ the Sheriff 


bore the return of the Writ, bringeth the body to an Inn in Smithfield towards Weſtminſter, and the 
Priſoner of his own head go without any Keeper to Southwark in the County of Strrey,and the next morn- 
ing, cometh again to the Sheriff to Smirhficld, and at the return of the H.cbeas Corpus the Sheriff delivarcth 
his body in Court, the ſame is no clcape, : 


And 
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And fo it was adjudged in this Court 31 Eliz, in Chalnocks Caſe who was Sheriff of Bedford, for the 
effe& of the command of the Writ was performed, ſcil.. to have his body in the Kings Bench ſuch a, dayz 
and the ſame ſtandeth with great reaſon, for the Sheriff, &c. may. ſtronger kccp his Goal than any Inn . 
or other place through which he travelleth 3 2 fortivri in the Caſe at Bar, for hc was always under the * 
cuſtody of the Bayliffs. And the Writ doth not command the Sheriff to bring him the dire& or uſiza} 
way to Weſtminſter, &C. but only to have his body at the Kings Bench, &c. ſuch a day. And therefore 
if one be Sheriff of two Counties, and hath arreſted and taken ſeveral perſons in Execution in the feve- 
ral Counties by force of ſeveral Capias directed to him, he may in this Caſe bring one Priſoncr ont-.of © | 
one County, into another, tocarry both together to the Kings Court at Weſtminſter without any Eſcape z *; 
and what way or place the Sheriff thinketh moſt ſure tor him he may take, - Þ 

And ſome conceived that the Caſe at Bar was [tronger, becauſe jthe Priſoner went to Lambeth up- TD 
on his own requeſt, and therefore he ſhall not wins himſelf by Audita querelz in.this Caſe, And * 8 
for as much as Eſcapes are fo penal to Sheriffs, Baylifts of Liberties,and Goalers, the Judges of the Law: » 
have always made ſuch favourable conſtruction as the Law will ſuffer, in tavour of Sheriffs, Bayliffs of *ſ 
Libertics, and Ke of Priſons, who are Ofhcers and Miniſters. of Juſtice. And to the intent that 8 
every one bear his own burthen, the Judges ſhall never adjudge one to make any: Eſcape by any fri. 
conſtruQtion, ; : = 

And therefore if one in Execution eſcape out of Priſon, and fly into another County, it may beargued, "i 
that the ame ſhall be an Eſcape, although he be taken again upondre(h ſuit, becauſe the Sheriff cannot 4þ 
have the cuſtody of him in another County, becauſe he is not Sheriff. there, ncicher doth his authority . 
extend thither. But the Judges ſhall adjudge the ſame'to be no Eſcape, if the Sheriff doth all chat hs 
can, and by his freſh ſuit hath taken him again, before any Action brought, $0*in the Caſe at Bar, :; 
when the Priſoger is once out of the proper County, although he gocth into another County which is 

not in the way to Weſtminſter where the Kings Bench is, the ſame by a favourable conſtruRion cannot be ' 
an Eſcape, if at the day of the Return he have the body of the Defendant in Court. And if the Sheriff) - 
&c. ſhall be compelled to bring his Priſoners to the Kings Courts as in retia linea, it ſhall be very perits * 
ous and dangerous to Sheriffs. m4 4 | ict | 54 
Secondly, Tt was reſolved, That if one in Execution eſcape of his own wrong and be taken, he ſhalt 
never have Ardita querela to diſcharge himſelf of the impriſonment, becauſe he ſhall not take advantage | 
of his own wrong 3 and in ſuch Caſe it waslawful for the Goaler to take him ate as it fully appearerfy 
in a Caſe following. | And where it was objected, That the Writ wasnot good,” becauſe it doth notap MW: 
pear that the Warrant made by the Bayliffs was in writing 3 .for the words of the Writ are,. Virice cuſs M.- 
dam warranti, and doth not fay in writing as hath been ſaid. But this Exception was difallowed by the 
Court ; for the ſentence is, Virtute cujuſdam warranti per prefat* R. & W. fait” & dire? ; by which words WM 
(fa# & dire) is implied that it was in writing, oe; 9 «1 
Another Exception to the Writ was taken , That it doth not appear thereby when - the Judgment. 
was given, nor when the Capias ad ſatisfaciendum, nor when it was- returned, fo that it may appear 
that the Defendant was by force of it after the Tefte of the Writ, and before the return there- © 
of : But this Exception was alſo difallowed by the Court, for as.much as it appeareth by the Writ, That * 
the ſaid Thomas Boyton the Plaintiff, virtute brevis pred” captus & areſtatus fuit in-executione, by. theſe words _ 
is Rn that. it was lawfully and duly done, * And it was agreed,. that Writs are--more compendi- 
ous than Counts, and Counts than other pleadings, for Writs do comprehend the effect and ſubltance 
vo_ circumſtance of time or place, and other cireumſtances. - Ez ideo dicuntur byevia, propter eoruns. 
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Hill, 36 Elig. Rot. 445. 


Sir George Brown's Caſe. 


Nan Ejedtione firme by Thomas Lynch upon a demiſe made by Sir George Brown, againſt William Spen- WM 
cer, upon Not guilty pleaded, the Jurors gave a ſpecial Verdi to this cffe& ; Sir Richard Bridger WM 
ſeiſed of certain lands in fee did thereof enfeoff Winſcombe and others , upon Condition that x = 
ſhould give back the ſame to him and his wife , and to the heirs of their - two bodies. begotten , the "MW 
remainder to the right heirs of Sir Richard, which was done accordingly 3 Sir Richard had iſſue on the ' R- 
| body of his wife Anthony Bridges and died, Anthony in the life of his mother levied a fine (which 'in W. . © 1 
truth was with proclamations, although the proclamations were not found _) to Sir George Brown th WM, 
fee, the wife living, the ſaid Anthony made a leaſe of the land for three lives (which leaſe was not war- Els 
ranted by the Statute 32 H. 8. cap. 28. upon whom Sir George Brown-entred, and made the leaſe tothe i *'\ 
Plaintiff 3 And if the entry of Sir George Brown were lawful or not was the Queſtion 31 and after many. 
Arguments at the Barr and Bench, Judgment was given for the Plaintiff And in this Caſe three Points | 
were reſolved, h "F. 
| 1. That 


—_— "= 
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' - +make evaſion out of this Act, that ſuch wornan Tenant in tail” ſhould accept a-firſe 


expreſs words thereof, 


{8 rae 5 And ſo was it upon conference withthe other Judges reſolved by Wray chief” 


Sir George Brown's Cale 


Part. 1 IL 
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1. That the Leaſe made by the wife for three lives, although the leaſe were withont warranty was 


- within the Statute of 11 H. 7. cap. 20. the words of which Act is; If any womati, &c. have or ſhall 


hereafter being ſole, or 'with any other after taken husband, diſcontinued or diſcontinue, aliencd, re- 
leaſed or confirmed, aljen, 'releaſe or confirm with warranty, &c. For theſe words, with warranty, rc- 


' fer to Releaſes and Confirmations which are no difcontinuances without warranty 3 for the intent of the 


Ad was to prohibit not only every bar but every manner of diſcontinuance alſo which put the heir to his 
real Action, by which ſometimes the heir was diſ-nheritcd, and always greatly dclayed 3 and-for as much 
2s Releaſe and Contirmation do not make diſcontinuance without warranty, tor this cauſe the warranty 
ſhall be referred to them, to make them equivalent to ſuch eſtate which paſſeth by livery, which of it ſelf 
without a warranty is a diſcontinuance. Note,” the Title of the A is;--Diſcontinzance of right oy eſtate ; 
and afterwards in the A it is ſaid, Lands, Tenements or Fereditaments being diſcontinucd,aliened. or 
ſuffered to be recovered. And after, as if no ſuch Diſcontinuance; Warranty nor--Recovery had been 
had by which it appeareth that Diſcontintance ſtood in cqual degree with Warranty or Recovery, Vide 
Dier Paſch. 4: Mar. 143. Beamont &- Villers Caſe, '& Plow. Comm 50, b. TUBE 8 4s | 
2; It was reſolved, if Anthony had granted over. his remainder in fee only, he might hiveencred for 


this forfeiture by the expreſs purview of the Act, the effect of which -is 3 That'it ſhall be lawfub-to: eve- 


on and perſons to whom the interett, title or inheritance after the deceaſe of the laid' wottianz:of _ 


RACE Mannor, &c. being, diſcontinued, aliened or ſuffered to be recovered inthe} form aforeſaid 
ſhould appertain, toenter into all and every the premifſes, and peaceably to poſſeſs and-enjoy: the ſarhe. in 
ſich manner and form, as he ar they ſhould nave done, if no ſuch difcontinuance;-warranty or recovery 
had been had nor made : And if no Difcontinuatice had been made the land fhonld 'de to the iſſues 
And therefore by the expreſs letter of the Act he ſhall 'enter upon the diſcontinue,” and not the grantee of 


the remainder. | 


no diſcontinuance had been made he ſhould enjoy the land againſt the ſaid Anthony and all the heirsofhis 
body ; for when the iffue in tail levieth a fine with proclamations irr the life of the Tenaixt in'tail to ange. 


32 H.8, cap. 36. arc in any wife intailed to the perſon or perſons fo'levying the fame tine, or to any,of 


the Anceſtor of Anceſtors of the ſame perſon or perſpns. But it was objected that the fine in the lite of 
.. thewife doth operate in part by conclation 3 for after it the wife doth-remain Tenant in tail, -and mpart 


by conveyance of an' eſtate as to the remainder jn fee ;- And he who'hath owes fro: by.concluſion -or. 
eſtoppel ſhall not take henefit of this Ac, *becauſe that the words are, To whons the intereſt; title or in< 


_ *- Thirdly, It was reſolved; that in this Caſe Sir George: Brown (hall erites upon-the diſcontinaee, for -if 


fad afterwards Tenant in tail dieth, this fine ſhall bar the tail. For the words of the” Statute of / 


ace after the deceaſe of the faid woman ſhould appertain':, And in this Caſc as to the eſtate tail;- . 


the fee being Tenapt in tail, the conuſee had nothing biit by concluſion, and right-or ticle in this Caſe 


of entry 'cannot be "given to a ſtranger, But it was tefolved;'that th' this Cale Sit-George Brown (hall 


take advantage thereof; for he who hath the immediate title; tht&ra7 or inheritance ar” the time-of 


the forfeiture ſhall enter by force of this Statute ; Ahd now by fine with proclamations' the eftate was 
barred and-extin& , and againſt that Anthony nor any of his iſſue inheritable by force of the--eſtate 
tail can enter; | and by contigarnce he who' hath the remainder 'in' fee (halenter, for he iscthe per- 
fon to whom the,jntereft, title and inheritance after the deceaſe of the ſal wottrati dorly-appercaini 


. And'now, upon the matter che'Caſe is no other, but that the Wotriati Tenant in-tail within the 'St- 
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tute of 11 H; 7, "the reverſion, or remainder infee; the feme doth-rriake a diſcontinutnce; hen the 


reverſion or retnainder ſhall enter for the forfeiture, for he is the perfor to whoth the iiterel, -ticleand' 
inheritance after the deceaſe of che faid' wotnan' doth w fe” + The fanie Law in'Caſe at Bar, al+ 
though the fine were without proclamations; yet after the death of the worhan; \41rhiny himſelf can+ 


not'enter, but the entry of the conuſce is lawful, becauſe he' ſhall take the beriefit of this'AR,” by the. 


intended $0 
1 con#ſahs de 


And it wasſald by Anderſon chicf Juſtice of the: Comrizon' Plets, That where it; 


| &rojt comeces, Ofc, and thereby grant and render the land for roo years; pictenditig: that! thar'was - 
_ within the words of the AR; ſeil.. which prohibiteth/ diſcontitiuatice,” alienatibn! releaſe; 8, That 


that was an alienation within the intent of this A; or otherwiſe-the Stitite ſhould fiye to tle 


{© it was holden irr the Cortitmon Pleas 


imſelf in the Court of Wards, | and'decreed accorditiply; 


+ 18' Liz, by Sir LO Ne Maiwood and Mownfor : Juſtices," as I my (elf beard! * Vide Dier 3 & 4 
| Phil, & Mar. 14 1 , F EPs | | 


Penicocks Caſe, | 
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Paſch. 3 6 Eliz. in the Kings Þench. 


Rigewaie's Calc. 


N Debt by William Grils, againſt Thomas Itigeway latc Sheriff of Devon of 3091. 6s. 8d, ' which he 
| had recovered in the ſame Court tor Treſpaſs tor taking of his goods, againſt Thomas Charney altas 
Chaundeler, and that the body of Chawner was taken in Execution 20 April. 33 Eliz, by the Defendant 
then Sheriff at S:oke Cannon in the {aid , County 3 and that afterwards the Defendant '10 Decem. 34 Eli, 
then Sheriff of thc ſame County ſuffered him.to eſcape in Parochia $. Marie de Arcubus in Wardg dc Cheape 
London, & ad largum- qut voluit ire permiſit, &©c. The Defendant pleaded and conteled, that Charney 
was taken in Execution the faid 20 April. 33 Eliz.. and fo continued in his cuſtody till the eighth day of 
December tollowing, at which day at Stoke Cannon atorcſaid he broke the Priſon, & a-cuſtodsy ipfius Th, 
Rigeway contra voluntatem ipſins Th. evaſit, ſuper quod pred” Thomas adiunc & ibidem recentcr inſocutus cſt 
pred? Johannem, & in recenti inſecutione ipfuus Fohannis in forma pred”, pred* Thomas Rigewa ry 11 de Decemb. 
tunc proxime ſequent” apud Stoke Cannon pred”, ratione & virtute execu1lionis pred” & prioris captionis & execyu- 
tionis predia® cepit O&- arreſtavit pred” Fohannem, &c. The Plaintiff by way of Replication, by protettati-. 
on that the Defendant did not make freſh ſuit, for plea ſaid, quod poſt evaſionem pred” & antequam _— 
. Fohamnis Chawner receptus fuit, idem Fohannes per totum unum diem & unam notiem, viz. apud London in 
Parochia & Warda pred. fuit extra viſum ipſuus Thome, &c. And thereupon the-Defcndant did demurr 
in Law. | 
1. In this Caſe it was agreed by the whole Court, That although that the priſoner who cſcaped was out 
[3 of ſight;yet if freſhſuit be made,and he be taken in recent; inſecutione,he {hall be in Exccution, for otherwiſe 
] at the turn of a corner, or by cntry into a houſe, or by ſuch means, the, Priſoner might be out of light ; 
and although the Priſoner flyeth into other Counties where the Sheriff hath no power, and where it may 
be objefed, the Sheriff cannot have the cuſtody of him, yet for as , much as the eſcape was of his own 
wrong, whereof he. ſhall not take advantage, the. Sherift may upon freſh ſuit take him in any other 
County, and he ſhall be faid in Execution. But if the Plaintiff bring an Action againſt the Sheriff for 
an Eſcape before that the Sheriff can take him 3 or if the Sheriff doth not - make freſh ſuit, yet in both 
theſe Caſes the Sheriff may take him, and keep his body under his cuſtody, till, he hath agreed with him, 
or may have an Action opon the Caſe tor his tortious eſcape. And although the Defendant be taken up- 
on a Capias ad ſatisfaciendum, yet if the Writ be never returned, nor hled, the Plaintiff may have anew 
Capias ad ſatisfaciendum againſt him, and take him again, and he ſhall. not take advantage of his own 
wrong, but if the Plaintiff will, he may charge the Sheriff for Eſcape it he have not taken him again up- 
on freſh ſuit before the Action brought 3, And when the Priſoner eſcapeth of his own Wrong, and is ta- 
ken again,he ſhall never have an Audit querela againſt the Sheriff ; But otherwiſe it is, when he efcapeth 
with the conſent of the Goaler, for then he cannot take him again, and in ſuch Caſe for his diſcharge he * 
ſhall have an Awdite querela. And upon thelſe differences are all the Books, ſcil. 8 E, 2: Corone 40. 6 E. 
2. Eſcape Br. 49. 41 Afſ. 5. 45 E.3-9. 2 E. 4.6, 10 E.4. 10, 11 E. 4.413 £.4.8. 21 E,4.67. 6H. 
7.11. 10 H.9. 25,28. 13 H. 7.2: 14 H,7.1. 16 H.7.2. 12 H.8, 90. Br. Eſcape 45. Plow. Com. 
Plats Caſe. F. N. B. 130. b. 10 Eliz. Dier 275. and other Books, | ALS 
2. It was reſolved, That the bar was inſufhcient, for the Plaintiff hath declarcd of an Eſcape in Lon- 
don, and the Defendant juſtifieth the retaking of him at Stoke Cannon, and fo the eſcape at London is not 
anſwered 3 but for as much as the Plaintiff not denying the freſh ſuit, but by proteſtation hath only rely- 
ed upon that mer, that the Priſoner was out of his-ſight, the Court ſhall not intend other matter - 
to maintain his Action than he. himſelf hath ſhewed 3 and now upon the Record it doth not appear that 
the Plaintiff hath cauſe of Adtion, for this cauſe the Plaintiff perceiving'the opinion of the Court, did dif- 
en his ſuit : But it was agreed that if the Plaintiff had demurred upon the Bar, that he ſhould have 
d judgment, kn | "h YER 
7h _—_ reſolved, That after demurrer there ſhall be no repleader, for the parties have by their mu- 
tual aſſent put themſelves upon the Jeet of the Court.and therefore without their mutual aſſent they _ 
cannot replead. And fo was it adjudged between Kendal and Heyer in the Kings Bench, M. 35 & 36 
Eliz. by Wray chicf Juſtice, Sir Thomas Gawdy, and the whole Court of the Kings Bench. And in the 
{ame Court in Debt between Gallis and Burbry Mic. 29 & 30 Eliz. againſt the opinion of 9 H. 6. 35. in 
an Avowry, which Record had been ſeen, and did not warrant the Report of the Book. , | 
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Part I IT. Lincoln Colledge Caſe. = _ =_ | 


Mich. 37 & 38 Eliz. m the Common Pleas. Rot. $r. 


Lincoln Colledge Calc. 


N 2 Formcdon in Deſccnder by Robert Chamberlain, Couſin and heir male of the body of Richard Cham< 
berlain, againſt the Rector and Scholars of Lincoln Colledge in the Univerlity of Oxford tor the Man« [585] 
"rs of Petſore and Ekeney in the County of Buckingham, upon the pleading the Caſc was ſuch : RKiehard 
Chamberlain did enfcoft Corneborough and others of the {aid Mannors, to the intent that they ſhould give 
back the ſame to the ſaid Richard Chamberlain and $ibill Fowler whom he intended to marry, and to the 
heirs male of the body of Richard, which was done accordingly. Richard and Sibill do entermarry, 
and have iſſue Edward, Richard died, Edward in the lite of Sibill adtunc tenens liberi' tenementi, Ec: 
' which was intended by diſſeilin, am. 4 H. 1; {uffered a common Recovery with lingle voucher by agree- 
ments amongſt all, to the intent that the Recoverors thould cnfeoff Liſter and others to divers nſes 4 \ 
and that Sibill (for better aſſurance) ſhould relcaſe to them with warranty, which feoffment and releaſe 
with warranty were made accordingly anno 11 H. 8. And afterwards S;bill-died;, Edward then being 
alive 3 and if this collateral warranty ſhall bar the demandant or not, or ſhall be void by the Statute of 
11 H.7: cap. 20, was the Quettion 3, for in as much as, the common Recovery was 'had againſt - Edward 
in the life of Tenant for life, it cannot be intended;:that $7bi} did ſurrender her cftate, or that Edward 
had entred for the forfeiture, and therefore ſhall be: ſeiſed by. force of the:tail if not that it had been al- | 
- ledged in pleading : But for as much as it was generally alledged that then he was Tenant- of the free- [59] 
' hold, it ſhall Be intended ftrong againſt him who pleadeth, that is to ſay that it was by diſſeilin, or by 
feoffment of a diſſeiſor, ſo that he was in of another eſtate, and then the recovery - with fingle* vouchet 
will not bind it; And thercfore the ſole Queſtion was, upon the collateral warranty. And it was {trohg- 
ly objected, That this warranty (hall be void, notonly within the expreſs words, but alſo » within the 
meaning of the Act. : . * 
For firſt, there is no doubt but the heir male of the body of Edward is a perſon to whom the inheri- 
tance after the death of Sibill (hall appertain : And the words of the A& are, That fach perſon ſhall 
enter, and peaccably poſſeſs the land as he ought if no ſuch warranty had been made. * Arid the meaning 
of the A&t wasnot to ſave the eſtate for him only who is heir apparent at the time of the f6rfeiture, but 
to preſerve the ſame for the benefit of all the iſſues inheritable by force of the tail. As if 4, make a 
feoftment in fee to the uſe of himſelf and his wife, and the heirs of the body of 4. A. hath iſſue B: and 
dieth, the wife is diſſciſed, the heir in tail by deed relcaſeth to the difſeifor, and afterwards the wife re- 
leaſerhalſo with warranty and dieth, B. hath ifſue C, and dieth; although that B. hath by his releaſe diſ- 
abled himſelf to take advantage of the forfeiture during his life, yet it ſhall not prejudice his iſſue, for he 
is the perſon to whom the inheritance of the eltate tail doth appertain, and now by the Statute he ſhall 
enter as if no warranty had been made, | F tbe 23 
2. It is to be obſerved, That by the Statute, not only entry is given to him to. whont the intereſt; 
title, or inheritance ſhall appertain, as if no warranty had been made ; but by the- Branch next- before 
- the purview, That every diſcontinuance, alicnation, releaſe, or 'confirmation with warranty, and” re- 
covery made or ſuffered by ſuch woman ſhall be utterly void and of no effe& : ' And if the warranty in 
this Caſe, by the expreſs letter of the A be utterly void and of none effect; it is'void as to all, and by 
*- conſequence againſt every iſſue in tail, 'and{it is void alſo as to Edward' himſelf; but ' in ' reſpect of the 
faid Recovery he hath barred himſelf that he cannot enter into the land; And Dofoy -and Student was 
ſtrongly urged, That if a woman tcnant in tail ſuffer a common Recovery, and the ifſue in tail - releaſe 
tothe recoveror, yet his iſſue may enter, which proveth, that although that he to whom the immediate 
- right of the eſtate tail doth _— will by his own a&.cxclude himfelf from the: benchic that the' Statute 
would have given him 3 yet his ifſue ſhall not be prejudiced by it. -**/ | SRL TS 
And it was further objected, That if any Error had bgen in the recovery that Edward ſuffered, and | 
had brought a Writ of Error, the collateral warranty of the woman ſhould not be a bar'to-him, for the [ hb ] 
Statute by expreſs words hath made the watranty utterly void; and of no etfe& a fortiori, the war- 
ranty ſhall not bind the demandant who claimeth as: coutin, and heir male” of the body per for- 
mam doni, To which it was anſiwered and reſolved, as to the tirft'Branch 3 That- the office of a good 
expolitor of an Ad of Parliament is to make conſtruction upon all the' parts together, -and not of one 
part only by it ſelf ; New enim alquam partem rette intelligere poſſit , antequam totum iterum atque 
terum perlegerit : And although the firſt branch make the diſcontinuance, alienation, warranty and 
recovery utterly void, and of no effec 3 yet the clauſe following being connexed to it with this con- 
jupQion, And that it ſhall be lawtul, expounds the generality of the words of the precedent branch z . 
| Andttherefore the ſenſe of both together is, that they ſhall be utterly void and of no ctfe& by the entry 
of hirh to whom the intereſt, title, or inheritance, after the woman doth appertain 3 but the diſconti- 
Nuance, alicnation, warranty or recovery ſhall not be void between the parties; but {hall ſtand in, torce 
between themſelves, and againſt all others, but only againtt ſuch to whom the interelt, title, or in- 
heritance after the death of ſuch woman'doth appertain, and they only may make it void, and of no 
ettect by their entry : And fo betore that time have other Statutes been expounded © by the ancient 
judges and Sages of the Law. As the Statute of 8 H. 6. cap. 10, by which it is provided that all vat- 


awries ſhall be holden for null and void, and that the party, &c. be not indamaged, nor put to lofs 
: O1 
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of his goods and chattels, 8c. if not that a Capias be awardcd ayainlt the partyin the County in which 
by indiQment, or appeal he is expreſſed to be dwelling, yet it ought to be avoided by the means which 
the Law hath appointed, and the ſame is by Writ of Error. | 

In the Game manner in the Caſe at Bar, eſtates of freehold or inheritance cannot be defeated without 
an entry, and therefore by entry they ought to be made void. So the Statute of 23 H. 6. cap. 10. makes 
af obligation taken in other manner then theStatute preſcribed void 3 yet it is holdun in 7 E. 4.5. that 
the party cannot plead, non eft fatium but it is voidable by plea, with ſuch apt conclution as the Law doth 
appoint. $0 upon the Statute of 1 Eliz. which provideth, That all grants, leaſes, &c. made by Biſhops 
in other manner then is mentioned inthe Act ſhall be utterly void, and of no effect to all intents and pur- 
poſes 3 Notwithſtanding theſe preciſe words it was adjudged in the Common Pleas, M. 32 & 33 Els. 
in a rare Impedit between Sale and the Biſhop of Coventry and Lichfield, That a grant_ of the vexe 
avoidance of an Advowſon is not void as to the grantor himſelt, but as to the ſucceſſor ; for ſo was the 
intent of the A& to provide for the ſucceſſor and not for the party himſelf. Soand upon the ſame reaton 
wasit reſolved in the Common Pleas, Paſeh. 39 Eliz. between Hunt and Singleton for a houſe in Foſter- 
lane in London whereof the inheritance was in the Dean and Chapter of Pals, That if the Dean and 
Chapter makea leaſe not warranted by the Statute of 13 & 14 Eliz. in which Calc it is provided by 
the ſaid Ads, that ſuch leaſe ſhall be abſolutely void, and of no ce toall intents and purpoſes 3 In this 
Caſe of a Corporation aggregate of many perſons which never dicth, it was greatly doubted, if the leaſe 
ſhall-not be utterly void preſently according to the expreſsletter of the A 3 but it was at latt reſolved, 
for as much as the A& was made for the benefit of ſucceſſors, that the leaſe (hall not be void till after the 
death of the Dean who was party to the leaſe : And although the luccefſor of the Dean is not ſucceſſor 
to the whole Corporation who made the leaſe, yet becauſe the whole Corporation never dicth,fuch leaſe 


| by conſtruction ſhall be void after the death of the Dean who is the principal member of the Corporatior, 


and the Succeſſor with the Chapter ſhall avoid it.So in the principal Caſc.although it be provided by the 
Statute of 11x H. 7. That the diſcontinuance, alienation, warranty, and recovery ſhall be void, yet they 
are not void preſently, but are to be made void by ſuch perſons to whom after the death of the woman 
the intereſt, title, or inheritance appertaineth. And with this Reſolution agreeth 27 H, 8.23. upon this 


Statute of 11 H. 7. | 
2, It was anſwered and reſolyed, That this Cafe was out of the intention of the faid Act for divers 


cauſes : gt ortho 7 
Firſt, Becauſe the intent of the A&t was for to reſtrain women to make difcontinuance, warranty, and 
recovery in bar, or prejudice of the heir in tail, or of them in the xemainder, &&c. But when the heir in 
tail in the Caſe at Bar doth convey and aſſure the land to others, and the releaſe or confirmation vof the 
woman with warranty, is but to perfe&, and tocorroborate the eſtate which the heir in tail hath made, 
ſuch warranty is not reſtrained by this AR for the ame ſhall be intended to the benefit of the heir, and 
not to his prejudice 3 And that was the reaſon that a common Recovery in reſpe& of the intended re- 
compence was not reſtrained by the Statute of Weſt. 2.: ' And: therefore when the iſſue in tail in the Caſe 
at Bar,hath ſuffered a common Recovery, and the warranty of the woman doth extend but to [trengehen 
the ſame, this warranty is not reſtrained by the A& of 11 H. 9. | 

Theſecond reaſon was, that the- wife with the heir in tail might have joyned ina fine, and-{o barred 
the cſiate tail 3 or if the wife had ſurrendred to the heir in tail, he-might Cove Gans 8, common - Re» 
covery, and by that the eſtate tail-ſhould be cut off, and fo they both had; power: to. bar the | eftate . tail, 
and the remainder or reverhon expectant thereupon : Then it was not the intention. of the AQ to relixain 
the warranty the wife made to him: who had the land by conveyance of the heir in tail. And upon; the 
{ame reaſon was it adjudged M. 38 &:39.Eliz. in the Kings Bench: between Fennings aud Wiſeman 3 
and Hill. 39 Eliz. in the Common Pleas, but the Plea began. Trin. 38 Elizs, Rot. 1303. betwcen Wiſe- 
man and Crowe, ot the Caſe in both Courts was one, ſcil, Thomas Wiſeman had iſluc William his eldeſt 
{on by one woman, and. Thomas and a daughter by another woman, / and ſeiſed of lands in Eſſex holden 
in Socage, deviſed: the ſame, to Dorothy his wife for life, the remainder to T. in tail, and died, by which 
the wife was Tenant for life, the remainder to T. in tail, and the reverſion in fee deſcended to William, 
Dorothy after the Statute of 14 Eliz. ſuffered a common Recovery, in which Thomas was vouched, who 
vouched over the common vodcuee, which Recovery was/:to the uſe. of Thomas and his heirs ; The 
daughter married Jennings, Thomas died without iſſue, now between Fennings and: Crowe his fermor, and 


Wiſeman ſon and heir of William was the queſtion for the land 3 Wiſeman objected that the ſaid common 
Recovery was void by the expreſs letter of the Statute of 14 Eliz. cap. $8. Where divers perſons being 
ſciſed, 8c. of any lands, &c. only for life or lives, or of eſtates determinable upon life or lives haye 


ſuffered other perſons by agreement or covin to recover the ſame lands againſt the fame particular Te 


nants, &c, or as vouchees to the great prejudice of thoſe-to whom the reverſion or remainder hath, ap-- iW 


pertained, or ought to appertain ; Be it enacted, that'every ſuch Recovery, as of ſuch perſon- in rever- 
tion or remainder thereof, &c. be clearly and utterly. void: and of none effe& : Provided that every ſuch 
Recovery. had by the aſſent of any perſon in reverſion or remainder, fo the ſame aſſent, appear of Re- 


cord in any Court, &c. ſhall ttand in force againſt ſuch perſon ſo affenting, &c.- And the faid Recovery | 


was had againſt Dorothy being ter:ant for life ; and the ſaid Williow-Wiſeman who had, the reverſion is 


fee never affented to the ſaid Recovery according to the faid proviſo : And therefore the faid Recovery , 


ſhall not bind by the expres letter of the At: But-it was adjudged in both Courts, that the reyerſion 
in fee was barred by the aid Recovery. And the faid Act of 14 Eliz. did not extend to it : And the 
principal reaſon was, becauſe it was not the intent. of the Act to extend to ſuch Recovery.in which he. 
in the remainder in tail was vouched, becauſe that tenant in tail hathan eſtate of inheritance. which may 


continue for ever; and he hath power by a common. Recovery.to' cut off all remainders-and revertions | 


expectant upon his cliate 3 and if: Dorothy had ſurrendred unto him, then without queſtion the + 
| | a 
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ſhall bar him in the ali bs 6 ES ode Rs 
ee: So Dorothy and Thomas ht: MR 
neither the Statute of Weſt. 2, cap. 3. whi h # _ and. It 1m bad power to bar the reverlion in tce. a 
expectant upon an eſtate tai] ; 33 H.6 2 4 reccit extended to him in the revyerlion "i _ 
Writ of E mow to Be fn 2 4h _— por on - I - Nor the Statute of 9 R. 2.CAaſ.. 2 wh; p——— 
coveries had againſt Tenants tor ite, cxtend to A | . 32 FL. S. cap. 31. made apainſt - wa Ia 
: the Caſe ST. or a5 much as he wi han _ £15 Or ro vorlions expectant upon an eſt n n _ 
the wite hath relcaſed to the Recoverios with a x the cliatc call liath futfered a common Rec ate tall.d0 
becauſe the heir in tail hath powcr in hunſclt Ts oy Act of 11 FL. 7. doth han; and 
TEE aveyance: mlſclt to bar the tail, and the warranty ui the on _ "@:at; 
Thirdly, It was reſolved, that in the Caſe at Bar when the faid E: | Es: WT 
had againti him by his own agreement difabled himfe] en the ſaid Edward by the canon Rec 
Statute after the dcath of Edward,his iflue ſhall cl to take benefit of the toxteiturc on. Pequyany 
at the time of the forfeiture, cd pA: noe beneht thereof, becauſe his en by rne 
not immediate intereſt, title, or inheritance at th OY perſon who 1s not in rerzm ſenenaagpg as-1n bing 
A&, when another was in being, at the time Ate fockcicare halt never id r _ 
tobar by tine or Recovery him who would £ O w_ torteiture, and cannot enter, and —_ k Of t111s 
adjudged in Sir George Browns Caſe, where th _ B c benctit of the Act; And the Flank aa ag ; POWET 
in fee levied a fine without proclama Xs a : ue in tail in the lite of his mother having — , cticct 
wiſe ſhall bar Edward of his Writ of a a it Error was in the faid Recovery, the hu he ever bon 
which the At preferibe ia ho Call ———_ by his own act he hath barred Top the 
Fed ——_ the Recovery the iſſue hath title to, ny _ was affirined to be good Law 3 NO 
ed could not bar his iſſue 3 but in the Ca on the recoveror, and therefore his rcleal; as 
Jiſabled himſelf before the wa e Caſe at Bar the iſſue in tail firſt i > 0% Inge Hy" 
allablec veant : rt ſuffered th 
levic 75. the iſo of the na pages qr alſo it was done in Six George Brown - > ag _ {o 
in tail, as it was in the Caſe of DoGjor and $ ud thoſe Caics GO OLGNIY Er OE given t 4 NS 
SER oc he. deat of Edward, t Student > and ſo manifeſt diverſity : But if $S; oO the itlue 
force of this Act ward, then the iſſue in tail might have pi L- - __— 
| is ea tne 
Note Reader, I conceive, that it a man make a feoffment i Fi warranty by 
and to the uſe of the husband in fee, and hath iſſue a d nt in tec to the uſe of him and his wife in tail 
the reverſion in fee deſcendeth to the daughte " a daughter, his wite with child with a ſon, b n tail, 
ſuffereth a common Recovery, in this Cale _ f L_ before the bivehs- of thes Ga; over 
had joyned in the fine, or was vouched in the = 1 the daughter entcr or not, or although the d wn wn 
_ _—_ of this Ac, yct the ſon after born ſhall take by + of. other a& hath: ilabled her "cif pa 
is Reſolution. For by no act that the d e beneht of this A& 3 and that well 
Edward might in the Caſe at B e daughter can do, can ſhe bar the { ell agreeth with 
ar and therefore it ſtands wi r the ſon againtt the eltate tail 
may do ſhall be prejudicial to the . it ſtands with reaſon and equity IR ns 
on, which was 7 . nd cquity that no act which 1h 
xed to the Caſe in 5 E. 4. 6, Fo as in utero matris , And thi E 
. 4. 6, For by tl . this-Caſle is GE 
gow — —_— & Mora nyo cert cap. 6. it is provided, Owl NON ho es 
entis vel rapte, habeat titulum immediate ftatim ſcili ere, remanere, vel accidere deberet poſt ſje 
tenere de ftatu hereditario; in this Caf e ſtatim ſcalicet Poſt raptum intrandi ie 2 piped pg mortem rapi- 
es toe CE. D is Caſe if the daughter enter, ſhe ſh zper rapientem vel raptum, Oc. & 
though that the daught » the ſhall keep it for ever againſt th 
ſhall enter upon her : ghter enter by force of the $ againlt the ſon after 
and the cauſe and Ay tatute of 11 H. 7, yet the fon bo ; 
6 R. 2. hathithe land nd reaſon of this difterence i - 'YcE-the bon bord-anrey. 
. meerly as purchaſ tterence is, that the daughter Þ the S ; 
the A&, ſhe ſhall enter and k purchaſor, and a perquiſite in fee timple : And Do wrt 
AT a2 Ko ohe Cal and keep rhe land, for the Statute faith, 7 pic: An by the expreſs words of 
ein 9H. « if . te ſaith, intrabit,&c. & tenebit de j we 
having a dau 9H. 7. 25. it a remainder bc] Fl pk X tenebit ae Jure hereditario. 
ohter, the daughter (all 1mited to'the right heirs of = 
aftcr, But when the ar nj 5 you it as a purchaſor, and ſhall keep the la Ko S. and he dieth 
doni, and fo in nature of a Ickent 94 mY force of the Act of 11 H.7. ſhe * in of N - carr > _ 
Statute "F » and not meer] Me n eſtate tail per formam 
" mating Fg __ which are, That the perſon OI and that by the expres a of of the 
inherit 7 cr into the tenements, and poſſeſs and enj ands appertain after. the deceaſe, of ſuch 
vi ot _ ſhall have if*(uch woman had been dh _ according to ſuch intereft, title, or 
Fo | A. at the daughter in this Caſe doth n cad, and no diſcontinuance, warranty, or 
pon tne Statute of 6 R b ot claim the land mcer] . 7 
En otter het -% ut by force of the Act of 11. H. 7. the has y as a perquilite, as ſhe 
to be preferred bet n dead, and that'is per formam doni -7. the claims according to her title 
LO be Preterre ore. the daughter : doni, and pes formam doni the ” 
A Caſe although the or oe Pom therefore this Caſe is to be com ne t r > born is 
orn {hall enter upon him, b clted in Richard the younger ſon, ye red to Shelley's Cale 3 
| t the ſon of the eld 
meerly as a-purchaſor F ecauſe that Richard in that Calc Sa e eldeſt ſon after 
| . SC ahnats alc was In the nature of 
amber may —_ the ſon ſhe EIS = I - 7 had been mae cl _ Fa _ 
R ve an{wered, abſit gnod lici e benefit which they by th wal 
agreeth Montage ch; » abſit qnod licitum fuerit matri nocere filio qui i y by the Act had provided, they 
of Wards amy ag Juſtice of the Common Pleas, _ = - _ Ju " And with this opinion 
enter by force of this AG j9: i noe repugnant vo it, orthere theoplalogs Rn the ie io ca 
Ward, which well may be. for i 1s mother, and her ſecond | b MEI 
oa a manner a chefor ; be Sg Caſe he hath the land but during —_ t ne be in 
doth not follow that hc ſhall be Phys ay he ſhould have the land in nature Ee _ aging 
or civil; alſo i : in Ward : for in the Caſe of (h; c of a delcent, yet it 
better und 5 it behoveth that the Anceltor dic in the = of Ward(hip, there ought to'be WS patural 
erſtand your Books. in 9 H. 6. 2 - ords homage : And by this difference you {I It 
« 25+ 9 He 7.25. GC Doi, and Stzdent. WO” 
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4. It was reſolved, That if tenant in tail being if of another cltate ſuffer a common Recovery, and 
2-collateral anceſtor of Tenant in tail releaſe with warranty to the Recovcror, and afterwards the Re- 
coveror maketh a tcoffment to uſes which are executed by the Statute of 27 H. 5. and afterwards the 
collateral anceſtor dieth, in this caſe although the eſtate of the land be transterrcd in the Poſt before the 


deſcent of the warranty,-yet the warranty ſhall bind, and the Terre-tenants may takc advantage there- 
of by way of Rebutter : 'So-if | he to whom the warranty is made ſuffer a common Recovery, and after- - 


wards the anceſtor dieth, the Recoveror ſhall rebut by this warranty 3 And yet is adjudged in 22 Af 
37.that if Tenant 'in'Dower doth enfeoffa Villain with warranty,and the Lord of the Villain entreth info 
the land before the deſcent of the warranty, and afterwards the wite dicth, this warranty ſhall not bind 
the right heir': So it is agrecd by the Juſtices in 29 Afſ. 34- it a collateral warranty be made to a baſtard 
and his heirs, and living the anceſtor, the baſtard dieth without iſſue, and the Lord by. eſcheat entreth, 
and afterwards the anccltor dieth, this warranty ſhall not bind. And although in the Caſe at Bar, as 
in theſe two Caſes, before the warranty deſcend the eſtate of the land is transferred in the Poſt, yet 
there is a great difference between theſe two Caſes and the Caſe at Bars for he who hath the land 
by limitation of uſe, and by a common Recovery, cometh to the land by limitation and aCt of the par- 
ty 3 and therefore he who hath a reverſion by limitation of uſe, or by common Recovery, although he 
be in the Poſt in both Caſes; yet he ſhall take benefit of a Condition as an aſſignee within the Statute 
of 32 H. 8. cap. 34. But when the Lord of a Villain entreth, he comenth to theland in reſpedt of a title 
paramount, that is to ſay, in reſpect of Villeinage, and the Lord by Eſcheat in reſpe& of a Seigniory 
which was a title paramount, and both theſe are in meerly in the Poſt,-and not by any limitation or 
at of the party, -and ſo manifeſt difference. And although ſome preſume to fay that thoſe Books are 
erroneous, and againft Law, and their reaſons are, ſcil. becauſe it was holden in the time of E. 3. ſeil. 
in 18 E, 3, 10. a. That the tenant ſhall not take advantage of a warranty by way of Rebutter, without 


' ſhewing how the warranty extendeth to him, which is as much as to ſay, to make him aflignee of the 


land, fo that one who cometh in in the Poſt ſhall not Rebut. And in 10 E. 3. 42. 10 Af 5. in an Afſe 
the tenant pleaded a warranty made to one W. &c. concluded upon the warranty as aſſignee to I. 
and denabed Jodamen, &c. and was charged by the party, and by 'the Court to ſhew how he was 


aſſignee, and ſodid : And in22 Aff. 88. in the fame year when.one of the ſaid Caſes was adjudged; it * 


was holden that one ſhall not take advantage of a warranty made to another and the atlignces by way of 
Rebutter, although he be an aſſignee in fact, and that in Caſe of Rebutter, as well as in Caſe of Voycher 


" he ought to ſhew as well the deed which comprehendeth the warranty, as the deed. which; proveth the 


aſſigment : And theſe errors were the cauſe, as they ſaid, that it was then holden, that neither the Lord 
of the Villain, or the Lord by Eſcheat ſhould take advantage of a warranty by way of Rebutter : But 
I conceive, that the true reaſon of the ſaid Books is utterly miſtaken. For true it is that ſome Judges 
in thoſe times thought, that none ſhould take advantage by Rebutter of a warranty made to  one;: his 
heirs and affignees, but he who was heir or aſſignee > And that the Terre-tenant ought in Caſe of Vou- 
cher and Rebutter ſhew deeds of the ſame affignments3 which opinion had great ſemblance of reaſon; 
becauſe that the warranty extended only to the feoffee his heirs and affigns. © And a thing which, of its 
nature cannot be created without deed, cannot be aſſigned without deed :' But I well agree the. faid: opi- 
nions were againſt the true ſenſe and judgment of Law in both points : For he who hath the poſſeſſion 
of the land ſhall Rebut the demandant himſelf without ſhewing how he cometh to the poſſeſſion, for it 
is ſufficient for him to defend his poſſeſſion, and to: bar the demandant;z and the: demandant againſt 


' the warranty cannot recover the land: And ſo was it holden 35 4f. 9. that tenant by the Curtelie ſhall 
'. Rebut., Andin 45 E. 3. 18, it isadjudged, that the donees in tail, although 
ſhall Rebut the demandant. © And in 38 E. 3. 26. it is adjudged that the atſignee: ſhall Rebut by. force 
of a warranty, made to one and his heirs: And 7 E. 3+ 34. & 46 E. 3.: 4. teoffee of the donee in tail * 


they be in of another eſtate 


ſhall Rebut: I well agree, that if A. enfeoff B. his heirs and aſſignees with warranty; and B, enfeotf C. 
without deed, C. ſhall vouch A. as aſſignee, for the warranty extendeth to B. and his allignees of the 
land, and C. is his affignee thereof, and the affignment is not made of the warranty, tor. then it ought 
to be had by deed, but the warranty cannot be affigned, but extends to afſignees of the land 3 and if the 


feoffment to C. was by deed, it is only of the land, and not of the warranty 3 and C. ſhall vouch 4. as 


allignee of the land, becauſe that the warranty by expreſs words extendeth to him 3 thatis to ſay, to B, 
and his aſlignees of the land; and if the feoffee without deed ſhall not vouch as aflignee, truly the feoffee 


by deed ſhallnot vouch, for one of them is as well affignee of the land as the other, 'and none of them. - 


hath or can have aſſignment of the warranty. 


And fo it was reſolved Paſch. 39 Eliz. in- the Kings Bench between Auder and Noke upon a Writ. of _ 
Error upon a mp given in a Writ of Covenant in the Common Pleas, by- Popham chief Juſtice, 
e whole Court, upon conference had with divers other Juſtices; That if a man make 
alcaſe for years, and covenanted with him and his affignees, his affignee by word ſhall have an Action: 
of Covenant : So feoffee by word ſhall vouch as aſſignee; And therefore the Books which ſpeak of ſhew- 
ing of the Deed\comprehending the warranty, and of the Deed of aſſignment, are to be extended to : 
things which lie in grant, which cannot be affigned without Deed. - And ſq may all the Books be'xe-' © 
conciled, 8 Aff. 33. 9 Aff. 11. 10 Af, 5. 10 E.3.42.11 E.' 3. Br. Monſtrans:de Faits 164, 13 E:3' Bſ 
Voucher"17. 14. E. 3. Garr. 33. 12 E. 3. Condition 11. 17 E. 3.68. 22 Afſ. 88. 40 E. 3.22, 23« 40 Af. 


Gawdy, and t 


30. 42 E. 3. 19. 3 H.7.13, &:14»3 H. 6. 21. Statham Aſſignee 1. 


But note Reader, © that theſe were not the reaſons of the ſaid Books in 22 Aſſ. 37, and .29 Af. 34 of 


which have been alledged, for it appeareth by both the Books, that if the warranty had bound, and had 
been a bar in right in the one Caſe againſt the Villain, hoe eſt, if the: warranty had deſcended before the 
Lord of the Villain had entred ; and inthe other Caſe, if the Anceſtor had died before the Tenant (fo 


that the warranty had deſcended before the Eſcheat) the Lord by Eſcheat in the one Caſe, and the Ln 
| : 0 
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of the Villain in the other Caſe, (hould loſe advantage of the warranty by way of Rebutter : and that 

earcth by the Rules of both Books. And thcrefore thoſe who condemned the ſaid Books underſtood 
_ well the xcaſon of them. And I dare not take upon me, or preſume to oppoſe the Authority of 
was Gid Books. For Maſter Littlcton ſeemcth to agree with the reaſon of them in his Chapter of Diſ- 
continuance 143. for he Gith, Nora, if there be Lord and Tenant, and the Tenant giveth the tenements to 
another in tail, the remainder to another in tee 3 and afterwards the donce maketh a leaſe for lite, and 

As the reverſion to another 1n fee, and the Tenant for life attorneth, and afterwards the 
h. without heir, by which the Reverlion cſchcateth to theLord 3 in this Caſe it the Tehanc 
dicth, and the Lord by eſcheat cntreth in the life of the Tenant in tail, it is no diſcon- 
t the Lord is in by way of eſcheat, and not by the Tenant in tail (and therefore 
the entry of the iſſue in rail in ſuch Caſe was lawful, becauſe that the Lord by elcheat cannot take ad- 
vantage of any warranty which Tenant in tail as was intended had made. J . But Littleton faith, ſecus 
eſet, if the reverſion had been executed in the grantee, in the life of Tenant in tail, for he was in by the 


Tenant in tail., 


' grantee dieth- 
4 term of litc 
tinuance, becauſe tha 
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Tris. 38 Eliz. in the Kings Bench, between Thomas Harvy 
4 and WV alter Olwald. F- 


Pennants Caſe. 


N an Ejettione firme between Ha Plaintiff, and Oſwald Defendant, of a demiſe made 37 Eliz. by 
Fobn Pennant to the Plaintiff, of certam nds in Ay in the County of Eſſex for three years, 
from the feaſt of Al! Saints ani. 39, The Defendant pleaded, that the faid John Pennant was ſeiſed of 
the ſaid land in fee. And amo 35 demiſed the ſame to the' Defendant for ro years, yeilding the yearl 
rent of 33 1. 105. at the feaſt of S, Michael, and the Annunciation of our Lady 3 2d that he was. poſ- 
(ed till Pennant put him out, and made the leafe to'the Plaintiff; and he reentred, &c. The Plaintiff res 
plied and confeſſed the ſaid leaſe, but further Taid, that the ſaid leaſe was upon condition, that if the 
Defendant, his Executors, or Adminiſtrators, ar any time without the affent of the faid. John Pennant 
his heirs or aſſigns, grant, alien, or affign the ſaid land, or any part thereof, that then it ſhould be law- 
ful for the ſaid Pennant and to his heirs to reenter : And ' that the Defendant anno 35. granted to one 
Taylor parcel'of the faid land for 6 years without the affent of Pennant, for which he reentred, and made 
the leaſe tothe Plaintiff, prove, &c. * £24, 0+ On hs ED 
. » The Defendant by way. of rejoynder,: faith,* That before the reentry Pennarit accepted the rent due 
at the feaſt of the Annunciation of our Lady after the alignment by the hands of the Defendant 
Peter Oſwald: To which the Plaintiff by way of ſurrejoynder faid, that Pennant before the. receipt 
of the ſaid rent had notice of the faid demiſe to Taylor, upon which plea the Defendant did demur 
pr ak 3 And Trin. 39 Eliz.-it was adjudged for the Plaintiff, And in this Caſe theſe Points were 
reſolved :; YI | 
I, That the Condition being collateral, the breach of it gray be ſo ſecretly contrived, that it is 
not poſlible for the leſſor to come to the knowledge of it, and therefore notice in this Caſe is ma- 
terial and ifſuable, for otherwiſe the leſſee ſhall take advantage of his own fraud, for he may make the 
grant or demiſe ſo ſeexetly, and fo near the day in which the rent is to be paid, that it is not poſ- 
tible for'the leſſor to have notice of it : But if a man make a leaſe for years rendring rent, upon con- 
dition that if* the rent be behind, that it ſhall be lawful for him to reenter.z in that Caſe if the Tefſor 
demand the rent, and it is not paid, and afterwards he accept the rent (before the reentry made) at a 
day after, he hath diſpenſed with the Condition, for there the Condition being annexed to the rent, 
and he having made demand for the rent, -he-well knew that the Condition was- broken : But in ſuch 
Caſe, although he accept the rent (due at the day for which the demand was made) yet he may enter, 
for as well betore as after his entry he may have an Action of debt for the rent upon the contract between 
the leſſor and lefſee,and that was the firſt difference between a Collateral Condition and a Condition an- 
nexcd to rent, vide 45 Aſc 5. | 
The {ceond difference was, That in Caſe of a Condition annexed to rent, if the leſſor diſtrain for 
the ſame rent for which demand was made, by that alſo he hath affirmed the- leaſe, for his diſtreſs for 


[64] 
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the rent hath affirmed the leaſe to have continuance after the rent received; for after the leaſe determi- 


ned hecarinot diftrain for the rent, vide 14 Aſc 11. Accord. 
The third was, That as well in Caſe of Condition annexed to rent, as in Caſe of a Condition ans 
nexcd to any collateral a&t, if the concluſion of the Condition be, that then the leaſe for years ſhall be 
void, there no acceptance of rent {due at any day after the breach of the Condition.) will make the 
void Icafe good, And fo is difference between a leaſe which is (ipſo fatto) void without any recn- 
fry, and aleaſe which is voidable by reentry 3 for a {eaſe which is ipſo fa&o void by the breach of 
= depamaring cannot be made good by any acceptance after, Plow. Com. in Browning and Beſton's 

aſe 133. 
u The 
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The fourth was. As affirmation of a voidable leaſe by word tor money (vr other conſideration) ſhall 
not avail the leſſee ; ſo the acceptance of a rent (which 1s not zz effe, nor due to him who accepteth it) 
ſhall not bind him : As if land be given to the husband and wite, and to the heirs of the body 
of the hnsband, the husband maketh a leaſe for 4o years and dicth, the iſſue in tail accepteth the 
rent in the lite of the wife, and afterwards the wife dicthz yet the iſſue thall avcid the leaſe, tor at the 
time of the acceptance no rent was in efſe, or duc to him, vide 32 H. 8. Br. Acceptance. : 

The fifth was between a leaſe for life and a leaſe for years, fer in the Caſe of a leaſc for life, if the 
concluſion of a Condition ' annexed to rcnt (or other callateral aCt) be, that then the leaſe ſhall be 
void, there (becauſe that an eſtate of frechold being creatcd by livery cannot be detertmined before en- 
try) in ſuch Caſc' acceptance of rent due at a day after, ſhall bar thc Icſſor of his reentry, for this void- 
able leaſe may well be affirmcd by acceptance of rent : And therefore, if a man make a leaſe for years 


upon Condition that if the Icfſec do not go to Rome, or any other collateral Condition, with conclu- | 


fion that the leaſe ſhall be void,” in this Caſe, if theleſſor grant over the reverſion, and after the Condi- 
tion'is broken, the grantce ſhall take benefit thereof, for the leaſe is void, and not voidable by reentry ; 
and therefore the grantee who is a ſtranger may take benefit thereof 3 but if the Jeaſe be made tor lite 
with ſuch Condition, there the grantee ſhall never take benefit of it, for the eſtate for life cannot de- 
termine before entry, and cntry or reentry in no Caſe (by the Common Law) can be given to a ſtran- 
ger, 11 H. 7. 17. Br. Cond. 245. 10 E. 3.52. per Stone, 21 H.7. 12. So if a Parſon, Vicar, or Prebend 
make leaſe for years rendring rent, and dicth, the ſucceſſor accepteth the rent, it is nothing worth, 
for the leaſe was void by his death , otherwiſe is it of a leaſe for life; But-if a Biſhop, Abbot, Prior, or 
ſach like, maketh a leaſe for years and dicth, if the ſucceſſor accepteth the rent, he ſhall never avoid the 
leaſe, for the leaſe was voidable, 11 E. 3. Abbot 9. 8 H. 5.19.37 H.6.3. 24 H. 8. Br.Leaſes 19.F-N.B. 50. 

But note Reader, I conceive, that in the Caſe of a leaſe for life, if the leſſor accept the ſame rent 
which was dcmanded, he hath affirmcd the leaſe, for he cannot receive it as due upon any contract, as 
in the caſe of a leaſe for years, but he ought to receive it as his rent, and then he doth affirm the leaſe 
to continue 3 for when he accepteth the rent, he cannot have an Action of debt for it, but his remedy 
then was by Aſfiſe, if he had {ifn or by diſtreſs. And therefore I conceive in ſuch Caſe, the accep- 
tance of the rent ſhall bar him of his engry : And it appearetn by Littleton cap. Conditions fol. 79. a. that 
in ſuch Caſe, if the leflor bring an Aſſiſe for the rent, he relinquiſheth and waveth the benefit of his 
recntry, although it be for the rent due at the ſame day; but if he reenter firſt, then he may have an 
Action of debt for the rent behind, 17 E. 3. 73. 18E. 3. 10. 30 E. 3:7. 38 E. 3.10, And afterwards 


Mich. 39 & 40 Eliz. in the Common Pleas, the which began Hill, 38. Eliz. Rot. 1302. in Treſpaſs. 


between Marchand Crrteis, for land in Eſſex, the like Judgment was given by Anderſon ( chief Juſtice 
there) Walmeſly Juſtice, and the whole Court, That a leaſe for years was made rendring rent, and with 
condition that if the leſſee ſhall aſſign his term, that the leſſor ſhall reenter, and the lefſee atſigned his 
term, that although the leſſor accept the, rent by. the hands of the leſſee, yet for as much as the leflor had 
not notice of the _—_ the acceptance of the rent did not conclude him of his entry ; So this 


Paint hath been .adjudged in both Courts.; See for the difference (which lie covertly in our Books ) ' 


45 Aff. 5. the Caſe of Waſt, 22 H. 6.57. 6 H. 7.3. b. F. N. B. 120,122. Plow. Comm. 133, 545; 
14 Af. 11. 40 E. 3. Entry Congeable 41. 11 H. 7.17. 17 E, 3. 52. 21 H, 7.12. 21 H. 6, 24. 39 H. 
6. 27.26 H,8. (+ 1 £41 

And in theſe two Caſes many good Caſes and differences were taken, when acceptance of a. rent (or 
other thing) ſhall bar hin: who. accepteth;it of the arrerages of the Rent,, of Reentry, of Action,. or of 
Execution, and the reaſon of the ol Books ſhort Reported, and in an obſcure manner, well explained, 
If he who hath a rent Service or a rent Charge, accept rent due at the-laſt day, and thereof make Ac- 
quittance, by that all the arrerages due bgfore are diſcharhed ; And ſo'was it adjudged beween Hopkzns 
and Morton in the Common Pleas Hill. Kot. 950. Vide 10 Eliz, Dijer 271. but there the Caſe. is left at 
large 3 and therewith agreeth 11 Fl. 4. 24. & 1 H. 5. 7.b. But note, it appeareth by thefajd Record of 
IO Eliz, that the bar unto the avowry ought to be in ſuch Caſe, with,conduſion of Judgement, it 
againſt this deed of acquittance he ought tomake avowry 3 ſo that it appeareth that the acquittance is the 
cauſe of the barr or eſtoppel in ſuch Caſe, For it appeareth by 8 Aff. ult.' 9 E..3. 9. 29, E. 3..34- that 
if a man make alcaſc for life rendring rent, or if the Lord and Tenant be by fealty and rent, and the rent 
is behind for two years 3 and afterwards the leſſor or the Lord diſſeiſe the Terre-tenant, and afterwards 
the Tenant recovereth againſt him in Aſfiſe, and therent which incurred during, the diſſeiſin is recovered 
in damages, yet the Lord, or leſſor ſhall recover in the Aſfiſe the arrerages before the diſſeifin 3 and the 
barr of the latter years is no bar of the arrerages- before, tide 39 H. 6. Barr 79. where the principal Caſe 
of Annuity may be good Law, either becauſe that there the Defendant - pleaded the acquittance by the 
laſt day, and demanded Judgment if Action, where he ought to have relied upon the acquittance, Or 
becauſe in the Caſe of Annuity he is not bound. to pay the Annuity without acquittance: But in the Caſe 
of rent ſervice, or rent charge, he. who receiveth it is not- compellable to make an acquittance, but the 
making thereof is his voluntary a&, to which the Law doth not compel him. | 

If there be Lord and Tenant, and the rent is behind,. and the Tenant maketh a feoffment in fee, if the 
Lord accept the rent or ſervice of the feoffee, he ſhall loſe all the arrerages in the time of the feoffor, al- 
though he make no acquittance 3 for after ſuch acceptance. he ſhall not avow upon - the feoffor at all, 
nor upon the teoffce, but for the ſervices. which incurred in his time, as it appeareth in 4 E 3. 22. 7 E 
3-8.7 E. 4.27, 28 HS, Br, Avowry 111, But in ſuch Caſe if the feoftor dieth, although that the 
Lord accept of the rent or ſervice by the hand of the feoffee he ſhall not loſe the arrerages, for now the 
Lord cannot avow upon other but the feoffee 3 and that which the Law compelleth one to do, ſhall not 
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Go and for the ſame reaſon, it. there be Lord, Meſn, and Tcnant, and the rent due by thc Mcſi js be- 
hind, and afterwartls the Tenant doth forcjudge the Meſn, and the Lord receive the ſervices of the Meſn, 
which now iſſue immediately out of the Tenancy, yet hc (hall not be barred of his arrerages which iffucd 
out of the Meſnalty : So if the rent be behind and the Icnant dicth, the acceptance of the ſervices by 
the hands of the heir ſhall not bar him ot his arrerages 3 tor in theſe Caſes although that the perſon be 
altered, yet the Lord doth acccpt thc rent and ſcrvices of him who only ought to dothemm, And all this 
appeareth in 4 E. 3. 22. 7 . 3- 4.7 E. 4-27. 29 H. 8. Avorry Br. 111. But acceptance of a'reht or 
ſervices by the hands of thc tcottec ſhall not bar the Lord of the Kelict betore due, for Relief is no ſer- 
vice but a fruit and approvecment of ſervices,” for if it were part of the ſervices, then an Ation' of debt 
ſhould not lic for the ſame fo long as the rent continueth, but it is as a bloſſom or truit fallen from the 
Tree ; and for Relict it behoveth not to.avow upon any perſon certain : ' And the Book in 4 E, -*+ - 
is to be intended, that the father made a fcottment in fee by colluſion and died 3 And there it is holdert 
that if the Lord hath accepted the ſervices by the hands of the feottee in the life of the father, he ſhall 
loſe his Reliet. | | | 
But note Reader, that Relict was not taken within the cquity of the Statute of Marlebridge, as it is 
adjudged in 27 E. 3. 63. but now it is remedied by the Statutes of 32 & 34 H. $. of Wills.” But in 
the Caſe before,the Lord (before acceptance of therent or ſervice by thehands of the feoffee) might have 
avowed upon the feoffee for all the arrerages incurred; as well in the'time of the tcotfor, as ir 
the time of the feoffee, as it is adjudged in 7 H. 4. 14. 19 E. 3. Avowry 222. And by that 
which hath- been ſaid, it appeareth that acceptance of Homage or any other ſervice of ' the heir, 
ſhall not bar the Lord of Relict, vide temp. E. 1. Relief 13. 15 E. 3.ibid. 5.” 16E. 3, ibid, 10.3 'E, 2, 
Awowry 190. | "a. 
And it was further ſaid, That if there be Lord and tenant by Knights ſervice, and the tenant enfeoffeth 
his ſon apd heir apparent within age by: colluſion,” if the Lord accept of the ſervices by the® hands. of the 
feoffee, he ſhall loſe the Wardſhip :. But againſt that was objected : | —— 
x. That 'the feoffee might compel- the Lord for to avow upon him by giving of notice and |: & ] 
tender of the arrerages, and that which the Law entorceth one to do, ſhall 'not prejudice or eftopp 
him. To 
2. That acceptance doth not conclude before title accrucd, -and no title of Wardlhip in this Caſe was 
accrued to the the Lord at the time'of the acceprance, but it came after the death of the feoffor, © 
As to the firſt, it was anſwered, That the feoffee by no tender that he can make, can compel” the Lord 
for to avow upon him, for the Lord may ſhew, that the feofftment was by-collufion, againlt the Statute of 
Marlebridge cap. 6. and-therefore he ſhall maintain his Avowry upon the teoffor, for the Law doth not 
compel him to avow upon the feoffee to his prejudice. i CITE 
As tothe ſecond it was anſwered, That the Statute of 'Marlebridge hath made ſuch feoffinent made by 
colluſion as 'void and of no cffet as to the Lord : And therefore i the Lord will affirm the feoffment;, 
and wave the bencfit of the Act, by accepting of the feoffee for his Tenant; he ſhall purge the collufion, 
and loſe the Wardſhip. And the reaſon of Prifot 33 H: 6. 16.' that ſuch acceptance ſhall not conclude 
the Lord was, becauſe that the feoffee in ſuch Caſe (hall compel the Lord to avow upon him, but that is 
not Law-z And againſt the: opinion of  Priſcot, ſee 31 E. 35 Garde 154. 32 E. 3. Garde 33. F.N. B. 142. 
And now the role in 36 E,3. Garde 11. is well explained. Wy 
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Mich. 39 & 40 Eliz, in the Kings Bench, which began Hill 
34 Eliz. Rot. 169. | 


 Weſtby's Caſe. 


Obn Witby brought an Action of debt againſt Skinner and Catcher late Sheriffs of London for an Eſ- [714} 

cape, and the Caſe was; One Buſtard was ſeverally in Execution under the cuſtody of the De- 
fendants then Sheriffs of London, as well at the ſuit of one Dighton, as at the Plaintiffs ſuit, and the De= 
fendants.at the end of their year delivered-over the body of Buftard amongſt others to the new Sheriffs 
by Indenture, in which Indenture the Execution of Dighton was mentioned, but the Execution at the 
{uit of the Plaintiff was omitted 3 . And afterwards Buſtard always being in the Gaol in the times of. the 
new Sheriffs eſcaped. And if the Defendants ſhall be charged with this Eſcape was the Queſtion. And 
it was ftrongly objected on the Defendants part, that they could not be charged. For they had de- 
livered the body of the Defendant theri being in the Gaol to the new Sheriffs, and therefore” the eſcape 
did begin in their time by which they ought to be charged, and not the old Sheriffs 3. and for as mich as 
the new Sheriffs had the party in their cuſtodies, they ought at their peril to take notice of all Executions 
(being matters of Record) againſt him, and ought to keep him till all are fatished, But it was adjudged 


that the Defendants being the old Sheriffs ſhall be charged ,. and in this Caſe four 'Points were reſolved 
by the Court, | | | | 


U 2 i, Where 
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1. Where the body of Brſtard was delivered to the new Sheriffs as in Execution at the ſuit of Dighton 
only, by that he was out of cuſtody of the old Sheriffs z and he cannot be within theecuſtody of the new 
Sheriffs for the Plaintiffs Execution, becauſe he was not delivered to them, nor they charged with him 
for the Plaintiffs Execution 3 and although he was within the walls of the Priſon, yet it was au eſcape in 
Law as to the Plaintiff : For the Plaintiff in whom was no default, ought not to be IT ' 1n 
this Caſe, but becauſe the default was in the Defendants in as much as they omitted the Plaintiffs Exe. 
cution in the Indentures, for this cauſe it is reaſon that they ſhall be charged : And as to that which was 
asked, When the Eſcape began'in this Caſe ? It was anſwered and reſolved, That eo inſtante, that the 
old Sheriffs deliver their Priſoners to the new Sheriffs they ceaſe to have the cuſtody of any of them 3 and 
eo inſtante doth the Eſcape begin as to the Plaintiff.So Reader, you may obſerve;that the Law doth adjudge 
one who. remaineth in Priſon to eſcape. Sec Plow, Conn. 37. Plat's Caſc, the opinion of Chomeley 
chief Baxon, © . 

_ Hagar reſolved, That the old Sheriffs ought to give notice to the new Sheriffs of all the Execu- 
jons againſt any who arc in their cuſtody although their Executions be of Record, yet the new Sheriffs 
ſhall not take notice of them at- their peril, but ſhall be cages only with {uch whereof the old Sheritts 
>ave them notice; For it was obſerved, that in the general Caſe of Sheriffs of England, when the 

ing maketh a new Patent to another to be Sheriff, although the old Sheriff: had his office but durante 
beneplacito, yet it appearcth by the Regilter, that preſently attcr the Patent a Writ de Conmitatu Gommiſſ, 
which is commonly called a Writ of Diſcharge ifſueth : The effe& of which Writ is, Rex- omnibus ad 
quors "Sc. ſolutem, Sciatis quod commiſſimus diletto nobis S, (who is the new Sheriff) Con? noftr? N, 
tum pertinentiis cuſtodiend”, quamdit nobjs placuerit, &c. In cxjus ret, Ec. And then is another. Writ 
diredled to the old Sheriff, and the effect thereof is, Er mandatum eft N, nupenVic* Com* pred” quod cidem 
S. Con? predic cum pertinen*, una cum rotulis, brevibus, memorandis, &-'omnibys aliis officium illud 
tangent” que in cuſtodia ſua exiſtunt, per indent. inde modo debit” conficiend” liberet cuſtodiend® in forma pre- 
dif, Teſte, &rc. And all this appeareth in the Regiſter 295, a, & b. by which appeareth the great caxe 
the Law hath of Executions, which are the fruit of every ſuit, | But it was reſolved, that till the Pri- 
ſoners are delivered to the new Sherifts, they remain in | of the old Sheriffs,notwithſtanding the 


hath-in his cuſtody divers perſans in Execution, and dieth, 

UT 1s , he ought to take notice at his: peril of all the. Executi 
which are againſt any perſon which: he findeth in the Goal, and that for neceſſity ; for there is ng 
perſon to make delivery of them to him, or to. give him notice: And there is no miſchiet to the 
iff if he keep them well, until he have perf noties of all the Executions, but it he without 
punthoent way uffer them who are in Execution to. eſcape, great inconyevience would hereupon 


For'naeſcape can be to. the Plaintiffs | indice, -but when ſome perſon may, be charged for the Game; 


. 


and the Law decriveth nowan. 
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Pare ITT. The Cale of the Dean and Chapterof Norwich. 149 | 


Ac eoſdem Decanum Of Capitul perpetuis temporibus duratur” corporavit, &c. Et ulterius conceſſit quod iden 
Decanus & Capitulum, & ſucceſſores ſui omnia O: ſingula : dominia, maneria, terras, @c. & hereditament® 
quecunque,i Oc. que ad predifium nuper Priorem in jure Eccleſie Cathedralis predit* ſpefabant & pertine- 
bant, habere, tenere, gaudere, & poſſidere ſibi O ſucceſſoribus ſuis imperpetuum, &c. poſſint &* valebant, 
&c, And further granted, that they (hal! be the Chapter of the Bilhop of Norwich, and his ſucceſſors, 
And upon the ſight of the foundation, and divers other ancient Inltrumcnts of the (aid Priory was great 
Queſtion who was Founder, ſcil. the King, or Herbert, ſometime Biſhop of Norwich. But it was ad- 
Ftted without any prejudice to any party, that Herbert was Founder 3 And afterwards the fajd Dean 
and Chapter by their decd enrolled ſurrender to King E. 6, in the ſecond year of his reign their Church 
and all thcir poſſeſſions : And afterwards the King in the ſame year doth anew incorporate them, per 
nomen Decani & Capitmli Ecclefie Cathedralis Sande © indiviqdue Trinitat* Notwici, ex fundatine Regis 
Edw. 6. And afterwards the King in the fame year doth regrant their Church and all their poſſeſſions 
(except certain Mannors, &c,) to them by the name of Dean and Chapter Ecclefie Cathedralis Sante & 
-dzvidue Trinitatis Norwict, (omitting theſe words, ex fundatione Regis Edw. 6.) and to their ſucceſſors, 
And one William Downing and other needy and indigent perſons who endeavour to repallt Fer poor 
dedining eſtates by the diſſolution of the (aid Cathedral Church, and of all the poſſeſſions of the ſaid 
Dean and Chapter did pretend, That the ſaid Cathedral Church and all the ſaid poſſeſſions were tons 
cealed from the Queen, And that they were (in the Queens great deceit under general and obſcure words) 
ed by LNG Patents of concealment. And they did pretend that theſe poſſeflions were concealed 
r two cauſes. | 

ny That the faid Tranſlation was void, and then the old Corporation of Priox and Co- 
vent remained till the death of all the 'Monks ( which happened anno 18 Eliz:)) And that by the 
death of all the Monks, the @aid poſſeſſions came to the Queen by the Statute of 32 H. 8, of 
Monaſteries, IS In 
Secondly, Admitting that the Tranſlation was good, yet by the faid ſurrender made to King Edm: 
6.. the King was ſciſed of all their poſſcſſhons, and the regrant aforeſaid was void ; for the {aid mi(- 
noſiner of the Corporation of the Dean and Chapter, ſc:l. by reaſon of the omitting the id words 
(Ex fundatione Regis Edw. 6.) And this great Caſe concerning a Cathedral Church and all the poſſeſſi- 
ons thereof, and concerning intereſt mediate and immediate a great number of the farmers and lefſees 
were by the command of the Queen (who was very greatly offended that ſhe was ſo deceived, avd cſpe# 
cially of a Cathedral Church which was of the ercCtion of her.moſt happy father) ſhe her ſelf alſo much 


* 


favouring the ſaid Cathedral Church referred the conſideration of this Caſe tg Sir Tho, Egerton Keeper of 


fo p 


the Great Seal, Popham and Anderſon chief Juſtices, and Periams chief Baron, And now Mich. 40 & 


41 Eliz, at the Lord Keeper of the Great Seals houſe, called Tork-houſe, before them this. Caſe was 
argued by the Council of the ſaid Concealors 3 and the effect of their ObjeRtions and: Arguments here 
follow. | w = « + ape 
* Firſt, They did admit that the ſaid Priory was of the foundation of Herbert late Biſhop of Narwich ; 
and then they ſaid, that for as much as the Founder was not party to the Gid Travſlation, the faid Tranſ- 
lation was void. And to prove that the Founder of a Priory hath ſuch intereſt that he ought to joyy, dis 
vers Books were cited;that is to ſay, 39 H6.1,4. 50 Ed.3.27, 11E.3. Quare 2% ty 157. 22 H.6.25, 9H 6. 
33+ 24 E4.3477.b. 30 Ed.3.21.b. 6 E. 3, 34» A \ i brought by-the Founder of 'a Prioxy, 
But as co this Point it wasanſwered by Cokg Attorny General, That firſt, if the King be Founder, / as he 
athrmed upon the fight of the Foundation and other Records he was, notwithſtanding the admittance 
in 3 H. 7. then the Caſe is without Queſtion. But admit that the Biſhop were Founder, yet the Trank 
lation was good 3 for it appeareth by the old Books, that the Pope might have diſcharged a Monk, or 
other dead prion in Law of his Profeſſion, as it appeareth lo 3 H. 6. 23. by Martin, 26 H. 8. Nonabis 
16, &c. And by conſequence by the Statute of 25 i 8. cap. 21. King H. 8, might {6 
do. And accordingly he hath diſcharged the faid Prior, and Monks of their Profeſſion, and tranſlated 
them into Dean and Chapter by the faid Letters Patents, and ſo none of the ſaid Books which were cited 


by the adverſe party may be applied to.this Caſe. Alſo there is not any prejudice to the Founder, 'fos he 


| Founder notwithſtanding this Tranſlation, and nothing is altered but only the rule and pro- 
faſſion 3. and where the Prior and Covent was the Chapter of the Biſhop, now the Deanand Chapter do 
ſupply the Game. And that this Tranſlation was the Caſe of 11 Eliz. Dier 280. Corbets Caſe 
ur, it 3 where the Caſe was of the Tranſlation of this ſame Deanery ; and bythe judgment of the 
arliament_in 33: H. 8, cap. 29. it appearcth, that ſuch Tranſlations. made by King H. 8. from Prior 
and Covent into Dean and "Sb were good. Further it appcareth, 17 E:34 40. '& 10 E. 3. 1.6: 
that all Chapters were Monks, and notwithſtanding the tranſlation of them into. Prebends and Canons; 
at their habit, the advowſon did remain as it was before 3 And. for ſuch Tranſlations ſee 9. 
G. 13, 3 + ape 49 Aſſ. 8. 49 E.3. 14. 20 E.3- Nonability 9. 22 R, 2. Breve 936. 14 H, 4. 19% 
7 E, 4-32, But admit this Tranſlation. were void: for this or fome other cauſe 3 yet the ſame is made 
good by -the Statute of 35 Eliz. cap- 3, in which the preamble which declaxeth the miſchiets, and: the 
parts of the purview ang body of the A are to be conlidered. It appeareth by the preamble, that di- 
vers doubts and ambiguities had been moved concerning two things : | 
T, Touchiy ſurrenders,' grants and, conveyances made to King H, $. -by Abbots, Priors/ and other 
Rdigious and Eccleaſtical ns after the fourth, day of February 27 H, $. | 
2+ Touching the validity of exeFions of '{uch, Deans and Chaptcts, and Colledges which were 
erected, ordained, made or founded, by H, $. after the ſaid fourth day of February.3 tg explain and 
remove which doubts two remedies were provided by the (aid At. Firlt, to ſettle and eltabliſh all 
the poſſeſſions of ſuch Religious perſons in the King. Secondly, to perte& and eſtabliſh the Deans, 


Chapters and Colledges, erected, founded, incorporated and endowed by King H. 8. as is Se. 
An 
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' had not any eſtate or right in 'the ſaid poſſeſſions, for by their ſurrender to King Edw. 6. of their 


And this Caſe is within the latter clauſe 3 For firſt when the King created them into Dean ane Chapter, 
here is a Dean and Chapter newly created and ereted by the King : alſo it is within this word incor- 
porate 3 for without queſtion the King by his Letters Patents hath incorporated them per nomen De- 
cani & Cafituli, &c. And in two places of the ſaid Foundation the King uſuth the fame word, viz, 
( Corporations ) and. it is to be well obſerved, how beneficially and learnedly the Statute pf 35 Eliz. 
is endited, for the remcdy of the ſaid: doubts and ambigvities. For the Act doth not make all cre- 
ions, foundations, &c. made- by King H. 8. &c. good, &c. for then it may be obj<td.; that 
there was not any ere&ion, foundation, 8&c. in Law, Ft quod contra legem fatium eſt, pro mifctio babe- 
tur : And yet ſuch objection ( if the A had been {© penned ) had been material : But in our Caſc 
to take away all Objecions, the words of the Act arc 3 All Letters Patents made, 8cc.- for the erceti. 
on, foundation, incorporation and endowment of any Dean and Chapter, or Colledge, were and (hall 
be reputed, taken and adjudged to have been good, perfect and effeCtual in Law, for all things thercin 
contained, according to the true intent and meaning of the fame: Any thing, matter or caule to the 
contrary thereof in any wiſe notwithſtanding. | 6 

And without queſtion the faid Letters Patents of 3o H. 8. were made for the crc&ion and in- |, 
corporation of the Dean and Chapter. And the faid Letters Patents are by the At. adjudged |& 
to be good for all things therein contained 3 and in them is contained not only their incorpora- 
tion into a Dean and Chapter , but alſo a grant to them and their ſucceſſors that they ſhall en- 
joy and have all Lord(hips, Mannors, Lands, &c, as appeareth by the Charter before : So- that the 
incorporation, and all which is contained in the faid Letters Patents is adjudged good : and it is 
alſo adjudged by Parliament , that they ſhall enjoy all the- Lordſhips, Mannors, Lands. 8c. which 
were parcel of the poſſefions of the Priory aforeſaid ; and there is no faving but only for rights, 
&c. before the fourth day of February anno 27 H. 8. So it is manifeſt that this At of 35 Eliz. be- 
ing an Ad of explanation (which always is beneficially to be interpreted) adjudgeth. the Corporation 
good, and eſtabliſheth their poſſeſſions in them againſt all ticles which may accrue to the King or any 0- 
ther after the fourth day of February, annd 27 H. 8. And therefore all thoſe who pretend any title by 
any Letters Patents of concealment, are for ever barred of 'their pretences and claims which they can 


make to any of theſe poſſeſſions. | 
Secondly, It was obje&ted, That although the Tranſlation was good, yet the Dean and Chapter 


Church, and all their Mannors, Lands and Poſſeſſions, the King was fſeiſed of them in fee 3 then the 
King new incorporateth them, Per nomen Decani & Capituli Eccleſie Cathedralis Sante & individue Tri- 
nitat” Norwicenſ. ex fundatione Regis Ed. 6, And.afterwards the King regranteth their poſſeſſions to them 
by the name of Dcan and Chapter, Sane & individue Trinit. Norwici, &c. omitting theſe words, ex 
Fundatione Regis Edw. 6, which grant was void, as it was objected, by reaſon of miſnoſmer of the Cor- 
poration, in as much as the name of the Founder being material, part of the name of the Corporation 


was omitted. | 
To which it was anfwered by the Attorney General, That the ſaid Dean and Chapter had good eftate 


and right in the faid Poſſeſfions for divers cauſes. | | 
1. Although they had ſurrendred their Church and poſſeſſion, yet "their Corporation doth conti- 


, nue, and they remain the Chapter of the Biſhop 3- For although there cannot be a Warden of a Chap- 


I, if the Chappel and all their poſſeſſions be aliened 'as ſeemeth by 15 Afſ.'8. becauſe he cannot be 
arden of ==-x (th yet the ſame is not like, nor can be applicd to the Cafe now in queſtion. And for 
the better apprehending of that which was ſaid, That in as much as it was impoſſible that the Church 
of God ſhould continue without Sets and Hereſies, it was in Chriſtian policy thought and _rethought 
neceſſary, that every Biſhop ſhould be aſliſted with a Council, ſcil. with a Chapter, and that for two 


s 


cauſes : 
T1. To conſult with them in matters of difficulty, and to aſſiſt them in deciding of controverfies con- 


. cerning Religion, - to which purpoſe every Biſhop habet 'Cathedram. 


2, To conſent to every grant, &c, which the Biſhop ſhall make to bind his ſucceſſor, For it was not 
reaſonable to impoſe ſo great a charge, or to repoſe ſuch confidence in any ſole perſon, or to give power 
to one perſon only to prejudice his ſucceſſor. And: therefore it appeareth in 25 Af. 8. 17 E. 3.40, 
10 E.'3. 10. 50 E. 3. 16. that at the firſt all the poſſeſſions were to the Biſhop,. afterwards a certain 
portion was affigned to the Chapter 3 Ergo, the Chapter was before that they had any poſſeſſions. And 
of common right, the Biſhop is Patron of all the Prebends,” becauſethat their poſſeſſions are derived from 
him, Er Perbenda dicitur a prebendo, quia preberet auxilinm Epiſcopo.z So that although the Dean and 
Chapter depart with their poſſeſſions, yet for neceſſity the Corporation doth remain as well to afliſt the 
Biſhop in his calling, as to give their afſent to their eſtate, 8&c. which he ſhall make, &c. -of his 'Tempo- 
ralties 3 and ſo long as the Biſhoprick remaineth, they being his Chapter and Council, they may well re 
main, although they have not any poſſeſſions, and ſhall be now as they were at the firſt without: any poſ- 
{eſhons 3 and eſpeciall when the Epiſcopacy doth conſiſt of all Spiritualty, as Szowf faith in Io BE. 4. 1: 
b, in the Caſe of the Biſhop of Norwich, and 25 Af. 8. by Fiſher. And in 17 E. 3. 59.. ThePrior and 
Friers Carmelites had not any place nor poſſeſſions : And' Br. tit. Corporation 7. ann. 32 H. 8. Fitz hold- 
cth, that if an Abbot, Prior and Covent (ell all their poſſeſſions, yet the Corporation doth remain, which 
without queſtion is good Law if they were the Chapter to a Biſhop. And in 15 Af. $. it's holden, 
That if the body of a Prebend be a Mannor, and no more, and the Mannor be recovered” from him by 
title paramount, yet his Corporation doth remain, for he hath Stalkum'in choro, & vocem"in Capitulo, an 
he is a Prebendary, althongh he have not poſſeſſions 3 which is all one with'our Caſe, for all the Char 
pters are Prebends. | : $5. 5A 


Alſo 
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Alſo the Attorney ſaid, that it appeareth in this very Caſe 3 that after the Dean and Chapter had gran« 
ted and ſurrendred their Church and poſſeſſions to King E. 6. the King by his Letters Patents doth in- 
corporate them per nomen Decant OO Capituli Eccleſie Cathedralis Sande & individue Trinitatis Norwicenſ. ex 
fundatione Regis E,6. Andithree days after, the King by other Letters Patents granteth their Church and 

fleſſions as is aforeſaid 3 by which and many like foundations it appeareth, That there may be a Dean 
and Chapter without a Church or any poſſetſions 3 and it the Law ſhould not be ſo, many great incon- 
veniences would follow. And in 10 Eliz. Dier 273. although that the Dean and Chapter of Wells by 
exprels words grant and ſurrender Diaconatum de Wells,” &c. yet it was not thought ſure till the grant 
and ſurrender was cltabliſhed and confirmed by Act of Parliament. 

And although that all Biſhopricks were of the foundations of the Kings of England, and therefore in 
ancient time thcy were donative, and given by the Kings, as appeareth in;17 E: 3. 40. and by the'Sta- 
tate of 25 E. 3. de Proviſoribus, yet afterwards (as it appeareth by the faid Book and the aid At) the- 
Biſhopricks came by the grants of Kings cligible by their Chapters : And therefore-if by the ſurrender of 
the Dean and Capter their Corporation ſha]l be diſſolved, it will bring in three inconveniences; 1. To 
the Biſhop concerning his aſſiſtance in his Epiſcopal function : 2. To Biſhops and others, touching the 
confirmation of his Grants : 3. To all the Church in general ; for how ſhall the Biſhop be choſen in 
ſich Caſe? And therefore to ſhun ſuch and:many other inconveniences, it was concluded that the Cor- 
poration made by King H. 8. did remain, and ſo the grant made to them by ſuch name was good and 
well made. Vide F. N.B. 195. that the Biſhop and Chapter are but one body, although their poſſeſſions 
be ſeveral. 'But to make this Caſe clear, the Attorney moved, that admitting the Corporation new- 
ly made by King E. 6. was good, and that their old Corporation was ſurrendred, and that the faid 
words which were omitted, ſcil. ex fundatione Regis E. 6, were material, and not words of ornament 
only 3 yet the Kings grant to them was good, notwithſtanding this miſnoſmer by the Statute of 1 E. 6, 
cap. 8. of Confirmations 3 which Statute reciteth, That where King E. 6. had made divers grants as 
well to bodies Politick and Corporate as to divers and ſundry of his loving and obedient Subjedts, &c. 
in avoiding of which ſundry and many ambiguities, &c.,' have and might be moved, &c. for lack of true 
naming of the ſame bodies Politick or Corporate 3 It 1s enacted, that all ſuch grants made, or during, 
his life. to be made ſhall be good, notwithſtanding any of the Cauſes above mentioned : So that the lack 


of the true meaning of the {aid Corporations, &c, . to which the King had granted, or after ſhould make 


any grant is remedied by the expreſs words of the ſaid Act. 


And after theſe Arguments upon conference between the Lord Keeper of the Great Seal, and the faid . 


pr and upon great conſideration had of the ſaid Points, it was unanimouſly agreed and reſolved 
y them, That if any imperfe&tion were in the faid Tranſlation, that the ſaid A of 35 Eliz. had 
made it without queſtion. And ſo was it reſolved as to this Point in this very Caſe of the Dean and 
Chapter of Norwich, Mich. 35 8 36 Eliz. at S. Albans by all the Judges of England. | , 

2. If the Corporation of the Dean and Chapter made: by King H. $. were gone by the ſaid 
Gurrender made to King E. 6. * And if the miſnoſmer were material, and not an additional orna- 
ment-z, yet it was reſolved and agreed, That the faid A&t of Confirmation of 1 E. 6. hath made the 
ſame good, notwithſtanding the ſaid miſnoſmer 3 and upon theſe two Points they reſolved without a» 
ny queſtion. | - 

3- It was holden by the Lord Keeper of the Great Seal and the faid Juſtices, That the old Carporati- 
en OUS and Chapter did remain, notwithſtanding the ſaid ſurrender of their Church and of all their 
pollcthons, | | 

Note, Reader, the great aſſurance and *eſtabliſhment which is made by the good and firong Ad of 
Parliament of the faid moſt illuſtrious, and moſt noble Queen Elizabeth in the 34th year of her reign, 
hot ouly of all Foundations of Cathedral Churches and Colledges in any manner founded or tranſlated, 
Or mentioned to be founded or tranſlated by the faid King H. 8. but alſo of all ſubje&s which have any 
eſtate or intereſt in any poſſeſſions of any Abbot, Prior, or any other ſach Religjous perſons, notwiths 
ſtanding that they made not any ſurrender to King H.$. or that. their ſurrender was inſufficient 3 or that 
the Record of the fame be imbezilled or loſt. And notwithſtanding divers other defects, all which are 
remedicd by the ſaid moſt excellent Ad of Parliament, the fatal Plea toall Concealments as to thoſe poſ- 
ſclions. And although that theſe'Refolutions properly concern the Meridian of the Cathedral Church 


of Norwich 3 yet it will well ſerve as well for many other Cathedral Churches, as for divers Colledges 
in the Univerlity of Cambridge and Oxford. Is 


Hill, 


[75] 


by Fermor's Cale. 


Part JI]. 


—— — 


[77] 


(5 ] 


[78 ] 


Hill. 44 Eliz. #n the Chancery. 


Fermor's Cale. 


N a Caſe depending in Chancery, between Richard Fermor Eſquire Plaintiff, and Thomas Smith De- 
| fendant upon the hearing of the Caaſe bctore Sir Thomas Egerton Knight Lord Keeper of the Great 
Seal, the Caſe was ſuch : Richard Fermor the Plaintiff being fſeifed of the Mannor of Somerton in tec, þ 
Indenture 6 Fulii 20 Eliz. demiled a. Mcſſuage parcel of the ſame Mannor to Thomas Smith the Defen- 
dant for 21 years, rcndring the yearly rent of 3. during the term, by force of which the Defendant cn. 
tred and was poſſefled 3 He was' alſd poſſeſſed of divers other parcels of the-ſaid Mannor at the ' will of 
the Plaintiff, rendring 20s. per ann. and held divers other parcels of the ſaid Mannor by copy of Court 
Roll according to the cuftom of the ſaid Mannor, rendring 4os. rent per ann. all which lay in Somerton ; 
And the faid Thomas Smith was ſeiſed in his demean as of fee of divers lands -in the fame Town which 
were his inheritance. And afterwards by his deed 15 OGob. 25 Eliz. demiiſed the faid houſe and 
all the aid land which he held for years, at will, and by copy to one —_—_ tor his life, Paſch: 35 Eliz. 
Smith levied a Fine with proclamations of as many of the meſſuages and lands as comprehended as well 
all the ſaid lands which he held for years, at will, and by copy, as his own inheritance, by covin and 
praQice to bar the Plaintiff of his inheritance 3 the proclamations and hve years paſſed, Smith at all times 
before and after the Fine continued in poſſeſſion, and paid the ſaid ſeveralrents to the Plaintiff. Chappet 
died, the 21 years expired, and now Smith claimed the inheritance of the land which he held by leaſe, at 
will, and by copy, and would have barred the Plaintiff by force of the ſaid hne with the proclamations, 
and four years paſt, And the Lord Keeper of the Great Seal thinking and conſidering of the great mil: 
chiefs which might enſue by ſuch praQtices, and on the- other fide conſidering that the tines with procla- 
mations are general aſſurances of the Realm, referred the Caſe (being a thing of great importance and 
conſequence) to the confideration of the two chief Juſtices Popham and Anderſon, and after conference a- 
mongſt them, they thought it neceſſary that all the Juſtices of England, and Barons of the Exchegner 
ſhould be aſſembled at Serjeants Inn in Fleetftreet for the reſolution of this great Caſe. And accordingly 
the ſame Term all the Judges of England and the faid Barons of the Exchequer met at Serjeants Inn, 
where the Caſe was debated amongſt them. And at length it was reſolved by the two chief Juſtices, 
Popham and Anderſon, and by Gawdy, Walmeſley, and all the other Juſtices of England and Barons of 
the Exchequer (except two) that the Plaintiff was not barred by the, faid fine with proclamations, and 
that for four cauſes. | ; 72. 

1. The makersof the Act of 4 H. 7. cap. 24. did never intend that ſuch fine levied by fraud and pra- 
tice of leſſee for years, tenant at will, or tenant by copy of Court roll, who pretend no title to the in- 
heritance, but intend the diſ-enheriſon of their leflors or Lords, ſhould bar them of their inheritance, and 
that appearcth by the preamble of the At of 4 H. 7: where it is faid, That fines ought to be of greateſt 
ſtrength to avoid ftrifes and debates, 8&c. But when leſſee for years, or at will, or tenant by copy of 
Court roll make a feoffment by aſſent and covin that fine ſhall be levied, the ſame is not to avoid ſtrife 
and debate; but by aſſent and covin to begin firife and debate where none was 3 And therefore the A& 
doth not extend to eſtabliſh any eſtate made by ſuch fraud and practice. | 

2, It was never the intent of the makers of the AQ, that thoſe who could not levy a fine, ſhall by 
making of an eſtate by wrong and fraud be enabled by force of the ſaid Act to bar thoſe who had right 
by levying of a fine : For if they themſelves without ſuch fraudulent eſtate cannot levy a fine to bar them 
which have the free hold and inheritance, certainly the makers of the Act did not intend that by making 
of an eſtate by fraud and praQtice they ſhould have power to bar them; and ſuch fraudulent eſtate is as 
no eſtate in-the judgment of Law. | 

3. As it is faid in Dalamer's Caſe in Plow. Comm. 352. if any doubt be conceived upon the words or 
meaning of an Ad of Parliament it is good to conſtrue the ſame according to the reaſon of the Common 
Law 3 but the Common Law doth ſo abhor fraud and covin, that all Acts as well Judicial as others, and 
which of themſelves are juſt and lawful, yet being mixt with fraud and deceit, are in judgment of Law 
wrongful and unlawful : @xod alias bonum &- juſtum. eſt, fi per vim vel fraudem petatur, malum & injuſtum 
efficitur : And therefore if a woman hath title to dower which is one of the things favou. ed in Law, and 
by covin between her and another cauſeth a ſtranger to difleiſe the tenant of the land, to the intent that 
ſhe may bring a Writ of Dower againſt him, which is done accordingly, and the woman recover againſt 
him upon a juſt and good title, yet all the ſame is void and of no force to bind the Terre-tenant 3 a for- 
tiori in the principal Caſe when the leſſee for years maketh a feoffment by covin, which amounteth to 2 
wrong and Difſeifin, a fine levied by him who is particeps criminis, and who had not, nor pretended 
any right to the land ſhall not be a bar to the leſſor. And that recoveries in Dower, or any. other 
real Action ſhall be made a good title againſt the Tenant who cometh to the land by wrong and 
covin are void and of no force appeareth by 41 Af. 28 44 E.3. 25 Af. 1. 22 Afſ. 92. 11 E.4. 15E 
4.4. 7 H.7.11. 18 H. 8.5. 12 Eliz. Dier 295. For although that his right be lawful, and that he 
hath purſued his Recovery. by judgment in the Kings Court, yet his covin maketh all that unlawful and 
wrongful, and yet Recoveries and chiefly upon good title are much favoured in Law : Alſo the right of 
inheritance of feme Coverts, and infants, are much favoured in Law 3 and yet if a ferye covert, or an 


infant be of covin and conſent, that the diſcontinuce ſhall be difſeiſed, and that the diſſeiſor ſhall enfeoft 
| | them, 
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them, and all the ſame is done accordingly, they arc not remitted, as appeareth by Litzleton, Chap. 
Remitter 151 & 19. H.8. 12. And therc it 15 holden by fix Juttices, that in ſuch caſe it the diffciſor 
enter by covin to the intent to enfeoft an intant, although that the infant be not of the covin, &c. yet he 
ſhall not be remitted, becauſe he who is in by him who makcth the covin ſhall be in the ſame plight as he 
who did the covenous at. And it is agreed in 19 H.S. 12. that if a man make a diſſcitin to the intent 
to make a feoffment with warranty, although he maketh the tcottinent in 20 months after, yet it is a 
warranty which commenceth by diſſciline = 7 

So if one malic a gift in tail to another, and the unkle of the donor diffeiſcth the donee, and maketh a 
feoffment with warranty, and the unkle dieth, and the warranty deſcendeth upon the donor, and after- 
wards the donee dicth without iſſue, the donor bringeth a Formedon in the Reverter, and the Tenant 
pleadeth the tcoffment with warranty, the demandant ſhall avoid the fame, -becaule it began by difſeifin, 
and yet the diſſcilin was not immediately done to the donor, but to the donee, but by it his reverſion 
was develted, and yet warranties are much favoured in Law. And it appeareth in 8 Eliz. 249.Dier, 
that a vacat was made of a rccovery in the Common Pleas had by covin. The Law hath ordained, that 
he who will be aſſured of his goods buy them in open market, and this falc (hall bind all rangers as well 
as the ſeller 3 yet it is agreed in 33. H.6. 5. that a (ale in Market overt (hall not bind him who hath 
right to che goods, if the ale be by fraud. or if the vendee hath notice that the property of the goods 
was belonging to another : So the Law hath ordained the Court of Common Pleas as an open Market 
for aſſurances of land by fine, ſo that he whowill be aſſured of his land not only againſt the ſeller but alt 
ſtrangers, it is good for him to paſs the ſame in this Market overt by fine 3. for as it is ſaid, finis finens li- 
zibus imponit 3 And yet covin and deceit in the Cafe at Bar ſhall avoid it. In 4 E 2. Cai in vita 22. it is 
holden, That a Reſignation made by an Abbot by covin ſhall not abate the Writ. 34 E. 1. Warranty 88, 
& 19 E. 2. Aſſets 3. & 31 E. 1. voucher 301. a covenous conveyance that Aſſets ſhall not deſcend-is no- 
thing worth. And it appeareth in 17 E. 3. 49. & 21 E3. 3. 46. that an eſtate made'to the King, and 
Letters Patent granted over, and all by covin by him who granted to the King and the Patentee to make 
evaſion out of the Statute: of Mortmain, ſhall not bind, but thall be repealed. And 17 Eliz. Dier 339. a 
preſentation obtained by colluſion is void. And 17 Eliz. Dier 339. Letters of Adminiſtration obtamed by 


(33 


colluſion are void and ſhall not repeal a former Adminiſtration : See 13 Eliz. Dier 295. many Caſes put - 


concerning covin. h - j 

* And thereupon it was concluded, That if a recovery in Dower or other real Action, if a remitter to a 
feme covert or infant, if a warranty, if a ſale in open- Market, if the Kings Letters Patents, if a preſenta- 
tion, adminiſtration, &c. ſcil. temporal as and Eccletiattical, ſhall be avoided by covin 3 by the fame 
reaſon a tine in the principal Caſe levied by fraud and covin as is aforeſaid fhall not bind ; for fraus & do- 


tus nemini patrocinari debent. | 


* Note Reader, in 33 & 34 Eliz. in the Kings Bench between Robert Laune Plaintiff, and Wiliame To- 


her Defendant in Ejettione firme of lands m Pfordcoome in the: County of Devon, it was adjudged, that 
where Tenant for life levieth a fine with - proclamations, and 5 years paſs in his life, that the Itefſor ſhall 
have 5 years to make his claim after the death of the leſſee. And alchough: that this Statute of 4 H. 7: 
hath a ſaving for the leſſor in ſuch Caſe, yet the faving is of ſach & (as firſt thall grow and remain, 
&c.) and the right firſt accrued to the leſſor after the fine and the forfeiture, but notwithſtanding that, 
in as much as by the Covin of the leſſee he in reverſion or remainder may be barred of his —— ot 
remainder( for they do not expett to enter tilt after'the death of the leflee) and eſpecially when the leffee 
hath lands of his own inheritance in the ſame Town, (as in the Caſe at Bar he had) there the leffor ſhall 
have 5 years after the death of the leſſee. 


So it was agreed in the ſame Caſe, if Tenant for life mak a feoffmnent in fee to one who hath lands 


in the ſame Town, and the feoffor levieth a fine with proclatnations, it ſhall not bind the leſſor, but he 


ſhall have five years after the death of the leſſee, for the leſſor cannot know of what land the fine is levy- 
ed, for he is not party to the Indenture, or agreement between the conuſor and conuſee : So in the ſame 
Caſe, the Judges make conſtruction againſt the letter of the Statute in ſalvation of the ſtate and inheri- 
tance of him in the reverſions. And ſo it hath been adjudged before in Some's Caſe in the Common 
Pleas, in Sir James Dier's time, as Plawden told me, Alſo it was ſaid, that if leſſee for years make a feoft- 
ment in fee by practice and covin, that the feoffee ſhall levy a'fine with proclamations to another (the teo- 
flee having other lands in the fame TownYand all is done'accordingly 3 and yet the leſſee doth continu- 
ally pay the rent to-the leſſor, the fame ſhall not bin for the reaſons aforeſaid. = 

_ Laſtly,” The Judges in this reſolution did greatly reſpc& the general miſchief which would follow if 
ſach finks levied by praGtiee and covin of thoſe which have the particular intereſts ſhould bar thoſe who 
had the inheritance, and eſpecially in the Caſe at Bar, when after the fine. levied the conuſor continually 
payeth the rent to the leſſor, which maketh the fraud and practice apparent, and therefore the leſſor, 
was ſecure, and had not any-fear of doubt of ſuch fraud. But it was-refolved, if A. purchaſe lands of B, 
by feoffinent, or bargain and fale, and enrol the ſame; and afterwards perceiving that B. hath but a de- 
eifible title, and that C, hath right to it, B. levieth a fine with proclamations to a ſtranger, or taketh a 
fine frofn another with proclamations, to the intent to bar the right of C. this fine ſo levied by conſent 
fhall bind; for nothing wasdone in this Cafe which was not lawful 3 and the intent of the makers of the 
Act of 4 H.7. -was to avoid ftrifes and debates, and by expreſs purview ſhould bind all firangers which 
donot purſue their right by Action, or entry within 5 years. So if one pretending title to land entreth, 


and difſeiſeth another, and afterwards with intent to bind the'difeiſee levieth a fine with proclamations, 


this fine ſhall bind the diſſciſee by the expreſs purview of the A&, if he do not enter nor'purſue his ARi- 
on within 5 years 3 and the ſame cannot be ſaid a fine levied by covin, becauſe the levying of the fine 15 
Hawful, and the difſeiſee ray reenter, or bring his Aion within the hve years. 
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T7 an Information by Coke the Queens Attorney General againſt Twyne of Hampſhire in the Star-cham-+ 


The fourth reaſon was, becauſe the leſſee hath contrived his traud and deceit in ſo ſecret manner, thar 
he hath deprived the leffor of the remedy which the Statute gave him, that is to ſay, to make his cntry or 
bring his Action within the hve years : For how can he make his cnutry or bring, his Action when he 
knew not of the feoffment which did the wrong, As to the hne, in as much as the lefſee had lands in the 
Gme Town cvery one ſhall preſume that the tine was levied of that whercot he might lawfully levy a tine, 
And although the ſame containeth more acres than his own lands, the ſame is uſual in all tines, and 
peradventure the leſſor did not know the juſt quantity of the lefſces land, for that doth not appertain to 
him ; and therefore it ſhall be unreaſonable in this Caſe of Nonclaim of the leffor to give the Icfſee bene- 
fit, when the wrong and covin of the leſſee is the cauſe of his Nonclaim. And a man hall not take ad- 
vantage of his own wrong, or covin. The poſſciſion of the leſſee is not any mean for the leflor to take 
any notice of this wrong.for he cometh to'the poſſeſſion of the land by lawful grant and demiſe 3 and af. 
ter the feoffment he continueth in the poſſeſſion as leſlee, for he payeth his rent as a leſſee doth , yea, the 
poſſeſſion of the leſſee, and the payment of the rent, was the caule that the leſſor knew not, nor fuſpe&- 
ed the fraud. | 

Alſo it was ſaid, that the fraud and covin in this Caſe. made it the more odious, becaufe that between 

\ the leſſor and the leſſee, and the Lord and his Copyholder there is a truſt and confidence, and fraud and 
deceit by him who is truſted is moſt odious in Law. And if the makers of this Act had been askcd, if 
their intent. was that ſuch a tine levied by ſuch practice and covin ſhould bind the leffors, they would have 
anſwered, God defend that they ſhould intend to patronize any fuch iniquity practiſed and compaſſed by 
thoſt in whom was truſt and confidence repoſed. But when a'diſſeiſor (although he gaineth the poſſel- 
fion by wrong) levieth a fine with proclamation, yet it ſhall bind as is aforeſaid, tor a diſſeiſor venit tan- 
quam in arena, and it is not poflible but that the difſeiſce to whom the wrong is done, and who hath 
Joſt his poſſeſſion ſhould be knowing of it ; and therctore it ſhall be his folly. that he make not his claim, 
and not accompany with fraud and practice one who cometh to the poſſeſſion lawfully, by grant or 
demiſe, and who hath truſt repoſed in him by his leſſor or grantor, which fraud and practice is ſo ſe. 
cretly contrived that the leflor by common preſumption cannot have knowledge to make his claim, be. 
cauſe that his leſſee doth continue in poſſeſſion, and payeth his rent, as a leſſee ought to do. And as to 
that which was obje&ted," That it ſhall be miſchievous to avoid fines upon ſuch | bare averments; It was 
anſwered, That it ſhall be a greater miſchief, and principally in theſe days in which the Poet faith, 


w==o———enF ugere pugor, reiumaue fideſque 
In quorum ſubiere locum, fraudeſque dolique 
Infidieque, & vis, & amor ſceleratus habendi. 


if fines levied by ſuch covin and praQtice ſhould bind. And ſich objeQijon may be made, if a fine be le- 
vied to ſecret uſes to deceive a purchaſor, an averment of fraud may be taken againſt the ſame by the'Stas . 
tute of 27 Eliz.. cap. 4+ So if a fine be levied upon an uſurious contract, it may be avoided by averment 
by the Statute of 13 Eliz. cap. 8. And Sir Tho. Egerton Lord Keeper of the Great Seal commended the 


Reſolution of the Juſtices,” and agreed in opinion with them. | 


LY 


- Mich. 44. Eliz. in the Star-Chamber. 


Twines Caſe. Sr 4s. 


- 
P = 


ber, for making and publiſhing of a fraudulent gift of goods : The Caſe upon the Statute of 13 Elizy 
cap. 5. was ſuch ; Pierce was indebted to Twyne in 400 1. andwas indebted alſo to C, in 2001. C, brought. 
an. Action of Debt againſt Pierce, and pendant the Writ, Pierce being poſſefled of goods and chattels of 
the value of 3001. in ſecret made a general deed of gift, of all his goods and- chatte)s real and -perſonal 
whatſoever to Twyne in ſatisfaction of his debt 3 and notwithſtanding Pierce continued in poſlefſion, of the' 
Qid goods, -and ſome of them he ſold ; and he ſhore the:{heep and marked them with his own mark+ 
And afterwards C. had judgment againſt Pierce, and, had a Fieri facias direGed to the Sheriff of Sogth 
hampton, who by force of the ſaid Writ, came to make Execution of the faid goods, 'diyers perſons by - 
the command of the ſaid Twyne with force did reflt the Sheriff, claiming them to be the goods of the ſaid 
Twyne by force of the (aid gift 3 and openly declared'þy the commandment of Twyne, that it was a good 
t, and made upon Ty and lawful confideration: And -if this gift'upon the-whole matter were tra- 
ulent and of no effect by the ſaid Act of 13. Eliz.. or not, was the Queſtion. - And it was reſolved by 
Sir Thomas Egerton Lord Keeper of the Great Seal, and by the chief Juſtices Popham and Anderſon, and 
the whole Court of Star-chamber, That this gift was fraudulent within the Statute of 13 Eljz. And in 
this Caſe divers Points were reſolved : | beoalb co br 
I. That this gift hath the figns and marks of fraud. OT TE 
2. Becauſe the gift is general, without-exception of his apparel or other thing of neceſſity 3 for it 5 


commonly ſaid, . quod doloſus verſatur in generalibuxk. wy 
| ' | 3. The 
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and fraud is always apparellcd and clad with truft, and truſt is the cover of fraud. 


ſemper inducunt ſuſpicionem. 


- that he (hall pay his d&bt unto him when he is able 3 The fame ſhall-uot be ſaid bong fide within the ſaid” 
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-- this Caſe by the whole Cougg, That a Statu qr days more char allo bb times, G ws refele 


2 | "Toes Cas __— 


——_—— A. oe ——_— —— — 
— 


- The donor doth continue iri poſſeſſion, and uſcth them as his owl, _ by reaſon thereof ie tras 
deth and trafficketh with others, and defrauds and deccives them. 
4. It was made. in ſecret, &# dona clande/tina ſunt ſemper ſuſpicioſa; | 
5. It was made pendant the Writ. | by 
6. Here was truſt between the partics, for the giver doth poſſeſs all, and uſe themas his propet goods, : 


7. The deed containeth, that the gift was made honeſtly, truly, and bona fide ; Et clauſwle inconfiiet | 


dly, It was reſolved, that notwithſtanding here was a true debt to Twyne, and g00d- confers: 4 

tion of the 2k, yet it was not within the Proviſo of the faid A 'of 13 Eliz, by het it is provided, 3 

That the ſaid Act ſhall not extend to any eſtate, or intereſt in lands; &e. or chattels made wm 

good conſideration, and bona fide, for although it is upon a true and conſideration, yet it is not 

ns fide, for no gift ſhall be ſaid to be bona fide within the faid Proviſo which is I with any triifts 

if arman be indebted to five ſeveral perſons in the ſeveral ſumms of 20 1. and hath goods of the value 

of ach and maketh a gift of all his goods to one of them in ſatisfaction of his debt, but there is a traſt 
between them that the donee ſhall deal favourably with him in regard of his poor eſtate, cither'ta/ 

the donor, or ſome other for him, or for his benefit to uſe, or have poſſeſſion of them, and is conitetited 


Proviſo 3 for the Pxoviſo ſaith upon. good conſideration, and bona fide ; ſo confideration doth not 
ſuffice, if it be not alſo bona fide > And therefore Reader, when any gift ſhall be ts you in fatisfaction of 
2 debt by one who's indebted to others alſoz 1, Let.it be made in publick manner, 'and before © the 
neighbours, and not in private, for ſecrecy is'a mark of fraud. -2.1Let the goodsand chattels be a} 

by people to the very value, and take a gift in particular in ſatisfaction of your.debt.: - Pr ow 
the gift take the poſſeſſion of them, for continuance of the poſſeſſion-in the donor-is a fien6f truſt... 

know Reader, that the ſaid words of the Proviſo, upon good conſideration and bugs fide,/ c b 
to every gift made bons fide 3 and therefore there are two manner of gifts upon . good conſid EPL - J 
Conſideration of nature*or blood, and valuable conſideration : As to the firſt in the Cafe ho pa ET Ke 
he who is indebted to five ſeveral petſons, to each party in 20 1, in conſideration of natural 2 : W__ 
we: his .torhis ſon. or couſi in, in this Caſe for as much as others ſhall loſe theix 


blood 8 : 


conſideration, or upon ome, 


Hz, = 


-upor:valuaþle0n- 
fideration 3 br PRESS. made py upon "7 war, nature'or: blood, ym not-take awayany: {& 


T9 la: ronſelexaton, but ſhall take away an ul calſed upon Gondexation of; 
conliderations are pm. "us brad and of one nature, 40 1111520388 þ 
y indebted. co ſuridry perſons,.rraketh. 4 gift to his. ſon or anyoolhis- 
ood without coniideration only. of nature,. the Ftnqwon 40 gag -egres ſally thar th 
IX pu | de a, - newer cen endl in confine ot ofa. . 
re, reuev or.couſin, not ſee him-want, w e ſuch a © him ide 2 
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up of. him MEM a mabonbls confionics is a good conſi q thi: be. 
ae, 15 wW it any truſt cicher expreſſed or implied + 1 which ic appearech; | 
ood: conſideration, if it be not. bona fide, is not Ph Pronits. fo a gift 
od- conſideration-is not within theProviſo, but itiought to be- 200 
be the reaſon that Adts and-Statures ate RITES 
ONE Form made a | good and ſhort ani 


3 


| Oeerion, ut creſcunt tot magna voluming F cy _- b 
In prompts cauſa oft ae . 


tutes made againſt fraud, ſhall be liberally-and beneficially cx« 
** pounded to ka the ang. Note Reader, according to their opinions divers Reſolutions have beeri 
made... | X 2 : Between 
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Between Pawiceſor! and Blunt in the Exchequer Chamber, Mich. 3 5 6 36 Eliz. the Caſe was: Paunce- 
foot being indicted for Recuſancy and not coming to Divine Scrvice, and having an intent to fl e be. 
yond Seca, and to deteat the Queen of all which might accrue to her for his Recuſancy or flight, mad 4 
gift of all his caſes and goods of great value, coloured with teigncd conliderations : and atterwards h: 
fled beyond the Sca, and afterwards was outlawed upon the {ame indictment : Ani it this git ſhall be 
void to defeat the Queen of her forfeiture, either by the Common Law, or by any Statute was the Que- 
tion : And ſome conceived, that the Common Law which abhorreth all fraud, ſhould void this gift as to 
the Queen, ride Mich. 12 & 13 Eliz. Dier 295.4 & 5 Phil. & Mar.160, And the Statute of 50 FE, 3. cap. 
6. was conlidered 3. but that extended only in releit of creditors, and extends only to ſuch debtors as flee 
to San&yaries, or other privileged places : But lomc conceive, that the Statute of 3 H:7. cap. 4. cxtend- 
eth to this Caſe. For although that the preamble {peak only of Creditors ; yet it is provided by the 
body of the Act gencrally, That all gifts of goods and chattels made or to be made upon truſt to the uſe 
of the donor (hall be void and of no cffe&, but that is to be intended as to fizangers which are to have 
prejudice by ſuch gift, but between the parties themſelves it ſtandeth ood : But it was reſolved by all 
the Barons of the Exchequer, That the Statute of 13 Eliz.cap.5. extended to it, for by the ſame it is enac- 
ed and declared, that all feoffments, gifts, grants, &c. to delay, hinder, or defraud Creditors, or 0- 
thers of their juſt and lawtul Actions, Suits, Debts, Accounts, Damages, Penalties, Forfeitures, Mor- 
cuaries, Heriots and Relicts ſhall be void, &c. So that, this Act doth not extend Only to creditors, but 
to all others who'had cauſe of action, or ſuit, or any penalty, or forteiture. : 

And it was reſolved that this word (forfeiture) thall not be intended only of a forfeiture of an Obli- 
gation, Recogniſance, or fuch like (as'1t was objected by ſome that it (hould in reſpect it came after 
damages and penalties) but alſo to every thing which ſhall by the Law be forfeited to the King or Sub- 
jet. And therefore if a man to prevent a forteiture tor felony, or by outlawry, maketh a gift of all his 

oods, and afterwards is attainted or outlawed, thelc goods are forteited notwithſtanding this gitt : The 
W= Law of Recuſangy, and ſo the Statute expounded beneficially to ſuppreſs fraud. Note well this 
word (declare) in the A& of 13 Eliz. by which the Parliament expoundeth. that this was the Com- 
mon, Law before. And according to this Reſolution it was decreed Hil. 36 E1:z. in the Exchequer 


Chamber. :] ; 

(Mich... 42 & 43 Eliz. in' the Common Pleas upon evidence to a Jury between Standen and Brllock 
theſe points were reſolved by the whole Court upon the Statute of 27 Elrz. cap. 4. Walmſley Juſtice faid, 
That Sir Chriſtopher Wray late chief Juſtice of England reported to him, that he and all his Companions 
of the Kings Bench were reſolved, and ſo directed a Jury upon evidence before them 3 That where a 
man had conveyed his land to the uſe of himſelf for life, and afterwards to the uſe of divers others of 
his: blood, with future-power of revocation, as after ſuch feaſt, or after the death of ſuch one, and af- 
terwards, and before the power of revocation began, he for valuable conſideration bargained and fold his 


land tg another and this heirs, this'|bargain and ſale is within the remedy of the faid Statute.” For al- 


though the Statute ſaith, The ſaid firſt conveyance not by him revoked, according to the power by him 
reſerved, which ſeenieth by the literal ſenſe co be intended of a preſent power of revocation, for no re- 
vocation can be made: by force of a future power till it come in eſſe ; Yet it was holden that the intent of 
the At;was, . that ſuch voluntary conveyance which was originally ſubjeR to power of revocation, be in 
PrefertisiQr.in futzrra; (ſhould not ms yn a purchaſor bona fide, for valuable conſideration : and if 0- 
chex@Qvftruction thalt'be made, the faid A& ſhould ſerve for little or no purpoſe, and'it ſhould be no 
tard 6hing:tocmake-dvation out of the faid Ad: So if A. hath reſerved to himſelf power of revoca- 
tiow:with the aſſent of &. and afterwards: 4. bargaineth and ſelleth the land to another, this bargain and 


_ falviis; qao, apd; withnis the zemedy of the faid Ad, for otherwiſe the good proviſion of the Act, by a 


{mall addition; or evil. wvencion ſhall. be defeated, | 
- Avd'-upon:the- fame reaton ic was adjudged 38 Ele. in the Common Pleas, between Lee and his 
Wife :Executrixe of South Plaintif}; 'and Mary Colfhil Executrixt of Thomas Colſhil Defendant, in debt up- 
on;an;.Qbligaction-of:3000 Marks, Kot. 1707. 'the-Caſe was, Colſhil the Teftator had the Office of one 
of the Cuſtoms of the Queen by Letters Patents to him and his Deputies, and by indenture between him 
and Smith:the;Feltator of the Plaintiff,” and for 600 1.- paid, and 100 1, per ann. to be paid during the 
life of-Co!ſþil; made a:deputation of the ſaid office to Smith; and 'Colſhil covenanted with Smith, that if 
Colſpi ſhould die before him, thafi then his Executors ſhould pay back to him 3001, And divers Cove- 
nants were in the ſaid; Indenture concerning the ſaid Office, and the enjoying of it : And Colſpjl was 
boond to the aid Smith in the faid Obligation to perform the Covenants 3 and the breach was alled 
in:the: not payment of the ſaid 3001. for as much as Smith overlived Colfpil : And although the (aid 
venent:to:repay the ſaid 300 1, was lawful, yet for as much as theyeft of the Covenants were agatnſt the 
Staaue of 5 E. 6.tap.115. and if the addition of a lawful:Covenant ſhould make the nn of force, 
heir 577 ll ſervefor liccle or-no purpoſe z-for this cauſe it was'adjudged, that the Obligation was 
utterly void, : _—— . | 
2+ It:was:reſdlved,” that if a man hath power of revocation, and afterwards to: the intent'to defiraud 
a/putcbaſor he levieth a tine, or'maketh a teoffnent, or other conveyance to'/a ſtranger, by which he cx- 
tincts his power, and afterwards bargaineth and ſclleth the land to another for valuable'confideration, the 
bargainee ſhall enjoy the land, for as to him the fine, feoffment, or other conveyance, by which the Con- 
dition was extinct,was void by the faid At 3 and: fo the'firft clauſe, by which Aall fraudulent and covenous 
conveyances are made void as to purchaſors, extends to the laſt clauſe of the Act, ſcil. when he who 
maketh the bargain and ſale had power of revocation. And it was ſaid, that the Statute of 27 E/iz: 
hath made voluntary eſtates made with/power of revocation as to: purchafors, in equal degree with con- 
veyances made by traud and covin/to defraud purchaſors.: 0 REY | 
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Part I IT.  Twyne's Cale. 


Betwcen Upton and Baſſet ir, Treſpaſs, Trinit. 37 El:z. m the Common Pleas, it was adjudged, That 
if a man make a leaſe for years by traud and covi, and afterwards make ar other leaſe bona fide, but 
without fine or rent reſerved, that the ſecond leſfee ſhall not avoid the tirlt leaſe, 

.For firſt it was agreed, that by thc Conmion law an eftate made by fraud ſhall be avoided only by 
him who hath former right, title, intereſt, dcbt, or demand, as 33 H. 6. a fale inopen Market thall not 
barr a right which is more ancient 3 nur a COvcnous gift (hall not deteat execution in reſpeCt of a for- 
mer debt as it is agreed in 22 Aſſ. 72. but he who hath right, title, interclt, deht, or demand puiſne ſhall 
not avoid a gift or cltate precedent by fraud by the Common Law, 

2. It was reſolved, that no purchaſor (hall avoid a precedent conveyance made by fraud and covin, 
but he who is a purchaſor for mony or other valuable conſideration 3 for although that in the preamble 
it is ſaid (for mony or other good conflideration) and likewiſe in the body of the Act (tor money or 
other good conſideration.) yet theſe -words (good conlideration) are to be intended only of valuable 
conſideration 3 and that appeareth by the clauſe which concerneth thoſe who had power of revocation : 
For there it is ſaid, for money or other good conſideration paid, or given, and this word (payed) is-to 
be referred toCmoney ) and (given) is to be referred to (good conftideration) fo that the ſenſe is for 
mony paid, or other good conſideration given 3\ which words exclude all conliderations of nature, or 
blood, or the like, and are to be intended only of valuable conſideration which may be given ; and there- 
fore he who naketh purchaſe of land for valuable confideration is only a purchafor within this Statute. 


_— — — 
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And this clauſe doth well expound theſe words (other good contideration_) mentioned betore in the pre- 


amble and body of the Act. 

And fo it was refolved, Paſch. me in a Caſe referred out of the Chancery to the confideration 
of Windbam and Periam Jultices, between Fobn Needham: Plaintiff, and Beaumont Serjeant at Law De- 
fendant, where the Caſe was; Henry Babington ſeiſcd in fee of the Mannor of Lit-Chureh in the County 
of Derby, by Indenture 10 Feb. 8 Eliz. covenanted with the Lord Darey for the advancemient of ſuch 
heirs males which he had begotten, or which after he ſhould beget upon the body of Mary then his 


wife (ſiſter to the faid Lord Darcy) betore the feaſt of S. John Bapriſt then next following, to levy a fine * 


of the ſaid Mannor to theuſe of the ſaid Henry for life, and afterwards to the uſe of the eldeſt iſſue male 
of the bodies of the ſaid Henry and Mary begotten in tail, &c. and ſo to the three iſſues of their bodies, 
&c. with remainder to his right heirs. And afterwards 8 Mais ann. $ Eliz, Henry Babington by fraud 
and covin to defeat the ſaid covenant made a leaſe of the faid Mannor for a great number of years to Ry- 
bert Heyes , and afterwards levicd a fine accordingly 3 And upon Conference had withthe other Juſtices, 
it was reſolved, That although the iſſue was a purchaſor, yet he was not a purchaſor in vulgar and 
common intendment : Alſo conſideration of natutal affe&ion is a good conſideration, but not ſuch a 
good conſideration which is intended by the Statute of 27 Eliz. for a valuable conſideration is only a 
conſideration within that Ad: In this Caſe Anderſon chict Juſtice of the Common Pleas ſaid, That a 
man who was of ſmall underftanding, and not able to govern thelands which deſcended unto him, and 
being given to riot and diſorder, by mediation of his friends openly conveyed his lands to them upon 
truſt and confidence that he ſhould-take the profits for his maintenance, and that he ſhould not have 
gy ay and conſume the ſame 3 and afterwards he being ſeduced by deceitful and covenous per- 
Lons, for a ſmall fam of mony bargained and ſold his land being of a great value 3 This bargain although 
it was for mony, yet it was holden to be out of this Statute, for this At is made againſt all fraud and 
deceit, and ſhall: not help any-purchaſor which cometh-not to the: land for good confideration lawfully, 


| and without fraud and deceit 3 and fuch conveyance made upon truft is void as to him who purchaſeth 


the land for valuable confideration' bona fide, without deceit or cunning.” 


And afterwards by the Judgment of the whole Court Twyne was convicted of Fraud, and he and the 
ethers of a Riot, I | 
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The Caſe of Fines. ' Part. III. 
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A Reſolution of the FuStices after hearing of many Arguments of 
Conncil on both ſedes, and divers Conferences amongſt them 


upon the Statute of Fines, Paſch. 4.4. Eliz. 


The Caſe of Fes. 


Tenant for life of certain land, the remainder to B. in tail, the reverſion to B. and his heirs 
expeQant, B. levieth a fine to C, and D. and to the heirs of C, to the uſe of them and their 
heirs, and hath iſſuc and dicth beforc all the Proclamations are paſt, the ifſuc in tail then be- 
| ing beyond the Seas, the proclamations are made, and afterwards the iſſue returneth, and 
preſently upon the land maketh claim to the remainder in tail, and if in this Caſe the eſtate tail were bar- 
red or not was the Queſtion 3 and in this Caſe four Points were reſolved. 
1. That the cliate which paſſeth by the fine, as to the eſtate tail, was not determined by the death of 
B. for it was faid, If one be Tenant in tail of a Rent, Advowſon, Tythes, Common, or other ſuch things 
which lie in grant, and by deed granteth them in fee, and dieth, the Grant is not abſolutely determined 
by his death, but is at the clection of the ifue in tail to make it voidable or void at his pleaſure. For if 
he bring a Formedon for the rent, 8c. he maketh the grant voidable 3 but if he diſtrain for the rent, or 
claim the ſame upon the land, by that he determineth his election to make it void, &* fic de ceteris. But 
until he hath made election the grant is not determined, for then it ſhall prevent his ele&ion 3 and true it 
is, that Liztleton faith, That of ſuch things which paſs from Tenant in tail by way of grant, or by confir- 
mation, or by releaſe, nothing can paſs to make an eſtate to him to whom ſuch grant, confirmation or 
releaſe is made, but that which the Tenant in tail may lawfully do, and that- but for the term of his 
life. And if Tenant in tail be of an Advowſon, and he by Deed granteth the Advowſon to another fee, it 
is no diſcontinuance, for in ſuch Caſe the grantees have eſtate but for the life of Tenant in tail, and that 
(as was faid) is as much as to ſay, that the grant is no diſcontinuance, but is determinable by the iſſue 
after the death of the Tenant in tail at his election, either by claim, or by Action. And Littleton is not 
to be literally intended, that the grantee in ſuch Caſe hath only eſtate for the lite of Tenant in tail, and 
then the Tenant in tail in ſuch Caſe had the reverſion in tail, and ſhall have an ,Action of Waſt, or (hall 
enter for forfeiture upon alienation made by ſuch Grantee 3 Or if Tenant in tail of a reverſion mon 
upon an eſtate for years, or life, grant the ſame in fee, and the leſſee attorneth, and afterwards the par- 
ticular eſtate determineth, and the grantee doth waſt, or maketh a\feoftment, 8c. that the Tenant in 
tail ſhall puniſh the waſt, or ſhall enter for the forfeiture 3 for Littleton himſeif 145. is againſt that, for 
he faith, That if tenant in tail granteth all his eſtate over to another, in this Caſe the grantee hath not 
eſtate but for the life of tenant in tail, and the reverſion of the tail is not in the tenant in tail, becauſe he 
hath granted all his eſtate and his right, &c. And if the grantee. doth walt, the tenant in tail ſhall ne- 
ver have an Acton of waſt, becauſe that no reverſion is in him, but the reverſion and inheritance of the 
tail during the life of tenant in tail is in abeyance. | 
Note Reader, the office of an interpreter is to make ſuch conſtruction, not only that the Author be not 
againſt himſelf, but alſo that the Reſolutions and Judgments reported in one Book, be not by literal in- 
terpretation expounded againſt the Judgments and Reſolutions in another Book, but that all (5 fieri 
Poſſit ) may ſtand together. So here the intent of Littleton was not that the grantee had not an eſtate but 
for life, and that his eſtate ſhould be determined by the death of tenant in tai], but that the iſſue after 


. his death might at his pleaſure determine the ſame : And if the grantee ſhall not in ſuch Caſe have eſtate 


but for the life of tenant in tail, then the wife 'of ſuch grantee ſhall not be endowed, againſt which it is 
adjudged in 24 E. 3. 28, Alſo if the eſtate of the grantee ſhall be abſolutely in judgment of Law deter- 
mined by the death of tenant in tail, then the iflue in tail after the death of the father cannot have a For- 
medon againſt ſuch grantee ; for although the demandant and the tenant will admit the cttate which pafſ- 
ſeth by the grant to continue, yet the Court who ought to judge according to Law, and is not conclu- 
ded by the admittance of the party from any thing which generally appeareth to them to the contrary, 
ought ex officio in ſuch Caſe to abate the Writ. But it is agreed in 13 H. 7. 10. pl. 8. by all the Juſtices, 
If tenant in tail of a rent granteth the ſame with warranty, that it is no diſcontinuance although Aﬀets 
do deſcend, but he may diſtrain ; but if he bring a Formedon in the Deſcender he ſhall be barred, 33 E. 
3. Formedon 47+ acc. By which it appeareth in Sch Caſe, the grant of tenant in tail is determinable by 
his death upon claim upon the land, or by Action tried :* So when tenant in tail granteth a rent,' rever- 
ſion, or common, &c. in fee, he hath an indefeaſible eſtate during the life of tenant- in tail (and that 
Littleton intendeth) and after the death of tenant in tail, it is defeaſible at his eleftion 3 for if he cometh 
upon the land and diftrain, or by claim upon the land determineth his election, then upon the matter it 
is void by the death of tenant in tail, for otherwiſe the warranty in ſuch Caſe ſhould make a diſcontinu- 
ance :. As if tenant in tail be diſſeiſed, and releaſeth to the difſeiſor with warranty, and dieth, now that 
is a diſcontinuance, becauſe that the eſtate upon which the warranty doth enure doth continue after the 
death of tenant in tail : But when' tenant in tail of a rent, reverſjon, &c. granteth the ſame in fee with 


warranty, and dieth, now if the iflue in tail determineth his eleCtion to have it void, it is void by - 
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and determincth his election to make the cltate to have continuance, and. nut to be deterinined by the 
death of tenant in tail, then the eſtate doth continue, and by conſequence the warranty doth remain, 
and if afſets deſcend, the ifſc ſhall be barred, wide 19 E. 3. Brief 468, 24 E, 3.28. 36 Af. 8. 22 K. 2. 
Diſcontinuance 50. 8 H. 4.9. 33 E. 3: Formedon 47» 48 F.3.23. 32 F.3. Diſcontinuance 2. 23 Af. 8. 
16 H. 7. 4. 21 He 7. 40. 35 H. 5. br. ( iſcontiiuance 35. tor this mattcr : And there is no difference 
between a grant of tenant in tail of a Rcnt, Advowſon, Common, Tithes, &c. in poſſchon, and a grant 


of tenant in tail in reverſion or remainder expectant upon an cliate tor lite : tur although that in the' 


fxſt Caſe, the iſſue may have a Formedon preſently by the death of the tenant in tail, and in the other 
Caſe not. till atter the death of the tenant for lite, yet all is one 3 for by the death of the tenant in tail 
the grant is not determined cill cle&ion made by thc iſſue in tail, for atter the death of tenant for life he 
may bring, 1 Formedon it he will, | 

Note Reader, if you be deſirous to know the reaſon, why tpon the words of the Act of Weſt. 2. 
eat. 1, de Donis condicionalibus, that is to ſay, (Non habeant ili quabus tenementum fic fuerit datum ſub 
conditione, poteſtatem alienandi tenementum ſic datum, quo minus ad exitum illorum quibus tenementum ſic fue- 
rit datum remaneat poſt illorum obitum, vel ad Donatorem, &c. revertatur, ) ſuch ſundry conftrudtions have 
been made As if tenant in tail maketh a feoffment in fee, it is a diſcontinuance and avoidable by Action 
only : If tenant in tail of a rent or other thing which licth in grant, grant the ſame in fee, it is no diſ- 
continuance, but is voidable by claim or by Action : It tenant in tail of land grant a rent out of it, 
the rent is abſolutely determined by his death : If tenant in tail be difſeiſed, and relcaſeth to his diſſei- 
for, it is no diſcontinuance, but the eſtate is avoidable by entry or Action of the iſſue of the tenant in 


| fail ; But if a releaſe be with warranty it is a diſcontinuance, if the iſſue in tail be heir to the warran- 
- ty: But if tenant in tail maketh a leaſe for the term of his own lite, or for years, and releaſeth to the 


leſſee and his heirs, the ſame is no diſcontinuance although it be with warranty : So if tenant in tail 
maketh a leaſe for life, and afterwards granteth the reverſion in fee, it is no diſcontinuance of the. fee; 
if it be not executed in the life of the grantor. And all theſe, and (many other) divers conſtructions 
have been made upon the words atorcſaid, ſcil. Non habeant illi quibus tenementum fic fuerit datum ſub 
conditione, poteſtatem alienandi, &c, this is the reaſon which 1s worthy of obſervation 3 for the Judges 
have conſtrued the ſaid words according to the rule and reaſon of the Common Law (which always 
is optimus interpretandi modus : |) For at the Common Law, it a Biſhop, Abbot, &c. or Husband 
ſciſed in the right of his wife make a feoffment in tee, it 1s by the Common Law a diſcontinuance, and 
doth put the ſucceſſor, or the wife to her Action, for the favour which the Law giveth unto an eſtate 
which paſſeth by livery and ſcifin, becauſe it is publick and notorious, and in ancient times was the com- 
mon and uſual aſſurance of the land 3 But if a Biſhop, &c. or Husband ſciſed of a rent, or any thing 
which lay in grant, by deed granteth the ſame in fee, it is no diſcontinuance, and yet it is not abſolutely 
determined by the death of the Biſhop, &c. or Husband, for the ſucceflor or the wife hath ele&ion to 
determine it and make it void , or by. the bringing of his Writ to make it voidable, or by claim upon 
the land to make it void : But if a Biſhop, &c.';or Husband granteth a rent in fee out of the wives land, 
or Biſhoprick, it is abſolutely void by the death, of the Biſhop, or of the Husband : Alſo if a Bithop 
or the husband and wife be difſeiſcd, and the, Biſhop or husband releaſeth to tne diſſeiſor, it is no diſ- 
continuance; If the Biſhop or husband maketh a leaſe tor years,, and releaſcth to the leſſee and his heirs, 
it is not abſolutely determined by the death of the Biſhop or husband, but it is void or voidable at the 
election of the ſucceſſor, or of the wife. - But if a Biſhop or the husband make a leaſe for life, and af- 
terwards grant the reverſion fee, and the leſſee for lite dieth in the life of the Biſhop, or of the husband, it 
Is a diſcontinuance z otherwiſe if the leſſee ſurviveth the Biſhop, or the husband 3 Vir bones eſt quis ? 
Dui conſult a patrum, qui leges, juraque ſervat. | 
And it was holden by Popham chiect Juſtice, and divers other of the Juſtices, that the Statute of 32 H. 
8. cap. 36. hath cnforced the Caſe 3 that the eltate which paſſeth by the fine ſhall not be determined by 
the death of the tenant in tail, for in as much as the Statute hath provided, That fines levied of any 
lands, tenement, or hereditament entailed, &c. in poſſefſion, reverſion, or remainder immediately after 
the fine engrofſed, and proclamations paſt, ſhall be abarr, &c. if the tine with proclamation cannot bar 
the eſtate tail, if not that the eſtate given by the fine continue, the ſame Statute which provided, that 
the fine with proclamations ſhall be a bar,- provideth alſo for all things which are neceſſary and incident 
tothe pexteion and conſummation thereof : And therefore in'28 Eliz. in a Duid jaris clamat brought 
by Francis Windham then one of the Juſtices of the Common Pleas, the Caſe was thus in etcct 3 
That the Lady Greſham was tenant for lite of the, Mannor of Weſt Bradenham in Norfolk, the remainder 
to Richard Read in tail, the, reverſion to; William Read in fee, Richard Read levied a fine of his re- 
mainder to Juſtice Windham and his heixs, and before the engroſſing thereof (as oportet ) Juſtice Wind- 
bam brought a Quid juris clamat againſt the Lady Greſham, who pleaded that Richard Read the conu- 
{or, at the time of the fine levied had but-an eſtate tail in the remainder, and ſhewed how 3 and de- 
manded Judgment thereupon if ſhe ſhall be compelled to attorn, upon which the Plaintiff demurred, 
And although that before.the Statutcs of Fines of 4 H. 7. & 32 H. 8. it was a good plca, as appeareth 
37 H.6.33.b. 2 E.2. Age 77. 2 E. 3. 23. &22 E. 3. 18. yet ib was adjudged that now after the 
faid Statutes which make the tine (after the engroſſingand proclamations paſt) a barr of the eftate tail 3 
although that the Qzid juris clamat ought to be brought betore the engrotſing, and by conſequence 
before the eſtate tail be barred 3 and that it doth not appear at the timeof the @id juris clamat brought, 
that it ſhall be a fine at the Common Law, or a fine levied with proclamations: yet it was adjudged 
that (he ſhould attorn. 
__ Sec Reader 17 E, 3.7. pl. 20. if alienation be made in Mortrain 3 and 31 E. 3. Ancient demeſn 16. 
if a time be levicd of a revertion of land in Ancient demceſi, 36 H. 6, 24: pl, 19. if an infant levy a 
hnRe , 


death of the tenant in tail, and-by conſequence the warranty alſo : But it the iflae bringeth a F-medon 
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fine, 45 E. 3. 6. if a finc be levied of a reverſion, of land holden in Capite without licence, or as in our 
Caſe if tenant in tail of a reverſion or remainder levy a hne thercot, in all theſe Caſes, and other like, 
the tenant was nor compellable to attorn, becauſe the eſtate which paſſed by the tine was not lawful, but 
either prohibited by the Common Law, or by ſome Statute, and tor the greater part was voidable : But 
now the Statutes have made a fine levied by tenant in tail to be lawtul, and attcr the engrofling thereof, 
and proclamations paſt, hath made the eſtate which paſſeth by the fine unavoidable : And in the ſaid Caf- 
two Points were reſolved for good Law. | | 
I. That every fine levied ſhall be intended to be levied with proclamations according to the ſaid Statutes, 
for it is moſt beneficial for the conuſec 3 and all tines being general aſſurances of the land are levied accor. 
dingly. | 
3 "That the Statutes which make the fine after the engroſſing thereof, and proclamations paſt, x 
bar to the eliate tail giveth all things incident thereto; and in as much as the connuſee cannot have 
Quid juris clamat atter the engroſſing, ' from thence it followeth that he thall have it before } And now 
the aid Statutes have altered the reaſon of the Common Law, and given greater force and ſtrength 
to a fine than it had before. For the reaſon of the Common Law was , That the particular te. 
nant ſhall never be compelled to attorn to an unlawful, torcious, or avoidable grant 3 which Judg- 
ment -in the Caſe of Juſtice F/indbam was attirmed by all the Judges in this Cafe. So it was reſol- | 
ved by all the Judges of Eng/and and Barons of the Exchequer, tor the one cauſe or for the other, 
that the eſtate which paſſed by the tine as to the eſtate tail was not abſolutely determined by: the death 
of the Tenant in tail. | 
2. It was reſolved by all the Juſtices and Barons of the Exchequer nwllo contradicente, that although 
by the death of Tenant in tail, a right of eſtate tail doth deſcend to the flue, in as much as he died be- 
fore all the proclamations were paſt ; yet when the proclamations paſs without any claim made by theiſ- 
ſue in tail upon the land, this right which deſcended to him is barred by the Statutes of 4 H.7. & 32 H, 
8, For although the fine without the proclamations, nor the proclamations without the fine cannot bar 
an eſtate tail 3 and although that after the fine levied, and before all the proclamations be paſt, a right is 
deſcended to the iflue'in tail per formam doni, which is paramount the fine, and there is no tine with pro- 
clamations levied after the death of tenant in tail to bar this right ſo deſcended to the ifſue in tail ;* yet 
for as much as it is provided by the Statute of 32 H.8. that all tines levied with proclamations of any 
lands, tenements or hereditaments intailed to the perſon ſo levying the ſame, or to any of his anceſtors 
in poſſeſſion, or reverſion, or remainder, or in uſe, ſhall be immediately after the fine levied, ingrofſed, 
and proclamations made, adjudged a ſufficient bar againſt the ſaid perſons and their heirs, claiming the 
fame only by force of ſuch entail : And the iffae in tail in this Caſe claimeth as heir by force of the eftate 
in tail ; therefore by the exprels letter of the ſaid Ad he is barred : With this agreeth the Judgment in 
Smith and Stapleton*s Caſe, Plow. Com. 430. | 
3. It was reſolved be Popham and Anderſon chief Juſtices, and all the other Juſtices and Barons of 
the Exchequer but three, that in this Caſe the ifſue in tail being heir and privy, cannot by any 
claim that he can make ſave the right of the eſtate tail which is deſcended to him ; but that after 
the proclamations are paſt, the eſtate tail ſhall be barred by the Satutes of 4 H. 7. & 32 H.8. not- 
withſtanding any claim that can be made by him 3 For it is enacted by the Statute of 4 H. 7. That 
every fine after the engroſſing of it, and (proclamations had'and made, ſhall be a'final -end, and-con- 
clade as well privies as ftrangers: And if no faving' or exception had been after in- the AQ, the 
right of all as well ſtrangers as privies had been bound. and barred by this' A&. And therewith a- 
=_ the opinion of five Juſtices, 19 H.'8. 2: ſcil. Fitz-James, Brudnel, Fitzherbert, Brook, and Moore, 
hen. if all the exceptions and favings in the A& do extend to ftrangers- to the time, and not to par- 
ties, or privies, from thence followeth that the heir, or other privy carmot by any claim avoid the fine 
of* his anceſtor, The firſt Exception as to feme -coverts doth not extend to this Cafe 3 The ſecond 
Saving by-expreſs words extendeth to ſtrangers 3 The third faving extends - alſo to firangers who are 
not parties or privies tothe fine, for the words are, * And alſo faving to all other perſons all ſich 
Action, Right, 8c. as firſt ſhall grow, remain, deſcend, or come after the faid fine ingrofſed, &c. by 
force of any pift in: tail;; 8c. / fo that it appeareth by theſe words ( ſaving to all other perſons,” &c.) 
that he who' ſhall take benefit of this ſaving ought to be another perſon, and not party'or privy to 
the fine: And therewith agreeth the opinion of the aid: five Jaſtices m-119'H, 8. But if Tenant in 
tail maketh a feoffment, ' and tlie feoffee-levieth a fine with proclamations, ' the! flue in tail after the 
death of this father, as'it is there holden, ſhall have five years within'this third ſaving, - for he” is the 
firſt to whorn the right doth'accrue, and deſtend after 'the' fine levied. '- But-if tenant in tail be dif- 
ſciſed, and the difſeiſor levieth a fine with proclamations, and five = paſs, -and afterwards tenant 
in tait dieth, there the iflue in tail is barred as it is there alſo holden ': 'For there after the fine le- 
vied the tenant in tail himſelf had right; ſo that the iflue-in tail "was not the firſt to whom the 
right did accrue and deſcend after the tine levied, but after the feoffment in fee he himſelf had not 
any right : And with this diverſity agreeth the opinion'in Stowe['s Caſe in Plowder's Commentaries 
but in none of thoſe Caſes the iflue was privy, but a ſtranger to him who levied the fine. ' Alſo the 
Statute of *32'H, 8. which is but Mn explanation and- intetpretation of the"A& of 4 H. 7. (as appear- 
eth by the preamble thereof hevehecetÞon the faid At inrfach manner, that is -to fay, that all fines le- 
vied with proclamations according to the Statute of 4 H. 7. of any lands, &c. in any wile entailed 
to the perſon ſo levying*the fame fine, or to any of his anceſtors, ſhall be immediately after the ſame 
fine levied, ingroffed, and *proddamation made; -adjudged -a ſufficient bar, &c. And in all this At 
there 1s no ſaving for the iſſue in tail. Ergo, after the proclamations paſt, by the expreſs proviſion 
of this Statutethe iſſue in tail 'is barred, and-no power is left to him to make claim, for the intent of 


the At was (as appeareth by the preamble ) to bar him hy the fine, and therefore it was never For 
- tendc 
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intended to fave his right : But againſt this it was objected , Thar although the' letter of the ſaid 
Ads; and chiefly of the A& of 32 H. 8. were againti the iſſue Jin tail in this\Caſe, yet he may 
make his claini by the equity and intent and meaning of the ſaid Acts 3 for otherwiſe to what 
purpoſe ſhall the '-proclamations be made , it not that thoſe who had lawful Rights;"Adtion, En- 


cry- or Claim might purſue it, for proclamations. are made to this - end and” purpoſer,” and :the | 


making of them with ſuch ſolemnity as they .are made ſhould be utterly vain, it-the- ifſue-in- tail 


' aſter the death' of his father may not purſue his Action, Entry or Claim before all the proclamations 


do incurr ; For the A& of 32 H. 8. doth not bar any ſtranger, but he who levieth the fine, | and 


the*iffie of his body. And theretore- if the ifſhe-after the death of: his father cannot purſue his Action, - 


Entry. or Claim before the proclamations incurr, the proclamations in ſuch Caſe ſhall be uttetly:idle 
d vain. | Sn IN cd 
>» To which it was anſwered, That the Ad of 32 H. 8. being an Ad which explaineth and expound- 
eth the A& of 4 H. 7. as tothe fine by the tenant in tail, ſhall not be taken by any ſtrained contiruction 
inſt the letter, for then it will be requilite to have another new Act to make explanation and expoti- 
tien what was done by the former Act, and fo'in infinitum.. _ | _ : 0; Fer0 gor 2 
.. 2; t appeareth by the Statute of 4 H.7. the laſt. clauſe, that every perſon hath liberty to-ipurſue 
his fine according to the ſaid AQ; ſcil. .with proclamations in! four-ſeveral Terms after the fineien- 
, or without proclamations, for ſo* was the 'uſe before the faid At; and:therefore the At'ef 
32 H, $, which cxplaineth the A& of 4 H. 7: of necethty - doth preſcribe thati prodamation hall 'be 
made according, to: the A& of 4 H, 7. to dittinguiſh :it from a firie at the Common Law, which was 
nota. bar to the eſtate--in tail,” and:not to enable - the ifſlue to make'claim; '- For as hath 'been' ſaid, -it 
ſhall-be againſt the intention of the AG expreſſed'in- the preamble; 'and againſt:the expreſs purview-of 
the.body of the Act 3 fo that, it was material thatithe fine thall-be levied: with proclamations;/otherwiſe 
it ſhould not be levied according to the Statute of 4 H. 7. which was interpreted and:expounded by the 
id A of 52"H.8. Mo ts, birt od vr ont & 3-0 Oe Oy A 
ii 3;#It ſhall be greatly inconvenient, that when tenant in tail leviech'a' fineiof a reverſion ori res 
-mainder, . &c. ''expeQant upon an eliate tor lite, or upon a bargairt and fale upon: valuable confidera- 
tion, or for the advancement of -his children, or for -the payment of his debts, &c.- and dieth» before 
proclamations paſſed; that all {hall be avoided'by claim of the heir in tail, when-the' connſeeicannot 
thave better aſſurance, either by 'common Recovery: (in that he was'not tenant «to the Predipe:)" 0804 
-*4« It is proved by :divers Judgments and Refdlutions given before this tire, > that the iſſue in! tail 
in'fuch Caſe ſhall not make claim: to:fave- the-eftate tail, but. that-after proclamations*had he (halb-be 
barred, Paſeh. '28 Eliz. Rot. 13; Edward Lord Zowch brought 'a'' Formedon inn: the 'Deſcender ofthe 
moiety \ of, a Mannor,' &c. againſt | Bampfield, --who pleaded 'inv bar; : that Job# great /Grandfather'of «the 
demandant levied a fine' fur  conuſans de" droit: tome: ceo, &e. with proclamations of. the 'faid \moiry, 
Paſch:130 H. 8; which was by the fame fine granted and rendred: to: the: faid: Fobn and+ his; heirs, 
whoſle;eſtate the tenant had'; The :demandant'replied,” and faid;/ That at the time-:of : the fine levied, 
and at all times'after' (and thewed'how). the ſaid Richard Bampfield now- tenant; was -ſeifed- of ithe 
lnd' in demand-in his'demeſn as” of fee : And upon folemn” Argument it-was agreed: by: Anderſon, 


-Cafe'the Juſtices did confider, :if before the:Statutes-of 4 H. 7.” & 32-H.'8. ſuch averment:were'avow- 


able in Law. | And it ſeemed by the-opinion-.of the Books, thatbefore the Statute. of 14H; 7.832 


Ht. 8. thatthe iffuc in tail was-not admitted to ſuch averments againſt a fine levied-by his anceſtor. 


| And that appeareth by the Statute of, 27 E. 1. cap. 1. de Finibus levatis, which reciteth, * Quod per alis 
quod tempus preteritum; ec. partes' finium, & earum partium heredes (contra leges & conſuetudines Regtts nds 
<4 fhi antiquins uſitat”) ſuper bujuſmodi finibus adnullandis & evacuandis, admittebantur oponere quod ante finem 


tlevatum & tempore'levationis ejuſdem, & poftea petentes ſeu querentes aut eorum anteceſſores de tenementis:infi- 
nibus contenth, aut de aliqua parte earundem ſemper fuer" ſciſiti; & fic fines bujuſmode rite levatos-per Jarat' 
fatrie falſe, ſubordinate, & malicioſe: procurat” multotiens evacuabant: '& adnibillabant, -&* hae minus jute”: 
Statins quod dite ' exceptiones ſex reſponſiones, vel inquiſitiones patrie ſuper bujuſmodi exceptionibus fe: re- 
ſponfionibue, null modo contra hujuſmodi recognitiones-& fines de cetero admittantur.  But'againlt' that, three 
Exceptions wete made; © | | 0/41 | Ji cond wh 

+ +7. © That'it is provided by the Statute of Donis Conditionalibus, quod (as-to the'ifſue in tail) finis it/o fit» 


| re ſit nullus. 


© *23” That the ſaid: A&t off 27 Ex, doth not extend to heirs in tail, but only to heirs in fee ſimple; as 
argpendo "dicitur in 8H, 4.7. for the iſſues in tails are not bound by fines, or any other Record which 


enureth by way of eſtofpel or concluſion. 


-3-*The faid-A4 .of i27 E:'r. ſpeaketh de finibus 'vite levazis, and a fine is not faid rite: levatus, 
when there wanteth' ſeiſin in the one .part or the other, ſo that partes finis- 'nibil habuerunt but ſo 
hath:the ſaid A&- by the [Judges in ancient times been interpreted, as appeareth by the Book in -46 
E,3. 41. _ 20.” where in a Formedon . in” the Deſcender; the tenant. pleaded a tine” with ,warranty mn 
bar, the demandant replied, :quod-partes finis nibil. habuerunt. And- 13 Afſ. 8. it. is faid, 'that- it hath 
been adjudged a good plea for the/ifſne in tail. againſta fine and- render of his father,” to alledge the 
continuance in his father, and that he died ſeiſed, and that he entred as ſon and heir. - An@ Br. zi. 
Finer Tog. a' fine levied with proclamation by tenant in tail may be avoided by the iſflue, 'f: partes 
finis'- nibil babuerunt , for the Statute is intended de finibus rite levatis 3- and therefore the iflue in 
tall may plead quod partes finis nibil habuerunt , for then it is but a fine by . conclufion between 
| | | ) the 


[88] 


' * Periam, Windham and Rhodes Juſtices, That the:demandant being heir in tail :againkt ſuch finelevied 
' by+ his anceſtor, whoſe heirhe 1s; was eſtopped to aver his ſeiſin- arid continuance'thereof 'in a ftranger 
atthe/time' of the faid fine tevied; nor. to averr,, 20d partes: finis: nibil habuerunt And in the' fame = 


[5] 
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the partics: And in 13 F. 3. Replication 62. and 17 E. 3. 53. ſoinc held that a tine 1s not rite le: 
tus, when partes finis nihil babwerunt, for ſeilm in one of the partics is of the eſſence of a fine rig] 

ly levied. Ct | 
*L the firſt Objection it was anſwered, that the Statute of Donis Conditionalibus was made 13 E, 
and the Statute de Finibus was made 27 E. 1. in which the iſſue in tail is not excepted, Ergo, he 4þ 
be bounden by the latter A&, and therewith agrecth good opinion-in $ H, 4. 8. 

To the ſecond Objedtion, although the iſſue in tail was not bound by any fne by his anceſtor | 
fore the Statute of. q H. 7. yet as hath been ſaid, he was ouſted to aver in ſuch Caſe, qd partes fi 
nibil babuerunt, and being privy as heir to him who levied the hne, was by the Statute of 27 FE. 
eſtopped and concluded to annihilate the tine of his anceſtor by ſuch plea 3 and although it is provid 
by the Statute of Donis Conditionalibus, Qnod finis ipſo Jure ſit nulls, that is to ſay, to bar the right 
che iſſue in tail, yet it is an cſtoppd tor hin: to ſay, Bod partes finis nibil habuernnt, And the 
fore the Caſe is remarkable in 33' E. 3. Eſtoppel 280, where the: Caſe in cfte&- was : Grandfath 
father and ſon 3 the ſon brought: a.Formedon of a gift in tail made to the Grandfather, the tenz 
voucheth one T. as couſin and heir of E. within age, and prayed that the paro] might demure ,, a 
the demandant aid that the vouchee nor any of his anceſtors, &c, were ſciſed after the ſciſin of | 
Grandfather, of which ſciſin, 6c. The tenant faid, that the Grandfather of the:demandant leviec 
fine of the tenements in demand to E. and demanded Judgment, it againſt the fine levied:by his Gran 
father; whoſe heir he is, he (hall be reſtrained to ſuch averment. The demandant ſaid that the. Statu 
ſeil. De donis conditionalibus, voided the fine by the anceſtor in tail 3 and yer by Judgment of the Cov 
he was ouſted of the ſaid averment z for there it was ſaid that the Statute voided the hne as to bar t 
heir in tail of Action,nevertheleſs the fine remained in force to reſtrain the heir in tail to aver a thing co 
trary to the fine as well as the heir in fee ſimple 3 and therewith agreeth 22 E, 3, 17, & 33 H.6.18. | 
Zelverton and others. 

As to the third Obje&tion, a fine may be faid rite levatus, _—_ that parter finis nihil- habs 
runt, for rite levatus is as much':as to fay within the faid At, as duly levied, that is to ſay, 
due form of Law : For the ſame A& doth ouſt the parties of ſuch averment, and therefore rite ; 
vatus ought to-be.ſo expounded 3.) and: a tine may be faid levied in due form of Law, although 
be.a fine merely by- concluſion : And as to the faid-Caſe in 46 E. 3. it ought to be intended of 
fine levied by a collateral anceſtor, from whom the demandant:doth not claim the land, and thi 
the averment is good, for heres dicitur ad hereditate, vide 19 H. 8. 6. b, by Inglefield and others 3 ar 
38 E.3. Io. 36 H. 6, View 30. And in the faid At it is ſaid earmm partinm beredes, it is to be it 
tended: of ſuch an heir who claimeth the inheritance from the anceftor who levieth the fine ; As in 
Formedon of a gift made to the father of the demandant, the tenant pleaded the fine of the Grandf 
ther of the demandant with warranty, &c. the demandant may plead, 2xod partes finis nibil baba 
runt, but that himſelf was ſeiſed at the time 3 and therewith agreeth 33 H. 6. 18. 13 Af. 8. 23 ; 
3. Replication.62. 22'E. 3. 17. 17 E,3. And as to. the ſaid Book of 13 Af. 8. it was affirmed fi 

w. for there is a difference when tenant in tail levieth a fine ſier conuſans de droit come ceo, Of 
and wheh he accepteth ſuch a fine, and maketh a grant and render, for againſt a fine, levied by t 
nant in tail ſar conuſans de droit come ceo, &c, his heir cannot averr continuance, &c. in his anceſto 
for that ſhall be contrary to the hne, which is reſtrained by the Statute de Finibus, as Fairfax, Littl 
ton, and Brian held in 12 E. 4. 15. 8 H, 4. 8. & 9. And fo Shard (aid in the ſame Book of 13 4| 
8. But when tenant in tail accepteth a fine, and teth and rendreth the land by the ſame; fir 


. (which is but execntory_) there if no execution be ſued inthe life of tenant in tail, his iſſue may 4 


verr continuance of poſſeſſion, &c. in his father, for that well ſtands with the fine, for acceptance « 
a fine ſer conuſans de droit come ceo, &c, which ptcſuppoſeth a gift precedent, (hall not alter the eſtati 
and the grant and render until it be executed doth not deveſt any eſtate out of the tenant in tail, an 

by conſequence, he continueth tenant in tail, and therewith agreeth 41 E. 3. 14. 42 E.:3.9. 8 4( 
33- 11 H, 4.85. a And according to this difference was it adjudged M, 3 & 4 Eliz. in 
Common Pleas, Rot, 1483. Conibies Caſe, where the Caſe was ſuch 3 Palmer and Mary his wife ſeit 
ed for the life of the wife as of her right, the remainder unto Elizabeth Conisbie in tail, the remainde 
to the ſaid Elizabeth in fee ; Palmer and his wife levied a fine ſir conuſans de droit come ceo, &c. ti 
the ſaid Elizabeth with Proclamations, who granted and rendred a rent of 271. 10s, to the conuſor 
for the term of their lives with clauſe of dilreſs ; «nd afterwards Elizabeth died, and the land def 
cended to Henry Conisbie her ſon and heir in tail, who leaſed: the land to Parker for years 3 and after 
wards died ; Palmer diſtrained for the rent, and he brought a Replevin : And in this Cafe twc 
Points were reſolved and adjudged. | | 

7. That againſt ſich fine accepted by tenant in tail, the iſſue may averr continuance of ſeiſin by 
force of  the' tail, and the iſſne in tail is not eſtopped by the admittance and acceptance of his ans 
ceſtor, | ; 

- 2, That the grant and render of the rent was not within the Statute of 4 H. 9. or 32 H. 8; be- 
cauſe the fine was not levied of the land it ſelf which was entailed but of a rent- newly: created out 
of the land : But in the Caſe of the Lord Zoxch it way reſolved by all the Judges: of the Common 
Pleas, that the Statutes of 4 H. 7. & 32 H. 8. extend to fines levied by concluſion, and ſhall bind 
the cltate tail, although partes finis mibil habwerunt z As if tenant in tail maketh a feoffment in fee, or 
be diſſeiſed, and afterwards levicth a fine with proclamations to a ftranger, /it ſhall bind the eſtate tai 
and the ifſues in tail are barred for ever. And it is to be obſerved, that the Statute of 32 H. $ 
faith, All fines levied of any lands; tencments, or hereditaments, in any wiſe entailed. to the perſo 
{o levying the ſame, or to any of his anceſtors, &c. and the land is entailed to the perſon who le 
vieth the fine, although he were not ſciſed- thereof at 'the time. And in the Statute of 4 wy 
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(which is expounded by the Act of 32 H. 8.) isa ſaving to cvery perſon or-pcrſons not party or pri- 
vy ro the (aid hne, their CXCccption, quod partes fins utbil habucrunt ; and the iſſue in: cail 15 privy, for 
he claimeth as heir and by deſcent. And attcrwards, foil. NM, 29 & 30 Eliz. Juggment was given 
accordingly, ſcil. that the demandant ſhould bc barred 0 which Calc ] have Reported more at large, bc- 
cauſe it 15 remarkable, and the tirſt Juclginent which was g1von n the faid Point upon the {aid Sta- 
tates.'' And it was faid, that the ſaid Judgment did rule the Puint now in debate, for thereby. it ap- 

rggh, If tenant in; tail be difſeiſed, and levicth a tine and dicth bctorc all the proclamations are palt, 
althongh' the iſſue center into the land, yet after the proclamations are made hic thall be barred, for he 
cannot lay, quod partes fins nibul habnerunt 5, And it was faid, that it in caſe when tenant in tail hath 


nothing at the time of the fine levied that. the-iſſue ſhall be barred by, the ſaid Statutes, 4 fortiori, when 


tenant in tail at the time of the thine Jevicd is ſciſcd of .an,cliate tail (beg it-in pollctſion, reverſion or. re- 
mainder) which may. in truth Cand not by conclution only ) paſs by the faid fine, the iffuc ſhall be barred 
by the ſaid Statutes. wo” 

' Alſo in ann. 20 Kliz. the Caſe of one Archer in the Common Pleas, it was reſolved by Sir James 
Pier,» Manwood, Monyſon and Mead, that where lands were given to the Grandfather and his wite in 
ſpecial gail, the Grandfather died, the. father diſſeiſed the Grandmother, and levicd a tine with pro- 
clamations 3 the Grandmother dicd, the father dicth, that the ſon. was.barred 3 and yet the father" at 
the time of the fine levied had but 'a,pothbility (the Grandmother living) to the eltate tail. Yet. thi 
Judges, did expound the Statute of; 3x ,H. 5. (being an Act , of explanation) according to the letter, 
=i], that for as- mach as, the land. was entailed to; his; anceſtor, although, his anceſtor were alive ; {© 
that no eſtate in right was deſcended to him which he might paſs or execute, yet becauſe the faid 
Statute ſaith, intailed to the perſon ſo levying or to any ot his anceſtors in the disjunive, it was 
holden that the fine with proclamations did bar the right, which after the tine ſhould deſcend to 
him, not only as to himſelf, but as to all the heirs in tail 3 pari ratione, it was faid that+ in the 
Caſe in Queſtion, for as much as it is provided, That after the proclamations paſt the eſtate ſhall be 
barred without any faving for the iſſue 3 the iſſue ſhall be barred notwithſtanding any claim by him 
according, to the letter and purview of the Act, And upon theſe two Caſes of the Lord Zouch and 
Archer it followeth, That it the Grandfather be tenant in tail, and the father in his fe having no- 
thing in the land, levieth a fine with proclamations, and the Grandfather dieth, and afterwards the 
father dieth 3 That this tinc ſhall bind the iſſue, which as was faid. was the ſtronger Caſe, than the 
Caſe now in Queſtion. 

And in the Term of S. Michael, 23 & 24 Eliz. in the Common Pleas, the Caſe was ſuch 3 Sir 
George Blunt was tenant in tail of divers Mannors in tffe Counties of noone and Stafford, and had 
ifſue-a-daughter who was married to-one Purſlowe ; And afterwards in Eaſter and Trinity Term, 23 Eliz, 
Sir George levied a tine of the ſaid Mannors to one Lacon-of Worceſterſhire, and dicd in Awguit following, 
Purſlowe and his wife brought a Formedon, and pendant the plea proclamations paſſed ; it' was agreed by 
the whole Court, that the Defendant ſhould plead the fine and proclamations which paſſed pendant the 


Writ, and ſhould bar the demandant 3 and yet in the faid Caſe a right of intail deſcended to the wife of 


Purſlowe, and preſently they ſued their Formedon, which was as much as they could do , for the fine is 
the conveyance which paſleth the eſtate, and the proclamations are but a ſhort repetition of the fine, and 
are by the Statute of 32 H. 8. only added (as hath been ſaid) to declare that it is a tine according tothe 
Statute of 4 H. 7. which barreth the eſtate tail, and not a tine at the Common Law : Ex hoc tour things 
are to be obſerved, | | 

7. That though that after the fine levied a right of intail deſcended to the wife of Purſlow, yet after 
the Proclamations paſt, the right which deſcended is barrcd by force of the tine. 

2. That although a Formedon be brought and purſued, yet when after the proclamations paſs the fine 
isa bar 3-and What reaſon ſhall there be that the iſſue in tail ſhall be more barred of his xight which deſf- 
cehds to'him,” and of his rightful Action which he hath purſued for the recovery of his right, then the 
_ ſhould be barred in the Caſe in queſtion after the proclamations paſt, notwithſtanding his entry or 
claim in pais. ; 

3- When tenant in tail levieth a fine and dicth before proclamations, . that the iſſue in tail is not with- 
in any of the ſavings of 4 H. 7. for if he ſhall be, then the bringing of his Formedon before all the pro- 
clamations paſſed, and the purſuing of it ſhould avoid the bar which the Statute made after the proclas 
mations'palt. | "ps | 

4. That in ſuch Caſe the proclamations ſerve to no purpoſe, but only to diſtinguiſh that it is a fine le- 
vicd according to the Statute of 4 F.7. For although that the iſſue having notice of the proclamations 
bringeth his Formedon, yet it ſhall not avail him. | 


/ 


Jans de drojt come ceo with proclamations to a ſtranger, and taketh back an eſtate by render in the ſame 
fine 3 and the diſcontinuee before all the proclamations paſt entreth, and claimeth the Jand, and avoidetHh 
the eſtate which paſſeth by the fine, and afterwards proclamations paſs, tenant in tail continueth his 
poſſeſſion and-dieth ſeiſed within the year after the entry and claim 3 The Queſtion was, if the heir it 
tail be remitted, or if the entry of the diſcontinuce were lawful ; And the opinion of the Juſtices 
was, That the heir in tail was not remitted, but that he was barred by the Statute of 32 H. 8. although 
the eſtate which paſſed by the fine was utterly avoided before the proclamations paſſed, By which it ap- 
peareth, that although that the eſtate which paſleth by the tine be utterly deteated before the proclamati- 


+ Ons, yet when after the proclamations paſs, the eſtate tail ſhall be paſſed. And ſo the doubt which was 


conceived in the Kings Bench, M. 38 & 39 Eliz. in an Ejedione firme, between Haroy Plaintiff, and Fa- 
cy Detendant, upon a demiſe made by Kobert Bret Eſquire, - land in Northpedderton, where the ſame 
- Point. 


rin. 4 Eliz. in the Common Pleas, a Caſe was, as Bendloe's Serjeant at Law reporteth to this ets - 
\ fect: Tenant in tail doth difcontinue in fee, and diſſciſeth the diſcontinuee, and levieth a tine ſar conys' 
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Point was in queſtion, and not adjudged 3 for the faid Robert Bret, and Arthur Acclam Eſquire, why 
was the Defendants leſſor, did agree, and Bret who'claimed by the tine had good part of the inheritance, 
was well reſolved. 53 ab | 

5. It was reſolved, that although the iſſue mn tail be beyond the Sea, yet for as much as he is privy 
and out of all thefavings of the Statute of 4 H/7. he'is bound, although he be beyond: the Sex; in the 
ſame mannet 35 the iſſue in tail/was within'age,” or under covertiite, or Nox compos mentis, or in Priſon; 


' and that was agreed by all the Juſtices »/lo contra dicente 3 Ex hoo quitur, that the entry or daim\$-che 


iſſue in tail before: *the proclamations are paſt is not reaterial; for if the entry or claim of the iffue in 
tail ſhall be of any! force;” then it ſhall be hard to bind them for want of claim, which have not'power & 
intelligenceto make entry or claim, and their Nonclaim was not prejudicial'to themby the rule and'rea= 
fon of the Common Law. And if Infancy, Coverture, Nor ſane memorie, br impriſonment of the hejr 
in tail, #n fach Caſe ſhall give him power to avoid the fine,” in this Caſe no man fhall be affured of lands 
conveyed to him by fine. , © we Rp NIRC Re” PAY TOYS Any YR 

Note Reader, there was'ne wo wn or Reſolution/of any Court againſt the third Point re 
Glved in this Caſe ; bue the opmion of Councellors arguendo ini Smith and Stapleton's Caſe, Plow. Comm, 


pittion of Brook.tit. Aſſurance 6. and Fines 109. But'thoſt opinions are not only againk 
the faid Judgments an Reſolutions aforeſaid, of the Courts afbtefktid, but would brir 


moe in _— of the general Aſſurance of larids : And obſerve'well all theſe points 


Mlvel.” and the ſaid former Judgments and Reſolutions cited in this Caſe; for #6 F tonceive. they 
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ber Joyncur and- to the ſame, « To which the pnena-p hart and jade 
d fcoffme eve Knit ore of aſcs, ſe to the uſe of the husband for life nerdy Mei + 
W alty-and afterwards to the aſc of the demandant for her life ; but further ſaid, That the ſaid*Mimiſta- 
p | \the wite for life was pop condition that (he ſhould perform-the laſt Will of her hushand';” and 
hewed all che Will in certain, in which divers things were- to-be . performed by che demaridanit, and' de- 
ande pans the cenpnt-Tiall be adepitted, and received 10 aver that this ctate (o limited'to the 
vike.ypon.condition was fox the Joyntuare of the wife, and'in ſatisfadtion of her Dower, Uh 2 which 
ter. the reno did demuni Law : And in this Caſe five Points were rofolv gb <0 % 


Dt | y 
ackic or recompence : »As if A.' difſeiſe B, tenant for life or wvof he dhahnor of Dale, 
id afterwards giveth the Mannor of Sale to B. and his heirs in. fall GtisfaQtion of all his Rights and 
i nope hehath in or:for the Mannor of Dale, which B; accepteth : yet B, may enter into, the 
Manner of Dale; or recover the {ame in a real Adion, ' Fora right or title of freehold or 1 nce 
Cana == d by-ary collateral (atifation; but by Releaſe or Confirmation, or an a& which doth 
39'S port thr |< mges it. is commonly ſaid in our Books; that Accord with fatisfation is x good 
Sm. eo rogge are only to be recovered, and not in real Actions: Vide 13 H. 
3/2, pv And that was the reaſon that no collateral ſatisfa@ion or xecompence made to the wite 
| dadhion- af Dower,- was any bar of ber 'Dower by the Common Law : But Dower ad oftinn: 
hi or be is tris did catxclude her-of her Dower, if ſhe did enter into the land affigned her 
er-the death, af-her usband, for the Law doth allow chem, being made in ſuch” form'as the Law 
_ dath xequire Nowerin Law to be. But if a man in conſideration of a marriage after to be had with A, 
fake an eltate of certain lands to her for her life, in fall atisfation of all the Dower which after marriage 
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may accrue unto her in any of [is lands, and after they do intermarry, it was not ary bar cf hcr dower 
at the Common Law for two cauſes 3 One, becauſe ſhe had not any title of Dower at'the time of theac- 
CEPtance of the ſatistaction, but it accrued after : Secondly, becaule that no collat cra]) ſatis; ction can bar 
any right or title ot any inheritance or freehold, #s hath been faid 3 Ard by that the Coubt n 29 E. 3, 
3. is well reſolved. So if the husband purchace, or caule an cſiate to be made to him and his wie for 
life, or in tail in full ſatisfaction of her Dower and dicth, it was not any bar of her Lower at the Com- 
mon Law, cauſa quiz ſitfira. , SO if aft& the dcath"of "te husbagd i hcir maketh an cliate tE the Wife 
for litz-of any land whereof ſhe is notYowable) in fullAfatisfa@ioni6f her Dower, it is not any bay of 
hee D&wer : See thIfCaſe now in,the Reports of, the Lol Dier, 1 Mer. 91. acc. and vide 31 £53. Scire 
facits 99. Before tht making, of the Stacutc of 27 H. 8. cap 10. The greatdlt part of the land in-Fng. 
land was conveyed to ſundry perſons to uſcs, and tor as much as a wife was not dowable of an uſe, her 
father or friends upon marriage did procure the husband to take cſiate trem his fteoftces, or others ſciſcd 
to his uſe, to him and to his wite before or after marrifige for their lives, or in tail for a competcnt pro- 
viſion for the wite aftcr the death of the husband : Then came the Statute ot 27 H. 8, which transferrcth 
the poſſeſſion and eſtate of the lands to the uſe, by which the husbands-were {cilcd accordingly, and by 


conſequence if further proviſion had not bean made;+,the wives ſhould haye as” well their Dowers as their / 


Joyntures tor thexeHfons afbreſaid. AndH40r,this cauſe the hranches onfeeing Joyrqanes Sexe added to 
the ſaid Statute-of 29 H. 8. And therefore it was rcſ{olved; that if thistftate-irt the CAſe at Bar limited 
to the wife was not within the ſaid Act of 27 H.8. that by the Common Law it was not any bar of the 
demandants Dower, but that ſhe ſhould have both. 5M 
Secondly, it was reſolved, That if a man make a feoffment to the uſe of himſelf for life, and after- 
wards. to the uſe of his wife for her lite, for the Joynture of his wite,-that-luch- clitate in remainder is 
within thc intent of the ſaid Act of-27 H. 8. For although the Statute expreſleth particularly theſe tive 
forms, that is to ſay, 1, To husband and wife, and the Keirs of the huskand 3 2. To the husband and 
wifc, and the heirs of their two bodies 3 Ze To the husband and wite, 'and the heirs of the body of 
one of them 3 4. To the husband and his wife for their lives; 5. To the husband and wife for the lite of 
the wife 3 yet many eſtates not there expreſſed are within this Ac, for the ſaid particular torms are ſet 
but for examples, and not to exclude any other eſtate, which is to ſuch cffe&, and agrecth with the in- 
tent of the makers of the At ; And although it was objected, that all the examples expreſſed in the 
AQ are, of a joynt eſtate made to the bats and wife, and none of them to the wife only, or by way. 
of remainder 3 and although by a Proviſo in the ſame Act it is provided; that it any wife ſhall have any 
Mannors, Lands, &c. unto her aſſured after marriage for. term of her life,” or otherwiſe in Joynture, 
&c. {o as the letter of the A doth import a joynt eſtate, and that this word ( Funtnra _) implicth a 
joynt eſtate ; and that the Dowers of women are much favoured in Law 3 yet it was reſolved that all is 
to one cfie& as to the wife, to limit an eſtate to the husband and his wife for their livgs, and to the huſ- 


band for life the remainder to the wife for her lite ; for the one eſtate is as beneficial to the wife as the 


ether, See-after the Caſe of 4ſhron as to this Point. But it was reſolved, that the eſtate which by force 
of this A& ſhall be- in licu and bar of her Dower ought by the limitation thereof to take effect immedi 
atclyafter the death of the husband-,for that appeareth by all the examples expreſſed by-the AR, ſeil, that 
the eſtates of the wives ſhould take effect immediately after the death of their husbands: And there- 
fore no. other eſtate-not expreſſed-in the Act, ſhall be taken by the equity of the AR; If ityhath not the 
{ame beginning for the benefit of the wives as the examples purport: and therefore if the Husband mak 


eth a feoffment in fee to the uſe of himſelf for life, and afterwards to the uſe of B.' for life,- and afters | 


wards to the uſe of his wife for life for her Joynture, it is not within the AQ, although B.' dieth living 
the husband. . So if the husband make a feoffment in fee- to the uſe of A. for life, arid afterwards to' 
the uſe of his wife for life for her: Joynture, it is not within the A& although 4. dicth"living the huſ- 
band... For in theſe and other like Caſes, for as much as at the time of the limitation of the eſtates they 
were out of the Act, becauſe it was not certain that the eſtate of the wife ſhall take effe& preſently by 
the death of the husband, as it ought by the Ac, mo ſubſequent event can make them within the A, 
For quod ab initio non valet, in tratin temporis non convaleſcet, & que malo ſunt inchoata principio, vix eft ut 
bono peragantrr exitu : And therefore in all the ſaid like Caſes, although the wife attain to them, and 
entreth, and taketh the profits, yet ſhe ſhall have Dower of the reſidue, For if the ſaid Aﬀ& doth not 
bar her, the Common Law, as hath been ſaid before ſhall not conclude her in ſuch Caſe of her Dower; 
And the Lord Dier ſaid, that_ it was adjudged in Queen Mary's time, that where the Duke of Somerſet 
purchaſed lands to him and to the Dutcheſs his wife, and to the heirs males of their wo bodies, that 
although the ſame was not-any of the eſtates put for example in the ſaid Ad, yet it was adjudged that 
it was within the intent of the Ac, and that you may fee in the Lord Dier's Reports, 1 Ma. 26. Alf 
the Lord Dier faid that it was reſolved in the time of Queen Elizabeth, that where one Aſhton in perfor- 
mance of covenants of a marriage to be between his ſon and one A. made a feoffment to the uſe of 4. 
tor her life for her als as, and afterwards they entermarried, and the husband died,' it was a good 
Joynture within the intent of the At; and yet all the five examples are of eftates made to the 
husband and wife : But in the ſaid - Caſe of 4ſp10n, the eſtate was made 'before morriage, ſo as there 
was not any husband or wife at the time of the making of the eltate 3 alſo the eſtate was'only to the wo 
man, where all the examples are of a joynt cſtate, but all is of one - effet, which Cie you mey ſee M 
6 & 7 Eliz. Dier 228, fy | | 
Thirdly, it was reſolved, that although the eſtate limited to the wife were upon condition, and a 
though that Dower (in lieu of which the Joynture cometh_) at the Common Law was an abſolute cltate 
for lite 3 yet for as much as an eſtate for life upon condition is an eſtate for life, it was within the words 
and the intent of the Act, if the wite-after the death of her husband: accept thereof':* For it was 
agreed, that a Joynture is a competent livelihood of-'fxechold for the wite to take effe& preſently on | 
A c 
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the death of her husband, if (he be not the cauſe of the determination, or forfeiture thereof ; And there- 
fore if the husband maketh a feoffment in fee to the ule of his wife, for anothers life | for her Joynture, 
it isnot within the AR, for the eliate is not for the wives life, and by that ſhe (hall be deſtitute of liveli- 
hood: But if a man» maketh a feoffment in tee to the uſe of himlelf for life,and after tothe uſe of his wife 
durante viduitate ſua for her * pore re, the ſame 1s an eſtate to her fox life, and it cannot determine with- 


out her own a&, and therefore it 15 a Joynture within the ſaid Act. The ſame Law of an cſiatermade: 


to the wiſe for her life upon Condition, for if (he do not break the Condition, it is an eſtate 'to he for' 
her life, And in the Caſe at the Bar it the Condition bind her to any unreaſonable thing, ſhe might have 
waved it, but when ſhe after the,death of her husband entrcth and accepteth of the conditional cttace for 
her Joynture, the is barred of her Dower. | 7 
Fourthly, it was reſolved, that if a Joynture be made to a woman before marriage, that after the 
death of her husband ſhe cannot wave it, and take her Dower, as the may ofa. Joynture made to her 
during the marriage, and that by force of the {aid Proviſo, the cHfe&t of which is,.that if any woman 
any. mannors, lands, tenements, or hereditaments aſſured to her after marriage for thererm :of 
her life, or otherwiſe in Joynture, Kc, that ſhe after the death of her husband (ball have liberty to-xcfuſe 
it, By which they reſolved, that if the Joynture were made before marriage, that the intent of therna« 
kers of the A& was, that ſhe ſhould not refuſe, but ſhall take ſuch Joynture as was:made to her.; 'See 
Aſhton's Caſe betore to this purpoſe, And it was ſaid, that if lands be conveyed :to.a woman before: 
marriage for part of her Joynture, and after marriage more land is conveyed to her in'full of her- Joyns 


' cure, and in ſatisfaction of all her Dower, and afterwards the husband dieth, in 'this Caſe if- the: wife 


wave the land conveyed to her after her marriage, ſhe ſhall have the land conveyed to her before the 
marriage, and her Dower alſo in the relidue; for land conveyed to a woman in- part of her Joyncure, 
or in ſatisfaction of part of hex Dower is no bar (for the uncertainty) of any part-of her -Dower. As 
if the debtor give to the creditor a horſe or any other thing in ſatisfaction of part of his deht, it'fhall be 
2 bar for no part for the uncertainty. Alſo the words of the At are, For the Foynture of Women,/ and 
not for part of their Joyntures. 224 = tt eohor 

Fifthly, it was reſolved, that although in the Caſe at Bar the eſtate of the wife was upon expreſs Cons 


dition to perform his Will, which importeth conſideration of the making of the eſtate, yet it| may. be 


averred for the Joynture of the wie, for one conſideration ſtands with another, and. although it-bei not 
expreſſed in the deed yet it can be averred,as the Lord Dier (aid it was adjudged in the like Caſe between 
Villers and Beament in the time of Queen Mary, which you may ſee in his Reports 4.6 5.'Phil. &. Mar, 
146. And in the Caſeat Bar the Caſe is ſtronger, becauſe the faid averment is given by the faid'-Adt of 
27 H.8. by the words of the Ad, For the Foynture of the wife ,, and in this Caſe the Lord” Dijer{aid\thar 
the Caſe of 6 E. 6. Br, Dower 69. was miſreported, for true it is that it was reſolved, that an.cſtate in 
fee ſimple conveyed to the wife, was not any Joynture within this Statute, 'but that is to be:intended 
within the Statute of x1 H, 7. 20. which reſtraineth the alienations of women, :the- which Add neither 
in the letter nor in the meaning can be intended when a woman hath an eſtate in feeſimple; for tore» 
ſtrain ſuch eſtate that it ſhall not be aliened, is repugnant and againſt the rule of the Common Law,” and 
utterly out of the letter and intention-of the A : Buthe ſaid, that an eſtate in fee ſimple conveyed: to a 
woman for her Joynture, and in full ſatisfaction of her Dower, is a Joynture within the equity. 'of the 


ſaid Aﬀtof 27 H. 8. for that is a competent livelihood to the wife of an eſtate of freehold, to take effect 


preſently after the death of the husband, "for all the wives life and more.. And it was: ſo- reſolved in Sir 

Marrice Dennis Caſe, which Caſe is now reported 8 Eliz. Dier 248. And he ſaid that the reaſon repor- 

ted by Br. that a fee ſimple is no Joynture within the ſaid Statute of 27 H. 8. is becauſe that ſuch Joyn- 

ture 1s not ſpoken of in the Statute, but that is not any reaſon in Law for three cauſes: 

. I. Becauſe the principal Caſeat Bar, and divers other Caſes put before were out of the words of the 
&, and yet were within the equity and intent of the Act. | 

2, It ”m_ with the deſcription of a Joynture agreed and reſolved before. | 

3+ He ſaid, that this eſtate in fee ſimple was within the expreſs letter of the AR; - for the words of the 
Proviſo are, For term of life, or otherwiſe in Joynture ; which word (otherwiſe) extendeth:to all 
ether eſiates-conveyed to the wife not mentioned before in the At 3 for all other eſtates which are a9 
beneficial or more to the woman as the eſtates mentioned in the AR, are within this word ( otherwiſe.) 
And note this word (otherwiſe) is not indefinite, but otherwiſe in Joynture, that is,' for a ' Joynture, 
which is as much to ſay (otherwiſe) having all the effe& of the incidents to a Joynture implied in the 
ſaid fiveExamples, or more : And if an eſtate for life, in tail, or fee ſimple be conveyed to the wite tor 
her Joynture, and after the death of the husband'it be evicted, ſhe ſhall recover Dower to the value 
in the reſidue, and (hall have but an eſtate for life, of what eſtate ſoever the Joynture be, by an exprels 
Proviſo in the ſaid Ac of 27 H. 8. So that: upon the evidtion,no greater prejudice ſhall grow to the 
Terre-tenant,. if the Joynture be of any eſtate of inheritance, then if it were bur only for term of her 
life. And afterwards 4 rr in the principal Cafe was given againſt the Defendant. 

Note Reader, in the faid Caſe reportcd by the Lord Brook, it is further ſaid, That a demiſe of. land 
to the, wife by the husband by Will is no bar of Dower, for the ſame is a Benevolence and not a 
Joynture, per Juſticiarios, as itis there reported 3 and that is good Law, if it be well underſtood; And 
_ that ſome have faid, That no cftate deviſed by Will can be a Joynture within 27 H. 8. for two 


ns. 
I. By the ſaid Act of 27 H, 8. all the eſtate of the feoffees was transferred to Ceſtuy gute uſe, and by 
conſequence no land after the making of that A& was deviſable until the Statute of 32 H. 8. ard 


penny = : deviſe of land, which then by the Law could not be made, cannot be-within the faid Act 
of 27 H.8, 
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may accrue unto her in any of his lands, and after they do intermarry, it was not any bar of her dower 
at the Common Law for two cauſes 3 One, becauſe ſhe had not any title of Dower at'the time of theac- 
ceptance of the fatistaction, but it accrued after : Secondly, becaule that no collateral ſatis tion can bar 
any right or title of any inheritance or freehold, as hath been ſaid 3 And by that the doubt in 29 F.3, 
3. is well reſolved. So if the husband purchace, or cauſe an eftate to be miade to him and his wife for 
life, or in tail in full ſatisfaction of her Dower and dicth, it was not any bar of her Lower at the Com- 
mon Law, cauſa quis ſifira. , SO alter the death" of Wye husbagd ti heir maketh-an cliate te the Wife 
for life-.of any land whereof ſhe is notYowable) in fullfatisfa@ionisf her Dower, it is not any bay of 
hegDvwer : See thECaſe now in the Reports 6f. the Low Dier, I Mey. $1. acc. and ride 31 E93, Sire 
facits 99. Before tht. making of the Statute of 27 H. 8. cap 10. The greateſt. part of the land in-Eng- 
land was conveyed to ſundry perſons to ulcs, and for as much as a wife was not dowable of an uſe, her 
father or friends upon marriage did procure the husband to take cfiate trem his feoftces, or others {ciſcd 
to his uſe, to him and to his wife before or after imarrpge for their lives, or in tail for a competcnt pro- 
viſion for the wite after the death of the husband : Then came the Statute of 27 H, 8, which transferreth 
the poſſeſſion and eſtate of the lands to the uſe, by which the husbands. were {ciſed accordingly, and by 
conſequence if further proviſion had not bean made;+,the = ſhould haye as” yell their Dopwers as their 
Joyntures for thereffons atbrefaid. And-tor,this cauſe the branches concexnin 5Joynul were added to 
the aid Statute of 27 H. 8. .-"And therefore it was reſolved, that if thistRate-in the CAſt-at Bar limited 
to the wife was not-within the ſaid A of 27 H.8. that by the Common Law it was not any bar of the 
demandants Dower, but that ſhe ſhould have both. "Hg 
Secondly, it was reſolved, That if a man make a feoffment to the uſe of himſclf for life, and after- 
wards. to the uſe of his wife for her life, for the Joynture of his wite,-that-lueh- cftate in” remainder is 
within the intent of the ſaid Act of-27 H. 8. For although the Statute expreſleth particularly theſe tive 
forms, that is to ſay, 1, To husband and wife, and the heirs of the hushand 3 2. To the husband and 
wife, and the heirs of their two bodics 3 3. To the husband and wite, and the heirs of the body of 
one of them 3 4. To the husband and his wife for their lives; 5. To the husband and wife for the lite of 
the wife 3 yet many eſtates not there expreſſed are within this A, for the ſaid particular torms are ſet 
but for examples, and not to exclude any other eſtate, which is to ſuch effe&t, and agreeth with the in- 
tent ofthe makers of the A&; And although it was objected, that all the examples expreſſed in the 
Ad are of a joynt eſtate made to the husband and wife, and none of them to the wife only, or by way 
of remainder 3 and although by a Proviſo in the ſame ACt it is provided; that if any wife ſhall have any 
Mannors, Lands, &c. unto her affured after marriage for. term of her life,” or otherwiſe in Joynture, 
&c. (o as the letter of the A doth import a joynt eſtate, and that this word ( Faunfnra _) implicth a 
joynt eſtate 3 and that the Dowers of women are much favoured in Law ; yet it was reſolved that all is 
to one effect as to the wife, to limit an eſtate to the husband and his wife for their livgs, and to the huſ- 
band for life the remainder to the wife fowher life ; for the one eſtate is as beneticial to the. wife as the 
ether, See after the Caſe of 4ſhton as to this Point, But it was reſolved, that the eſtate which by force 
of this A& ſhall be in licu and bar of her Dower ought by the limitation thereof to take effet immedi 
atclyFafter the death of the husband;for that appeareth by all the examples expreſſed by the AQ, ſcil. thac 
the eftates of the wives ſhould take effe&t immediately after the death of their husbands'?. And there- 
fore no. other cſtate.not exprefſed-in the Ad, ſhall be taken by the equity of the AR; If ityhath not the 
ame beginning for the benefit of the wives as the examples purport':: and therefore if the Husband make 
eth a feoffment in fee to the uſe of himſelf for life, and afterwards to the uſe of B. for life,- and afters 
wards to the uſe of his wife for life for her Joynture, it is not within the At, although B.' dieth living 
the husband. . So. if the husband make a feoffment in fee to the uſe of A. for life, and afterwards to' 
the uſe of his wife for life for her- Joynture, it is not within the A& although 4. dicth"living the huſ- 
band. For in theſe and other like Caſes, for as much as at the time of the limitation of the eſtates they 
were out of the Ad, becauſe it was not certain that the eſtate of the wife ſhall take effe&t preſently by 
the death of the husband, as it ought by the Ac, no ſubſequent event can make them within the Ad, 
For quod ab initio non valet, in train temporis non convaleſcet, & que malo ſunt inchoata principio, vix eſt ut 
bono peragantur exitu : And therefore in all the ſaid like Caſes, although the wife attain to them, and 
entreth, and taketh the profits, yet ſhe ſhall have Dower of the reſidue, For if the {aid Act doth not 
bar her, the Common Law; as hath been faid before ſhall not conclude her in ſuch Caſe of her Dower; 
And the Lord Dier faid, that. it was adjudged in Queen Mary's time, that where the Duke of Somerſit 
purchaſed lands to him and to the Dutcheſs his wife, and to the heirs males of their «vo bodies, that 
although the ſame was not-any of the eſtates put for example in the faid AR, yet it was adjudged that 
It was within the intent of the Ac, and that you may {ee in the Lord Dier's Reports, 1x Ma. 26. Alſo | 
the Lord Der ſaid that it was reſolved in the time of Queen Elizabeth, that where one 4/hton in perfor- 
mance of covenants of a marriage to be between his ſon and one A. made a feoffment to the uſe of &. 
for her life for her Joynture, and afterwards they entermarried, and the husband died, it was a good 
Joynture within the intent of the A and yet all the five examples are of eftates made to the 
husband and wife : But in the ſaid + Caſe of 4ſton, the eſtate was made thefore morriage, ſo as. there 
was not any husband or wife at the time of the making of the eſtate 3 alſo the eſtate was'only to the wo- 
man, where all the examples are of a joynt eſtate, but all is of one- effect, which Cafe you mey fee M. 
6 & 7 Eliz. Dier 228. | Ye an Os £1 
Thirdly, it was reſolved, that although the eſtate limited to the wife were upon condition, and at 
though that Dower (in lieu of which the Joynture cometh_) at the Common Law was an abſolute eſtate 
for lite 3 yet for as much as an efiate for life upon condition is an eſtate for life, it was within the words 
and the intent of the A; if the wife-after the death of her husband accept thereof :* For it was 
agreed, that a Joynture is a competent livelihood of- txechold for the wite to take effe& preſently _ 
Hey e 
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| the death of her husband, if (he be not the cauſe of the determination, or forfeiture-thereof 3 And there- 
fore if the husband maketh a feoffment in fee to the ule of his wife, for anothers life | for her Joynture, [3] 
it isnot within the A; for the eſtate is not tor the wives lite, and by that ſhe (hall be deſtitute of liveli- 
hood: But if a man» maketh a feoffment in tee to the uſe of himſelf for life,and after tothe uſe of his wife 
durante viduitate ſua for her Jy re, the ſame i5 an eltate to her for life, and it cannot determine with« 
out her own a, and therefore it is a Joynture within the ſaid Act. _ The ſame Law of an eſtatermade' 
to the wiſe for her life upon Condition, for if the do not break the Condition, it is an eſtate to hes for' 
her life. . And in the Caſe at the Bar it the Condition bind her to any unreaſonable thing, the might have 
waved it, but when ſhe after the death of her husband entrcth and accepteth of the conditional cttace for 
her Joynture, ſhe is barred of her Dower. rity in y m_ 
Fourthly, it was reſolved, that if a Joynture be made to a woman before marriage, that after the 
death of her husband ſhe cannot wave it, and take her Dower, as the may of a Joynture made to her 
during the marriage, and that by force of the {aid Proviſo, the cfe&t of which:is,- that if any woman 
hath any mannors, lands, tenements, or hereditaments aſſured to her after marriage for the-rerm- of. 
her life, or otherwiſe in Joynture, &c. that ſhe after the death of her husband ſhall have liberty to-wcfuſe 
© it. By which they reſolved, that it the Joynture were made before marriage, that the intent of therna« 
E kers of the A& was, that ſhe ſhould not refuſe, but ſhall take ſuch Joynture as was:made to her. 'See 
Aſhton's Caſe before to this purpoſe, And it was faid, that if lands be conveyed to.a woman before 
marriage for part of her Joynture, and after marriage more land is conveyed to her infull of her: Joyn= 
' cure, and in fatisfaction of all her Dower, and afterwards the husband dieth, in this Caſe if- the: wife 
wave the land conveyed to her after her marriage, ſhe ſhall have the land conveyed to her before the 
marriage, and her Dower alſo in the relidue; for land conveyed to a woman in- part of her Joyatixe, 
or in ſatisfaction of part of hex Dower is no bar (for the uncertainty) of any part-of her -Dower. -; As 
if the debtor give to the creditor a horſe or any other thing in ſatisfaction of part of his debt, it'{hall be 
2 bar for no part for the uncertainty. Alſo the words of the At are, For the Faynture of Women, and 
not for part of their Joyntures. "2.24 v5 mr eoblod 
Fifthly, it was reſolved, that although in the Caſe at Bar the eſtate of the wite was upon expreſs Cons 
dition to perform his Will, which importeth conſideration of the making of the eſtate, yet it- may. be 
ayerred for the Joynture of the wife, for one conſideration ſtands with another, and: although-itbei nor 
expreſſed in the deed yet it can be averred,as the Lord Dier ſaid it-was adjudged in the like Caſe btween 
Villers and Beament in the time of Queen Mary, which you may ſee in his Reports 4.8 5.'Phil. &.Mar. (b] 
146. And in the Caſeat Bar the Caſe is ſtronger, becauſe the faid averment is given by the ſaid -Adt of 
27 H.8. by the words of the Act, For the Joynture of the wife 3 and in this Caſe the Lord” Dier {aid that 
| the Caſe of 6 E.6. Br, Dower 69. was miſreported, for true it is that it was reſolved, that aivcltate in 
MH fee ſimple conveyed to the wife, was not any Joynture within this Statute, but that is to be:intended 
| within the Statute of 11 H,7. 20. which reſtraineth-the alienations of women, :the- which Ad neither 
in the letter nor in the meaning can be intended when a woman hath an eſtate in fee ſimple; for tore» 
ſtrain ſuch eſtate that it ſhall not be aliened, is repugnant and againſt the rule of the Common Law;”and 
utterly out of the letter and intention-of the A : Buthe ſaid, that an eſtate in fee ſimple conveyed: to a 
woman for her Joynture, and in full fatisfaRtion of her Dower, is a Joynture within the equity. :of the | | 
ſaid Aﬀtof 27 H. 8. for that is a competent livelihood to the wie of an eſtate of freehold, to take effe 7 
preſently after the death of the husband, Yor all the wives life and more. And it was. ſo- reſolved in Sir | 
Marrice Dennis Caſe, which Caſe is now reported 8 Eliz. Dier 248. And he ſaid that the reaſonrepor- 
ted by Br. that a fee ſimple is no Joynture within the ſaid Statute of 27 H, 8. is becauſe that ſuch Joyn- 
ture is not ſpoken of in the Statute, but that is not any reaſon in Law for three cauſes: | | 
. I- Becauſe the principal Caſeat Bar, and divers other Caſes put before were out of the words of the 
Ac, and yet were within the equity and intent of the Act. 
2, It agreeth with the deſcription of a Joynture agreed and reſolved before. 
3+ He ſaid, that this eſtate in fee ſimple was within the expreſs letter of the A, for the words of the 
Proviſo are, For term of life, or otherwiſe in Joynture 3 which word (otherwiſe) cxtendeth-to all 
ether eltates-conveyed to the wife not mentioned before in the A 3 for all other eſtates which are-. as 
beneficial or more to the woman as the eſtates mentioned in the A, are within this word (otherwile.) 
And note this word (otherwiſe) is not indefinite, but otherwiſe in Joynture, that is," for a Joynture, 
which is as much to ſay (otherwiſe) having all the effed& of the incidents to a Joynture implied in the 
laid five Examples, or more : And if an eſtate for life, in tail, or fee ſimple be conveyed to the wife tor 
her Joynture, and-after the death of the husband'it be evicted, ſhe ſhall recover Dower to the value 
In the reſidue, and (hall have but an eſtate for life, of what eliate ſoever the Joynture be, by an expreſs 
Proviſo in the ſaid Ac of 27 H. 8. So that: upon the evidtion,no greater prejudice ſhall grow.to the - 
Terre-tenant,. if the Joynture be of any eſtate of inheritance, then if it were but only for term of her [4] 
life. And afterwards 47 por in the principal Caſe was given againſt the Defendant. 
Note Reader, in the faid Caſe reportcd by the Lord Brook, it is further ſaid, That a demiſe of land 
to the wife by the husband by Will is no bar of Dower, for the ſame is a Benevolence and not a 
Joynture, per Fuſticiarios, 2s itis there reported 3 and that is good Law, if it be well undexſtood. And 
8s to that ſome have ſaid, That no eſtate deviſed by Will can be a Joynture within 27 H. 8. for two 
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| | : 
=. . T. By the ſaid Act of 27 H.8, all thecſiate of the feoffees was transferred to Ceſtuy que uſe, and by 
& | C<v{cquence no land after the making of that A& was deviſable until the Statute of 32 H. 8. ard 
yas therefore a deviſe of land, which then by the Law could not be made, cannot be:within the faid Act 
% of 27 H. 8. | 
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The other reaſon was, becauſe that every Joynture intended within the A& of 27 H. 8. is made 
and*affared- either before, . or during the coverture, as appeareth by the (aid Act; but a deviſe 
takes its cffc& after the husbands death : But that none of theſe is any rcaſon in Law appeareth by 
the Reſolution following, Mich...38:#*'39 Eliz. between Leak, and Randal in the Court of Wards, it 
was. reſolved by the two chief Juſtices, :and the whole Court,: That if a man deviſcth land to his wife 
for term of lite generally; :it\cannot be-averred to be for the Joynture"'of the wite, and i (atisfaCtion of 
her Dower for twor cauſes. nn Von 2 CTY T93tD 

1; Becauſe a deviſe itmplicth a conſideration in it ſelf, and therefore as a deviſe cannot be averrcd to 
be to the uſe:of another, then to the deviſe, if it be not expreſſed in the Will, no more can a deviſe be 
averred to be for a Joynture if it be not exprefſed in the Will. But as'it 1s ſaid in the ſaid Caſe of 6 E, 
6. it ſha} be taken for a Benevolence, and-ſ{o is the faid Caſe of 6:E. 6. to be intended, 

--2, The whole Will concerning lands by the Statutes of 32 & 34 H.'8. ought to be m writing and no 
averment ought to'be taken out ofthe Will, which cannot be collected by the words in the Will, But if 
x man; -deviſeth lands:*to a woman for. term of her life, or in tail; '&c.-for her Joynturc, and in ſa- 
tisfaction of her. Doweriz.it' was reſolved that the ſame is a good Joynture' within the {aid A of 25 H, 
$. for as an eftatefor{lifs made to'a woman before marriage, when: ſhe is not his wife, is within{the ez 
quity ofthe ſaid Att-3;$0 ancſtate deviſed to a woman tor her lite, which takerh effect preſently after his 
deathdwhen:the marriage is diſſolved, is alſo within the equity of the faid Act; for fuch- eſtate well a- 
reeth with the inteat-of the' makers of the ſaid Act of 27:H. 8. and with the faid deſcription of a Joyn- 
tire: madeby the Juttices in Vernon's. Caſe, And although that the Jand-was not deviſable till 32 F4. 8, 
yet it:is-frequent in7our Books, that an ACt made of late times (hall-be'taken within the equity of an 
At&made long'time;betore. . As the Statute of Marlebridge which was made 52 H.'3. gave the-Ward- 
ſkip ofthe hicir of the tenant who held by Knights ſervice, notwithſtanding feotfment- made by colluſion, 
at whichitime and-by 200 years and more, that is to ſay, till the Statute of 4 H. 7.” c. 17. which gave 
the; Wardſhip of the heir of Ceſtey que xſe, the heir of Ceſtuy que fe was not in Ward 3 And yet it is 
holden in 27 H. 8. 9. that if Ceſtwy que wſe after the Statute of 4 H. 7. make a feoffment in fee by collufi- 
an, todefrand:the:bord:of his Ward, it is taken within the equity of the Statute of Marlebridge. 
-4 Alſo the Statute:of Donjs Conditionalibus made 13 E. 1. -as to the warranty of tenant in tail with Aﬀecs 
is takeir within'the equity of the Statute of Gloxceſter cap. Z. made anno'6 FE. 1. as it is holden in 11 E:2, 
garre-$tath. 8:38 E.3. 23+ For Formedon in Deſcender was given in/place of Mortdanceſter. So the Sta- 
tutof JYeft.2.5 capþ.25;imade 13 E.1.! gave a Certificate, but gave no'Adjornment, but Adjornment is 
takthyiequity of the. Statute of Magna Charta cap. 13.” made 9. H.'3. as it is holden 12 E. 4.9. So 
theStatiite of 7 R.12:/igave Aſliſe in confinio Comitatus, and Rediſſeiſin taken by _— the Statute of 
Mernar caps 3- made 20:H. 3. Vide 1 E. 3.25. &'12 Eliz. Dier 289. The Bithop of London being” one 
of the high Commiſſioners by force of the Act of 1 Eliz. was tranſlated to the Biſhoprick of Tork., yet 
bis nuthixity:did remain by force of the At made 1 E. 6. cap. 7. And with this reſolution in Leak*s Caſe 
aforcfaid} agreeth'thei Caſe Reported by the Lord Dier, '5 Eliz. 20, Aman {eiſed of certain land in fee 
hoklenmSocage; and-of other lands in tail holden in Capite deviſed by his Will in writing the third part 
of all/his-ands to his wife in recompenceof her Dower arid died;the wife entred the third part of the land 
in fee>{imple 3 And it was reſolved; that it ſhould be a good Bar of her Dower by the'{aid Act of 27 H 
8..5in the Court of Wards : Note Reader, a good difference 3 and-all the opinions which ſeem to difa- 
gree;i well accorded and reconciled... -- . | | | ihe rr 
- ;-Knaw! Reader, that by (ubtil and finifter counſel an eyafion' out of the faid Ah of 27 H. 8. (as was 
- intended). was deviſed; -How women: might have Joyntures and Dowers alſo notwithſtanding the (aid 
Ac, and the meaning thereof. And the invention was ſuch 3 One Chriſtian who was the wite of one 
Rithard Melts. of Suffatk,, had a | Joynture made of a houſe and certain -lands in Stoke NaYlond-in the 
County of Swffo/k,, to her husband and her, ard the theirs of the body of the husband by one Fohn 
Melles unckle of the ſaid Richard 3” which Richard was ſciſed in fee of other lands in the fame Town, 
and afterwards Richard died 3 the wite'with certain of her friends in confederacy in fecret manner en- 
tred-intb the-faid teriements conveyed to her and claimed them for'her-Joynture,” and yet waved the pol- 
ſciſion; and. brought a Writ of Dower to be endowed of the whole, as well of that which was afligned 
co: her: for her Joynture,;.as of the refidue of her husbands lands and tenements, and had a full third 
part of all (accounting the land convyed to her for her Joynture to'bei'parcel )aſſigned to her by the She- 
riff for her Dower (he.not nab practice)only out of the reſidue: And when ſhe had her Dower, 
thenihe openly entred into' the houſe: and: land conveyed to her for her Joynture, who was holden out 
by' Thomas Purſlowe! the Terre-tenant 3 and afterwards ſhe married with-one John Sharp, who brought 
an:Acion of Treſpaſs:againft the faid Thomas Purſlowe, /for a Treſpaſs done 10 Funii, 18 Eliz. in the 
houftand land conveyed in Joynture. And Purſlowe' by the advice of 'one of the-Inner Temple plead 
cdithe feoftment;of the faid Richard to him and juſtified, &c. To which the Plaintiffs replied, thatbe 
fore Kichard had any thing, that the ſaid Fohn was ſeiſed, and gave''to her husband and her »t ſupre- 
To which the Defendant rejoyned,- that the eſtate made to Richard and- Chriſtian was- for the Joynture 
of Chriſtian,” and that after the death :of her husband, and before 'the Treſpaſs, ſhe brought a Writof 
Dower againſt-the Defendant then Tenant-of the land whereof her husband was ſeiſed, and demanded 
the third part of all recovered, and -had execution- out of the refidue, : and averred that the faid houſe 
and land was parcel of the land conveyed to her for her Joynture, and no part of the land aſſigned 
her for her Dower. To. which-the Plaintiffs did ſurrejoyn, that the«daid- Chriſtian after the death of 
her hasband, and before the Writ of Dower brought, did enter into the ſaid houſe claiming the ſam? 
for. her Joynture. To which the Defendants by way of. Rebutrter ſaid;”-That to ſayithat the ſaid Chr 
{tian after the death of her husband, and before the Writ brought, hath entred, ſhall not be admitted # 


gainlt the ſaid Record of Recovery in the Writ of Dower : Upon which the Plaintiffs did demurr in _ | 


Part. I V. : Bevil's Cafe. 
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And it was argued by the Plaintiffs Council, that firſt, this bringing of the Writ of Dower caunot be 


any waver of the eſtate of the wife, becauſe that by the entry of therwite the hath agrecd to the faid cltate, 
and was actually ſeiſed 3 and therefore ſhe cannot afterwards wave and develt the ſame out of her by 
the bringing of the faid Writ of Dower. To which it was anſwered by the Detendants Council, That. 
poſito that the wife cannot wave, yct. (hc may well bar and conclude her {elf to claim the faid eſtate; and 
in this Caſe ſhe hath cttopped her {clt to claim any eltate in the houſe and land in which, &c. for when 
ſhe bringeth her Writ of Dower.and hath judgiaent to have the third part of the whole, by that ſhe affirm- 
cth, that ſhe had not title to Dower, and by conſequence no eftate, Ergo {he is cltopped to claim in any 
part thereof, whereof {hc doth demand by her Writ to be endowed. 

As. if the husband doth diſcontinue the wives land and dicth, and the wife bringeth a Writ of 
Dower againlt the diſcontinuce, and recovercth the third part, ſhe 1s thereby eſtopped to bring a Cr in 
vita, for by the Writ of Dower ſhe claimeth title of Dower only, and therefore the ſhall be cttopped to 
claim any other cttate or right by her Cuz in vita * Vide 10 E. 3, Double plea Ss. 20 E. 3. Scire fac? 
13. F. N.B. 194. 17 Aff. 3- Acceptance of Dower by Deed indented, concluded the wite of her right, 
vide 11 H. 7. 20. So if ſhe had brought a Writ of Dower to be endowed of the relidue only, and had 
recovered her Dower thereof, ſhe ſhall be cltopped to claim any eſtate in the faid houſe and land con- 
veyed unto her, although ſhe hath entred betore. For by the bringing of .her Writ of Dower to be 
endowed of the reſidue, the hath zacite affirmed, that ſhe hath not agreed to any Joynture made to her 3 
for then ſhe cannot bring any Writ of Dower by the ſaid Act of 27 H.8. And if the Law ſhall be 
otherwiſe, great inconvenience will follow,which by no induſtry or policy can be prevented, as appeareth 
before. | 

And for theſe cauſes it was concluded, That the Plaintiffs were in any Caſe concluded to claim the ſaid 
houſe and land in which the Treſpaſs was ſuppoſed, &c. @mod fuit conceſſum per Sir Chriſtopher Wray 
Chief Juſtice, Sir Thomas Gawdy, and the whole Court. Nota, Reader, Simplicitas eſt legibus amica, &: 


nimia ſubtilitas in jure reprobatur | 


In a Replevin in the (ommon Pleas, Mich. 17 & 18 Eliz. 
1 Rot. 1739. 


BeviF's Caſe. | _ 


| 3 re Walter Parker Plaintiff, and Nicholas Frauncis Defendant, for taking of his Cattel in Teller 
in the County of Cornwal, in a place called Newton 3 The Defendant made Conuſans as Baily to 
Fohn Bevil Eſquire, by reaſon that the place where, 6c. did contain 20 acres, whereof one Robert Smith 
was ſeiſed in fee, and held them of the ſaid Fobn Bevil, as of his Mannor of Kalligath in the ſaid 
County by Knights-ſervice, viz. By Homage, Fealty, and Eſcuage, ſcil, when Eſcuage runs to 40 s. 
40 s. and when more, more, and when leſs, leſs, and by ſuit of Court twice in the yeat, of which 
ſervices he was ſtiſed by the hands of the ſaid Robert Smith, as by the hands of his very Tenant, and 
made Conuſans for Homage : And iſſue was taken that the faid Fohn Bevil, nunquam fuit ſeiſitus de 
pred. ſervitiis, prout the ſaid Nicholas had alledged. And the Jury gave a ſpecial verdict that the faid 
Fohn Bevil was (ciſcd of the fealty only, &c. And if the ſeifin of fealty were a ſufficient feiſin of the Ser- 
vices was the doubt, which the Jurors referred to the contideration of the Court, | 

And this Point was one of the principal Points in the Serjeants Caſc,and was argued by Popham,Rhodes, 
Fenner, Shute, and Gawdy Serjcants, and Windham and Anderſon the Queens Serjeants, Paſc. 21 Eliz. the 
Record and Plcading of which Serjeants Caſe is entred, Hil. 20 El, Rot. 1745. And this Caſe at Bar was 
many times argued in the time of Sir Fames Dier, and after his death, after many arguments at the Bar 
and Bench, was adjudged by Anderſon Chicf Juſtice, Meade,Windbam, and Periam.,That the ſcifin of fealty 
was ſcifin of all the ſaid Services 3 and therewith agreeth 44 E. 3. 11. 8 H. 6. 16. and the reaſon was, 
That when: the' tenant doth fealty, he taketh a corporal Oath that he ſhall be faithful and loyal to the 
Lord, andibear faith to him for the Tenements which he claimeth to hold of him : and that he hall law- 
fully do the Cuſtoms and Services which he ought to do, ſo that the doing of this Service (by which he 


[8] 


{wearcth to:do all Services) is ſafficient ſeifin of all. And true it is that Liztleton ſaith, That Homage is _ 


the moſt hanourable ſervice, and the moſt humble ſervice of reverence that a Frecholder can do to his 
Lord : -But alſo it is true, that Fealty is a more ſacred ſervice then Homage 3 for that is made upon Oath, 
and the other not : And it is to be obſerved, that theſe words, ſcil. ( To him will be faithfid and loyal, and 
bear him faith for the Tenements which he claimeth to hold of him ) axe alſo parcel of the words in doing 
of the ſervice of Homage, and ſeiſin of any part of any ſervice is ſeifin of the whole, as after appeareth. 
And that is the reaſon that the Law maketh ſo great account of the ſeifin of theſe ſervices of Homage and 
Fealty ; for the ſeifin of them (becauſe it is: the ſcifin of all other ſervices) is ſo incttimable in Law, that 
no diſtreſs for them of any goods or chattels (of what value focver) is excclive in Judgment of Law ; 
and although: that the Lord oftcn diſtrein for them, ſo that the tenant caunot till his land, yet the tenant 
ſhall not have Alfiſe of Sovent diſtreſs, as he ſhall have for rent or other profits. Vide 28 Aſſ:50. 11 H. 
4+ 2. 42 E, 3. 26. Br, Diſtreſs 80. And in this Caſe theſe Points were allo reſolved, " 

j L T, That 


»._ 2: 
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1. That ſciſm of ſuperior ſervices, is a ſeif of all inferior ſervices which arc incident to it 3 as ſcitin 
of Eſcuage is ſciſin of Homage and Fealty, and ſeiſm of Homage is ſeitm of Fealty, and ſeifm of Rent 
is (ciſin of Fealty where the Seigniory is by fealty and rent, wide 3 E. 2. Avowry 188, 5 E. 2. Avorry 
209. 9 F. 2. Monſtrans de faits 41. 19 E. 2. Avowry 224. 7 E. 4+ 28. © 29. 13 FE. 3, Avowry 103, 
21 E. 3. Avowry 115. 27 H.S. 21. Paſch. 1 & 2 Phil. & Mar. in the Common Pleas it was adjudged, 
That where the Seigniory is by fealty and rent, that the ſeifm of the rent is a ſeifm of the fealty, and {6 
is the Book adjudged in 29 E. 3. 21. 9. and with that agreeth' 3 E. 2. Avowry 188. 

2. It was reſolved, That the doing of Homage is ſcifin for all ſervices as well inferior as ſuperior, be- 
cauſe in doing of Homage he taketh upon him to do all (crvices, and therefore this {ſervice is ſufficient 
ſcifin of all the ſervices. And therewith agrecth 13 E. 4.5, Scilm of Homage is ſeifin of Eſcuage which 
is ſuperior, and of Relict which is infcrior, 22 4.66, Payment of 1 4. in name of attornment of the 
whole, may be ſufficicnt ſeiſin of the whole Rent. 

3. That fcilin of rent, or ſuit, or of other ſervice which is annual, is ſufficicnt ſcifin of Eſcuage, Ho- 
mage, Fealty, Guard, Relief, Heriot-ſervice, ſervice to cover the Hall of the chict Houſe or Mannor, or 
for impailing the Lords Park, or ſuch like caſual ſervices which peradventure fall not in 40, 60, or 70 
years: And therefore there is great reaſon that ſeiftin of annual ſervices (hall be ſeiſin of all ſuch caſual 
ſervicesz and therewith agrecth 20 E. 3. Avowry 131. that ſeifm of rent, and other annual ſervices, is 
ſciſin of releaſe and other ſervices caſual and accident. And 7 Ee 6. Br. Gard 69. & Avowry 69, that 
it was agreed by the Juſtices of both Benches, that where the Scigniory is by Knights-ſervice and rent, 
that (cifin of the rent which is annual and inferior to all the other, 1s a good ſeifin to have the Ward- 
ſhip of the heir of the tcnant 3 and therefore the opinion of Brook, there, that it ſhall not bc a ſciſin to 
wake an Avowry is not Law : And the Caſe of the Ward is a more ſtrong Caſe. But it was ſaid, That 
ſejfin of one annual ſervice is not ſcifin of another annual ſervice 3 As if the Lord and tenant by fealty 
and 10 y. rent, and three day works by the year, ſeilin of the-rent is not ſcifin of the day works 3 nor 
ſeiſin of rent is not ſcilin of ſuit of Court which is annua], vide 16 Eliz. Dyer 330. and the reaſon is, 
becauſe it ſhall be accounted the folly of the Lord;,that he doth not get ſeifm of that which is due yearly, 
and it ſhall be miſchicvous to the tenant, for peradventure the day works were diſcharged. in ancient 
times, which cannot now be ſhewed, upon which would follow ſuits and troubles, 

But note Reader. that all this which hath been ſaid, is to be intended of ſeifin in Law, and not of 
aQtual ſciſin. For ſciſin of fealty in the Caſe at Bar isno actual ſeiſn of Homage, nor of ſuit of Court, 
nor ſcifin of fealty is no aQtual ſeilin of rent. Vide 8 H.7. 17. 20 E. 3. Aſiſe 433.40 E.3.22. 29 Aſſ.6. 
44 E. 3. 11. Br, Seifin 40. But ſcifin of any part of any ſervice, is an actual ſeifin of the whole to have 
an Aſſiſe. Vide 5 E. 4. 2. b. 12 E.4.7. 8 E. 3.13. a« 8 Aſſ. 4. 44 E. 3.32.3 E. 3. Aſiſe 175. And 
as to avow, ſcifin in Law is ſufficient, but as to have aſſiſe, aCtual ſeitin is requiſite 3 ſo the ſeiſin which is 
requilite in a Writ of Right of land, ought to be actual and not a ſeifin in Law, as appeareth 35 E. 3. 
Droit 30. Litt. lib. 3. cap. Releaſes 112. agreeth thereto, It a man make a leaſe for lite, or a gift in 
tail, yielding the firlt year a Quartcr of wheat, and afterwards the yearly rent of 5 1. ſcitin of the com 
15 ſcitin of the rent as to have an Aftiſe, for all is but one reſervation. Vide 5 E.4.2. 44 E. 3. 11. 15 E.3. 
Exec. 63. it is ſaid, that in the fame Caſe all is one Freehold, and ſcifin of the one is the ſeifin of the 
other to have Afſiſe, which was athrmed to be good Law. | 

It was alſo ſaid, That if a meſnalty become Rent-ſeck by ſurpluſage, the ancient ſeifin is ſufficient, 
For the meſnalty is extinct by the act of the Lord and the tenant paravail, and the nature of the rent 
of the Meſne is not altered by his own a&, but by the a& of others. And therefore although the rent 
be become ſeck, yet he ſhall diftrein for it, as is faid in 2 E.2, Extinguiſhment 6. vide 31 Aſſ.23. 26 H.6, 
Extinguiſhment 7. 7 Aſſ. 2. 2K. 3.42. 20 E. 3. Avowry 126. vide E. 3. 26, a Preſentation to a Pre- 
bend which is after changed into a Treaſury, ſhall ſerve to maintain a are impedit upon difturbance to 
the Treafury. But if there be Lord and- tenant by fealty and rent, and the Lord granteth over the fealty 


ſaving the rent ; Or if a man make a gift in tail, or a leaſe for life, rendring rent, and granteth ' 


over the reverſion, cxcepting the rent, in theſe Caſes the nature of the rent is altered by his own a& 3 and 
therefore the old ſeifin when it was a rent-ſervice will-not ſerve, when by his own act the nature of the 
Tent is altered 3 and afliſe of any rent-ſeck he cannot have, for he was never ſciſed of any ſuch rent ; ye 
{uch rent-ſeck which was once a rent-ſervice ſeemeth to be apportionable by the Book in 32 4.10. 2 H 
# 23. for otherwiſe the tenant may defeat the Lord of his Seigniory, and the Lord ſhall never attain th, 
EXVICCS, | -6 
So in avowry for ſuit, if the Lord recovereth damages for the ſuit, it is a ſufficient ſeifin, cauſa qu 
ſupra. It the Lord grant his Seigniory upon Condition, and the tenant pay the rent tothe Grantee, at 
terwards the Condition is broken, and the Lord diſtraineth for the ſervices, upon Reſcous made he (hull 
have an athife, for the ſciſin before is ſufficient. Otherwiſe it is if a man giveth land upon Condition, 
and the Condition is broken, the ancient ſeifin is not ſufficient, but he ought toenter and: get a new 
{cilin: But note in the Caſe of rent, the diſtreſs is in lieu of an entry. Vide 15 E.3. Aﬀiſe 95. & 15 Aſs 
12. quod vide Brook, Seifin 38. It the Diſſciſce releaſcth to the Diſſeiſor upon Condition,” and afterwards 
the Condition is broken, the Diſſciſce ſhall have an afſiſe for the firſt diſſeiſin,as appeareth by 17 4:2, 
17 E. 3.2. wherein an ailiſe the tenant pleaded the releaſe of the Plaintiff, the Plaintiff pleaded a de- 
tealance of the relcaſe upon Condition, and ſo maintained the ailiſe, which proveth that by the perfor- 
mance of the Condition, and the bringing of the affiſe, the right which was releaſed upon the Condi- 
tion was revelied in the Plaintiff, for without a right he cannot have an affiſe, and ſo the ancient ſeilin 


- 1s ſufficient. 


It a man granteth over divers ſeveral rents, and the tenant attorneth, and giveth 14. in the name of 
ſcitin of all the rents, it is a good ſcifin to have an alliſe of all, and yet no rent was due or payable at 
this time ; and therewith agrecth 22 Af, 66, And yet if there be Lord and tcnant by fealty, and. 20 4 

| rent, 
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ent, and | | 
of his rent, yet at the rent due the Lord {hall have his whole rent of 20 4. for that the 2 4. cannot be {aid 


cel of the rent, for no rent is due or payable till the day, and yet it ſhall cnure to this purpoſe, ſcil. to 
give ſciſin of the rent. Vide 34 HH. 6. 42. 4. 37 H. 6.38. Þr. Seiſm 15. 5 F. 4. 2. 25F. 3. 44. by Hill 
29 E. 3.31. 22 Aſſ. 65. Littlcton Chap. Attornment 127. a. b. Thon It was movcd, it {cit of tealty in the 
Caſe at Bar, be ſcilin of all the other {ervices within the Statute of 32 Fl. 8.cap. 2, by which Statute it 
js provided, That nonc ſhall have a Writ of right of the {etlin of his anceſtor or predeceſſor, it- the ſeilin 
were not within 6o years before the teſte 3 Nor any Writ of Mortdancclier, Aicl, Colinage, or Writ of En- 
try ſur diſſcitin, if the {cilin were not within 50 years before the zeſte 3 nor any Action of his own ſeifin or 
poſſciſion, it not within 3o years 3 nor any Avowry, nor Conuſans for rent, ſuit, or ſervice, it ſcifin were 


' not within 50 years before the avowry had : In all which four branches this word ( Scitin ) is (poken in- 


definitely, and therefore if the ACt had not gone turther, this word (Scifm) thall be conſtrued according, 
to the ſubje& matter, ſometimes tor actual ſeitin, and ſometimes tor ſcilin in Law and therctore as to 
the Writ of Right, Writ of Mortdanceſier, Aicl, or Afile, &c. it thall be intended of an acual ſeifin, and 
not of ſeiſin in Law 3 fo that the three firſt branches are to be intended only of an actual ſeifin, and the 
fourth branch concerning Avowries extendeth to ſcitins in Law, as well as ſcitins in fait, or actual ſcifins: 
But the words of the A& (upon which the doubt doth ariſc) go farther, ſil. And be it farther enacted; 
Thatif any perſon or perſons ſuc any of the ſaid Actions, Writs, &c. or maketh any Avowry,Conuſans, 
Preſcription, or claim any rent, ſuit, ſervice, or other hereditament, and cannot prove that any of his an- 
ceſtors or predeceſſors were in actual poſſettion, or {cilin of or in the fame lands, tenements,rents, ſervices, 
&c. within the years limited by this Act in manner and form aforeſaid, it it be traverſed or denicd by the 
Plaintiff, Demandant, Avowant, or by the party tenant, or defendant, that after ſuch trial had, the party 
and his heirs ſhall be barred of all fuch Writs, Actions, Avowries, Conuſans, Preſcription, Title and claim 


for the ſame lands, tenements, and hereditaments, &c. 


And it was objected, that theſe words (actual poſſciſion or ſeifn) exclude ſeifin in Law, and therefore 
this Ac hath altered the Common Law : For although that at the Commun Law, ſeifin in Law was 
ſufficient to make avowry, yet this At doth allow only of actual poſſetion or (citin 3 and the reaſon of 
that as was ſaid, becauſe that actual ſeifin 1s the ſure cogniſance and entign of right : But if the ſeifin of 
fealty ſhall be the ſeiſin of all the other ſervices, then will riſe contention what were the other Services 


' (which peradventure were never done) and which cannot be known by any ſcilin had of them. And there- 


fore it was ſaid, that this A by expreſs words extendeth only to actual poſſciſion and ſeifin, and not to 
relieve thoſe who for ſo long time have neglected to have actual ſeifin of their ſervices, and eſpecially of 
ſuit; which ought to be twice done every year : And it was taid;that that was Craſſa & ſupina negligentia, 
which this Law did never intend to relieve : For as it is commonly faid, Dormientibus & non vigilantibus 
jura ſubveniunt. et -2 
To which it was anſwered and reſolved by the whole Court, That ſeifin in Law was ſufficient ſeifin to 
make Avowry within the meaning and letter of the Act alſo. For the intention of the Act. was to 
limit time within which ſcifin ought to be had, and not to exclude any ſcifin which was a lawtul ſeiſi by 
the Common Law 3 and that appearcth by the Preamble, for there it is ſaid, For as much as the time of 
limication, 8c. extend, and be ſo far,a1d fo long time paſt, that it is above the remembrance of any living 
man, &c. Alſo the. former Acts of limitation, ſcil. Wet. 1. cap. 38. Weſt. 2. cap.2. & 46, do not exclude 
any manner of ſeifin which was ſufficient at the Common Law. Alſo it is not againit the letter 'of the 
A, for the three firſt branches extend to actual ſeifin, and the fourth extendeth as well to actual ſeifin 
as to ſeifin in Law : Then the ſaid words of the Act, ſc:l. actual poſſeſſion, or ſeifin in the disjundive, 
maketh- diſtinction between actual poſſeſſion which reterreth to the three firſt branches, and a ſeilin, be it 
actual or in Law, which referreth to the fourth, ſo that actual is coupled with poſſeſſion, ' and ſeifin is 


| disjoyned by this word ( or ) and ſtands of it felf indetmitely , and ſo: much: the rather, becauſe 


the words ſubſequent are , and in manner and form as is aforeſaid , which words infer actual 
9” 3 or ſcifin to the ſaid four branches precedent, ſo that reddendo fingula fingulis, all ttands; well 
toget CI, . ; 4. Le? 

2. It was reſolved, That the ſaid A& doth notextend toſuch rent or ſervice which by common paſſihi 
lity cannot happen or become due within 50 years : As if a Seigniory- confift! upon homage and fealty 
only, for the tenant may live above 60o years after they are done; ſo it. the ſervice be to cover the Lords 
Hall, or to go with him when there ſhall be Wars between the King and, his Enemies, ſuch caſual ſer- 
vices which by common potibility cannot happen within 6o years are not within this Act.- The fame 
Law of a Formedon in Deſcender, for the tenant in tail may live 60 years after a diſcontinuance, and al- 
though that de fado he die within the time, (fo that his ifſue cannot bring his Formedon within the 
time, yet the iſſue may bring it any time, for by common poſſibility the Writ of Formedon in the 
Deſcender was not within the Statute, as it is adjudged in Fitz William's Caſe, M. 10 & 11 Elis. 
which Caſe is reported by the Lord Dyer fol. 278. Alſo there it is ſaid, That the ſeitin of the Donee 
was not traverſable : The fame Law ot homage and fealty, and other fuch accidental fcrvices, although 
they come due within time limited by this Act, and by lacheſs. of the Lord no ſeitin is had of them, 
yet he may diſtrain for them when he will, for they are not within the purview of the Act: The ſame 
Law, if the Lord releaſe to the tenant as long as F. $S. hath heir of his body, and 60 years pals, and 
afterwards F. S. dicth without heir of his body 3 in this Caſe although the 60 years paſs, yet he 
may diſtrain, for it was impollible that he ſhould attain to any ſeitin before that time, &+ impotentia 
excuſat legem. And a man may hold by homage and fealty , and they thall never be done by him. 
As if lands holden by homage and fealty be conveyed to Mayor and Communalty , or other 
Corporation aggregate of many, in this Caſe they hold by homage and fealty, but they cannot do 


them, And therctore although they have enjoyed the land above 69 years, yet if they alien the land, = 
| Z 2 Lor 


the Lord granteth over his Seigniory,and the tenant payeth 2 4. to the Grantee in name ot {citin 
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Lord may diſtrain for the homage and fealty,vide 33 H. 8. By. Fealty 15. And it was agrced,that the Writ 
of. Eſcheat, Cefſavit, or Writ of Reſcous are not within this AQ, for in theſe Writs the ſeitin is nor tra- 
verſable, but the tenure. 

Alſo in Writs of Eſcheat and Ceffavit they demand the-land;- and cannot alledge any ſeitin in the 
fame lands, &c. as the Statute fpeaketh 3 and therefore theſe Writs are not within the Statute, for the 
AR extendeth only to ſuch'Writ where the demandant or his anceſtors may have ſcitin of the land 
in demand within the time of limitation preſcribed by the A&, and the Statute doth not compel them: 
to any impoſſibility. And it is agreed in 21 H. 6. 22. 2. thatin a Writ of Eſcheat or Ceſſavit, the 
demandant ſhall not alledge Explecs, and the reaſon is becauſe he claimeth the land by reaſon of his 
Seigniory, and not by any {ciſin of the land in him, or any of his anceſtors, So note, that although the 


vide 12 E. 4.7. 5 E. 4.62. & $7. and ſhall not be driven to a Ne « ary py m_ yR_—_ Feafſ- WF 
y the Lord for the Refcous, or in MW | 


the fifth to Formedon and other aRions there mentioned;  - | fy” frogs] 
| Note Reader, ſo much as it appeareth by theſe Reſolutions, that the ſervices of Homage and Fealty 
are- not within the A& of 32 H. 8. and. that ſeifin of rent , or other arinudl ſervices is feiſur of 
Homage and Fealty 3 and* that ſcifin of Homage or Fealty is ſein 'of all ſervices annual , or not 
annual +; and thence it- followeth, that When the tenant hath done Homage or Fealty (' which the 
Lord ' may enforce him to do) it ſhall be' ſcifm of all other ſervices as'to /make avowry,. which' d 
| rough to be done, although the Lord nor any by whom he-claimeth ought to-havt ſerif withio 
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to be fach as is alledped'; Then the faid At was againſt the Law, and reaſon, 1 


Pat. IVo © AdGtonsof Slander. 


Trin. 20 Eliz. Rot. 20. in the Kings Bench. Aftiones de Scan- 
dalis ; Or, Aions for Slander. 


The Lord' Cromwel's: Caſe; 


Enry Lord Cromwel brought an Action de Scandalis magnatum againſt Edmund Denny Vicar of 
H Northlingham in the County of Norfolk, , tam pro Dom. Regina, quam pro ſeipſo 3 and declared upon 
the Statute of 2 R. 2. cap. 5. That if any contrive, aliqua falſe nwa, horribilia &- falſa nuncia- de Prel1- 
tis, Ducibus, Comitibus, &* aliis Proceribus & Magnatibus Anglie, &c. by which debate may ariſe betwixt 
the Lords and Commons ( which God forbid ) by which danger, miſchief, and deſtru@tion may 
happen to the whole Realm, &c. and quicwngque contra fecerit ſhall incur the penalty of the Statute 
of Weft. 1. c. 33- And the Defendant was charged that he faid' to the Plaintiff, then a Baron of the 
Realm, 1+ is no marvel that you like not of me, for you like of thoſe that maintain Sedition againſt the 
Dreens proceedings, The Defendant juſtifned the words , upon which the Plaintiff did demur 3 and 
the bar was holden inſufficient. And Trinit. 23 Eliz. in arreſt of Judgment it was moved by the 
Defendants Council,. that the Declaration was inſufficient, becauſe the faid A of 2 R. 2. was miſc 
recited; for the words of the AF are, $57 aſcun (contro aſcun faux novelles , horribiles & faux 
meſſoinges ) which word (meſſoinges )} he who tranſlateth the Statutes in Engliſh , hath tranſfated 
( Sat ) which was the cauſe that he who drew the Dedaration, inſerted the faid word '(mncia ) 
where it ſhould be mendacia. 2. The ſaid AQt faith, Et quicunque le fra incurgera, &e. And the 
Plaintiff in his Declaration ſaith,  Qzicrngqne contra fecerit, which is as much as to ſay, qe ceftuy que ne 

fra 3 But againſt that it was objected, That the Act was a private Ad concerning only the Prelates, 
Nobles, and certain great Officers, whereof the Court ſhall not takenotice ex officio ; and therefore the 
Court ſhalt take the AR, as the party hath alledged it : But it was reſolved by Fray Chief Jultice, 
Sir Thomas Gawdy and the whole Court, that it was ſuchan Act, whereof the Fudges ought to take 
fotice : and ſo much the rather becauſe that the fame by a mean doth concern the King himſelf. Fe 

1. For as much as it toucheth the Prelates, Nobles, and great Officers, which are the King's Council, 
and of eminent qualities, and ferve him in fo high and honourable Offices which they have under. che 
King, and by his Royal authority have the adminiftration of Juſtice to his Subjects 3 by which appeareth 


' that the flandring of them principally concerneth the King himfelf in his Government. 


2. In'as much as the Statute faith, That danger, miſchicf, and deftruftion may happen to the whole 


| Realm, &c;' that alſo doth concern the King, for he is the Head of the Realm and theſe are the 


cauſes that all ſuch Actions de Scandalis magnatum have been brought upon the ſaid Statute, tam 
Domino Rege, quam pro ſeipſo, and of all Statutes which concern the King, the Judges ought to take notice 
of them.” OY Rr Tk | | 

Alfo. it ws reſolved, That if the A& were a private Ac, and that the Court ought ta accept. of it 
| therefore void : 
For as the fame is alledged, thoſe who offend not be puniſhed 3. and that were condenmare inſontens 


& dimittere reum : for which cauſe Judgment was given againſt the Plaintiff, quod nibil capiat per bil- 


lam. And afterwards. the Plaintiff brought a new Action, and amended the faults of the Declaration : 
And then the Court was moved that the faid words were not Adtionable, becauſe it might well be 


 _ that the Plaintiff did conceive liking of ſome perſons which maintain Sedition againſt®he Queens pro- 


ceedings, and yet he did not know.that . they do maintain. Sedition. * And it was faid, That ſenſi 
verborum eft duplex, {cil. mitis & aſper 3 & verba ſemper accipienda ſunt in mitiore ſenſu, To which it was 
Aid, that Sedition 1s a publick thing. ' Et dicitur ſeditio. quaſi, .the going together of a great pegple 
quando ittr ad manus, which is notably deſcribed-by the Poet : - 25s ps . - 

"dip... Ac veluti magno in popalo cunt ſepe coorta eſt 

ba gl = Seditio, ſevitque animis ignobile oulgus, | 
0s I, | | 

Famgque faces atque arma volant, furor arma miniſtrat. 


By which Selition (being fo publick and violent) it was ſaid that by commom intendment the Plaintiff 
had notice'of it 3 and it 1s not like felony or murder which may be ſecret, and done covertly. But as to. 
that mel udges did not deliver any opinian, for they ſaid, that upon argument and conſideration they 


| . might alter their opinion which they now conceived, which ſhould be dangerous to the party 3 and 


therefore they. ſaid. to the Defendants Council, Be well adviſed, and plead, or demur at your perils , 


tor which cauſe they pleaded a ſpecial juſtification (well knowing that the other matter ſhould be ſaved 
to them.) and the effe& of the juſtification was, That the Defendant was Vicar of Northlingham, 
which was a Benefice with Cure, and that the Plaintiff procured one FT. and F. G. to preach ſeverally 
in the Church of Northlingham, who in their Sermons did inveigh againſt the Book of Common-Prayes, 
which 'was eſtabliſhed by the Queen ang Parliament in the firſt year of her Reign, and affirmed che 
fame to be ſuperſtitious and impious, &c. upon which the Plaintiff and Defendant ſpeaking in the faid, 
Church of theſe Sermons; becauſe the Vicar knew they were not licenced nor had authority to preach 1 
when they were ready to preach, before their Sermons forbad them, but they being encouraged 
by the” Plaintiff did proceed 3 The Plaintiff ſaid to the Defendant, Thow art a falſe varlcr, _ 

/ . iks 
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like not of thee ; To which the Vicar ſaid, It is no marvel that you like not of me, for you like of 
theſe, innuendo F.T. and F. G. that maintain Sedition (innuendo ſeditioſam ill am dodrinam ) againl the 
Queens proceedings: And it was moved by the Plaintiffs Council, that this barre was inſufficient for 
divers caulſcs. : = | 

1. The matter of juſtification was inſufficient, becauſe(as hath been ſaid) Sedition cannot be committed 
by words, but by publick and violent ation. 

2. If the matter of juſtification were ſufficient, then upon the Dialogue between the Plaintiff and De- 
fendant, the Defendant is not guilty : But it was ſaid, that ſuch juſtification Dialogue-wiſe had not been 
ſeen before 3 but if the truth of the Cauſe were ſuch, he ought to plead Not Guilty, and give the ſpe- 
cial matter in evidence. But if he will juſtifie, he ought to jultihe the words in ſuch fence as they 
import upon the matter alledged in the Declaration. -Asif a man bring an Action upon the Cale tor 
calling a man Murderer 3 The Defendant will ſay, that he ſpake with the Plaintiff concerning unlaw- 
ful hunting,and the Plaintiff confeſſed that he killed Hares with unlawful Engines 3 to which the Detcn- 
darit anſwereth and ſaith, Thou art a murtherer (nerds the killing of the ſaid Harcs ) it is not any juſti- 


* fication, for he doth not juſtific the ſence of the words which the Declaration doth import, and therefore 


he ought to plead Not Guilty : But to that it was anſwered by the Defendants Council, and reſolved by 
the whole Court, that the juſtification was good. For in Caſe of ſlander by words, the ſence of -the 
words ought to be taken, and the ſence of them appeareth by the cauſe and occaſion of ſpeaking of 
them. For ſenſus verborum ex cauſa dicend; accipiendus eſt, & ſermones ſemper accipiendi ſunt ſecundum 
ſubjefiam materiam., Then in this Caſe the Defendants Council have well ſhewn the ſpecial matter 
by which the ſence of this word ( Sedition ) appcareth upon the coherence of all the words, 
what was the intent of the Defendant 3 The ſaid ſeditious doftrine againſt the Queens proccedings, 
ſeil. the ſaid At of Parliament of primo, by which the Book of Common Prayer was eſtabliſhed, and 
that he did not intend any ſuch publick or violent Sedition as hath been deſcribed, and as ex 24 termini 
per ſe the word it {elf importeth-; And it was faid, God forbid the words of one ſhall be by ſuch 
ſtri& and Grammatical conſtruction taken by parcels againſt the manifeſt intent of the party upon con- 
ſideration of all the words, which import the true cauſe and occaſion which manifeſt the true ſenſe of 
them 3 Snia que ad nnum finem loquuta ſunt, non debent ad alium detorqueri : And therefore in the (aid 
Caſe of Murder, the Court held the fatisfaQtion good 3. and that the Defendant ſhall never be put to the 
general iſſue, when he conſeſſeth the words and juſtificth them, or confeſſeth the words, and by ſpecial 
matter ſheweth that they are not Actionable. And although he varicth from the Plaintiff. in.the ſence 
and quality of the words, yct it is not a cauſe to drive him to the general iſſue : As in maintenance the 
Plaintiff chargeth the Defendant with unlawful maintenance, the Defendant may juſtifie by reaſon of a 
lawful maintenance, and cannot plead the general iſſue. Fog which cauſe the Plaintiff replied and (aid, 
Duod pred? Edwardus Denny dixit & propalavit preditia verba, Oc. de injuria ſua propria abſque tali cauſa, 
and. i ves Gh iſſue was joyned 3 and afterwards the parties agreed : And that was the fuſt 
caufe that the Author of this Book (who was of Council with the Defendant ) moved in the Kings 
Bench. Wk I IA. 
In this Caſe, Reader, you may obſerve an excellent Point of Learning in Actions. of Slander, 
wy _ the occaſion and cauſe of the ſpeech, and how the ſame may be plead in excuſe of the 
endant, TIL EIS x5 > of 46alis | -P PS Fr 
2. When the matter in fa& will clearly ſerve for your Client, although your opinion be. that the 
Plaintiff hath.no cauſe of Action, yet take heed you do not hazard the matter - upon a demurrer in 
which upon the-pleading, otherwiſe more. perhaps will ariſe then you. thought of 3. but firſt take advan- 
tage to the matters of fac, and leave the. matters in Law, which always ariſe upon the matters in fact, 
to the laſt, and never at firſt demurin Law, when after trial of, the matters in fad, the matters in Law ſhall 


| be ſaved to you. & t | 


2, ME: 27 &- 28 Eliz. in the Kings Bench it was adjudged, between Cutler and Dixon, That if one 
exhibit Articles to Juſtices of Peace againſt a perſon certain, coptaining divers great abuſes and W 
mildemeanors, not only concerning the Petitioners themſelves, but many others, and all to the intent 
that he might be bounden to the good behaviour : In this Caſe the party accuſed ſhall not have for any 
matter contained in the Articles any Action upon the Caſe, for they have purſued the ordinary courſe df 
Juſtice in ſuch Caſe : And if Adions ſhall be permitted in ſuch Caſe, thoſe who have juſt cauſe. of com- 
plaint, will not dare to complain for fear of infinite vexation. | | 3 26-14 


3+ N [ch 33 & 34E.. in the Kings Bench, between Sir Rich. Buckley Plaintiff, and Owen #%0d Defer-- 

dant, the Caſe was, that Ow. Wood exhibited a Bill in the Star-Chamber. againſt Sir R. Buckly, 
and charged him with divers matters examinable in the ſame Court; and further, that he was a mai} 
eainer of Pirats and Murderers, apd a procurer of Murders and Piracies, which offences were not deter- 
minable in the Star-Chamber : Sir Richard Buckjey brought an Action upon the. Caſe againſt Omer Wd, 


' and counted, that the ſaid Owen had exhibited the ſaid Bill,containing ( inter alia.) that the faid Sir Richard 


was 2 maintainer cf Pirats and Murderers, and a procurer of Murders and Piracies, and that the ſaid 
Owen at B. in the County of Shrewsbury, ſpeaking of the matters contained, in the faid Bill, aid in the 
hearing of many, That the ſaid Bill,and matters therein contained were true: The Defendant confeſled the 
exhibiting of the Bill in the Star-Chamber.and that in the ſaid Court at Weftminſter he ſaid the ſaid words. 
without that, that he ſpake the words in the County of Shrewsbury, before or after the day. mentioned 
m the Declaration, by which he excluded the day it ſelf and anſwered. not to it, for which cauſe the 
Bar was holden inſufficient by the whole Court. And it was reſolved by the whole Court, That 
for any matter in the Bill that was examinable in the ſame Court, no ARion lieth, although the _ 
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be meer falſe, becauſe it was in courſe of Juſtice. And therewith agreeth the opinion of Dier, 11 Eliz. 
Dier 285. and the Judgment in Crtler and Dixon's Calc before. 

2, It was reſolved and adjudged.that tor the ſaid words not examinable in the ſaid Court, an Action 
upon the Caſe did lie,for that cannot be in courſe of Juſtice tor the Court hath no power or juriſdiction 
to do that which appertaincth to Juſtice, nor to punith the faid offences, and if ſuch matters may be in- 
ſerted in Bills exhibited in ſo high and honourable a Court, in flander of the parties, and they cannot 


CD _C CD 


anſwer to the ſame to clear themſelves, nor have their Action as well to clear themielves, as to recover. [15] 


damages for the great injury and wrong done them,great inconvenience weuld fullow but the ſaid Libel 
without any remedy given them ſhould remain always on Record, to their great ſhame and infamy,which 
(hould be tull of inconvenicnce. Alſo by the Law no Murder,nor Piracy can be tried by any Bill exhibited 
in Eng/iþ,but the offender ought to be indicted thercot, and thereupon to have his trial 3 and therefore he 
who preferred this Bill hath not only miſtaken the proper Court.but the manner and nature of exhibiting 
, of the ſaid Bill (as to the ſaid clauſes) hath not any appearance of an ordinary ſuit in courſe of Juice : 
But if a man bring an appeal of murder, returnable in the Common Pleas, no Adion lieth 3 for although 
the Writ be not returnable before competent Judges who can do juſtice , yet it is in- the nature 
of a lawful ſuit, namely, by Writ of Appeal. And afterwards Judgment was given for the Plaintiff; ©; 
And ſo in the like Caſe, Trintit. 21 Eliz. Rot. 561. between Bowes and Standen,- it was reſolved by 
the whole Court of Kings Bench in the like Caſe upon a Bill preferred in the Star-Chamber ; but the 
parties agreed and no Judgment was entred. And upon the ſaid Judgment Owen Wood brought a 
Writ of Error in the Exchequer-Chamber 3 and there it was reſolved that upon the faid matter 
Sir Richard Buckley might have had a good Action. | But in this Caſe, he hath not alledged the 
matter in ſufficient manner, for the. Action was not grounded upon the Bill exhibited at Weſtmin- 
fter, but becauſe he faid in the County of Shrewsbury in audit quamplurimorum, that his Bill was true 
without expreſſing the ſaid matters in particular contained in the Bill upon which the Action 'was in- 
tended to be grounded, fo that thoſe who heard only the faid words, That his Bill was true, cannor. 
without ſaying more, know the ſaid clauſes that were ſlanderous to the Plaintiff 3 and for this cauſe the 


Judgment was reverſed. 


4. p#® 27 Eliz. between Edward Stanhop Eſquire Plaintiff, and Bl:#h Defendant in the Kings Bench. 

The Plaintiff reciting in his Declaration, That whereas he was a Juſtice of Peace, Surveyor of 
the Dutchy of Lancaſter, and had divers other Othces 3 The Detendant faid of him, M. Stanhop hath 
but one Mannor, and that he gotten by ſwearing and forſwearing : And it-was adjudged. that the ſaid words 
were not actionable. 1. Becauſe they were too general 3 and words which ſhall charge any one with 


[5] 


an ation, in which damages ſhall be recovered, ought to have convenient certainty. 2. The Defendant. 
doth not charge the Plaintiff with ſwearing, or torſwearing 3 for he may recover or get a Mannor, 


by ſwearing and forſwearing, and .yet' he was not procuring or aſſenting thereto z and words which 
maintain an aCtion upon the Caſe ought to be direaly applied to the Plaintiff, for the damages ought 
to be given to the Plaintiff, in regard of the damage which he hath by the ſcandal. 3. If one charge 
another that he hath forſworn himſelf, the ſame is not a@ionable for two cauſes : | | 

1. ' Becauſe he may be forſworn in uſual communication, 21a benignior © ſenſis in wverbis generalibut. 
ſer dubiis eft preferendus. | | | p32 

2. It is an uſual word of paſſion and choler for one to. fay, That another hath forſworn himſelf; 
As if one ſay of another, that he is a Villain, or a Rogue, or a Varlet, or the like, theſe or the like will 
not maintain an aion, for boni Frdicis eſt lites dirimere : But if one ſaith of another; that-he is perjured, 
or that he hath forſworn himſelf in a Court of Record, for ſuch words-an action ſhall be maintained 3 
for by theſe words it appeareth that he hath forſworn himſelf in. a Judicial proceeding Sed hec ita in 
promptu ſunt, ut res probatione non egeant. For all theſe Caſes have been often adjudged; , And Wray 
Chief Juſtice ſaid, That although ſlanders and falſe imputations are to be repreſſed, becauſe that many, 
times 2 verbis ad verbera perventum eſt : yet he ſaid, that the Judges have reſolved, that actions for 
ſcandals ſhall not be maintained by any firained conſiruftion or argument, nor any fayour given for 
{upportation of them, for as much as in theſe days they more abound-then in times paſt, and; the intem<=. 
perance and malice of men increaſeth; Ez malitis hominum eſt obviandum : And in our Books actions 
upon the Caſe for flanders are moſt rare or ſeldom, and ſuch which are brought, are for words of cminent 
ſlander, 'and of great import, 


5- JN the fame Term in the Kings Bench, between Hext and Yeomans. Teomans charged Het being a 

Jaſtice 'of Peace 3 For my ground in Allerton, Hext ſeeketh my-life, and if I could find. John Silver,, 
T do not doubt but within two days to arreſt Hext for ſuſpition of felony : And it was adjudged, that tor the, 
hrit part of the words; That for my ground in Allerton, Hext ſeeks my life, no action lay, for two caus: 
{cs: 1. Becauſe he may ſeek his life lawfully upon juſt cauſe, and his land may be holden of him, and. 
ſo in-mitiore ſenſu. 2. Seeking of his life is too general, and for ſecking only no puniſhment is inflicted 
by the Law: But for the latter words. it was adjudged, that the ation lay, becauſe that for ſuſpition of 
felony he ſhall be impriſoned, and his life drawn in queſtion. | 


6, Ich. 27 & 28 Eliz. in the Kings Bench, Birchley's Cafe. Birchley being one of the Attorneys 
or Clerks of the Kings Bench, and- {worn to: deal duly without corruption: in his Office : 

the Defendant upon ſpeech of the manner of Birchley's dealing in his profeciion, faid.to Birchley, Tow 
are well known to be a corrupt man, and to deal corruptly. 1. It was reſolved that the faid woxds 
ex cauſa dicendi implyeth that Birchley hath dealt corruptly in his protethon : Alſo it was ſaid, ©od 
ſermo- relattis ad perſonam iniilligs debit de conditione perſone. And the Plaintiff had Judgment tor 
r'NO 
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two cauſes ; 1. Becauſe the ſaid feandal touched' the Plaintiff in his oath only. 2. The ſaid woxds 
ſcandalize him in the duty of his Profcfſion by which he getteth his living. Skinner a Merchant of London 
ſxid'of Manwood Chief Baron, That he was a corrupt Judge 3 and it was adjudgcd that the words were 
aQionable, Vide 4 E. 6. Br. Afiion for le Caſe 112. But it was reſolved in the principal Caſe, That if 
the precedent ſpeech had been, that Birchley was an Uſurer, or that he was anothers Exccutor, and would 
not perform the Will, &c. and thereupon the Defendant had ſpoken the ſaid words, then no action hall 
be maintenable for them, which agreeth with the Reſolution in the Lord Cromwel's Caſe. 


7. ME 44 & 45 Eliz. in the Common Pleas, between Stucley and Ballard. Stucley Juſtice of Peace 

| in the County of Den, brought an action upon the Caſe againſt Ballard for theſe words ; 
M. Stucley covereth and hidcth felonies, and is not , worthy to be a Juſtice of Peace 3 And adjudged, that 
the a&tion did lie, for it is againſt his Oath and the Office of a Juſtice of Peace, and a good cauſc to put 
him out of the Commiſſion, and thereof he may be indicted and fined, 


Plaintiff was detected for perjury in the Szar-Chamber 3; and adjudged, that no ation lay : For 
a perjured maritriay-be detected, but not convicted z and every one who hath a Bill of Perjury exhibited 


againſt him is deteCted. 


8. HE 37 Eliz. between. Weaver Plaintiff, and Cariden Defendant. The Defendant ſaid, That the 


9. H Hill. 39 Eliz. in the Common Pleas, between Robert Snag Eſquire Plaintiff, and Gee Attorney of 
<0 the ſame Court Defendant. The Plaintiff ſheweth in his Declaration, That the Detendanc 
hath a wife yet living. And that the Defendant faid of the Plaintiff, T how haſt killed my wife, thou art a 
Traytor. And as to theſe words, Thou haſt killed my wite, the Defendant did demur in Law 3 and it 
was adjudged, that no action lay 3 and the difference taken when the wite was living (as in this Caſe 
it appeareth ſhe was) and when fhe was dead. - For when ſhe is alive no action lieth, although the 
Defendant faith, That the Plaintiff hath murdered her ; for then it appearth that no murder could be of 
her,nor the Defendant in any jeopardy.,and fo the words vain,and no fcandal or damage to the Plaintiff, 


10. TFT" Rin. 40 Eliz. in the Common Pleas, between Ezton Plaintiff, and Allen Defendant. The Defen- 


dant faid of the Plaintiff, He is a brabler and a quarveller, for he gave bis Champion counſel to makg 
& deed of gift of his goods to kill me, and then to flie out of the. Country, but God pore me. And it 
was ftrongly-urged that the Action ſhould be nuaintenable, and divers Caſes cited ; one of the Lady 
Cockein, M. 32 & 33 Eliz. in the Kings Bench for theſe words, My Lady Cockein offered to give poyſon 
#0 one #0 kll the child in her body. - Another between Tzbots and Heine in Gloxceſter for theſe words, Tibots 
and another did agree to hire one to kill S. B, Alſo Cardinals Caſe for theſe words, If I bad conſented 19 
M. Cardinal, T. H. bad not been alive : And the Lord Lwumley's Caſe, My Lord Lumley hath gone about 
#0 take away my life againſt all Chriſtian dealing. But upon great conſideration and adviſement it was, 
adjudged that in the principal Caſe the words were not actionable 3 for the purpoſe or intent of a man 
without a& is not puniſhable by Taw. Er #bi non eft lex, ibi non'eſt tranſgreſſio guvad mundum. And al- 
though for ſuch' conſpiracy gi hn puniſhed in the Star-Chamber, the fame is. by the abſolute power 
of the Court, and not by the ordi | 


F . 


3 Fa *RiHit 35 Flas. between Anne Davies Plaintiff, and. Febs Gardiner Defendant ; The Plaintiff de- 


: - 2  clated; That ſhe was:a Virgin of good fame;8cc. and. free from all ſuſpicion of incontinency,Gc. 


And where Anthony Elcock Citizen 'and 'Mercer of Londox, of the wealth and value of 3000 1. ;delired 


her for his wife;-and. thereof had ' ſpeech with */Fobn Davies father of the (aid Anne, and was ready to 
conechude it, the Defendant- (premiſſarum nom ignarns) to defarne the ſaid Anne, and to diltaſt the ſaid 
Amhony- to proceed;” uttered - and publiſhed of the (aid 'Ane theſe words 3 -T know Davies daughter well 
(innuerido pred. Armjam) ſhe dwelt in Cheaphide, and there was a: Grocer that did get her with child (and 
theDefendafitbeiiig there then 'admoniſhed that he ſhould be-adviſed what he ſaid de prefat, Anna) 
#lterins de eatlemt Aix#'; T know” very "well what 'T ſay, T know her father, and mother, and ſifter, and. ſhe 
defamed, & ratione inde dif. Anthonius ipſam Annam in wxor. ducere penitus recuſabat and the | 

pleaded, Not Guilty, and by Nifi prius in the County of Buck, the Jurors found for the Plaintiff, and 

allefſed* 1ages £0200 Marks. -And it was moved in arreſt of Judgment by the Defendants Coun- 

cl; "That" the faid' defamation of incontiency did iconcern' the. Spiritual, and pot the Temporal Jurif 

diction : And-thereforc-zs the offence'ſhall be-puniſhed in the Spixitual Court, fo. her Eon <1 defa- 

mation'ſhall be there alſo ; for Cognitio cauſz non: ſpetiat ad forum Reginm : So if a tan be called Baſtard, 


is 'the youngeſt iter, and bad the c<h114 by-the Grocer: By reaſon of which words. the Plaintiff 3s great 
endant | 


ot Heretith, ;"or Miſereant, or Adulterer, for as much as theſe do. belong 'to the Ecclcfiaftical Juriſdiction, 


10 Attion/lieth at'theCommon-kaw +; -and in- proof” thereof 12! H, 7, 22, & 27:H.8. 14. were.cited. 
But'it was/anfwexed by the Plairitifls: Council, and: xefolved by the'whole Court, that the Action 'was 
maintenable for two Cauſes : 78s Let juin ad He et 

I, Becauſe that if the woman hath a baſtard, ſhe ſhall be puniſhed by the Statute of 18 Elzz. cap. 3- 
Atid although that Fornication-and Adultery is not examinable by our Law, becauſe they-are done in ſe- 
cret; add peradventute are uncomely to be openly examined, yet the having| of a baſtard is a thing apps 
rent and puniſhable by the ſaid; Att, Je PD. mUoah 3: £550) 
-P8: Tt 'was-reſolved, If the: Defendant had 'charged the: Plaintiff with bare incontinency, yet the 
Adgtion ſhould be maintenable'; For 4n this Caſe the ground 'of the Action is Temporal, :ſc). that 
ſhe was to'be advanced in marriage, and that' ſhe was defeated 'thereof 3 and the mean by which 
A : [ 


# 


inary courſe of Law. Note well this Caſe, and the cauſe and reaſon 
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the was defeated was the ſaid Slander, which mcan tending to ſuch end hall be triable at the Comtrion 
Law. | ; | 
So if a Divine is to be preſented to a Bcnciice, and one to defeat him thereof, faith to the Patron, That 
he is an Heretich, or a Baſtard, or that be is Excommunicated, by which the Patron refuſeth for to preſent 
him (as he well might if the Imputations were true) and hc lol his preferment, he thall have his Action 
upon the Caſe for theſe flanders tending to ſuch end. And it a woman be bound that ſhe ſhall live con- 
tinent and caſt ; or if a leaſe be made to her quamdir caſta vixerit, in theſe Caſes incontinency thall be 


tried by the Common Law. _ : = | , 

And Popham Chicf Jultice (aid, That if one faid of an Inholders wife, that ſhe hath a great infeRtious 
Diſcaſe, by which ſhe loſeth her Gueſts, ſhe ſhall have an Action upon the Caſe. 1 rin. 2 5 Eliz. betwecn 
Baniſter and Baniſter, it was reſoved, That where the Defendant faid of the Plaintiff « being ſon and heir 
to his father) that he was a Baſtard.that an Action upon the Caſe did lie ; for it tendeth to his diſcnheri- 
ſon of the land which is to deſcend to him trom his father : But there it was reſolved, That it the De- 
fendant pretend that the Plaintiff was a Baſtard, and that he hiniſ@t was the next heir, there no Action 
lieth. And that the Defendant may ſhew by way of bar, if the Plaintiff omit it in his Declaration 3 which 
agreeth with the Reſolution in Anne Darie's Caſe, and with the Lord Cromwel's Cale, 


T 2.7 41 & 42 Eliz. in the Kings Bench, between Jobn Zeames Plaintiff, and Alexander Rutlech 
Defendant 3 The Plaintiff declared, That the Detendant and one Fobn Bonner having conference 
of the Plaintiff, the Defendant ſaid of the Plaintiffto the ſaid Fohn Bonner theſe words, Hang him (pre- 
dictum Fohannem Feames innuendo) he is full of the Pox (innuendo) the French Pox, I marvel that yor 
(przd. Fohannem Bonner innuendo) will eat or drink, with him, (prxeditum Johannem Feames innuendo) I 
will prove that he i full of the Pox ( innuendo) the French Pox. TheDefendant pleaded, Not Guilty, and 
it was found for the Plaintiff, and damages affefled. And it was moved in arreſt of Judgment, that the 
words were not Acionable : And it was reſolved, that in every Action upon: the Cale for flanderous 
words, two things were requiſite. <-14; 

T. That the perſon who is {candalized be certain. 

2. That the-ſcandal be apparent by the words themſelves 3 And therefore if one faith, without any 

precedent communication, that one of the ſervants of 7. S. (hethaving many) is a notorious Felon, or 
Traytor, 8c. here for the- incertainty of the perſon no Action liethz and an inmento'cannot make it 
«gertain. So if one ſay generally, I know. one near 7: S. that -is-a notorious Thief,/ or the like 5 Bur 
when the perſon is one certainly named : As it. two {peaking together of F: S. one faith of him, He is 
a notorious Thicf,there F. S. in his Declaration may ſhew that there was ſpeech of him between them two, 
and that one of them faid of him, He (innendo predid. J. S.) is a notorious Thief. For the office of an 
#rnzendo'is to contain and deſign the ſame perſon'who was named incertain before, and 'in effe& ftands 
in-place of predic, but an inmendo cannot make a perſon certain who was incertain before. For it (hall 
be inconvenient, that Actions ſhall be maintained by imagination of an intent which” doth not-appear by 
the words upon which the Action is"grounded;' butis altogether incertain and {ubje& to deceivable.con= 
gecture: But if one faith of F./SF; Thou art' a Traytor, &c. there conſtar de perſona; and the Aion lieth : 
$0 in the-Caſe at-Bar, when the Defendant and'Bujner-had ſpecch'ot * the Plaintiff, Then, * when the'De= 
fendant faith; Hing Vim, there pinitehds:will denbte'the ſame perſon'named before, ooo ON 

As to the ſecond, as an innuendo cannot make the perſon certairywhich was incertain before, {o'an 
mmrendo cannot{alter the matter or words themſelves :* And therefore - when the" Defendant in the Caſe 
at Bar ſaith of the Plaintiff,- That he-was fill of the 'Pox, (inntendo) thei French Pox; this innuendo dothi 

not do his proper office, for it doth'contendto extend! the general:words, the P6x;/t6 the 'French Pox by 
| Imagination of an intent which'is riot” apparent'by any precedent words to whick(the immende referreths 
- And the words themſelves ſhall be taken in' mitiors Jenſw, 2.07 0 2 BOLT YE 


OS '41-Eliz. between Oxford and-his'' wife Plaintiff, and Croſs Defendant 3 The Phintiffs 

'! @ | brought an Action in London; becauſe the Defendant'called\the Plaintiffs wife hore'z andthe 

| Defendant removed the ſame into the Kings Beneh'by Habeas Corpin;"and it was 'moved to. have a Proce- 

dendo'to'remand-it, becauſe the Action! was” maintenable in-Lindon forthe ſaid words, 'and not at the 

Common Law: -'And the Procedendo was : denied by the whole Court. And ſuch Cuſtom'to maintain 

Attions for fach brabling words is'againſt Law.” - Licet conſueruds fit magne authiritatis;” nmquan tamen 
; ST. = 5 Wop 51 5 6 Why 


ih FT L © (1243 

14h. 32 & 23 Elis. betweai Sir Gilbert Gerard Knight, Maſter of the Rolls Phintiff, and Mary 
: + ©  Dikenſon Detendant :* The Plaintiff dedlared that he was ſeiſed of the Mannor and Cattle of H: 
In the County of Strafford in fee by purchace'from George Lord Amdley and that he was in communi- 
cation”ts derniſe the-faid Calike ind Mannor to 'RalphiEgerion for 221ycars: for '200 1: Fine, and 100 7. 
TENE per annum 5 and that the Defendant (premiſſorum non ignara) ſaid, T have a leaſe of the Mannor and 
Caſtle of 'H. for $0 years,” arid theri and there ſhewed and publifhed'.a Demiſe ſuppoſed'to be* made 'by 
George Lord Avilley, Grandfather 'to' the ſaid George Lotd Ardlty, for 'go years to Edward Dikenſon her 
husband, and publiſhed the {aid/Demiſe/as a true and good leaſe; and 1o affirmed it, and' offered to (ell 
4b; revera the (aid leaſe was cniihterfeited by ther hugband,” Aiid that che Detendant*knew the ſame 
to'be counterfeited 3 by. reaſon of: which words g8d-publication; -the ſaid Ralph Egertohi did not proceed 
to: accept the (aid leaſe to the dainageJ&c, The Defendant: pleaded in bar, quod ralis Indentura (quali 1n 
the Declaration is alledged) came to the Defendatits hands by trover, and traverſed -that. ſhe knew of 
or vogry ; upon which the: Phaintiff did' demiix 'in Law, And in” this' Cafe three Points were 
F&LIOLYEQM,. x 10 WE 
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1. That if the Defendant had afhrmed and publiſhed, that the Plaintiff had not any right to the 
Caſtle and Mannor of H. but that ſhe her ſelf had right to them, in that Cale, becauſe the Detendanc 


her ſelf doth pretend right to ther, although in truth ſhe had not any, yet no Action lieth. For if an 


Aion ſhould lic when the Defendant her fclf claimeth an intereſt, how can any make claim or title tg 
any land, or begin any ſuit, or ſeek advice and counſel, but he ſhall be ſubject. wo an Action, which 
{hall bc inconvenient. Which Reſolution agreeth with the opinion in Baniſter's Calc bcfore, 2 E. g. 5. 
& 15 E.4. 32. no Action upon the Caſe licth againſt one who publiſheth ancther to be his Villain, 
without ſaying that he lieth in wait to impriſon him, E* tales O tantas minds in ipſum fecit, quod cireg 
negotia ſua palam intendere non audebat. Vide 23 E. 3.2. 1 Conſpiracy, 38 E. 3. 33. 43 £3.20, F. N. B. 
116. b. And therefore it was rcſolvcd, that tor the ſaid words, I have a leaſe of the Mannor of H. for 
90 years, although it be falte, yct no Action licth tor ſlandering, of his title or intereſt in the ſaid Cafle 
or Mannor. And although it appeareth by the bar of the Detendant, that ſhe hath no title or interc 
in the ſaid lcaſc, but is a 1trapger to it 3 yet for as much as the matter alledged in the Declaration doth 
not maintain the Action, the bar will not make it good. 

2. It was reſolved, that there was other matter in the Declaration ſufficient to maintain the Action, 
and that was becauſe that it is alledged in the Declaration that the Defendant knew of the communica- 
tion of the making of the ſaid leaſe to Ralph Egerton, and alſo that ſhe knew that the leaſe was forged 
and counterfeited, and yet (againſt her own knowledge) the hath afirmed and publiſhed, that it wasz 

ood and true leaſe, by which the Plaintiff was defeated of his bargain. Vide 5 FE. 4. 126. If a man 
; 62s an Obligation in my name, and put the ſame in ſuit againſt me, by which I am vexcd and 
damnitied, I ſhall have an Action upon the Caſe, 22 Aſſ.8. B. oftered 8 Oxen to ſell to A. as his proper 
goods, knowing them to be the proper goods of P. A. trutting inthe hdclity of B. bought them for 81, and 
afterwards P. taketh back the Oxen3 In this Caſe A. hall have his Action upon the Cale againſt B. 

3. Ic was reſolved, that the bar was inſufficient, for the knowing of the Defendant of the forgery is 
not traverſable. As in an Aion upon the Caſe, becauſe that the Defendants Dog hath bitten the 
Plaintiffs cattel, ipſe ſciens canem ſuum ad mordendas oves conſuetum > the (ſciens) is not traverſable, but 
ought to be proved in evidence upon the general iffue,. for ſciens, &., is not any dirc@ allegation, noi 
ever alledged in any place, ſo that it is not traverſable nor triable, Alſo the manner of pleading, . Tali 
Indentura-qualis in the Declaration is alledged, is no dire anſwer to the Indenture alledged in the Des 
claration, for talis Indentura non eft eadem Indentura ; for Nullum ſimile eft idem. Vide 30 Afſ. 19. 2 Eq. 5. 
15:E. 4. 32. 27 H.$. 14.22. 30 H, 8. Br. Action ſur le Caſe 104, 4 E.6, ibid.112. 28 HS. Dier 19. 
6 E. 6. ibid. 72. & 75. 3 Ma. ibid. 118, 7 Eliz. ibid. 236. 11 Eliz, Dier 285. 15 Eliz, Dier 317. And 
theſe in effect are all the Caſes in oux Books. 


15M: 44 & 45 Eliz. in the Kings Bench, Bittridges Caſe. Bittridge brought an Action upon the 
Caſe for theſe words, M. Bittridge is a perjzred old Knave, and that is to be proved by a ſtake par 
ing the land of Henry Martin and Mafter Wright. The Defendant pleaded, Not Guilty, and was found 
guilty 3 and now in arreſt of Judgment it was moved, that theſe words arc not Actionable. 
- 7, Becauſe that this word, 4 perjured old Knave,. the Noun is Krave, and perjured is ſpoken ad- 
jeively 3 As if a man faith, One is a ditious or thieviſh 'Knave,theſe words are not Actionable, becauſe 
the words do not import that he hath-made ſedition or felony, but are adjective, which imply an inclinas 
tion to it. -- | YT EATS X Ts 
2, That the Court ought to judge upon all the words together, and colle& the intent. of the Nefens 
dant upon all the words, and not to'take his words by parcels. And it was ſaid that the laſt words 
do extenuate the. genuine and proper ſence of the firſt words, - for perjury ſhall be jatended in ſome 
Court upon Judicial proceeding 3 but when he adds, And that is to be proved by a ſtake parting, ec. that 
explaineth for any thing appeareth to the Court, that this perjury was not in any Court, but ſome un- 
adviſed Oath extrajudicial between the placing of a ſtake for a partition. 
- As to the firlt, it was reſolved by Popham Chief Jultice, Gamdy,..Kenxer,, and Telverton Juſtices,” that 
for theſe words, Thay art a perjured Knave, without any more, an. Action upon the Caſe doth lie... For 
ſometimes adjective words will maintain an Aion, and ſometimes not, 'They are' Ationable, 1, When 


- - the adjeRive doth preſume an a& committed, 2. When, they ſcandalize one in his office, or funRion, 


or trade by which he getteth his living 3 As if a, man ſay, That ,pne. is 2. perjured  Knaye, - there ought 
to. be, an act done, ns he cannot be perjured, as was reſolved; before-:, So if one ſaich of an Off 
cer, or a Judge, That he is a corrupt Officer or Judge, an Action lieth for both cauſes; x. Becauſeit 
implieth an a& done: 2. It is flanderous to him in reſped& of his,Office. Paſch. 24 Eliz. in the Kings 
Bench, ' Philips Batchelor of Divinity and Paxſor of. D;"brongh am aGion upon the: Calc againſt Robe 
Badby Eſquire, becauſe the ſame Detendant ſpake/thele, words in Londen, Thox: baſt| made a ſeditions Ser- 
mon, and moved the people t0 Sedition this day, The Detendant juſtified at $. Edmonds Bury ins Suffolk, , thi 
be leaks the ſaid; words. at Bury, upon which the;Plaintiff. demurred 3 and in this Caſe two Points was 
YCLOLVEA, lh FB} Crnnt; | m + LeSih(t 0 NTSC x. 1-4. 91 
I. Notwithſtanding that the timſt-paxt of the , woxds- were uttesly- adjectively, and, the latter words 
were but moving to ſedition, and-it; did:not appear.that any did; follow, yet becauſe they. ſcandalized 

the Plaintiff in. bis function, it was ,xe{glvedthat the words were Actionable.; |, || |! | 
2. The Defendant ought to, have juſtified; the wards in London, and. not; at Bryy, for the words ii 
the Declaration were not anſwered : For which: cauſe, Judgment ws; given for-the; Plaintiff, So if one 
lay of a Merchant, That he is 4 Baykruptly Knave,” or Bankrupt. Knave, although that there Bank- 
rupt be ſpoken adjecively, yet an Agion, lieth, as it, was adjudged in Mztton's Caſe in the Comm 
Pleas, Mich. 43. © 34 Bliz. where que ſaid of:ja Merchant, That he! would be Bankrupt in two days, 
which implieth but inclination, yet an /Action lieth, 6 E.6, Dier 72, for that defameth him - (6 
: rade 
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Trade by which he getteth his living : But when the words do not imply an att done, but an inclina- 
tion to an a& which doth not ſcandalize the party in the duty of any office, or function, Nor in his trade 
of living, there an ation upon the Cafe doth nut lic. But to fay that he is a {cditious or theevili Knave, 
theſe do not import an a& to be donc, but an mtcnt or inclination to it, which is not puriithable by the 
non Law. | | 
_ mays ſcond it was reſolved in the Cale of Bittridge, That upon all the words taken togethe 
no Action lay for the Jattcr words dy extcnuate the hirlt, and explain 1115 intent, that he did not 
intend any Judicial perjury» Allo it was umpoſlible that a ſtake can prove him perjured. And there- 
fore upon conlidcration of all the word> tor the impoſſibility and inſcnhibility of them they are not 
actionable 3 as it hath been adjudged, that where one faith. of another, Thor art 2 Thief, for thou haſt 
follen my apples out of my Orchard ; or, For thou haſt robbed my Hop-ground, theſe Jatter words prove It 
no ftclony, and ſo qualihe the proper words of this word (Thief) which of it ſelf, although it be gene- 


rally ſpoken, will bcar an action. And {ſo it was adjudged between Dobbins and Franklyn, Mich. 43 & ©. 


44 Eliz. in the Common Pleas , Thou art a Thief, for thou haſt ſtollen my apples out of my Orchard \, and 


to lay, Thou art a Thief, and that will be proved by ſtealing my apples in my Orchard, So in the Caſe at 


Bar, Thou art a perjured old Knave, and that will be proved by a ſtake parting, &c. For the Office of 
Judges is upon conſideration of all the words to collect the true ſcope and intention of him who ſpeak- 
eth them : And if in this Caſe the Plaintiff had declared only upon the firlt words, Thoz art a perjured 
Knee, the Defendant might have ſhewed all tne words, and the coherence of them, as appearcth be- 
fore in the Lord Cromwel's Caſe, But it was ſaid, that if the Plaintiffs Council had diſcloſed the truth 
of the Caſe in the Declaration, the ſaid words would have well maintained the aCtion 3 for the truth 
of the Caſe was, That in an a&ion between Martin and Wright, the ſtate of the controverſie was, Whether 
the ſaid ſtake ſtood upon the land of the one, or of the other, or inditferently, as a boundary berwixt 
then. And in that a&tion the Plaintiff was depoſed as a witneſs, and by the pretence of the Defendant 
had in his depolition perjured himſelf. But this ſpecial matter was not ſhewed, and therefore it was ad- 
judged, That the Plaintiff ſhould take nothing by his Bill, 


16; Ich. 44 & 45 Eliz. in the Kings Bench, Barham's Caſe. Barham brought an Action upon the 

| M Caſe againit Netherſel, and the words were, Maſter Barham 4di4 burn my. Barn (innuendo) 2 
Barn with Corn, with his own hands, and none but he 3 And after Verdict it was moved in arreſt of Judg- 
ment, That the words were not actionable, for it is not felony to burn a Barn, if it be not parcel of a 
Manſion-houſe, nor full of Corn : And in ſuch Caſe agjtur civiliter, and not criminaliter, & verba accipi- 


enda ſunt in mitiore ſenſu : And the innuendo will not {exve when the words themſelves are not attionable z 


which well agreeth with divers Reſolutions before, 


"27s Rinit. 25 Eliz. in the Kings Bench, between Palmer and Thorpe. Touching defamation: determi- 


nable in the Eccleſiaſtical Court, it was reſolved, That ſuch defamation ought 'to ' have three 
incidents : 1, "That it concern matter meerly Spiritual and determinable in the Eccleſiaſtical Cort, as for 
calling him Heretick,, Schiſmatick,, Adulterer, Dilapidator, &c; 2. It. ought to concern matter meerly 
Spiritual only, for if ſuch defamation touch or concern any thing at the Common. Law, the Ecelefiaſti- 
cal Court (hall dot have conuſans thereof... 3. Although | that ſuch defamation 'be meerly Spiritual 
and only Spiritual ; yet he who is defamed cannot ſue there for amends or . damages, but the, ſuit 
ought to be only for the puniſhment of the ſin,- pro ſalute anime.. And as to the firlt and ſecond ' the 
Caſe.in.22 E, 4. 20, was cited to this effe&t ; The Abbot of S. Albans (ent his ſervant to a feme-covert 
to come to his Maſter and ſpeak with him, 'the ' fervant performed. his:-command, and thereupon the 
wife came with him to the Abbot 3 and when the Abbot and the woman -were- together, the ſervant 
(who knew his Maſters will) withdrew from them; and left-them two in the Chamber alone 3 and then 
the Abbot ſaid to the woman, That her apparl was groſs apparel 3. to whom the wife ſaid, That her ap- 
parel was according to her ability, and according to the ability of her huthand': The: Abbot (knowing in 
what women repoſe delight) ſaid to her, That if ſhe would be ruled by him, that ſhe | ſhould have as: good 
apparel as any woman in the Pariſh, and did ſolicite her chaſtity 3 when the wife would not conſent to 
him, the Abbot did aſſault her, and would have made her. an ill woman-/againtt her will, "which 
the wife would not ſuffer, whereupon the Abbot kept her in his Chamber againſt her. will, and to the 
intent, &c. The husband having "notice of this abuſe to his wife, ſpake of this matter and ſaid, That 
be would have his Attion of falſe Impriſonment againſt the Abbot., for that he had impriſoned his wife : 
Therenpon the. Abbot (adding, one fin to another) ſued the innocent and poor husband for defamation 


' 1n the Spiritual Cort, becauſe the husband had publiſhed, that the Lord Abbot had. ſolicited his wives 


chaſtity, andiyoutd have made her. an ill woman : But upon all this: matter-diſcloſed to the Court, 
the husband had -a Prohibition, becauſe the husband might have had an Aion at the Common :Law 
for this aſſault, and impriſonment of his wife! 3 yet becauſe.the ſcandal determinable in the Eccleſiaſtical 
Corrt Was upon the matter diſcloſed mixed with matter determinable at the Cammon Law,for 'this cauſe 
upon a motion made by the Abbots Council to have a Conſultation in that Caſe, 'it was denied by the 
Court, Vide 18 E. 4. 6. 12 H. 7. 22. Regiſt 46, 47. & 54. | 

As to the third, vide the Statute of Articil; Cleri cap. 1, 2, & 3. and the Statute of Circumſpedte agatis, 
anno 13 E. 1. and F.N. B. 51,: F. K. 52. D.M.53. 4.F. So it appearth that if a Parfon ſue in the 
Spiritual Court for laying violent hands upon him, and to have him excommunicate, or have corporal 


' Puniſhment, and. not for damages or amends but the Plaintiff ſhall recover cofts there : And it the 


__ 1n- cafe of .defamation be put to corporal puniſhment, or for laying hands upon Clerks, 6c. 
I the party will redeem his penance, and agree to pay to the party damnified a certain ſam of 
mony,  appearcth there that the party damnihed ſhall have ſuit for this in the Spiritual Court, and no 
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Prohibition lieth 3 And upon theſe differences you ſhall better underſtand the better opinion in 
12 H. 7. 22. and the icnce of the Regiſt. 54. where all the Juſtices refuſe to grant a Conſultation in 
Caſe of defamation, that is, either becauſe the matter of the detamation was not meer and ſole ſpiri- 
tual, or that the Plaintiff ſued for damages or amends for ſuch defamation 3 and therewith apreeth 
F, N. B. 53 f- | 

# Thcle Reſolutions concerning Scandals (which I amongſt many others for my inltrucion have ob- 
ſerved) at the importunity, requeſt, and deſire of my good friends, ſome within the Realm of Ireland, 
and others dwelling within the remote parts of England, out of the meridian of Wtmin{ter, 1 have 
Reported but in ſummary and ſhort manner, omitting many others which I do not think nccefary to 
be publiſhed, my opinion always being, 4 multo wtilins eſt pauca idonea -effundere, quam multis inmtili- 
bus homines gravari. And at leatt theſe brict Reſolutions, and the reaſons of them being well underſtood, 
and kept, will peradventure give great dire&tion and inftruftion pro multis aliis, and will deter men tor 
words which are but wind to ſubject themſelves to actions, in which damages and coſts arc to be 1cco- 
vercd, which ſomctimes do trench to the great hindrance and impoveriſhment of the ſpeakers. 


Copihold Caſes. 


Ich. 23 & 24 Eliz. in the Common Pleas, Brown's Caſe. A Copiholder in fee by licence made a 
leaſe for years, the leſlce entred 3 the Copiholder having ifſue a fon and a daughter by one 
woman, and a {on by another woman, died 3 the eldeſt fon died before admittance ; It was 
adjudged, that the land ſhould deſcend to the daughter of the whole blood. And in this Caſe 
three Points were reſolved by the whole Court, | 
1. Although that a Copiholder hath not in Judgment of Law but an eſtate at will, yet Cuſtom hath 
fo eſtabliſhed and fixed his eſtate, that the ſame by the cuſtom of the Mannor is deſcendable, and his 
heirs ſhall inherit the ſame 3 and therefore his eſtate is not meerly ad voluntatem Domini, but ad v0- 
luntatem Domini ſecundum conſuetudinem Manerii : So that the cuſtom of the Mannor is the ſoul and life 
of Copihold eſtates 3 for without cuſtom,” or if they break their cuſtom they are ſubje& to the Lords 
will. And by cuſtom a Copiholder is as well inheritable to have his land according to the cuſtom, 
as he who hath Frechold at the Common Law, for Conſuetudo eft altera lex : Cultom and uſage time 
out of mind, 8c. may create and conſolidate Inheritances, For Conſwetredo vincit legem. And Copihold 
eſtates are of great antiquity,, for BraFon who wrote in the time of the Reign of King H. 3. wrote of 
them. Lib, 2. cap. 8. where he faith, S; ipſe ad alinm- transferre volmerit, pris illud reftituat Domino, 
vel ſervienti (id eſt, Seneſchallo Manerii.) fi Domints preſens non fuerit, & de manibs illorim fiat tranſlatio 
ad alium, &c. quia ille non habet poteſtatem transferendi, cum liberum tenement. non habeat. And in the "lame 
Book, fol. _ Et ſemper in bujuſmodi Socagiis conſuetudo loci eft obſervanda. And 4 E.1. (who was the ſon. 
of H. 3.) by the Statute called Extenta Manerii, there it is faid, Inquerendam eft de liberis tenent. quibuſ- 
crinque, &c. Inquirendum eft etiam de cuſtumariis, viz. Quot ſunt euſtomarii; & quantum terre quilibet cuſtu- 


marits teneat, que opera, quas conſuetudines faciat, & quantum opers & conſuetudines cujuſtibet cuſtumarii” 
valeant per ann*, & quantum reddit. de reddit. Aﬀiſe per ann, preter opera &r conſuetudines que poſſunt tal- 


liari, & que non ad voluntatem Domini. By which it appearcth, that all the Parliament eſteemed of them 
as cuſtomary tenants 3 2. That the rent is accounted parcel of the rent of Afſiſe : 3. That ſome of their 
cuſtoms within ſome Mannors are arbitrary at the Lords will, as Fines incertain, &c. and within ſome 
Mannors their cuſtomes are certain, and all that as cuſtom hath allowed, FLY | __ 
42 E.3.25. The Lord brought an action of Treſpaſs againſt his Copiholder,who pleaded, Not Guilty: 
The Jury gave a ſpecial verdich,that the Copiholder had not done his ſervices, by which he brake the cus 
ſtom of the Mannor, for which cauſe the entry of the Lord was adjudged lawful, and that he ſhall have- 


the corn then owe) which proveth that he entreth for the forfeiture, and cannot put him out” 


withont cauſe. So 33 
feiture of his eſtate. 


7. 3Þ Treffaſt 254. If a Copiholder allen itis a diſſeiſm to the Lord, and a for-' 
13 R.2. Faux Impriſonment 7. Tt is there adjudged, that where the heir of a Copiholder recovered 
in a plaint in the nature of an afliſe of Mortdanceſter in the Court of the Biſhop of his Mannor of Sr- 


ney in Middleſex, the tenant brought a Writ of falſe Judgment returnable in the Court of Conmur 


Pleas, which Writ -of falſe Judgment doth not lie'in this Caſe :' But there it is ſaid, that he hath not” 
other remedy, but to ſue to the Lord who hath the Freehold by Petition, and he may if there be cauſe 


reverſe the Judgment'3 by which it appeareth, that-the heir of a-Copiholder is inheritable according to 


the cuſtom, and ſhall recover by plaint in the natuxe of an affiſe of Mortdanceſter; but it is true that 


Charleton (aith there, that he ſhall not have an affiſe *againſt hisLord as tenant in antient demeſne ſhall 
have, becauſe he hath not the Freehold, as Bra&on faith. | ., 


2 H. 4. 12. A Copiholder brought an a&ion of Treſpaſs for breaking of his Cloſe, and cutting of 


his trees, and the Defendant pleaded, Not - Guilty, the Jury found the Defendant guilty, and aſe d 
damages, ' the Plaintiff recovered. © | | | 
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reentry tor non-payment, and for want of payment cntcr, 4 H. 6.11. 21 H.6. 37. It a Bithop grant- 
eth cuſtomary lands by Copy, and dicth, thc Cupibold 15 not determined by his death, for he is Pominy; 
70 tempore, and this grant ſhall bind the Tung, and the Grantee, the Temporaltics being in the Kings 


hands, ſhall have aid of the Kiny,. 


7 E. 4. Danby Chicf Jiifiice faid, That a Copiholder is as wcll inheritable to have his land according, 


to the cuſtom, as he who hath a Frechold at the Common Law. 

21 E. 4. $o. Brim ſaith, that his opinion always hath been and cver ſhall be, That if {ach tenant by 
cultom paying, his ſervices be cz<ctcd by his Lord, that he ſhall have an action of Treſpaſs. | 

15 H. 7.10. & 27 LH. $, 28, A Biſhop grants lands by Copy and dicth, the Temporaltics come to the 
King's hands, the Copihold cliate ſtands, and he ſhall have aid of the King, 

15 H. 8. Br. Tenant by Copy 2 4. The net of a Copiholder Tenant in tall (hall recover in a Formedon in 
the Deſcender by all the Juſtices. By which Calcs it appearcth, that the Judges in all ſuccclions of ages 
have allowed Copihold cſtates to be cttablithed and ſurc by the cuttom of the Mannor, and deſcendible 
to their heirs, as other Inheritances arc. 

2, It was reſolved; when cultom hath created ſuch Inheritances, and that the land ſhall be deſcendible, 
then the Law ſhall direct the deſcent according to the maxims and rules of the Common Law as inci- 
dents to every eſtate deſcendible 3 2yia quod tacite intelligitur deeſſe non videtur. As in 5 E. 4. 7. when 
uſes had gained the reputation of Inheritances deſcendible, the Common Law dirc&cd the deſcent of 
them, and that there ſhould be poſſeſs fratis of an uſe, as"well as of other Inheritances at the Common 
Law, But it was reſolved, that ſuch cuſtomary Inheritances . thall not have by Law any other colla- 
teral qualities which do. not concern the deſcent of the Inheritance, than other Inheritances at the Com- 
mon Law had. And therefore ſuch cuſtomary Inheritance ſhall not be affers to charge the heir in an 
Adtion of debt upon an Obligation made by 'his anceſtor, although he bipd himſelt and his heirs, nor 
the wife of ſuch cultomary tenant ſhall not be endowed, nor the hushand of a woman inheretrix ſhall 
not be of ſuch eſtate tenant by the curteſie, nor deſcent in ſuch Caſc ſhall not take away entry of him 

who hath a cuſtomary right to it, &* fic de ceterys 3 for as without cuſtom {uch ettate at will cannot be 
deſcendible, ſo without cuſtom it cannot have any collateral quality or incident as other Inheritances at 
the Common Law : For Copihalders have cfiates of Inheritances ſecundum quid, that is to ſay, to be 


- deſcendible by cuſtom to their heirs, and not to be determined by-their deaths, nor f{ubject to the Lords 


will, as other eſtates at will are, but they are not eſtates of Inheritance ſimpliciter, ſcil.'to all collateral 
qualitics, but ſuch as cuſtom have allowed, or arc incident to them. | x 

3. It was reſolved, That where the cuſtomary part of Inheritance deſcendeth to the heir before ad- 
mittance, that he may enter and take the profits, and that there ſhall be a puſſeſio fratris before admittance 
upon an aCtual poſſeition as in the Caſe at Bar. And ſuch heir may ſurrender to the Lord before admit- 
tance, as any other Copiholder may, but it cannot prejudice the Lord of his Fine due to him upon the 


. cuſtom of the. Mannor upon the deſcent 3 and he is a tenant by Copy of Court Roll, tor the Copy 


made to his anceſtor doth belong to him 3 as the admittance of one tenant for life,: is. the admittance 
of him in the remainder to veſt the eſtate in him, but (hall not bar the Lord of his Fine which he 
ought to have by the cuſtom; And although it was objected that every admittance: of the heir. upon 
a deſcent did amount to a grant, and 1o may be pleaded, and therefore nothing doth. veſt in' the 56h 
before admittance. To that it was, anſwered and reſolved, -That true it is, that after admittance the 
heir in pleading may alledge it as a grant, and the ſame hath: been allowed for avoiding of inconve- 
nience which might afterwards enſue 3 for if the Copiholder in pleading ſhall be driven to fhew the 
frſt grant, cither it was before time of memory, and ſo not pleadable, or within time of memory, and 
then the cuſtom faileth 3 And for this Cauſe the Law hath allowed the Copiholder in pleading to alledge 
any admittance.as well upon deſcent as ſurrender, as a grant; and yet he may if he al ledge the ad- 
mittance of his anceſtor as.a grant, and ſhew the deſcent to him.and that he entred,and that well without 
any admittance of him 3 but the heir cannot plead, That his father was ſciſed in fee at the will of the 
Lord by copy of Court Roll of ſuch a Mannor according to the cuſtom .of the Mannor, .and that he 
died ſeiſed, ang that the ſame deſcendedito him, for in-truth ſuch intereſt is but a particular intereſt at 


| will in judgment of Law, although it is deſcendible as hath been (aid by.cuſtom : For he is tenant at 


the will of the Lord according to the 'cuftom of the Mannor, beer By 

Note Reader, all theſe Reſolutions and Opinions have'been adjudged and confirmed, as appeareth by 
the Caſes followi Ng. =. | 
he A En Mhie, ann. 24 EL in Suffolk, in Revet's Caſe, it was adjudged by, the Chief Juſtices, 

Lk Wray and 4nderſon, Jufticesof the Aſfiſe upon an.cvidence to. a Jury, that where a woman 

Copiholder in fee hath a husband who hath-ifſuc,and the wife dicth, that the husband ſhall not be tenant 
by the cuitclic without ſpecial cuſtom, according to the Reſolution afoxcfaid 3 and according to their 
opmions the Jury paſſed againſt the husband. 0s 


3+ "if © Rinit. 36 Eliz. Rot. 547. in thie Kings Bench, between Deal. and Rigden ; That whereas by the 


cuſtom of the Mannor, plaints had been made in the Court of the Mannor in the nature of 


ral:aQtions, that if a Recovery be in a-Plaint in the nature of a real action againſt Tenant in tail -(ad- 


| Mitting chat Copihold lands may be-ertailed):that it ſhall be a.diſcontinuance, and take away the entry 


of the-heir in tail 3 for in as much as plaints/in the nature of real Actions arc warranted by the cuſtom, 
It is an incident which the/Law anncxeth to-the cuſtom, -that a recovery ſhall be a diſcontinuance, which 
agreeth with the reaſon of the principal point in Brown's Caſe. Like Judgment was given in the ſame 
Court, M, 35 & 37 Eliz. Rot. 1417. between Clun and Peaſe, | 

/ 4. Paſch, 


1 H.5. 11, 12. A Copiholder may ſurrender to the ute of another, reſerving rent with condition of 
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4o P44 35 Fliz. in the Kings Bench, Rot. 734. between Bullock, and Dibley in Treſpaſs in Brrbs 5 

was adjudged, That if a man fciſed of Copihold land in the right of his wife, ſurrendreth th. 
ſame to the uſe ot another, and the husband dieth, it is no diſcontinuance to tic wite, but that the wil 
may enter, and ſhall not be put to a Cx in vita, nor her heir to a ſur Cui in vita. And if a Copiholder 
for life ſurrendreth to the uſe of another in fee, it is no forfeiture, for it paſſeth by ſurrender to the Loxg 
and not by livery 3 and Copihold eſtates ſhall not have ſuch qualities as eſtates at Conumon Law have 
without ſpecial cuſtom, as hath been often ſaid. Thelike Judgment inthe Kings Bench 30 Eliz. between 
IWright and Portman. And 35 Eliz. in the Common Pleas, between Fox(ton and Colſton, like Judgment was 


gIVCN. 


5. Ich. 35 & 36 Fliz. in the Kings Bench, between Gravenor and Ted. Tn this Caſe two Points 

M were adjudged. 1. That the deſcent of a Copihold in fee ſhall not take away the cntry of 
him who hath right to the Copihold, which agreeth with the Reſolution in Brown's Caſe. 2. That 
where the cuſtom of the Mannor of Alſeſley in the County of Warwick was, That Copihold lands may 
be granted to any perſon in feodo frmplici, that a grant to one and the heirs of his body is within the 
cuſtom : For be'it a Fee-fimple conditional, or an eſtate tail, it is within the cuſtom. So he may grant | 
for life or for years by the ſame cuſtom, for an eſtate in Fee-limple includeth all 3 and it is a maxim in 


Law, Cri licet quod majus, non debet quod minus eſt non licere. 


6. P4# 36 Eliz. in the Kings Bench, Rot. 331. between Fitch and Huckjey, the Caſe was ſuch; 

Richard Fitch the father, Copiholder in tee, makes a ſurrender to the uſe of himielt for life, and 

after to the uſe of Richard his ſon tor life, and after to the uſe of his laſt Will; The father is admitted 

and dicth, and afterwards the Lord pretending cauſe of forfeiture granteth the ſame to a eftranger, In 
this Caſe two Points were reſolved : - | 

I. That the admittance of the Tenant for life, was the admittance of him in the remainder, but not 

to prejudice the Lord of his Fine which was due by the cuſtom of the Mannor, according to the opinion 


in Brown's Caſe. SIR 
2, It was adjudged, that the Fee-ſimple of the Copihold being liguited to the uſe of his Will, did | 
remain in the Copiholder, and not in the Lord. 


7. Rinit. 26 Eliz. in the Kings Bench,” between Clark Plaintiff, and Pennifather Defendant, three 
| Points wete adjudged. a IR 

I. That the heir of a Copiholder may enter and have an Action of Treſpaſs before admiſſion ( and 

ſo if the heir die before admiſſion as the principal Caſe was ) his heir may enter and take the profits 

and have an Action of Treſpaſs, which agreeth with the Judgment in the principal Point in Brow#'s 

Caſe. | | | 

2. It was adjudged, that where King H. 8. granted a Mannor to the Queen his wife for life, that 


there the Queen was a ſole perſon exempt by the Common Law, and may make a leaſe or grant with 


out the King, and ſo may plead and be impleaded alone. Vide 10 E. 3. 18. & 50.18 E.3.1, 2. & 38, 
20 E. 3. Nonability 9.32 E. 3. Brief 346. 49 E. 3. 4. 11 H.6.67.26 H. 6. Aide del Roy 24. 3 H.7.14, 
7 H.7.7. And that the Statute of 32 H. 8. is but explanatory of the Common Law. 

3. It was adjudged, that where the Queen was Tenant for life, and a Copihold eſcheatcd to. her, 
there the Queen may grant the ſame to whom ſhe pleaſeth, and' it-ſhall bind che King, his heirs and 
ſucceſſors for ever 3 for ſhe was Domina pro tempore, and the cuſtom of the Mannor (hall bind the King, 
And it was reſolved that every one who hath a lawful eſtate in a Mannor, be it in fee, in tail, in dows, 


or by the curtcſie,' or tor life, or years, or as Guardian, or tenant by Statute, Elegit, or at will, i 


a Copihold eſcheat or . come to their hands during their time, every one of them at-their will mg 

rant the ſame rendring the ancient rent, cuſtoms, -and ſervices, .and the ſame ſhall bind the Lord why 
Fach the Inheritance or Freehold of the Mannor, for every one is Dominus F tempore and within ti 
cuſtom. As in 20 H. 6. $. the- Chief Juſtice of the Common Pleas who hath his Office þut at will my 


o 
. 


© by cuſtom grant Offices for life; - And it is to be obſerved, that a Copiholder doth not derives 


eſtate out of the. cltate or intereſt'of the Lord only, for then the -Copihold eſtateſhould ceaſe when 
eſtate of the Lord determineth.-- But as it was ſaid in Brown's Caſe, the ſoul and life of a Copihdl 
is the cuſtom of the Mannor 3 and when the grant is made by any who hath a lawtul eſtate, | or inter, 
the Copihdlder is in by the cuſtom without any regard to the eſtate, or perſon of the grantor, and ther 
fore ſuch grant made by the husband and wife ſhall'bind the wie qenoing the coverture, 5 
of a grant made by Non compos mentis, or an'Intant, / or by a Bifhop, Prebend; Parſon, &c.. it ſhalſbind 
for ever, For the cuſtom is, that: the. tehements are parcel -of the Mannor, Er dimiſſ. & dwiſibil' pr 
Dominum Manerii, &c. pro tempore exiſtent”, ſeu per ejus Seneſchal”, &rc. And ſoa feme covert, Non _ 
mentis,” an infant, the ſucceſſors of Biſhops, Prebends, Parſons, &c. are bound by the ſaid cuſtom : But 
by force of theſe words in the cuſtom (per Dominum Manerii, &c. pro tempore exiſten”_) in ſome Caſe 
the Lord ought to have lawful eſtate, and in'ſome Caſes not. And therefore this difference was agreed; 
If a diſſeiſor, or feoffee vf a diſſciſor, or any other who hath a torcious and deforcible eſtate or interdt 
ſubje& to the action, or entry of another, hold Court, and make any voluntary grant upon eſcheat, 
or forfeiture of a Copihold, fuch voluntary grant ſhall not bind him who hath right, when he hath & 
continued the Mannor by a&ion,-or entry 3. for to this intent the cuſtom ſhall be intended of a Lou 
who hath a lawful eſtate or intereſt, But if ſuch Lord who hath a wrongful and defeafible eſtate, admi 
any upon ſurrender made to the uſe of another, or admit the heir upon a deſcent, ſuch admictances ar 
good, and within the faid cuſtom, For ſuch aQts are lawful, and quodans modo judicial to do, ware 
| | | 2 
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"ay be compelled and enforced in a Court of Equity to do 3 and therefore ſuch admittances thall bind 
him who hath right. 


gs. T34{cb. 26 Eliz. in the Kings berich 16 was adjudged, that where the Lord of a Mannor wherein 

P were many Copiholds for lives took a wife, and altcrwards a Copiholder died, the Lord after 
marriage doth grant thc Jand according to the cuſtom of the Mannor tor lives, and dieth, that the wife 
hall not avoid ſuch grants in a Writ of Dower : For although the grant were aftcr the title of Dower, 
yet the cuſtom which 1s the life and torce of the grant was long, betore, And an opinion in 8 Eliz. 
was Cited to the contrary 3 which ſce Dier 251. and yet it was adjudged as above. It fteoffee of a Man- 
nor upon condition maketh voluntary grants of Copthold eſtates according to the cuſtom, and after- 
wards thc condition is broken, and the teoffor cntreth, yet the grants by Copy ſhall ttand ; and there- 


with agrccth the Judgment 17 Eliz. Dier 342. the Countels of Arundel's Caſe. 


9. DAſch. 29 Fliz. in the Kings Bench, betwcen Rows and Arters, it was adjudged, If tenant for ano- 
P ther mans life be of a Mannor, and Ceſtzy que vie dic, and the tenant for. life continue in the 
Manner, and holdeth Courts, and maketh voluntary grants by Copy, they ſhall not bind the leffor 3 for 
in ſach Caſe it was reſolved, that he was tenant at ſufferance, who hath not any lawful intereſt : And 
2 Writ of Terminum qui preteriit lith againſt him, and fo he is a diffeiſor of the Mannor. 


10.7. 33 & 34 Eliz, in the Kings Bench, between Murrell and Smith in Treſpaſs. ' Upon a ſpecial 

verdi& the Caſe was ſuch 3 Queen Elizabeth ſeiſed in fee of the Mannor of Bawdeſey Brutlcy in 
the County of Suffolk,, granted part of the ſame being ancient Copmhold land to Smith the father in fee 3 
and afterwards the Queen granted the Inheritance of the ſaid Copihold to a ſtranger in fee 3 and after- 
wards Smith made his Will in writing, and thereby deviſed the Copihold to Merrell the Plaintiff in fee 3 
and at a Court holden at the ſaid Mannor ſurrendred into the hands of the Queen to the uſe of his Will;: 


. | and in pleading the Defendant Smith did alledge the ſaid grant made to his father, by force whereof 


he was ſeiſed, and fo ſeiſed, dicd ſeiſed, and that the ſame deſcended to the Defendant as his ſon and 
heir, and that the Plaintiff claiming by the ſaid deviſe and ſurrender, traverfed the deſcent to the Defen- 
dant. And the Jurors upon this ſpecial ifſue gave the aid ſpecial verdict : And upon great deliberation 
Judgment was given againſt the Plaintiff. And in this Caſe three-Points were reſolved. 

I. That cuſtom hath ſo cſtabliſhed and hxed the eſtate of the Copiholder, that by the ſeverance of 
the Inheritance of the Copihold 'from the Mannor, the Copihold is not deſtroyed; for as much as the 


' Lord himſelf cannot ouſt the Copiholder, no more can any claiming under him do : For Nemo poteſt 


plus juris ad alium transferre, quam ipſe habet 3 Et quod per me non poſſum, nec per alium: But it was obs 
jected, that every Copihold eſtate in land or tenements ought to ſtand upon two pillars, and without 
ſome of them cannot be ſupported 3 The one that the land or tenements be parcel of the Mannor, the 
other that ſuch land or tenement hath been demiſed and demiſable timie out of mind, fo that parcel of 
the Mannor, and Preſcription are two incidents to-every Copihold : but in the Caſe at Bar one of then 
faileth, for by the ſaid ſeverance the land was not parcel of the Mannor. To which it was anſwered 
and reſolved, for'as much as the land was parcel of the Mannor, and cuftom hath once eſtabliſhed and 
fixcd the eſtate, ſo that once it had both the incidents, for this cauſe- the ſeverance-made by the Lord 
afterwards ſhall not deſtroy the cſtate of the Copihold: uy | 32 

' 2. That in this Caſe the ſaid cuſtomary lands deſcended to the Defendant, notwithſtanding the deviſe 
and ſurrender, for the ſurrender after the ſeverance of the Inheritance of the Copihold from the Mannor 
was void, becauſe the lands were not parcel of the Mannor at the time -of the ſurrender, and the deviſe 
alone cannot transfer ſuch cuſtomary eſtate, For as- it- appearcth by Bra&on before, and by Lirr. 15: 
n cannot be transferred but by ſurrender into the hands of the Lord- according to the cuſtom of the 

annor, - 


3» That after the ſeverance the Copiholder ſhall pay his rent to the feoffee, and alſo ſhall pay and do *' 


other ſervices which are due without admittance or holding of any Court ; As to plough the Lords 
demeans, heriot, and the like 3 but ſuit of Court, and fine upon alienation, or admittance are gone : 


For: now the land or tenement cannot be aliened, for as the Copiholder hath ſome benefit by his ſeve- 
. rance, as appeareth before, ſo hath he great prejudice, for now he cannot ſurrender or alien his eſtate; 


becauſe he cannot alien it by ſurrender in manus Domini ſervitiorum, 'as the cuſtom hath warranted, and 
that he cannot now do, nor the feoffee cannot make admittance or grant of the Copihold, for he is not 
Dominus pro tempore : But it was 'reſolved that ſucti'forfeitures as were fofeitures before the ſeverance, 
as' the making of a feoffiment, leaſe, waft, denying of rent, or the like, are forfeitures alſo after the ſeve- 
rance. So if land were of the nature of Borough Engl; or Gavelkind before the ſame cuſtom, and all 
other cuſtoms which rut with the land remain after the ſeverance : And it was ſaid, that if ſuch Copi- 
holder will alien, there is not any means but to have a Decree againſt him and his heirs in Chancery, but 


thereby the intereſt of thie land is not bound, but the perſon only. 


1. PAſch. 31 El, in the Kings Bench, between Kite and - ®weinton, the Caſe was, a Copiholder in fee 

' of the Mannor cf the Dean and Chapter of Wiſtminſter, called Larton in the County of Oxford, 
ſurrendred his Copihold lands out of Court, by the hands of certain' Copihold tenants according to the 
calftom of the Mannor, unto the uſe of ' another and his heirs upon certain conditions, and after at the 
next Court the ſurrender was preſented, but in the preſentment the conditions were omitted, and he 
to whoſe uſe the ſurrender was made being dead, the Lord by his Stewar, according to the cuſtor, 
did admit his daughters and heirs, who entred 3, he who made the ſurrender by his'Deed, did releaſe 


to the daughters being in poſſeilion, and afterwards entred upon them, and if his entry weie lawful or 
| not 


(5 ] 


[25] 


 Copihold Caſes. 


OY IS IS” pr GO EI FI FI III nn ee rnn— i b 


— — 


not was the Queſtion. And it was reſolved, that his cntry was not Jawful 3 and in this Calc.two Poing; 
were reſolved, PRs 
1. That the preſentment of the ſaid ſurrender was void, for the {urrcr der out of Court cught by the 
AS 15s cuſtom of the Mannor be-preſented in Court, but tor as much as the ſurrender was upon condition, ang 
1! FARE the preſentment was of an abſolute ſurrender, the ſurrender which the Copibolder made was not pre. 
6 Ren ſented : Bur if the truth of the Caſe were,that the ſurrender conditional was preſcrtcd, ard the Steway 
E 37] in cntring thereof omitted the condition, yet upon good proof thereof, the ſurrender was not ayoide i 
but the Roll ſhall be mended, for the Roll doth not conclude in ſuch Caſe the party cither to plead, , 
give in evidence the truth of the matter, | 
The ſecond Queſtion and the greater doubt was, It by the faid releaſe by Deed the culicmary rich 
of the Copiholder were extin&, and he who made the ſurrender barred of his right. And it was 0 
jected that Littleton SecF.1 5. faith, That a Copiholder cannot alien his land by Decd 3 but it he will alien, 
he ought according to the cuſtom, &c. ſurrender,&c. And he faith, that ſuch tenants are called tenants Þ 
Copy, becauſe they have no other evidence concerning their tenements but the Copics of the Cow Þ 
Rolls. And it was faid, that that doth exclude all releaſes by Deed, tor then they ſhould have oth, 
Evidences then the Court Rolls. Alſo it was ſaid, that he who purchaſcth the land, may upon {earchiny ! 
Mok the Rolls be adviſed if the title of the land be good. Bur it a releafe by Deed {hall cxtinguith Righ Þ 
11; 4108 then it ſhall be perilous to Purchaſors, for that it doth not appear in the Rolls, J 
FE To which it was anſwered and reſolved, That the releaſe in the Caſe at Bar extinguiſhed the ri: 
it | - of the Copiholder ; and their reaſon was, becauſe he to whom the relcaſe was made was admitted 
WYMLN the tenements, and Copiholder in poſſeſſion 3 ſo that a relcaſe of a cultcmary right may enure to hin 
and therefore the Lord is not at any prejudice, for he hath had his. Fine upon admittance, and he; 
whom the releaſe was made was in by title, ſci. by the Lords admittance, and 1o the rcleaſe dyfſ 
enure by way of Extinguithment : But it a Copiholder be oulicd by one by tort, there his releaſe h 
Deed to the difſeiſor, or other wrong doer, dothinot transfer his right, nor bar him for two cauſg 
I. Becauſe he hath not any cuſtomary eſtate upon which the” releaſe of the cuttomary right can enux 
2. It ſhall be to the Lords prejudice, for thereby he thall loſe his tne/and ſervices; and tor theſe cau 
the releaſe by Deed: in ſuch Caſe, is utterly void, and this is not againſt any thing Littleton faith, fg 
Littleton ſpeaketh of alienation: by ſurrender, and - that of neceflity ought to be into the Lords hank 
according to the cuſtom : But. the.releaſe 'in the Caſe at Bar cannot be made to the Lord but to th 
Copihold tenant in poſſeſſion : Alſo he who claimeth a Copihold:eſtate by ſurrender, hath not oth 
Evidences but Copies, and fo are Liz#letons words to be intended. Burt he who cdlaimeth extinguiſhme 
of a right, may have. it by a releaſe by Deed : So the Reſolution in Marre!*s Caſe before well aged 
with the Judgment in this Caſe upon the difference aforeſaid in transferring of an cltate, and extir 
aiſhing of a right : And as to the peril of Purchaſors, it was ſaid, That there was not any dangt 
No if the. Copiholder who is in poſſeſſion {cl . the ſame, he will ſhew to the Purchaſor the releaſe mal 
[2 6] to him, and he. who is out of poſſeſſion, cught not to {cl] the ſame till he hath xegained the poſſcflia 
and if any one will purchaſe a title, he is not to be favoured, but in ſuch caſe caveat empror ; and yt 
he.-who hath made ſuch releaſe, may,and ought to acquaint the Parchaſor. with-that which himſelf ha 
done, and ſo no, miſchief. . And yay Chict -Juſtice in this Caſe ſaid, That if one who hath pretends 
right or title to.Copihold land, bargain and fell the ſame to another, it is within the Statute of 32 Hi 
cap. 9. for the Statute faith, If any one bargain, buy, or ſell, &c.. any right or title, in or to any lands q 
tenements : So that.theſe words, any right or title, extend to all manner. of rights or titles, and; b 
conſequence to Copihold lands. ., And a great part of the land of the Kingdom is im grant by Copy 
and therefore the intent of the Makers of the, A&t was to include it, for avoiding of ſnits, maintenanc 
and champerty, and not to leave all Copihold. eſtates to the miſchiefs. mentioned in the preamble of 
fid Ac,eſpecially. when a leaſe for years hath been adjuged in Partriges and Crocker's Caſe, Plow.Com:7\ 
to be within the faid Ac, , ond 
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12. Rin. 30 Eliz. in the Kings Bench, between Melwich and: Luter, the Caſe, was William Ms 
42 wich. brought an Ejedione firme againſt: John Latey and Mary his wife, upgn a demiſe mak 
by. Zobn Melwich, of lands in Eftworth in the County of Shrewrbyry:fox one year, -&c, The Defendat 
leaded, Not Guilty 3 and the; Jury gave a ſpecial Verdict to. this xffe& 3. The Abbot. of Tewksbury m 
* » feiſed of the Mannor of Boveridge whereof the. tenements in which, &c, were patcel, and Copihold lans 
of . the ſame Mannor 3 and that there -were many ancient Copiholds of the ſame Mannor in Eaftwalt 
aforeſaid, which Mannor came to.. the King ;by ; diflolution. | And'the King anno 37 H. $. granted 
Inheritance of all the Copiholds in:Eaftworth to.-Fobn Ogden and-hjs-heirs, who, called it his Manor 
of Eaſftworth : And afterwards a Copiholder : of. the tenements aforeſaid in . which, &c. did ſurrqda 
them to the ſame, Fobn Ogden, who.alſo being ſeiſed of the Mannor of Harbridge within the ſame County, 
at Harbridge granted the'tenements in which to Fobn Melwich-the lefſor of the Plaintiff by |Copy, acor- 
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. When the Lotd of a Mannor having many ancient Copiholds in-:one Town granteth the Inheri= 
tance of all the Copiholds to. another 3 the Grantce may hold Court for | the Copihold tenements, and 
take ſurrenders to the uſe of others, and make admittances and grants : For although it 4snot a Mannor 
in Law, becauſe it wanteth' free tenants, yet as to the Copihold tencments, the feoffee os grantee of ſuck 
a Mannor may hold a Court to make admittanccs and grants of the Copiholds: For every Mannor 
which confiſterh of Frechold and Copihold tenements comprehendeth in 1t (elf in effe& two-Courts; one 
which is commonly called the Court Baron, ſeit. the Court of Frecholders, and in this Court the Stiitors, 
ſeil. the free tenants arc Judges 3 and therewith agrecth 7 Fl. 6. 39 Hl.6.5. 6 E. 3.43. 12 H.7.164 
Another Court is tor the Copiholders, and as to-that, the Lord or Steward of the Mannot is the Judge 3 
and as the other is called the F recholders Court, {o this may be called, the Copiholders Court : And 
therefore when the Lord grantcth over the Inheritance of his Coptholds-to/others, the grantce way hold 
Court for the Copihold tenements only, as his grantor might. And- as to-this Court there necd not. any 
free tenements 3 ſo if all the Frecholds cſcheat, or if the Lord rcleaſeth the tenure and feryices of all his 
free tenants, yct the Lord may hold a cuftomary Court tor his Copihold tenements, to;make admittances 
and grants to them 3 Benedidta eſt —_ quando res redimitur a deſtrutiione, Note Reader,; although 
the Lord by his own act cannot make of one Mannor at. the Cominon Law ſundry Mannors;confiting 
upon Demeans and Frecholds, yct he may by his own a, as by this Judgment appearethamake.a cuigs 
mary Mannor conſiſting upon Copihold ' to the purpoſes-atoreſaid. | 4. was, reſolved, that. the Lord 
himſelf may make a grant or admittance of a Copiholder out of the Mannor at what place, he pleaſeth; 
but the Steward of 'the Court of a Mannor cannot at any Court holden. oft from the Mannor make ſuch 


grants or admittances. Q#od notas Fr  arios ; 


13-N Aſeb. 37 Eliz. in the Common Pleas, between Neal and » Zackgon, it was adjudged by Anderſon 

P Chiet Juſtice of the Common Pleas, Walmſley; and the whole Court, ' That where the :Lord of - a 

Mannor doth demiſe all his lands granted/by Copy to another for 2000 years, that ſuck leſſee may hold = 
a Court for the Copihold according to the Reſolution in the third Point in. Melwiche's Caſe;'- Apd-.in [27] 
this Caſe it was ſaid, that ſo it was reſolved by all the. Juſtices in the Caſe of Sir- Chriftopher Hatton, 

Hte Lord 'Chancellor of England touching Copiholds in | Wellingborough in Northamptonſhire : Note 
Reader, a good difference between theſe Caſes which. conſiſt upon numbers of Copiholds which may 

ſupport a cuſtom, and-one ſingle Caſe of a Copihold,. as: in  MxrrePs Caſe before, in which'the Lord | 
doth not grant taczte any cuſtomary Court, nor the grantee having but one ſingle Copihold cannot hold x #3 


'Court. 


14-N/[76. 27 & 28 Eliz. in the Kings Bench, between Clifton . and - Molineux 5 two Points were Ic- | 
'* folsed by Wray Chicf Juſtice, Sir Thomas :Ga#d4y, and the-whole.. Court upon an evidence . - X 
given--to-a Jury > That if a Court bei holden by a- Steward: of a'Mannor gut: of it, and-divers grants 
and admittances there made 3 the Court and all the grants and admittances are void, for the. Court of 
the Mannor ought to be holden within the Mannox, and not out of the Juriſdiction of it ; which 
agreeth/with the Reſolution of the' fourth: Point wn; Melwiche's Caſe.: . But. it-was reſolved, - that by 
cuſtom the-Coutt may-be holden out. of. the Mannox, : and grants and :admittances.there,good egough : 
As'divers Abbots and Priors uſed to hold Courts at one:Mannor, for divers ſeveral Mannors, and good by 
cuſtom!!! 25$411; '! | vi he 13 bs FO -t; achiitd 13-1365 23m GS oy f , 
2  2.\Tt was xeſolved, that where. a woman. tenant for life-taketh a husband, and the husband commit- 
teth Waſt againſt the cuſtom of the Mannor,. and dieth,;-the: eſtate!of.the;wite is utterly. forfeited by the 
a&t of the hushand. But if a ſtranger doth. 'Waſt without-the aſſent of the/husband, it.is,no forteicure,z 3 
and accordihg to this Reſolution it was certified into the Chancery by Mead and Periam, two: of the Juſti- | = 
'ces of the Common Pleas between the ſame parties as to bathithe Pdints,.'\vppn. conference ,had with divers - A 
 othhy; Jyſtices,— 4 1G bis cj! FAG (Ons, tt Zig debat: - 
iÞ xt ©; rot idgi owed ; £ ys {240114 8 bs _ & 
15. & Rinit. 26 Eliz. in the Kings Bench, Sar Foun Tavernor-and Cromwell, It was reſolved by 
" "TN -Iray Chict Juſtice; Sir' Thomas 'Gawdy, and the:whole Court upori-evidence to. a. ary, That 
ifa Cepiholder be ſeiſed: by force of ſeveral - Copies, ſczl. -of black acre;-by; the rent of--4... = white 
acre Bythe'rent of 4d; and of green acre by the rent . of! 6 4.: Arid afterwards the Copiholder com- 
mittee/Waſi-in part of 'black acre, .or maketh a feoffmenit-of part of black acre, or denieth. the. xent of 
.that acre, by that all black acre is forfeited,” but it is no forfeiture of white; acre, on gxeen acre. Fox 
Ih&ugh' they all are inione- hand; yet every acre is holden: ſeyerally, OO SO ETRTY PEE FRGnY 1 2 condt- 
tion Law zacite annexed; ſo-as the forfeiture of. the one-cannot be-the forfeiture of any.of the other, 
for the ſeveral conditiohs in i Law follow the ſeveral. tenures 3 and therefore the forfeiture of the ons , . 
cannot{be the forfeiture of the other : . So. it: was at the ſane time reſolved;; That if the faid Copiholdexr [: b J 
of the ſaid three acres ſeverally holden as aforeſaid, ſurcendreth. them to-4, and his heirs, .and the Lord 


admitteth+ A. accordingly, Tenendum per: antiqua ſervitia, inde prius debits & de fore conſueta,, ox to-ſuch 
_ ol 


['E] 


effect 3 and-after 4, committeth a forfeitire in black-acre,; be ſhall forteis.the {ame only, a 
the other. And ſo itiis not materal whether the Copibold-: be in one or {eygral. Copics. And 
-adjudged-upon a demurrer, Hill, 35 Eliz. inthe Common Pleas, between. \James Tavernzr.! 

_ "Thomas 'Cromwel Defendant.' 1 | £14. PHE | lah 
-- So if divers ſeveral Copiholds:eſcheat-tothe Lord, and he: regrant them to another;.T 
qua ſervieia, &c. they {tial be: ſeverallyrcholden as they.. were before the eſcheat: And.in, this 
'relolved, That when a Copiholder ſurtendreth to the uſe;-of another, and. the Lord admits, him, now 
he who is fo admitted is. im by him: who made the ſurrender 3 and iv...plaint.in nature of a Writ 
of- Entry in' the Per, ſhall be ſuppoſed in the Per by hich who made the furrenderz for the Lord is but 

Bb | | 


an 


Copihold Cates. Part 1 V. 
an inſtrament to make admittance, and he who is admitted ſhall not be ſubjed to the charges or jncum. 
brances of the Lord : And fo Reader, where it is faid in the Caſe of Clifton and Molineux bctore, that by 
the forfeiture of the husband all the cſtate of the wite (hall be forfeited, it is to be intended all the Copj. 
hold eſtate under the ſame tenure... 


16. Ich. 42 & 43 Eliz. in the Kings Bench, between Hubbard and Hamond. Upon an evidence to 
M a Jury, thele Points-were reſolved by Popham Chict Juſtice, Gawdy and Fenner Juſtices of the 
Kings Bench, -- > + | | | 
4 That if the Fine of Copiholders of a Mannor upon admittance be incertain,yet the Lord cannot de. 
mand and exa&t exceſſive and unreaſonable Fines, and if he do, the Copiholder by the Law may deny to 
pay them without any forfeitursAnd it thall be determined by the opinion of the Juſtices before whom the 
matter'is depending, or upon demurrer, or upon evidence to a Jury upon the confelſion or proof of the 
yearly value of the land, whether the Fine demanded were reafonable or ngt : For if the Lords may aſſeſs 
excelfive Fines at their pleafares, all the eſtates of Copiholders, which are a great part of the Realm, and 
which have continued time ont of mind.,6:c.ſhall be at the wills of the Lords to be defeated and delixoyed, 
which ſhall be inconvenient,” And it was faid, that according to this Refolution in this Point, it hath 
been adjudge@®in the Common Pleas in Hoddeſdon*s Calc. | 
2.2, It was'refolved, that if the Lord in caſe of incertainty of Fines aſſeſs a reaſonable Fine, and require 
[2$] the-Copiholder to pay the ſame, the Copiholder is not tied to pay it preſently, becauſe he cannot tel 
what Fine the Lord will ſet 3 Er nemo tenetur divinare 3 and theretore he could not provide any ſuch ſum, 
eh and for this cauſe he ſhall have convenient time to pay it, if the Loxd appoint no certain day tor the 
[111M payment of it. But otherwile it is of Fines certain. | 
3+ It was reſolved, that where a Copiholder hath ſeveral lands ſeverally holden by ſeveral ſervices 
| by Copy, there the Lord ought to aſſeſs and demand the Fines ſeverally tor every parcel which is ſo ſeve. 
1M rally holden. 'For the tenant may refuſe to: pay the fine for one parcel and forfeit it, and pay the fines 
ill for the other, And it was agreed in Taverner's Caſe, every ſeveral tenure hath a ſeveral condition in Law 
['S | tacite arinexed toit'; and therefore the Lord ought, for every ſeveral tenure aſſeſs and demand a ſeveral 
| Kine: So if all the ſaid ſeveral Copiholds be ſurrendred to the uſe of another and his heirs, and the Ig&d 
| adthit him Tenendum per antiqua ſervicia inde prius debita & de jurre conſueta, there, as it was reſolved in 
JUht | Trverner's Caſe, the tenures are ſeveral, and therefore the fines ought to. be ſeverally aſſeſſed and de- 
' 1 manded. SSI "1 L - WF a 
Wt | | 4+ Popham Chief Juſtice (aid, it was adjudged in Sand's Caſe, that no fine is due to the Lord either 
n ſurrender or deſcent till admittance 3 for the admittance is the cauſe of the fine, and if after the 
tenant deny to pay the fine it is a forfeiture. And ſoit was reſolved by Wray and Periam Juſtices of Aſhe 
in evidence to a Jury in the County of Skffolk, between Sir Nicholas Bacon Knight Raintiff, and 
Flatman Defendant, Ge a Copihold of. the Mannor of Walham in the Willbwes in the County of 


Suffolk; 


mate tis in quibus, fc. pref. \ 


And it was argued by the 
Glee? TT F- 


b 
[3] by the ſiwrrender the eſtat 
feoffees of an uſe may do at t 
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2: Weſtwick, in the Caſe at Bar, 
be intended that I. Weſtwick, requeſted 
nplied it it; when it is aid, ' Owod 
rant, the, aid every admittance of a 
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by Cop 
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WholeCourt, that if the Lord after ſuch firrrender grant the land to' Gafty que »ſe/and a; ſtranger, dl 
ſhall ennre to the Ceſtwy que #ſe3/Or if he admit Ceſtuy queuſe upon condition, the condition is void, 
for after admittance he is in by him who'tnade the ſurrender; | As if a mart deviſe a term-to F. S, - | 
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Part I'V. Copihold Caſes, 


the executors agree'and aſſent that F. S. and 7. P. ſhall have the term, 1n this Caſe 7. 8. ſhall have the 
eexm alone and abſolutely, for after the aſſent of the Exccutors hc is in by the deviſe. And it was laid, 
that it hath been lately adjudged in Bzntzng 5 Calc, That where a Copiholder ſurretdreth to the uſe of 
another for life to the Lord, and the 1.ord admit him to hold to him and his heirs, that-yet he who is ſo 
admitted,hath but an eſtate tor life, tor he 15 m after the admittance by force of the turrender. 

As to the ſecond Objection it was an{wered and refolved, That without {pecial cultom, for Con- 
ſuctudo loci eft ſemper obſervanda, Or other {pecial matter which 1s the ſame CE, the admittance (hall 
enure only to the husband for the cauſes atoreſaid.: For which cauſe Judgment was given for- the 


Plaintiff, - 


13.7 27 & 28 Eliz. between-Charls Bunting Plaintiff, and Richard Lepingwel Detendant in Treſ- 
paſs, the Caſe as it was ound upon ſpecial Verdict was ſuch 3 John Bunting father of the Plain- 
tiff, and Agnes Adingſhal did contra& by marriage betwixt them per verba- de preſenti tempore z and 
afterwards 10. Decemb. anno Dom. 1555. the {aid Agnes took to husband Thomas Twede 3 and after- 


wards g. FJulii, 1555+ Fobn Bunting libclled againſt the faid Agnes upon the faid . Contra in the 


Court of Audience, upon the proceeding of which, Libel, ' Decretum fuit quod pred. Agnes ſubiret matrimg- 
aium cum prefato Johanne Bunting : Ez inſuper pronunciatum ., decretum & declaratum fuit diGtum 
matrimonium fore mellum, &c. And further- it was adjudged, that the faid Fohn and Agnes ſhould 
entermarry, Which they did, and had ifſuc the Plaintiff, the ſaid Thomas Twede then living, and after-- 
wards John Bunting dicd 3 and it was further found, that one Richard Bunting father of the ſaid Fobn 
was a Copiholder in fee of the land in which,.i&c.. holden of the Mannor of: Golding in" Ganifeotne in 
Eſc ;-and out of Court according, to the ;cuttom 7 of the Mannor did ſurrender by the hands of 'the 
cuſtomary tenants unto the Lord to the uſe of Margaret his wite and Robert his younger ſon, and dicd, 
after whoſe death-the'ſaid ſurrender was preſented according to-the cuſtom 3 'and thereupon the Lord of. 
the Mannor gave admittance, and granted ſeifin of the land to Margaret and Robert, and to the heirs of 
Rohers \ - Margaret: died, Robert ſurvived, and ſurrendred the land to the uſe of Emme his wite, and' died, 
Emme Was mitted: Charles Bunting as coulin and: heir of the ſaid Richard Bunting, ſcil. fon and+. heir 
of John, ſon and heir of the ſaid Kichard centred upon Emme, and the Defendant as her ſervant, and by 
het. commandment,” did recnter, upon which reentry. the Plaintiff brought the Adtion. And in this Caſe 
five Points were reſolved. » 35 | IF | Ds Th oe ng 
1. That although that Twede being de fatto the husband of the: ſaid Agnes was not-party to the ſaid 
ſait, nor to the Sentence in. the, Spiritual Conrt which diflolved the ' marriage ; betwixt him , and- the 
faid Agnes, but the ſaid Agnes only.z' yet the ſentence' againſt the ; woman only being, but. declaratory, 
was. good, and ſhall bind the husband de fatfo and for 'as much as the conuſancaot the right of mar- 
riage doth belong to the Eccleſiaſtical Court, and the ſame Court hath given ſentence in this Caſe, the 
Tod of. our Law ought (although it-beagainſt-the-reaſon of our Law ) to giver faith and-credit to their 
proceedings and ſentences, and to. think that their proceedings are conſonant to the-Law of holy Chuxch, 
for cuilibet in ſua arte perito eſt credendum; and {o always have the Judges ot our Law done, as appeareth 
in 34 H. 6. 14. "11H. 7. 9. 8 Afſ.'pl. So that-it was reſolved,, that the Plaintiff was legitimate, and no 
2, 'When Richard Bunting Copiholder doth ſurrender into the hands of the Lord to the uſe of the ſaid 
Margaret and Robert without limitation of any eſtate, it was reſolved, that they had eſtate but |for their 
lives, for as well eſtates as deſcents (hall be directed by the rules of the Law, as neceffary conſequents 


. 


upon the cuſtom, if there be not a ſpecial cuttom (which always is to be kept) within the Mannor ; as 


theſe words, fibi & ſuis, or fibi & afſignatis,, or ſuch like may by: cuſtom create-an eſtate of Inheritance, 


And it was obſerved that the eſtates in theſe Caſes limited upon ſurrenders, are always annexed to cftates _ 


. of him to whoſe uſc'the ſurrender is made, and always the ſurrender to theLord:is general without limi- 

\ tation of any eſtate, F ; | 
3+ It was reſolved, That when the Lord doth make admittance and deliver ſeiſin to Margaret. and 
Robert, . and the heirs of Robert, it was only an admittance to them for the term of their lives, the rever- 
tion over to Richard Bunting who made the ſurrender, becauſe the Lord is but an inftrument in'this Caſe, 
and./wherr he hath admitted according;to' the'effe& of the ſurrender,” nothing rernains in' him but; the re- 
verſion of the: eltate-in himzwho.made the furrender to diſpoſe of as pleaſeth him according to the cuſtom 
of the Mannor 3 and thoſe who were admitted for their lives were in by him who made the ſurrender, 


Which cannot be if the reverſion ſhall be in the Lord. | | | 
4: Although that he who is admitted is in by him who made the ſurrender, yet it was reſolved a 


wy £ 


man'may ſurrender (as Robert Bunting. did in this Cafe) to the uſe of his wife, becagſe the husband 


doth-it not” immediately to his wife but by two means ,/ ſcil. by the ſarrender of the husband to 
the: = to the. uſe of thei wife, and by the admittance of the Lord to the wike according to the 
render... . PINE: | | | 
-'5,., When Richard Bunting made a ſurrender 6ut of Court, and died before that it was preſented in 
Court,” yet the ſurrender being preſented after his death according to the cuſtom is good, but «if it had 
not been preſented according to the cuſtom, then the ſurrender became of no force or effed, So-if the 
tenants by whoſe hands the ſurrender was made die, yet if the fame upon good proof be preſented, it is 
good, enough. So in the Caſe'of Kite and ring before, where. he to whom the ſurrender was made 
died before admittance, yet his heirs ſhall be admitted, And this aft Point was reſolved. without any 
. difficulty or ſcruple, and that was the true Caſe of Bunting mentioned in We/tzvick's Caſe next before, and 
well agreeth with the reaſon of the ſame Caſe; 


vi} 
L 
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I P44. 36 Eliz. in the Kings Bench, between Anaſtace Downe Plaintiff, and Elias Hopkins Defen« 
dant in Treſpaſs, the Caſe was 3 Within the Mannor of Chaldwarton in the County of Suh. 
ampton there were divers cuſtomary lands and tenements 3 and that by cuſtom of the Mannor time out 


mind, 6c. had been granted by copy of Court Roll of the ſame Mannor. for one, two, or three lives; 


Of which Mannor Sir George Pawlet and Elizabeth his wife, as in the right of his witc were ſeiſed, &c 
and at a Court of the ſaid Mannor 4 & 5 Phil. & Mar, granted the place where, &c. bcing parcel of 
the cuſtomary tenements, &c. to the ſaid Anaſtace durante viduitate ſua 3 and if this grant were ac. 
cording to the cuſtom of the ſaid Mannor or not was the Queltion. And it was adjudged that this 
grant was within the cuſtom, for every grant durante viduitate 1s tor life, as appeareth by Litt. go, 37 KH, 
6.27. 14 Hl. 8. 13. &c. but cvery grant for life is not durante viduitate , for a general eſtate for 
life is larger and more beneficial then dwrante viduitate. In Mich. 2 & 3 Eliz. Dier 192, iſſue Was 
taken, whether the cuſtom of the Mannor was, that the wife of every Copiholder ſhall have the lang 
after the death of her husband- for the term of her life 3 and gave in evidence that the cuſtom Was, 
that ſhe ſhould have it dzrante viduitate. And it was adjudged, that this evidence did not maintain the 
cuſtom alledged before , becauſe it is a lefle eſtate then cuſtom pro zermino vite was, and the effect and 
ſubſtance of.the ifſues joyned betwixt the parties are to be proved preciſely. But in the principal Caſe 
it was reſolved, that the cuſtom is well purſued, becauſe the eſtate granted was leſs then the cuftorn did 
warrant 3 And that agrecth with the Reſolution before of the ſecond Point of Gravenor's Caſe, And in 
this'Caſe it was ſaid, that the Lord of a Mannor tpay by word retain one to be Steward of his Mannor: 
and to hold the Courts thereof,as well as a Baily may be, and that by word, and this retainer ſhall ſerve 
till he be diſcharged, and therewith agreeth 8 Eliz. Djer 248. | 


20. T Rinit. 41 Eliz. in the Kings Bench, between” Harris and Faye,upon a ſpecial Verdid& three Points 
were reſolved. + 
T7. That the Lord of a Mannor may retain onto be his Steward, and to keep his Courts by word, 
and this retainer ſhall ciidure till he be diſcharged thereof, and therewith agreeth the opinion in Caſe 
2. Where a Copiholder of the Queens Mannor was attainted of Felony, by which the Copihold did 
eſcheat, that the Queens Steward may grant the ſame over ex officio without a ſpecial warrant; for the 
cuſtom of the Mannor doth warrant the Steward of the Mannor for the time being/to grant it, and 
the cuſtom bindeth the Queen and her heirs : But although he may by the Law do it, yet his duty is 
before he make any grant to inform the Lord Treaſurer of England, Chancellor and Barons of the 


| Exchequer, or any of them, for his better direction, and for the more avail of the Queen in; ſuch 


Caſes 


to Gard the Queens Courts : But he ought (if ſuch voluntary grants by him made upon eſcheats or fors 
feiture ſhall be good) to have Letters Patents of -the Office of the Stewardſhip of the Mannor. And-it 
was faid in this Caſe, That it was adjudged in the Common Pleas in the Lady Fwlian Holcrofi”s Caſe, that 
whereas one was generally retained by the Lord of a Mannor by word to be Steward of a Mannor, and 
to-keep his Courts, that ſuch Steward may take ſurrenders of cuttomary tenants of the Court, for till ſach 
Steward be diſcharged, he is Steward of the Mannor, 'as well by the retainer by word,” as if he had a 


21. Rinit. 37 Eliz. between Shaw and Thompſon, the Caſe was 3 That the Plaintiff late the wife of 
a Copiholder in fee, of a Mannor in which: by ſpecial cuſtom -women were to be-endowed, re- 
covered” Dower by plaint in the Court of the Mannor 3/ and becauſe her husband died ſeiſed, ſhe reco- 


vered 40 1. damages for the profits from the death of her husband, The woman brought an Action of 


-debt for the 40 1. in the Kings Bench. | | 
And in this Caſefrſtyit was reſolved, That the wife ſhall not have Dower of a Copihold,it it be not by. 


ſpecial cuſtom, | 
ln, When a wife is to be. endowed by cuſtom of a Copihold, then ſhe ſhall have incidents to. Dower, 
and therefore in ſach Caſe ſhe ſhall recover damages by the Statute of Merton cap. de viduis, ere. And 
therefore in the'Caſe at Bar the recovery cf the damages was lawful; and although they exceed 40 s 
yet they were well warranted by Law : which two Points agree' with the Reſolution before in Brown and. 
Rrvet's Caſe. | EG G7 Fs 
3. It was reſolved, That no Action of debt. lieth for the ſaid damages at the Common Law, for upon 
ſuch Judgment no Writ of Error or falſe Judgment lieth, but the. remedy is in the Court of the 
Mannor, 'or inthe Chancery, which is alſo agreeing to the Reſolution in Brown's Caſe. And Fenner 
Juſtice ſaid, That he hath ſeen a Record of 36 H. 8. where the Lord upon a Petition to him, had for 
certain Errors in the proceedings, reverſed ſuch Judgment given in his own Court; And upon that.the 
Defendant ſhall have an Ardita querela to be reſtored to the damages recovered againſt him, Vide 13 K2- 
cited in Brown's Caſe, 14 H.4. vide 7 E.4. 29. | | 


22-P Aſch. 37 Eliz. between Hee and Tailor, in a Writ of Error in the Kinge Bench. The Writ of 
Error was brought upon a Judgment given in the Common Pleas, where the Caſe was ſuch; 
Ferningham Eſquire was Lord of the. Mannor of Mmford in the County of Swffolk,, and Tailw 


claimed the Underwood of #: great Wood. called Mzrford-Wood, parcel of the ſame Mannor to be 
demiſed, and demiſable time ont of mind, by Copy | of Court Roll of the ſame Mannor, to be cut 


yearly by four or tive acres at the moſt, and conveyed to himſelf a' grant of the ſaid GRID by 
| | | OP 


Tt was reſolved, That the Auditor or Receivor of the King hath not Power to retain a Steward 
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Copy, &c. according to the euſtom 5 and for tref] paſs done in the Underwood; "he brought the Action 
of Treſpaſs againſt Hoe : And'it was adjudged in the Common Pleas, that Underwood growing upon 

cel of the Mannor may by caſtom be granted by Copy of Court-Roll of the ſatne Mannor 3 And that 
Fadgment was affirmed in the Kings Bench, fot it was there faid, That the faid Underwood tnay be 
granted by Copy, becauſc it growcth upon parcel of the Mannor ; alſo it is a thing of perpetuity to 
which cuſtom doth extend, for after every telling the Underwood groweth again, ex ftirpitibus. So 1t 
was reſolved, that herbage, or any protit of any parcel of the Mannor, may by cuſtom be granted . by 
Copy : And it was faid that a Fair appendant tothe Mannor ot - Crokehorn in the County of Somerſet is 
granted by Copy of the fame Mannor, And that well explaineth the Reſolution in Mrrre!'s Cafe before, 
concerning the hiſt of the pillars upon which a Copihold ftandeth, ſci. Cuſtom. 


23-[-- 18 & 19 Eliz. in the Kings Bench, Frenches Caſe. If a Copihold eſtate be forfeited to the 
Lord, or Eſcheat, or otherwiſe come to the Lords hands, if the Lord make a leaſe for years, 
or for life, or other eſtate by Decd, or without Deed, that this land can never after be granted by Copy, 
for the cuſtom is deſtroyed, becauſe that during ſuch eſtates, the Tand was not demiſed or demiſable by 
Copy of Court Roll : So if the Lord make a teoffment in fee thereof upon condition, and afterwards 
enter for the condition broken, , yet it can never be regranted by Copy 3 But if the Lord keep the land 
in his hands for a long time, or let the ſame at will, he, his heirs or atſigns may regrant it at pleaſure, 
So if the interruption be wrongful, as if the Lord be difſciſed, and the diſſeifor dieth ſeiſed 3 Or if the 
land be recovered againſt the Lord by falſe verdi&, or erroneous -Judgment 3 in theſe Caſes, till the 
land be recovered, or the Judgmerit reverſed' by the Lord of the Mannor, the land was not demiſed; or 
demiſable, and yet after the land is recontinued, the ſame is grantable by Copy 3 for, Non valet impedi- 
mentum quod de jure non ſortitur effectum, & quod contra legem fit pro infecio habettr : But if the land {ſo 
forfeited, or eſcheated before any new grant made be extended upon a Statute, or Recognifance acknow= 
hogs by the Lord 3 Or if thewitc of the Lord hath this land affigned to her in Dower, althongh-that 
the 


impediments are by actin Law, yet in as much as the interruptions are lawful,” the lands cant ne-+ * 


ver again be granted by Copy. 1f a Copiholder accept a leaſe for years of the Lord of his Copihold, the 
Copihold is Fetroyed for ever, and can never be granted again : If the Copiholder take a'leaſe for 
years of the Mannor, by that his Copihold hath not continuance, as it was adjudged, Paſch. 17 Eliz; 


in 'Hide's Caſe; but in the ſame Caſe it was reſolved, That ſuch leſſee may regrant the Copihold to 


whom he will, for the land was always demiſed or demiſable ; And if a Copihold be ſurrendred to 
the leſſor of the Mannor, or be forfeited to him, he or his Executors or Aﬀgnees may regrantit : And 
if a Copihold eſcheat to the Lord, and he alieneth'the Mannor by fine, feoffment, or otherwiſe, his alienee. 
may. regrant the land by Copy, for it was always demiſed or demiſable : And by theſe Reſolutions you 
will better underttand the learning in Marre!'s Caſe before, concerning the ſecond pillars of Copihold, 
feil.' demiſcd or demiſable time out of mind , &c. | "Pp 


& 3 E. Caſe was, that a Copiholder of certain lands called Collins parcel of the Mannor, &c. in plead-= 
4 -ing alledged, ©»od infra Manerium pred. talis habetur, necnon a toto tempore cujus contrarit id 


bominum non exiſtit, habebatur conſuetudo, ( viz.) tuod quilibet tenentes pred. tenementorum vocat. Collins, had 


uſed to have Common in ſuch a place parcel of the faid Mannor 3 And if the cuſtom may be alledged 
within the Mannor and applied but to a ſingle Copihold was a demurrer in Law. And it 'was ad- 
judged, that ſuch cuſtom as well for the form as for the matter was not good : For firft,.the Copiholder 
in his own name cannot preſcribe for the weakneſs and baſeneſs of his cltate 3 but if he will preſcribe 
he ought to preſcribe in the name of the Lord of the'Mannor, ſcil. to ſay, That the Lord of the Man- 


and his Tenants at will, &c. as it appearcth in 22 H. 6. 51, &c. 'And that ſhall ſerve when the Copi- 
holder claimeth Common or other profit in the ſoil of a ftranger : But when the Copiholder claimeths 
Common or other profit in the Lords ſoil, then he cannot preſcribe in the name of the Lord 3. For the 
Lord cannot peofceibe to have Common or profit in his own ſoil 3 but then the Copiholder for as much 
as he cannot preſcribe, neither in his own name, or in the Lords name, of neceſſity he ought to alledge, 


- thatwithin the Mannor is ſuch a cuſtom as in the Caſe at Bar: And as when the Copiholder'claimeth 


Common or other profit in the ſoil of the Lord, he ought to claim it by cuſtom of the Mannor ; ſo 

when he claimeth in the land of another which is not parcel of the Mannor, he cannot claim it by the 

cuſtom'of the Mannior 3 for the cuſtom is, ©#0d infra Manerium talis, &c. conſnetudo, and therefore he 

cannot apply” it, or by force thereof claim any thing out of the Mannor, as it was done 21 Eliz. Dier, 

pu ch ore it was clearly miſpleaded 3 but in ſuch Caſe he ought to preſcribe in the name of the 
or | 


Note a good difference between preſcription which is perſonal, and is always done in the name of a 
perſon certain and his Anceſtors, or thoſe whoſe cſtate he hath, and cuſtom which is local and alledged 
n'no perſon, but within the Mannor, &c. is ſuch cuſtom, and that ſerveth for them who cannot preſcribe 
n their own name, nor in the name of any perſon certain, as Inhabitants of a Town, &c. as it appear- 
&hin15 F. 4.29. 40 Aſſ. 41.2 Ma. Br. Preſcription 100, 6 E. 6. Dier 71. Alſo allegation of a cuſtom 
ſhall ſerve when it is referred to inſenſible things: ſci}. that all ſuch lands are deviſable, &c. or the like, 
Vide 40 Aff. 41. And becauſe in the Caſe at Bar the cuſtom may have a reaſonable beginning 3 That a 
Copiholder only ſhould have Common, or Eſtovers, or other protit only in the land of the Lord, 
and that in' many Mannors, ſome Copiholders have had Common in a. waſt of a Mannor, and others 
im another ſeverally, ſo as the cuſtom-cannot be applicd to all ; And becauſe that all the other Copi-: 


| holders may be determined or extinct, for theſe cauſes that the cuſtom was well alledged in the Caſe 
at Bar, as well tor the manner as for the matter 3 And ſuch cuſtom for a Copiholder to have Com- 


ITIOTY 
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-norand his Anceſtors, and all thoſe whoſe eftate he had; have had Common in ſuch a place for him © 
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t Eftovers in the Lords Wood parcel of the Manyor whercot the Copihold was holdan, was 

pers wake to be good. Paſch. 10 Eliz. as it was ſaid in this Caſe. Vide 21 E. 3. 34.:1 Ma. Dier 11 4 
EF. 6. Dier 70, 71. And becauſe that it hath been often ſaid, That the cuſtom of the: Mannor is the 
foul and life of the Copiholders, it was necdful in my opinion to add this Caſe, to ſhew how he ſhall 


alledge the cuſtom, and when and how he ſhall preſcribe... 


Paſch. 26 Eliz. 


Mittor's Caſe. / 


Uecen Elizabeth by her Letters Patents under the Great Seal, did conſtitute and. grant the Office of Þ 
' Clerk of the County Court, or Shire-Clerk of the County of Somerſet to Mitton,.. with. all . fees, Þ 
8c. for term of his life. And afterwards the Queen did make Arthur Hopton Eſquire Sheriff of the ſame Þ 
County, who interrupted Mztton, claiming that which was granted to Mitton to be incident to his Office | 
of Sheriff 3 and thereupon he did appoint a Clerk himſclt of the. County Court., Mzjon thereupon 
complained to the Lords of the Council, who referred the conſideration of the validity of the grant 
the ſaid Office to the two Chict Juſtices Wray and Anderſon, before whom the matter was often debatcd; 
And Miton's Council did argue, that the grant was good in Law tor three cauſes: 9s eee 
I. Becauſe the County Court is the Queens Court,” and in it as to all Actions and proceedings. by 
Juſtices, or other Writ, or by Plaint, the Suitors are the Judges, and the Sheriff but the Miniſter ; And 
as to Utlagaries, the Coroners are Judges 3 and in_proot thereot were cited 6 E. 4. 3. b, 7 E. 4. 23, 
39 H.6.5. 26 Afſ. 45. And therefore it was concluded, that the Queen in her own Court may appoint 
a County Clerk to enter the Judgments and procecdings: in the ſame Court. TIE < 
2. That Arthur Hopton (who was Sheriff after the-Patent) cannot. avoid it, and. principally becauſe 
the Sheriff hath his Office but at the will - of the Queen, - which Office at her pleaſure ſhe may determine 
in part or in all ; And the Queen hath granted the ſaid Office of Shire Clerk to Mjtton for the term-of 
his life, and therefore the, ſaid Sheriff cannot avoid it _ Wu | 
3. Mitton's Council ſhewed two or three Precedents, by which it appeareth that ſuch Offices had 
been granted in the time of King H. 8, and after 3 and that was the ſubſtance of all which was ſaid fo 
the maintenance of the ſaid Letters Patents. And after many Arguments (becauſe: the Caſe did *con- 
cern the validity of the Queens grant.) the two Chict Juſtices had conference with the other Juſtices, and 
upon conſideration had of the Letters Patents, and of all that was ſaid in maintevance of them, it waz 
reſolved by all the Juſtices allo contradicente aut reluante,That the ſaid Letters Patents were void in Lay; 
and the reaſons and cauſes of their Judgment were : Be SEO 
1. That the Office. of Sheriff is an ancient Office which had continuance long, before the Conguelk 
and.is an Office of great truſt and. authority 3 for the King doth commit to. him cuftadiam Comitatik, 
the cuſtody. and guard of the County 3. And when the King doth appoint a Sheriff. durante beneplacity 
although he may determine his Office at his pleaſure, yet he cannot determine it in part, as in one Town| 
or Hundred, or any other part, nor abridge the 'Sheriff, of any thing incident, or appurtenant to hy 
Office, for the Office is intire, and ſo ought.to continue.in his wa”, without any fraction or diminy: 
tion, if it be not by A& of Parliament, or that the King make any Town a County in it ſelf;- and ap 
point a Sheriff and all things incident to a Sheriff within the ſame Town; but cannot determine'thz 
Office of the Sheriff, or any part without making a new Sheriff, ſc}. for the execution and adminiſtry 
tion of. Juſtice. And it was reſolved, that the County Court, .and the Prin. all proceeding 
there are incident to the Office of Sheriff, and therefore cannot by Letters Patents be divided from it: 
And although the faid grant had been made to Mitton when the Office of. Sheriff was void, yet it. hal 
been void, and when >> Hhicen hath appointed one, he ſhall ayoid it. + And ſo, it was faid it was a: 


4 


judged in Scrogge's Caſe in the beginning of the Reign or Queen Elizabeth  where:the Caſe was 3 Thit: 
In time of vacation of the Office of Chicf Juſtice of the Common Pleas, Queen Mary, granted the Offi 
of the Exigenter of London to Scrogges, and it was holden void, becauſe it was incident to the Offi 
of Chicf Juſtice of the Common Pleas, which the Queen cannot have, and the next Chief Juſtice ll; 
avoid it, | | ab IG 7 a8 3b: 
And as to the firſt ObjeQion it was :anſwered, That in all Writs directed to Sheriffs concerning tht 
County Court, -the King faith, In Comitatu jrs And inall returns of Exigents made. by him he - faith 
ad Comitatum meum tentum, &c, And the ſtile of the Court proveth the ſame alſo.;.;And by the Statute 
of 33 H. 8. cap. 13. it is provided by the King, the Lords Spiritual and Temporal, and the Commons W 
in Parliament aſſembled, That the Sheriff, of the County of Denbigh, ſhall keep his Shire. Court at the 
Shire Hall in the aid County, &c. by which (as by many other Parliaments) it appeareth, that tht 
County or Shire Court is the, Court of the Sheriff, and although the Suitors be there Judges in ſons: 
caſcs, yet non ſequitur that the Court dothnot belong to the Sheriff, for in a Court Baron the Suitors ar, 


Judges, and yet the Court doth belong to the Lord of the Mannor.: 


As to-the ſecond Objection -it7 is. anſwered before, becauſe that the County Court is incident to the; 
Office of Sheriff, as the Sheriffs turn is. For oh Fax aeks + 


To 


. 
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To the third Objection, it was anſwered, Pwod judicandum eft legibus, non exemplis. But tor a gene 
12] anſwer to all Objections, and all others which may be made, it was faid, that great inconvenience 
would befal Sheriffs, who are great and ancient Officers and Miniſters of Jultice, if ſuch grants ſhall be 
of validity, for by ſuch, as wcll the cntring of all procecdings in the ſame Court, as the cuſtody of the 
entrics and Rolls thereof do belong to the Office . of Sheriff, and that is proved by the Writ of Faux 
Judgment, of an erroneous Judgment given in the County Court, the form of which Writs is ſuch ; 
Facobus, &e. Vice" S. ſalutem, fi A. fecerit. &'c. tunc in pleno Com. tuo recordari facias loquelam » which is; 
in eodem Comitatu per breve noftrum de recto, inter A. petentem, Oc unde idem A. queritur falſum ſibi fatium 
fuiſſe judicinm in eodem Com. & record. illud habeas coram Juſticiariis noſtris apud Weſtra. &c; ſub ſigillo tuo, 
& per quatuor legales milites ejuſe dem Com. ex als que Recordo illo interfuer”, Oc. And the ſame alſo appear- 
eth by the precept of a Tolt which the Sheriff maketh to remove a Plea in any Court Baron before him 
in his County, the words of the Precept are, Er loquelam, &c. tollas, & ſummoneas, &c. preditt. J. qued 
fit ad Comitatum meun S. ſcil. die Lyne, &c. tenend'. And in all Writs to remove any plea out of the 
County into the Common Pleas,the King calleth the County Court the Sheriffs Court 3 And if the Sheriffs 
do not cert 
the Record be imbezilled, the Sheriff ſhall anſwer tor it, and therefore it ſhall be full of danger and 
damage to Sheriffs, if others ſhall be appointed to keep their entries and Rolls of the County Court, and 

et the Sheriff anſwers for them as immediate Officer to the Court 3 And therefore the Sheriff ſhall ap- 
int Clerks under him in his County Court, for whom. he ſhall anſwer at his peril z The ſame Law is 


E ike Sheriffs Turn : And Law and reaſon requireth, that the Sheriff who is a publick Officer and Mini- 


ter of Juſtice, and who hath any Office of ſuch eminency, contidence, peril and charge, ought: to have 
all rights appertaining to his Office, and ought to be favoured in Law before any private perſon for his 
fingular benefit and avail. ; | 
Mich. 39 & 40 Eliz. at Serjeants-Inne mn Fleetſtrect it was reſolved by Popham and — Chicf Ju- 
ſtices, and all the Judges of England, That the keeping of Gaols of the Counties of right belong and 
areannexed and incident by the Law to the Office of Sheriffs : And that appeareth by the Judgment in 
Parliament; anno 14 E. 3. cap. 10. by which it is ordained and cnacted, That all Gaols of Counties 
ſhall be joyned again to Sheriffs, and the Sheriffs ſhall have the keeping of the ſame Gaols,as before times 
the Sheriffs uſed to have 3- and that they put in ſuch Gaolers for whom they will anſwer. Upen which 
it was reſolved by all the Juſtices, that the grants of cuſtody of Gaols of Counties, (now lately, or by 
King H. 8. 'or after granted to ſundry perſons) were utterly void: And for as much as the oy of 


them doth belong to the Office' of Sheriff, who. being immediate» Officer to the Kings Courts ſhall anſwer 
for all eſcapes, and ſhall be ſubject to amercements it he have not the body'in Court upon Proceſs 'di- 


re&ed to him, &c. it is reaſon that he put in ſuch Keepers: of the ſaid Gaols for whom he will anſwer, 
according to the purview of the faid Aet-of 14 E. 3. And therefore it ſhall. be againſt all zeafon, that he 
{hall anſwer for Eſcapes out of the ſaid Gaols, and that he ſhall be ſubje&-to amercetnients for not havi 
the bodies of Priſoners, 6c. and yet another ſhall have. the keeping and cuſtody of the Gaol: Whic 
Reſolution agreeth in reaſon with the ſaid Reſolution in Mitton's Caſe, and therefore I have added the 
ſame in thisplace, © LG £14 | | | 
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| Mich. 26 & 27 Eliz. in the Kings Bench. 
A nr 0 np | 
HE Caſt between Flirty Plaintiff, and-Bozow and others Defendant, as it was found by ſpecial 


4 © Verdi was ſuchz A portion of Tithes in Longham, invthe County of Norf/k , appertaining to 
the ReQory of Greſenball, which was a Redtory preſentable, and all the other Tithes-in jar Jon 


pare of the Rectory of. Longhum, which was appropriate to the late Monaſtery of Sendling within the 


{fame County 3 of which ReQory of Longham Queen Elizabeth was ſeiſed in her demefne-as of fee in 
the right of her Ciown 3 And by her Letters Patents bearing date 26; Jamearit, anno 12, of her Reign, 
Ex gratia ffeciali, certa ſciemia, & mero metx-granted to Nicafus Terttſworth and Bartholomew Brockesby and 


| their heirs, Totam illan: portionem decimarum & garbarum ſuarum in Longhani in Com. Norf. cm omnibus 


aliis decihrs figs quibuſcunque in Longham in dift, Com. Norf. tune vel in occnpatione Toh. Corbet. And 
further q ted by the fad Letters Patents; that it ſhall be of force and lect ag-inſ w] Queen, her heirs 
and ſuccefſors, Non obſtante male nominando, vel male recitando pred. portionem decimar, & aliorum premilſ. 
Et non” bbſtznte aliquibus .alit defeftis in non nominando ,, vel male” recitando, vel non. nominando alicu- 
Jus renentys ſe occupatorix. And it was further found by the fre 'That the ſaid John Corbet never had 

es in Longham parcel of the Gaid Rectory 


vl Tithes in _Longhan: in his occupation.3 And if all the Tit 


Longham (hall paſs by the (aid Letters Patents or not was the Queſtion. And in this Caſe four Queſti- . 


Ons were moved. | 
1. If the latter words, ſci/. in the occupation of John Corber, ſhall refer to the firſt words, ſcil. totan: 


illam portionem decimarum & garbarum ſuarum in Longham in difjo Com. Nott, or only to the latter words; | 


ſel, cum omnibus aliis decimis. &c, 


2, When 


ihe by force of ſuch Writs the Record, then at the laſt ifſueth*Proceſs of contempt : And if 


[34] 


[5] 
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[2] 


[35] 


grant;But-the Law doth require that in this Caſe the King be not deceived in his eſtate, ſcil.. to grant the 


_ of; Copygil with the, 


2. When the Queen granteth, totam illam portienem decimarum &- garbarum in Longhatn, it the Tithc 

which were parcel of the ReGtory of Longham ſhall paſs. " 
© Tf the faid tirlt words, totam illam portionem decimarumy. wcre ſo certain, that the latter words being 

falſe, ſhall not make the grant, but the ſuperfluous words void. 

4. If the Non obſtante ſhall help the defect of the miſtaking of the Farmer. | 

As to the firſt it was reſolved by Sir Chriſtopher Wray Chiet: Juſtice, Sir Thomas Gardy and the whyje 
Court, that the latter words do refer to all the ſentence : 1. Becauſe the words arc, #otam illam por1jy. 
nem decimarum'& garbarunt ſuarum, &c. {0 that this Pronoun (illam) ſheweth plainly which ought to be 
words ſubſequents toexplain and reduce into certainty what portion by the Queens: intent ſhall be Lranted, 
ſcil. that which was ir! the occupation of Fohn Corbet, and thercforc this Prenoun (llam)) is not ſatished 
till it come to the full end of the ſentence. 2. This conjunction, eam omnibus aliis decimis wii, &e. 
coupleth the latter words to the hirlt, and .thall make the words ſubſequent to refer to the whole ſentence, 
3. If the firſt words ſhall convey all. the Tithes.of the ſaid ReQory, then the addition of the OCCupation 
of John Corbet to the ſubſequent words: ſhall be vain and: idle 3 Et maleditta expoſitio eſt gue corrumpit 
#extum. 17 #r: A" St ate vv 1161 te 7 

To the ſecond. Queſtion, -it was reſolved, that this word (portio) : properly doth ſignitic a part or por. 


tion in groſs divided, and.not parce] of the Rectory of Longham. And in the-Caſe at Bar the Queen hath 
not any. portion of Tithes in groſs, but all were:parcel of the ReQtory : And although the Queens gran þ 
be, 'Ex gratia ſpeciali, certa ſetentia, &* mero motu, yet the ſame ſhall not extend the Queens grant apaink | 
her intent and meaning expreſſed. in her grant, nor by any. ſtrained conſtruction to make any thing tw | - 
rn. fignjification, or at leaſt the common and-uſual intcrdment of the'wark Þ 
of her grant: And as well the apt and proper _— as the uſual intendment. of a portion of Tithe, | 
Rectory, and therefore no Tithes paxcel' of the Rectory in Þ 


paſs againſt the apt an 


is of Tithes in groſs, and not parcel of the 
the Caſe at Bar ſhall paſs. 


And as to the third Point, when the' Queen granteth z0:am illam portionem,, &c. adinnc vel nuper it | 


occupatione Johannis Corbet, and Corhet hath not any Tithes there It was reſolved, that nothing paſſeh 
thereby: For admit that this word ( portio_) ſhall be taken for a part, then. the cffc& of the grant is, zotm 
illam partem decimarum noftrarum in occupatione Johannis Corbet, and in truth he never had any part,with 
out queſtioh'nothing ſhall paſs for the incertainty, . if, it were in; the Gaſe of a common perſon, a fortia 
in the Queens Caſe.  n-V Ieets 2013.2) X What + 

To'the laſt Point theſe differences were-taken and reſolved:by the Gonrt, ſcil. when a-clauſe of Ns 
obſtante ſhall make the Kings grant good;: when not. -'1.. When the King by the Common'Law cats 
not in any manner make a'grant, there a Non ohſtante of the Common Law will not, againſt the reaſon 
of the Common Law make the grant good 32 but when 'the King by the:Cormon Law, may lawful 
make the grant, but the Chmnion Law,doth:require that.he be mſtxudted, :that he be not: feceiyed, ther 
a Non obſtante ſupplying it;: ſtands with the reaſon of the Common Law, and-ſhallmake the grantgood 
And therefore if the King'grant a Protection in a Qxare Tmpedit, or. Aſiſe: with Non ob/tante of any Lay 
to the contrary,this grant is.veid 3 for by theCommion Law Proteftion doth not lie in any of. theſe Caſs 
for the loſs may accrue to the Plaintiff by ſuch great delay. And therefore the Non oþſtatte. cannot help 
when the King by the Common Law cannot grant it for the reaſon aforeſaid,as it is ruled in 39 Hi 6.3, 
But when the King maketha leaſe for life,or for years,he hath the reverſion in him which he may lawfulh 


poſſeffion of the land, where he hath but the reverſion : And therefore when he granteth the land, not 
withſtanding that it be in leaſe for lite, or years, of Record or otherwiſe 3 Or it he-grant the land, and 


further grant the reverſion Jependant;or, epogy t If upon any ſtate. for\life"or years,in both thel 
Caſes, Wm is good 3 hen 45 nds A ran bf the Common Law, feil. that the Ki 

be not deceived in his grant. 2. In fome caſe it may be doubtful whether the leaſe in poſſeſſion be g 

or no 3 and if the King goth recite.it, and granteth the reverſion, and after it ſhall be determined by th 
Judgment of the Law that the leaſe was void;":the | >pongyr be void alſo, which often trencheth tothe 
diſenheriſon of the Patentee, which hazard is avoided by , this Reſolution, 3. Admitting that all the 
leaſes be.good, if they all-ought to be recited, or otherwite, ;the Ectters Patents-ſhall be void, :-1-:; It ſhall 
be great peril;to the Patentes if he, omit {gp milrecite any;of them : 2. Greater peril if any leaſe be go 
enxolled.:. 3. i Great, charge. in ſearch for they and greater charge in recital of them, -which, in ſome cal 
draw, the Letters Patents. to ſuch;infinite length, that chey delerye to be called, Elephanti Jibri and all 


* 


charge, peril, and prolixity,is helped by, this Reſolutione; ut bes, RO UBS OE 
naBe) When the words of the grant. be not. ſufficient ex vi termini to 3 he Jilvg granted, but the grat 
is ptterly.void, there any:Non-obſftaxte cannotmake the grant,good: As inthe Caſe at Bar the King grat 


th zatare..Jllom portionens decimarim. in Longham, nuper in tepera_F. G. here the addition of F.C. ashuth 
been ſaid, is of-the ſubſtance of the grant, .ang. becauſe that 7, C. never had any portion ME is | 
is v0Id;ex; 36, termini, and theretare Non obſtqntecannot make it good : But in aſe of grant:of land. whia 
is in leaſe tor life, or years, there by.the grant of the'lands the: words are ſufficient ex v5 termini tome 
oy: reveelagn- $0 pak 3\but the Law requireth that the King be not deceived in the thing which he grant- 
Eth, and that iS-ſu | 
the Plaintiffs paxt, is,upon, evident reaſan, anfwered and. reſolved, William. Daniel and Robers:Snaggrwett 
| Pit, and Greer and Cole with the, Defendant. , And the dT ite fm 
tne 


were not made good by the Statute of 18 Elrz. cap. 2. for they were Patents of conc canons int there 
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applied by. the Non objtante And ſo the caſe of, reverſion which was ſtrongly urged & 


Part I V. = T irringhant's Cale.” PE. LY3s 


/ prey ee eee HEY 


j 


DD — 


Mich. 26 & 27 Eliz. in the Kings Bench. \ 
 Tirringham's Cale. 


"$5 Treſpaſs between Pheſant Plaintiff, and Salmon Defendant, the Caſe was ſuch ; Tho. Tirringham ' [ [A ] 
I was ſeiſed of a houſe, 44 acres of land, 7 acres of meadow, and two acres of paſture in T itchmerſh 
in the County of Northampton , to which houſe, meadow, and paſture, he and all theſe whoſe cltate he 
hath, -had uſed to have common of paſture for oxen, cows, and calves, levant and couchant upon the 
houſe, land, meadow, and paſture, as well in 3o acres of land in the ſame Town, (whereof one Fobn 
Pickering was then ſciſed in fee) as in 40 acres of land and paſture in Tirchmerſh aforeſaid (whereof 
one Boniface Pickering was then ſciſcd in fee) as to the ſaid houſe, land meadow, and paſture appertain- 
ing. And afterwards the ſaid Boniface Pickering being ſeiſed as aforeſaid of the faid 40 acres purchaſed 
to him and his heirs the ſaid houſe, 44 acres of land, 7 acres of meadow, and two acres of paſture to- 
which,6c. And io ſeiſed as well of the ſaid 40 acres in which as of the ſaid tenements,to which,&c. de- 
miſed the houſe, land, meadow, and paſture to which, 8c. to Pheaſant, who put in two cows into the 
| faid 30 acres to uſe the (aid-common. [And the ſaid Salmon who was Farrmet of the ſaid Fohn Picker 
l ing, with little Dog, leviter &* moliter-drove out the ſaid cows; And the ſaid Pheſant brought his Action 
; of Treſpaſs'for chafing of his cattel. And in this Caſe divers Points were reſolved by Wray Chief Juſtice, 
- Sir Thomas Gaway, wh, the whole Court, ons F.3 
Firſt, that preſcription-doth not make a thing appendant, if not that the thing which ſhall be appen=- 
dant agree in quality and nature to the thing to the .which it ſhall be appendant 3 as a thing corporate 
cannot be appendant to. a thing corporate, nor a thing incorporate to a thing incorporate, as it.is holden 
in Hilland Granges Caſe,Plow. Com. 168, But a thing incorporate, as an advowſon to a thing corporate [; ] 
aS a Mannor, or a thing corporate as land, to a thing incorporate as an Office, as it is there alſo holden :. 37 : 
| But every thing incorporate cannot be faid appendant to a. thing corporate 3 as common of .Tarbary 
- cannot be-appendant to land, but to a houfe, as it is holden in 5 Aff; 9. for the thing which is appen- 
dant ought to agree with the nature and quality of the thing to which it is appendant, as Turfs are to be 
ſpent in a houſe : So 10 E. 3. 4. a Leet cannot be appendant to a Church or Chappel, for they are of 
ſeveral natures. The beginning of common appendant by the old Law was in ſuch manner z When a 
Lord:did enfeoff another of arrable land, to hold of him in Socage, that is fer ſervicium. Soce, as every: 
ſuch tenure at the beginning (as Littleton ſaith) was, The feoffee ad manutenendum ſervitium Soce, was to 
have conimon in the Lords Waſts for his neceſſary cattel which ploughed and manurcd his land,and that 
for two cauſes : 6 b + 71s ' ; 546 an . 
.. IT. Becanſe it was (as it was then holden) tacite implied in the feoffment ; for the feoffee cannot 
plough and manure his land without cattel,andxhey cannot be kept without paſture,and. by conſequence 
the offer (hall have (as a thing neceſſary and incident) common in the Lords waſts and land, and that * 
appearcth by the old Books in temps E..I, Congnon 24. &- 17 E. 2. Common 23. & 20 E. 3, | Admeaſures 
ment 8, &- 18 E. 3. and by the rehearſaÞF of the Statute of Merton, _ $ rn co nikon : 
| The ſecond reaſon was for the maintenance and advancement of Tillage, *which is much 'reſpe&ted 
and favoured in Law. So that ſuch common appendant is of common right, and commenceth by operas. 
tion of: Law, and in favour of Tillage, and therefore he needeth not preſcribe therein, as it is holden in 
4 H.5.&.22 H, 6, as he ought if it were againſt common right 3 But it is only appendant_to-ancient. 
land arrable Hide and:Gain. and only for cattel, ſcil. horſes and-oxen to plough'the land, and cows and. 
ſheep to manure his land;and all for the bettering and adyancement of Tillage 3 And with this Reſolution 
agreeth- 27H. 6. 3. per Curiam, & 29 H. 8. 4. as to the latter Point, And therefore it is againſt the na- 
tuxe: of:a/common appendant, to be appendant to meadow or paſture 3: and therefore becauſe jn the Caſs , 
at. Bar:the-preſcription:was to have common appendant time out of mind, &c. to a houſe, meadow,and *: 
paſture, as well as arrable land, by which appeareth to the Court that there had þeen a houſe, and mea- 
dow, and: pafture:'time;out:of mind, 8c. for this cauſe it was reſolved, that this common was appurte- 
nant/and not appendant.- But it a man hath had common for cattel which; ſerve-: his plough appendant [ b J 
to his and, a perhne of late time a houle is built upon part of it.and ſame. part is imployed to paſture 
and ſome part for meadow, 'and-the ſame for the maintenance of Tillage' which was the original cauſe o 
the common,in this Cafe the conamon doth, remain appendant,and ſhall be intended in reſpect of the com- 
mon uſage:of common for-cattel levant. and; couchant upon ſuch lahd at the beginning all was arrable,but 
Þh-pleading/he ought. to- preſcribe to have. it appendant to land, and although: that terra dicitzer. a terendo, 
quiz / vorere teritur,yet terra:includeth all.and although now jt-is paſture or meadow, yet it isarrable, id eft, 
it may:be-ploughed; although/ic be not; zipw .in Tillage, and ploughed :. But'if he prekcribe'tq have it ap- . 
pendant to a houſe, or I or paſture, then it appeareth upon his own thewing as it ath;been ſaid, 
Thzt there: hath been: always: a-houſe;-meadow,. and paſture, and then he cannot have common appen- 
dant to it, but ſich is. common ' appurtenant.' A:man may. preſcribe to. have common appendant to his 
\ Mannor, for all the demeſns ſhall be intended arrable, or at.leaſt ſhall be in conſtruction of Law reddenda 
fingula ſfingulicappendanttd-fuch demeſnes as are ancient arrable land. and not tg-any land newly gained or 
ynproved to. bearrable-ont of ;the Waſts and Moors parcel of the Mannor,and' therewith agreeth 5 A4(:2. 
.\ Alſo when a man claimeth-commou appendant to his. Mannor, no incopgruity, as in the Calc at the 
Bar appearcth upon his own, ſhewing.., $0 common may. be prgt to, be appendant. to a Carve 
© 2 | C | of 
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of land, and yet a Carve, or a Plough-land may contain paſture, meadow, and wood, as it is holden in 
6 E. 3. 42. but no incongruity appeareth there, and it ſhall be applicd to that which agreeth with the 
nature and quality of a common appendant. . | | 
2. It was reſolved, That common appendant may be apportioned for two reaſons : 1. Becauſe it is of 
common right, and therefore if the commoner purchace parcel of the land in which, &c. yet the com- 
mon ſhall be apportioned z As if the Lord purchace parcel of the Tenancy the rent ſhall be apportioned : 
'So if A. hath common appendant to 20 acres of land, and enfecfteth B. of part of the faid 20' acres to 
which, 8c. this common ſhall be apportioned,” and B. ſhall have pro rata. And where it was objected, 
that the preſcription faileth in both the caſes 3 for in the firſt caſe he never had common in part of the 
land only, but intirely in all; and it ſhall be now a prejudice to the Tenant if he ſhall have common in 
the 30 acres only for all the cattel levant and conchant upon all the tenements to. which, &c. And in the 
latter caſe, no common was ever appendant to part of the land, but intirely to the whole. Alfo in/ Aſhe 
of. common all the Terre-tenants ought to be named, and that cannot'be when the commoner-himfelf 
hath purchaſed. part of the-land. S $10 I EN Wcoge 
As to theſe ObjeEtions, it was anſwered and reſolved, That as to the firſt, the preſcription ought to be 
ſpecial, ſcil. to;preſcribe to have common in the whole till ſuch a day; and then-to' fhew the purchace of 
part, and from that time that he hath put in his cattel into the relidue pro rata portione 3 As in the caſes, 
when a Corporation hath liberties by preſcription;and within time of memory the Corporation is altered, 
there ought to be ſpecial preſcription : As to the ſecond Caſe, ſel. when part of the land to which, 8c. 
Is mths; 7 every of them may preſcribe to have common for cattel levant and couchant upon his. 
land, 'and in none of theſe Caſes no prejudice doth accrue to the Tenant of the land in which the com- 
mon is to be had, for he ſhall not be charged with more upon the matter then he was before the ſeve-. 
rance 3 And God forbid the Law ſhould not be fo, when part of the land to which, &c. - is aliened ; for 
otherwiſe many commons in England (which God forbid) ſhall be avoided and loſt. And it was agrecd, 
that ſuch common which is admeaſurable, ſhall remain after the ſeverance of part of the land to which, 
&c. But in the Caſe at.Bar, for gs much as the Court reſolved, That the common was appurtenant and 
not appendant, and fo againft'common right, it was adjudged, That by the'faid purchace all-the common 
was extin&, For in ſuch Caſe common appurtenant cannot be extind in part,'and be #n eſſe for part by. 
the a& of the ; mp | $ | : 
And as to the laſt Objection, .it was anſwered and reſolved, That if upon the-matter the common 


- 


pendant ſhall be apportioned, then the Terre-tenant ſhall be only out of the land charge with the 
retidue of the common, as in the Caſe of a rent-charge apportioned in caſe of deſcent, the tenarit of the 
land ſhall be only named out of which the reſidue of the rent which rcnfaineth ifſueth. And it was ſaid, 
that in this Caſe the word (pertinens) is Latin, as well for appurtenant as appendant, and therefore ( ſirb= 
Jefa materia ) and the circumſtance of the Caſe ought to dire the Court to judge the common to be 


appendant, or appurtenant. 
3. It was reſolved, That'unity of poſſeſſion of the whole land to which, 8c. and of the whole land 


in which, &c. make extinguiſhment of a common appendant againtt the opinions 11 E. 3. Common 11, 
14 Af. 21. 15 Af.2. 20 E. 3. Admeaſurement 8. The reafons of which opinions' was, becauſe the land 
fo which the common was claimed was ancient land Hide and Gain, and for maintenance and the ad- 
*vancement of Tillage, but in as much as it was againſt a Rule in Law, ſc]. That a man hath as high 
and perdurable eſtate as well inthe land as ir the rent, coggmon,'and other profit ifluing out of che fame. 
land, there the rent, common, and profit is extinq, and therewith agreeth 24 E. 3. 25. - 
' 4+ In this Caſe Fray Chief Juſtice ſaid,” That cortumon for cauſe of vicinage is not common: appeny , 
dant, but in as much as it ought to be by preſcription time. out of mind, &c. as common-appendant 
ought,the ſame is in this reſpe& reſembled to. common appendant,but common. appurtenant and in groſs 
ought at this day begin either by grant, or preſcription. And Wray Chief Jultice turther ſaid, That in 
Caſe of common for cauſe of vicmage ore may encloſe againſt another z for he:whochath fuch common 
cannot put his cattel in the land of the other, but they ought-co-put them inithe Jand where they have 
common, and if they ettray into the other land, they are excuſed of Treſpaſs; by reaſon of ancjent uſage 
which the Law alloweth to avoid ſuits which would ariſe, if Adons ſhall be OE for-every- ſuch 
when'no ſeverance'or encloſure is between the commons, and theretorche {aid, : that one may 
encloſe againſt the othery for cfſante cauſa ceffat effecius. i GolV2 2 Dopl olfiprr 25 m1" 
5, It was reſolved without aty difficulty, That when the Plaintiffs catteF cometh into the hand-of the 
Pefindane, and doth him Treſpaſs, the Defendant with a lifttle:Dog may chaſe chermm'out, and ſhall-not 
be compelled to diſtrain them - damage feaſint; ' Note Reader, accotding/to ithe faid opinion'of #9 
Fuſtice 'it was of late adjudged in the Kings Bench, between Smith Plaintiff, 'and Howe and Rw' 


againlt <6 


man; thebeyinning of wh 
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be imagined 3 and for as much as the fame 1s rather an excuſe of the Treſpaſs when the cattel of the 
tenants of the one Mannor firay into the watt of the other Mannor, then any certain Inheritance : F or it 
was clearly reſolved, that the Tenants of the one Mannor cannot put their cattel wgto the Watts of the 
other Mannor, but they come there only by cſcape, and that the encloſure is only to prevent the eſcape of 
the cattel (which is a lawtul at&t.) For theſc caulcs it was adjudged, That one way encloſe againtt the 
"Mu Reader, Apriculturc and Tillage is greatly reſpected and favoured by the Common Law, 'as by 


common aſſent of the King, Lords Spiritual and Temporal, and all the Commons in ſeveral Parlia- 


ments. 


to be named in every Precipe betore meadow, paſture, wood, Or other-foil. And it appeareth by the Sta- 
cute 4 H. 7. cap. 9: that there arc {1x inconveniences brought in by {ubverfion and converting of 'Fillage 
into paſture, tending to two lamentable conſequents. The tirft inconvenience is the) increaſe of idlencis; 
the root and cauſe of all milchiefts. 2. Depopulation and decreaſe of populous Towns, and maintenancs 
of two-or three Heardſmen only who keep cattel, in the place of great number of ſtrong and able men. 
3. Churches for default of Inhabitants are waſicd and defiroyed; 4. Fhe (ervice of God: © "5% Injury: 
and' wrong, done to Patrons and Curats. 6. The defence of the land'for want of ttrong-men, arid\patient 
of 1abours againlt Forreign Enemies, enfcebled and empaired, ok ff Jt \ ne 
The two conſequents are3 firſt, theſe inconveniences tend to the great diſpleaſure of + God 3 ſecondly; 
to the ſubverſion of the policy and good government of the land, and all this by-decay, of Tillage, which: 
there is faid to be one-of the greateli commodities of this-Realm, which one Act-of- Parliament-as:to this; 
purpoſe may be as a figure in Arethmetick"ir-the third place to ftand for'a- hundred; BytE have obſerved. 
that the moſt excellent policy and aſſured*means for increaſe and+the'advancement-of Agriculture; is:to: 
provide that corn'{hall be of reaſonable and competent value; For make what Statutes: you will, if the 
Plorgh-man hath not competent gain tor his excethve labour, and great charge, he will riot imploy his 
labour and charge, without reaſonable gain for to ſuſtain him and his poor family. Mares 


a, 
———— — 


Caſes of Appeals and Indiftments, 
1772.0, £90 | 

I. Il. 28 Eliz. in the Common Pleas, Brook's Caſe: Richatd Vanx brought a Appeal of Burglary 
; againſt Thomas Brook, , and counted that the' Defendant domaum manſionalem pred. Richardi'\ ax 

felonice & burgaliter fregit, &c. The Defendant pleaded, Not Guilty 3 And by a Jury of the County of 
Buckingham which the ſame Term appeared at the Bar, he was convicted of the felony and burglary 
aforeſaid. . And in arreſt of Judgment it was moved by the Defendants Council that the count was 
inſufficient, becauſe that this word ( burgaliter ) was not of any fignification, but the ' count ought to 
be burglariter or burgwlariter, and' the offence is called: Burglary, or Burgulary,” and not Burgale;- for 


there wants }. between g. and+ a. and in the- latter ſyllable 7, is interpoſed in the place of #. and- 


Burgulariter eſt vox artis, as felonice, murdravit , yapuit, excambium; "warrantizare, frankalmoigne, frank= 
marriage, and divers others which cannot be expreſſed by any periphraſis or circutnlocution : And 
this word Burglary is derived of theſe two words Burghe and 1zron; and therefore Birglary or Burgy-- 
Lary is good enough : but not Burgale, for that wanteth ſence. And many prefidents warrant bur- 
gulariter to be good, but none was found to warrant burgaliter.. And upon this Exception the Court 
would adviſe till the next Term, and in the interim the Plaintiff died 3- and the ſame was thewed to the 
Court by-the Defendants Council. as amicus Carie, and proved by ſufficient witneſs 3 And thereupon 
the Court was- moved, that for as much that for this felony and burglary he was once convicted at the 
(uit of the party, that he cannot ever-be charged" with the ſame offence at the ſuit of the King, and that 
he might be thereof diſcharged 3 and upon that the Court took time to adviſe : And it was reſolved, 
That if the Count had been ſufficient, -yet being convict at the ſuit of the party he ſhall not be again 
impeched at the Kings ſuit. - But it was reſolved, that the Count was inſufficient, and thereupon he 
was'diſcharged.” And in this Caſe upon the evidence Wray Chief -Juſtice ſaid, That if a man hath a 
Manſion-houſe, and he and all his family upon ſome occaſion are part of the night out of the houſe, and 
in the mean time one cometh and breaketh the houſe to commit felony, the ſame is Burglary 3 for'al- 
though that the Owner,or any of the family be in the houſe, yet it is domus manſionalis 3 and the words 
of", Appeal, or Inditmevt of Burglary are domun manfionalem pred. R. V. fregit, &c.. And according to 
this opinion it was reſolved Hill. 38 El;z. by Popham Chief Juſtice, and all the Juſtices, That where one 
hath two houſes, and dwelleth ſometimes in the one, and ſometimes in the other, and hath a family or 


' fervants in both, and in the night when his ſervants are out of the houſe,the houſe is broken by Thieves, 


that is Burglary, for the reaſon that I#7ay Chief Juſtice gave. 


2, P4: 35 Eliz. Weherel brought an Appeal againſt Darly of murder, the Defendant pleaded, Not 


A Guilty, and was found guilty of Manſlaughter, and had his Clergy 3 and afterwards was in- 
dicted of murd 


| er, and thereupon arraigned at the Queens ſuit z and he pleaded the former conviction 
1 the appeal 


at the ſuit of the party : And it was adjudged a good bar, and thereupon he was 
Cc 2 diſcharged, 


1. The Common Law doth preter arrable land before all other, and therefore for its dignity: ought- 
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' & ibidem inſultum & affraiam fecerunt, & quod predi, Jacobus Heydon cum 


diſcharged,for it was a bar at the Common Law.and reſtrained by no Statute 3 and the rcaſon is, becauſe 
the life of man ſhall not be twice put in jeopardy for the ſame otfcncc. 


3s 8 LE 28 Elizs Young's Caſe, At the Aſliſes holden in Swſſex 25. Feb. 28 Fliz, before the Juſtices 
of Alliſe, H. Young, W. Garland and others were indicted de eo quod ipfi 6. Augutti, anno 27, u; 
@ armis, tidelicet gladiis, &c. apud Lewes edi, ex malitiis ſuis precogitatis in quendam Ihomam Butcher, 
nuper de Lewes, &c. Teoman, adtunc & ibidem in pace Dei & dicie Domine Regine exiſten. inſultum 
aff-ziam fecerunt, & pred, W. Garland, cum uno gladio de ferro & chalybe ad valentiam 5 s. quem iden 
Willielmus in manz ſua dextra adtunc & ibidem habuit & tenuit, violenter & felonice & ex malitia ſua pre- 
cogitat. prefatum Thomam Butcher adtunc & ibidem percuſſit, dans eidem Thome Butcher adtunc & ibidem 
unam plagam mortalem ſuper faciem ipſuus Thome Butcher, & cum pred. gladio amputavit naſum ſuum a 
facie ſua,; partem labiorum ſuorum, ac partem ment1 ſui vocat. the Chin, Er fred. Henricus Young CHIN (JH0> 
dam alio.gladio, &rc. (#t ſupra) prefatum Thomam Butcher adtunc & ibidem percuſſit & perforavit, 'dans 
eidem Th. Butcher adtunc & ibidem unam aliam plagam mortalem ( circiter pecius) uſque ad ofſa humer. ipſius 
Th. Butchcr, /atitudinis unius pollicis & dimid', & profunditatis ſeptem pollicium, de quibus quidem plagis 
awlneribus fic per prefs We Ge & H. Y. in forma pred. prius dat”, dicius Tho, Butcher eodem 6. die Auguſti 
an. 27. ſuprad. apud Lewes preditt. in Com. preditt. inftanter obiit > Et pred. Th. Bruer pred. 6, die Auguſti 
ano 27.ſupraditt. apud Lewes pred. in Com. pred. ex malitia ſua precogitat. fuit felonice preſens, abbettans, 
procumans, confortans, & auxilians pref. H. Y. & W. G. ad feloniam & murdrum pred. in forma pred. faci- 
end';exequend”, & perpetrand. contra pacem ditie Domine Regine coronam & dignitatem ſuam , Et fic Jurat. 
pred. dicunt ſuper Sacramentum ſuum quod predidi H. Y. W. G. & T. B. pref. Th. Butchcr predidto 6. die 
Auguſti anno 27. ſupradifto apud Lewes pred. in Comitatu predifto felonice & ex malitiis ſuis precogitatis 
modo & forma pred. interfecerunt, & murdraverunt, contra pacem, &c. NE bs, 
And it was moved that this Indictment was inſufficient, becauſe that »91am plagam mortalem ( circitc 
petins) was altogether incertain, for it may be in the Neck, or in the Arm, or in the Belly, and Indid- 


ments ought to exprels in certain, as well in what part the mortal wound is, as the depth and breadth' 


thereof, that it may appear to the Court to be mortal. And becauſe it is ſaid, That he dicd de wwlneri- 
bus & plagy predidits, and one of them is incertainly alledged, that makes the Indi&ment inſufficient as 
to all, which was granted by the whole Court. And 'it was faid, that the Indictment ought to have 
been, That if the party had not died of the firſt ſtroke, that he died of the other ſtroke, and that is the 
common courſe 3 Ad quod non fuit refponſum. And in this Caſe it was holden by the whole Court, That 
if upon affray made, the Conſtable and others in his aſſiſtance come to ſuppreſs the affray, and to. pre- 


| ſerve the peace, and in doing of their Office the Conſtable or other of his officers be killed, it is murder 


in Law, although the murderer knew not the party who was killed 3 and although the affray were ſud- 
den, b:cauſe the Conſtable and his aſfiſtants come by the authority of Law for to keep the peace, and to 
prevent the dznger which may enſue by the breach of it, and therefore the Law ſhall adjudge it nwxder, 
and that the murderer had forcthought © malice, becauſe he doth oppoſe himſelf againſt the Juſtice of 
the Realm : So if the Sheriff or any of his Bailiffs or'Officers be killed in the execution of the Proceſs of 
Law, or in doing of their Office, it is murder ; The ſame Law of a Watchman who is killed in doing 


of his Office. 


4+ Rinit. 41 Eliz. in the Kings Bench, Walker's Caſe 3 Walker was endifted and outlawed of mur- 


der, and the Indiment was, that he firoke the party dead in ſmiſtra parte ventris circa umbeli- 


cum ; and it was reſolved by the whole Court, that the Inditment was certain enong] , for in ſiniftra- 


parte ventris was of it {elf certain and ſufficient, and theſe words, circa umbelicum, which were uncertain, 
were abundant and ſuperfluous. But Toxng's Caſe before was affirmed to be Law, for there was not any 
certainty before the circiter. But, the outlawry was reverſed for other Errors, and Walker was put to plead 
to Judgment. | 


5. Rinit. 28. Eliz. in the Kings Bench, Heydon's Caſe. Inquiſitio indentata capta apud Baſingſtoke 


in comitatu predig. 21. die Decemb. &c. coram Joh. Scullard gener. uno Coronator. ditie Domine 
Regine in comitatu pred”, ſuper viſum corporis Edwardi Savage gener. tunc & ibidem mortui jacent”, per Sacra- 
mentum Jacobi Searle, &&c. Ad ingquirend. qualiter & quomodo pred. Edw. Savage ad mortem ſuam devenit ; 
— dicunt ſuper Sacramentum ſunum, quod Jacobus Heydon de S. in comitatu pred. Teoman, T. M. W, M. 
and divers others, 4+ die Auguſti, anno 27. apud B. pred. in com. pred. circa horam decimam ante meri- 
diem ejuſdem diei, ex malitiis ſuis precogit. felonice ut felones dicie Dom, Reg, in difinum Edw. Savage adtmne 
am gladio Anglice a 
ſword, valor. quinque ſolidorum, quem idem Jacobus in manu ſua dextra tenebat, adtunc & ibidem prefatun' 
Edw. Savage felonice percuſſit, & dedit eidem Edwardo atltunc & ibidem 'unam plagam mortalem ſuper fins 
ſtrum genu ipfuus Edwardi, totaliter abſcindens quoddam os pred. genu ipfius Edw. Anglice ve. the pan of the 
knce, de qua quideys plaga mortali idem Edw, Savage languebat a pred. quarto die Auguſti anno 27, uſqyw 
ad decimum nonum diem menſis Decembris ann. 28. quo quigem decimo nono die Decembris, idem Edw. Savage 
ex mortali plaga pred. apud B. pred.in comitatu pred. obiit,& jurator. predid. dicunt ſuper Sacramentuns ſunm 
quod pred. Jacobus Heydon modo & forma pred”, predifi. Edwardurn Savage felonice & ex malitia ſua pre- © 
cogitat. interfecit & murdravit, contra pacem ditie Domine Regine coronam & dignitatem ſuam : Ef ulteits 
pred. jurator. ſuper Sacramentum ſuum predict. dicunt, quod pred. T. M. W. M. 6c. tempore felonig & mut- 
dred. predift. in forma predifia fa&,. ſcil. ditto quarto die Auguſti apud B. predifia in comitatu predifto 
anno 27. ſupradit?, circa horam decimam ante meridiem ejuſdem diei, felonice fuerunt preſentes cum gladii, &c- 
tunc & ibidem auxiliantes, aſſiſtentes, abbettantes, comfortantes, & manutenentes pred. Jacobum Heydon ad fels- 
niam & murdrum predit. in forma predGa faciend', & perpetrand. contra pacem dice Domine Regine coronam 
&- dignitatem ſuam. | And 
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- becauſe it appearth by the Indictment that they all of their malice fore-thought feloniouſly, and as 
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And many Exceptions were taken againſt this IndidGment, 

1. Becauſe the Indictment was taken before F. 5. Cormatore in comitatu prediffo, and duth not ſay,Co- 
rondtore comitatus predifti, *nor de Comitatut predic 3 and cvcry Coroner of a County is a Coroner iri 
every County of England, but not of evcry County 3 but It was not allowed. For the Court faid, That 
the Coroner in the County, 8c. ſhall be in all reaſonablc intendment taken to be Coroner of the County, 
and that is proved by the Writ 4e Coronatore cligendo, thc beginning of which is, Rex Vicecom”,&c. quia L 
nuper unus coronatorum noſtrorune in comitat tuo diem clauſit extremum, @&c. And (o it is taken in the Lord 
Willoughbie's Caſe in Plow. Com. 75+ & 76. and almoſt infinite prelidents were ſhewed in the ſame man- 
ner 2s this is. And it was ſaid, 20d nimia ſubtilitas in jure reprobatur. 

The ſecond Exception was taken, becauſe it was not faid. that the ſaid Edward Savage who was killed 
was in pace Dei & Domine Regine,as the uſual form and the preſidents are, but it was not allowed ; for 
thoſe are words but of amplitication of the hainouſncls of the ta, and not of ſubſtance, and perhaps he 
was not in peace, but fighting, and breaking the peace, and many preſidents were alſo ſhewed in which 
theſe words were omitted, = | 

3+, Becauſe it was faid, Et dedit eidem Edwardo adtunc & ibidem,&c. and doth not (ay felonice, nor ex 
malitia ſna precogitat. dedit,&c. and this Exception was difallowed by the Court, for this conjundtion (&) 
coupleth the ſentences together, ſo that theſe words (Felonice & ex malitia ſua precogit.) firſt ſpoken refer 
to all the verbs ſubſequent,otherwiſe too much repetition and tautology ſhall be of the ſaid words ; and 
many prelidents were alſo ſhewed to this effect, and in the ſame form as this is, as to this Point. And 
theſe words (adtunc & ibidem) maketh all to be at one inltant. | | 

The fourth Exception was, becauſe the depth and length of the wound was not ſhewed as in all In- 
dictments is uſed, ſo that it may appear to the Court that the wound was mortal ; But it was anſwered 
and reſolved by the Court, that cannot be in this Caſe, becauſe the whole pan of the knee was utterly 
cut off, as if an arm or a foot be cut off, or if one be beheaded, the depth and length of the wound ſhall 


not be ſhewed. 


[42] 


The fifth Exception was, becauſe it was ſaid tempore felonie & murdred. pred”, where it ſhould be murs 


dri, and this Exception was alſo diſallowed, for tempore felonie predift. had been ſufficient withorit 
Gying murdred”, and therefore the adding of that ſhall not make the Indictment inſufficient, for as much 
as murdredym is a word inſenſible and vain, fo that no contrariety or repugnancy appeareth, for ſurplu= 
ſage ſhall not hurt but when it is repugnant or contrary to the matter precedent, or abGoqncne. 

The ſixth Exception was, becauſe the wound was given the {ourth day of Azgyft, and the death was 
the 19. day of December next following 3 and the Indictment faith that pred. T. M. W. M. &c. tempore 
felonie & murari predift. fatf, {cil. 4. Anugufti, &c. felonice fuerunt preſentes, &c. ad felonias & murdrunt 
predifi, in forma predifta faciend? : To w ich it was ſaid y Gawdy the Queens Serjeant, and Popham the 

eens Attorney, that the death hath relation to the ſtroke; for it a man Non exp mentys ſtrike himſelf, 
and afterwards becometh of ſane memory and dicth, the death hath relation to the ſtroke, and he ſhalt 
forfeit nothing, as it is agreed in 22 E.3. Corone 244. So Stamford ſaith, That the Appeal ſhall be brought 
within the year after the ſtroke, and not the death 3 for when the death followeth, now in Judgment 
of Law felony was committed the day when the blow was given, for the death is in a manner but the 
execution of the felony 3 But tota Crria in Banco Regjs againſt that 3 And they ſaid, that they have often 
adjudged Indiqments inſufficient when the firoke is one day and the death another day, and the Jury 
did conclude the murder or manſlaughter to be the firſt day : But they faid that in the Caſe at Bar, the 
Indi&ment is that the preſentes & abbettantes, fucerunt preſentes, auxiliantes, &c. ad feloniam & murdrum 
prediftum in forma predifta faciend'. A | 

Another reaſon to maintain the Indictment was urged, becauſe the IndiAment notwithſtanding that 
was ſufficient, for the Office of the Jury is to find veritatem fatti, nd the Office of the Judges is to declare 
zeritatem Legjs and becauſe they have found all the circumſtance and truth of the: fa&, without 
Fave, the | a maketh them principals, for this cauſe although they take upon them alſo the Office of 


udges, ſcil. to decide when and at what time the felony was done, it ſhall not be faulty which they have 
ound ſufficiently and certainly 3 For in all Caſes when a Jury findeth the matter at large committed to 
their charge, and further conclude againſt the Law, the verdict is good, and the gl a is naught. 
Further it was moved in maintenance of the IndiAtment, that the Indi&tment againſt them was good, 
clons 
made the aſſault ; and then oth that Heydon only gave the ſtroke, yet it appearth by the connexion 
of all the parts of the Indictment by the conjunGtion, and by the adverbs, adtune &* ibidem, that they 
were preſent, &c. And upon that Wray Chict Juſtice, Sir Thomas Gawdy, Shute and Clench would be ad- 


. viſed; and upon conference had with the other Juſtices the ſaid Indictment as to the ſaid 6. Exception 


was holden to be repugnant and inſufficient as to the ſaid T, M, W, Mze#c. for no felony was comnmit- 
ted till the death, and none ſhall be adjudged a felon by relation, which is but a fiction in Law. And 
Wray (aid, That the common experience ” the Kings Bench was, and ſo was the Law without queſtion, 
that the year for bringing the Appeal ſhall be accounted trom the death, and not from the {iroke, againſt 
the opinion of Stamford, But it was reſolved that to conclude, that he did murder the laſt day was 
ſufficient, but the better form is to conclude that he did the murder wdo & forma ſupradit?. 

- 2, That the ſaid clauſe of auxiliantes & preſentes, &c. was neceſſary, and without that the Indiment 
were inſufficient, for it ſhall not be maintained by argument or implication,nor ſupplied by intendment 
and as to this ſecond and laſt Point it was reſolved in Mittern's Caſe, Paſch. 1 Jacobi in the Kings Bench ; 


.and becauſe the Indictment wanted that clauſe, he and divers others were diſcharged. 


6. Mich. 


[5] 
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a by the Judgment of Law that he was principal, and the atceptance of a/pardon;' or prayer of his 
GC aye 


' tated it is murder. 


6. A FF dch. 22 Eliz. Katherine Hume brought Appeal of murder againſt T.zke Ogle of the death of 
M A. H. hcr husband, and declared that the Defendant 27. Septemb. gave the mortal ftroke a 
IPhetwood in Com. Northumbrie, and that the Defendant the ſame day of the firoke aforeſaid apnd Welt- 
libborn in eodem Com. obiit, & ſic pred. Lucas Ogle apid Whetwood pred. modo & forn; predid. the ſaid 
A. H. felonice &c. murdravit ': and it'was reſolved, that the Declaration was repugnant and inſufficient ; 
for as it cannot be (aid, That he murdered him the firft day as it was adjudged betorc in Heydon's | 
Caſe, ſo it cannot” befaid that he murdered him at the place where he was-Rfucken, but where he 


dicd. 


; Ill 

| , H Hudſon brought an Appeal of Maihem againft Lee, and declared that the Defendant the-$, day: 
of Fanuary anno 28 Eliz. teloniouſly did majhemtim inhis tefe-hand; &c. The Defendant pleaded thar 
at another time before the Appeal began, the Plaintiff brought an Action of Trefpaſs'in the Comm Ple: 
of Affault, Battery, and'Wounding, againſt the Defendant the faid*8\ day of aj. the'28 year afdreſaid: 
To which the. Defendant pleaded, Not Guilty, and was found guilty, and'damages aſſifled ro 200 marks 
for the aſſault; battery, and wounding, and Io s. coſts, and Judgment therenpon-given and fatisfadtion 
acknowledged before the Appeal brought, and averred that the battery and woundivy' in the ſaid Action 
of Treſpals, and the ſaid Maihem whereof the Appeal is now btgught, is one and the ſame;' and not di- 
vers.-And it was moved that the ſame was no, bar for two cauſes': © * ans ods 
7. Becauſe the Appeal of Maihem is of more high nature then the AQtion of Treſpaſs, for in the Ap- 
peal the Plaintiff declared, that the Defendant felonice,maihemed him. Vide 40 Aff. 9. where the Plaintiff 
declared that the Defendant felonice, wt felo Domini Regis maihemed him, and'the'Rule of the Law is, 
that recovery or bar in any Action is a good bar in another Action of equal'or mote baſe nature; bur 
not in an- Action of a higher nature 3 as a recovery or bar in an Afiſe is a good bar in ancther Afliſe, 
44 E. 3+ 45. 9:H. 7. 23: &c, but not in a Mortdanceſter, 5 Aff; 1. nor recovery'or bar in -a Mort- 
danceſter isa bar in a Wright, of right, F. N. B. 5. 50 Af. 4. 11 E. 3. Entry 56, &c. 'And'barin an MB 7 
AGion of Treas of goods taken, 15 no bar m an Appeal of Robbery, for the Appeal-of R obbery is WW þ- 

higher, as it is 


. 31 Eliz. in the Kings Bench, between Robert Hudſon Plaintiff, and Robert Lee Detendant «© 


I} M— 1. 4 et ee. CE ee nn 


olden in 2 R3: 14. And that was moved, admitting that the Appeal was brought for 
the ſame thing for which the Adion of Treſpaſs Was brought : "But it was further moved, that the: Ap. Gr 
peal is brought. for the Maihem'only, and therefore it is faid felony, which cannot be applicd to Treſpaſs, 


and'the Action of Treſpaſs for battery and wounding which doth not” toich the'Maihem. Biit it was W&. © 
reſolved by the whole Court, That the: bar was good 3 For in all: Cafes when 'the' Plaintiff for a wrong, i giv 
or. injury'is only to recover - damages, he ſhall not be for one thing twice ſatisfied; -according to char,, IM & 
Nemo debet bis puniri pro uno delifio, and Deus non agit bis in ipſum , But in both theſe AQtions,: {e#t;- 66 I dit] 
Appeal and Treſpaſs, the Plaintiff ſhall recover only damages: And'it appeareth' to the Court by the Fn 
bar of the Defendant, which the Plaintiff by his demurrer hath confeſſed, that he himſelf in the Action WW fret 
of Treſpaſs which he hath brought” for the battery and wounding hath recovered: damages for the! Maiv ind; 
hem, for wounding, includeth the Maihem and more, and heDfeadanttrath averred that the wounding WF 72" 


in the'Adtion of Treſpafs, 'and the Maihem in the Appeal were all' one: fo that although the Appeal of 
Maihem-is an Adion of | higher.nature, yet for as muchas he'ſiall recover but damages, 'ard damages BY #4 
he hath recovered inthe Action of. Treſpaſs, for this cauſe it' was refolvel'that the bar in- the Caſe'a IM 
Bar was good. And Wray Chicf Juſtice (aid, \that fo it was adjadged of late ir this'very Court; which WM the i 
Record he hath ſeen 3 and therewith agreeth, the Book in 41 Af. p. I6, 'and the Book in 2\R, 314: fiden 
good Law, for in the Appeal of Robbery,” the Plaintiff ſhall have Jacks againſt the Defendant-for his MW he d1 
life, and not for any damages. drier eas ns | #2 242 3:51} ena BY Give 


8.x? Kin. 32 Eliz. in Syre's Caſe it was reſolved by the whole Court ; That if there be Princip ſhall | 


& and Acceſſory, and the Principal is pardoned, or hath his Clergy, that the- Acceſſory cannot'-bi 
arraigned, for the Maxim of Law is, "Ub; aver) nullune ibi fortia nulla, & ubi non Þprincipats, non' put Ml” . * 
eſſe acceſſorius : Then before it appeareth who is a principal, one-cannot be charged'as acceffory, bur now IM * the 


can; be {aid principal before he be fo proved and adjudged in Taw, and'that ought to be by Judemant, WM 1 
- upon Verdict, or Confeſſion, or by Outlawry, for it doth not ſuffice' that in truth there be a Foes ow 7 | palo 


it doth not appear ſo byte ment of Law 3 -and that is 'the' reaſon that when'the! principal is par. 


doned, or hath his Clergy before Judgrient, that the acceſſory ſhall neyer be arraigned 3 for' it doth not 


y is an argument but no Judgment in Law, that he'is guilty: But -if the principal” after urtainder M 
4 6 cel fy all be arrai org becauſe it judicully 


be pardoned, or hath his Clergy allowed him, there the ac 
appearcth that there was a principal, NE ORE 


9. Dj Aſch. 39 Eliz.. Blithe's Cafe. John Goffe brother and heir of R.'Goffe, brought Appeal of murder : 
P of +, ſaid R. Goffe againſt Blizhe as principal, ,and againft ire they = tn and 
againſt David ap Thomas as accellory after ; The principal pleaded, Not Guilty, and by Nift prix in the. 
County of Monmanth. he was foind guilty of: Manſlaughter, and' not guilty of-murder; and hadhis 
Clergy. And upon this matter, firſt, it was reſolved by Popham Chict Juſtice, arid the whole Court | 

of Kings Bench, That Hoell David was diſcharged, becauſe he cannot be accefſory before the fact m caſe. 
of Manſlaughter, for Manſlaughter ought to follow upon ſudden debate or affray, for'if it be premedi» | 


, 


2; It was reſolved, That although the principal were convicted by verdict, yet for as much as he. 


had his Clergy before Judgment, fo that it doth not appear judicially,” ſcil. by Judgment of Law. Þ n 
| | | | [ that - 


| 


| 


| 
| 


Part IV. Caſes of Appeals aid Indidtinents.. 199. 
ind |, for this caaſe, and for the cauſes alledged in Syre's Caſe, it was awarded that both 

pagan art ga." as after ſhall be diſcharged. The ſame Law.if the principal upon his arraign- 

ment confels the felony, and before Judgment obtaincth a pardon, or hath his Clergy allowed;/the acce{< 


by is diſcharged Vide 2 E-3.27-22 £.3. Corone 260. 7 H.4.16.10 H.4.5.3 H.7.1.3 H\Corone 53: 
pal _ ; Rags diſugrecing oglnlons you ſhall underſtand the Law, as here it was __ upon cons 


(ideration of all the Books. 


S 10.0) 4ſch. 33 Eliz. V aux Caſe in the Kings Bench. Wilam Van at the Seſſions of Peace for the 
P County of Northumberland holden 27. ;J#lii, anno 32 Eliz. betore the Juſtices of Peace of the 
fame County was indicted of voluntary poyloning of Nicholas Ridley, which Inditment was removed 
into the Kings Bench : And in diſcharge thereof the ſaid Vaux pleaded, That at another time, ſcil. 12, 
Auguſt. 30 Eliz. at Newcaſtle upon Tine in the County of Northzmberland before the Juſtices of Affiſe 
of the ſame County the aid Vaux was indicted 3 &u0d crrm Nich. Ridley nuper de W. in comitatu pred. 
Armigs jam defuntius, per multos annos ante obitum ſuum nuptus fuiſſet cuidam Margaretz wor: 'ejus &v 
mullum exitum babuit, pred. Will. Vaux auper de K. in comitatu C. generoſ. ſubdole, caute, &* diabolice 
intendens mortem, venenationem, '&* deſtruciionem ipfius Nicholat, & Dezene pre oculis non habens, 20. Des 
cembris amo 28 Eliz, apud W. pred. felonice, voluntarie, & ex malitia ſua precogitata, perſuadebat eundent - 
Nichol. recipere & bibere quendam potum mixtum cum quodam veneno vocat” Cantharides affirmans &: verificans . 
eidem Nich- quod pred. potus fic mixtus cum pred. veneno vocat. Canth. non fait imtoxicatus CAnglice poiſoned ) 
ſed quad per receptionem inde pred, Nich. exit. de corpore dice Margaretz tunc uxoris ſue procuraret; & babes 
ret, ratione ciejus quidem perſuaſionis & inſtigationis pred. Nich. poſtea, ſcil. 16. Januarii anno ſupradift. apud 
T. in comitatu N. pred. neſciens, pred. potum' cum veneno in forma pred. fore mixt”, ſed fidenr adbi= Ve 
bens pred. perſnaſioni difti Will. recepit & bibit , per quod pred. Nich, inmediats $f reception? ve- [ B [; 
. new.pred, per tres horas immediate ſequent. languebat, & poſer Free 16. Jan. ann. ſuprad* ex venenatione &* 3 
intoxicat.. pred, apud T. pred. obiit : Et fic pred. Will, Vaux felonice & ex malitia ſua precogitats 
' frefat. Nich. voluntarie &* felonice modo &- forma pred. intoxicavit ', interfecit > © murdravit , contrs 
cem, Oc. | 
| a which Indi&ment the faid Varx was arraigned before the ſame Juſtices, and pleaded, Not 
| Guilty : And the Jurors gave a ſpecial Verdict, and found, od predic. Nich. Ridley venenatus 
| fuit, Anglice, poiſtwed, per receptionem pred. Cantharides, & quod pred. Will, Vaux non foir prefers tems 
. quo pred. Nich. Ridley _ predid. Canth.' ſed utrum, &c. And thereupon Judgment was 
* givenby the ſaid Juſtices of Aſfiſe in this manner 3 Snper quo viſis, &* per Cmr. hic. intelledtis omnibus 
| & ſingulis premiſſis, pro eo quod videtur cur hic ſuper tota materia per verediflum pred, in forma pre» 
| difta compert”, quod pred. venenatio per reception” pred. Canth.'& pred. procuratio pred. Will. - ad- pro« 
. © evrand. pred. Nich. ad accipitnd. pred. Canth. modo & forma prout per vereditt, pred. compers' fuit, non 
fruit felonia & murdrum volumar* : Ideo confideratum eft quod pred. Will. Vaux de felonia & matrdro pred. 
inditamanto pred. ſuperius ſpecificat”, necnon de ditia felonica venenatione prot Nich. Ridley #1 eodens inditte- 
ment, nominat.. eidem Will. impoſit*, eat fine die : And as to the felony and murder he pleaded, Not 
| Guilty. | | | | 8” 
| An] frſt,it was reſolved by the whole Court, That the ſaid Indi&ment upon which Vanx was arraigned _ 
| was inſufficient, principally becauſe it is not expreſly alledged,” that the ſaid Ridley received and drunk 
| the ſaid poiſon, for the Inditment is, pred. Nich. neſciens pred. potum cum veneno fore intoxicatwn, ſed . 
| fidem adbibens ditto perſuaſion difti W. recepit & bibit, per quod, &c. So that it doth not appear what thing ? 
* hedrunk, for theſe words (venenm pred.) are wanting, and the ſubſequent, ſcil. pe N: mmeme- 
diate poſt receptionemt veneni predift. &c. which words imply receipt of poiſon, are not ient to main- 
tain the IndiQtment, for the matter of the Inditment ought to be fully expreſſed and certain, and 
_ not be maintained by argument, or implication, becauſe the Indi&ment is found by the oath of 
| Lay-men. ” : X 
' 2, It was agreed by the Court, That Vawx was a principal murderer, although he was not preſent 
at the time-of the receipt of - the poiſon, for otherwiſe he thall be guilry of ſach horrible offence, and 
yet ſhall be unpuniſhed, which ſhall be inconvenient and miſchievous 3 for every felon is cither princi- 
pal or acceffory, and if there be not a principal there cannot be an acceſſory, quia acceſſorium ſequitur 
 * Principale , and if any had procured Vaix to do it , he had been acceflory before 3' qayd nota a As 
| Pro Cafe, where the principal and acceſſory both ſhall be abſent at the time of the felony com» [45] 
mitcea, | 
3- It was refolvgd by the Lord ray, Sir Thomas Gawdy, Clench and Fenner Juſtices, that the reaſon 
of Anteifoits. acleit becauſe that where the Maxim of the Common Law is, That the life of a 
man ſhall not" be twices pnt in jeopardy for one and the ſame offence , and that is the reafon and 
cauſe that Awterfoits acquitted: or convicted of the fame offence is a good plea, yet it is intendable 
of a Jawfit acquittal or conviction , for if the conviction or acquittal is not lawful, his life was 


x 


rever in jeopardy 3 and becanfe. the Indi&ment* in this Caſe was inſufficient, for this cauſe he was 


x 


hot Regions node acyuictatus, and that is well proved, becauſe that upon ſuch acquittal he ſhall not” 
have an Ation of Conſpiracy, as it is agreed in 9 E. 4. 12. vide 20 E. 4.6. And in ſuch Caſe in Ap= 

| P44}, notwittifianding ſuch inul ient Indictment, the abbetters ſhall be enquired of as it is there holden 
8 2nd mo the Judgment be given that he ſhall be acquit of the felony, ryet this acquittal ſhall por help 
Y fit, Þoeatiſe he was not lepitimo modo acynietatus 3 And when the Law faith, that Auterfoity acquitte is 2 
 $0od plea, it ſhall be intended when he is lawfully acquitted. And therewith agreeth the old Book in 
I E. 3. Corone 444+ whete it is agreed, That if proceſs upon Indictment or Appeal be not ſufficient, 
Jet if oy appeareth' (by which all imperfe&tions of the proceſs are ſaved) and be acquitted, he 

F wnllbed charged 3 bur if the Appeal or Judgment be inſufficient (as our Caſe B) there it is atherwiſe: 
: ' But 
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Eſquire,” brother and heir of Henry Byrghe, and Thomas Holeroft Eſquire, Paſch. 20 Eliz, of the nu 
| ther of the ſaid Hepry, where the Defendant pleaded, that at Hampton Court in the Pariſh of a 


' meaning of the A& was performed, and the miſchif recitedan the A& avoided as well when one perſon's 


'or next; heir to him ſo ſlain, may have their appeal againſt the perſons ſo _—, or againſt the prin- | 


if or on an inſufficient Indictment of felony hath Judgment quod ſuſpendatur per colium, and fo at. 
mrs Fyare is the Judgment and the end which the Law hath appointed tor the ef axthg there he canner 
be again indicted and arraigned until this Judgment be reverſed by Error : But when the offender is 
diſcharged upon an inſufficient indictment, there the Law hath not had his cnd, nor the life of the party 
m the Judgment of the Law was never in jeopardy, and the wiſdom of the Law abhorreth that great of. 
fences (hall yo unpuniſhed, which was grounded without queſtion upon the ancient Maxims of Law ang 
State : Maleficia non debent remanere impunita, & impunitas continuum affecium tribuit delinguendi, & ming 
21r innocentes qui pareit nocentibus : So if a man be convicted either by verdict, or by confclion upon an 
inſufficient Indictment, and no Judgment thereupon given, he may be again indicted and arraigned, he. 
cauſe that his life was never in jeopardy, and the Law hath not his end : And afterwards upon this new 
Indi&ment YVaux was tricd and found guilty, and had Judgment, and was hanged. 


. 


| 11, Ih. 33 ON 34 Eliz. between Katherine Wrote Plaintiff, and Thomas IV, ages Defendant : Katheriy 


the wife of Robert Wrote brought an Appeal of the murder of her husband againtt Thomas Wiyges 
and declared, that the ſaid Thomas Wigges at Sheperton within the County of Middleſex the 23. of 
September, 31 Eliz, of his fore-thought malice tcloniouſly ſtroke, &c. whereof the ſaid Robert Win i 
died 24, of September then next following, ſo the Defendant did murder him the 24. of Sepremly Þ 
aforeſaid. The Defendant pleaded that he himiſelt , Auterfoits, 8. Offober, 32 Eliz. at Sheperin 
aforeſaid by an Inquiſition there taken before William Danby then Coroner of the Queens Houlhol # 
and Iron Chankþi1! then one of the Coroners of the faid County of . Midd. upon the view of the body 
of the ſaid Robert Wrote by the oath of twelve men (and ſhewed their names) of the ſaid County 
Mzdd.« was preſented, That the ſaid 23. Sept. 31 Eliz. at Sheperton aforeſaid, the ſaid Robert Wy 
feloniouſly did ſtrike, &c. whereof he died the 24. of Sept. following, and ſo indicted him of Ma 
faughter 3 The which Inquiſition afterwards 23. Septemb. 32 Eliz. at London in the Pariſh of S. $ 
chres, the ſaid Iron Chanukpitl then one of the 'Coroners of the faid County of Midd. at the Gai. 
delivery at Newgate,” made for the faid County ' of Mzgd. there, viz. at Fuſtice-Hall in the 01d Bu 
before John Hart then Mayor of the City of London, and other Juſtices of Gaol-delivery of Priſones 
within the {aid Gaol of Newgate being delivered and certified 3 upon which. the ſaid Thomas Wig 
then under the cuſtody of the Sheriffs of London was brought to the Barz and there then the faid Thang 
Wigges being arraigned upon the ſaid Indictment, confefled - the felony, and praygd his Clergy 3 ad 
the Book being delivered, to him he read as a Clark as by the ſame Record appeareth, and faid the 
Judgment-was given thereupon 3 and averred,that Sheperton at the time of the ſaid Inquiſition, and ſiroie 
and death was within the verge of the Queens Houfhold 3 and pleaded over to the felony, &c. Andi 
appeareth that the ſaid Arraignment and Confeſttion and allowance of Clergy was after purchace of d 
Writ of Appeal and the return thereof 3 Upon which plea in bar the Plaintiff did demur in Law. Ad 
after many arguments, and great deliberation, it was adjudged againſt the Defeudant : And in this Ca 
ſix Points were reſolved. | . 
- 7. That Awterfoits convict of Manſlaughter, and Clergy thereupon allowed was a good bar in a 
Appeal of murder. And ſo was it adjudged in an Appeal in the Kings Bench, between Thomas Buy 


within the County of Mzdd. within the Verge by an Inquiſition before Richard Vale the Coroner dif 
the Queens Houſhould, and one of the Coroners of the County of Midd, ſuper viſum corporis, the 
Defendant was indicted of the Manſlaughter of Henry within the Verge 3 upon which Indi&ment te 
Defendant was arraigned before Committioners of Oyer and Terminer in the County of Mid. and ov 
feſſed the Indiment, and prayed his Clergy, and thereupon Curia adviſari vult, and demanded Jud 
ment of the. Appeal ; And in this Caſe two Points were reſolved. - 

T1, That this Inditment was well taken, and within the Statute of Articuli ſuper Chartas cap. 3« If 
which it-is.enaQed, That in Caſe of the death: of a man within the Verge, that it be ſent to the Cor 
ner of the County, who together with the Coroner of the Kings Houſhold, doth the office which appe- 
taineth, &c. And although it was objected, that the Statute requireth two perſons, ſci]. two Corqnerst 
do the Office which appertaineth in this Caſe; and in the Caſe at Bar there. was but one perſor\although 
that he had two ſeveral offices, ſc. Coroner of the Houſhold, and one of the,Coroners of the County, ad 
when the Law giveth authority to two perſons, one only cannot execute itz for Secxrius expediuntur i 

otia commiſſa pluribus, &- plus vident oculi quam oculus, & una perſona non poteſt ſupplere vicem duarum : \t 


| FA this Caſe of ſeveral Authorities, it was reſolved that the IndiQnient was well taken, for the intent and 


Coroner of the Hoſtel, and of the County allo, as if there ſhould be two ſeveral perſons, for. although the 
Court remove, yet he as Coroner of the County may proceed, &c __ ... .- Ee 

2. Where itis enacted by the Statute of 3 H.7. cap. 1. That if it fortune that the felons, murder- 
ers, and acceſſories, or any of them be acquitted upon Indi&ment, or principal attainted, 8&c. the wile 


cipals ſo attainted, if they be alive, and that his benefit of his Clergy thereof, before be nat had; ( for 
at that time Clergy was allowed for murder.) 1. It was reſolved the bar was, good at the Common Law 
not reſtrained by the ſaid Ac, becauſe if the Defendant hath had his Clergy,, then without queſtion the 
__ ſhall not lie; for-if the offender be attainted, and hath his Clergy, the ſame is accepted. out. of 
the Act-and left to the Common Law 3 @ Fortiori when he is but convi&t _thereof and prayeth. his 
Clergy. And the Ad of the.Court (to be adviſed as to the allowance of. Clergy) ſhall not. prejudice 
the party in caſe of his life : But it was reſolved, that theſe words (attaint of : murder) in this AR 
not be intended only of a.perſon who tiath Judgment off life, but alſo extendeth to a perſon ccnpit | 
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by confeſſion, or verdict 5 for. a perſon attaint is a perſon cenvict and more, &+ omme majus continet in 
fe mint 5 and if the Statute ſhall not extend to perfons convict all the purview of the Act {hall be over- 
thrown. And in the Statute of 25 E « 3. CaÞ. 2. It 15 {aid attaint by verdict, which 1s as much as to ſay, 
convict by verdic, and many t:mcs 11 common {pcech a perſon convict is called a perſon attainted 3 &- 
loquendum eft ut vlgus : Allo it (hall be hard that the Law m mg the party to appeal agault a per- 
Gn acquitted, who by the Judgment of Law 1s mnocent, and hall not enable him agajntt one who is 
746: OLIN k 
RT aha the At of 3 H. 7. cap. 1s 15, That the wife, or heir ot him ſo {ſain ſhall have the 
Appeal 3 That the heir ot a woman who was murdered {hall have appeal againſt one who was acquitted 
of the ſame murder,for ap:ces Juris non ſunt jura - And it was reſolved without any dificulty in Holeroft's 
Caſc, that if a man commit murder, and be endicted. or convicted, or acquitted of Manſlaughter, that he 
ſhall never anſwer to any Indi&ment of the {amc death, for all is or.e and the ſame telony for one and 
the Game death, although that murder be in reſpect of circumſiance of the torethought malice more odi- 
ous; and therefore in an Indictment. or Appeal of murder, he may be tound ouilty of Manſlaughter. 

2. It was reſolved in the Caſc at Bar, That at the Common Law the Coroner of the Kings Houſe had 
an exempt juriſdiction within the Verge 3 and that the Coroner of the County cannot intermeddte 
therein; and that well appeareth by the preamble of the Statute of Articwli ſwper chartas 3 Becauſe that 
before this time many felonies done within the Verge have been unpuniſhed (and the reaſon and caufe 
thereof was) becauſe the Coroners of the County are not ſuffered to mterpoſe to enquire of felonies 
within the Verge, but the Coroner of the Kings Hoſtel, which'is pafſant, of which ifue hath not been 
made in due manner, nor the felons put in Exigent, nor Qutlawed, nor nothing thereof: preſented in 


Fire, - which hath been to the great damage of the King, and to the leſs good keeping of thepcace*: By 


which it appeareth, that at the Common Law the Coroner of the County could not intermeddle with 
the death of a man within the Verge, but the Coroner of the Hoſtel only. © And fo was it adjudged 
Paſch. 24 Fliz. in the Kings Bench, where Sift was indicted before the' Coroner of the County of M;4- 
dleſex of a murder done at Twthil in the faid County of Midd. which Indictment was removed into the 
Kings Bench, and there Swijt pleaded, That Tuthil was at the time of the murder, and yet is within the 
Verge, &c. upon which the Attorney did demur in Law, and it depended in adviſement three Terms, 
and at length the Plea was adjudged good, and thereupon he was diſcharged of the Indictment ; for as 
the Coroner of the Houſhold cannot intermeddle within the County our of the Verge, becauſe his Office 
extendeth not to it, ſo the Coroner of the County cannot intermeddle within the Verge 3 And it ſhall 
be av2inſt reaſon that their Offices and Juriſdictions being ſeveral that the one ſhould intermeddle within 
the Juriſdiction of the other. But it was reſolved, that the Jultices of the Kings Bench, Juſtices of 
Oyer and Terminer, Gaol-delivery, and Juttices of Peace, may enquire of, hear mT determine all mur- 
ders arid felonies within the Verge, becauſe their Authority and Juriſdi&tion are general throngh the 


whole County, and ſo always it hath been uſed, and ſo it was adjudged without any {crapleih Holeroft's 


Caſe, * | | 

3. It was reſolved, That the Indictment was inſufficient, for by the ſaid Indidtment taken before the 
Coroner of the Houſhold, and the Coroner of the County, it appeareth that the ſtroke and the death 
were at Shepperton within the County of Mag. and it doth not appear in the Indictment that Sheppertor 
was within Gs Verge, ſcil. 12 miles off the lodging of the King in his Court; and although that in 
truth it were within the Verge, yet the Inditment being verediium, id eft, difium veritstis, and matter 
of Record ought to import all the truth which is requitite by Law, for de non apparentibus & non ex- 
iftentibus eadem ratio, and every part of the Indictment material ought to be found by the Oath of the 
Indictors, and cannot be ſupplied by bare ſaying or averrment of the party 3 and becauſe it doth not 
appear within the Indictment that Shepperton was within the Verge, for this cauſe the Indictment taken 


before the Coroner of the Houſhold, and the Coroner of the County is inſufficient 3 for it doth not ap- 


pear that the Coroner of the Houſhold had any authority to take it, and it ſhall not be void and coram non 
Fudice as to the Coroner of the Houſhold, and good before the Coroner of the County, for the Record 
1s intire, and the Indictment taken before both intire z And perhaps the Jury was dire&ed principally 


. by the Coroner of the Houſhold, and the witnefles examined and ſworn by him, although that all is re< 


corded and enxolled in both their names :. Alſo the Defendant hath averred in his plea that Sheppertor 
was within the Verge, ſo that the Coroner of the County as appeareth by the confettion of the Defen- 


_ dant himſelf cannot take it himſelf alſo. 


A 


4. It was reſolved, That for as much as the Indictment upon which he was indicted was inſufficient, 
notwithſtanding ſuch conviction, that he may be anew indicted and arraigned, or appealed of the ſame 
offence, becauſe his life in judgment of Law was never in jeopardy as it was reſolved in Vaux Caſe, 
Paſch, 33 Eliz, 

-* 5. It was reſoved by the whole Court, That where the ſtroke was given the 23. of September, and 
the death followed the 24. day 3 and concludes that the ſaid Thomas Wigges murdered the faid Robert 
Wrote the 24. day, that the fame was good enough, for it was not murder before ; but to conclude that 
he murdered him the 23. day was repugnant, as it was reſdtved before in Heydon's Cafe, Trin. 28 Eliz. 
But it was reſolved that the finding of the firoke, and the death was not ſufficient for him without 
making conclufion.that is to ſay.And ſo that the ſaid Thomas Wigges did murder the faid Kobert Wrote. 

; 6, It was reſolved, That though the conviction were pendant the appeal, yet if it had been lawful, and 


before the Defendant purchaſed his pardon, it had been a good bar. And afterwards Wigges was tried 


in the Kings Bench, and upon his trial, the Queens Attorney was of Council with him, (becauſe it was 
a Subjects ſuit) and Wigges was found Not guilty of the murder, : 


. = 


Dd 12. Hill. 


gnilty: And in this caſe it was faid that it was adjudged in the Caſe of one Agnes 
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f 
12, Ill. 45 Fliz. in the Kings Bench, W ait's Caſe. The wife of William Whiits Gent. broyght an Ap. 
peal of murder of her husband againſt divers 3, and afterwards thc brought another Appea 
| others; and in all ſhe had brought ſeven Appeals of the ſaid murder againit ſeveral perſons a 
And it was reſolved by Popham Chief Juſtice, and-the whole Court, Thar all the ſaid Ap- 
he firſt ought to abate 3 for without any difhculty all the principals and acccſſories betore the 


again 
principals 3 
als but t 


Del and alſo all acceſſories Ifter, and before the Writ purchaſed againſt whom the Plaintiff, woulg 


bring Appeal ought to be named in one Writ, and not divers, 9 H. 4. 1. The wite of Fhomas Gozer 
brought an Appeal againſt one Thomas Walton, and two others, Walton only appeared, and the others 
made default. The Plaintiff declared againtt all three, that is to ſay, twoas principals, and againg 
the other as acceſſory : Walton pleaded, That at another time, the ſame woman made an Appeal of the 
ſame death beforc certain Jultices of Gaol-delivery of the ſame County of N. againſt one man as prin. 
cipal of the Game death, who at her ſuit before-the ſaid Juſtices was attainted and hanged, and demandeq 

udgment of the Writ, and pleaded over to the felony : And it was ſaid by the Plaintiffs Council thar 
= Writ ought not abate, becauſe her Appeal before the faid Juſtices of Gaol-dclivery, cannot charge 
any, nor the Juſtices of Gaol-delivery cannot make deliverance to any who.then was not jn priſon, in 
the Gaol before them, and that Walton and the others now Defcndants then were at liberty, and there. 
fore it was impoſſible to joyn them in the ſaid Appeal betore the Juſtices of Gaol-delivery: and ſo no 
default in the Plaintiff : But it was adjuged, that the Writ ſhould abate, and in the ſame Caſeftthree Points 


were reſolved. 


I. That the Plaintiff ought to have made her Appeal againſt all, and afterwards have removed the 
ſame by Writ before us. 7s 

2. That a woman ſhall not have two Appeals of death in this place, but ought-to joyn all. (who ſhe 
will charge) in one Writ. For if one bring an Appeal of death againſt divers, and all but one make 
default, yet the Plaintiff ought. to declare-againſ all 3 and by the fame reaſon that he ſhall be driven to 
declare againſt all, he ought to bring his Appeal againſt all. 

3. That in this Caſe the Defendant ſhall not have damages by the Statute of JP. 2, cape 12. quis 
extra caſum Statuti, becauſe the Writ abateth. Vide 28 E,3. 90. A woman, brought an Appeal of the 
death of her husband againſt the principal doer, and the/principal afhiſtants and doers 3 and {ned another 


A againſt the receivers, and the Bogk faith, That the two appeals /were maintenable, netwithſtand- 


ing the Statute gen that all ſhall be in one Writ,which are the words of the Book, in which the Statute 


intended is the S | : 
pellum femine de morte alterius quam virt ſui : And becauſe-the Statute ſaith ( Appellum J in the fingular 


number.it was colle&ed that. all ought to be named in one Writ 3 which Book; if it might be maintained 
for Law; ought to be,intended of acceſſories after the firſt Appeal brought, which cannot be named in the 


firlt Appeal. Vide 26 Afſ. 52. to the fame effec. 


30 Eliz. Inquiſitio capt. ad Seſſion. pacis, &'c. in Com, Surr”,zent. die” Martis & die Marcerii, &c, 


13. Il. | EY 3 
; H And reciteth the Statute of 8 H, 6, of Forcible Entry, and miſrecieth it in ſonie Points 3 and 


this Indi&ment was quaſhed for two cauſes : ' 


1. Although that Seſſions may endure;two or three days, yet the Record ought to mention; that the 
; 6. was miſrecit:d in. a ma-' 


"hf 


terial Point : Know Reader, it is not policy in ſuch Indi&ments to recite the ſaid At of 8: H, 6. for 


Seſſions were holden at one certain day : Alſo becauſe the Statute of 


the recital thereof is not neceſſary, and miſrecial thereof is fatal to the Indiment. And therefore the 


ſure way is to draw the Indi&tment with concluſion, contra formam Statuti, &c. and with go recital of 


the Ac. 


——_ mem - 4 "Wy 


Hill 29 Eliz. in the Common Pleas. 
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TP a Replevin between Andrew Ognel Plaintiff, and Thomas Underhil, and Henry Appelby Defendans: 


The Caſe was, William Rainsford anno 4 E.6. poſſeſſed for 30 years of a. Farm called Creſweljeld 
Grange, Which conſiſted of divers parcels: known by ſeveral names, ſcl., Hobbes field, -Paxk, field, and 


divers others, madehis Will, and thereof appointed Herewles his ſon his Executor, who 3 & 4 Ph, & Ms. 1 


demiſed all 'the: Grange, (except Hobbes field) to one Henry 'Bere for 23 years 3 and demiſed. Hobbes 
field to Walter F; reckjeton for 23 years andeafterwards granted all the reſidue of his term iri- the whole 


Grange-unto the ſaid Henry Bere and Freckfeton 3 He in the reverſion in fee 13 E!.. by deed granteda | | 


rent-charged in fee iſſuing out of all his lands and tenements commonly called Creſwelfield Grange, quon* 
dam in tenura W, Rainsford, &* adtunc' in tenura.& occupatione H, Bere vel aſſignator” ſuorum, . The rent 
is bchind, the ſaid term for 3o years expires, he in the reverſion made! a' feoffment in fee: of the (aid 


Faxm to another, the grantee made: his Executors and died, the feoffee made a leaſe at.will, the Exe- |} 7 - 


cutors of the grantee diſtrained for the-rent bzhind in the life of the grantee before the expiration of the 
term 3 And Judgment was given for the Executors againſt the Plaintiff, And in this Cafe three Points 
were reſolved, ſeil. two at the Common Law, and one upon the Statute of 32 H, 8. cap. 37. 


tatute of Magna Charta, cap. 34+ by which it is enacted, That Nullus capiatur propter + | 


The 
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Part I V. Andrew Oenel's Caſe. 


nuit . . . ; 
= So if 2; Parſon.or Prebend dicth, his Executors (hall have an Action of debt for the arre os 
cltator, becauſe the perſon of him who "ought to pay the annuity is charge- 


eth/ to the ſon, by which the rent is extinct by a&t in Law 3 : The ſon bringeth an Adion.,of debt againſt 
| fas arrerages of a rent) no Action licth, but. for:the-arrerages'of annuity, it was maintenable; Fl 
though'thar by the deſcent of the-land: $0 thegrantee:beingheir to-the: grantor, as, wall t annuity..as 


| : . A, 
xent charge out''of certain lands to his ſon in fee, the rent is behind, the father dieth, the land deſcend- 


asthe Inheritance of 'both was determined by a& in Law, which will:do-no wrong, for this ale RES | 


+ 


* 


corsot his farher (hall remain 3; for-the-Book ſairhuchat the-Con may-chooſe whetherthe 


| Commonilawasa 
w/temo Vir 
- and :afterwa rds ithe a: 
xecutors' only tori the:arrcrages of the xent, and there two:Points:wereradjudged 3 Que, 
Sir Ulam-Loring the-grant 4ox life was turried-into, nature of debt. 2 That-fox a5 
hencpt-when it: wasbehiod, thathe only 


his Exewoters. Ik leliee for 
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only a8 was in tenure and occupation of Henry Bere, and was not Hobbcsfield ; So for the Expolition of 
this conjunctive (Et) 19 H. 6. 4.4.b. 9 E. 4.42. in the Caſe of a Relcafe, | 
The third Point reſolved was upon the Statute of 32 H. 8. cap. 37. And the doubt aroſe upon thee 
words; And it ſhall be lawful to every ſuch Executor, &c. of any ſuch perſon or perſons to whom ſuch 
rent or fee farm is or ſhall be due and not paid at the time of his deceaſe, to diſtrain tor the arrcrages of 
all ſuch rents upon the lands, &c. ſo long as the ſaid lands, tenements, or hereditaments, continue, re. 
main, or be in the ſeiſin or poſſeſſion of the faid tenant in demeſne, who ought immediately to haye 
paid the ſaid rent, &c. ing th 
lands, tenements, and hereditaments, only by and from the ſaid tenant by purchaſe. gitt,or deſcent, in like 
manner-and form as their ſaid Teſiator might or ought to have done in his life. And it was objected,thy 


this Caſe was out of the faid AR, for the ſaid Act doth extend only to tenants in demeſne who inumeg;. | 


ave paid it 3 and that was in the Caſe at Bar the grantor, and to thoſe who claim only by 


tely ought to h 
ately oug And in this Caſe leſſee at will of the feoffee doth not claim only by and from the grantor, 


and from him; 


but he claimeth by and from the feoffee, and ſo out of the Statute, And therefore it was ſaid, That the Þ 
feoffee of the feoffee, and ſo in infinitum, is out of the faid Act; and fo it was ſaid have like Staturs | 
been conſtrued which are ftridi Juris, becauſe they reſtrain the Common Law, as the Statute of Weſt, z, | 
cap. 40. In Ci in vita if the vouchee vouch over one within age the parol ſhall demur, as it is adjudged Þ 
in 18 E. 4. 16. So there it is ſaid, that upon theſe words (expedtet emptor_) that the feoffee of the feoffee is Þ 


out of the ſaid AQ, 16 E. 3. Age 47+ acc. to-the Caſe of two feoffees, 16 E. 3. age 2. 


But it was adjudged, that although the leſſee at will doth not claim immediately fromi the granty, 


yet he is within the ſaid A&; for where things are done in right and truth, and become remedileſs by 
the a& of God, ſcil. by the death of him to whom they were due, in ſuch Caſes Adts of 'Parliamenz 
which give remedy in ſuch Caſe, God forbid that they have not benign and favourable we |. "an to 
extend and advance the remedy proportionable to the miſchief, and defect of the Law, and according ty 
the intent and meaning of the makers of the Act. And therefore the ſecond feoffee, and fo over a 
infinitum, (hall be charged by force of this AQ, for what reaſon ſhall it be to bind the firſt _— and nt 
the ſecond feoffee, and fo all others ? And what reaſon ſhall it be to bind only the immediate heir who 
ſhall have it by deſcent, and not any other mediate heir ? For otherwiſe as to this Point the !Statute ſhall 
ſerve to little purpoſe, and eſpecially when the firſt teoffee may alien the land at his pleaſp rez andal 
the ſons of Adam are ſubje&t to death: Alſo it ſeemeth to ſome that the ſecond feoffee is within the 
expreſs words of the Act, for although he be not in by the grantor, yet he is in from him, for from 
him doth amount to as much as under him 3 And the word (and) in this Caſe ſhall be taken for (or) 
and this word (only) was added only to. this purpoſe that he ought to claim (only) under the tenant 
in demeſne, and not paramount. As if tenant in tail maketh a feoffment in fee and dieth, and the 
diſcontinuee chargeth the land with a rent, and afterwards enfeoffeth the ifſue of the tenant ir! tail within 
ape, © that he is xemitted, in this Caſe (only) hath his operation, for now the iſſue in tail claimeth by 
title paramount, But if the tenant maketh a tcoftment in fee to the uſe of another, in this Caſe Ceftm 
gue »ſe doth not claim only by the feoffor, but alſo by the Statute, and he is not in the Per, and yet ls 
claimeth under the feoffor, and that with the intent of the AQ: So if the tenant make a- gift in tai 
and the donee dieth, / the iflue in tail is within this Statute, for he claimeth (only) under the title and 
eſtate of the tenant in demeſne,. although he do not claim only by deſcent, but alſo per forman dani; 
So if tenant in tail be, the remainder to another in fee, the iflue in tail is within this Statute againl 
the opinion in Plow. Comm. in Manxel's Caſe 46. But it was agreed by the whole Court, if A. haths 
rent ſervice, or a rent charge in fee, or for life, and the rent is behind, and afterwards 4. teth ovet 
the rent to another, and the tenant attorneth, and afterwards A. dieth, his Executors are not within 
this branch, for by the aid grant over the arrerages were loſt, and were not due to the Teſtator at the 
time of his death as the Statute ſpeaketh. Alſo the concluſion of the ſaid branch is, In as large and ampt 
manner as the ſaid Teftator might and ought to have; and after the ſaid grant the Teſtator himſdl 
nor any other can diſtrain, or have-any remedy for the faid arrerages : Alſo in the clauſe next preceding 
touching the Aion of debt the words are, Unto'whom any ſuch rent or fee farm is or (hall be dug 
and not paid at the time of his death : So that the Ac giveth no remedy when the Teſtator himſelf by 


i 
his' own a& hath diſpenſed with the arrerages, but 's ah they were due to him at the time of hs 


death, and by the a& of God become remedileſs : And in this Caſe a Judgment upon another brand 
of this Statute Reported by Serjeant* Bendloes, between Sharp Plaintiff, and Poo! Defendant in the. Com 
mon Pleas, Hill. 19 Eliz. in Dette, London, 457. was cited, and the Caſe was A renty charge ws. 
granted by deed to a feme ſole for life, the rent was behind, the woman took Sharp to husband, .the 
rent was again behind 3 the wife dieth, Sharp brought an Action of debt againſt the Defendant heir of 
the grantor (tenant of the land charged) for all the ſaid arrerages, as well before asjafter marriage: And 
in this Caſe it was reſolved, That for the arrerages incurred before the marriage, the hadkand fad not 
ariy remedy bythe Common Law,but for the arrerages which incurred during the marriage; the hushand 
in this Caſe may have an A&on of debt at the Common Law,26 E. 3. 64. 10 H.6. 11, F,N. B.at 
23 H,6, 2x5, £4 | | Hos; 
But it _ adjudged, that by force of theſe words in the aid A&, That if any man hath, or hereafter 
ſhall have in the right of his wife any eſtate in fee ſimple, fee tail, or for term of life, of or in any rents 
or fee farms, which be or ſhall be due behind or unpaid in the ſaid wives life, that then the husband after 
the deccaſe of his ſaid wife, his Executors and Adminiſtrators ſhall have an Action of debt for the (aid 
arrerages againſt the tenant of the demeſne that ought to have paid the ſame, his Executors or Adniint 
ſtrators : And alſo may diſtrain for the ſaid-arrerages in like manner and form as he might have doneif 
his faid wite had then been living, &c. That the rote ſhall have all the arrerages as well before the 
marriage as after ; But two ObjeQions were made that the husband ſhall not have the arrerages bony 


the coverture; . I. 


be in the ſeiſin or poſſeſſion of any other perſon or perſons claitging the ſaid - 


ELOF; Sg => - 2 om 


V. | Part TV. 5 | Rawhn's Caſe 205 


1 of 1. Becauſe that by the Common Law the Executors or Adminiſtrators of the wife might have.an 
| Action of debt for the ſaid arrerapes before the coverture; And the Statute as appearcth by the preamble, 
heſe provideth remedy when the Executors or Adminiltrators of him to whom the rent was due, cannot have 


ch ; erages, &c. And therefore it was ſaid, That the makers of the A& did not in- 
_ a> _— pr there was remedy at the Common Law, nor to take away the remedy. which 
wa one had at the Common Law, and give the ſame to another. RS | ny 
ave i 2, The ſecond Objection was, That the faid branch touching the husband, gave remedy to him for 
laid - che arrerages due in thc Gid wives life 3 So that the arrerages ought to incur when the was a wifez; and |, Þ 


like t before. But notwithltanding theſe Objections, 1t was reſolved, That the husband by force of the 
the rr ls ſhall have the ſaid arrerages 3 for the ſaid branch doth ena, That the husband ſhall have the 


ed | :ncurrcd in the life of his wife, and that cannot extend to arrerages during the marriage z for 
'b yy DIfoun Law in caſe when the wife hath not the rent but for lite, gave to pn Hs as it 
tor, Þ  2rpeareth before. And therefore when the Statute giveth an Action of debt to the husband for arrerages, 
the it ought not to be conitrued to extend to thoſe which he may have by the Common Law before, but to 
uts | the intent that the words of the Act ſhall have cect, tor (verba accipienda ſunt cum effetiu)the ſaid words 


TY - of the faid Act ſhall be conſtrued of arrerages which were due before. IR 
ged And 25 to the ſaid Exceptions it. was reſolved, That a feme covert cannot make an Executor without 
ts the affcot of her husband 3 and the adminiſtration of her goods. of right doth belong to the husband ; 

| 1nd che Statute in naming the woman (wife) intendeth only to deſign and deſcribe the condition, of che 
to, ® yoman, and not to imply that the arrerages ſhall incur after the marriage. 
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Mich. 29 & 3o Eliz. in the Kings Bench. 
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Rawlyja's Cale. 
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or) i Etween Rawlyns and Somerford the Caſe in-effe@ as it was found upon a ſpecial Verdi& upon Not [52] 
ant Bu B guilty pleaded in an Ejedione firme for a houſe called the Ship without Temple-Bar was ſuch,z Peter 

the BY Cartwright being poſſeſſed of the faid houſe for 3o years, of all in poſſeiſion ſaving one Stable whereof 

his one Warlowe was poſſeſſed for two years, aſſigned all his intereſt to. Rawhms,z And afterwards 

bY Cartwright by deed indented demiſed the faid Stable to Warlowe tor 11x years after the (aid two years 


' ended: And afterwards Raplyns by deed indented in conſideration of 25.1. fine: to. be paid rede- 
| . miſed all the houſe to Cartwright for 21 years, rendring to him 24 1. per ann, , Juarterly,, and 5 1. 
| guarterly at the ſame feaſts until the (aid 25 1. were paid Upon condition, that it-the faid lam, of 
25 4. or thefaid rent was behind at any Feaſt, &c, that then. it- ſhould be..lawtul for Rawls to xe» 
enter. And upon the back of the Indenture- of xedemiſe was endorſed in this:manner, Memorand”, 
It was agreed between the parties before the ſealing and delivery thereof, That Warlawe hall haye the 
| GidStable according to the ſaid demiſe to him made. And afterwards and. before any day of , pay 
Cartwright redemiſed the ſaid Stable which then was in poſſeſſion of Warlowe. by force. and colour of 
| i teaſe for fix years made to Warlowe to the faid Rawlyns for 10 years 3 and, afterwards the rent 
was behind and lawfully demanded, and alſo. 5 7. parcel of the ſam in groſs:was alſo;not paid,; and 
Rawlyns never entred in the Stable, but Warlowe always continucd the potleſſon, thereof, and YYqrlowe 
never attorned to any of the leflees ; and if the entry of Rawlyns for the Condition broken-were law» 
ful or not was the Queſtion : And after many-argurnents at 'the Bar, and Bench, now. in, this Ten.£ 
was adjudged, That the entry of Rawlyns for the Condition broken. was lawfi . And Jo this.Ca f h 7 
oats Points were reſolved by Sir Chriftopher Wray Chicf Juſtice, :Six. Thomas, Gazydy and the: Yahole 
rt, - Sees. ; ” : tor behture; (4. tic CY ef = 
_ 1» Where the Verdi was entred three Terms paſt, and in the entry thereof in the Roll the Hil de- 
| rnife made by Cartwright to Warlowe was: not entred to be made by deed ind mK6d, and now; in this 
Term it 'was' prayed to be amended 3 and becauſe | that the note-of the ſp clal, Verdict which the 0 
Jary exhibired'to the' Court, and which remained with Maſter George Kempe Secondary to Maller Roper, 
| do paper that the Jury found the faid demiſe. Jromts &c.; by. which it, appeareth to the Court, that 
| thedemiſe was given in evidence, and reference made by note to it 3 For this cauſe it was holden by the 
whole Court, that the Record: in'this Point ſhall be amended, tt Lt 
\. 3: Although the Condition -ftand upon two-parts in the disjunGiye, ſcil. either for not payment of 
the rent, or the ſum in groſs which as to that was collateral; yet: if it had. been found that Cart- 
7right redemiſed any part of the houſe to Rawlyns, and that Rawlyns had entred, by which the rent « 
was ſuſpended, 'that for that the whole | Condition, as well as to the collateral ſum, as tp the rant Was 
| fuſpended.” For it was reſolved; alchough the Condition doth comprehend two ſcyeral things'tn the 
disjunRive of two ſeveral natures ; The one, the rent iſſuing out of the land which is At to the 
reverſion, and may be ſuſpended with the intermedling with the:land 5 The other matter collateral tg the 
Und, which cannot be ſuſpended by the ſaid redemiſe, yet here are.not ſeveral Conditions; but one intire 
Condition which referreth to two ſeveral branches, and therefore ſuſpended in part :is ſuſpended in the 
whole ; and that the Condition was intixe a reth by the man terſe fo the non payment of 
the one or the other, ic ſhould be lawful for the leſſor to reenter into;xthe whole land, fo that there is but 
| | -- "of 
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Rawhnis Gal Part IV, 


[53] 


[5] 


6h to jtidge upghythe he whole ſpecial matter agcording to Law : And true it is, that the Jurors s 


| "thereof Wis made 


one.intire Condition, and one intire entry, which 1s not by the at&t of the Parti6s. to. be dividc Or ap- 
portioned. And bccauſe that this Point was of late, ſcil. Paſch, 27 Eliz. frot. 185, beyween Brightmay 
and Somcrford in this very Caſe (although between other partics) upon grave advice adjudged by Sir 4 
Anderſon, and his Companions Juttices of the. Common: Pleas, Sir Chriftopher Wray, aud the Court of Kjy,, 
Bench would not ſuffer this:Point to be argued again, 'but agreed with the Court of Conmon Pleas in the 
Point adjudged. 

3» That if Cartwright had redemiſed any part of the houſe to Rawlyns, and Rawlyns never entre 
into it, yet the-rent by the acceptance of the redcmiſe betore any entry 1s ſuſpended 3 fo that the yg 
entry of Rawlyns maketh not any difference in this Caſe, and the Caſe which was in the Common Plegs ; 
tor when the leſſor accepeth a redemile, and futftereth a firanger to occupy the Jand redemiled, it luſpeng. 
eth the-rent, as wcll as if himſclt had entred, ”” Do 
4. That the ſaid leafe wmade by Cartwright to Warlowe by Indenture when he had nothing in th 
houſe was notwithſtariding.good againft/ him by concluton 3 and when Rawlyns rederaiſeth all to hin 
then was his intereſt bound with this concluſion, and then when Cartwright xcdemiſcd. the faid Stable © 
Rawlyns, now was Rawlyns concluded alſo. For all partics or privies 4n cliatc or intcrelt are bound by 
cltoppels, and then the Caſe is no other but Cartwright demiſcth to Warlape tor fix years the (aid Stab, 
and afterwards demiſeth to Rawlyns for 20 years, {o that this is a good. leafe in reverſion for 14 yer þ 
the fame doth not make any ſuſpenſion: of the rent, or- condition, tor it is not any. grant of, the tee, | 
fion,-biit a future intereſt in reverſion, no-term but an intereſt of a term as the pleading is 3 And ug. Þ. 
withſtanding ſuch grant the reverſion (without attornment) doth- remain in thc grantor, and he ſl 
have the rent reſerved uponthe hirſt leaſe : But if there be attornment, then the reverſion doth paſs, a 
then will follow ſuſpenſion : And therefore it was agreed, That if a man maketh a leaſe. for 21 yah 
rendring-rent, with clauſe of recatry, and afterwards the Iefſec maketh a leaſe to the leſſor tor fix yeſſ 
to begin two years aftcr, and afterwards the rent being lawtully demanded is bchind, the Ieffor ny 
lawfully enter and take advantage of the Condition, notwithſtanding the acceptance of the future inter 
and by the entry defeat- the future intereſt which was veſted in him : If a man make a feoffment in 
upon a collateral Condition, and afterwards the feoffee redemiſeth the land to the-feoffor, and aftz 
wards the Condition is performed, now the redemiſe of the land being no ſuſpenſion of the Conk 
tion, is no impediment but that the feoffee ſhall take advantage thereof, and thereby deſtroy the teaff 
which he himſelf hath accepted, as it is holden in 20 E. 4.19. 8 H.7.5S. 20 H.7. 4. So in the Caſt 
Bar, the redemiſe in firtwuro maketh no ſuſpenſion of the rent, and by conſequence no ſuſpenſion of t 
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'5, Altfough it was obje&ted, 1. That Eſtoppels conclude the partics to ſay the truth, but cannot a 

clude the Jurors becauſe they are ſworn ad veritatem de & ſuper premiſſis dicendam : And 2. That Elin 

pels ought to be pleaded, and in pleading the party ought in the concluſion of his plea to xely uponaf® 
oppel./ and not demand Judgment if Action, or make other congluhon, as it is holden in 22 HG 
25 And for theſE:equſts the Court ſhall not give regard to this Eftoppg] by deed enged fo nd 

5 furors': Yet-it was reſolved in- this Caſe, That: this Eftappel being found by. Verdict, the Ca 


, > 


9 vere dicenloms and therefore they:have well done in the.Caſe at Bar to find all the td 
| Gi, ane e Judg . to the Court, which apon-the matter - ought 3g ke, ages il 
ha Ae'Chitf Jullice Wray faid; That it, was adjudged. in Pleadel's Caſe in 8: El;z. thath 


cafe thit %' Fury if H6tHnl fach a leaſt'by deed indented which! topk its. operation gnly.by conch 
OW were thetcfort 1attaint- and. had: Judgment according]y.;. to,the. Jukkices.ip b 
the Caſe Hell; Therthevintercſt-of the land as to parties and privies'was in, a, manner by ſuch -conb 
fro "ont" and'r1o condufion ſhall »be: by fych- (deed'\ indented after the texm 'ended,. as Wray 0 
Juſtice $99, 'And'inith-Caſe the Jury 'ought, /if they; will not. find the ſpecial matter, and lea 
TOE bi Jaw, firid:-it at/their peril:.acoording to Law." See-for this Point, 17 E,3 
1$ i 34E.'3- Droit -29. T5 HK 32, Ae 322. 13. E. 3+ Garr. 26. 35 Af... I Hy 


25. 85.2." "Cmm415, art many other Books. 'A pon good vonlideration of,, this: Judgmy 
al gks,.you ſhall underſtand and obſerve good differences, an 


roo ig two-years determined 3/ Forthe-grantiof ont ſhall 'not-be;pdjudpediord, ;if tory i 
. \ WEBS CH RD E503 GIO VG DBRATE SORIA LEE ADDING fi novig ery "Hongbs; 
as reſolved, That if leſſee of a houſe 'for!:201 years, -leaſcthipart-Sor-two,years, -and afieryas 
nd'a kafe ity polleſfion- forthe reſidue, that the;xenc hall iffyg aut of, the wiw 
tereſk(of He tet; although ic beinot-any eftate which! cart be ſurrendred,. pd) alchough it. VF 


"of Error pen the! new Statute. upon. the [Judguient:,. and; two Enors:W 
Oba G0] JO WT MN INTER BT Hr «$2308 jew SLA \r1;0%a 
ty the PhtamifPwas an Infanc;.and was adinitted. by Guardian,:and no Rea 
dinth&Gnime Pleas, buronly: recited: in the !Court 3 For Rawlyns por ob 
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Part I V. " The Caſe of the Wardens; and 


Windham and Rhodes Juſtices, Clark and Gent Barons of thc Exchequer, and of the Coit, commanded, 
That the Preſidents of the Kings Bench ſhould be ſearched, tor without preſidents, prima facie it ſeemed 
*0 them, That there ought to be a Record made of the ſaid admittance by Guardianz and upon ſearch of 
the Records in the Kings Bench, many were ſhewed to the Jultices where Infants had ſued by Guardians 


— —— 


in the ſame Court, and no Record made of their admittance by Guardian, but ſuch recital in the Court. 


AS aforeſaid. L - in : i. : : ; k ; 
The Jultices and Barons ma voce 1n rcgard of the preſidents which in this Caſe make 2 Law in the 


fame Court diſallowed the Error, although that prelidents in a {mall number were thewed; where Re- 
cord was made of the like admittance of an Infant in the Kings Bench, as 1s done in the Common Pleas. As 
'o the Error in the Judgment, all the ſaid Points often argued in the Kings Bench, and upon great delibe- 
ration adjudged, were again new argued before the ſaid Juſtices and Barons of the Exchequer 3 and after 
many Arguments at the Bar and Bench, all the matters atoreſaid were rclolved from Point to Point, and 
fr the cauſes before alledged, afhrmed by all the Jultices, and Judgment given accordingly. 

And Coke and others were of Council with the Plaintiff, and Glamil Serzcant and others with the 
Defendant, And that was the laſt Caſe that Sir Thomas Gawdy argued, who was a moſt revercnd 
Judge and Sage of the Law, of ready and profound Judgment, and of great gravity, prudence, and 
choke according to the opinion of Wray Chief Juſtice, it was afterwards adjudged in the 
Commun Pleas, Paſch. 33 Eliz. in the Caſe of one London, That if a man take a leaſe for years by deed 
indented of, hiswown land, it is not any Eſtoppel but during the term, and after the term the leſſor may 
enter or occupy the land, for by the determination of the term,the Eltoppel is alſo determined 3: And then 
both the parts of the Indenture belong, to the leflox, as it is holden 38 H. 6.24. And fo the Law is re- 
ſolved in a Caſe which was much controverted in our Books, 14 H. 6. 23. e. $ H, 4. 58. 3.E. 4. 14. 
$ H.6.17.f. 44 E. 3. Eſtoppel 10. 43 E. 3.17. 21 B.6.2., 43 E.3. Eſtoppel 7. 3 H.4.6, 12 H.419: 
Litt. 156. 47 Afſ- 3- 35 Af 8. 10 E. 3. Double plea 8. and the 'opinion of Hales and Montague in 


Plowden's Commentaries. 


Trin. 30 Eliz, in the Chancery: Monſtrans de droit by the 
Wardens and Comminalty of Sadlers. 


Y virtute of a Writ of Mandamas after the death of Thomas Cox, it was found by enqueſt before 

Walſtan Dixie Mayor of London, Eſcheator of the ſame City, 17. Fan. 28 Eliz. and returned in the 
Chancery, That the faid Tho. Cox the day of his death was ſciſed in his demeſne as-of fee of 11 Meſſu- 
ages and 8 Gardens in the Pariſh of All-Saints in London, and died without heir, and that they were 
holden of the Queen in Socage. And the Wardens and Comminalty of Sadlers in the Chancery (hewed 
their right, That long time before the ſaid Tho. Cox had any thing in the faid Mefſuages and Gardens, 
one Richard Millard was ſeiſed of them in his demeſne as of fee. And ſo {eifed 6. Ang. 15 H. 8. by 
his Will in writing deviſed the faid Meſſuages and Gardens to the Wardens and Comminalty of Salers 
in fee, and died 3 and that they were ſeiſed until the faid Tho. Cox did difſeiſe them, and ſo ſeifed died 


without heir : And ſhewed the cuſtom of London, That a Citizen and Freeman of London may deviſe in 


Mortmain 3 and indeed that the ſaid Richard Millard was a Citizen and Freeman of London at the time 
of his death : Upon this plea the Attorney-General did demur in Law 3 and if a Monſtans de droit 
this Caſe lieth.or if they ſhall be put to their Petition was the great Queſtion of the Caſe : And this( 
on the Queens part, and on the parts of the Wardens and Comminalty was often argued as well in the 
Chancery, as before all the Judges of England, and Barons of the Exchequer at Serjeants Im in Fleetſtreet : 
And'in this-Caſe divers Points were reſolved. | I: 
1.. In every Caſe where the King is entituled to any Frechold or Inheritance, it is 1. Either by matter 
of Record, which is, 1. Either by Record Judicial, as attainder, &c. 2. Miniſterial upon Oath, as Office. 
3- Orby conveyance of Record, by aflent, as fine, deed inrolled, &c. 2. Or by matter in FaR,and found 
by Office of Record upon Oath, as alienation in Mortmain, purchaſe by Alien born, Villein, Eſcheat by 
death without heir, &c, and that found by Record Miniſterial, as before the Eſcheator or other Officer. 
3+ Or by matter in fa& only, when land cometh to the King by Eſcheat or other matter of fa, and 
the Kings Officers put it in charge in the Exchequer without Office. | 
And it was reſolved in all theſe Caſes at the Common Law, when the King was ſeiſed of any eſtate 
of Inheritance or Freehold by any matter of Record, be his title by matter of Record Judicial or Mini- 
ſterial, or by conveyance of Record, or by matter in fa&, and found by office of Record, he who hath 
right cannot by the Common Law have any traverſe upon which he was to have Amoves manum, but 
Was put to his Petition of Right (in the nature of his real Action which he cannot have againſt the King, 
becauſe the King'by his Writ cannot command -himſelf) to be reſtored to his Freehold, or Inheritance 
4 H.6. 12. 24 E, 3.23. 1 H.7.3. 4E.4-21. 9 E. 4. 52. But at theCommon Law the party rieved 
may in lome Caſe have his Monſtrans de droit where the King was {o entituled, and in ſome Caſe not, 
when the title of the King was by matter in fa, as by reaſon of purchaſe by an alien born, or the 
Kings Villein, or for alienation in Mortmain, or by death of -the Kings Tenant without heir, &c. in all 
theſe and the like Caſes, if office be found for the King, and in the ſame office the title or intereſt of the 
party 
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Comminalty of Salders Part I'Y 
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_ King. 


[56] 


| and Fohn Digle her now husband were in by the faid deviſe for which he could not make livery 3 An 
| afterwards Piers Partifield.by force of the Kings Patent boned Whereupan Fobn Digle and his wife ſud 


_ for an office wir might ſerve'them. © Out of which award of the Juſtices 1 obſetve theſe things ; 


party be found, there the party grieved, at the Common Law may have a Monſtrans &e droit. © Arq i 


are the Books to be intended in 9 E. 4.51. & 13 E.4.8. 4 E. 4. 21. 33 E. 3. Traverſe 36. It Was 
found by office that T. by licence of the King,did marry the King's Neit,and that certain lands delcendeq 
to the ſame Neit, which her husband aliened without the Kings licence (his wite being the Kings Nei 
to another, and for this cauſe the land was ſciſed ; whereupon the alience came into the Chancery "> 
ſhewed all his Caſe, ſcil. That the Neif was married with the Kings licence 3 2. The deſcent to the Neif 
after the marriage appeared in the office; And it was awarded, That for this cauſe the husband m; ht 
hold by the Gurtche 3 and+by ſuch alienation put the wife to her Aion, and thereupon the alience had 
reftitution'**By which Caſe it appearcth 3 : | | 

7. That the wife being married with the Kings licence, is cnfranched,at leaſt during the covertyps 
for if ſhe ſhouldrremain Neif, then the husband »thould not be Tenant by the Curtelie 3 and when the 
Kings title, and the title of a Subject doth concur in the beginning, the Kings title ſhall be preterred, x 
Weſton holdeth in Plow. Com. 263. b. ae 218 Vo ; 

2. When all the truth of the'Caſe appeareth in the office, that there was. 2 Meonſtrance de droit at the 
Common Law : $0 if land'be conveyed to the King upon Condition, if the performance of the Condi. Þ 
tion be of Record; as if the Condition be to levy a thine of other land to the King, or to make a Recopni. 
{ance to the King in any Court of Record, or other like Conditions which are to be pertormed of Re. 
cord'3 he'who hath performed the Condition may have a Monftrans de droit at the Common Faw; for hi 
title appeareth'on Record, and there is no'Record which doth abſolutely enticle'the King" Bur if te Þ 
performance of the Condition -be not 'on Record, then if the performance of the Conditton! Be found by F 
office, he ſhall have a Monſtrans de droir by the Common Law,vide Plow. Com, 229. - But in the fame Cal 
if the office find only title for- the King, and omittcth the right or title of the party, although chata Þ 


* the words of the ofhce be true, yet by the Common Law- he cannot have a' Monftrans de drozt, but forty Þ 


cauſe aforeſaid he was put to his Petition, and therewith agreed Piers Patifield's Caſe in 29 FN 

was found by force of a Writ of :Diem clanſit extremum, that one held certain lands of the King; in 1» 
don, and dicd ſeiſed without heir, for which the King gave the lands by his Letters Patents to Piers Pn 
zifield for his life, who ſued a Writ to the Mayor of London to put him in ſeiſin, and thereupon nothin 
was done, for which cauſe he ſued a Sicut alias, vel Gauſam nobis ſignifices, upon which Writ the Maya 
returned, That the Kings tenant by his Will in writing and enrolled before the Mayor deviſed his land 
to his wife for life, and that ſhe or her Executors ſhould ſell the reverſion for-his ſoul ; And that the wi 


Scire facias againſt Piers Partifield,if they could fay any thing 
Partifield demanded Judgment of the Writ for two cauſes. © --- I 
x. Becauſe he held but for life, the reverſion to the King, in which Caſe ſuit ſhould be againſt & 


herefore they ſhould not be reſtored : 7; 


- 2, Becauſe an office was found for the King, he ſhall not have this ſuit before that upon. his Petith 
an office be found as it ought to be intended tor him, and fo before he be admitted to ſhew his right, 
ought to have his right as well found by office, as the Kings title was found by office, and that is equ 
jus : To which it was anſwered: | 4 4 5 8-41-20 
' 7, That for as much as they were ſciſed of the Ercchold,” that they were not to be ouſted within 
RT LED as ICS RIES þ 
2. That againſt the” King: Petition could not be ſued, becauſe that Piers was tenant of the Fir 
Dong: 2 1” 4 res gk | oO ON 
3. That this matter returned by the' Mayor did ſerve: for an office,” f6rby the office, the reverſe of ht 
matter was not foundz which is as much as to ſay, That all the matter found by'the office was-true, ſi 
that the tenant held the land of 'the King, and died without heir, and by the deviſc'it was confeſſed al 
$5 | 


of | jg 


ded. | And for the' deciding of theſe Queſtions, all the Juſtices of England were aſſembled in th 
ncery And by the award of alt the Juſtices of England the Writ was abated, becauſe that no offs 
wasfound for Toh Digle and his wife, and it was ſaid to-themy To ſue to the King, ſcil; by Petiti 


I, That at the Common Law when by office the King was ſeifed of an'eftate of Freehold, althoup 
that all the Points of the office were 'true, "yet the party grieved was put to his Perition- in-nature of is 
real Action, if his title benot found-by office. © 2 lies EE 44 

2, That Petition lieth againſt the King although he hath departed with the Frechold. R 

3» That for as much as the Kings title is found by enqueſt -of office upon oath, the title of. the ub 
je& ought to appear by Record of as high nature, ſci. by the like enquelt of the office upon oath, and 
not by the return of the Mayor, which although it be of Record,'yet it isinot of ſo high and. great regatl 
as the office found by oath : Sq note Judicial Records as Attainders and Judgments are preterred bete 
Miniſterial Records, as Inquifitions, and offices before Eſcheators 3 and they alto being found 1 courſe of 
lawful proceeding upon oath before Retoms, . or conveyances of Record, as it moſt plainly appcarthin 
this Cafe, And in 30 A(] pl.28. by Diem claufit extremum it was:found, that F. held of the: King; and 
that M. was her daughter and heir who was of full a$& and had livery 3 And'by another office. it ws 
found, that the fatne be had another daughter K, who was yet within age, by-which a Scire faci iſſued 
againſt the Taid M. and her husband, &c. who ſaid, That the land was given-to 7. arid to his firſt wil 
mother of M, in tail; aid that K. was the ifſue of another woman, and {o' M. {ole heir. | But by a 
of the whole Council, ſczl. the Juſtices (who are as to adminiſtration of Juſtice called in Law the Cound) 
all-the land was ſeifed into the Kings hands, becauſe that the' tail was not found by any office, but onlf 


that M. was general heir. ; 
So | 
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Go at the Common Law, if the King by falſe office was poſſeſſed of the Ward(hip or intereſt in any 
land by reaſon of the Ward, or Ideocy, or alicnation without licence, or the like ; In ſuch Caſes al- 
though that the King was not entituled to a frechold, but to a chattel real, and by a falſe office only, 
yet the party grieved cannot have a Travers, and thereupon to have Amoveas manum, but was put to his 
Petition by the Common Law 3 and therewith agrceth the Book in 17 E. 3. 11, But yet as. well a Tra- {5} 
vers asa Monſtrans de droit was at the Common Law, as well concerning frechold and inheritance as 
Chattels real ; for in all Caſes when by the ofhce land is not in the Kings hands, nor the King by it is 
in poſſeſhon, but the King by the oftice 1s only entituled to an Action, ana cannot make a ſeiſure,with- 
out ſuit, there in a Scire facrs brought by the King in the nature of ſuch Action to which he is entituled, 
the party may upon the laid Scire facias appear, and traverſe the office at the Conumon Law,gfor the par- 
ty is in poſſcihon, and upon the matter found for him ſhall not have Amoveas manum, becauſe that by - 
the office nothing was in the Kings hands, but the King (hall be barred of his Action. And therefore 
if it be found by office that the Kings tenant hath ceaſed for two years 3 or that the Kings tenant for 
life, or years hath committed Walt 3 or that his tenant by Knights ſervice hath made a teoffment by 
colluſion, in theſe Caſes the King is put to his Scire facias againſt the tenant 3 And in all theſe Caſes the 
tenant in the Scire facias may traverſe the ceſſer, walt, and collufion at the Common Law 3 and there- 

x ' withagree the Books in 14 H.7. 23. & 25. 15 H.7.6. & 12 H.7. 21. It appeareth alſo by a Book be- 
| fore any Statute made which gave Travers, or Monſtrans de droit, 30 Aſſ.,28. .32 E. 3. Scire facias 106, 
32 E. 3. Travers 3 50 Aſſ. 2. It was tound by office that J, the Kings Tenant in Capite dicd, and' 

that the tenancy deſcendeth to R. his ſon and heir who is a fool and ideot from his nativity, and that 

N. was Terrc-tenant, againſt whom a Scire facias iſſued, ithe could fay any thing that-the land ſhould 

not be ſeiſed in the Kings hands, who came and pleaded that R. after” the death of I, did- releaſe to 

one F. then Tenant. all the right, &c. who cnfeoffed him 3 at which time R. was of good memory and 
traverſed the point of the office, ſcil. without that, that R. was a natural fool 3 for in vain (hall it be 
to award a Scire facias to know if he can ſay any thing, &c. and when they ſee he can plead nothing: 

But if the office find no other in poſſeſſion but the ideot, thereby the King is in poſſeſſion, then he who 

in truth was Terre-tenant and ouſted by the cthce, cannot traverſe the office to have Amoveas manum., be- 

cauſe it doth not appear by the office, that he was tenant at he time of the office, but is put to his Pe- 
tition : But for as much as in Caſe when the King was in poſſeſſion by the office, or may ſeifſe without 
ſuit, th&e the party is put to his Petition, which was tedious, and of great delay andchargesto the par- 
ty grieved; for his relief was the Statute of 34 E. 3. cap. 14, made, by which it is ena&ted, That there 
where lands and tenements are ſciſed in the Kings hands by office of the Eſcheator, containing that the 

Kings —_ did thereof make alienation without licence, &c. Out of which words divers things are to 

be obſerved. 

. 1. Whereit is ſaid, where lands and tenements are ſeiſcd into the Kings hands, &c. By that it appear- 

cth, that the miſchief was, where lands or tenements were ſeiſcd in the Kings hand by the office, for it 

was not any miſchief as hath been ſaid, where the King was not entituled but to the Action, for there 

was traverſe at the Common Law. 1 7h | Wig I 

- 2+, That this A extended only where the King was entituled by office only, for the-words are ſciſed 

in the Kings hands by office of the Eſcheator. ,: OE: Ns ; = f EE a 

3. That this Act extended only to alienation without licence, and to the Caſe of Ward. But three [57] 
things were grievous to the people which were not remedicd by this A... , ; 

. -T, That no office was within the purview of this A&, but. only office found virtute brevis, -Or com- 

. oneſonie 5. or the wordsare (taken by the mandment of the King) ſothat an office found virture officis was 
out or t 6 We , | 

;. 2, Thatthe aid Ad, as appearcth before, did not extend but only to.the ſaid two Caſes of alienation 

without licence and Ward. | EA oth £42 5 a 146 

3- That the faid Act did extend to atraverſe only, and -not a Monſtrans. de droit > by which. although 
by the traverſe the iſſue was found for the Plaintiff, yet the Judges cannot proceed to Judgment without 
a Writ of - Procedendo ad judicium, which were great and grievous miſchief. > For remedy. of. -which an- 
other Statute-was made ann, 36 E,3.cap.13.for the grievous complaints which the King had heard from 
his people of his Eſcheators, &c. He" willeth ag ordaineth, with the aſſent aforeſaid, That the lands 

_ {ciſed inthe. Kings hands for cauſe of Ward, be ſafe 


(ciſed int ly kept without Waſt, &c. So of. other - lands ſeiſed _ | 
in the Kings hands by Enqueſt of office. taken before Eſcheators 3 which words are;general. 1. As to 
the matter, that they are. not reſtrained to the two things, ſcil. alienation without licence, and Ward 
© © mentioned:in-the former AQ, - 2., As to the office, for they extend as well to offices found virtute brevis, 
ſwve commiſſionis, to which only the former. A& extended, as to offices found virtute offici= And as to 
the great Qbjedtion which was made, that for as muchas the words of the A are, that the Eſcheator 
ſhall ſend the Enqueſt into the Chancery within. the month,; &c.; that it ought to be intended of an- office 
found, virtte brevis, ſive commiſſionis, becauſe that no office found before the ' Eſcheator virtmte -officis- can 
by the Law be returned. into, the Chancery, but only imto the Exchequer, as it is ſaid in 4:E.-3+ 23.6 
Stamf. Prerog. 70.  Tothat.it was anſwered and reſolved upon ſhewing of infinite of precedents in all 
ages, that ſuch offices, have been returned 'by the Eſcheator as well into the Chancery, as. into the Ex- 
 chequer,;and that the Eſcheator hath cle&ion to return it in which of the Courts he will; for he is 
 Rtendant to both Courts, -and:, both are the Kings Courts, z., Then the Statute gocth farther, -And be 
heard without delay to traverſe the office (fo that by theſe branches, the two hirlt.of theſe defects were 
remedicd).or otherwiſe ſhew his right: By: which' the, Monſtrans de, droit was given to make a final | ; 
diſcuſſion without attendance; by which words they ſhall proceed to Judgment without 'any-Procedendoz (2) 
And ſo all the ſaid miſchiefs were remedied. But it was reſolved, that, this A& :doth not (extend to 
any Judiciai Record, as:Attainder , or Recovery, but only when nothing appeareth of Record tor 
iy | E < the 
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the King but only the othce 3 and_therein the Makers of the Act had great reaſon, for in Caſes of At. 
tainder and Office, the King is entituled by double matter of Record, wherctore the party grieved ought 
to avoid it by doublc matter of Record, and not by ſingle txaverſe, or Monſtrans de droit 3 for it was (aid, 
Nihil tam inconveniens eſt naturali equitati, unumquodque diſſolvi eo ligamine quo ligatum et ; And therctore 
he ſhall be put to his Petition, upon which he ſhall have an office found containing his title of Record, 
which is required by the Juſtice of the Law, becauſe the Kings title doth commence by Record.and there. 
upon the party gricved ſhall traverſe the Kings title found by the office, or ſhall ſhew his right, and con- 
fels and avoid 3 And if upon the traverſe, or Monſtrans de droit it be found for him, then he ſhall have an 
Amoveas manum, for he hath anſwered and ſatishcd double matter of Record with double matter of Re- 
cord, Vide H. 4. 52. : : 

Another reaſon was, When the King is in by force of a title, by Judicial watter of Record, as by At- 
tainder or Recovery, there for the cltimation and credit that the Law giveth to the Judicial Records, the 
party is put to,his Petition : Theſe Reſolutions of the Juſtices in this Cafe do agrce with our Books. 1, 
That the Statutc of 36 E. 3. extendeth to other Caſes, then to the Caſe of alicnation without licence, 
and ward, which are mentioned in the Act of 34 E. 3. there are divers Caſes agreed in our Books. And 
therefore 43 4. 28. it was found by office returned into the Chancery that one W. of Herlington who 
was (ciſcd of certain lands in the County of York, was aiding to Gnilbert de M, who was the Kings Ene- 
my, and that the lands were ſeiſed into the Rings hands 3 and thereupon came I. into the Chancery, 
and traverſed the office, and it was found for him and he had reſtitution by Judgment of the Court, 
which ſpecial Caſe is not mentioned in the Ac of 34 E. 94 but is included within the general words of 

6 E, . y . 
Take heed Reader, for at this day although a man be aiding the Kings enemies, or be killed in open 
Rebcllion againſt the King,he ſhall not forfeit his lands or his goods : But if the chief Juſtice of the Kings 
Bench (who is head Coroner of all England) in perſon upon the view of the body of him killed in open 
Rebellion, make a Record ' thereof, and returneth the ſame into the Kings Bench, he ſhall forteit his 
lands and goods, as it wasdone and reſolved in the time of H. 7. by Finerrx chict Juttice Vide 8 E. 3. 38. 
7 H. 4.47. and in 2 H. 4. 10. Sir fohn Talbots Caſe; The poſſchons of a Prior alien were ſeifed into 
the Kings hands for certain cauſe.and afterwards the King made livery of them; and after livery t:e King 
by a Writout of the Chancery had taken them again into his hands by this word reſumpſinens, and com- 
mitted them to one-Twtbury and ndw came- the Executors of the ſaid Sir Thomas, who had a term for 
years in the {aid poſſeions, and in the Chancery exhibited their traverſe, and had a Scire facias againſt 
the ſaid Twthwry, and there Skreen for the Defendant demanded Judgment of the Writ ; for where the 
King ſciſeth for cauſe, a-man may have a traverſe to the cauſe, and anſwer to it by the Statute, meaning 
the Pig Statute of 36 E. 3. But where the King ſeiſeth into his hands, and doth not determine where- 
fore in certain, he ought to ſue to the King by Petition, quod firit conceſſem by the Juſtices aſſembled toge- 
ther for this purpoſe in the Chancery, 
Note Reader, thereby it appeareth, that a Termor may have a traverſe in that Caſe by the Statute of 
36 E.Z3- But it was objected, that neither the Statute of 34 E. 3. nor the' Statute of 36 E, 3. did ex- 
tend to the Caſe at Bar, becauſe that in this Caſe-the King was entituled to the frechold and inheritance, 
and the Acts give remedy only when the King is entitultd to a'chattel, as a ward, or for alienation with- 
out licence, 8c. To which it was anſwered and reſolved; Thatthe A& of 36 E. 3. doth extend gene- 
rally to lands ſciſed, 8c. by office, which is a beneficial Law made in advancement and in'execution 'of 
Juſtice and Right without grievous and tediousdelay 3 and therefore ſhall be taken ſo generally accord- 
ing tothe letter and intent of the A ; and with this Reſolation in this point agreeth the Books 13 E, 
4+ 8. 4 E. 22. Lord Hlungerford's Caſe, 3-H, 7. 20. Lord Grieſtock's Caſe, 49 E. 3. 16. Iſabel Goodcheups 
Caſe 3 and 19 R.2, Travers 37. and fo'the Omere itn Stamfords Prerog, 61, reſolved; and the book in 
8 H. 5. Travers 47. 'is to be intended at the Common Law before the ſaid At. It was alfo reſolved, 
that when the Kings tenant ſeiſed of lands in fee ſimple dieth' without heir, that the fee and frechold is 
preſently after his death and before office found thereof caft upon the Kingz for in ſuch Cafe 'it ought 
to be in fome perſon, and'if any perſon entreth into the land and taketh the profits, an infortnation of in- 
truſion for the King may be preferred againſt him' before office or \ſeiſure 3 be the Kirig preſently by the 
death is in aQual poſſeſſion, and hath not only a freehgld in Law , as a common perſon in, ſuch Caſe 
hath, and as to that, this difference was taken and agreed 3 When the Kings tenant dicth in” poſſeſſion 
without heir, fo that in ſuch'Caſe puſſeſiv eft vacra and in no body, the'Law. will adjadge the King (in 
whoin ſhall be no lacheſs reckoned)-in attual-poſſeſſion preſently 3 But whenanother isin poſſeffion ant 
ſcifin at" the time of the Eſcheat, fo that poſſefſio. plena eſt & non 'varua, the King ſhall not be'adjudged ita 
poſſeſiory until this ſeifin and poſſeſſion be removed 3 as 'if the Kings Tenarit be diſſciſed and dieth 
without heirs or if an alien born, or the'Kings Villain, or the-alience in 'Moremain be difleiſed; and all 
the ſame is found by office, in theſe'Caſes the King ſhall tot Be-in'poſſeſſion - until the poſſteſfion and 
ſcitin of the Terre-tenant ' be removed': But if the land' deſcend to' the King after the death of his 
father; or any other collateral anceſtor, the King* ſhall be preſently 'm poſe - before Entry or 1ei- 
ſure.  'So if the ' King ittke a Teaſe for life, or a gift in tail; 'and'theleffet Yicth, "or ie dont di 
cth without iſſue, 'i1'this Caſe the poſſeſſion ſhall 'be «Qually in' thEKing without any ettry of 
ſiſure. ' And epi rg 9 H.7. 2:4. and there it's exprefly (aid Thar when to tyan is it» pol 
fellion it ſhall be adjudged inthe King according to his'titk3 andſo' the doubt which Btuinford triaketh 
fo +. 7. Dees bs» A ls 4+ TC: GT A Fo') 215 OBEY 177-0 
* Butupon that it was firongly urged by one of the Juſtices, That'in the'principal Caſe the Company 
of Sadlers ſhall-be'put to hk neva z for in as = as 'preſently after that 5p was'#cad with- 
out heir;>the poſſefſion - was attually in the Queen ; Then 'before office foimd "they "were put to their 
Petition; for the -A& of 35 EF.” 3. deth"tiot Extend bit -only in Caſe” where an” office is 'fount: 
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| © that is the Record traverſable by the Statute ; And therctore hc ſaid, It a difleifor conveycth land 
'0 the King, in this Caſe the difſeiſee was put to his Pctition by thc Common Law, and- therewith agre- 
th 22 E. 3.5. 24 E.3. 23-4 E. 4.22. And the fame 15 not renicdied by the faid Act 3 tor although 
the King be entituled by a Record, yet 1t 15 not a Record traverſable by the (aid Act : So he ſaid, When 
| Richard Duke-of York father of King, 7. 4- diſſcilcd one and dicd ſciſced, and the fame deſcended to 
King FE, 4s the diffeiſce was put to [115 Petition 5 and theretore although the deſcent was afterwards found 
by office, and although thc King was entituled by Office, and linglc matter of Record only, yet he was 
at to his Petition, and was not remedicd by the laid AG as it appearcth-in 9 I. 4+51. 
F 2. It was obje&cd, That the Statute of 36 E. 3. cape. 13, extcndeth only m Caſc where one is put 
 eutof poſſclion by office, as 5 tamford conceiveth Prerog. 61. a. But in this Caſe the Company of Sad- 
| lors was not put out of poſition by office, but by the diffeiſm made by Cox to them, and therefore this 
Caſe was not remedicd by the laid Act. But tv that it was an{wered and reſolved, That it is a Maxim 
in Law, that when a common perſon againſt another common perſon is put to his real Action, in ſuch 
Caſe he ſhall be put to his Petition, which 15 in licu of arcal Action againtt the King. Vide 7 H. 4. 33. 
g H. 4+ 5+ And therefore there is a great difference between the Calſcs which have been put, and the Caſe 
at Bar ; For 1. as to that Caſe, when land deſcendeth to the King from his anccltor, by this deſcent the 
entry of the dileiſee is taken away, if it were in the Caſc ot a common perſon, and therefore in the Caſe 
of the King he ſhall be put to his Petition, But in Calc of Eſcheat, when a difſeifor dieth without heir, 
if it were in the Caſe of a common perſon the entry of the diffeiſce was not taken away, but he may 
enter upon the Lord by Eſcheatz and although it ſhould be admitted, that in the Caſe at Bar, the Com- 
pany of Sadlers cannot have their Monſtrans de droit before office found, and that it ſhould remain at the 
Common Law not remedied by the ſaid Ad of 36 E. 3. yet when office is found it hath relation to the 
time of the death of the tenant without heir, and then the Statute of 36 E, 3. extendeth to it 3 and if it 
ſhall be alſo admitted, That the Caſe when a diffeifor conveycth lands to the King, that that remain net 
remedicd by the ſaid Act of 36 E. 3. becauſe there is no Record traverſable by the Ac in. ſuch Caſe : 
yet for as much as in the Calc at Bar ofhce is found, that the Record 15 traverlable, the party grieved by 
the purview of the A& ſhall have a Monſtrans de droit. 
| And as to the ſecond Objection, it was reſolved, That the Statute of 36 E. 3.cxtendeth to this Caſe, 
E although the party grieved be not ouſted by the ofhce, for the words arc, And if there be no man who makes 
| challenge or claim to the land, &c. and without queſtion the party grieved doth, for he maketh challenge 
and claim to the lands found by the office 3 and the Statute doth not ſay, If the party grieved be ouſted 
by the othce: And ſo the doubt which Stamford conceived in this Caſe alſo explained. And it was well 
urged, That the Statute of 36 E. 3. hath provided remedy when the King by office is entituled to land, 
* either by purchaſe of his Villain, or Alien born, or for alienation in Mortmain, or for any ſuch title 
| which isanatter of fac, or in pais 3 and the office is the ſole Record which entituleth the King, becauſe 
{ that the makers of the Act of 2 E. 6. have provided remedy only when the King is entituled by double 
matter of Record, as Attainder of Treaſon, Felony, and Premunire, and Office : And it was ſaid, That 
if Travers and Monſtrans de droit had not been provided in the ſaid. Caſes of the Kings Villain, Alieg 
born, Mortmain, &c. by the former Ac, without doubt, they tor theſe Caſes would have alſo pro- 


vided remedy, becauſe that theſe ſhall be in as great miſchict it the party grieved ſhall be put to 


his Petition, as where the King was entituled by double matter of Record : But it was faid, That if 
the King be Lord, Tenant in tail, the remainder in tail Meſn, and Tenant, and the Meſn alieneth 
the meſnalty in Mortmain, or to the Kings Villain, or to an Alien born, and upon office found there- 
of the King ſeiſeth, Tenant in tail dieth, the ' tenancy eſchcateth, the” iſſue ſhall not have Travers 
nor Monſtrans de droit, tor the eſcheat is a thing newly accrued and dependant upon the Seigniory 3 
} and for as much as the King hath the Seigniory at the time of the eſcheat, of neceſſity the land ſhall 
elcheat to him quoſque, &c. and he ſhall be put to his Petition in this Caſe. Vide -$ H. 4. 9. vide Plow. 
Coons 4 pans Caſe. If a tenancy cſcheat toa woman who hatha Joynture, it is out of the Statute 

11 H.7. 

And laſtly, a Judgment in the Point now of late given in the Exchequer was vouched, where the Caſe 
was, That by ofhce returned in the Exchequer it was found, That Fane wife of Theophilatt Aden was 
ſciſed of lands in fee, and held them of the Queen and died without heir, and one Collins and Howſtead 
came into the Exchequer, and by way of Monſtrans de droit did alledge that one N. Reynolds was ſciſed 
of the ſaid lands in fee, and by his Will in writing deviſed them to Emme his wife in fee and died 3 The 
wite did thereof enfeoff Collins and Howſtead, by which they were ſciſcd till difſeiſed-by the faid Fare, 
who died without heir, a nd fo confeſſed and avoided the office. And by the rule of the Court, the At- 
torney General anſwerea thereunto, and maintained the office, and traverſed the deviſe, which was 
tound againlt the Queen. Out of which Judgment 1 obſerve, That the Barons did adjudge the ( 
Act of 36 E. 3. to be taken by cquity 3 for the faid office ſpeaketh only of office returned in the Chan- 
cery, and the laid office was returned inthe Exchequer, which without queſtion was within the intent 
| and meaning of the (aid AR. Vide Stamf. Prerog. 70. | | | 
| And in this Caſe, this difference as to Petition, Travers, and Monſtrans de droit was reſolved. In all 
Caſcs.at the Common Law, when the Kings title accrueth by a Judicial Record, or as Gaſcoigne faith 
9H. 4. by Judgment of Record, that although the -King granteth all his eſtate over, yet the' party 
grieved was put to his Pctition, and had a Scire facias againtt the Patentee 3 as in Caſe of Attainder, Re- 
covery, &c. 44 E. 3.22. 10 H. 6,15, 21 H.7.2.-3 Ma. 139. 7 H.4.21. But wherethe King was 
entituled by conveyance of Record, as if a difeiſor convey the land to the King by tine, deed enrolled, or 
other matter of Record, there although the party were put to his Petition again the King 3 yet if he gran- 
tcth the land over, thediſſeiſee, or hc who hath right may enter, or have his Action againſt the Patentee 3 
tor a Judicial Record is preterred always bctore a conveyance of Record by -affent, as hath been faid. 

EE Vide 
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Videg H.4.4. by Gaſcoigne the ſame difference, 25 E.3.2 8.4. Plow. Comm 553. 22 E.3.7. 11 H.4.67.7 ? 
2. Aide del Roy 61. By which Books if they, be well confidercd this difference doth appear. . Alſo in al 
Caſes when the party grieved may havea Monſtrans de droit, or traverſe againſt the King, there if the King 
grantcth over che land, the party grieved may enter or have his Action againſt the Patentec, Stamf, Py. 
roge7 5. wide 4 E. 4. 22. 3 Ma. Dier 139. | 
Note Reader, in the Common Pleas, between Pemberton and Barham, Paſch, 32 Eliz. Rot, 2 35. and 
in the Kings Bench, Hil. 42 Eliz. in a Writ of Error, between Bereblocke and Read, it was reſolved Thy 
if A. be bounden ina Recogniſance, or Statute Merchant, or Staple 3 and after a Recovery ishad again 
A. in an Aion of debt, and 4. maketh his Executors and dieth, his Executors are bound by the Lay 
to pay thedebt.due upon the Recovery, although it be puiſne, before the debt due by Recogniſance, , 
Statute, becauſe that although both are Records, yet the Judgment in the Kings Court upon Judicg 
and ordinary proceeding ismore notorious and conſpicuous, and of more high and eminent degreethy 
a Statute or Recogniſance taken in private, and by conſent of the partics,and therefore preferred in Judy. 
ment of Law before Recogniſance, or Statute, which agreeth with the Reſolution in this Caſe: AangjÞ. 
thought this Caſe neceſſary to be Reported, and by this the Reader (fall underſtand what was the «©, þ 
mon Law before any Statute made concerning this matter, and what Caſes are remedied by the faid AF 
of 34 and 36 E.3. And therefore you will better apprehend the true intention and. purview of the $1, 
tute of 2 E. 6. concerning theſe matters. | 


Mich. 30 & 31 Eliz. in the Common Pleas. 


Forſe and Hembling's Caſe. 


/ 


Þ2: brought an Ejedione firme _ Hembling upon a demiſe made by Thomas Calie to the Plaint 
or three years, 'of certain houſes in Norwich, from the feaft of S. Michael 29 Eliz. &c. To whid 
the Defendant pleaded, Not guilty 3 and the Jury gave a ſpecial VerdiQ, ſcil. That one Alice Allen wi 
ſeiſed of the faid houſes in tee, and made her Will in writing 3 and thereby deviſed, that if Fam 
Amynde did overlive her,that then ſhe deviſed and bequeathed to him and his heirs the tenements in qu 
ſtion; and afterwards ſhe intermarried with Fobhn Amynde 3 and further found( that ſhe oftentimes aft 
the marriage revoked the ſaid Will, ſaying, that the ſaid James Amynae (hall not have the ſaid tenement 
by the aid Will 3 and afterward the wife died without iflue, and the husband ſurvived, and thereof di 
enfeoff the Defendant, upon which the ſaid Thomas Calie as heir to the ſaid Alice did enter, and mat 
the leaſe as in the Declaration, and prayed the advice of the Court. And upon this Verdi two Que 
ſtions were moved. | | 
I. If the womans Will by the -intermarriage with 'the deviſce were countermanded, « 
not. , -"", | 
2. If it were not countermanded by the intermarriage, if by her words of revocation after the mar 
riage it was countermanded. And it was objected by the husbands Councel ; | YN 
1. That if a feme ſole make her Will and deviſeth her land to 4. and after marrieth B. and B, dieth 

and the wife ſurvive him, in this Caſe it was faid that the Will doth remain good, and was not counter 
manded by the marriage, as Manwood faid in Plow. Com. 343. and was not denied ; But if it were ad 
mitted that the Will in fuch Caſe was countermanded by the marriage with a ſtranger 3 yet in the-Caf 
at Bar for the benefit of the husband being the deviſee, the Will ſhall not be countermanded, and ther 
fore it is adjudged in 2 R. 2. Attornment 8. . That if a feme ſole make a leaſe for life rendring rent 
and afterwards by deed granteth the reverſion to another, and afterwards and before attornment mas 
rieth with the grantee, that this marriage was not countermand of theattornment, as if ſhe had marti 
with a ſtranger, forit is for the benefit of the husband that. it ſhall not be a countermand ; And ther 
fore there by the payment of the rent by the tenant to the husband in the'name of attornment, the-r- 
verlion doth paſs out of the wife ; for the ſame reaſon which proveth that the intermarriage with a ſtnn- 
er ſhall be'a countermand of the attornment for: the benefit of the husband, proveth that when the gan- 
t& marrieth with the grantee, that it ſhall not be a countermand, for that ſhall be for the. benefit of the 
husband : And ſo in the-principalCale it is for the benefit of the husband that -the Will by the intermar- 
riage [hall not be counterminded, but ſhall take effect according to the purport thereof : And it was ſaid, - 
That the Caſe of a Will when the wife marrieth with a ftranger 1s not like to the Caſe of attornment | 
when the grantor tnarrieth with a ſtranger 3 for the Will-of the woman cannot. take effe& during 
his life, but' only after his death, and -by n6 poſſibility could it be any prejudice to the /hugband + 
For if he hath iſſue he ſhall be Tenant by the Curtelie,” and he 'may take the: profits thereof during 
coverture, or diſpoſe 6f them at his pleaſure to all intents and purpoſes, as if no Will had 

en made. THEE 5 | A. ef 

2, To fay as it is aid in' 3 E. 3. Deviſe 12. that the Will of a fee covert ' is void, becauſe that the 
Law preſumeth that it was madeby 'coherlion of the husband, that cannot'be ſo intended 'm this Cale, 
for as much as in the Caſe of 3 E, 3. the'Will was made by-a man when ſhe was covert, Which cannot 
be made good by any cuſtom : But here in our Caſe the woman was ſole, and free from all conſtraint at 
the time of the making of herWill, | | z. It 
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3. It was objected, that if the Will was not countermanded by the intermarriage, without queltior? it 
was not or can be countermanded by the womans words after the marriage, foratter marriage the whole 
will of the wife is in Judgment of Law ſubject to the will of the husband, and as is commonly ſaid, a 
feme covert hath not any Will 3 and therctorc it the Will ſtands notwithitanding the intermarriage, her 
countermand afterwards is of no torce nor cttect, quod futit conceſſum by the whole Court as to this Point ; 
Further it was obje&ted, That notwithltanding that after the Marriage the wite cannot revoke her Will, 
fo that now after the marriage it is irrevocable, yet it is no reaſon that the intermarriage ſhall be a couns 
termand : For if a man Non compos mentis make his Will, and afterwards become of ſane memory 3 
In this Caſe until the time of his death after that he become of unſound memory, he cannot couns 
termand his Will, and yet the diſability or imperfection of 'Nonſane memory was not any counter= 

of it. | | 
mou It was ſaid, That countermands of Wills are not favoured in Law 3 and therefore for as much as 
there is no Book in Law in this Point, but the ſaid Cale of attornment adjudged is all one in reaſon with 
this Caſe 3 for theſe cauſes it was concluded, that Judgment ſhould be given againſt the Plaintiff; But ic 
was upon great deJiberation adjudged for the Plaintiff. And in this Cale it was agreed upon the whole 
matter, ſil. The taking of husband, and coverture at the time of her death, the Will was countermanded, 
and that for two cauſes. . ” 

i. The making of a Will is but the inception of it, and it doth not take effect till the death of the de- 
viſor, for omne Teſtamentum morte conſummatum eſt ; & voluntas eſt ambulatoria uſque extremum vite exitum: 
Then it ſhall be againſt the nature of a Will to be fo abſolute, that he who maketh the ſame being of 
good and perfect memory cannot countermand it 3 and therefore this taking of husband being in the 
Caſe at Bar her proper aGt ſhall amount to a countermand in Law : But when a man Compos mentis ma- 
keth his Will, and afterwards by the viſitation of God becometh of unſound memory (as every man for 
the moſt -part before his death is) God detend, that this act of God ſhall be in Law a revocation of 
his Will, which hegmade when he was of good and perfe& memory, | 

2. It ſhall be miſchievous to women that'after their intermarriages they cannot for no cauſe counters 
mand their Wills. 

3. As the Law will not allow any cuſtom, That a feme covert may make any deviſe, for the preſums 
ption that the Law hath, that it ſhall be made by conſtraint of the husband, as it is adjudged in 3E, 
3. Soif it were in the power of the wife after her intermarriage to revoke her Will, the Law would not 
ſuffer the continuance thereof after marriage, for as much as the husband by conttraint'may cauſe-her 
againſt her will to revoke or continue it, And as to the ſaid Caſe of-attornment, it was faid in 2 R. 24 
that when the wife in the ſame Caſe by her deed ſealed and delivered by her, granted the reverſion to'a- 


nother, the ſame taketh effe& againſt her felt, that ſhe her ſelf cannot by any words countermand/it be-: 


fore or after the taking husband, and therefore it is not like the Caſe of a Will, and that it might well 
be, that in as much as her grant by deed ſtood in force after the taking of the grantee to husband,. that it 


ſhall not be any countermand. 
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Paſch. 31 Eliz. in the Kings Bench, 


Herlakenden's Caſe. 


7h Tve brought an Action of Treſpaſs againſt Roger Herlakenden Eſquire, for breaking of his' 
; Cloſe, ſcil. 380 acres, parcel of Colme Park, in Colme in the County- of Eſſex, and ' 300 Okes, 


3oo Alhes, 330 Maples, and 100 Beeches: there growing cutting, and 1000 load of wood and under- 


catrying away 3 -and the Defendant as to the whole Treſpaſs, preter fradionem clauſorum, nec non. 


' Preter ſuceifionem 2.00, quercrums, 10, fraxinorum,” & 10 acy* parceP, &c. pleaded Not guilty 3. Er quoad 


fraftionem clauſorum pred” » ac berbe pred” pedibus ambuland” conculcat*, & conſumptionem ; The Defendant 
pleaded the matter in Law-which followerh, by which he intituled himſdlf toiche fame land, and juitifi- 
ed the cutting of the trees, but in the quod, &c. (as dppeareth before) the Treſpaſs as to the trees was 
utterly omitted, 'and ſo in Law nothing pleaded thereto; and then the demurrer being joyned is all in 
the disjanRive, as it is agreed in 7 H. 6. 27.-a. See 27 H.'S. 1. & Dier 9 Eliz. 264. 7 E. 4. 24. b. & 
10.7 H.'6.5. a. And therefore to the intent the matter in Law might appear, by aſſent the Defendants 


Plea was atiended, For it was agreed'by the whole Court, that all was diſcontinucd, and :thereupon 


Roll-was amended: : Et quoad ſucciſionem arborum, &c, 'was inſerted. :And the matter in/ Law in ef= 
fe was Tuch, Edward'Earliof Oxford was {eiſed of Colme Park in fee, and 17 Eliz, lcaſed'to Tho. Bare- 
foot, Tho. Luter and John Collins the aid: Park (except the trees in the declaration mentioned) for 21 
years * fobn Collins alligned his intereſt 'th_ Anthony \Luter, and afterwards the ſaid Earl fold to the ſaid 
Barefoot and Lyter the trees aforeſaid, who 15 Juli;, 26 Eliz, leaſed the ſaid 380 acres of land paſture 


parcel of the ſaid Park aforeſaid (uport which' the ſaid trecs aforeſaid grew) to one John Bragge tor 21 - 


years 5 and afterwards in Aug, 126 Eliz. Barefoot, Later and Liter ſold the ſaid Trees to the Defendants 


and afterwards, 27 Eliz, Bragge affigned his intereſt to the Plaintiff, and afterwards 'the Defendant cut 


down the trees, and if this cutting down were lawful or not was the Queſtion, 


The 
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*The Point was, When a man leaftth his land for years (excepting the wood ) and aftcrwards the lef- 
ſor granteth the wood to the leſſee, if now the wood be ſo united again to the land, that by leale of the 
land the wood ſhall paſs as a thing annexed to it , or if the wood remain as an interclt diſtin and {c- 
vered from the land, ſo that by leaſe of the land they ſhall not paſs to the Iefice. And in this Caſe di- 
vers Points were reſolved : . | | | . 

1. When a man maketh a leaſe for life or years, the leſſee hath but a ſpecial intereſt or property in 
the trees being timber as'things annexed to the land, fo long as they are annexed to it : But it'the leſſee 
or any other ſever them from the land, the property and interclt of the leſſee is determined, and the Jef. 
ſor may take them as things which were parcel of his inheritance in which the intereſt of the leflee is de. 
termined. In an Action of Waſt for cutting down of trees againſt leflee for life or years, the Writ faith 
ad exheredationem, and it ſhall be abſurd that the lefſee who hath but a particular interclt in the land, ſhall 
have an abſolute property in any thing which was parcel of the inheritance : At the Common Law if 
Tenant in Dower, or Tenant by the Curteſic cut down trees, he in the reverſion may take them, yet 
their eſtate is as high as leſſee for life : But the leſſor ſhall not have an Action at the Common Law a- 
gainſt the leſſee, becauſe it was his own ad, and it was his folly to make a leaſe to him who ought to do 
him fealty, and yet will do Waſt : It was allo his folly that in his leaſe he would not provide by condi- 
tion or covenant that he ſhoud not do Walſt, or to prevent it by exception. If I leaſe my land for life, 
and afterwards give the trees, and afterwards the leſſee dieth, yet the donce cannot take them, as it is 
holden by the whole Court in 21 H.6. 46. d. becauſe at the time of the gittthe Ieſſee had the property 
in them as annexed to the land. And Sir Chriſtepher Wray chief Juſtice ſaid a Caſe now of late between 
' Moyle Finch Eſquire, and the Lady Finch his mother was reterred to him and Sir Roger Manvord chief 
Baron, which in cffe& was, That the Lady Finch had an eſtate for lite in certain land without impeach- 
ment of Waſt, and the ſaid Moyle had the inheritance expe&ant. The Lady Finch cut down divers trees 
growing, upon the land 3 The Queſtion was, if the ſaid Moyle might Jawtully take the faid trees, 
or if they of right did belong to his mother 3 And upon conference with divers other Juſjices they 
reſolved : og a6 

I. That if the ſaid eſtate had been made for life without any ſuch clauſe of without impeachment of 
Waſt, that without queſtion the ſaid Moyle ſhould have the trees, becauſe they were parcel of his in- 
heritance, and what intereſt the tenant for life had in the trees, was by the ſeverance of them from the 
land determined, becauſe ſhe had them as things annex<cd to the land. | 

2. In the fame Caſe it was reſolved, .That the faid clauſe of without impeachment of Waſt gave 
not to. the Tenant any greater intereſt in the trees then ſhe had by the demiſe of the land, but it thall 
ſerve only that ſhe ſhall not be impeached in any Action of Waſt, cither to recover damages, or the 
place waſted 3 As if I grant to one that he ſhall not be impeached for cutting of all my trces in ſuch 
woods, it ſhall excuſe him in any Adion of Waſt brought againſt him for the cutting, but notwith- 
Ganding that the property and intereſt doth xemain in me, tor no. property or intereſt thereof is gi- 
ven from me : So if a man difſeiſeth me of my land or diſpoſſefſeth me of my goods, and I releaſe / 
to him all Actions, yet I may enter into my land, or take my goods, for the diſcharge of- my Acts * 
on is no bar of my right ; and therewith agreeth Litt. cap. Keleaſes 115, and all this was aid and ; 
Reported by the ſaid Sir Chriftoper Wray. Vide 27 H. 6. Waſt 8.- where it is ſaid, Where a-man leafeth | 
land abſque impetitione vaſti, and a ſtranger cutreth the trees, and the leſſee bringeth an Action of Tref-. : 
paſs, he ſhall not recover damages for the value of the trees, becauſe the property is to him in the re». 
verſion, for which the leſſee ſhall-not recover but. for the cropping. and breaking of the Cloſe : And it: 
was faid, That if tenant in tail after poſſtbility of ifſue-extin&” cut the trees, the lefſor ſhall have them: * 
for in as much that he hath but a particular eſtate for life in the land, he cannot have an. abſolute intereſt | 
in the trees, but he ſhall not be puniſhed in Waſt becauſe his original eſtate is not within the Statute of : 
Glouceſter cap. 5. 

2. It hy reſolved, If the houſe falleth by Tempeſt, or other a& of God, the leſſee for life, or lelſee - 
for years hath a ſpecial intereſt to take the Timber to build the houſe again if he will for his habitation : -/ 


- Butif the leſſee pulleth down the houſe, the lefſor may'take the timber as a thing which was parcel of "Were | 


his inheritance, and in which the intereſt of the leſſee is determined, as in the Caſe of Trees and for the-./ 
ſame reaſon 3: and notwithſtanding: he may have an Action of Waſt and recover treble damages,. . .Vids" Wo 
44 E.3.5.:&6.'& 44. 29'E.3.42. 2 H.1, i4« by Brian. 10 H. 7.2.13 H.7.9..21 E. 4.52. 1 Mw. Ws 
Drier 90, 2 Eliz. Dier 194. ER, PE eds ONT. tone . Wk 
- 3» It was reſolved, That if trees- being timber be thrown .down by. wind, : the lefſox ſhall hav: 


them ( for they. were parcel of his inheritance )*and not. the. tenant for! life or tenant for years thi 


But if they be dotards without any Timber in-them, the tenant-for life or years ſhall havg them. Vue - 
40 003 _ >rag Guardian:in- Knights ſervice ſhall haye.windfalsz and fo the Qzere in” 7 H, 6,38 
WEIL latiSnEd... | NT: ; | FTW Is" Þ. 62 Df 
The fourth-Point was, When the Earl leaſeth the land for years excepting the trees, by whichthey) © 
were ſevered:from the poſſeſſion of the land during the term, then after the leſſor granteth the trees to'th® - 
leſſee.,it now they be reunited to the poſſeſſion of the land ſo-that when the term erideth the leffFr (hall have! Fn 
chem againas things annexed to the land, And it was reſolved, That. the lefſechad in Judgment] of Lawab-. 
ſolute and divided property-in the trees, {0 that by the leaſe ofthe land they do-not pals arg therefore 
this difference was taken ;. If I enfeoff you of all my land (except the trees );/to have and to hold to you! 
and your heirs, now the trees-in property are divided from the land, although 'in fa&o they, remain a- * 
nexed to' the land, for if he cyt'them down and carry them away it is not felony : And: thereforc.io ſuch 


Cale if the feoffor grant the trees to thi ſzoſfer, chey are reunited\as. well in property as they arc in fs x 


erhip 
But 
in 


and the heir of the fcoffee ſhall have them,--and: not the Executors, for the feoffee had abſolute own 
in both, ſo that it is not any prejudice but rather a benefit to him that they are reunited to the land. 


Fulwood's Cafe. 


Par IV. 
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—the Caſe at Bar he hath buf a term for years in the land, ſo that he hath not owelty'in ownerſhip in 
eb and it ſhall be a Prejudice to him,” that during the term he cannot cut thera, but ſhall be _ in 
at, and after the term he fhall take them.and it thall be againſt reafor: that the leſſor ſha againt his 
nt have them again.” It was alſo ſaid, That Barefoot and Lyter were tenants in common of the lands, 
and they were Joynt-tenants of- the trees, and ſo thcir interelt divers and of ſeveral qualities, becauſe 
there cannot be an union of them. Nicholas Fuller and Tanfield were of Council with the Plaintiff, and 

Lgerton the Queen's Solliciter and Coke with the Defendant. 

Note Reader, Mich." 18 & 19. Devon. It was adjudged in the Common Pleas, that Waſt may be 
committed in glaſs annexed to windows, for it'is parcel of the houſe, and fhall deſcend as parcel of the 
teritanice to the heir, and that the Executors ſhould not have them. And although that the leſſee him- 
at his own coſts put the glaſs in the windows, yet the ſame being parcel of the houſe he cannot take 
it away, or Walt it, but ſhall be puniſhed in Waſt. And upon the faid Judgment a Writ of Error was 
(brought in the King's Bench, and there the Judgment was affirmed. : 

Note alſo between Warner and Fleetwood, Mich. 41 & 42 Eliz. in the Common Pleas, it was reſol- 
ved by the whole Court, That glaſs annexed to windows by nails, or in other manner by the lefſar or 
leſſee carmot'be removed by the leſſee, for without glaſs it is no perfe& houſe 3 and by leaſe or grant of 

hc houſe ic ſhall paſs as parcel thereof, and that the heir ſhall have them, and not the Executors ; and 

F venture great parts of the coſts of the houſe doth conſift of glaſs, which if they be open to tempeſts 

* and rain, waſt and putrefaGtion of the timber of the houſe would follow 3; and therewith #gfteeth* the 

* Judgment given before. * Tp | . : 

*” Alſo it was then reſolved, That Wainſcot, be it annexed to the houſe by the leſſor or leſſee, is parcel 

| of the houſe : and there is no difference in Law if it be faſtned by great nails, or little nails, or by ſcrues, 

| or irons put through poſts or walls (as have been invented of late time 3 ) But if the Wainſcot be by any 

{of the ſaid ways, or by any other faftned.- to the poſts or walls of the houſe, the leſſee cannot remove it, 

but he ſhall be puniſhable in an Adion of Waſi, for it is parcel of the houſe, and by the leaſe or graut 
of the houſe, and in the manner as the ſecling and plaiſtering of the houſe ſhall paſsas parcel of it, 


_ Mich. 33 Eliz. 


Fulwood's Caſe. 


Ty Etween Cartwright Plaintiff, and Roberts Defendant, in an Ejetione hor of houſes in London'upori 
LY a demiſe made by Sara Sharrington, '&c. Upon Not guilty pleaded, the Jury gave a ſpecial Ver- 
lick to this effet 3 Thi'Caſtle was dfod of the houſes aforeſaid,, anno 1 Eliz. took a wife, and affter- 
wards 1 Eliz. before the Mayor and Aldermen of London acknowledged'a Recogniſance of 2501. to the 
hamberlain of the City of London and his Succeſfors, according to the cuſtom of Orphanage money : 
ind afterwards, ſcil. $ Eliz. the aid Caftle.cams 'before'the Recorder of London and Mayor of the 
ſtaple, "and acknowledged himſelf to owe 2001. ro Sir Thomas Rivet, And*afterwards ano; 10 Eliz. 
vir Thomas River ſucd "Execution upon the ſaid Statute and Liberate 3 upon which the Sheriff delyvered 
Is; ſaid houſes amongſt others to the (aid Sir Thomas (but it did not appear that the Liberate- was re- 
timed.) And afterwards the Succeffors of the ſaid Chamberlain ſued Execution in London by a Precept 
m nature of an Eg direQed to one Flick, Serjeant of the Mace, and Officer of the faid 'Court, who 
by fotee thereof delivered the faid houſes among others for one moity to the Chamberlainaforefaid. And 
Aterwards Tho. Caftle died, and after his death his wife recovered Dower, and had the faid houſes a(- 
hened her for her third part to hold in Dower, and ſhe died in anno 18 Eliz. and afterwards the faid 
{unambetlaly "alſigned over his intereſt to one Falwood 3 and' afterwards '2 1 Eliz. Sir Thomas affigned 
over his intereſt to the aid Frulwood allo. Anno 29 Eliz.' the heir of the ſaid Caftle demiſed*to Guilbert 
barington the faid houſes for years; who demiſed them to the leffor of the Plaintiff, upon whom theDe- 
Fendant by title derived from the faid Fulwood did enter, &&c, And if the entry of the id Defendant 
were 1awinl or not was the Queſtion. And in this Caſe 8 Points were reſolved by Sir Chriftopher Wray 
Chet Julltibe, and the whole Court, = Em 

1. That whereas it was objected in' the Caſe of a fole Corporation or Body Politick, be ;reated by 
Charter'or releription,” 3s Biſhop, Parſon, Vicar, Maſter of an Hoſpital, &c. no Chattel either in acti- 
ot 11 polteftion-ſhall go in ſucceſſion, 'but the Executors or Adminiſtrators of the Biſhop, Parſon, &c, 
ul ls thert, 'n0'rriore than the heir of a private man. can have them 3. for ſucceſfion in a Body Polt- 


ran. tn and 'Chapter, Mayor and Cominalty, and the like, for there they in Judgment of Law, 
never And allthat was affirmed by the whole Court, 8 E. 4. 1. e. & 20. E, 4.2. by which it was 
cnchded, 'That the Chamberlain of L ado! being, a ſole Corporation, that his Succeſſor cannot have 
i i Retognifance acknowledged to his predeceflor,; yer it was reſolved, that the Succeſſor ſhould 
els, for in this Cate ths Corporation-of the Chimberlain was by cuſtom which hath created and 

ade him a Corporation 'in ſacceſfion as to this ſpecial patpoſe concerning Orphanage : And the ſame 
' 1435 hath enabled his ſacceffor to take ſach Recogniſances, Obligations, &c. which are made to his 
Peeceſfor, and ſich cuſtom is grounded upon great reafon, for the Executors or Adtminiftrators of = 
Chamberlain 


: i! Whefltance m caſe” of a,private body.But otherwiſe it is in Caſe of a Corporation aggregate of _ 
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Chamberlain ought not to intermeddle with ſuch Recogniſances, Obligations, &c. which by the 
cuſtom are taken in the corporate capacity of the Chamberlain, and not in in hisprivate capacity ; py : 
Biſhop, Parſon, &c. or any ſole Corporation which are Bodies Politick by preſcription cannot take ag, 
cogniſance or Obligation bur only to their private , and not in their politick capacity, for ther 
wanteth ſuch cuſtom (as in the Caſe at Bar ) to take a Chattel in their politick or Corporate & 
acity. | | | Wm ED 
: ny ( was obje&ed, That where the Statute of Weſt. 2. Cap. 18. which gave thc Elegit Pfovide 
Drod de cetero fit in eleftione illins, Oc. quod vicecomes liberet ei omnia catalla, &c, & meditatem terrg 


quouſque debitum fuerit levatum per rationabile precium & extentum, Oc. That becauſe the Statute J | 


power expreſly to the Sheriff to exccute the Elegit by reaſonable extent, which 1s to be intended byin 
uiſition of honeſt men, and for as much as the Sheriff is a great Officer and ſworn, that the ſaid At 
any ixained conſtruction ſhall not be extended to.a Serjeant at Mace (who is not ſworn) to take a 
&c. And thereupon the Books -in 7 H. 6.35. 14 E. 2. Rediſſeiſm 9. & 32 H. 6.25. werg cited, Th 
an Action of Walt nor Rediſſeifin doth not lie in ancient demeſn, becauſe the enquiry of the Walt nl 
the proceeding in the Rediſſcifin is appoirited by the Statutes to be made by the Sheriff, and in any 
demeſi there is not any Sheriff, and the Bailift who is Officer in ancient demeſn ſhall not ſupply thenly ; 
of the Sheriff, But it was reſolved by the whole Court, that the Execution was well enough. - Fay 
Statute which provideth, That proceſs ſhall be made by the Sheriff, by the equity of the Statute exty 
cth to every immediate Officer 4o every other Court .of Record of the King, and eo Potins, by 
that the Statiite of Weſt. 2. cap. 18. coupleth the Elegit with the Fieri facizs, and limits both. to beaf 
cuted by the Sheriff and yet without” queſtion the Serjeant at Mace in the Caſe at Par may exa# 
Fieri facias : And it is not like to the Caſe of Walt, that the Statute of Wy. cap. 14. 'provideth th 
propria perſona accedat ad locum vaſtatum z So that the perſonal appearance of the Sheriff is requiſitc, of 
in the Cale of Rediſſeilin, The Sheriff is Judge, and therctore not like, 
. 3. Where it was further objected, That the Execution upon Elegit was not lawful, for as mui 
Sir Thomas Rivet was in by mitter of Record whereof he onght to take notice, and to have a Scinf, 
againſt him, in proof of which the Books in 9 E. 4. 24.c. & 2 R. 3.8. Simpſon's Caſe was recited, 
| it was reſolved by the whole Court, That the Execution upon E legit was good enough : But it wa 
That if the Sheriff had returned the former Execution by extent, -and the matter had appearcd tt 
Court, the Plaintiff ought to have had a Scire facias z But-the whole Court ſaid, That-jf the Sheri 
Execution it is good enough 3 ſee for that 22 E. 3.7. f. 
4. It was objected, That there was no Statute or Recognifance in the nature of a Statute ſuffict 
found, for the Jurors have found, That the ſaid Tho, Caſtle, Veniebat coram R. O. Recordatore 
* London, &- Tho. O. majore ftapule, & recognovit ſe debere Tho, Rivet milti 2001. and doth not {aj 
cundum formam Statuti, &c. nec per ſcriptum obligatorium, &'c. where the Statute of 23.H. 8. provi 
that it ſhall be by Bill Obligatory ſealed with three ſeals. ' But it doth not appear by the Verdict, 
there was any Bond or any Seal, neither doth it appear by any word of the Verdict, that it was « 
ding to the: Statute, 8c, . And it was ſaid, that although that Verdidts being the words of Lay 
ſhall be taken according to, their meaning, and there need not be ſo preciſe form in them as in ple: 
yet the ſubſtance of the matter ought to appear cither by expreſs words, or words <quipollent, or i 
amount to ſo much, ſo that there ought to. be convenient certainty, the which if it be falſe thepan 
ſuch falſity. may have his attaint : But it was reſolved, That the Verdict is good enough, for in ast 
as they have found a Recogniſance befor the: Mayor and Recorder, &c. it ſhall be in a Verdict of Ly 
intended according to the Statute, for otherwiſe they cannot take any Recogniſance 3 and alſo all thei 
of the Vexdic Joth imply, That this was a Recogniſance in the nature of a Statute, or otherwiſe n 
ecution could be ſued thereupon in the Chancery. | he 7 
-... 5+ It was abjeted, When the Wife of the Conuſor doth- recover Dower, and becauſe the polld 
of the conuſee was evicted, and:alſo when a greater term in the moiety is evicted by force of theh 
. then the conuſce had 3 for (.igr.example) the extent upon.the Statute if no eviction had been incur 
13 years 3 .and the moity which'was evicted by the Elo ſhall be ſubje&t unto Execution by: force. 
Elzgit tor-15 years 3 ſo that a greater term: was evicted by the Elegit, and a greater eſtate was rect 
by the Writ of Dower than the Conuſee had, and therefore he ſhall be put.to his Scire facigs ; up . 
' Statute of 32 H, 8. cap. 5.:for otherwiſe will. follow great miſchict, for if the ;conuſee ſhould hold 
after the death of the tenant in Dower, and after the extent upon the Elegit incurred; then.durmy! 
life of the tenant in Dower, and, during the Execution npon the Elegit the conuſce might ſue a ney 
cution of the ſaid Statute, and ſo have -double remedy, which never was:the intentian. of the Wit 
But it waFxcſolved by the whole Court that in this Caſetthe conuſee cannot haye any hetp of che lids 
tute, for ..,1as much as but part was evicted, ſeil, the, moiety.ypon. the . E/egir,, the conuſce lll . 
only hold over the other monty, but alſo after the; deathyof. the tenant _in;\Dower, and the.cxtent 1} 
the Elegit ended, he ſhall reenter into the land ſo evicted, becauſe he. is not helped by the, {aid A, 'F- 
the ſai Act doth not help any,. but when the Conuſee is put clearly without; xcmedy to obtainay Þ 
of his debt ; As where all the Execution is ayoided by title paramount for ever... , And that appar 
the expreſs words of the preamble, for the; words of the preamble are; By reaſon whereof 


: 


recogniſces and” recoverors have beer; thereby {et clearly without. remedy by any. any manner of {ul 
Law. And the body of the A& doth refer .to the preamble, ſcil. ſuch lands, &c. In theboly ; 
faid AC it is faid, Any {ach larids, tenements or hereditaments, as be or ſhall þe had os delivered:1n%} . 
tent, and doth not ſay, Or any part thereof.” And it is provided.that new execution ſhall bedon''y | 
the levying of the reſidue of all ſuch debt and damages as, then ſhall appearto;be inleved, Bag 4 
that cannot be when but parcel of the land extended is evicted 3 for by the Common Law the coy 
in ſuch Caſe is not without remedy, but the gonulce ſhall hold the reſidue of the land over, till thee y | 
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of the debt ſhall be ſatisfied 3 and therefore if he (hall have his remedy alſo upon the Statute, he ſhall 
have double remedy or fatisfa&tion, which ſhall be inconvenient : And if the conuſee hath remedy 
either in preſenti for part, or in futwro tor all, or part, the ſaid Act of 32 H. 8, doth not extend un- 
co it. | | E 
6. It was objected, That whcn Sir Tho. had Execution (tor example) of 4 houſes, and the extent £6] 
of that by courſe of time would cndurc for 13 years, and afterwards two of the ſaid houſes are evicted 
by Elegit for 15 years, and afterwards Sir Tho. Rivet aſſigncth over all his interclt in the Execution upon 
the Statute to Fulwood, that this alignment as to the two houles {o evicted was void, for in that a greater 
term was evicted than the conuſce had for the moity, and then at moſt the conuſee had not but a poſſi- 
bility which cannot bc aſſigned over, And a Caſe of late adjudged in the Common Pleas was cited, 
which was ſuch in effe&t 3 Aman poſſeſſed of a term for divers years, deviſed the profits thereof to one 
for life, and after his deceaſe to another for the rchdue of the years, and dicd, the firſt deviſe entred by 
the aſſent of the Exccutor, and afterwards he in the remainder during the life of the firſt deviſce aſſigned * 
it to another, and afterwards the firſt deviſec died 3 it was adjudged that the aſfignmerit was void, for 
he in the remainder hath but a poſſibility during the life of the hrſt deviſe 3 for it is as much in Law, 
as if the land had been deviſed to him for ſo many years as heſhould live, or for all the term if he ſhould 
live ſo long, ſo that the intereſt of the term ſ#b modo is in him, and the other in remainder hath. but a 
ibility which he cannot grant over : But it was reſolved, That in the Caſe at Bar, the conuſee had 
- an intercli in the two houſes which were evicted, for it was agreed by them, that if a man be bounden 
in two Statutes, and the latter Statute is hiſt extended ang delivered in Execution, and afterwards the 
firſt Statute is put in Execution for greater time, and for a greatct ſumm than the firſt Statute, yet when 
the firſt Statute is fatished, and his intereſt lawfully determined, the ſecond conuſee ſhall have the land 
again by force of the firſt extent : And ſo in the Caſe at Bar, when a moity was evicted for 15 years by , 
force of the Elegit now by computation the conulee of the Statute ſhall hold the other moity for 15 years, 
| and after the 15 years expired the whole land until the whole debt upon the Statute be ſatisfied : So that 
| it is not a poſſibility, nor ſo uncertain but that by computation it may be by reaſonable intendment made 
certain : Et id certum eft, quod certum reddi poteſt : And although that caſualties and ſudden adventures 
| may happen, yet Caſus forturtus non eſt ſperandus, &* nemo tenetur divinare. It was alſo reſolved, that if 
| * the conuſee beouſted by wrong by the conuſor, or any other who hath immediate eſtate, that the conu- 
| ſee ſhall hold over. So when the wife of the conuſor recovereth Dower, the conuſce ſhall hold over, for 
| ſhe claimeth by her husband. The ſame Law if a man make a leaſe for life or years, and afterwards diſ- 
| Feiſeth his leſſee for life, or putteth out his leflee for years, and acknowledgeth a Statute or Recogniſance 
| upon which execution is ſued, and afterwards the leſſee for life entreth and dieth, or the years expire, 
the conuſee ſhall reenter and hold over, And ſuch eviction for a time is not within the Statute of 32 H. 
$, becauſe that the conuſce hath remedy n futxro. TRE > 
. 7. It was obje&ted, That for as much as the Liberate was not returned, execution was not lawfully 
done, for for as much as Tenant by the Statute Mexchant is Tenant by matter of Record, it behoveth 
that the Liberate be returned, or otherwiſe he ſhall. be Tenant by matter in fait in pais, and not by 
matter of Record.' Alſo tHe Liberate ought to be returned, or otherwiſe the time of the Liberate made 
doth not appear, and the term of the conuſee ſhall begin from the time of the Liberate executed, which 
ſee 33 H. 8. tit. Statut. 41. 2. It appeareth by the Liberate that the conuſce ſhall be ſatisfied for ali his 
coſts and damages gue twnc, ſcil. tempore of the delivery of the land of the conuſce ſuſtinxit, ſo that the 
time of the delivery is material and ought to-appear of Record, 3. If the Terre-tenant' ſhall be driven 
to ſue a Seire facias after the extent incurred by courſe of time, the Liberate ought to appear of Re- 
cord, fo that all appear to the Court that the time is paſt, 4. It was faid, that it ſhall be dangerous 
to purchaſors, for they cannot know of the execution by any ſearch, if the execution doth not appear 
of Record : But it was reſolved by the whole - Court, that the execution of the Liberate was well e- 
nough, although the Writ were not returned, for the Writ is not conditional, but hath theſe words, ' 
Et gaaliter hoc preceptum, &c. And it is ſtronger than the capias ad ſatisfaciendum, for there are words 
conditional, and yet the execution good although that the Writ be not returned : So of Habere facias ſei- 
finam and ; ws of all Writs of Execution which are more final proceſs, and after which-no' judg- 
ment'is to be given, nor no farther proceſs had. Vide Paſch. 13 Eliz. between Borley and Borley, 17 Aſſ. 
24. 32 E, 3. IO. tit. Scire facias, 19 E.3. Scire fac. 120. %o H. 6. 24. 21 H.6.5. b, 11 H, 4.57.6. 
But it was faid, that this Caſe was not like to the Caſe of Elegit, or where an inquiſition was tg be ta- ' 
ken, for there the Writ ought to be returned, to the intent the Court may judge upon' the (afficiency or 
S inſufficiency of that inquiſition 3 Bat it was agreed clearly, That where no Inqueſt was'to be taken, but 
only land to be delivercd, or ſcifin had, or goods ſold, &c. which were but matters in fait, theſe are 
good although the'Writ be not returned : But every Inqueſt taken by the Kings Writ ought to be of Re- 
SS cord, and not averrable by the Country. | - 
8. It was objected, that after the extent upon the Statute Staple incurred by courſe of time, the conu- 
| ſor may enter, and ſhall not be put to his Scire facias 3 for although that the damages and coſts are in- 
| &«rtain, yet the Judges ought to adjudge and take knowledge of them, for firſt the time of the conuſans' 
of the Statute appeareth, and for what time the debt was withholden till the Liberate, ſo that they may 
well judge of the damages and colts 3 and therefore when by courſe of time as well the debt as the coſts [4] 
_ and damages, and greater ſumm is levied, the conuſor may enter. And difference was taken-when 
the extent doth incurr by effluxion of time, and when by caſual profit 3 for when it is fatished by caſual 
profit, he ought to have a Scire facias, but in the other Caſe he may enter. And to this interit Books in 
32 E.3. Scire facis 101, 11H.6.7. 9 E. 4.50. 2 R.2, Execution 17. 15 H,7. 15- were cited. And 
[ce 30 H, 6,'t. b; 38 E. 3.10. 14 H. 4. 9. That in debt the Court may afleſs coſts and damages with- 
out any enquiry tor the cauſe aforeſaid, But it was reſolved by the whole Court, That in the Caſe at Bar the 
| F fe conulor 
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conuſor cannot enter. for the conuſee ſhall hold the land not only till he be ſatisfied for damages and the 
detainer of the debt, and for coſts of (uit, but alſo for his reaſonable labours and expences. For the en- 
try thereof is, 7 enendum ut liberum tenementum, &c. quonſque debitum pred una cram damnis & coſt agiis ſras 
neceſſarius & r2tionabilibus, ut in laboribus, ſets, dilatimibus, & expenſis, © c. the which are incertain. And 
for as muchas they are incertain, and the conuſee in by matter of Record, reaſon will that the conuſor 
bring a Scire ſacias againſt the conuſee before that his eſtate (hall be defeated ; Alſo the Court of Chan. 
cery which awardeth the Extent and Liberate, ſhall adjudge of the reaſonableneſs of the colts, damages, 
Iabours, expences, &c. as any other Court, . Es 

And it was agreed by all, That in Caſe of Elegit the conuſor after ſatisfaction had may enter, forhe 
ſhall not have colts nor other thing, but only the land until the dcbt be ſatished 3 and becauſe that all ig 
certain, the conuſor after the Extent expired may enter : Vide the Statute de Mercatoribus, 13 E. 1, the 
Statute of Aon Burnel, and the Statute of 27 £. 3. for coſts and damages upon the Statute Staple. And 
Judgment was given againlt the Plaintiff. oo. - 

William Daniel, James Dalton and others were of Council with the Plaintiff, and Edward Coke and 


others with the Defendant. * 
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Trin. 33 Fliz, in the Common Pleas. 


Hynde's Calc. 


Ithard Libbe Eſquire brought an Action of Waſt againſt Elizabeth Hynde, and counted that William 
R Hawe was ſciſcd of an houſe called Place, and certain lands in Goring and Whithurch in the Coun- 
ty of Oxford: And 4 Julii, 29 Eliz. by his deed indented demiſed the Tenements afpreſaid to Robert 
Garrard from the Feaſt of Chriſtmas then paſt for 16 years,who 2oth Augyft the ſaid 29th year aſſigned his 
intereſt to the Defendant. And that' the ſaid William Hawe 7 Maii, 30 Eliz. by deed indented and in- 
rolled in the Court of Common Pleas, the ſaid 3oth year ( within fix months according to the form of 
the Statute) for the conſideration of 1201. 'bargaincd and fold the ſaid reverſion to the ſaid Libbe now 
Plaintiff in fee, and afligned the Waſt in digginggpft clay, &c. The Defendant confeſſed that William 
Hawe was ſciſcd of the ſaid land, and that he by the faid Indenture demiſed unto Robert. Garrard, and 
that he aſſigned to the ſaid Elizabeth prowt, &c. But he further ſaid, that after the ſaid 7 Mati, in the 
ſaid 3oth year, and before the faid Indenture of Bargain and Sale was enrolled, the ſaid William Hawe, 
15 Paſch, in the faid 3oth year did levy a fine of the tenements aforeſaid to the ſaid Richard Libbe now 
Plaintiff, after which hne levied, ſcil. 29 Aprily in the faid gon year, the ſaid deed was enrolled in the 
faid Court of Common Pleas, And further the Defendant 
Plea the Plaintiff did demurr im Law : And in this Caſe two Points were moved. 


I. If the conuſee of the fine after the ſaid Deed indented and enrolled ſhall be faid in by the fine, or by - 


the bargain and falc, for if he ſhall be adjudged in by the fine, no Action of Waſt lieth before attorn- 
ment. And if he ſhall be in by the Indenture enrolled, then there needeth no attornment. And it 
was reſolved by Sir Edmund Anderſon and his Companions Juſtices of the Common Pleas, That when 
Hawe by deed indented bargained and ſold the reverſion to Libbe and his heirs, and before the inrol* 
ment- levied a fine to Libbe and his hcirs, and afterwards the deed is inrolled within the fix months, 
that the conuſee ſhall be in by the fine, and -not by the Indenture inrolled ; for when the fee ſimple 
paſſeth by the fine to the conuſee and his heirs, the enrolment of the deed indented afterwards cannot 
deveſt and turn the eſtate out of himſelf, which was abſolutely ſetled in him*by the fine ; for then 
where he was in-before the Per, he ſhall be now in the Poft. Alſo when the Common Law and Statute 
Law concurr, the Common Law ſhall be preferred : And it is true that the inrolment ſhall have relation 
to the delivery of the deed, but that is for the avoiding of mean eſtates or charges made to a ſtranger by 
the bargginor after the delivery of the deed, and before the inrolment, but not to develt any eſtate law- 
fully ſerled in the interim in the bargainee himſelf, And the Statute of 27 H. 8. of Inrolments, ſpeaketh 
—__ and ſale only, and here it is not: by bargain and fale only$ but the cltate is paſſed originally 
y the fine. 

The other Point was, Whether the Defendant ſhall be in this Caſe admitted to aver when the deed was 
inrolled, ſeit. ſuch a day after the fine levied, and before the inrolment ; And it was objected : 

1. In the Caſe at Bar it ſhall be intended in Law, That the deed was inrolled the firſt day of the faid 
Eaſter Term, for the Term as to divers purpoſes is but one day in Law, and fo much the rather becauſe 
it doth not appear by the Record what day of the Term the deed was enrolled, and therefore it ſhall be 
intended to be inrolled the firſt day of the Term. f 

- 2. It was objected, That Records (for the avoiding of infiniteneſs which the Law abhorreth) arc {0 
high and ſacred that they carry in themſelves unviolable truth, which if any dare to deny, the Law at- 
tributeth ſo great honour and credit to them that they ſhall be tried only by themſelves, and not by the 
Country : But if this avenment ſhall be ſuffered, then the effe& and validity of the Record ſhall be tried 
by the Country, which (hall be againſt the rule of Law. * 

3- It was obje&tcd, That it ſhall be miſchievous to allow of ſuch nice averment, and it ſhould trench 
to the diſenheriſon of many to draw in-queſtion the times of all inrolments of bargains and fales 3 wy 


/ 


id, that (he never attorned ; And upon this. 
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CRnt: Bs” > 
the beginning of the Term was within the 6 months, and the cnd thercof after the 6, months, by ſuch a- + 
verment after long, poſſeſſion when witneſſes arc cad the cliate of the land may be drawn Into queltion, LY 
which (hall be a perilous and dangcrous prelident, and principally in theſe days, in - which ſubordination 
of Perjury doth abound, But it was rc{ulved by the whole Court, that the aycrment Was. good and 
on to: the firſt Objcction it was anſwered and reſolved by the whole Court, That it is true that-it 
hall be intended by preſumption of Law, that the decd was cnrollcd the hir{t day of the Term : But Seas. 
bit praſumptio donec probctur in contrariams And becauſp the,Plaintith by his demuyrer hath confeſſed the [3] 
inrolment to be after the Term, tor this cauſe the pxelumption doth, vanith and become of no force, and 
the mutual conſent and contclion of both parties thall Band,” ; 7," .. | 
To the ſecond Objcetion it was anſwered and reſolved by the-whole Court,, Tha; it is true that Re: 
chxds import much truth in therpſelves, and conclude all men to fay, any thing appeasing within the Ke- 
cord, as antidatc, 6c. Vide 37 H. 6, 21, Plow. Come TO8 Ll liz. Dier 242. But to' take avcrment 
which ſtands with the Record, and which doth not impugn any thing apparent Within the-Record the 
Law doth well admit and allow : As againſt a hnc ypon relcale, $0-lay that the conuſce had nothing in 
the land at the time of the fne levied, as it 1s holden in 16 H. 7... Sp againſt the King's Letters.Þ | 
under the great Seal ſhewed in Court there is no denial of thein , but Non eonceſſit per. predicias litexgs Bae 
tertes, is a good: plea, for although there be Letters Patents, yet perhaps nothing doth pals by them; and. 
(o fer conſequens non conceſſit. And although that inrolment, or other; matter.; of Recgud, (hall,not he tried) 
by pai, yet the time when the inrolmeut was made, (Þall be tried by Jusy, for the inrolment.jt ſel 
ſhall never be drawn.into queltion,;for that. is agreed on. both paxtigs) but only the.tung of "jc, as in the; 
other Caſe where one pleads a grant of the King by his Letters Patents under: the &reat Seal, and the 0= 
cher pleadeth non conreſſit pen pred”. hitaras: Parentes;, in this Caſe' the Letters, Patents are: \ but she 
effet and operation; ot them denied, . and cherefaxe.the trial ſhall, nog be where the Letters, ts. 
date, 'but whero the lands 4ic, as it was adjudged;, $0 if Profeſfion be denied, it {hall be tried by:the 
$piritual Court, but, if the time. of the Profetlion be jn iflue, jt thall be tried by Jury, -as-it is holdenin 
Ht! oiiobtry AS as 
__ third objection it was anſwered and reſolved, by the whole Court, That'if Guch averment ſhall 
not be admitted; great, injuſtice [hall be, protected, and, great inconyenience will follow on the ogher fide 5 
For put Caſe (as hath been aid) that.the beginning ot the Term be: only, within the fix 500 and.j 
| not be roi 
on me 0+ 


cruth the inrolment were towards the end attes the. tix months,, if ſuch averment tha] 

the bargainor ſhould be diſ-inherited without truth ang; jultice, and ng [inconvenience can riſe on 
ther fide, for, for the.preſumption of Law. (as.it hath been ſaid) he who fixivethico:avoid the bargain, 
ought to make manifeſt truth thereof, for adtori incrumpit onus probandi;:- And as to feax of perjury, .Nullr 


iniquum eft preſumendum in jure ; and thele days 'are not to be tainted with ſuch;infamy. of ; of (72) 

perju -- rw ſurmiſed 3 and commonly thoſe who have moſt corrupt c pred es 

ol tſpiious, wed ro complainof the mes. : 
-.Thixdly, It was faid by ſome of the Juſtices, That if it be admitted that 1 oionnns fall 
lianed tobe made ins 15 Paſche, and chat at the fame time the fine alſo avas levied. that then 


uxee ſhould have ;clechion to have the xeverſon by the one or the other : But in reſped of : 
ſolucions, this Point was not zeſolyed by the Court, © "EAST 


++ , 


+8 þ 
be | 
bar 
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Paſch. 38 Eliz. in the King's Bench.  . E 


Boronughe's Caſe. 


| Etrcen Bora bes and Taylor the Caſe was ; The Qug made 2 Jeaſe for years rendring xent payable *# þ * 
| B a her ip of her at Weſtminſter, en ad manys Ballivorum ſeu K &c. AR [ ) 
itic payment of the rent 3 And afterwards the Qyeen granted over ; 

reverſion. to. another and his heirs 3 And whether ſhe ſhall demand the xent to take advantage of the 


ppointed in the leaſe, and principal 
(uy phe j Wage prey 4 


at. his 
the Mannor of D. yet the grantee ought to demand his rent at the Mannor of 5. And Ahough 


where, And therefore if a common perſon maketh a leaſe for years ot the Mannor of D. rendring rent 
at his Mannor of $. without condition of reencry, if the rent be not paid at the place aforeſaid, or to 
$2 the 


"Lao. Borough's Cale. = Part LV 


EE $4 — 
them, although they were omitted, and becauſe the Condition is here penal to the 


the Law doth impl : | 
leflee that he hall Toſe his intereſt, tor theſe cauſes the Law doth require that the Patentee ought to make 
demand upon the land, and not elſewhere. And therefore if a common perſon maketh a leaſe tor years 


of the Mannor of D. rendring rent at his Mannor of $. with condition of recntry, if the rent be ng 
paid at the place aforciaid, or to the hands of the leſſor himſelf, in this Caſe tor the Cauſes atoreſaig, 
the demand ought to be made at the Mannor of $. and chiefly becaufe the ſaid words arc abundant, ang 
11o more than the Law without them would have implied, for which' cauſe it was ſtrongly urged and con. 
cluded, that in'the'Caſc at Bar the: demand ought to be made at Weſtminſter, at the place where the re. 
ceipt of the Queen's Exchequer is kept : But it was adjudged by Popham- chic Juſtice, Clench, Gawdy 
and Fenner Juſtices, That in the (aid Caſe the demand ought to be made upon the land : And in this 
Caſe divers Points were reſolved by the Court, vo? 
- x. If iti Caſe of a common perſon the rent reſerved upon the demiſe be paiableat a place of the lang, 
that he who will take advantage of a Condition: for not payment'of ſuch rent, ought to demand the rene 
at the place where it is appointed to be- paid 3 for the limitation of the payment of the rent of the land, 
doth not alter the nature or quality of the rent, nor of any thing incident to it, but it is to all intents x 
'xent going out of theland, and not any ſumm in groſs, tor it ſhall paſs with the reverſion as incident 
to it, and ſhall be ſuſpended by entry of the leſſor into any part*of the land leaſed, and (hall be appor- 
tioned by recovery of part in Waſt, or entry'in part for forteiture, 8c. and have other qualitics of a rent 
in-the-ſame'manner as if it had been payable upon the land. And therefore the opinion in Kidwelie's 
Caſe-in Plow. Comm. 70. that he'in- the reverſion may enter for non | > ne of the rent without any 
dernand made, was utterly denied by all'the Court in this Caſe, - And'the Juſtices ſaid, that it had 
tentimes been adjudged to the contrary. WS | | 
2, When the Quyen maketh a leaſe rendring rent with Condition xt fupra, the Queen ſhall take ad. 
vantage of the condition without any demand 3 But when ſhe granteth the reverſion' over, her grantee 
ſhall not take advantage of the Condition without a demand 3 for the reaſon that the Queen ſhall take 
advantage of the Condition without demand was not in reſpect of the nature or quality of the rent, or 
that the Law doth adjudge that ſuch rent referved to the Queen was not at all demandable, but thatithe 
leſſee in ſuch Caſe ought to do the firſt a&t, ſei. either to pay or tender the rent 3 for it was reſolved by 
the Court, thatas long as the reverſion and rent continue in the Queer the Law doth diſpence with the 
demand as a thing undecent and againſt the dignity of the Queen, to attend upon her-Subje& to make z 
demand of him 3; But the Law (which willeth that always decorum and conveniency be kept_) appoints 
eth the Subje&t to attend upon his Soveraign , and in ſuch Caſe to do the firſt a&, although it be Caſe 
of a Condition, which trencheth to the deſtruction of his eſtate, but the ſame is but a;perſonal preroga« 
tive annexed to the perſon of the King, and not in reſpect of the nature or quality- of the rent 3 and 
therefore if he granteth the reverſion over, the grantee ſhall not take advantage of the Condition without 
demand-of the rent.” -- ; | = 
. The third Point (the great doubt. of the Caſe) was, That it was reſolved in. this Caſe, that the Pas 
[5 ] trentce ought to make the demand upon the land 3 and their principal reaſon was grounded upon a Rule 
| in Law, ſcil. That the expreſſion of a clauſe which the Law implies, works nothing. Expreſſo eornm 
yr tacite inſunt nihil operatur, expreſſa non proſunt, que non expreſſa proderunt : And-yet as HO 
it is well done to put in ſuch clauſes to declare and expreſs to Lay-men which have no knowledge of th 
Law, what the Law. is in ſuch Caſes: As in 30 Aſſ/8.a Leaſe is made-to two for term of their lives, (this 
clauſe being added and exprefled, & dintius eorum viventi) and afterwards they. made partition, and one- 
Uied,"and = in the reverſion centred, and his entry adjudged lawful notwithſtanding the faid words, & 
dintins eorum viventi, for without them ſo much was zacite implied by the Law. Vide 17. E.3.7. Jobs 
HulPs Caſe. 27 H. $. tit. Office Br. 17. in Caſe of an Ad of Parliament, 2 H. 7. 9. in Caſe of a Libera 
te, Plow. Comm. 445. & 486. | | ws; 

And it was reſolved, That if the King make a leaſe for years rendring rent, without appointing any 
Place, or to whoſe hands it ſhall be paid, that the leſſee ought to pay the ſame at the receipt of the Ex- 
chequer, or at leaſt to the Kings Bailiffs or Receivers which the King hath authoriſed to ſuch purpolt, 
And therefore the ſpecial and uſual limitation of payment of rent in ch Caſes at the receipt of the Ex- - 
chequer, or to the Fands of the Bailiffs or Kings Receivors, &c. importeth nv more than the Law with- 
out'them would have implicd, and therefore nihil operatur by ſuch words 3 and although the Gid clauſe 
15 ad receptum Scaccarii, &c. Weſtm”, yet they being afhrmative and declaratory, it is not neceſfaty 
that the receipt be always holden at Weſtminſter, for if the receipt beat another place, the rent is to bt 
paid there 3 for as to this Point the Law would have implied that which is exprefſed, ſcil. as to Weſtmis 
fter, and more, ſcil. at what place ſoever the receipt be kept. h Ne: ef 

Then the principal Caſe, If the-rent had been reſerved generally, the Patentee ought to have deman- 
ded it upon the land, and by conſequence ſo ought 'it to be done in the Caſe at Bar. And it was ſaid, $ 
the Law hath appointed the receipt of the Exchequer to be the place where the King's Revenues (hall 

: be received 3 ſo in the caſe of acommon perſon,the Law hath appointed the land where his rent (if n0 
place by mutual agreement of the parties be appointed) ſhall be paid, and that is, upon the land demi- 
{cd, and there he ought to make the demand. | 
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Hill. 29 Eliz. in the Kings Bench: 


Palmer's Cale. 


Etween Palmer Plaintiff, and Umphrey Defendant in the Kings Bench, it was reſolved by the whole 
Court; That if a Fieri facias cometh to the Sheriff to levy the money of the goods and chattels of 

the Defendant, and the Sheriff by writing reciting that the Defendant hath a leaſe for term of years (and 
fheweth which) and ſuppoſing that the ſame began 2 6 3 Phil. & Mar. (as it was in the Caſe at Bar) 
where in truth the term began 3 & 4 Phil. oh Mar. {cl] the {ſame term, the ſale is void, for there 15 not 
any ſuch term 3 But notwithſtanding this falſe recital, if the Sheriff ſ&l alſo all the intereſt which the 
Defendant hath in- the ſame land (as alſo in the Caſe at Bar hedid) the fale is good. And Pop= 


* ham chief Juſtice ſaid, That in this very Court, anno 26 Eliz, batween Sir George Sidnam and Rolles the 


Caſe was ſuch 3 The Sheriff in the like Caſe reciting that Rolles had a term in a Parſonage pro termino di- 
wer/arum annorum extunc ventur?, ſold the ſame by force of a Fieri facias to another, and the ſame was ad- 
:udged good. For by common intendment the Sheriff cannot have preciſe. knowledge of the certainty 
of the beginning, and the certainty of the end of the term 3 But if he take upon him to recite the term 
and miſrecite the ſame, and (lleth the ſame term, it is void z but if he ſelleth all the intereft that the 
Defendant hath in the land, the ſame is good notwithſtanding the miſrecital as aforeſaid, for according = 


ly it was adjudged M. 32 & 33 Eliz. inthe Exchequer, that where it was found by inquifition that the 


1eens debtor was poſſeſſed of certain lands pro termino quorundam annorum adtunc ventur”, that this inqui- 
fition was inſufficient, for a term cannot be extended, without ſhewing the beginning and: certainty of 
the terns, and the cauſe is this, becauſe that after the debt is ſatisfied the party is to have his term again, 
if any part thereof remaineth, which ought to appear, and thereupon the party may have remeay 
to remove the Queens hands or other parties. But in the Caſe of a ſale upon the Fieri fa cias, the 
Sheriff may ſell all the intereſt or term which the Defendant hath in ſuch land, and never mention it in 
his return, but generally, quod fieri fecit de bonis & catallis, &'c, But if the Execution in the principat 


Caſe ſhould be levied, the ſame ſhould tender tothe ſubverſion of a poor man who' made his complaint 


to the Court : The Attorney General coming into the Court at the requeſt of the poor man peruſcd ths 
Record, and found that the Execution was by force of an Elegzt, which ought to be made by inquiſitionz 
for the Statute of Weſtm. 2. cap. 18, which giveth the Elegit, provideth, @zod Vicecom* liberet e omnia 
catalla, &c. & medietatem terre ſue, quouſque debitum fuerit levatum per rationabile precium (which refenieth 


to Chattels) & extentum, which referreth to land, and rationabile precium, and extent ought to be found 
by inquiſition and verdi@, for the ſame is implicd in Law, and the Court as the Law appointeth. although - 


it be not ſo expreſſed, vide 10 E.4q.11, 7 R.2. Barr 241. : 

Proof is intended trial by. verdiQ, and therewith agreeth 2 Mz. Dier 100. that the extent and appriſc- 
ment ought to be per ſacramentum duodecim, and not by the Sheriff, and many precedents: And becauſe 
that the term was miſrecited-in the inquiſition, and the term ſo miſtaken was appriſed by it, and -the 
Sheriff cannot {ell any term but that only which was appriſed by the Jurors of Enqueſt; for this cauſe 
he moved the Court, that the fale was utterly void, and ſo wasthe opinion of the whole Court;and Judg= 
ment was given accordingly. ; 


Ti. 39 Eliz. inthe K ings Bench. 


Holland's Caſe. 


V Iran Armiger was Plaintiff in a Prohibition againſt Yiliam Holland Parſon of Northereak. in the 
: County of Norfolk, and declared, That Matthew Biſhop of Wincheſter collated by Laps ho 
Meye to the faid Church of Northcreak, who was therein inducted, and further had the moity of the 
Church of Daresfield in tne County of Tork: And afterwards 17 Anguſt, 19 Eliz, he was nominated 
and elected to be Biſhop of Carliſle 3 after which ele&ion, and before conſecration and inſtallation 
into the ſaid Biſhoprick, ſeil, 18 Augyſt 1 9 Eliz, the Queen by her: Letters Patents, De gratia ſua 
|" ac ex certa ſcientia, & nero mote ſuis conceſſit, & licentiam &* poteſtatem dedit prefat” F 

» quod ipſe in ipſam Eccleſie Cathedralis Carl conſecrat' procuret & obtineret > Necnon realem, attualem 
O corporalem poſſeſſionem, ec. recipere E* obtinere, & nihilominus pred” medietat* difte Retior* de Das 
res eld, 'ac Reftoriam de Northcreak, una cum difo Epiſcopat”, quamadin eidem Epiſcopatui preeſſet, re- 
mere, O poſſidere, ac frulius & emolumenta inde quamdin eidem Epiſcopatui preeſſet in ſuos proprios uſus 


Eonvert ere, O's 


And 


(74) 


(53 


wY 


7) "IO" 72 EI 1 


AB 


FE IF 
F - n: 
_- 5 4% : -q 4 
- $66 Sr ire - 9-9 -- > 
=. — A 
——— F 255 Se. 8 
bu i — —_ 2 CEE oy p”: #948. Ve p - —" 
—_ t_— = - by Nor = = 5 *>-<awa3 IP 
ET: +1 = <a Les [mes hi ——_ 
.— — = —_—_— ——— ba *% "2 
bs we . _ > han. ae os 
. GI es Ain." E-Lt 
"CL. Ws . 
_ - wh, 4 —_ 6. , 
Cee i A OED , m—_— L 
mowed o an "*+ 6>-- 5: "wat cage 
_———_ _—_ 
ES ES el ee ce a Arr, ns 


_— 


-- > - - "- - —_ 
ECRSBD 9 AEST ACE I 
EI - dom wr Ys 
PAD IF: 208 — 
"ay — be i eG ng 
ILTIEY IU 1 222 59 =>: _ 
( pe 8b 
rn pies = Gd 
* PF LLER NEL ©, 


(25 £653 L424” 


a " 7 
% S. 
WES Try : MY __ 9 men 
DIES IN GI REI INI WRIT FP PP. 428 190027 
MAL. Va eh td 


M .\$ x 
SIE HE 


Y A % 
SAY 
—- LS 
_ 


_ $ 
fl 


Holland's Cale. | Part IV. 
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C5] 


[7s ] 


[5] 


$ 20 Septemb. 19 Eliz. was conſecrated and inſtalled into the ſaid Biſhoprick, and waz 
nd. 7 __ as Sce 3 And the Plaintiff claimed a leaſc for ycars of the {aid ReCtory of 
Northereak by force of a leaſc nade by Indenture by the ſaid Biſhop 1 Maii, 20 Eljz. fora term of years 
yet enduring 3 and that the Defendant of late being preſented by Laps by the Queen, pretending the 
aid Queens Letters Patents made by the ſaid Fo. Meye Were void, did ſue for Tithcs in the Spiritua] 
Court; And the Defendant to have a Conſultation ſaid, That the {aid Church ot Northcreak, at the 
time of the induction of the ſaid John Meye was and yet is Benefic' cum cura. animarum, & ultra any 
-2lorem $ 1. viz. $1. 105. And afterwards the ſaid Fohn Meye accepted the moity of the {aid Church of 
Daresfield, and was inſtituted and induced thereto: And the pleading was, ad medietatem Retiorie, 
where it ſhould be ad Refforiam medictatis, &c. (but was taken by the Court to be all one) and that the 
faid Church of Daresfield was Beneficium cum cura animarum, and confeſſed the faid Letters Patents proue; 
and concluded that pretext premiſſorum, the Church of Northereak, became void, and title to preſent by 
Laps came to the Qucen, who preſented the Defendant to the fame 15 Feb. 1492- and made no men. 


tion of 'the A& of 21 H. 8. cap. 13. in his plea and upon this plea'the Plaintiff did demurr in Law, E 


And in this Caſe two Points were reſolved. 


Church one 4. whoafterwards accepted another Bencfice, by which acceptance the Church in queſt . 


O 1t bes 


j 
ſent his Clark and therewith agrecth the Books in 9 E. 3.22, 10 £3: I : I hte 7.28, 
nurches 


diiduum. And therefore the Statute of Weſt. =. 
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Pare IV- The Caſe of Corporations. | 7 - 


lire a Ione —  — 


liament concerning the Trade of Grocery Is a ſpecial Ac, as it is faid in 28H. 8. Dier 27. becauſe the 
Trade of Grocers containeth under it but Individum,or lingular perſons,as this or that Grocer by name, 
ide 10 E. 47-4. The Statute of Marlebriage cap. 3. Non ideo puniatur dominus per redemptiontm, 1s a general 
Law for the cauſes aforeſaid, for this word (Sergnior) 15 3 general word. But an A&t concerning all 
the Nobility, or Lords of the Parliament, or all the Biſhops ot England, or all Corporations made by 
King H. 6. are ſpecial and particular Acts for the cauſes atorcſaid, as it is holden in the Caſe of the 
E. 4.86. 
Le os #2 - ho if an A be ſpccial which extendeth ad ſpecies, a multo fortiori, it is ſpecial and 
particular which extended ad individua : Vide 14 E. 4. 1, & 43 Aſſ. 29. So you may know what At 
asto perſons in general, and what not: Now know, that although the matter be ſpccial, ſo that under 
i there are individua, yet if It be general as to the perſons, thereof the Judges ought to take knowledge: 
bt if the At concern aliquod fingulare ſeu individunm, although It be general as to the perſons, yet the 
adges ſhall not take knowledge thereof : As (Appeal) isa fpecial Act, and contained under the general 
word (Writ>) And yet the Statute of Magna Charta cap. 3 4+ which concerneth Appeals is general, and 
the Judges ought to take notice thereof, as it is holden in 10 E. 4.7. But if an Ac were made that no 
Appeal {hall be brought of the death -of 7. S. this At is articular, Cauſz qua ſupra : So the Ae -of 
Magna Charta cap. 25. of Waſt, Weſt. 2. cap. 25. concerning Ailiſes, and cap. 18. concerning Affiſe by 
Tenant by Elegit, cap. 41+ concerning contra formam collationis, 32 H. 8. of Attaint and the like, are 
- 6, of Wards, & fic de ceteris : But although the A as to the perſon be general, but the matter 
chereof concerneth Individaa, or ſuch things, as any particular Mannor, or houſe, &c, or all the Man- 
nors; houſes, &c. which are in one or ſundry Towns, or in one or divers particular Counties, theſe are 
ſach ſpecial As whereof the Judges ſhall not take knowledge, if they be not pleaded or alledged by the 
party 3 But of every Ad (although the matter thereof concern Individua, or ſingle things, yet if they 
touch the King, the Judges ex officio ought to take knowledge of them, for every Subject hath intereſt 
in the King as in the Head of the Commonwealth 3 and as the inferiour members cannot eſtrange them- 
ſelves from the actions and paſſions of the head, no more can any Subje& eltrange him in any thing 
which toucheth or concerneth the King their ſupreme Head. Vide Plow. Com. in the Lord Barkſey's Cale 
for theſe matters, 21 E. 4. 59. 37 H. 5.15. and Plow. Comm. in Wimbiſhe's Caſe 53. And Tanfield, 
Godfrey, and others were of Councel with the Plaintiff, Coke and Howghton with the Defendant. ; 


; Mich. 40 & 41 Eliz. 


The Caſe of Corporations. 


N this Term at Serjeants Inn in Fleetſtreet it was demanded of the chief Juſtices Popham and Ander- 
ſon, and Periam chief Baron, and the other Juſtices, That where divers Cities, Boroughs, and 
Towns are incorporate by Charters,* ijome by the name of Mayor and Comminalty, or Maior and Bur- 
geſſes, 8c. or Provoſt, or Reve and Burgeſſes, or Bailiffs and Burgefles, &c. or Aldermen and Bur- 
geſles, 8c. or the like. And in the ſaid Charters it is preſcribed, That the Mayors, Aldermen, Bailiffs, 
Provoſts, &c. ſhall be choſen by the Comminalty or Burgefles, 8c. If that the ancient and uſual eleQi- 
ons of Mayors, Bailiffs, Provoſts, &c. by certain ſele&ed number of the principal of the Comminalty, or 
Burgeſſes, commonly called the Common Councel, or by fach like name, and not by the generalty by 
the whole Comminalty or Burgeſſes, nor by ſo many of them as would come to the ek&ion was 
good in Law, for as much that by the words of Charters the ele&ion ſhall be indefinitely by the Com- 
minalty, or by the Burgeſſes, which is as much to ſay as by all the Commons and all the Burgeſſes, 8c. 
Which Queltion being of great importance and conſequence was referred by the Lords of the Councel to 
the Juſtices to know the Law in this Caſe, becauſe divers attempts were of late in divers Corporations 
contrary to the ancient uſages tg make popular eleCtions : And it was reſolved by all the Judges upon 
great conſideration and deliberation and conference amongſt themſelves, That ſuch ancient and uſual 
elections were good and well warranted by their Charters, and by the Law alſo. For in every of their 
Charters they have power given them to make Laws, Ordinances, and Conſtitutions for the better go- 
vernment and order of their Cities and Boroughs, &c. by force of which, and: for avoiding, popular con= 
fuſion, they by their common afſent do confiitute and ordain, That the Mayor or Bayliffs or other prin- 
cipal of the Comminalty or of the Burgeſſes as is aforeſaid; and preſcribe alſo how ſuch ſele&ted number 
be choſen : And ſuch Ordinance and Conſiitution was reſolved to be good and allowable, and agreeable 
with the Law and their Charters for avoiding popular diſcord and confufion : And although that now 
fuch Conſtition or Ordinance cannot be ſhewed, yet it ſhall be preſumed and intended in refpe& of ſuch 
ſpecial manner of ancient and.continual ele&ion (which ſpecial ele&ion cannot begin without common 
conſent ) that at firſt ſuch Ordinance or Conſtitution was made, Such revercnt reſpe& the Law attri- 
buteth to ancientand continual allowance and uſage, although it began betore the time of memory :; 
Mos vetinendus eft fideliſſime vetuſt atis 3 Due preter conſuetudinem & morem majorem fiunt, neque placent, nes 
qrerela videntur, & frequentia altus multum operatur. A 
in 


-neral Laws although they concern ſpecial Actions 3 the ſame Law of 4 H. 7. cap. 17. and Merton 


[77] 
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[79] 


[4] 


And according to this Reſolutlon the ancient and continual uſages have beech in London, Norwieh, ang 
other ancient Citics and Corporations : And God forbid that they ſhould be now innovatcd or Altered, for 
many and great inconveniences will thereupon ariſe, all which the Law hath well prevented, as appey. 


eth by this Reſolution, 


Hill. 41 Eliz. #n the King's Bench. 


Digbie's Caſe. 


of Horton is a Benefice with Cure of the annual value of 81. & amplizs, to which the Church bein 


void) George Dighy Eſquire Patron thereof did preſent Robert Merick his Clark, to which preſentment k 
was admittcd, inſtituted, and inducted : And afterwards Queen Eliz. anno 29 of her reign did prelin# 
the ſaid Merick, to the Church of Stanes in the County of Mzdd. which is a Benefice with Cure; to whig 
Church of Stanes the ſaid Merick, was admitted and inſtituted ; before induQtion Katherize the late wife «| 
the Lord Borough did admit and receive by writing under. her Seal the ſaid Merick, to be her houſkd 


Chaplain according to the form of the Statute of 21 H. 8. And afterward the Archbiſhop of Car 


terbury by his Letters of Diſpenſation 3 Cam eodem Roberto Merick, & una cum Reftoia de Horton di 


ceſ. Lincoln* quam adtunc obtinuit, Ecclefiam de Stanes dioceſ. London recipere, & quoad vixerit retinere lin 

& licite valeat, & poſit, authoritate Parliamenti gratioſe diſpenſavit : And afterwards the Queen by herle: 

ters Patents under the great Seal did ratifie and confirm the (aid Letters of Diſpenſation : And atterwark 

the ſaid Robert Merick, was inducted in the ſaid Church of Stanes, viz. 30 Aug, 29 Eliz. And afterwark 

the Queen by Laps anno 33. preſented the ſaid Edward Wickman to the Church of Horton, who was: al 

mitted, inſtituted, and inducted, and demiſed to the Plaintiff, upon whom the Defendants as ſervant 
of the faid Robert Merick, did enter and cjet him 3 and if they were guilty or not was the Queſtion: 
And it was adjudged for the Plaintiff, that the ſaid Diſpenſation came too-late, becauſe it came aftt 
the inſtitution, for by the inſtitution Eccleſia plena & conſulta exiſtit, againſt all perſons but againſt th 
King : And it is to know, that every ReQory doth conſiſt upon Spiritualty and Temporalty 3 and asty 
the Spiritualty, ſel. Cura animarum, he is compleat Parſon by the inſtitution 3 for when the Biſhop upa 
examination found, ' admits him able, then he doth inſtitute him, and faith, Inftitro te ad tale beneficim 
& habere curam animarum of ſuch a Pariſh, &- accipe curam tuam, &* meam, &c. vide 33 H. 6. 13. Buts 
tothe Temporalties as the Glebe land, 8c. he hath not the freehold in him till induction, . See Har 
and Buckley's Caſe, Plow. Comm. 528. And for the better underſtanding of our Books, know Reade, 
Duod per generale Concilium Lateranenſe tentum ſub Innocentio Papa tertio > Statutum eft quod quicunque tt» 
ciperet aliquod Beneficium habens curam animarum annexam, fi prius tale Beneficium obtinebat, eo fit jun 
iſo privatus, & fi forte illud retinere contenderit, alio etiam ſpolietur*, Is quoque ad quem ove ſped 
donatio, illud poſt receptationem alterius conferat cni merito viderit conferendum. And this Councel ws 
holden anno Dom. 1215. vide Tomo 4+ 221. cap. 29. de multa. By which it appeareth that by the accep- 
tance of the ſecond Benefice, that the firſt is void iſo jzre, and the Patron may preſent if he will : And 
upon this general Councel are the Books in 9 E. 3: 22. 10 E. 3. 1. (where the ſaid general 
vas 1-1 mentioned) 24 E. 3. 30. 4.11 H, 4. 37. 14 H. 7.28. 14 H. 8.17, F.N,. B, 341. 
grounded, - | | 

But then what ſhall be ſaid a taking of a ſecond Benefice with Cure within the faid At of '21 H. 8, 
is the Queſtion 3 and the doubt ariſeth upon this, That although that Merick by his inſtitution was Parſon 
as to the Spiritualty, ſezl. to celebrate Divine Service and Sacrament, to Preach and inſtru&t the Pariſhio- 
ners in the true faith, yet he is not compleat Parſon, for he wanteth the Temporalties whereof he maſ 
live until induRtion 3 and theStatute is tobe intended of a compleat Parſpn. 

2, It was objected, that although heſhall be ſaid complcat Parſon before induction, yet he hath nots 
Benefice with Cure till he be inducted 3 for this word (Benefice) as it was ſaid importeth and implictt 
profit and benefit, which he cannot have till hisindudtion 3 and who hath Beneficizm ought to execute and 
Facere officium, but none can do his Office without ſome benefit; | 


3. It was objected, that the faid Act of 21 H. 8. dothnot make the firſt Benefice void till indudtion, | 
' for the words are, And be inſtituted and inducted inthe poſſeſſion of the fame, 8c. But it was reſolved, 


that great inconvenience will follow, if the firſt Benefice ſhall not be void by the inttitution to' the ſeond 
by force of the ſaid Conſtitution, for then one may be inſtituted to divers Benefices with Cure, the great 
Cure and charge of which he cannot diſcharge, and yet no other can be preſented to any of: them which 
hall be inconvenient. And therefore vide Tomo 5. of the General Councels, pag. 368. cap. 64. Resifſs 
loquitur plura Beneficia, potiſſimum quibus animarum cura ſubmiſſa eſt, non ſine gravi Ecclefiarum dammno ab uno 
obtineri, cum unus in pluribus Ecclifiis rite efficia perſolvere, aut rebus earum neceſſariam cexram imp” 
dere nequeat ; By which- it appeareth- that the great miſchief before the ſaid Councel was, That 


. thoſe who had plurality of Bencfices could .not diſcharge their Paſtoral duties which appertained 
I 0 


Digbie's Cale. Fo Pait IV 


Etween Richard Robins Plaintiff, in an Ejedione firme for parcel of the Glebe of the ReQory of Hy. Þ 
tonin the County of Lincoln, upon a Aemiſe made unto him by Edward Wickþam Parſon there, wy 


William Gerard and John Prince Defendants : upon Not guilty pleaded, the Jurors gave a ſpecial Ve. Þ 
did to this effe&t 3 (which Action began in the Kings Bench Hi1. 38 Eliz. Rot. 781.) The faid Reth. Þ 
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*o their fun&ions, which funions they had to all intents by the inſtitution before induction : And iri 
udgment of our Law he who is inſtituted to a Benctice hath accepted thereof,” for the Church is tull by 
the inſtitution before induction. | "I | 
2. It hath been lately adjudged in the Common Pleas, That where a Clark was preſented, admitted 
and inſtituted to a Benefice with Cure above the value of 8 1. and afterwards and betore indution to the 
firſt he accepted of another Bencfice with Cure, and1s inducted in the ſame, that the tirlt Benefice is void 
by the Statute of 21 71. 8. tor the words of the Act are, It any perfon having one Benefice with Cure, 
&c. accept and take another, 6c. and he who 15 inſtitutcd to a Benchee, is (aid in Law to have accepted 
a Benefice, and to have the Benchce., | pres | 
And Popham chicf Juſtice ſaid, That although by the inſtitution to the ſecond Benefice the firſt is void 
by the Eccleſiaſtical Law without any deprivation,or ſentence Declaratory, yet no Laps ſhall incurr againſt 
the Patron if notice be not given him, no more then it the Church became void by reſignation or priva- 
tion, and yct the Patron may take notice it he will, and may preſent according to the {aid confiitution, 
but he 15 not forced to take notice at his peril, it he be not inducted : Qzod fruit conceſſam by the whole 
Court. And then for as much as the avoidance after the induction is declared by the A of 21 HS. 
to which every one is party) there he ovght in ſuch Caſe to take notice at his peril : But admit the 
firſt Bencfice was not void de fado by the inltitution before induction, yet for another cauſe the diſpenſa- 
tion cometh too late, for the words of the Act of 21 H, 8. are, May purchace licence to receive and keep 
ewo Benefices with Cure of fouls, &c. and the words of Diſpenſation in the Caſe at Bar are recipere  &* = 
| retinere > and for as much as by his inſtitutution the Church was full of him, he cannot purchace licence . 
| to receive that which he had before, and the words are in the conjundtive recipere & retinere, ſo that he 
cannot retain that which he cannot receive. . And. it appeareth by the Judgment-in the Common [86] 
Plcas that within the ſaid At of 21 H. 8. he who is only inftituted is faid to have a Benetice | 
with Cure; And the queſtion as to this Point was asked of the other Juſtices and Barons of the 
Exchequer, and they all agreed, That the Diſpenſation in the Caſe at Bar came too late for the cauſes 


aforeſaid. | 
The Attorney General, Tanfield, and Francis Moore were of Councel with the Plaintiff, and George 


Crook, Lawton and others with the Defendant, 


Trin. 41 Eliz. | 


Nokes's Cale. 
Bowen Nokes Plaintiff, and James Defendant, in debt upon an Obligation the Caſe was ſuch :: The f b | 
Defendant Jeaſed to the Plaintiff a houſe if London by theſe words, Demiſe, grant, 8&c. And the 
leffor covenanted that the leſſee ſhould enjoy the houſe during the term without eviction by the leſſor, 
or any claiming under him; And the leflor was bound to perform all covenants, grants, articles, and 
agreements, &c. in the Indenture ; The Plaintiff, granted his term over to a ſtranger, in debt upon this 
Obligation the Defendant pleaded performance of the Covenants, &c. The Plaintiff aſſigned the breach, 
that one Savery entred upon the allignee and made a leaſe for 7 years to one Duck, if he ſhould ſo long 
live, who brought an Ejedione firme againſt the aſſignee, and recovered by verdi&, and had execution 3: 
upon which the Defendant did demur in Law. And the opinion of the Court was againſt the Plaintiff; 
And in this Caſe theſe Points were reſolved : - | 
1. That for this Covenant in Law upon theſe words, Demiſe, grant, &c. the-affignee ſhall have a Writ 


of Covenant, 9 Eliz. Dier 257. acc. | 
- 2, . That for this breaking of the Covenant in Law the Obligation was forfeited, for he was bound 
—& < all covenants, grants, &c, which extendeth as well to covenants in Law, as to covenants in 
e = x, - 
3- Although that the Recovery was by verdict, yet the Plaintiff ought to have ſhewed that Savery 
had ancient title, for otherwiſe the covenant in Law was not broken, and becauſe he did not thew the 
fame, for this cauſe they reſolved againſt the Plaintiff, | HEY Fj 
4. It'was holden by ron chief Juſtice and the whoſe Court, That the (aid expreſs covenant dil 
qualifie the generality of the covenant.in Law, and reſtrained the ſame by the mutual conſent of” both - 
the parties, that ic ſhall not extend further then the expreſs covenant, Dui claiſula-generalis : 
bx refert ad expreſſs in this Caſe, And ſo it was of late adjudged in Hammonds Caſe in this. [$t} 
»See Reader 20 E. 3. Counterplea de garranty 7. it is adjudged. That if a man leaſeth for life ren- 
dring.rent,” and further bind him and his heirs to warranty, here the expreſs warranty dbth not take 
Way the warranty in Law, for if he in the reverſion granteth over his reverlion, and the leffee attorn- 
&th, and afterwards is impleaded, he may vouch the grantee by the warranty in Law, or be may vouch 
theleſſor by the expreſs warranty 3 and therewith agrecth 31 £. 3. roucher 286, where the Caſe was, L. 
{ciſed of three Oxegangs of land leaſed the {ame to C, for life revdring rent and ſervices, and bound him 
| and his heirs to warranty, &c. And afterwards granted the reverlion to R. 8c. I. died, his wife brought 


© Writ of Dower againlt C.who vouchcd the heir of L.by force of the expreſs warranty.And there Howard 
G g chick 
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Sir eo Andrew Corbet's Caſe. 


[82] 


(814) Sg I R Andrew Corbet Knight, 19 Eliz. ſciſed of divers Mannors, lands, and tenements in fee, part 


* of the Annuntiation 36 Eliz. and by ſuch time hath levied 6401. and hath imployed it according to 


* in Caſe of alcaſe, where the limitation of an uſe until ſuch ſumm ſhall be levied,is as much as toſay until 


— — — 


chief, Juſtice ſaid, that ſhe had two warranties, and ſhe may. chooſe which ſhe will ; But note that in 
both the ſaid Caſes the warranty in Law and the expreſs warranty. were general. And I heard the Loxd 
Dier, and all the Courtof Common Pleas, Hill. 2 4 Eliz. reſolve, That ita man make a feoffment in fee 
by the word Ded;, with expreſs warranty in thedeed, he may uſe the one or the other at his election, 
And that the Statute of Bigamis cap. 6. is to be intended, That Dedz importeth a warranty, although 
the clauſe of warranty be not contained in the Deed. The words of which Statute is, I chariis zbi con. 
tinetur dedi & conceſſt, &c. fine clauſula warrantie, ipſe feoffator in vita ſua, &c. ſine warrantia, id oft, 
guamvis nullam continet clauſulam warrantie, tenetur warrantizare : But note that by force of the ſid 
A&, now Dedi is made an expreſs warranty during the lite of the fcoffor : And there is great reaſon In 
the principal Caſe, that the particular Covcnant lubſcquent, ſhould qualife the force of this word (ge. 
miſi) for otherwiſe the particular covenant ſhould be in vain,it the force of this word demifi ſhould Rang; 
and alſo theſe words demiſt & conceſſi are frequent in every ordinary leaſe that is made and the beſt con. 
ſtruQion of deeds is to make one part to expound the other, and ſo to make all the parts agree, &* quoad 

eri poſit according to the true intent and meaning of the parties, vide 48 E. 3. 2. If a man make q 
leaſe by dedi, and further grant over the reverſion, the leſſor ſhall be vouched by torce cf ded;. 


FIMicb. 4.1 8& 4.2 Eliz, in the Conrt of Wards. 


, Sir Andrew Corbet's Caſe. 


of which were holden of the Queen by Knights ſervice in Capite, by his Will in writing deviſed 
ſome of them to Richard Corbet and others to have and hold to them and the ſurvivors of them until 
ſuch time and term that the ſumm of 8001. by them or the ſurvivor of them, or the Executors of the 
ſurvivor of them of the iflues, rents, revenues, and profits of the faid lands ſhould be fully levied and re- 
ceived above all charges and expences 3 and theſaid ſumm fo levied to be imployed for the preferment 
of his two daughters Margaret and Mary, as in his Will is limited, and left the third part to deſcend, 
Theſaid Sir Andrew Corbet 20 Eliz. died,Robert Corbet his ſon and heir took the faid Will into his hands, 
and entred into the ſaid lands now in charge, and received the profit thereof during his life, and after-_ 
wards died inthe 25 year of Elizabeth; after whoſe death upon the ſearch of Evidences the ſaid Will 
was found at Moreton Chrbet, which Will was found in the Office after the death of the ſaid Robert, and 
then tranſcribed into this Court.z by virtue of which Will the ſaid Richard Corbet the deviſe did enter, 
and hath received the profits of the {aid land from the feaſt of S. Michael auno 26 Eliz. until the feaſt 


the Will ; and if the profits taken by Robert Corbet, and which the deviſees might have taken, ſhall be 
— parcel of the ſaid ſumm of 800 1. was the Queſtion. And in this Caſe two Points were 
relolved. I be? A 

I. Although that the words be until the ſumm of 800 1, ſhall be levied-by them of the profits of the 
land 3 yet it.is as much in Law as if the words had been, ſhall or may' be levied : and {o was it holden 


ſuch ſumm can be levied, for otherwiſe great miſchief will follow 3 for in as much as he in the reverſion | 
or remainder cannot enter till the ſumm be levied, it ſhall be in the power of them who are appointed | 
to levy the ſumm, if they will deferr the levying thereof, to excludehim in the reverſion or remainder, | 
which ſhall be inconvenient : Soit was agreed upon the words of the Statute of Weft.2. cap. 18, Quad 
(by force of the Elegzz which is given by the ſame Statute) vicecomes liberet, &c. medietatem terre ſuc - 
quouſque debitum fuerit levatum per rationabile extentum;, And upon the words of the Writ of execs | 
tion of a Statute Merchant and Staple, omnia terras & tenementa, &'c. habend', &c. juxta formam ordinatit* | 
mis inde faite, (cil, de Mercatoribus 31 E. 1. or 27 E. 3. quouſque fibi de debito pred” fuit ſatisfatiumi * 
That if the conuſee negle& to take the profits, yet when the conuſee might have been _—_— 3 
debt according to the extent, the conuſor ſhall have his land again : But it was ſaid, That words mal * 
the Caſe, and therefore it was agreed, that upon the Statute of Merton cap. 6. & 7. that the py 
fits of the lands which the Ocatien taketh' for the double value ſhall be in fatisfa&tion of the double 
value, but otherwiſe in the Caſe.of the fingle value, for the words of the faid Act cap. 6. in Caſe & _ 
the double value are, Tnc teneat terram ejus ultra terminum etatis ſue per tantum tempus quod inde poſs 
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percipere duplicem valorem maritagii: So that by expreſs words the profits ſhall be accompted 1,0t Ws 
the double yalue: but the words of the7 Chapter concerning the ſingle value are, ſcil. $: quit be- We 
res, Oc. pro domino ſuo noluit ſe maritare non compellatur hoc facere, ſed cum ad etatem pervenerit Ws ene 


' domino ſuo & ſatisfaciat ei, &c. pro maritagio ſuo antequam terram ſuam recipiat : By which it; i: 


appeareth, that the Guardian ſhall enjoy the profits to his own uſe until the heir fſatisfie him - oy 
Sce for this difference 27 H.$, 5.b. 31 4 26. 43 E.3-21. And farther it was holden, that in the” rai 
faid Caſe of double value, it is in the ele&ion of the Guardian, either to'bring his Writ'of forfeiture of =O, 


marriage, or to hold the land until he be fatisfied, '18 E. 3. 18, acc. But if the Guardian chooſe wy 3 - to 


Part IV- Southcote's Cale: 


the land, and enter intolt; he ſhall not have the Jand but only lo long that he might levy the double va- 
Jue, and his negligence ſhall be damage to him. Vide 15 E.4.5,b, 7 F.6. #7 H7. 14, 11 
Ro was reſolved, That when the heir himfelt in the Caſe at Bar, or he in the reverſion or remain- 
Jer in the Caſe of a leaſe, or the limitation of an ule entreth upon him to whom the land is devi- 
(ed, demiſed, or limited as 15 atorclaid, and puttcth hum out, in this Caſcit is in the cleQtion of the {[b] 
perſon ſo put out, either to bring his Action and recover the mcan projits, which ſhall be accounted 
irel of the ſumm, or he may recntcr and rctain the land over until he levy the whole ſumm,' and 
in which he was ſo put out, ſhall not be accounted parccl 3 tor when he who is to have the 
land again doth the wrong, againſt him and all others. who claim under him,hc who was put out, if he 
will, may rccnter and hold the land, and the other (hall not take advantage oft his own wrong, nor drive 
him who was put out to bring an Action againſt him againſt his will tor the mean profits : The ſame 
Law is in other Calcs, ſcil. of Tenant by Elegit, Statute Merchant, Statute Staple, Guardian, who 
holdeth over for the double value, it he in the revertion who is to have the land again put him out, they 
have ſach election as 15 aforeſaid, cither to hold over, or to bring their Action, vide 15 H. 7. 14. So if 
the profits of the lands be walted, by drowning of water, or wildhre, or any other a& of God, with- 
out default or negligence in the party, there the conulee ſhall hold the land over, vide 11 H. 6.7, 7 H. 
7. 12. b. 15 H. 7.14. 33 H. 8. Statute Merchant Br. 41. - Butit he who hath ſuch intereſt be put out 
by a ſtranger, there the time (hall incurr tor the miſchicf aforeſaid, and there he is. put to his remedy 
againlt the treſpaſſor. If the deviſce in the Cale at Bar or tenant by Statute Merchant, 8c. ſurrender to 
him in the reverſion upon condition, and after enter for the condition broken, he ſhall not hold over, 
for the ſurrender is his own a&t, and he cannot enlarge his intereſt, and therewith agreeth 33 H. 8, $r4- 
jute Merchant Br. 4. If Tenant by # /egit be interrupted to take the profits of the land by reaſon of War, 
he ſhall not -hold over, but it ſhall be in the diſadvantage of the Tenant by Elegit, as it is' adjudged in 
19 E.1, Execution 246. 

. It was reſolved, That although the deviſce had not notice of the deviſe, yet if a ſtranger had oc- 
eupied the land, the deviſfee ought to have taken notice at his peril, for dormientibs &* nom vigilantibus 
jnra ſubveniznt 3 and none by the Law in ſuch Caſe is bounden to give him notice, theretore he ovght to 
take notice at his peril : Asin Caſe of Arbitrement 1 H.7.5. & 8 E. 4. 1, but the Calc at Bar is fronger 
becauſe the heir himſelf doth conceal the Will, and the deviſee hath not any remedy tor the mean profits 
after the death of the heir who put him out. 

And whereas it is holden in'old Books, ſcil. 34 E. 1. Gard 129. 34 E. 1. Covenant 26. 33 H.6.42. 5 H. 
7.36. 7 H.7.12. 14 H.7.27. 15 H.7.8, F. N. B. 142. that the Guardian ſhall put ont the tenant for years, 
but not the tenant for life, becauſe tenant for life cannot hold over as leſſee for years (as it was holden ) 
may. It was reſolved that the Guardian ſhall not put out the one or the other, and therewith agreeth the 
Reſolution of all Juſtices in 36 H.8. Leaſes Br. 58. | 2 

Alſo it was reſolved, That if the Guardian may. put out the leſſee for years, yet for as much as his term 
is certain, ſcil, certain in the beginning, in continuance, and in the end, he cannot for any poſſibility | 
hold over in ſuch Caſe : But in the Caſe at Bar, anfl in the other Caſes of tenant by Elegit, Statute Mer- [33] 
chant, &c. there-is no term certain, but until ſuch a ſumm be by them levied , and therefore it ſtands 
with ſuch intereſt that in ſome Caſe he may hold over, and fo is the difference. And.it was ſaid, That 
the words of the Statute of Marlebridge 3 Salva fit nibilominus hujuſmodi feoffatis ati» ſua,quoad terminum, 
ſen ad feodum recuperandum quam inde habnerint, the ſame is to be intended of an eſtate made by colluſion, 
for t& that the purview of the A& extendeth, ſci}. That the Guardian ſhall put him out, and in ſuch 

. Caſe without queſtion the leflee ſhall not hold over. TOM 
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Paſch. 4.3 Eliz in the Kings Bench. 


Southcote's Cafe. 


| 3 Citiore brought an Action of Detinue againſt Bennet for certain goods, and declared, That he de- {7 
= livered them to the Defendant to keep fate 3 the Defendant confeſſed the delivery, and plcaded in 
B-. bar, That after the delivery one F. S. ſtole them feloniouſly out of his poſſeſſion ; The Plaintiff replicd, 
+ that 7. $; was the Defendants ſervant, and retained in his ſervice, and demanded Judgment. And 
ereupon the Defendant did demurr in Law, and it was adjudged for the Plaintiff; And the reaſon of 


foe Iv road , 
ir Judgment was, becauſe that the Plaintiff delivered the goods to be ſafe kept, and the Defendant 
—tungertook it by acceptance upon ſuch delivery, and therefore he ought to keep them at his peril, 
= aough-in ſuch Caſc he have nothing for the keeping of them. So if 4. deliver goods to B. generally 
"OW KP! by him, and B, accept them without having any thing for it, if the goods be ftole from him, 

| neal be: charged in Detinue, for to be kept, and to be kept fafe is all one. But if A. accept of 
£99095 of B. to keep them as he would keep his own proper goods, there if they be tollen from him 
EW not anſwer for them:Or if goods be pawned or pledged to him for mony,and the goods be ftollen, 
RY, Ay notanſwer for them,for he doth not take upon him to keep them but as he keepeth his own goods; 

= 92M 2 property in them and not a cuſtody only, and therctore he (hall riot be charged as it is adjudged 
"<a G £ 2 17 
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Lutterel's (C ale. 
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Part LV. F 
in 29 Aſſ:28.But if before the ſicaling he who pawneth the goods teydreth the mony.and the other retuſert 
then is there fault in him.and then the ſtealing atter ſuch tendergas it is there holden;thall not diſcharge him: 
So if A. deliver to B. a cheſt lockt to keep, and he himſelf carrieth away the key, in this Calc if the 
goods be ſtollcn Þ. ſhall not be charged, tor A. did not truft B. with them, nor B. did not undertake 4 
keep them, as It 15 adjudged in 8 E. 2, Detinue 69. So the doubt which was conceived upon thele differ. 
ing opinions In our Books, in 29 Aſſ. 28. 3 H. 7.4. 6 H. 7.12. 10 H. 7. 26, of Keble and Finenx Are 
well reconciled, vide Bratt. lib. 2. fol. 62. b. 

But in Accompt it is a good plea before Auditors for the FaGtor that he was robbed, as appearcth by 
the Books in 12 E. 3. Accompt 111, 41 E. 3.3. & 9 E.4. 40. For if a Factor (although he hath Wages 
and falary) do all thathe can do, he ſhall be diſcharged, and he taketh nothing upon him, but his dy 
is to merchandize as a ſervant the belt that he can : and a ſervant is bound to do the command of hje 
Maſter : But a Ferryman, common Innkeeper, or Carrier, who'take hire ought ſafely -to keep the goods 
committed to them, and ſhall not be diſcharged if they be ſtollen by Thicvcs, zide 22 "Aff. 41. Br. Acjin 
ſurle Caſe 78. And the Court held the Replication idle and vain, for. it is not material by whom the 
Deferidant was robbed, vide 33 H. 6.1. If Traitors break the Priſon it ſhall not diſcharge.the Gagler, 
otherwiſe of the Kings Enemies of another Kingdom, for in the one Caſe he may nave hisxemedy and 
recompence and not in the other. | 

Note Reader, it is good policy for him who taketh goods to keep, to take them in fpecial manner, 
ſeil. to keep them as he keepeth his own goods, or to keep them the belt he can at the'peril of the Þ 
party 3 or if they happen to be ſtollen or purloined, that he (hall not anſwer for them, for it bchoveth hin Þ 
who accepteth them, to take them in ſuch or the like manner, or otherwiſe he may be charged by his ge. 
neral acceptance. So if the goods bedelivercd to one for to deliver over, itis good policy to provide ta 
himſelf in ſuch ſpecial manner for doubt of being charged by his general acceptance, which implicth tha 
he took upon him to do. | 


| 


Paſch 43 Eliz, Rot. 596. between Cottel Plaiiff and Lute 
rel Defendant , in an © Aion upon the Caſe in the King 
Bench. | | 


=> 


? 


Lutterel's Caſe. 


(20 brought an Ation upon the Caſe againſt Lytterel, and declared that 4 Martii,. 40 Eliz. he was 
4 ſeiſed of twoold and ruinous Fulling Mills, and that time out of. mind, magna pars aque crujuſdan 
rivoli ran from a place called Hodware to the ſaid Mills, and that for all the ſaid time thete had been z 
bank to keep the water within the current : And afterwards the Plaintiff 8 OGob. 41 Eliz. did.pull dow 
the id mills, and in place of the ſaid Fulling mills, did ere& two mills to grind corn; 4and that the 
water did run to the ſaid mills till the 10 of September next following , and that the ſame day the De 
fendant did dig and break the bank, and did turn the water from his mills, &c. The Defendant pleadeliiﬀ 
Not guilty, andiit was found againſt him, upon which the Plaintiff had Judgmen. And thereupon Lui *r« 
zerel the Defendant brought a Writ of Error upon the new Statute in the Exchequer Chamber, and thee 
two Errors were aſſigned, | on” # 

I. That by'the breaking and abating of the old Fulling mills, and by the building of new millsof an- 
other nature, the Plaintiff had deſtroyed the preſcription, and cannot preſcribe to have any courſe of was 
ter to Griſt mills: Asif a man grants me a ſtream of water to:my Fulling mills, I cannet (as it ws 
{aid ) convert them to corn mills 3 nec e contra. So if I grant to one Eſtovers to burn in his Hall, -hefW 7% 
cannot turn his Hall into a Kitchin, or Malt-houſe: The ſame Law of preſcription 3 for preſcription iniW 
ſuch Caſe ſhall be intended to commence by grant, and in proof thereof they cited F. N. B. 180. and 
7 E. 4.27. It a man have Eftovers by grant, or appendant to an ancient houſe, he ſhall not have them 
to a houſe which he new buildeth: And 10 H, 7. 13. & 16 FH.7.9. wherethe Abbot of Newark grant 
ed by fine to. find three Chaplains in ſach a Chappe) of the conuſee, and afterwards the ſaid Chappel8*P 
fell, and there it is holden, that during the time that there is no Chappel, the Divine ſervice ſhall cal 
for it ought to be done in a decent and reverend manner, and not at large ſ#bito.3. But.it is there hold 
den, That if the Chappel be rebuilt in the place where the old ftood, then he ought to ſay- the Divi 
Service there : But (it was collected ) if it be built in another place, there the/grantce is yot- tied toW 
Divine Service there : If there be Lord and Tenant, and- the Tenant holdeth to cover -and repais 
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Lords Hall, as in 10 E. 3.23. in this Caſe if the Hall fall, yet- if the Lord build the Hall in dhe 
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have Corn mills ſo near, that the building of Corn mills ſhall be prejudicial-to- them 3 and it ſhall be a- 
ainſt reaſon to extend a grant or preſcription to have a watercourſe to Fulling mills, *to Corn mills, 
Shich is not within the purport or intention of the grant or preſcription, and the grant or preſcription 
ought-to be purſued : It a man holdcth of another as of his Mannor by Homage, Fealty and Caltle gard 
the Lord alieneth the Mannor except the Calile, the alience thall not nave Caltle gard, as it appearcth by 
31 E.3s Aſſiſe 4417. And it was faid, that there the alience cannot build a new Caſile, for the tenure 
was to keep the old Calilc. | A ER : 
Another Objection was made.that becauſe that the Plaintiff himſclt hath broken and abated the Falling 
mills, although that he build new mills in the: ſame place, and of the {ame NALUrc as the old were, yet 
he hath deſtroyed his preſcription 3 for althovgtr that .in Caſe whert mills'or houſes have watercourſe, -or 
Eftovers, or the like things appendant or appurtenant to them be overthrown by the wind, or burned 
by wildhre, or fall by any other act of God, that it the owner rebuild them in the:fame place, and in the 
fame manner as they ſtood before, that they ſhall have the ſame ancient things appendants or appurte- 
nants to this new mill or houſe, becauſe the act of God (hall not prcjudice any one 3; yet if- they be eraſed 
by the party himſelf, or fall through his default, the ancient dependants thereby arc loſt ;' for by his own. 
a& he cannot extend the preſcription or grant which was in a "manner appropriated to the old houſe, to 1 
2 new houſe : So it was objected, that if one of his own wrong burn or overthrow the hou(e'or mill [37] 
which hath ſuch appurtenances,. he (hall recover all in damages z and although inſuch Caſc he build the | 
houſe or mill again, yet he ſhalt not have the appendancies 3 vide Perkins 128, þ, But it was re{{lved, 
That the preſcription did extend to/ the new Grift mills, tor it appeareth by ' the Regiſter, and allo by 
Fiz N. B, That if a man be to demand a Grift mill, Fulling mill,” or any other mill, che Wric (hall 
be general, de #no molendino, without any addition of Grit or Fullirig 21 Aﬀ 23; agreeth of a plaint in 
Aſhſe. So that the mill is the-ſubſtance, and thing'to be demanded, and the addition of Griſt, or Ful- 
ling, are but to:ſhew the quality'or mature of the mill : And' therefore if the Plaintiff had preſcribed-to 
have the aid watercourſe to his null generally Cas -he well might) then the Caſe (hall be without queſtion; 
that he nay alter -the mill ito what nature of a mill he will, provided always that no prejudice may 
thereby ariſe, cither by diverting or {topping of the water as it was before And it ſhall be intended that 
the grant to have the watercourſe was. before the building of the mills, for no body will build a mill be- 
fore he be ſure to have waterzand then the grant of a watercourſe being generally-tohis mill, he may alter 
| the quality of themill at his pleafure,as is aforeſaid : So if a man hath-Eltovers cither by grant or preſcripti- 
--on to his houſe, although he alter the rooms and chambers of his houſe, as to make a Parlour. where it was - 
the Hall, or the Hall where the: Parlour was, andthe like alterations ofiqualities, -and-not of the houſe it 4 
falf, and without making' chimneys by which no prejudice dothy-arcrue to the owner of the wood, it is 
| hot any deſtroying of the preſcription, 'for then many preſcriptionsiſhall be deſtroyed, And alchough 
- that he bild new chimneys, or maketh a new addition to his old houſe,” by that he ſhall not loſe his pre- 
* ſcription, but he cannot imploy or ſpend any of the Eftovers in the'hew chimneys, or in the part newly 
| added 3 The ſame Law of conduits and water-pipes and the like; og 
| ©... So if a man have anold window to'his Hall, and afterwards he 'twrn the Hall to a Parlour or any 0- 
ther uſe, yet it is not lawful for his neighbour to ſtop it, for he ſhall preſcribe to have the lightin ſuch 
part of his houſe: And although that'in this Caſe the: Plaintiff hath made a queſtion, for asmuch as he | 
' hath not preſcribed generally to have the faid watercourle to his mills generall 3 yet for. as mach: as in *4 
. general the mill was the ſubſtance, andthe addition doth demonſtrate only the quality, and the. alterati- . <4 
- on: was not of the ſubſtance but only of the quality, or of the name of the mill; and that without any 
| ptejudice in the watercourſe:to'the owner thereof 3 for theſe cauſes it was reſolved, That the preſcription 
| did:remain : Tf a Corporation have Franchiſes or Privileges by grant or: preſcription, and afterwards they [ 4 ? 
-are incorporate by another name, as where they were Bailiffs and Burgheſſes before, they are made Mayor 
and Comminalty 3or Prior and Covent before, and afterwards are tranſlated into a Dean and Chapter, ; 4 
palhough in theſe Caſes the name and: quality of their Corporation be altered, and changed, and chiefly in 4 
{the Caſe of Prior or Covent, for of regular who are dead perſons in Law they are made ſecular; yet the -Y 
new Body ſhall have all the franchiſes, privileges and hereditaments which the old Corporation or Body 
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politick had either by grant or by preſcription,” for no perſon ſhall be prejudiced thercby. Vide 14 H. 6, 
£12, 330Afſ, 6. 38 Af. 22. 39 H. 6.15. eng 
{ Another reaſon was added, That when a man hath any thing appendant or appurtenant to a houſe or 
| mill, the moſt perdurable part thereof is the land in which the foundation is, and upon which all the 
| building of them 'doth conliſt ; and in; reſpe& thereof, by grant of all lands, all his houſes, mills and 
woods Will-paſs, - : And {0 it was reſolved, as Popham chief Juſtice ſaid, by Wray and Dier chief Jultices, 
pon: conference had with divers other Juſtices in a Caſe referred to the-ſaid chief Juſtices, For in a Pre- 
cipey” whetea houſe, mill or wood is demanded, the warrant of Attorney is in placito terre : And in the 
Galeof voucher, when Judgment is given for the teyant to have in value againſt the vouchee, the Judg- 
nents Brod habeat de terris of the vouchee ad valentiam, yet thereby he ſhall have houſes, mills, woods, 
SEAN in fpecial Caſes by Recovery of lands, a man ſhall recover houſes, as it is holden by ſome in 
10 y GE. 3. 238. 2 E. 3.37. Plow. Comm. 168. & 377+ 28 H. 8. Dier 47. and there- 
rec h the: Civil Law 3 ' for appellatione fundij, omne edificium & omnis ager continetuy + Then 
acrpton or grant ſhall reſpect the molt perdurable part, and which in Judgment of Law includeth 
Wes And therefore it was reſolved, That although that the houſe or mill talleth by the at or 


— uw 


me owner,” or by another wrong, yet for as much as the perdurable part which includeth all 
FIGS continue, he may rebuild the fame without any loſs of any appendant or appurtenant to it, 
O00 to be upon the {ame place which maketh the old foundation of the old houſe : For as the 
UE Gotl uppor , and in Judgment of Law include the old houſe when it ſtood, fo it thall ſupportand 
Dctude t ”nouſe, and fo in a manner a continuance of the old houſe 3 And fo the Qzere which 
. Perkins 
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| horſes in a place called old Hadham Park in little Hadbam mn the County: of Hertford ; The Detcndanes 


-Mannor eſt nomen generale & colleGiioum,..and may jncludein it (elf divers things, ſcil. demeans _ {ervicy 


LutterePs Calc. 


Perkins made, fol. 128, well reſolved. _ And fo it was faid in all the Caſes of Eſtovers and onus 
aforeſaid, whcn the altcration, or quality, or name of part of the houſe, doth not bring in any preju. 
dice to the Terrc-tenant the Eftovers and ſervices continue. : 

And note Reader a Caſe Reported by Serjeant Bendloes, - Mich. 3. H. S. Rot. G49, in tie Common 
Pleas, in a Replevin brought by Sir William Capel againſt Robert Apprice and others, of taking, of tour 


Patt iv: 


made conuſans as Bayliffs to Richard Biſhop of London, becauſe that Sir 7 bomas Brand Knight was ſeiſeg 
of the Mannor of little Hadbamiin fee, whereof the place where, &c. was parcc],, and held the fame gf 
the Biſhop of London, ut de Caſtro ſito de Stortford in Com” pred”, per homagium, fidelitatem,. & ad ſcutay;.. 
1 domint Regis xl. s.' cum acciderit, © ad plus, plus, & ad minus, minus, & per redditum Ts. pro Wan 
C aſtri pred” ad feftum ſancii Michaelis Archangeli annuatim ſolvend', ac per redditum xiii $, iv d. pro augily 
vicecon? at four fealts of the year 3 And-for 15 s. for Cafile gard behind tor three years, &c. he avowe 
the taking of one of the {aid four hoxſes,- and for 40 s. for aid of the: Sherift-bchind alſo tor three ycarg, 
they did avow allo the taking of three other of the horſes. © And the Plaintitt in bar ot the Avowry as ty 
the taking of the horſe-for Calile gard, faid, That before the begirining, of the ſaid three: years, Caſtran 
pred. funditus corruit & penitus un decaſum extitit & adhuc exiſtit, & hoc paratus eft verificare, unde petit judy 
cium ſi pred” Rich. Apprice, &c. pro aliquo redditu pro Wardo Caſtri pred” fic obruti & -penitus' in decaſum ex. 
ſtew, capt* pred” unius equi juſtam cognoſcere debet, &c. Upon which it was demurred-in;Law,; and as to 
the aid of the Sheriff it was alſo demurred in Law :” And-in this Calc it was reſolved, That'although the 
Caſtle be fallen down and decayed, yet the rent did remain. For when the Tenant hoKdeth of the Lord 
to ward or repair the Lords Caſtle, and afterwards ſuch ſervice (as Littleton faith in the Caſe of Socagy) 
was in ancient time changed by mutual afſent of the Lord and Tenant into an.annual-rent, yet it is aid, 
That ſuch rent is paid pro wardo Caſtri, that is, in fatistaction wardi Caſtri ; tor in this'Caſc and the like 
(pro) lignitieth full and perpetual recompence and fatisfation, and not conditional, ;os ſatisfaction tem- 
porary, ſcil:for a time, ſo that the Loxd may have the Caſile ward when he will, for the feitiny of the rent 
is not ſcifin of the Caſtile gard in ſuch Caſe,: Butif the Tenant holdeth to gard the Caſtle of the Lord, 
and the Caſtle falleth, 'the ſervice is ſuſpended untill it be reedihed, but then the tenure; thall not bein 
ſuch'Caſe alledged to be by the rent; but by the Caſtle gard, and the avowry ſhall not be;made as in the 
Caſe at Bar it is for the rent, but for the Caſtle gard': See Lit. 26. b. that if a man hold his land by cer- 
tain rent for Caſtle gard, Littleton ſaith, : that ſuch tenure is tenure in Socage which cannot be if the Gall 
gard remain, for then the tenure ſhall be by Knights ſervice, for Littlejon faith, That where the tenant 
ought by himſelf or by another;to do Caſtle gard, that ſuch a tenure-is a tenure by 'Knights-ſervice z {@ 
the difference between rent for Caſtle gard,' and ſervice to gard the' Cafile: The fame;Law if ' the Te 
nant. holdeth of his Lord by certain rent for work days; or any other. fervice. And Sir JF illiam Cape 
the Plaintiff perceiving the opinion of the Court tobe againſt him in both the Points, was Noriuit :/ And 
both the ſaid rents as the Serjeant Reportcth are paid:to this day. K9 Ih Fo 

And when a man holdeth of another in Socage, . or otherwiſe as of his Caſtle and afterwards the Caſtle 
falleth, and is utterly ruinated, yet the tenure doth remain : For it is to know, That when any tenure is 
of any perſon as of a Caſtle, in fuch Caſtle the Caſtle doth include in it ſelf a Mannor, for Caſtram: as4 


&c. 5'H. 7.9. Land may be parcel of a Caſtle, vide 29 H. 6. Travers 4 That a Hundred may bes 
well parcel of a Caſtle as it may be of a Mannor, 'as itis holden in 8. H. 7.1. And therefore whenats 
nure is of any one as of his Caftle (which always in ſuch Caſe includeth a Mannor) although that 8 
Caſtle be ruinated, yet the tenure without queſtion doth remain : Vide 19:E.'2..Afſ. 399.. Divers tenants 
held of another as of his Mannor by fealty and ſuit to the Lords Mull, the Lord alienated. the mill,” wit 
the ſuit of the tenarits, and afterwards the vendor died, and his fon :entred, and conceiving?* that the ts 
nants who held of his Mannor could not do ſuit to him who had not a Mannor, of himfelt made a nei 
mill elſewhere upon parcel of the demeſns, and had the ſuit to his own mill which:the vendee oughe ti 
have had;, for no man. can have ſuit,to his mill by reaſon of tenure if it were not of corn growing 1m cer 
tain Iand which is within his Mannor. Vide 17 E. 3. 97. 29 E. 3.12. 16 F. 3. Avowry'g2. And bf 
the ſaid Caſe it appeareth, that although that the ancient mill be aliened; or if it fall down, the Loxd ma 
cre a new mill in any other place within his Mannor, for the ' tenure in-ſuch Caſe is to do ſuit tot 
Lords mill generally, and not to any particular mill : Note well all theſe differences: -. : 
Another Error was affigned becauſe that the preſcription was that magna pars aque cxjuſdam riuuli, O 
and that was incertain how much of the water ſhall be comprehended within theſe words, magna pars # 
que 3 and declarations, and ſpecially in Actions upon the Caſe, ought to be certain; andthe whole Cas 
ought to be ſhewed in certain, -and if the truth be that if one-River before it cometh to the mills divides 
it {elf into two branches, whereof one only .runneth to the mills, the better form were - to preſcribe 0 
have age cxrſam to the ſaid mills, for every of the ſaid branches is aque crrſius 3 Duod- fuit conceſſuntas 
to this Point 3 but it was reſolved, that although the Declaration might have been in better form, yet 
ſubſiance it was well, for it was not poſſible to ſhew how much water runneth tomills, and the quanery: 
of the water is not. material, for .as-much as the:Defendant by the breaking of the bank, tuxned thewarer 
which ran to the ſaid mills, Vide 8. El. Dier 248, b. where in an Action upon the Caſe: the Plaintiac 
clarcd that the Defendant divertit multum curſus aque : and another preſident is there cited betwes 
and Serle; That an Afſiſe of Nuſans was brought pro diverſione majoris partis curſus aque, by Wenn 
udgment by Sir Fobn Popham chict Juſtice and his Companions Juſtices of the Kings Bench was ame 
ote this Caſe, that it was adjudged by both the Courts, . CO. 
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Rzry brought a Writ of Error upon a Judgment given tn'the Common Pleas in a Duare impedit 
brought by the Queen, where the Cafe was 3 A Counteſs being a Widow did retain two Chap- 
| ins, and afterwards did retain a third, which third firft purchaced Difpenſation to have two Benetices 
with Cure, and accordingly was advanced to two with Cure, whereof the firſt was above the value of 
> Þ $1, And if it were lawtully qualified within the Statute of 21 H. 8. was the queſtion in the Common 
« © Pleas: Forif he were lawfully qualified, then the firſt Benetice by the taking of theſecond was not void : 
- E and fo by conſequence no title to preſent for Laps came to the Queen And by the pleading it doth not 
appear that the two firſt Chaplains-were living when the third was advanced, for it was averred onl 
0 that the two were alive at the time when the third was retained, upon which great Queſtion did ariſe in 
o the Kings Bench : And it was reſolved in the Common Pleas, That title to preſent for Laps was: de- 
d volved to the Queen, and therefore Judgment was glven there accordingly. And after many Argu- 
) & ments at Bar and Bench upon the Writ of Error ; the Judgment given in the Common Pleas was af- 
i firmed. And in this Caſe two Points were reſolved, | 
"I 1. When the Counteſs retained two Chaplains, theſe two are only capable of Diſpenſation according; 
n- | to the faid Act of 21 H. 8. by whictvit is provided, That every Counteſs being a Widow may have two 
it W Chaplains, whereof..every one may purchace Licence or Diſpenſation, &c. Then when ſhe retaineth 
dM co, the Statute is executed; and the retainer of the third cannot develt the capacity of Diſpenſation 
which was by their retainer in the firſt two : For although that the Counteſs might have as many Chap- 
be WW lains as ſhe would at the Common Law, yet ſhe cannot have more than two capable of Diſpenſation 
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fo by force of the Statute 3 and reaſon requireth that he who hath ſ{crved longeſt ſhould. be firſt preterred, - 


Ie BB & 914i prior oft tempore, potior eft jure» And fo this Point hath been now four times adjudged : r. In the 
| Common Pleas, Paſch. 31 Eliz. Rot. 724+ in a Quare Impedit between the Queen and the Biſhop of Lin- 


4 


3, In this very Caſe in the Common Pleas 3 and 4. now in the Kings Bench, vide Dier 312. the opini- 
on of Catlyn, Saunders and Dier If a Lord who is not allowed but three Chaplains retain fix by his Lets 


warranted by the Statute, - and yet the retainer was not according to the Statute, but in equali jure melior 
"oft condit 70 poſſidentis . 

2, It was reſolved, That when the firſt two were retained according, to the Statute, and thereby the 
Statute executed as aforeſaid, the retainer of the third qu it were good at the Common Law, yet 
it was void to give him-capacity to purchaſe Diſpenfation within the Statute, and therefore although that 
the other two were dead before the advancement of the third, yet for as much as they were alive at the 
time of his retainer, which retainer was at the Common Law, and not according to the Statute, there- 
| fore he ought to have a new retainer after their death and before his advancement, for quod ab initio non 
valet, in tralin temporis non convaleſcet 3 As if the ſon and heir apparent of a Baron retain a Chaplain, and 
| glue unto him his Letters under his hand and ſeal; and afterwards his father dieth, and this Chaplain pur- 
| aſeth Diſpenſation, 'this retainer and theſe Letters Patents wall not ſerve him, becauſe they were not 
| ailable at the beginning : And if a Baron retaineth two Chaplains according to the Statute, and they 
| pachace Diſpenſation, and are advanced according to the Statute, now if the Lord diſchargeth one of 
| them of his ſervice he cannot retain another during his life, for then by ſich means he might advance in- 
| finite Chaplains without number, by which the Statute ſhall be defrauded, for the Statute limiteth him to 
tee only to have benefit of the AG. And ſo was it adjudged in the Common Pleas, Paſch. 28 Eliz; 
"Rot, 1130, in a Puare Impedit between the Queen and the Biſhop of Gloceſter and Edward Savacre, and 
affixed by a Writ of Error in the Kings Bench 3 And it was ſaid, That the faid Act of 21 H. 8, ſhall 
| be taken ſtrictly againſt Pluralities 3 And therefore it hath been holden, That if a Baron who by the Sta- 
Tute may retain three Chaplains,be made Warden of the Cinque Ports, who may have a Chaplain in re- 
ſpect of his Office, yet he ſhall have but three. And (o if a Baron have three, and be made an Earl, yet 
he ſhall have but five in all, & fic de ceteris. 

Tarfield and others were of Council with the Plaintiff in the Writ of Error, and the Attorney and 0> 


= 


thers with the Defendant, 


Trins 


ters teſtimonial, and all fix are preſented to fix ſeveral Pluralities, the three who are firſt promoted are 


| coin, the Prelident of Maudlin'Colledge, and Fobn Skeffling Clark, 2, In the Lady S. Fobn's Caſe. . 
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an Aion upon the Caſe in the Kings Bench againſt Flumfrey Morley, C which 1: 
[92.6] | og pe Rot. ng And dcclared, hor ws the Plaintiff 10 Nov. 36 4 = a: 
ſeſſed of a Cloſe of land in Halberton in the County of Devon called Rack, Park, containing by cſtimatgh | 
$ acres for term of divers years then and yet to come, and fo poſleſſed, the Plaintiff the faid 16 Ns 
the ſaid Cloſe aforeſaid ſowed with Wheat and Rie, which Wheat and Ric s Maii, 37 Eliz, Wer 
grown into Ears : The Defendant in conſideration that the Plaintiff at the ſpecial inſtance and requy of 
the ſaid Hwumf. bargained and fold to him the ſaid blades of Wheat and Rie growing upon the ſaidCly, Þþ 
(the tithes due to the Parſon, &c. expected) did aſſume and promiſe to the Plaintiff to pay to him 16 Þ 
at the Feaſt of S. Fohn Baprtift then next to come 3 and for not payment thereof at the ſaid Fai 
S. John Baptiſt the Plaintiff brought the Action ; The Detendant pleaded Non afſumpſit modo & jm 
and upon trial of this iſſue the Jurors gave a ſpecial Verdid, ſcil. That the Defendant bought of þ 
Plaintiff the Wheat and Rie in blades growing upon the ſaid Cloſe as is atorclaid, prove in the Decay 
on is alledged. And further found, that between the Plaintiff and Defendant, there was no other 
miſc or aſſumption but only the aid bargain : And againſt the maintenance of this Action divers On 2 
ions were made by John Dodridge of Council with the Defendant. | 

r. That the Plaintiff upon this bargain may have ordinary remedy by Action of Debt which is an 
ion formed in the Regiſter, and therefore he ſhall not have an Action upon the Caſe which is an ex 
ordinary Acton, and not limited within any certain form in the Regiſter 3. for »bi ceſſat remedium 
dinarium, ibi decurritur ad extraordinarium, as it appeareth by all our Books 3 Et nullus debet agere alin 
de dolo, ubi alia aftio ſubeſt. 

The ſecond Objeftion was that the maintenance of this Action doth take away the Defendants bene 
of Wager of Law, and ſo bercaveth him of the benefit which the Law hath given. him as his birthri 
For peradventure the Defendant hath paid or ſatisfied the Plaintiff in private betwixt them, of wh 
payment and fatisfaQtion he hath not any witneſs, and therefore it ſhould be miſchievons- if he ſhall 
wage his Law in this Caſe. And that was the cauſe (as was ſaid) that debts by ſimple contra ſhall 
be forfeited to the King by outlawry or attainder, becauſe that then by the Kings Prerogative the Sub 
ſhould be ouſted of his wager of Law which is his birthright as it is holdenin 49 E. 3. 5. 50 Afſ. 1. 16 
4. 4. & 9 Eliz. Dier 262. And if the King ſhall loſe the forfeiture and the debt in fuch Caſe, andt 
debtor by Judgment of the Law ſhall be rather diſcharged of his debt, before he ſhall be deprived of| 
benefit which the Law hath given to him for his diſcharge, although that in truth the debt were due 

ayable 3 a fortiori in the Caſe at Bar, the Defendant ſhall not be charged in an Action in which hek 

be ouſted of his Law when he may charge him in an Action of debt, in which he may have the bend 
thereof. | | | 

Andas to theſe Objections, the Courts of Kings Bench and Common Pleas were divided ; fort 
Juſtices of the Kings .Bench held that the Action (notwithſtanding ſuch ObjeQtions) was maintenalt 
And the Court of Common Pleas held the contrary. And for the honour of the Law, and the quid 
the Subje& in the appeaſing of ſuch diverſity of opinions ( Quia nhil in lege intolerabilius eft eandem 
diverſo jure cenſeri,) the Caſe was openly argued betore all the Juſtices of England, and Barons of the 
chequer, ſeil. Sir Fobn Popham Knight chief Juſtice of England, Sir Edmund Anderſon Knight chief Juli 
of the Common Pleas, Sir William Per ;am chiet Baron of the Exchequer, Clark, Gawdy, I almeſley, Fi 
ner, King ſmill, Savile, Warberton, and Telverton in the Exchequer Chamber, by the-Queens Attornney 
the Plaintiff, and by Fobn Dodridge for the Defendant 3 and at another time the Caſe was argued atv 
jeants Inn before all the ſaid Jos and Barons by the Attorney General for the Plaintiff, and Fra 
Bacon for the Defendant 3 and after many conferences between the Judges and Barons, it was reſol 
That the Action was maintenable,. and that the Plaintiff ſhould' have Judgment. And in this Caſe th 
Points were reſolved, _ 

I. That although an Action of debt lieth upon the contra&, yet the bargainor may have his Adio 
debt, or Action upon the Caſe at his election, and that for three reaſons or cauſes. 1. in r of 
the infinite preſidents (which George Kempe Eſquire Secundary of the Prothonotarics of the Kings Bene 
ſhewed to me) as well in the Court of Common Pleas as in the Kings Bench, in the reigns of King H.6 
E. 4. H. 4. & H. $. by which it appeareth, That the Plaintiffs declared that the Defendants in conſide- 
ration of a ſale to them made of certain goods, did promiſe to pay ſo much money, &c, in which Gal5N 
the Plaintiffs had Judgment. To which preſidents and Judgments being of ſo great number, in lo me 
ny {uccelſions of, ages, and in the ſeveral times of ſo many reverend Judges, the Juſtices in (1s Caf 
gave great regard : and ſo the Juſtices in ancient times, and from time to time did as well in matters 
torm as in deciding of doubts and queſtions as well at the Common Law, as in conſtruction 'of As d 
Parliament : And therefore in 11 E. 3. Formedon 32. it is holden, That the ancient forms and manner 
prelidents are to be maintained and kept 3 and in 34 A4fſ. 7. that which hath not been according to 
{age [hall not be ſuffered : In 39 H. 6.30. the opinion of Priſot and all the Court was, That in 2 Wall 
of meſn the Plaintiff ought to ſurmiſe the tenure between the Lord paramount and the'meſn, 25 
as between the meſh and the tenant, and ſhew there divers reaſons and cauſes of their opinions A l 


\ 


- when the Jultices were informed by the Prothonotories, that the Book called les Tales, contained the 
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form that had always in ſuch Caſes been uſed 3 the Book faith, That the Jultices reſolved, that they 
would not change the uſage notwithſtanding that their opinion was to the contrary 3 and according to 
the preſidents they awarded the Declaration good 4 E. 4.44. In a Writ of Error brought by Fohn Paſton 
to reverſe an outlawry againſt him, hc did not (urmile in the Writ at whoſe (uit he was outlawed, and 
all the Juſtices faid that that was a firange Writ, and no certainty ſuppoſed thereby 3 for by the Writ it 
did not appear whether he were outlawed at the {uit of the party, or at the Kings ſuit, or in what ſuit, 
or for what thing 3 and it might be that he was outlawed tor tclony, debt, treſpaſs, accompt or fine to 
che King 3 But when the Court was informed that the ancient form was ſuch, then they changed their 
opinions and awarded the Writ good. And reſolved, that common courſe maketh a Law, although 
that-now as there it was {aid, perhaps reaſon willeth the contrary : But there the Juſtices ſaid, Wecannot 
he Law now, for that ſhall be inconvenient. And therewith agreeth L.5. E.4- 1. where it is 


hange t | 
Cad.” hat the courſe of a Court maketh a Law : Vide 2 & 3 Phil. & Mar. 126, the Statute of Weſt. 2. 
cap. 12. Prod Fuſtic' coram quibus formatum erit appeltum & terminat”, ſhall enquire of damages where the 


Defendant is acquitted, yet preſidents expound the Law againſt the exprels letter, ſeil, 1 Ee of 
Niſt privs (before whom. the appeal was not began) {hall do it ; And many cthers to this effe& are in 
our Books : But for as much as preſidents are not always allowable , tor in our Books the Judges 

reje& lome preſidents, ſee a notable Caſe in L. 5 E. 4. 110. for certain rules and differences in 
this matter 3 there it is agreed , That where a queſtion was of a retorn of an Aﬀiſe, and two 
or three preſidents were ſhewed, which agreed with the ſaid retorn 3 and the Juſtices ſaid, that two or 
chxee prelidents do not make a Law or cultom, eſpecially when there are here in Court 40 and more pre- 
dents to the contrary 3 but if there were no. prelident to the contrary it were another matter, if not 
chat the Court do adjudge it againſt reafon, and then it ſhall be amended, for perhaps the prefidents paſ- 

{d without challenge of the party, or debate of the Juſtices, as then (as it is there recited) of late 'it was 
ina Writ of Exror for reverling of an outlawry in the County of Lancaſter, and the Error was becauſe 
the Sheriff retorned, That ad Com” Lancaftrie tent” ibid”, & ec. where it ſhould be, ad Com” Lancaftriz tens? 
apud Lancaftr”, or other certain place to which this word ('ibidem) ſhall have relation 3 and alchough that 
there were ſhewed 100 prelidents according to the faid retorn, yet the outlawry was reverſed : So in di- 
vers Caſes prefiderits do not make a Law 3 and therefore it was faid by the Juttices to the parties, That 
he who will have advantage of preſidents ought to ſearch for them at his peril, and for his ſpeed, for the 
Court will not ſearch for them 3 for if none, or no uſual preſidents are not ſhewn, the Court ought to 
Judge according to Law and reaſon. 21 | | | 

Out of which Book, 1. It is to be obſerved, that two or three or ſuch ſmall number of preſidents do 
not Make a Law againſt the generality of preſidents in ſuch Caſe. 

2. That the xetorn of Sheriffs or Entries of Clarks without challenge of the party, or confideration of 
the Court being againſt Common Law and reaſon;are not allowable:But when the prefidentsare Judicial, 
ſeil: where the Juſtices by divers ſticceſſions of ages have given judgment in Actions there brought.ic ſhall 
be intended that ſome of Council with the Defendant, or ſome of the Juſtices before whom the Action 
was tried, andthe: Record read would have excepted againtt it, if in their Judgment the Action was 


' not maintenable': but in Caſe of return. of an Outlawry, or entries of Clarks, the Records pals infilence, 


and without exception of the parties, and. therefore are not ſo authentical as Judgments upon denwrrers 
or verdicts ; and therefore in {uch Caſes, Myltitudo errantinm non parit errori patrocinium, if ſuch retorns 
or entries of Clarks and Officers be clearly in the. opinion oof the Juſtices againft Law and reafon : So in 
the Caſe at Bar it was reſolved, .That the multitude of the faid Judicial preſidents in ſo many ſacceffions 
of ages well prove that in-the Caſe at Bar the Action was maintenable. oo | 
The ſecond. cauſe of their Reſolutions was divers Judgments: and Caſes reſolved in our Books where 
ſuch Actions upon the Caſe upon 4ſſimpſit hath been maintenable, when the party might have have had 


- an Action of .debt,;:21 H, 6.55, b, 12 E. 4.13. 13 H. 7.26. 20. H.7.4.b. & 20 H.7.8.b. which 
_ Caſe was adjudged as Fitz Fames citeth it, 22' H.'$. 'Dier 22. b. 27 H. 8.24. & 25. in Tatam's Caſe, 


Norwood and Read's Caſe adjudged Plowden's Comm, 180. | | | 
11 3.It was reſolved, That every contra executary: importeth' in! it-(elf an Aſſipſr.for when ohe agreeth 
to'pay mony, or to deliver any thing, thereby he promiſeth to pay, . or deliver it 3 and therefore when 
one ſelleth any goods to another, and agreeth to deliver them at a day. to come, and the other in conſi- 
deration theteot promiſeth to pay fo much mony to the other, in this : Caſe both parties may have an A- 
tion of debt,.-or an Action upon: the Caſe upon Aſſiempſit, for the mutual executory agreement of both 
parties importeth in 1t ſelf reciprotal Action upon the Caſe, as well as Action of debt, and therewith a- 
grecth the Judgment in Read and Norwood's Caſe in Plow. Comm. 12S. | 

4. It was refolved, That the Plaintiff in this Action upon the-Caſe upon 4ſſampſit ſhall not recover 
only damages for the ſpecial loſs (if any be) which he hath, but alſo for the whole debt, ſo that the re- 


© covery or bar in this Action ſhall be a good bar in an Action of debt brought upon the ſame contra 3, {o 
© Pa verſa, recovery or bar in an Action of debt is a good bar in an Action upon the Caſe upon Afſumpſit, 
i Fide 12 E. 4.13.4. 2 R.3. 14. 33 H.S. Aion ſur le Caſe Br. 105. 


5+ In ſome Caſes it ſhall be miſchievous, if an Aion of debt (hall beonly brought; and not an Action 


© upon the Caſe, as in the Caſe between Redman and Peck, 2 & 3 Phil. & Mar. Dier 113. They bar- 


gan together that for a certain conſideration Redman ſhall deliver unto Peck, 26 Quarters of Barley yearly 
urtng his life, and for not delivery in one year it is adjudged that an Action well lieth, for otherwile it 
{hall be. miſchievous to Peck,, for if he ſhall be driven to his Action of debt, then he himſelf ſhall never 
have it, but his Exccutors or Adminiſtrators, for debt doth not lic in ſuch Caſe till all the days be incur- 
red, and that ſhall be contrary to the bargain and intent of the parties, for Peck, doth provide it yearly 
for his neceſlary uſe : So 5 Ma. Br, Afion ſur le Caſe 108. that it a (um be given in marriage to be paid _ 
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ſeveral days, an Aftion upon the Caſe licty tor non payment at the firſt day, but no Action of debt lieth 
in ſach Caſe till all the days are paſt. Alſo it is good in theſe days in as many Caſes as may be done jn 
the Law, to oult the Defendant of his Law, and to try the ſame by the Country, forotherwile it ſhall he 
a great occahon of Pcrjury. 

6. It was ſaid, That an Action upon the Caſe upon Aſſumpſit is as well a formed Action and contain. 
ed in the Regiſter,as an Aion of debt,for there is its form. Alſo it appeareth in divers other Caſes inthe 
Regiſter, That an Action upon the Caſe will lic, although the Plaintiff may have another formed Aijqy 
in the Regitter, F. N. B. 94.g. & Regiſter 103. b. If a man hath a Mannor within any Honour, 2qq 
hath a Leet within his Mannor of his Tenants, it he or his Tenants are diftraied by the Lord of the 
Honour to come to the Lect of the Honour, he whois ſo dittrained may have a general Action of Treſpag 
US); -o-s ſpecial Writ upon his Caſe : So it any Officer take toll of hina who ought to be quit of toll, he ſha 

| have a general Action of trcſpals, or an Action upon the Caſe, as appeareth by Fitz. ibid. 94. And if 
a Prior or other Prelatec be riding in his journey, and one diſtraineth his horſe upon which he rideth whey 
he may diſtrain other goods, he may have a general action of Treſpaſs or an Action upon the Caſe, x; 
appeareth in the Regiſter 100. &* F. N. B. 93. H. It the Sheriff ſuffer one in Execution upon the Stz. 
tute Merchant to eſcape, the conuſce may have an Action of debt, cr an Action upon the Caſe, as ap- 
pearcth by the Regiſter 98 b. & F. N, B. 93. B.C, So it a man put the Executors of leſſee for years ou 
of their term, they may have a ſpecial Writ upon their Caſe, as appearcth F. N. B. 92. & Regiſter T, 
and yet he may have an Ejedionr firme, or Treſpaſs. And therefore it was concluded that in all Caſs 
when the Regiſter hath two Writs for one Caſe, it is in the parties election to take which Writ he will; Þ 
But the Regiſter hath two ſeveral Actions, Action upon the Caſe upon Aſſumpſit, and allo an Action « | 
debt, and therefore the party may elect the one or the other. R Z 
And as to the Objc&ion which hath bcen made, that it ſhall be miſchievous to the Defendant that hs: © 
ſhall not wage his Law, for as much as he may pay it in ſecret : To that it was anſwered, That it ſhall þ| 
accounted his folly that he took not ſufficient witneſſes to prove the payment he made 3; But the miſchief 
ſhall be rather on the other part, for now experience proves that mens conſciences grow fo large, that the 
reſped of their private commodity induceth men (and chiefly thoſe who have declining eſtates) to perjury; 
for Jarare in propria cauſa (as one faith) eſt ſepenumers hoc ſeculo precipitinm diaboli ad deftruendas miſerormn 
animas ad infernum : And therefore in debt, or any Aftion where Wager of Law is admitted, the Judgg 
do not admit him to it-without warning, and due examination of the party. , And as to the Caſe 
which was cited, That debts or duties due by fiwgle contract where the party may wage his Law ſhall not 
be forfeit by utlagary, becauſe the debtor thereby ſhall be ouſted of his Law To that it was anſwered by 
the Attorny General, that in ſuch Caſes by Law debts or duties ſhall be forfeit to the King, and ſoar 
the better opinions of the Books, ſcil. 3 E.3. Corone 343. 19 E.2. Avowry 223. If the tenant of a Prior ali: 
'en be amerced for want of a ſuit at a Court Baron.and the King ſeiſeth the temporalties of the Prior alien, 
yet in ah Action of debt brought forthe ſame by the Prior alien, he ſhall wage his Law, as'it was adjudged 
6 E. 6. in Serjeant Bendloe's Reports, 28 E.3. 92. in Accompt, and - Stamford Pleas of the Crown 188 
and infinite preſidents in all ages in the Exchequer, which T have ſeen approve it. And fo it was of late 
reſolved in the Exchequer, and fo it was holden in this Caſe of Popharmm, Anderſon, and all the other Ju- 
[5] Afiices with whom I have conferred againſt the ſudden opinions in 49 E.3.5. 50 Af-1. 16 E.4.4, & 9g Elie, 
, Dier262. and {© have you a doubt in our Books well reſolved. | + 
And note Reader, that in every: @xo minus brought by the Kings debtor in the Exchequer: againſt on 
who is indebted to my pe a ſimple contrad, yay a ge: ſhall not _ his Law, tor the benefitd 
the King, as appearcth in 8 H. 5. Ley: 66. 20 E, 3. Ley.52. 10 H.7.6. and yet the King is not party, 
a frtink when Kick debt or duty is forfert.to the King, and the King is the ſole and jeunpiice Loy. 
And note Reader, thisReſolutions agreeth as to this. point with the Judicial Law of God, upon which 
our Law is in this point grounded, for it appeareth by.the 22 Chapter of Exodus ver. 7, 10, 11. If an) 
man deliver to his neighbour money, &c.' 10. If a man deliver unto his neighbour an aſs, or an oxe, ori 
ſheep, or any beaſt to keep, and it: die, or be hurt, «or driven away;) no man ſeeing it, then ſhall an oat. 
of the Lord be between them both, that he hath not put his hands unto his neighbours goods, and tie 
owner thereof ſhall accept thereof," and: he ſhall not: make it good. -:/Ry which it appeareth, that it's in 
the election of the party, either to charge the Defendant by witnefſes'it he will and -to ouſt him of his 
Law, or to refer it to the Defendants oath. And the Text faith; 'Nullkſque hoc viderit, ſcil. it there be 
no witneſſes. So by our Law in the|ſame Caſe put in the Text, the' owner hath his eleQion either to 
bring, his Action upon which the Defendant-cannot wage his Law, or.an Action of debt,in which he may- 
Et  jusjurandum in hoc caſu eſt finis : for the Plaintiff is bound thereby, and it is the end of all controverlt: 
And -1 wonder in theſedays ſo little conſiderations had of an oath, as I'daily obſerve: Cum jnrare ft 
Deum atins religionis fit, quo Des teſt" adbibetur tanquant is qui ſit omnium rerum maximus, Oc, Ys 
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Mich. 44 & 45 Eliz, in the [ings Bench: 


Adams and Lambert's Calc. 


N an Ejecione firme between Adams and Lambert for lands in Buckingham within the County of Buc- 
kingham, upon Not guilty pleaded, the Jurors gave a ſpecial verdict to this cttect 3 oh. Barton was 
ſciſed of the faid lands in tee, and made a tcoffment in f{ce-to perform his will z and aterwards by his 
will in writing deviſed the ſaid lands to 7 Barton his younger Brother for his life, ſub conditionibus ſequen- 
tibus, vite ©yt0d idem Joh. durante vita ſure, iNvenict wm Capellomm pro anima difth F. Barton ſenioris, & 
aliorum in Eccleſia S. Petri in villa de Buck, quotidie celebratur” : Et voluit quod pred* Joh. frater ſuns annuatim 
Jurante vita ſua perſolvat difto Capellano in pred” Eceleſta pro ſuſtentat* ſua 61. 13 s. 4 d. de exitibus & pro- 
wen? tenementor” pred” » Et inſuper voluit quod die Joh. frater ſuns durante vita ſua inveniat in vilP pred? 6. 
pauperer homines frve faeminas ad orand' pro anima oſtua &+ alior in teftimento pred* nominat” ſingulis diebus imper= 
petunm © & quod daret qualibet ſeptimana durante vita ſua cuilibet ipſorum pauper” 4 d. &- etiam cuilibet ipſo- 
run manſion* prot ( Deo diſponente ) pro eis conſtituit & ordinavit : Ac etiam quod idem Joh. frater ſus tota 
zita ſua inveniet unum lampad” ardent” ſingulis diebus & notiibus cor” ſanto Romwaldo in Eccleſia pred”, prout 
mud) inventus eft & ſuſtentatus > Et quod idem F. frater ſuus durante vita ſua teneat ſeu teneri faciat Anniver- 
ſarium ſuum in Eccleſia pred”, in quo quidem Anniverſario inveniet idem F. frater ſuus annuatim duos cereos no- 


[104.b] 


Ge ad Dirige, & die ſequente ad Mill. unum ſcilicet ad caput, & alter” ad pedes ſepulture dit teftar' ardentes, 


quolzhet cereo ponderant” tres lib. quibus exequiis completis, voluit quod tetum id quod de difiis cereys reid? fuerit, 
eimittat” & reman* altari S. Jacobi in Eccleſia pred ſuper candelabrum ibidem exiſtend”,capelP cantar* ſue pred? 
fingulis diebus feſtivis ad Miſſ. quamdin durare Poterit deſervitur? : Et quod idem Jo. frater ſuns tota via ſua du- 
rant?, inveniat annuat” unum torcherum competent ad altare pred” deſervitur” : Et voluit quod onmia pred” te- 
nement* poſt mortem pred* Fo. fratris ſui integr” remanerent Marg. & Iſabel. ſororibus ſuis, ad vitam earum & 


[105] 


earum alterius diutius viven > ſub conditione quod eadem M. & I. earum vitarum durant” faciant perimpleri & 
, ' 


obſervari omnia opera ſuperius limitat” in forma pred'. Et poſt mortem pred* Marg. & Iſabell. voluit quod onmia 
pred” tenement” remaneat Will. Fow. tenend' ſibi & her” de corpore ſuo legitime procreat 5 ſub conditione quod ip= 
f obſervant omnia &* ſingula onera ſupraſeript” in forma antedi&t imperpet' z Et fi contingat pred W. Foww: 


' * fine her” de corpor” ſuo legitime procreatis objre, tunc omni a &* ſingula pred” tenementa integre remaneant 


Fo. Somerton conſanguineo ſuo & hered' de corpore ſuo legitime exeun”, ſub conditione quod ipſi omnia & ſingula 
onera ſupr* in forma pred” perimpleant &* obſervent imperpet' : Et fi ipſum I. Somerton abſque her” de corpor” ſuo 
legitim* exeunt” obire contigerit, quod extunc omnia predidta tenementa integre remanen* Wil. Purfrey & her” ſuis 
de corpore ſuo legit? exeunt*, ſub condic' quod idem W. & her ſui, faciant perimpleant & obſervent omnia & 
ſingula onera in forma pred imperpet” : remanere pro.defetiu hujuſmodi exit” Magiftro domus S. Tho. Mart de 
Acorn? Lond. pro 40. ann. extunc prox* ſequen” & plenar” complend* : Et poſt tern? ilP finit. teman* Magiſt. ho- 
ſpital, S. Bar. Lond. & ſucceſſ. ſuis pro 40. ann. extunc prox” ſequen* & plenar' complend* : Cuilibet eorum ſub 
condic*, quod quilibet eorum Magiſtr. & ſucceſſ. ſuorum durante eorum term?, faciant & perimpleant omnia & 
ſingula onera ſupralimatat* in forma ſupradia® : Et fi contingat pred” I. fratrews ſunm durante vita ſua in perfi- 
ciend” onera ſupradi&?* deficere, ſen ilP non perimpleve, aut omnia pre difia tenementa durante vita ſua non compe- 
rent” ſuſtentare &* reparare, ſeu ea ant aliquam parceP earund* alienare ſive ad parvum valor” ea dimittere in pre- 
judic ceter* perſonarum in remaner” ſuprad* nominat' z Duod extunc bene licebit pref. Ma. & If. in predifta te- 
nementa cum pertinen* intrare, & ea retinere ut in reman” ſuo pred” abſque contradie alicujus, & quod extune 
ſtatus pred” Fo. fratris ſui omnino ceſſat, & nullius fit valoris : And the like condition or limitation of for- 
teiture is annexed to all the remainders in the fame Will : and if all in remainder forfeit the faid tene- 
ments to remain to the ſaid John Barton the Teftator and to his heirs for ever. Swpportand”, &fc. Et 
quia bec mea volunt* pro bono Animarum patris &* matris meorum, pro anima etiam mea animabuſque fratrum, 
ſoror”, parentum & benefact meor* edit” fuit, & ordinat* ; Precor & onero pred* fratrem meum, prout pro me 
© ſe voluerit reſpondere, quod ipſe tota vita ſua diligenter ſupervideat gubernation® cantar? ſupradie 3 Et quod 
Omnia ſupraſcr', & in hac mea ultima voluntate declarat* inviolabiliter perimpleant” & conſervent? : Et quod no- 
#111am faciat omnibus is qui in reman” pred” ftatum habebunt in didis tenementis, ut ipfi cognoſeant tenor” & effect 
teſt amenti & ultime mee volunt'. Et volo quod feoff ati mei de tenement* cum ſuis pert” quod mei pauperes homi- 
nes modo inhabitant” quod eft diviſibile, facient talem ſtatum poſt mortem meam omnibus illis ſi upranominat', prout 
habeant ex meo legato de © in tenementis in Buck, predic, ad uſum pred* pauperum ibidem habitan*, ſuppor- 
#and' reparationes illius tenementi pred” pauper” quoties indigerit : Et quia dubito ne tenement” ſuprad” ſufficiant ad 
ſupportand® omnia pred” onera, cauſa grandi cuſtus reparationis eorundem, volo quod feoffati mei ſtatim poft mor- 
zem meam faciant talem ftatum omnibus illis ſupranominatis, de omnibus illis terris & tenementis meis in villis 


[5] 


de Bourton, Moreton, Gavecot, cum prebend* Lembergh, Thornborough, Hilleſden, Waterſtratford, Shaldeſton & 


Foycote in Com* Buck, ac de omnibus illis terris & tenementis meis in Waoreton in Com? Oxoie, ac de io 
Fenemento meo in villa Oxonie in quibus feoffati extiternnt, proitt habent ex meo legato de & in tenementis in Bucks 
hred' : Tra quod ſufficienter onnia onera pred” poſſint ſuſtentare, &* etiam pro labore inde rationabiliter perci- 
tre &+ obtinere. | 

And this Caſe was often argued at the Bar, and afterwards it was opcnly argued in Court by Telverton 
and Fenner Juſtices in one day, and by Gawdy and Popham chief Jultices in another. And in this Caſc 
which extendeth to all the parts in effect of the bo1y of the Statute of 1 E, 6, cap. 14.) theſe Points 


' were reſolyed, 
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ding to the Law of God) is by many degrces a greater offender tham/he who doth not. pcrtorm any truſt 


_— 


Adms and Lambert's Cale. Pat 1 


we ad 
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1. Although that in this Caſc thc land was deviſed to his brothicr ter life, the remainder to bis fifcge 
&c, between whom as was objeaed was apparent confideration of nature, and every one by the [aw of 
nature is bound to provide for his blood and poſterity in rcaſonablc manner 3- And although the devigg þ 
hath limited what.{fmms ſhall be employed, ppon the Chaplain, Obze, &c. by which his intent (as it wa, þ 
objeed ) appeareth to advance them of his blood ( to whom he had deviſed the land) | with the reduc 
of the profits which remained, and whercof no diſpoſition was made by him, that by the Law the land 
being deviſed to them they ſhould take the ſurplulage of the profits (of which no diſpolition Was made 
t their own uſe, and the apparent conſideration of advancement of his blood exprcſ{cth his intent. that 
after the Divine ſervices (as it was then thought) were performed thoſe of his blood ſhould be maintained 
and rdicved with the relidue, for which his blood ſhall have the land, and the Chaplains, &c, (h&qg 
have penſions, and ſo in reſpect of the perſons the Jand was not given to the King ; Yct it was relolved, Þ 
That wives, ſons, daughters, liſters, coutns, and other dear friends, were perſons within this Act ; for ie þ 
men as well in thcir lives, as by their Teſtaments after their deaths, uſcd to put and repoſe conjidence jy Þ 
their kindred and dear friends, for their temporal goods, a mwlto fortiori when they intend to diſpay, Þ 

their poſſeſſions for the health of their ſouls (as it was then thought) they would convey them to them in | 
whom they had the greateſt confidence : And in theſe Caſes of Divine fervice concerning the health of þ 
the ſoul, ſhall not be intended to any advancement or preferment. of his blood, or any other earthly 
conſideration, if it be not ſo declared by expreſs wards.z. But all thall. be intended for the advancenyy | 
and continuance of the intents and purpoſes expreſſed, ſc. Divine {crvices as things without all COmpa- ; 
riſon more worthy and preexcellent and he who defraudeth (uch..truſt: (the Divine ſervice being accyr, | 
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confidence concerning, temporal things 3 for he who robbeth his ſoul committeth felony, and he whodi, 
ſpoileth poor men of their living, 1s the greatelt thiet by the Law of God, for Panis pauperuns vita Pans 
rum, & qui defraudat eos vir ſanguinis eſt : But he who taketh away any thing that is given for the Divix 
and true ſervice of God, eſt ſacrilegus, & onnium ,predonum cupiditatem & ſeelera. ſuperat « And although 

it appeareth by the preamble of the Act that the deviting and foanteſing of the vain opinion of Purgatory 
and Maſſes ſatisfactory to be cclebrated for thoſe who were dead, was great cauſe of ſuperſtition and er. 
ror in Chriſtian Religion, &c. yet for as much as the deviſor and deviſces in the Cale-at Bar (as the 
were taught) were perſwaded that it was for Divine ſervice and the health of ſouls, it ſhall be intendet 
that their intentions were to advance ſuch uſes,. and | not the private commodities of the' deyiſces : and 
therefore it was reſolved, That the perſon (be he of blood or.not) ſingle, or corporate, or politick, to 
wer the land is deviſed or conveyed, is not to be. reſpected, but all is owe within -the purvicw 0 
this Act. | x PPT, 

© 2, Although it was obje&ed, That for as much as the land was deviſed for life the remainder in tai 
and a reverſion in fee expectant to the heirs of the deviſor was not deviſed 3 and the letter ot the Ad i 
To the finding of any Prieſt to have continuance for ever, upon which it was ſaid, that an eſtate for lk 
and eſtate tail, which were eſtates limited and determinable, were not within the letter and intentiong 
this A&, and ſo much the rather becauſe that the makers of the A& by the firſt branch bave provided 
When a Prieſt was appointed to be found-for ever 3 and by another ſubſequent branch, when he was t 
be found for years, by which ſpecial and preciſe numbring of theſe two Caſes, the makers of the Ag 
did intend toexclude eſtates in tail, and eſtates for life, {9 that eſtates in tail and for life are Caſus omiſiy 
it was ſaid : Yet it was reſolved that eſtates in tail and eſtates for life were included. by. the equity add 
meaning, within the former branch, for the intention and meaning of the Ad as appeareth by the preamble 
was to extirpate out, of mens minds theſe ſuperſtitious errors, and to take them utterly away, in what 
manner, .or for what times they were given, and not to take them away only which were to have conty 
nuance for ever, and leave thoſe to have eſſence which were determinable and. limited for a time : Ant 
for as much as the Statute by expreſs words doth abrogate and take away all ſuch ſuperſtitious uſes whid 
were to have continuance for ever by equity.and good conſtruction, the ſame extendeth to. every 1c e 
ſtate whatſoever. Alſo it was (aid, that the Statute ſaith, by any manner. of affurance, or conveyance 
&c. for ever. And by common poſſibility an eſtate tail may continue'for ever, Alſo in this Caſe 4 
Bar the intent of the deviſor was ( as appearcth' by his Will) that the Prieſt ſhall be found for ever, fa 
he appointeth alſo his right heirs to tind him : And if ſuch conſtruction ſhall not be 'made, the miſchil 
intended to be remedied by che Act ſhould remain . againſt the .intent and meaning of the At : Andi 


| the clauſes of Obits, the words are, To have continuance for ever. . And yet it was agreed in theCaſed 


Wincheſter that an Obite being appointed to be found for 8. years, was'included within the equity of t 
Act : So it was reſolved 22 Eljz. in the Dean of Paul's Caſe, That a Colledge or Chauntry in reputats 
on, although that it wanteth ſufficient foundation and incorporation in Law was given to the King by 
the ſaid A 3 and the reaſon was, becauſe the intent of the makers of the At was to take away all{us 
perſtitioh out of men's minds, and not to ſuffer any to have continuance 3 and ſuperſtition was mae 
tained as well in reputative Chauntries, as in others 3 and yet it was not within the letter of the AR, 
for in Judgment of Law it was no Colledge, nor Chauntry ; for Repmtatio eft vulgaris opinio wbi nm} 
nwH a) And . this was reſolved as to eſtates deviſed to ſuperſtitious uſes within the purview of tis 
tatute, | 99's 
[ Where it was obje&ed, That this deviſe of the land was not to the intent to find a Chauntry 0 
Stipendary Prieſt, or to find a Prieſt as the Statute ſpeaketh 3 but was upon condition. to find him," 
that if the Prieſt be not found the eſtate doth ceaſe, and the third branch of the Act doth not ſpeak of + 
ny eſtate conditional, but only where the. Prieſt. was to be found for ever z and therefore an cttate condi- 
tional ſhall be without the purview of the AQ. It was anſwered-and reſolved, That it was within the 


. At, for when the land is deviſed upon condition to find a Prieſt, ' without queſtion this land is deviſe 


To the finding of a Pricfi, &c, as the Statute ſpeaketh. And it is a ſtronger Caſe where it is _ 
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rs, | ypon condition, then where it 1s deviſed to the intent, or for the finding of a Prieſt, for the condition is 
more compulſory and penal for the maintenance of. things prohibited by the Law, Note Reader, there 
is one Proviſo towards the cnd of the A, by which It is provided, That it ſhall not be lawful to any 
perſon by reaſon of any reverſion, uſe or condition to cnter, or claim any Jand for not finding of any 
Prielt, or poor men, Obite, anniverſary; light or lamp after the { aud Ad to be found or made. By 
which it appeareth, that by the Judgment of the whole Parliament, that land given upon condition or 0- 
ther determination, and all cltates whercot there were reverhions expectant, be they eſtate tails for life, 
or any other particular eltate, WCrc within the Act. And this was reſolved for the manner of convey- 
ance or aſſurance of lands to {upcrliicious uſes within this Act, 
4, It was reſolved, That all the Jand in this Caſe was given to the King by the ſaid At, which was 
the principal point of the Cale, and of great conſequence, and ' that for divers reaſons ; tor the better 
underltanding of which, tive of the hrſt branches ot the Act are to be confidered. 1. Are given tothe 
King, all manner of Colledges, free Chappels, and Chauntrics, &c. | | il 
2. All mannors, lands, tenements, 6c. bclonging to them, or any of them. | 
\ All mannors, lands, tenements, &c. by any mean affurance, conveyance, &c. given, affigned, li- 
mited or appointed to the hnding of any- Pricft to have continuance for ever, and wherewith or whereby \ 
any Prieft was ſuſtained, maintained or found, within five years, &c. | 
| Alſo all annual rents, profits and emoluments at any time within five years, &c. imployed, paid or 
beſtowed toward or for the maintenance or fhnding of any Stipendary Prieft tor ever. 
| Shall be in the aQtual and real poſſeſſion of the King, &c. in as large and ample manner and form, 
as the Prieſt, Wardens, Maſters, Miniſters, Governors, or other Incumbentg of them within five years, &c. 
had occupied or enjoyed the ſame, and as though the Colledges, tree Chappels, Chauntries, Stipends. Sa- 
aries of Prieſts, and the faid mannors, lands, &c. were in the Act ſpecially, particularly /and-certainly re- 
kearſed, named and expreſſed by expreſs words, &c. X |; 
And the conſideration of every of theſe clauſes were requiſite for the deciding of this Point, for the [ 5 } 
true expoſition of one of them ſerveth well for the good underſtanding of the other : As to the firſt clauſe 
it was reſolved, That ſome of the Colledges, Chauntries, &c. which were not lawfully founded, but 
were only in reputation, were given to the King by the ſaid Ac, and ſome not 3 and therefore this dif- 
ference was agreed, That where the Colledge, Chauntry,.&c. had ſuch beginning which may have a 
lawful foundation but for error or imperfection in the penning or proceeding of it, nor was in judgment 
* of Law lawfully founded, ſuch Colledge or Chauntry is given to the King by the faid At : But when 
there is a Colledge or Chauntry only in vulgar reputation, without any commencement or countenance =”, 
of a lawful foundation, or ere&ted by ſuch mean which cannot amake'a lawful toundation, there ſuch "xs A 
Colledge or Chauntry is not given to the King by this At. ; « OBeI0Y 
Note Reader, the Rule is, 20d reputatio eſt vulgaris opinio ubi non eſt veritas, &* vulgaris opinio eft du- 
plex 3 ſcil. Opinio velgaris orta inter graves & diſcretos, & que vultum veritatis habet, &* opinio tantum orta 
inter leves && vulgares homines abſque ſpecie veritatis : And accordingly to this diſtinction it hath been ad- 
judged and reſolved by all the Juſtices upon this firſt branch of this AG : And therefore 6 & 7 E. 6. 
Dier $1. which was preſently after the making of this AG, the Caſe was, That Pope Urbane at the re- 
queſt of Ralph Baron of Greyſtock founded a Colledge of a Maſter and fix Prieſts rehident in Greyſtock,, and 
aligned to each of the Prieſts 5 marks per. ann. beſides their bed and. Chamber, and the Maſter 40 1. per 
ann. and the fame wes certified into the book of Firſt fruits and Tenths, Reforiam &+ Collegium de Grey- 
ftock,, and this Colledge was in being five years before the ſaid At 3 and it was xeſolved by the. Jultices, 
That this reputative Colldge was not given to the King by the ſaid Act of 1 E. 6. becauſe that it want- 
ed a lawful beginning and the countenance of a lawtul commencement 3 for the Pope eannot found'or 
incorporate a Colledge within this Realm, nor afſign nor licence others to aſſign temperal livings to it, 
but it ought to be done by the King himſelf, and by no other, Nomen non ſufficit, fi res non fit de jure aut 
de fafio, and it is as mich as if one of his own head had erected and founded a Chauntry:without li- 
cence or authority derived from the King : But Mich. 9. & 10 Eliz. Dier 267. where the Caſe was, That 
King E. 1. in the 12th year of his reign by his Letters Patents under the Great Seal granted to Tho. Beatz 
then Biſhop of S. Davies and his Succefſors, . the Advowſon of 34 Churches in Wales within his Dioceſſes 
to hold of the King and his Succeffors 3 ſo that the: Biſhop and his Succeſſors might apptopriate them, or 
any of them to their Church of S. Davies and Aberguelley, or make or annex Prebends of them in the 
faid Churches of S. Davies and Aberguelley,' as to them ſhould ſeem moſt convenient 3 And three years at- [108] 
ter the Biſhop with the Kings aſſent (as the Biſhop in his Inſtrument affirmed of the Chapter of S.Davies ) 
creed and eſtabliſhed a Colledge, or Church Collegiate, Ez quidquid celebratus Collegis depoſcit authori- nt 
tat” ſua ſupplevit in Landwybreuy, being one of the 34 Churches, and ordained 13 Canons ſecular there, | 
ſil. 5 Prieſts, 4 Deacons, and 4. Subdeacons, and of them made Prebends and Prebendaries, and annexed 
and panned 13 of the ſaid Churches to them, &c. And reſerved to the Biſhop himſelf and his Suc- 
ceſſors as Dean, Loemunz in choro, & vocem in Capitulo, and alſo Viſitation and Corrections, &c. In p 
the Biſhop did not purſue the authority and power given him by the faid Letters Patents, for by "OL 
power was given to found ſuch a Colledge 3 And afterward King E. 3. by his Letters Pafg, 1 rk 
the ſaid foundatiorr and ereCtion of the ſaid Colledge, and all other the premiſſes with i a Dante and 
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7 Of | validity thereof, by his ſaid Letters - Patents granted and confirmed to the ſaid BYE : ed 
,* his Succeflors, all that which his predeceſſor had done in the premiſſes, the St" by Kr ar = a van 
{| a Statute notwithſtanding 3 and notwithſtanding the ſaid Colledge was ere: _= we: ip the = 
ndi- Propriations made without the Kings licence 3 which grant and con# 57 jos foundati Fn 
- —_ — cannot make the ſaid Colledge (which wa : _— — pa lads: 1 
Ei Taw kf k : of Landwybvr : 

yet by the ſaid Letters Patents the ſaid Coll f both Benches, That this Colledge was 


iſed Reputation until x E. 6. And it was reſolv:d by the Þ-1ice5 0 given 
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Pare IV. 
piven to the King by the Act of 1 E. 6. becauſe that this Colledge had the countenance of the Kin 3 
Letters Patents, although that they for the cauſes atoreſaid were not of any ctfe& : And the Statute fait, 
All and all mannerot Colledge, 8c. And ſuch reputative Colledge is within the ſaid Act, and power js 


given to Commillioners by the ſaid Act to eſtabliſh a Vicar in every Colledge which was a Church p,. 


\ rochial : And fo upon this difference concerning Reputations, it was reſolved in the Caſe of the Dean 


[b] 


[109] 


(] 


of Pauls, 22 Eliz. between Burton and Wilford by Wray chief Juſtice, Sir Thomas Gawdy, and the why. 
And ſojn. - 


Court of Kings Bench, which Caſe is for other points ſhortly touched in 22 Eliz. Dier 368. 
this Caſe at Bar it was reſolved, although.that the deviſor name it his Chauntry twice in his Will, ay j; 
appearcth before 3 for he willed that the devilec ſhould find two Tapers burning at his anniverfary, qq 
that that which remaineth, the Chaplain of his ſaid Chauntry ſhould have : and afterwards chargeth 4 
deviſce to overſee the Government of his ſaid Chauntry, and therefore it was commonly called Barty 
Chauntry yet becauſe it had not any commencement or countenance of commencement of an erc&iqn 
and foundation of a Chauntry, thele lands were not given to the King by the firft bxanch of the (aid 
Statute. 

And although in the proper words of Law a Chauntry may conſiſt of a Pricſt ſiging for ſouls (where. 
upon he is called a Chauntry Prieſt) without any incorporation, as appeareth by F, N. B. 209. L. and the 
Regiſter, That if a man giveth lands to a Religious houſe or other 3 to find a Chaplain {mging Divine 
ſervice, if he ceaſeth for two years, the Lord ſhall have Ceſſavit pro Cantaria, and the Writ ſtall ſay, 41 
inveniendum unum Canonicum pro animabus anteceſſorum, &c. divina celebrant”. So in the Statute of Iſt, , 
c. 41. ſuch finding of a Chauntry Prieſt, is called a Chauntry, for there it is ſaid, Et: f; forte tenementun 


fic datum pro Cantaria, Luminagia, &c. and yet there is not any Corporation of Chauntry : Although tha | 


in 40 Afſ. 26. wherea man deviſeth lands to H. C, and his heirs, to find yearly 12 marks, and twy 
Chaplains to pray for ſouls, theſe are called Chauntry lands by Knevet chief Juſtice, 43 Af. 27. yet with- 
in this firſt branch ſuch a Chauntry is only intended when the Chauntry is lawfully incorporated, or at 
leaſt hath the countenance, or beginning of a corporation, and that for divers cauſes as atter appearcth: 
And ſoit was reſolved what manner of Chauntries, Colledges, &c. were given to the King by this AQ, 
and whatnot, | 
Asto the ſecond clauſe, it was reſolved ; 1. That thoſe words: wereneceſſary to be added, for other. 
wiſe by the gift of a Colledge, Chauntry, or free Chappel, nothing ſhall be given to the King, but 
the ſcite of the Colledge, or Chauntry, or free Chappel, as is agreed in 9 Eliz. Dier 223. b. & 2 
4 . 5 Zo 
3a Fl this ſecond branch explaineth, that they ought to be incorporations in Law, or in Reputz 
tion as isaforeſaid, or otherwiſe Jand, &c. cannot belong to them : And when lands are deviſed, to cer 
tain perſons (as in the Caſe at Bar) to find a Chaplain, the land doth not appertain to the Chaplain 
but to the deviſees, and here the Chaplain hath but a penſion, and the deviſecs have the lands. 
As to the third branch, it was reſolved, That as the firſt branch extendeth only to Colledges and 
Chauntries, which are of ſome manner of incorporation or foundation as it is aforeſaid 3 So this third 
branch extendeth to Caſes, where lands are givento find a Prieſt without any foundation or incorpon- 
tioh : But it was objected, that in the Caſe at Bar in reſpe& of the certainty of the ſumm appointed 
to the Prieſt, that it was out of this third branch, and within the 4 and 5 branches; for the third branch 
as was objected extendethonly when the land is given limited or appointed to the finding of a Prieſt 
have continuance for ever: But in the Caſe at Bar nothing is limited or appointed to the Prieſt, but z 
certain ſtipend of 6 1. 13 s. 4 d. pro ſuftentatione ſua : And therefore it was faid, If lands of the valued 
201. aregiven for to find a Prieſt, and that the Prieſt out of the iſſues and profits thereof, ſhall have x0l 
for his ſuſtentation 3 It was faid that this Caſe was out of the {aid third branch, and within the expr 
letter of the fourth branch, for here is the yearly ſumm of 10 1. which isa yearly profit within five yea 
imployed for the maintenance and finding of a ſtipendary Prieſt for ever ; -and in the Caſe at Bar he 
a ſtipendary Prieſt becauſe his ſtipend was certain. But if lands, of the value of 20 1. per ann. are gin 
to find a Prieſt without any limitation in certain, and the feoffees imploy 10 1. certain upon him, yet 
was there agreed, that all the land was given to the King, becauſe that the gift was directly within the 
third branch, and not within the fourth for the incertainty. i 
Alſo it was objected, That the fifth clauſe doth greatly enforce this Caſe, for thereby it appearcth 
that all that which the Prieſt had, the King ſhall have ; In as large” and ample manner and form as tf 
Prieſt at any time within five years, &c. had occupied ahd enjoyed the ſame : And in this Caſe the Priel 
within the five years in any times before had not by the limitation aforeſaid, nor could have above tit 
the ſumm of 61. 13 s. 4 d. And to prove their pretence the Caſe of the Dean of Parls, 22 Eliz. Df 
368. wascited: where the Caſe was, That the Executors of A, B. according to the Will of their Te 
tor, ann. 6.. E. 2. aſſigned and conveyed lands and tenements to the value of 14 1. per ann. to the Dan 
and Chapter of Paxls, to find a competent ſuſtentation yearly of 10 marks ſterling, fora Prieſt and 8s 
Clark to fay Maſs every day for the Teſtators ſoul, and all Chriſtian ſouls in the Church of S. Paul; and 
Diyjtd Dean and Chapter ought to find Bread, Wine, and Candles, and all other ornaments for the 
- Obite fg7yice 3 and all the other prohts of the premiſes were aſſigned to be imployed for the yearly 
61. 13s. 4 Hid Teſtator in the faid Church ; The Prieft was maintained within five years, and 
Juſticesof both Bei» but the Obite was not kept within the five years. And it was reſolved by the 


the 61; 12 5. -and the Barons of the Exchequer, that the Queen ſhould not have more 
LS 4< and thee. two reaſons. 


1. Becauſe that the land was belonging to any Chauntry, but appertained to the Dean and Chap- 


ter of Parls : ; | KI 
er of Pauls : Alſo the words of thes. ute are, That the King ſhall have the land or -rent in tam 4m} * 


—_—_— So as the Prieſt himſcl 4, and the Prieſt had not the land and thoſe in eff are the 
| | The 
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The ſecond Objection was, That in this Caſe there was a good uſe, ſeit. 4d:;-by the week to fix 
poor men a peicce, which is good and charitable 3 and although it be added, Ad orandum-pro anima ſua, 
& aliorum in teſtamenta pred” nominat* in ſingulis diebus., yet for as much as it 1s not prohibited by any 
branch of the {aid A&it is but ſurpluſage, and 15 not any impediment to the good uſe: For if it ſhall be 
prohibited by an clauſe of the Act, it (hall be by the firſt branch concerning, Obits, ſcil. To the finding 
of any pal oe <a Obite, or other like thing, intent, or purpoſe. And it may be (aid, That this pray- 
ing for ſouls by theſe poor men, 15 another like intent and purpoſe 3 Bur the concluſion of the ſentence 
is In any Church or Chappel to have continuance tor ever : So that the intent of the Act was to pro- 
hibit all ſuperſtitious ules, which were publiſhed in Churches for the general prejudice which mightcome 


by them 3 for Malum quo communi eo pejues, and not to forbid private Prayers in their chambers, ot 
other private places, which could not tend to {o great example. | 


Then the Caſe is no other but, That land of thevalue of 20 1. per ann. is given to the intents follow? 


ing, ſcil. To tind a Prieſt to pray for ſouls, and thathe ſhall have 10 ). of the profits of the land, and 6 
r men 4d. apcice a week for ever 3 In this Caſe, this good uſe (as it was {trongly urged) ſhall ſave 
the land, andthe King ſhall have but that which was limited to the Prieſt, ſcil. the 101. for it was hot 


the intent of the At to take away the good ule, but that the land ſhould remain with the feoffees to 


perform the ſame, and ſo much as was limited to the ſuperſtitious uſe was limited to the King 3 and to 
rove the ſame two Caſes were cited. 

Firſt, a Caſe in the Kings Bench, 21 Eliz. between Heret and Wotton for lands in Exeter, where 
the Caſe was, That Gervaſe Luiſtant enfeofted divers of the faid lands, and willed that they ſhould find 
a Pricſt to fay Maſs in the Church of S. Mary every Sunday, and a Dirge and Maſs of Requiem once a 
ycar for his ſoul, and that of the iſſues and profits of the ſaid lands they, ſhould pay to the faid Prieſt 2d. 
every week, and the reſidue of the profits to be imployed upon Books, veltiments, and other ornaments 
of the ſaid Church; and it was adjudged, although the land was given to find a Prieſt, yet for as much 
as his ſtipend was certain, and alſo it was joyned witha good uſe, it was adjudged that the land was not 
given to the King by the ſaid Act, but onlythe ſtipend which the Prieſt had. | 1 

Another Cafe was adjudged in the ſame Court, Trinit. 30 Eliz, but it began Paſch. 18 Eliz. Rot.431, 


| in Treſpaſs between Fohn Chibnal Plaintiff, and William Witton and Chriſtopher Witton Defendants, for a 
| houſe in Fleetſtreet called, The Angel pon the Hoop 5 upon Not guilty pleaded, and upon ſpecial verdict. 
| found the Caſe was ſuch 3 Fennet Harlewyn 36 H, 6. demiſcd by his Will in Writing to the Maſter and 


Brethren of the Guild ,of Drapers of London 3 s. 4d. yearly to be imployed for the relief of the poor 
Brethren and Siſters of the ſaid Company 3 and deviſed the houſe tothe Parſon and Churchward&hs of 


$7 wy! ps Pariſh and their Succeſſors, Ad inde ſalvend? annuatim pred? reddit 3 #. 4 d. per me ſuperius 
? 


conceſſ, & quod ipfi de exitibus inde ſolvant annuat” qualibet ſeptimana uni CapelP in Eccleſc $. Chriſtoph. Miſſam 
celebrand” imperpet* pro anima mea 3 d. Et quod ſolvant qualibet , eptimana tribus pauperibus ejuſdem parochie 


| 6 d, ad orandum pro anima mea > Et quod celebrari faciant annuat* unam Anniverſar* diftribuend? 13 s. 4 d: 


in forma ſequenti,"viz. cuilibet Capell intereſſenti illo anniverſario 4. d. &+ quod 22 d. inde annuat” ſolvant cuftos 
dibus operis Eecleſ. ad uſum fabrice corporis Eccleſie, &+ 12 &, ad ſuſtentationem fraternitatis $. Chriftoph. 


| reſiduum 1377. 4 d, expendatur in pan' & potu inter CapelP & alios pauperes eo die anniverſarii ad exvrandum 


þro gyyma mea , Ac quod Gardiant babeant de exitibus inde 6 s. & 8. ds. pro laboribus' ſuis: Reſiduns de ex? 
itibis reſervetur in pixide ad ſuſtentation” '& reparationem dittorum tenementorum & (cum opus ' fulerit') ad 10> 
vam edificationem eorund* , And all theſe were imployed within tive years.  And-it:was adjudged in' this 


| Caſe the King ſhould not have the land, and the. reaſon (as was faid) was becauſe that the 3 5s. 4 d.'"to 

_ the poor of the Company of Drapers; and alſo the 6.4. to the three other poor of the Pariſh {alchough 

| that the poor were appointed to pray for ſouls out of the: Church)” were good- uſes,/ and therefore 'the 

| finding of a, Prieſt gave not. the. land to the King.: But-yet it was adjudged and reſolved,” that this-Oaſe 

| at Bar was within the third branch of the ſaid Ad, and that the land was given to the King by the 
: F002 


Rid Ah, 


z 


And for the better and more; plain knowing and underſtanding of the Reſolution of Judges in this 
Caſe, I am enforced, to avoid great length and intricacy, to reduce all their reaſons and cauſes of their 
- Reſolutions to theſe ſix differences, ;all which neceffarily concern the Caſe at Bar, as well for the confir- 


mation of their ſaid Reſolutions; as for the' confuration of all ObjeQions, and alſo for the 'true/ under-' 
ſtanding of all the former Reſolutions and Judgmerits,, among all which by theſe differences, moſt ex- 
ccllent and perfe&; unity and agreement doth appear. 448 WD 7 

The firſt difference was, If a man give lands of: the value of 20 1. to others, to- the intent to find 4 


Prieſt to pray for ſouls, and that the Prieſt ſhall have of the iflues and profits of -the - lands 10 1. for his 


falary, without any other limitation, that in this Caſe, all the land is giver to the King 3 But if land be 
g1ven upon condition, or to the intent that the feoffees ſhall pay of the. iſſues and profits of the lands 10k. 
to a Prieſt to pray for ſouls without any other limitation, that the-King ſhall not -have the land, but- only 


| Pre l,,out of the land 3 And the xcaſon of this difference is, becauſe that the firlt Caſe is within the 
ran 


ch of this A, and the land it ſelf was:given to! find a Prieſt, according to the letter of the 
AG, and mn as muchas he was maintained with3o:1. of the iflues and profits of the lands; it- was 
within the ſubſequent” of the. third branch, ſei. wherewith, or whereby any Prieſt was maintained. 
For by the land;and the profits., thereof he was, maintained, and no uſe thall be intended but that 
Which the donor ex | 
TT was given to find a Prieſt, although that he Jimiteth in'certain how. much the Prieſt ſhalt have fot 
Us lalary why 6 yet to the-tinding of a Prigftto-pray for! ſouls other things are neceſfary which 
Ie umployed in ſuch gift, ſc;l. Garments, Books, Wine, Bread, &c. And the penning of theſe branches 
concerning ding of Prielts,' differ much from the penning of the other clauſes concerning Obits, for 
there the words of the firlt clanſe are, Given, afſtzncd, or appointed, to go to be imployed wholly to 

| t 


he 


preſſeth, and the' maintenance and augmentation of ic, and for 'as much as the 


[110] 
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ET _ And the ſecond clauſe is, And where but Part © 


the finding or maintaining of an anniverſary, G&c. nd clauſe 
the iſſues or revenucs of any mannors, lands, &c. . But no fuch diſtinction is expreſſed within the hy 


ches concerning Prieſts 3 And the reaſon of the ſecond part of the difference, /c1. When the feoffees Are 
appointed to pay out of the land a certain ſurmm to a Prieft, &c. and becauſe the Jand It elF is pt 
given upon condition, Or to the intent to find a Prieſt 3 But the teoffecs are limited or appointed to Pay to 
the Prieſt 10 1. and therefore the King cannot have more then was given to the finding of the Prie{t and 
that was 10 1. as the Prieſts ſtipend, and not the land which was not given for the maintenance Or 
finding of the Prieſt; and therefore the King ſhall have the 10 1. only by torce of this fourth branch, oe 
this AG 3 for the ſame is in the nature of a yearly rent, profit, or emolument 3 and therewith age 4 x 
Judgment in the faid Caſc of the Dean of Pauls. | 

The ſecond difference was, It land of the yearly value of 20 1. per ann. be given upon condition of 
to the purpoſes following, ſc:l. to find a Prielt to pray for fouls, and that the Frielt ſhall have for his ſal: 
ry 101. and to diſtribute between 20 of the poor men and women other 101. yearly tor ever for the 
ſaſtentation, in this Caſethe King ſhall have but only the 101. limited to the Prictt, and not the lang. 
But if the fame land had been given to find a Prieſt, and for the maintenance of 20 poor men, in th Þ 


* Caſe the King ſhall have all the land, although that im the imployment the Priett had ro 1. and the py 


(> ] 


[112] 


the other 101. And the reaſon and cauſe of this difference is becauſe that in the firſt Caſe there wg 
good uſe ſeparate and divided from the ſuperſtitious ule 3 and therctore, God torbid that the ill 
(hall ſwallow up the good uſe, and a certain ſumm was appointed to the Prieſt, which fumm thekinf 
ſhall have as a rent by force of the ſaid fourth branch 3 And in ſuch caſe it the land ſhall be even tk 
King, the good uſe ſhall be taken away, which was'never the intent of the Act 3 for the intent of kf 
makers was as appeareth by the preamble, to advance and continue good and charitable uſes, as Gr 
mar Schools, increaſe of the Univerſities, and proviſions for poor men, as is expreſſed in the W 
amble. There is another clauſe concerning the. continuance of ſuch charitable ufes in the body of 
AR, by which power is given to certain Commiſſoners, To affign in every place wherein any Cul 
Fraternity, Prieſt, or Incumbent of any Chauntry, by the foundation, ordinance, or firſt inſti 
thereof, ſhould 'or ought to have kept a Grammar School, or a- Preacher, &c. And alſo to engu 
What money, profit, or benefit any poor perſon by virtue of any conveyance, &c. had or enjoyed ai 
five years, &c. out of any Colledge, free Chappel, or Chauntry, and other the premiſſes grven, link 
or appointed 'to.the King by this At; And thereupon to make aſſignments to - the poor, which & 
is to be intended only when the proviſion for the poor is to.be derived- out of a ſuperſtitious thing, a 
be performed by the perſon who was to do the ſuperſtition, as out of a Colledge, or Chauntry, ot 
Chappel , or when all the land was given to find a Prieſt, and that the Prielt ſhould: find a Crat 
School, or Preacher, or ſhould pay ſomuch to poor men : And in ſuch Caſe it was'needful to make 
proviſion 3 for the Colledges, Chauntries, free Chappels, and Prieſts praying for ſouls, which 
make diſtribution to the poor, &c.. were diffolved, and their poſſeſſions given to the Ring by this 
and therefore it was very neceſſary to add the ſaid clauſe for the continuance of the ſaid charitable i 
But the ſame doth not cxtend,. when lands are given to divers feoffees-upon condition, or to the py 
ſes following, ſeit. To find a Prieſt, and of the iflues of the land to pay to him a certam Ripend, and 
of the reſidue of the profits, that the. feoffees ſhall fmd a Grammar Schoo), or ſuſtain Poor men, foft 
are not derived out ef the ſuperſtitious uſe, nor to be diſtributed by the ſuperſtitious-perfons, but byt 
teoffees, 8&c. who remain perſons able to diſtribute, and to continue the good uſes, which: are dif 
from the ſuperſtitious uſes 3 And the tcaſon of the fecond part of the laſt difference is*becauſe thit 
things limlted to the ſuperſtitious uſe. in certain by"the donor, or deviſor himlelf; ſo that if the 
ſhall not- have the land, the King ſhall have nothing, but the ſuperftitious ufe ſhall remain!; | 
the intention of the 'A& (as it hath-been ſaid.) and fo it ought to' be expounded, 'was to take awiy 
ſuch ſuperſtitions for the King cannot have any rent in ſuch Caſe, for every rent ought to he 3! 
tain ſumm 3 And although that in ſuch Caſes the feoffees have always imployed a certain ſumnih,; 
Ciey had not power to' make alteration. of the ſubſtance of the-gife, but' the intett of the giver i 
Nd. . 7 3 TORI RENT ESTER JI a, Dt b-4 

A. third difference was taken, wherr the Prieſt hath-a.certain-ſalery;-{(and yet to the finding of i 
-other things, as Books; Bread, Wine, Veſtiments, &c. as hath beet {aid are racire implied and reqllt 
' which are incertain},and beyond that/a.good uſe is limited, | there the King fhall 'not have all by wi 
of the implied incertainty ; But if land be given to any-expreſs ſuperſtitious uſe prohibited by the 46, 
without limitation of any certainty for the finding of it, there all is given to the King by the ſaid? þ 
the xeaſon of the firſt branch of this. difference is; that a- good: uſe-cxprefſed ſhall be preferred beforyp 
thing implicd,-or incident toa ſuperſtitious uſe. 1.-The- finding of Books, Veſtiments, Wine, fiead. 
are not of themſelves ſuperſtitious, therefore the makers of the AQ did not ititend to reſpe fs y 
appearcth by divers Reſolutions and Judgments after cited, but when the expreſſed intent was not ON! 
to. find-aPriclt, but; alſo a good uſe, : there the King ſhall have only-that which 'the Prieft himſelfhis, ol 
which was intended. he'ſhould have The other partof thisdifference is reſolved before. © 
... The fourth difference, or rather an cxplanation of the fortner differences, was taken * betwen 2 ol 
Priett to,pray for fouls within' the third branch, 'arid' a' lipendary Priet within the Foirth brand Fo 
when lands are given to-one or divers feoffees to find one ſingle Prieft with the iffites aid profits theres 
with a certain limitation of ſome ſurun' for his ſuſtenance; there if no good uſe be littiited (45 hath vc 
ſaid) all the land is given: to the.-King for the cauſes aforeſaid: But when a certain furnm is limited fo: | 
Price tor his ſtipend, and further a good uſe is expreſſed, it amounteth to as mucl#as'if the land Ta” 
been.given that the feoffees ſhall pay a<ertain ſunt of money to a Prieft 3 in which"Caſe he is a {ilp® 
dary Prieſt within the fourth branch-of the A&, and in ſach Caſe the King ſhall” have but a ICP 
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= of p The fifth difference was taken, When a certain ſumam is limitcd to a Prieſt, and divers other uſes arc 
j: "n- | limited, which of themſelves are not prohibited, yet it they depend upon the ſuperſtitious ule all is given 
wa ac Þ fo theKing. As if a mangive land of the value of 201. and that the feoflees of the prohts of. the Jand 
S Ct B (hall pay to the Prieſt 101. and the reſidue for Veltiments, Books, Bread, Wine, &c. - for the celebration 
” Fay to ® of Maſs, &c, or to one or divers to viſit, and ſec that the ſervice be done, or for the reparation of the 
iſt, and Chappel in which the ſervic? is to be done, and for the repairing of the Tenements, or to poor people 
ance, or Þ to be preſent there, or for any ſuch like intents and purpoſes which depend upon the ſupertititi- 
ranch of | cus uſe, or for ornament or continuance thereof, there all is given to the King 3 but when the other 
b cheÞ uſes are not depending upon it, but extend to diſtin& and divided good uſes, there -the good uſes thall 
'. | fave the land. As if land of 201. be given to pay a Prieſt 20 marks to {ing for fouls in fuch a Church 
Un, oof and the refidue of the profits to repair the Church, although that that by a mean concerneth the conti- 
his ſala. E nuance of the ſuperſtitious uſe, for as much as it is to be celcbrated in the ſame Church, or in fuch Caſe 
for the ſÞ if the reſiduc of the profits were limited for the finding of the Ornaments of the Church although they 
<lnd:B are by a mean ornaments alſo for the celebration of the faid ſupcrttitious uſe, yet in both theſe Caſes 
1M hB in as muchasthe reparation of theChurch,or the finding of the Ornaments do not depend upon the ſuper- 
Ne pag | ftitious uſe, nor immediately concern the ſuperſtitious uſe, in ſuch Caſe the land is not given to the 
re mg; King : So in the ſame Caſe, if part of the profits are limited for the repair of the Church, orto tind the 
ll uf Ornaments of the Church, and the reſidue of the profits are limited for the reparation of the houſes ſo 
thelink given, the King ſhall not have the land ; for reparation of houſes of themſelves is not an uſe torbidder 
en Uhk. and therefore being joyned with a good uſe ſhall ſave the land, and yet by a mean both concern the luper- 
it of bf tjous uſe : But the Statute is to be intended of immiediate uſes, and not only to ſuppreſs ſuperſtitious uſes 
butalſo to continue good uſes, according to the intent of the makers of the A&. ; 3 
The ſixth difference was obſerved, When all the uſes are ſuperſtitions, and when not; for when all 
theuſes are ſuperſtitious, there in what certainty ſoever or manner they be limited, and of what value 
ſoever the land is, yet alÞthe land is given to the King. As if land of the value of 201. per ann. be a 
given to the intent, that 101. out of the iſſues and profits thereof ſhall be paid to a Paieft 5 1. for the 3, 
| maintenance of the Obite, and 5 1. to find lamps and lights before ſuch Images in fach a Church : In 
| this Caſe it was objected, That the King ſhall not have bur ſeveral rents, for the Prieft was but a {tipen- 
dary Prieſt, and the land was not given to find him : Alſo the clauſe concerning Obits, &c. giveth to 
| the King buta rent, when but part of the profits are limited and appointed to it 3 and therefore by none 
| of the ſaid ſeveral branches by it ſelf the King ſhall have land but only ſeveral rents : But it was reſolved 
| *that in ſuch Caſe, all the land by the equity and true conſtruction upon all the {aid Act thall be given to 
- the King) for in as much as all the profits are limited to ſuperſtitious uſes, it was the intent: of the A&t 
| togiveall the land to the King by a reaſonable conſtruction upon the coherence'and intention of all the 
| parts of the Act: And as to the Obje&ion which was made, That the King in the principal Caſe ſhall 
| not have more thenthe Prieſt had, becauſe that the fifth branch, which is the concluſion of all the four 
branches precedent hath theſe words, ſcil. Tn as large and ample manner and form, as the Prieſts, War- 
_ Cyr ew TR Rulers, or other Incumbents of them within five years,&c, had, occupied or 
- « y ; He w_ King , that theſe words do not abridge that which'before was by any of the precedenc 
| 2. Theſe words cannot be referred to the third clauſe, ſcil. When land was -given to one or divers 
perſons to hnd with the iffues and profits a ſole Prieſt, Th there the Prieſt had rs land; and oe 
| - nds clauſe was reſtrictive, and if the King ſhall not have more then the Prieft had, the King 
ſhall wragharcy-, = _ Pricfthad nothing 3 and yer every one agreeth, that the King in ſuch' Calc 
De Gol wm, "apr t - : words are reterred,reddendo fingula fingulis,to the 1, 2, and 4, branches, for by 
apex dns frag an y the fourth a rent is given to the King 3 and therefore the faid words may 
5 -urp 1m, and cannot be referred to the ſaid fourth branch, for the King cannof have the 
”—__ _—— and large manner as the Prieſt had it, when in truth the Prieſthad nothing in the land, 
, ws ces were ſeifed thereof 3 Or the ſaid words refer only to the fourth branch concerning Stipen- 
or = » as Popham chief Juſtice held : And the Caſe at Bar was within all theſe differences; for 1. 
tneland was deviſed upon condition to find a Prieſt. 2. In this Caſe one of the ſuperltitious uſes was 
mers, for, for the finding of lamps and lights no certain'famm was appointed : And if all the land 
A _ given to this uncertain uſe, the King ſhould have had all the land, | 
: R., cre Was not any yore uſe, for although that the maintenance and ſuſtentation of poor men was 
iN O Pmpacerngs of them to pray for ſouls was ſuperſtitious, and prohited by the Aet : And although 
e-Prayers were not appointed to be made in any Church, Chappel, &c. or other publick Orato- 
= oy by "oy ht that they were prohibited by the ſaid Ac, or (as ſome held) direQly within [1 3] 
7 of the clauſe concerning Obits, ſez. Anniverſary or Obite, or other like thing, intent, or pur- | 
pe boy ere lamp in any Church or Chappel : So that theſe words (In any Church cr Chap- 
GA to lights and lamps, and not to thole precedent words, Or other like thing, intent, or 
3 : * » And | ay for ſouls, is one like intent or purpoſe to an Anniverſary or Obite, tor all was 
ing for ui ad ome as a _ by the equity of the Act which intendeth to extirpate all pray- 
bedovie in:tho . ems to ſome that the Caſe is ſtronger, becauſe the principal ſuperſtitious uſe is to 
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bak dofone kin 4 - tron As tend he men 15 1n a manner dependant upon the other ſuperſtitious uſes, 
- © 5+ In this Caſe all theſe uſes were ſuperſtiti . | "FEED 

nd 1 , perſtitious, and therefore all the land was given to. the King : 

: {tip  e- tele differences you may better underſtand (as hath been ſaid ) the Jacknis and Reſoler | 

repl, Nee GN Dave been before theſe times had upon the ſeveral branches of this AR, and every one 
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wh OR 
of them well ſtands with the other, and no contrariety amongſt them. And all thele Wifterences are well 
approved and proved by former Reſolutions, Decrecs, and Judgments 3 and theretoreI will make a (yy, 
mary Report of the tormer Reſolutions, Decrecs, and Judgments which were citcd and vouched in j, 


Caſe : And firſt of the Reſolutions 3 . ? : h 
Sir Brthol mew Read by his Will in writing deviſed his lands in London to the Company of Gold. 


ſmiths, to the intent that they with the iſſues and profits thereof ſhould repair the Tenements, and ſhoulg 
pay all the rents iſſuing thereout 3 and ſhould keep an Obite, and ſhould ſpend at it yearly 335, ,, 
and find perpetually a Prieſt to ſay Maſs for his ſoul 3 and alſo ſhould keep a Grammar School, 4, 
chiefly for the poor, and to receive 10 1. yearly for his falary, and the faid tenements were then of orea- 
ter value, ſci}. of 50 1. per annum, then the ſaid ſupertiitious uſes. And it was reſolved by Pray qq 
Anderſon chief Juſtices, upon conference with Sir Roger Manwood chict Baron, and Periam Juſtice, Thy þ 
all the Tenements werc given to the King by theſaid Act 3 for although that there was a good and chari: Þ 
table uſe, ſei/. to find a Grammer School chiefly tor the relief of the poor, yet becauſe it was mixed wit 
a ſuperſtitious uſe, and nothing in certain was limited to a good uſe, in ſuch Calc incertain mixture | 
a bad uſe with a good ule doth infect the good uſcas a little poiſon mingled with the great quantity of Þþ 
wine, or as truth with falſhood (covin is fo ill an herb that it maketh all unſavoury, and turneth th 
goodneſs of the one into the ilneſs of the other, as it is ſaid in Plowdens Comme. I. a+ ; 


2. The good uſe is derived out of the ſuperſtitious uſe, and to be performed by the Prieſt; andiy f 
theſe cauſes the good uſe in this Caſe ſhall not fave the land. Alſo although that now upon the mat Þ - 
it is as if the good uſe had been omitted, and that a certain fumm of money was limited {ff 
every of the uſes, yet whenall the certain uſes were ſuperſtitious, all the land ſhall be given to 


King. 


Another Caſe was reſolved by them, That Sir Fohn Tate ſeiſcd of certain houſes in Loxden by his Wil 
in writing deviſed them to the Company of Diers to repair the houſes, and to find a ſecular Pric fg 
ever to pray for ſouls in the Church of S. Michael in Corahil, paying to him a:competent living no | 
then $ marks by the year, and the houſes then were of greater value ; and yet becauſe it was incertain why 
ſumm the Prieſt ſhould have 3 and if the ſumm had been certain, yet becauſe the land was gin 
tofind a Prieſt, and no good uſe was limited, the King ſhall haye all by force of the third branch of 


faid Act. 


Another Caſe was reſolved by them, That Fohn Allen by his Will in writing deviſed houſes in I 
cheap to the Company of Goldſmiths in London to find an Obite for ever, which houſes then were al 
ſo continued of the value of 33 b 13 s. 4. per ann. and 23 $, 4. were only imployed to theſaid ſups 
Kitious uſe. And it was reſolved, that the King ſhould have all theland, for the deviſees by their certaj 
imployment cannot ſave the land when the gift it ſelf is incertain, nor -any diſpoſition incertay 
by the deviſees can alter the nature and ſubſtance of. the gift, nor the operation -of the Statut 
upon It. | ; = 

Another Caſe was xeſolved by them, One Pele deviſed by his Will 'in writing certain houks 
in London to the Cloathworkers of London, to the intent- that they for ever ſhould pay to ſuch Pri 
who ſhould pray for his ſoul in the Pariſh Church of Chilham g 1. 6 s. 8. for his falary ; The Ki 
"_ not have the houſes, for they were not given to find a Prieſt, but to pay to a Prieſt a certai 

umm. 


One Walpool in 23 E. 3. by his Will in writing deviſed certain houſes in London of the value 
301. per ann. to the Company of Goldſmitbs, to the intent, that they with the iſfues and profits 
thereof ſhould find two Prieſts, paying to-cach of them 61. 13.5. 4d. for his ſalary ; And it was re 
ſolved by the faid Juſtices, That the Queen ſhould have the houſes, for it was within the third branch d 
the AQ, in as much as the land was given to-find two Prieſts, and wherewith and whereby they wet 
maintained, &c. and for as much as no good uſe was limited,and all the uſe expreſſed was ſuperſtitiow; 
for thele cauſes it was reſolved, That ey 6 were given to the King and yet the ſalaries gt the Prids 
Were certain, | $25 | | 


Anno 4 H. 8. William Caley by his Will in writing deviſed certain houſes in London of the valued 
40 marks per ann to the Company of Drapers, to the intent to repair them ſufhciently for ever, ad 
of the iſfues and profits of them to maintain a Chaplain in the Church of S. Mary Woolnawgh, to ay 
Maſs every day for the ſouls of Richard Shore and his wife, and to have for his ſalary 61. 13 5s. 4 4.d 
to find an Obite in the ſame Church for the ſoul of the ſaid Richard Shore, ſpending upon it 20 5. 
form following, ſci. the Wardens of the ſaid Company ſhall have part, and the | ; part, and patt 
to be ſpent upon Bread, Beer, and other neceſlarics at Drapers Hall amongſt the Brethren there, and the 
reſidue to be diſtributed amongſt the poor dwelling within the precin& of their Hall to pray for ſou: 
And although that the falary of the Prictt were certain, and the expences of the Obite certain, and the: 
prayers for the ſouls wereto be made in Drapers Hall, and not in any Church or Chappel, and thedifii- 
bution amongſt the poor of bread and beerof it ſelf a good and charitable uſe, yet for as much as at 
the uſes were ſuperſtitions or depending thereupon, it was reſolved, That the houſes were given to the 
King by the ſaid Ae. . mo | 


Amo 


EF 


Anno 5 E. 4* Gregory by his, Will in writing demiſed his houſes in London of the value of 4 marks per 
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aa mm to the Company of Skinners, to the intent of the profits to tind an Obite for ever in the Church of 
this $. Anthony, ſpending at it'6's. 8d. and to diftribute amongſt the poor of the faid Pariſh to pray for one 

ſoul 65. $d. and with the relidue of the profits to maintain the reparations, and; with the overplus to 
301d. new build them when need ſhould be ; and although that the ſamms by the ſaid. ſuperſtitious. uſes 
ould (whereof one was to be done out of the Church or Chappel ) were certain 3 and the reparation nod 
44 new building of the houſes themſelves were good, becauſe they concerned the habitation of men 3, yer 
and for as much as theſe uſes were for the continuance of the ſuperttitiovs uſcs, and quodammodo depend- 
ag ing thereupon, for this cauſe it was reſolved, That the {aid houſes were given to the King by the 


| faid AQ. : ; : $- E- | 
_ a ma other Reſolutions of the ſaid Juſtices were cited, but for as much as they all tend to the effect of 


a ; thoſe which have been citcd before, tor avoiding prolixity I have omitted them.. .. 


vi : Note Reader, the branch of the ſaid Act next following the laſt clauſe of Obits, concerning the im- W* 9 
i | ployment of the ſutnms of monies, or proht of any lands, by any Corporation, Guild, Fraternity, Com- [ J 
wy pany, Or Fellowſhip of any Myſtery, or Cratt, tor the maintenance of a Prictt, Obite, 8c. was but ex- 


"the planation of the ſaid fourth branch, to oult a {cruple which ſome might conceive, Whether a body- in- 
| corporate may ſtand ſeiſcd to ſuch intents, and upon ſuch truſts as is aforeſaid : But it appeareth by all 
J the aid Reſolutions, as well bodies Politick and Corporate as private perſons are withm the former 
branch of the ſaid AQ, for the letter of the Ad is general and indludeth all as:in this very Cale itiwas 
I ſolved. EE La nt 2) 
= + Now to proceed to Decrees. In 5 E. 6. as it appeareth in the Books of Decrees inthe Office of the 
FA - Kings Remembrancer, in the Exchequer divers Decrees were made upon the Will of Comberton, in 5: H: 
> of Coats in 10 H.6, of William Ras in 11 H. 6. and of divers others.in the Court of Augmentation 5 ' 
| but becauſe they are agreeable to 'the Reſolutions and. differences before taken as I'conceive, although 
they are not fully there written, I will omit them and proceed to Judgments given in the Queens Courts, 
upon argument and- great conſideration. | | 2 6 2 
And as to the Caſes of Hewet and Wotton, and Chibnal and Witton, they were affirmed to be good Law, 
and that there were two principal cauſes of the Judgment in the fame Caſes : One becauſe, that nothin 
was limited to the Prieſt but 2 d. or 3d. every week, which was not within the third branch of the Gl 
A&, for with ſuch petit things a Prieft-cannot be found or maintained. And the letter of the Statute/is, 
To the finding of any Prielt, &c. and wherewith or whereby any Pricſt was ſuſtained, maintaingd or 
found 3 and with ſuch ſmall allowance they cannot be maintained, ſuſtained or found. Alfo in'the.ons _ 
Caſe he faid not Maſs but every Sunday, and Dirge once a year, which was (as was ſaid) within the [ 5} 


Ye | p th £44 asf IG 314% s HE 351204 * 
2, It was,xefolved, that in the ſaid Caſe of the Dean of Pazls, 'that if land be! given'to pay..10 marks 
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they have, and which werc given tor the maintenance of their ſupcrititious uſes, all Is givan to the Ag; 
But if the feoffecs betore the five years have conveyed part of the land to another in ice, and iniploy the 
profits of the land which remaincth in their hands tor the maintenance of the luperſtitious ulcs, and no 
part of the lands of the ſecond teoffee is imployed within hve years, there the King ſhall not have the 
land of the ſecond feoffee, but only the lands which the tarſt tcoftees have, for the ployment of the 
frſt feoffees of the lands which they had cannot bind the ſecond feoffee, tor the lands lt which they had 
not any eſtate or interelt 3 and that well ſtands with the words of the third branch, ſeil. To the tinding 
of any Prieſt, and wherewith and whereby any Pricſt was ſuſtained, maintained, or found within fiyg 
years 3 for as to theland conveyed to the ſecond feoftees (whereof no part of the profits were imployed 
to the ſuperſtitious uſes within the hve years) the ſame is not within the ſaid words of ( wherewith or 
whereby) for ncither with nor by the land of the ſecond teoffces the ſuperſtitious uſes were tound within 
five years, but only with, and by the land which remaineth with the firſt fcoffees. And in the faid Caf 
of the Dean of Pauls, ſome held that a Proviſo that the A ſhall not extend to the mannors, lands, te. 
nements, or other hereditaments of any Cathedral Church, &c, other than to ſuch Chauntrics, Obits 
or Lamps, or any of them within five years, &c. And in the ſaid Caſe the Jand was parcel of the py. 
ſeſſions of a Cathedral Church 3 and the ſaid land did not appertain to a Chauntry, ſcil. within the 
firſt or ſecond branch, but that Caſe was within the fourth branch, to which this word of the Provif 
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ion of; the tenements, 

portion. -| And it was refolyed, That the land was given to the K 
ſaid Act ;-for the praying for ſouls by the ſaid Prifohers, although- it was out of .the {aid Ch a | 
Chappel; was-ſuperltitious,-and the augmentation of the Prieſts maintenance incertain, And this R ay L 


2 


lution was affirmed for good Law by Popham chief Juſtice and divers others ; but Judgment . was 
ROI BIT. , 


centred into the Roll oil 1 1s | MRS 
Puſch. 2 & 3 Phil, &. MarirRot.'x$6,-in the Kings Bench, Whetftone's Caſe was, adjudged, 1 wy, | 
where lands were ! given to find an-Obite in ſuch. a Chappel appointing a certain ſam upon RY 
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brated 3 And it was adjudged that all the land was given to the King, for the one doth depend upun the 
other. And Popham chief Juſtice {aid, that Paſch. 10 Eliz. Rot, 398, in an information, jn the Exche- 

'1cr the Caſe was ſuch 3 one Draiton {ciſed of lands in London in fee deviſed them to the Dean and 
Chapter of Pals upon condition that they find two Chaplains to pray for his {oul in a Chappel newly 
there built by him 3 and to pay to them for thcir ſalary 13 1. 6 8. 5 d. and to find an Obite, appointing 
upon it a certain ſam, and to repair the Chappel, and all this was tound within the tive years, and it 
was adjudged againlt the King 5 and that agrceth with the opinion in the Caſe before cited of the Dean 
and Chapter of Pars before upon the Provilo of this very Act. : 

Hill. 37 Eliz. Rot. 715: between Partridge and Walker in the Kings Bench, the Caſe was ; That one 
Hill deviſed certain houſes in London to the Parſon and Churchwardens of the Chuxch of S. Brides to find 
for ever his Anniverſary, appointing, upon it 20s. and to pay to the POOT 5 $. 6d. tn bonorem & duplica- 
yonem annorum in quibus Chriſtus vixit mn terra : And it was adjudged, that the land was not given to 
the King 3 For the payment of the 5 s. 6.d, to thc poor in honorem, &c. Was a good and laudable uſe in 
commemoration of the years of our Saviour, the continual memory of which is moſt comfortable and 
neceſſary for every Chriſtian 3 But 1t was agreed in the principal Caſc at Bar, That if the deviſor had li- 
mited by expreſs words, or by any words which may imply his intent to be, that the deviſees for the 
advancement of his blood ſhould have the reſidue of the profits, it {ball be a good uſe, and fave theland ; 
and in fuch Caſe the King ſhall have but the rent. And this Caſe was very well and at large argued by 

the Jultices 3 And it was the firlt Caſe that Sir Chriſtopher Telverton argued after he was made Juſtice of 


the Kings Bench. 


Hill. 45 Eliz. an the C ommon Pleas, 


AdGon's Caſe. 


wb HE Queen brought a Ozare «mpedit againſt the Biſhop of Peterborough, Afton Patron and Cartmell 
| Incumbent, for the Church of Claycotton being above the value of 81. The Queen counted and 
made title to preſent by Laps ratione aoceptionis duorum beneficiorum ; The Patron and Incumbent ſevered 


in Pleas, but both their Pleas was to this effect 3 Anne Baroneſs Maznteagle in her Widowhood retained - 


the ſaid Cartmell to beher Chaplain according to the Statute of 21 H.8. and he having the ſaid Benefice of 
Clacotton obtained a Diſpenſation with confirmation of. the Queen according, to the Statute, and pleaded 
all at large And afterwards he accepted the Vicarage of G. &c. and traverled, without the ſaid 
Church of Claycotton by pretence of the taking of the ſaid Vicarage of G. acgording to the Statute 
became void , &c. The Queen replied , and confeſſed the retainer of him by; the {aid Baroneſs 
Anteagle, and that he obtained the Letters of Difpenſation prozt, i&c. But farther aid, That he- 
fore the ſaid Cartmell was preſented to the faid Vicarage of G. the {aid Baranels of DMowneagle took 
to husband : Lord Compton one of the Barons of the Realm, and ſo was cayert baran, and had 
loſt her dignity of Baroneſs Mornteagle ; And afterwards 'Cartmel the Defendant accepted the ſaid Vi- 
carage of G. and was thereunto admitted, inſtituted and inducted: And . the Defendant did 


chat 
| dernurr im Law. And it was obje&ed by the Queens Council, That tho dady.of the A of 21 HB. 


8, containeth gn prohibition, That if any one hath a Benefice of the value of $ 1, that be doth 

not take any Benefice with Cure, then if this/Caſe be not within the. Proviſaes, then the Aft 

Benefice became void by the acceptance of the ſecond; The firſt Prxoviſo: which is material totbis 
e is, That every Dutcheſs, &c. and Baroneſs 'being widow, may |bave two Chaplains, whereof 
one of them may purchace licence or diſpenſation, to receive, have and keep two Benefices, 


| the. ſecond Proviſo material to this purpoſe is, Provided always that every Dutchels, 8 and Barons 


widow, which have taken, or hereafter ſhall take any husbands under the degree.af a Baron, may take 


{ ſachnamber of Chaplains as is above admitted to them being widows, and that. every ifuch Chaplain 


may -purchace licence, &c as above. And it was ſtrovg]y urged, that :this Caſe was Caſis amiſſuc, and 
out of theſe Proviſoes for divers-reaſons :-.. 
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where the ſaid Earl retained a Chaplain, and afterwards was attaintcd of high Treaſon, and afterwaygs 
and duritg his life the Chaplain having a Benehice of the value of 81. took a ſecond Beneftice with Cure 
And it was adjudged, That the firſt Benefice was void, for although the Earl was alive; yct the quality 
of his perſon was altred, for by the Judgment he became ignoble, vide Stamford. As if the Treaſurer g, 
Comptroller of the Kings houſe, &c. retain a Chaplain, and afterwards is removed out of his office 
now the Chaplain cannot accept a ſecond Benefice, for- now his quality is altered, and the cauſe jn je. 
ſpc& whereot he was to have two Chaplains is removed : And ſo where a Baroneſs widow taketh huſ. 
band, her quality is altered, for now (he is not ſis juris, but only ſab poteſtate viri : And therefore, if the 
latter Proviſo had not been, If ſach Baroneſles atter the retainer had married with a Gentleman ungey 
the degree of a Baron, her Chaplain cannot accept a ſecond Benehice, for the quality of the Baroneſs by 
her marriage was altercd.3 and ſhe ought to remain at the time of the acceptance of the ſecond Benekics 
in the ſame quality as ſhe was at the time of retainer. | 
2. It was objc&ed, That this Caſe was out of the Proviſoes, becauſe that if a Baron marry a widgy 
Baroneſs, in this Caſe the Baroneſs cannot retain any Chaplain within the ſaid Act, for the words of the 
A& are, Every Baroneſs being widow, which excludeth teme coverts being Baronefles, then if ſhe he 
excluded to retain, by the ſame reaſon her retainer to have power by force of the Act to fakea ſecond Be. 
nefice is loſt by the marriage, for as much as ſhe now having married with a Noble man, his Chaplain 
may ſay Divine ſervice to them both 3 And the wite of a Nobleman needeth not have Chaplains by the Þ 
Ju ment of the whole Court of Parliament, for the ACt hath not made any proviſion forany ſuch wine, 
at only for Baroneſſes widows, for the wife of one under the degree of a Baron cannot have any Chip. 
lain within this A& 3 But in our Caſe at the time of the acceptance ſhe who retained was the wife of a. Þ 
ron, and may have Chaplains by force of this Act. } 
3. It was ſaid, That this Act was always conſtrued ſtrictly againſt Non reſidency, and Pluralities s 
a thing prejudicial to the ſervice-of God, and inſtruction of his people : And therefore if a Biſhop be 
tranſlated into an Archbiſhop, or a Baron, be created an Earl, now he hath both dignities, and as itis 
commonly ſaid, Pxando duo jura coneurrunt in una perſona, #quum eſt acſi eſſent in diverſis 3 But yet within 
this Ad he can have but as many as an Archbiſhop or Earl may have, for although that he hath ſundry 
dignities, yet he is but one. perſon to whom attendance and ſervice ſhall be done : So if a Baron be made 
Knight of the Garter, or Warden of the Cinque Ports, he ſhall have but three Chaplains in all, & fc 4 
ſimilibus ; Quod fuit conceſſum. Dia difficile eſt ut unus homo vicem duorum ſuſtineat. But on the othe; 
part it was argued and reſolved by the Court, That in the Caſe at Bar Cartmell after the marriage might 
accept of the faid Benefice within the letter and meaning of the faid Act 3 for without queſtion the re 
tainer of Cartmel was not determined or countermanded by the faid marriage. And as to that it was faid 
that there were two manner of retainers : One at the Common Law, and according to that he might 
have as many Chaplains as he would : Another according to the faid Act, and by it he is reſtrained to! 
number ; and the firſt which he retaineth are his Chaplains according to the ſaid Ad, and ſhall be fil 
preferred, as it was adjudged Paſch. 31 Eliz. in the Common Pleas in Skefling*s Caſe 3 and Mich. 416 
42 Eliz. in the Kings Bench in Drerie's Caſe. ,-And therefore if any officer who is allowed by the Sh 
tute to have one, two, or more Chaplains, retaineth a- Chaplain, and afterwards is-removed out of his 
office, in this Caſe the retainer by.the: Common Law remaineth, but the retainer 'upon: the Statute is.de 
-termined, for after the removing he-cannot be Non reſident, 'nor accept of other Benefice :- So if an Eal 
'or Baron retain a:Chaplain, and before his adyancement be attainted of Treaſon, as the Earl of Weſtmis 
laud's Caſc, there the retainer according to the Statute is determined 3 -and after the attainder ſuch Clup 
Jain cannot accept a ſecond Benetice, becauſe that he who is attainted,: by his attainder is a dead perſon 
Law. 3 and now (as Stamford Pleas: of the Crown ſaith) of a Noble man (by the Judgment by whichli 
blood is corrupted )-he is become ignoble, and therefore his dignity - is determined:3. And althoughtit 
'wite of a Baron during the coverture cannot retain a Chaplain, .yet when a Baroneſs widow doth regu 
one or two according to. the.faid:Proviſo, :this retainer according {to.the Ad is the principal matter, ans 
{o long as the. retainer is in force;' and. the Baroneſs continueth- a Baroneſs, the Chaplains may wellaccept 
of two Benefices by the exprels/letter of the Ac; for it is ſufficient that if at the time of the retainer! 
Baroneſs were a widow, for thereby the expreſs words (being a widow) are fatisfied-:- But the Statult 
doth not provide thatſhe be a widow at the time of the-acceptance; .but the words imply the contrary, 
that {he need'not continue-widaw 3: for the words are, Every Baroneſs being widow may have two Ob 
: lains, whereof every of them may purchace, &c.. ſoithat by theſe words it is ſufficient; if ſhe be a widow! 
the time of the retainer; and there is no miſchicf in this Caſe, forthe number appointed by the Statute (hal 
not be exceeded, and the Ae appointeth the Baroneſs widow to:have two. and her husband to have tht 
{o that the intention of the A& is not defrauded; And although that (as it hath been ſaid) the husbandat 
wife are but one perſon in Law, yet as the Textfaith, Sunt due anime in carne una, and therefore 
15 no reaſon, -that the retainer of Chaplains. which: ſerveth for the infiruction of fouls ſhould be deter i 
ned by the marriage.. Alſo the laſt Proviſo, When the Baroneſs marrieth' one under the degree of a Bu- 
ron was added, becauſe that by ſuch marriage her dignity was determined, for the: rule is, Lad 
lier nobilis nupſerit ignobili, deſinit eſſe nobilis. But this rule is to beunderſiood of a woman who gettetirn&- 
bility by marriage, -as by the marriage of a Duke, / Earl or Baron 5 'for in ſuch Caſes if ſhe marricth under 
the degree of Nobility, by ſuch marriage with- one-who is ignoble ſhe loſeth her dignity which 3 g 
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attained by marriage 3 for eodem modo quo quid conftituitur, diſſstvitur : But if a "woman be * 
Dutcheſs, Counteſs, Baroneſs, &c.- by deſcent, although that ſhe marrieth under the- degree of Nobllty 
ty, yet her birthright-remaineth, for that is annexed to her blood, and-is Charadter: indelebilis : Bat 
the Caſe at Bar the Baroneſs by her marriage with one of the Nobility doth not loſe! her dignity 083 
ronels, but rather encreaſeth it.” And therefore it is not like to the Caſe which hath been put 3 An 
ſecond Provilo explaineth it z for the makers of the: A& well knew, That after ſuch marriage 45 Ui * 


ESE I -0-Ly- 


Fe 


a> $ 


EX 


M _ | 


oy 


Part IV- Dumport's Caſe. 


— 
1 


— ——_—————— — 
— 


in this Caſe at Bar, ſhe is a Baroneſs as (lie was bctore, and not in Caſe as where ſhe marrieth one un- 
der the degree of Nobility : Thereto was added, that the {ccond Proviſo doth not provide any remedy 
when 2 Baroneſs widow retaineth Chaplains, and afterwards marrieth under her degree, but leaveth the 
fame to the general conftruQtion of Law, and provideth only that ſach Baroneſs after ſuch marriage may 
retain two Chaplains, 8c. Alſo when a Baroneſs widow rctaineth two- Chaplains, and afterwards 
marrieth with a Baron, by common intendment ſhe vringeth maintenance with her to ſupport her ftate, 
and prefer her Chaplains, and the retaining of her Chaplains cannot be prejudice to her husband but ras 
ther an honour to him. : : ; : . 

If a woman Baroneſs retaineth two Chaplains according to the Statute, and afterwards taketh one of 
the Nobility to husband, the retainer of theſe two Chaplains remaineth'; and they without new tetainer 
may take two Benefices 3 tor their retainer was not ended by the marriage 3 Alfo for the ſame cauſe ſo 
Jong as they attend upon ſuch Baroneſs in her houle, they {hall not be adjudged Non refident. And it is to 
know, That if a Baron hath three Chaplains, and each ot them hath two Benefices, and afterwards the 
Baron dieth» yet they ſhall enjoy the Benefices with Cure which were lawfully fetled in them before 3 
but although he be reſident and dwelleth upon one Benchice, yet he [hall be puniſhed for Non-reſidency 
upon the other, as was Parſon Boyton”s Caſe, and there he ought to have of the King a Non obſt ante. - $9 
if the Baron be attainted of Treaſon or felony, or if any Othcer be removed from his office, and { of 

like, | 
wy" 44 Eliz. in a Quare Impedit brought by the Queen againſt the Biſhop of Salisbury and others, 
it was ruled by the whole Court, That the Earl of Soxtbampton being of the age of 10 years, and dwel- 
ling in houſe with the Lord Admiral to whom the Queen had granted his Wardlhip, might retain and 
qualific Chaplains within this Ac 3 for the words of the Ad are general, and yet his Guatdian-was'a 
Noble man, and had Chaplains by the faid Ac allowed him ; And the Earl of Southampton was under 
his cuſtody, and one of his family, as the wife was in the Caſe at Bar. "4 


Hill. 45 Eliz. zu the Kings Bench. 


Dumport's Caſe. 


þ Treſpaſs between og and Symmes, upon the general iſſue, the Jutors gave a ſpecial verdi& 
to this effe& ; The Preſident and Schollers of the Colledge of Corpus Chriſti in Oxford made a leaſe 
for years anno 10 Eliz. of the land in queſtion to one Bold, Proviſo that the leffee or his aſfignees ſhould 
not alien the premiſſes to any perſon or perſons without the ſpecial licence of the leſſors, And af- 
terwards the leſſors by their deed 13 Eliz. licenſed the leſſee to alien, or demiſe the land, or any part 
of it-to any perſon or perſons whatſoever; And afterwards in #15 Eliz. the lefſece affigned the term to 
one Tbbe, who by his laſt Will demiſed the ſame to his ſon, and by the ſame Will made his ſon his Exe- 
cator and died, The ſon entred generally, and the Teſtator wasnot indebted to any perſon 3 and after- 


and made a leaſe to the Plaintiff for 21 years, who entred upon the- Defendant, who reentred, upon 
which reentry the Action of Treſpaſs was, brought. And that upon the leaſe made to Bold the yearly rent 
of 335. 4.d. was reſerved, and upon the leaſe to the Plaintiff the yearly xent of 22 5. was only reſolved. 
And the Jurors prayed upon the whole matter the advice of the Court-: And upon this Verdi Judg- 
ment was glve: againſt the Plaintiff. And in this Caſe divers Points were debated and refolved. 

1, That the alienation by licence to Tubbe hath determined the condition, fo that no alienation which 
he canafterwards make can break the. Provſo, or give cauſe of entry to the leſſor for the leſfors cannot 
diſpenſe with an alienation for a time, 'and that the ſame eſtate ſhall remain ſubje& to the Proviſo after. 
And although the Proviſo be that the leſſee or his affignces cannot alien, yet when the leſſors licence the 
leflee toalien, they ſhall never by force of the fame Proviſo defeat the term which is abſolutely aliened 
by their licence, in as much as the aſſignee hath the ſame term which was affigned by their afſent 3 So if 
the leflor diſpenſeth, with one alienation, he thereby diſpenceth with all alienations after « for in as much 


\ aSby the licence of the leſſors and of the aſſignment of the leſſee the eſtate and intereſt of Tybbe was ab- 


folute, it-is not poſſible that his affignee who hath his eſtate and intereſt ſhall be ſubject to the hrſt condi» 


| tion: And as the diſpenſation of one alienation is the diſpenſation of all, fo it is as to the perſons 3 for 
if the leſſor diſpenſeth with one, all the other are at liberty. And therefore it was adjudged Trin. 28 Eliz. 


Rot, 256. in the Common Pleas, between Leeds and Crompton, That where the Lord Stafford made a 
leaſe to three upon condition that they or any ef them ſhould not alien without the affent of the leſſor, 
and afterwards one aliened with his afſent, and afterwards the other two liencd without his affent 3 and 
it was adjudged that in-this Caſe the condition being determined as to one perfor? (by licenſe of the tef- 
lor) was determined in all. And Popham chief Juſtice denied ' the Caſe in 16 Fliz. Dier 334. That if 


may 3 man lee lands upon, condition that he ſhall not alien the land, or any part of it without the aſſent of 


the leſſor, and afterwards he alieneth part with the aſſent of the leffor, that he cannot alien the relidue 
Without the aſſent of the leffor : And he conceived, that the ſame isnot Law, for he {aid that the condition 
; canngec 


wards the ſon died inteſtate, and the Ordinary committed adminiſtration to one who afligned the term 
| to the Defendant. The Preſident and Schollers by warrant of Attorney entred for the condition broken, 
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cannot be divided or apportioned by the a& of the parties 3 and in the ſame Caſe, as to parcel which was 
aliencd with the aſſent of the leſſor, the condition is determined 3 For although that the leflee alieneth a. 
ny part of the reſidue, the leſſor canpot enter into the part aliened by licence, and therefore the condition 
being determined in part is determined in all. : . And therefore: the chief Jultice ſaid, That he thought the 
aid Caſc to be falſe printed, for he held clear that it was not Law. | | 
Note Reader, Paſch. 14. Eliz. Rot. 1015. in the Common Pleas, That where a leaſe was made }, 
deed indented for 21 years of three Mannors, 4. B.C. rendring rent, for A. 61. for B. 51. for C, j- 
to be paid in one place of the land, with a condition to rcenter in all the three mannors for detalt of Pa J 
ment of the faid rents; or any of them ; and afterwards the leflor by deed indented and inrolled bar- 
gaineth and ſellech the reverſion of one houſe and 40 acres of land parcel of the mannor of A. toone avg 
his heirs3 and afterwards by another deed indented and inrolled, bargaineth and felleth all the reſidue to 
another and his heirs 3 and if the ſecond bargainee ſhould enter-for the condition broken was the Que; 
on : And it was adjudged, that he ſhould not enter for the condition broken, becauſe the condition bein 
entire cannot be apportioned by the A of the parties, but by ſeverance of part the revertion is deſtroy 
in all. But it was agreed, That a condition may be apportioned in two Caſes, 365. 
1. By at in Law. Kore "> | 
' 2, By thea@ and wrong of the leflee. By a&t in. Law as if a man ſeiſed-of two acres in fee, oh 
in Borough Engliſh, and the other not, and hath ifſue two ſons, and leaſeth both acres for life or yay 
rendring rent with condition, and the leffor dieth, in this Cafe by this deſcent, which is-an aft in Lay, F 
the reverſion, rent and condition are divided. 2. By a& and wrong of the leſſee 3 as 'if the les Þ 
maketh a feoffment of part, or committeth Waſte in part, and the leſſor entreth for the forfciture, ors. | 
covereth the place waſted, there the rent and condition ſhall be apportioned, for none ſhall take advax Þ 
tage of his own wrong,. and the leffor ſhall not: be prejudiced by the wrong.gf the leſſee : And the Lord Þ 
Dier then chief Juſtice of the Common Pleas in the fame Caſe faid, That he entreth for a conditim 
broken ought to be in of the ſame eſtate which he had at the time of the condition created 3 and thathy 
. cannot have, where he hath departed with the reverſion of part : And with that reaſon agreeth Litt. &, 
b. Vide 4 & 5 Phil & Mar. Dier 152. where a Proviſo in an Indenture of leaſe was, That the leflee, hi 
- executors or ſhould not alien to any perſon without licenſe of the leſſor, but ſo much onlyt, 
one of the ſons of the leſſee; the leflee dieth, his executors affigngh it over to one of his ſons, Iti 
holden by Stamford and Catlyn that the ſon may alien to whom he pleaſeth without licence, for the cap 
_ as to the ſon was determined ; which agreeth with the Reſglution of the principal point in te 
Caſc at Bar: | | ; 
2. It was reſolved, That the Statutes of 13 Eliz. cap. 10. & 18 Eliz. cap. 11. concerning leaſes it 
by Deans and Chapters, Colledges and other Eccleſtaftical . perſons are general Laws whercof the Caut 
ought to take knowledge, although they be not found by the Jurors 3 And ſo was it reſolved betwea 


Claypool and Carter in a Writ of Error in the Kings Bench. 


_ 


Paſch. 1 Jacobi. #40. 
Buſtard's Caſe. | Oat oft 6 
| | oh 


A 1ch. 44 Eliz. in the Kings Bench in Treſpaſs, between Byſtard Plaintiff-and Boxlton Defeodio Wi 
Z the Caſe was ſuch + nar and Fuftine his wife 'were ſeiſed'of - the moity of the aunnor 
of bury to them and to the heirs of the body of Faſper 3 Faſper levied a fine thereof to Gregory, who ſub 
fered a common recovery, in which Jaſper was only vouched, 'and he vouched 'over the common. v0 i 
chee which was to the uſe of Gregory and his heirs, who thereof enfeoffed Buyftard, who thereof eaftd 
fed Savage and Darfton infee 3 and after an —_ was made -by deed indented between Sav a 
Daſton of the one part, and Buſtard (who was ſeifed in fee of the fourth'part of the mannor of Bart 
in the County of Oxford 3 by which exchange Buſtard gave to the {aid Savage and Darfton and theirh 
the fourth part of the mannor of Barton in exchange for the moity of the mannor of Nbury,. which | 
Savage and Darfton gave unto Buſtard and his heirs in exchange for the ſaid fourth - part of the mim 
of Barton which exchange was executed 'on both parties: Savage and Darſton demiſed che fourth 
part of the. mannor of Barton to the Defendant for years. Faſper died, Fyſtine his wife entred into wil 
mannor of Zbxry, upon which Buftard entred into the fourth part of the mannor- of Barton 3 Fry? 


dant reentred, and Byſtard brought an Action of Frefpaſs. And after many- arguments at 
Bench in divers ſeveral Terms, it was adjudged for the Plaintiff; and in this Caſe it was reſolyed by Us 


whole Court. ; | hd 

1. That in every exchange lawfully made, this wo Excambinm implicth in it (elf tacite. 2 cond: 
tion, and alſo a warranty, one to give reentry, and the other voucher” and recompence, ally 
reſpe& of the reciproMl conſideration, one land being given in exchange for the other z But the 
is a ſpecial warranty pon the voucher, by force of which- he ſhall not' recover other land N bo | 
but that only which was given in exchange 5 for in as mich as the mutual conſideration'is the © 
of warranty, for this cauſe the ſame: ſhall extend only to land reciprocall given, and not to . 
land : And this warrant runneth only in privity,” for none ſhall rack by force of it but "the partts 
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the exchange or their heirs, and no aflignee. 3; but the allignce thall rebut-by foret of it although the ex- 
change were without deed, 'as appeareth in 3 E. 3. Formedon 44. 2 E. 2. Cai in vita 16, _.Thefmelaw 
in Caſe of partition, And-as it is in Caſe of warranty, ſoit isin Caſe of condition, which the Law irn- 
plieth upon the exchange : And therefore if A. exchange with B, and B. alieneth to C. whioh is a title 
paramount, C. ſhall not enter upon the other 3 for as the warranty runneth'in privity to,the-partics td 
the exchange and their heirs, ſo alſo the condition in Law runneth alſo in privity, and doth hot extend 
to the aſſignee, and ſo none ſhall have Contra formam feaffamenti but the feoffets or his heirs, but the 'afs 
fenee may tebut, F. N. B. 163.c. 22 H. 6.50. b. 30 H. 6.7.4. 10 H.7.11.4. But'in the fame 
Caſe, if 4. who doth not alien be evicted, he ſhall xeenter into the land which was given in exchange, 
although that B. hath alicned it over. . | "17 VER F | : 
2. It was reſolved, That if A. give in exchange three acres to B. for other three acres, and afterwards 
one acre is evicted from B. in this Caſe all the 2xchange is defeated, and B, may enter into all his land, 
for although the exchange had been good it A. had given but two acres, or but one acie or lefs, yet for 
as much as all the three acres. were given in exchange for the others (and the condition which was impli- 
ed in the exchange) was entire, upon the eviction of one acre the condition in Law was'broken, and 
therefore entry given unto the whole, for it is the office of a condition to defeate the whole and not par- 
cel, if not that the condition be eſpecially reſtrained to one part only as it is not in this Caſe; And thete- 
fore there is not any difference between a-thing which is entire, as a mannor, and ſeveral things given 
in exchange : The ſame Law of a partition, as it is agrecd in 13 E. 4.f. & 42 Af. 22.. the Earl of 
Pembroke's Caſe, where the principal Caſe o po__ is good Law 3 but the opinion of Cavendiſh there, 
that is to ſay, That although an cliate for life or in tail be evicted againſt one coparcener, that yet the 
partition remaineth in force, is not Law, as it was reſolved by the Court in this very Caſe, Vide Little- 
zon cap. Partition 58, b. But in the {aid Caſe of exchange, if one be impleaded for one acre, and he vouch- 
eth the other, and the demandant recovercth, in this Cafe the Tenant ſhall recover in value but accor- 
ding to the loſs : For although the condition be entire and extendeth to all, yet the warranty upor the 
exchange may {everally extend to part 3 and there is great difference between a warranty-in Law upon 
exchange, and a warranty in Law upon partition, as to the recovery in value 3 for ih the Caſe of ex- 
change he. who voucheth {hall recover'in value according to the value which he loft, but ſo it is not in 
the Caſe of partition : For if a man ſeiſed of 6 acres in fee, every one of equal value, and dieth, having 
iſſue two daughters, and upon the partition each hath three acres, and after one ſiſter is impleaded for 
one acre by one who hath title paramount, and praycth in aid of her coparcener, ſhe ſhall not recover 
an acre, but an half acre, fo that each of them ſhall have an equal part 3 for in as much as both claim by 
deſcent which is an a& in Law, and by the Law each of them ought to have equal part of the inheri- 
tance of her anceſtors, for this cauſe ſhe ſhall recover in value but the moity which ſhe loſt, ſo that the 
loſs ſhall be equal. | | 


So if a man be ſciſcd in fee or in tail of three Acres, each of equal yearly value, and dieth, and the heir 


endoweth the wife of the third acre, and afterwards the wife is impleaded by one who hath title para- 
mount, and ſhe vouch the heir, now ſhe ſhall recover in value according to that which ſhe loſt but the 
the third part of the two acres which remain, for by the Law ſhe ought to have Dower but of the third 
part, and now upon the matter ſhe is not to have Dower but of the third part of the two acres, as ap- 
pearcth by the Book in 5 E. 3. Voucher 249. where the principal Caſe was, Robert de Paris Beſaiel, Ste- 
phen de Paris Grandfather, Robert de Paris Father, and Kobert de Paris the Son 3 Robert the Belaicl having 
to wife Maxd ſeiſed of certain lands in fee, gave the ſame to Stephen and the heirs of his body, 'and di- 
&d 3 Robert the ſon of Shpbe endowed Mergery the wife. of Stephen of the third ' part of the whole 3 and 
afterwards Robert the Beſaicl died, and Robert the father died 3 Maud the wife of the Beſaiel brought a 
Writ of Dower againſt Margery wife of Stephen, and' ſhe vouched Robert the ſon of Robert who had the 
teverſion 3 And there the Queſtion was, of how much Mygygery ſhould have in value ? And by ſome, ſhe 
ſhall not have but Dower having regard to the two parts which remain, becauſe the Nower which aud 
wite of the Beſaicl demanded, 1s higher and elder than the Dower of Margery the wife of the Grandfa- 
ther: And notwithſtanding that the Beſaiel overlived Stephen, and the wie of Stephen in the life of Ro- 
bert the Beſaicl was lawfull 
band died, her title of Dower was more ancient 3 And fome held the: contrary, ſel. That the wife 
thould recover in value according to her loſs 3 And difference was taken between Dower of the wife of 
an heir and of the wife of a purchaſor. For if there be Grandfather, father, and on, and the Crandfa- 
ther dieth; and afterwards the father dieth, and the ſon endoweth the wife of the father, againſt whom 
the wiſe of the Grandfather bringeth Dower, ſhe ſhall not recover over in value, becauſe that the Dower 
of the wife of the Grandfather took away in Law. the deſcent as to the freehold, and ſhe ſhall be in of an 
eſtate from her husband, and, by conſequence after the death of the wife of the Grandfather, the wife of 
the father ſhall not be- endowed of the part aſſigned to the Grandmother for her Dower, tor now in 
Judgment of Law the father had but only a revertion of that part expeQant upon an eſtate for life, & j- 
deo, Dos te dote peti non debet. But in this Caſe the Beſaiel made a gift in tail to S:ephen, ſo that Maud 
demanded Dower of | Mergery who was the wife of a' purchaſor 3 and although that Mayd recovered 
wer againſt Margery, yet if Margery ſurvive her ſhe (hall reenter 3 for Dower taketh away the eſtate 
Which by Law deſcended; but not the eſtate acquired and gained by purchaſe, and fo was it adjudged 3 
and there Margery recovered-generally to the value which he loſt : So in Caſe of exchange each party 
ls a ſeveral purchaſor, and each warranteth the whole to the other, and therefore he ſhall recover to the 
value which he loſeth. _ | | 
3+ It wasreſolved, That as when the whole eſtate in part is evicted, all the exchange is defeated : So in 
the principal Caſe when the'eftate of freehold for the lite of Futine which-is but parcel of the eltate is c- 
yiced in all the lands,. or in part, by that the whole — may be defeated by force of the condition 
- — K in 


y endowed at which time 4aud could demand nothing, yet when her huf- 
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in Law; for although that a reverſion expectant upon an eſtate tor lite cannot be given in exchange {© 
hand inpoſſeſſion, yet when Savage and Dayſton in the principal Caſe were ſciſed of the moity of the 
faid mannor of 1bury in their demieſy asiof fee,) and gaverthe {anie in poſſcthon to Baſtard in exchange _ 
ut ſupra, when Fuſtine"entreth and evicteth an eſtate .tor: life, Byſtard may cnter into. the whgje 
land which he gave in-exchange; for all the-eſtate which was'given to him upon conlideration thathe de. 
part with his land 3-and therefore when any eſtate- of freehold 15 ( evicted from him by entry or other. 
wiſe, he may by force ofthEcohdition-in Law-enter into the land'giveri by him: Soif hein the revergoy,. 
in fee diſfeiſetvhis tenant for[life, and giveth this land in exchange to another for other land, and after- 
wards the leſſee for life dothenter, now may the other enter into his land, becauſe that the whole «<>. 
change is defeated ; But if 4. hath the reverſion-in fee of an acre of land'expectant upon an. eſtate fo. 

F life, makethan exchange with B. by deed indented, and-giveth this,acre by name of an acre of land, and 
not by the name of the reverſion expeQantt for:another acre; ;yet in this Caſe (for as much _.as nothing, 
paſſeth by the gift of the acre of:land but only 'the reverſiori)) 'the warranty or condition cannot by the 
Law extend to more GG by the exchange, for they are incident and annexed to the eſtate which. 

is given, and cannot extend-tothe freehold which was in the lefſee 3-and if the Law ſhould be otherwiſs 
(123) great miſchief would follow : For it exchange be made of divers mannors; and peradventure divers par- þ 
cels of them are in leaſe for life, in this Caſe, if the exchange ſhall be void becauſe it-was made of a maj, | 
norin poſſeſſion, it ſhall avoid all exchanges,. which fhall-. be miſchievous, and cannot be any miſchie 
on'the other part ;, for when the tenants tor life are in poſſeſſion of the land, ic ſhall be' accounted the | 
folly and lacheſs of the purchaſor, if he do not know' it. either by ſurvey or other intelligence.. Andi | 
the Principal Caſe, by the fine and recovery, and other eftates made, the eſtate which 7uſtine had ws, | 
deveſted, and ſhe had but a right, ſo that Savage and Darfton who gave the ſame. in exchange had a 
eſtate in fee ſimple in poſſeſſion, to which the warranty and condition in Law was.annexed. ++ -. 'E 

4. It was reſolved, That although that Bſtard had notice. of the right of Juſtine at the time-of the 
exchange, yet it was not material, but that after her entry the exchange ſhall be | defeated, for pead« 
venture it was one of the cauſes that he would not purchaſe bury abſolutely, but by way of exchange, ſo 
that upon the eviction he ſhall have his land back again. | Ch ukgts bin = ut 
' And Coke General, and Tanfield 'and Darfton were of. Councel with the Defendant, an 


Beverley's Cale... Part IY. | 
w i 
th 


#2 JI 44% 


Paſch. 1 Jacobi, inthe Kings Bench. 


-. ..' Beverley's Caſe of Non compos mentis. 
ending inthe Court of Requeſts between Snow Plaintiff, and Beverley Defendant, the mak) 
ter was; That" Snow had-made an Obligation to-the Defendant in 1000-1. and in the ſaid Coutt 
Andthis Term I moved the'Court of Kings Bench to have'aſtay of - the Gaid ſuit-in' the:Court 'of Re! 
queſts, becauſe the matter was'not determinable there: ' And-upon this Caſe ewo Points upoh.”argumen- 
and good conſideration were reſolved by the'whole Court. i pn i 4 0 00 Ou 
-- 1. Thatevery deed, feoffinent,' or grant which'a man of Non -mentis maketh is avoidable,” ans.” 
| yet ſhall never'be avoided by himſelf, boca auſcit is a Maxim in Law, That no-man of full age ſhall bes. i 
any plea to be pleaded by'him; received by Law to ftultifie himſelf, asappeareth by Lirrleton, Lib. nap BW 
Deſcents 95. and 9 5k. 097 39 H. 6.42. b.'5 E-3: 70.&-:35 Af 19. And there another ule; i 
is given, ſcil. becauſe that when he recovers his memory, he-cannot-know what he did when he 'was i 
. Not conipos mentis. | 2, If the Common Law had given a Writ of «Non compor” mentis- to him who hath i 
recovered his memory after alienation, truly the Law would-have given him remedy for the maintenant WW 
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inconvenience which may follow FIC 25am Atfo "rs averrment. is. again 
the Judge, for he-ought notTo take any! :conuſans of a tine, or recogniſance . d ; him who is. Non compos 
mentic, 13 E- 2: Fines 1205187: Af 17- 17 E. 3. 

2. It was refolved; That the ſame being, againſt an exprels Maxim of the Common” | W, that the 
party (hall not difable-himfclf; that he ſhall not have for the ſame relicf in any Court of equity, for that 
(hall be; in;fubverfion of a principal and ground in Law. Qzod nota, And Coke the Attorney was of 


Councel with Beverley, and. Herle the Queens Serjeant with Snow. 
Note Reader, That every thing which a man Non conppos . doth, either concerneth his life, ts —Y 


or his goods : Alſo every act which he dotlyis.either in pgj5,,.or in 2 Court of Record : All Ads which 
he doth in a Court of Record cither conceminghis lands,or-his goods (hall bind himſclf, and all others 
for ever : All a&s which he doth concerning His: lands or. : goods, 1 1in- Pais; kn; Jome Caſes (hall bind him 
| only during his lite, and-inv- ſome Caſes ſhall bind him ever (as. Ir ; been. faid,) But as. to 
ts life, the Law of Englend 1s, That he: ſhall not loſe. his life for. felony, or ., murder ” becauſe | 
at of a felon i$-ſo-grievous, : ſcil,” x. Toloſe his life, . 2, To loſe Miles in ſuch odivus my [5] 
nes Jes hanging, for he'ſhall be hanged between heayen and carth as unworthy” 6 OE 

ſhall loſe his blood as to his alncefiry 3, fox; he.iisas a ſon, of the caxth without any aunceſſor,': as. to o 
poſtrey alſo; for his blood-is corrupt; and, he hath neither heir nor poſterity. 4. His Jands. 5. 
53 /and in.ſuch Caſe the King (hall have Anmon, di rus ref ete to 1 Intent his wife and « chi 
| ſhall becaſt out; his houſes/pulled down, his-trges wn = ano b bl 1 meadows ploughe 
' andall thathe me contfore, delgh or alot wag W 2 no. "vs a, becauſe c. fot he in ſuch fe- 
lonious mannier a the Law.z: that was, Ut paua ad panco met ; omnes eniat: 
'  Butthe ent of a —— is deprivad;of. reaſon 2 c Hip K2 an, 0% {ru 0 
| thers,' 2.!/No felony or thuxder can. be committed withgur felonious inten "Ft a: 
Felonia, quia fieri debet Folke:artine : But Freriaſuo non iatellgiz. quid agit, E 


bs 


| tir, as Biadton-ſaith, and-therefore he cannot have a. Jontous intent; P 7s SR: 27 
| 26 fe ATJ* F. N. B. 202. Sramf, Pleas dah Crown 16, 4 . Alſo for the ſarne. eh q on conipo 1 E 


' Forfeiture 33+ | But in ſome Caſes Non compos mentis Thay come 
to kill-the King, it is high Treaſon, for the Kiog of c _ 
+ranfit in'omnes'3 and for this cauſe thelx' perſons are ſo ſacred 
|  Jence, buthe is Rews criminis leſe Majeſtatis, (as pon uns _ pereant omnes, And it is . 
| there are four manner of Non'compor mentis: 1s Ideot or. fool.natural : 
' ſound memoryand = the viſitation of God hath loſt.it: 3. Lunatics, oa 
and ſometimes is of ſound memory, and ſotnetimes Non'compos mentis-: 4. Coe ts 
' kard 3 And ic hath-been Laid, that there is great difference between .an Ideot.. 4 
| was of (bind memory; and cometh by the-viſitation of God | co beof unſound memory» ; de hs 
| known by his perpetual infrmity of nature  aativitate for he never had any ſenſe els | 
contra with any man, but he who was of good memory and underſtanding and able, to make-a '< 
tra, and afterwards by infirmity or caſualty becoreth Non compos mentis, is not {o Ek 
world as a natiral fool. | "Alſo an ideot Iri-an Action brought 
and he who pleadech befi-for him ſhall be/admitted, as appcareti 
who tecrrnetier ——arumy mma gp rr | 
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<br h een Bars Acorac, eye 
or of neiſound memory ;- But yet as unto all others,, pay tt 

er 'and by Accorney' for-if an idoot or Non compos mentir tnaketh a pers bon tin, 

« his heir wichin age, he ſhall not bein ward, or if he dieth without Ns the land 6 hall not alc 

85k aforeſaid; Burif the feoffment be made -by- pot on of. lng tas that the feoffar, all v0 | 
awold the fame, yet after his death as toall others in judgment the cliate was A Xs Zo 
fore inch Cale if his heir be aha be in waxd,..or if TG without heis the land 
eſtheat, atid that is the-trucreaſon'of Books in7 K-45. 7 H.4.12. And li 1.the Cs 
an Ei GE. tE 

Fe 29 ob he were made by letter of Act but the infant himſelf ſhall not_avoid...is;;.bu Tray 
| frall> But done by matter of Ren, as esFins, Roach, Roar tags, REco 


_ Laftly | wkeohote dread lrfvr che ine) Mes compor ASE" s his dra dru m_ | £ 
not ea his act, COIN; nor turn to rili avail,but it isa _ o_ an it ſelfand | 


"Bare $5 ws as, and baxt of i or in Cale of bore of his a ke 
| price ullice him, / but'in fuck ſpecial Caſe if he become” of unſound memory, ; 
| ® mot Compos mentis 3 As fa man Non conpur wentir be dileifed: 3 and thedifleior 
© Be Gotntivni Lav although the yearand day be pa, mw _ Was 'Non-qompor \mentic_ alles: 
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bound thereby, but he may well enter, and. that they ſay is proved by the Statute de modo levandi fines 
made ano 18 F. 1, which is bnt a declaration'of the Common Law, /cil. That a fine is (o high barr ang 
of ſo great force, and of ſo high nature in it ſelf, that it barreth not only thoſe who are parties and pri- 
vies to the finc and their heirs, but all other of the world who are of full age, out cf priſon, and of 200d 
memory. and within the four Seas the day of -the: fine levied, it they put not in their claim by their 
Aion or entry in the Cotmtry- within the year and the day 3 by which it appeareth that no lachefs of . 
man Noncompos mentis (hall barr him of his right. Alſo it appearcth by the Statute of 4 H.7, cap, 24 
That in ſuch Caſe if a man levieth a fine with proclamations, and at the time of the tine levicd he wy, þ 
hath right is Non compos mentis, and afterwards he recovereth his memory; that in this 'Caſe ke ouphe to þ 
{ue his Action or cntry within tive years after he becometh of found memory 3 and in ſuch Caſe in * 
ding he ſhall ſhew that at the time of the tine levied, he was Non compos mentrs,and all the ſpecial matte; . 
But if he who hath ſuch rightbean ideot, 6x*'N9# ebmpos merntir, and never recovercth his memory, the 
heir rfayhave an Action, 'or make his enfry-when he-will, for he is excepted ont of the body of the A& | 
and is riot tied to make ny tvtry,/ or bring hisAdion within'any-time, but'the party himſelf if he recs. | 
ver his memory. - The fame Law of him who is beyond Sea at the time ofthe tine levied and dieth,thee F 
his heir may enter of brivghis'Action when he will 3 And in-ſuch Caſe the'Lord by eſcheat ſhall take aq. Þ 
vantage of his Non ſie memtorie; infancy,” impriſonment, or being beyond Seaof his tenant :- For if Log | 
and tenant be, ahd the tenant bt difeiſed, andthe difſeiſor levicth a tine, the difſeiſee being within ag, 
Non compbs. mentis, or in priſov, ' or beyond Sea, and afterwards the diflcifor taketh back an ctiate to him. | 
ſelf in fee, and afterwards the difſeifee- within age,” Non conipos'mentis, in priſon, or beyond the Sea dich | 
without heir; the Lard by efcheat ſhall take advantage of every 'of them againſt the difſciſor. So if | 
collateral warranty deſcend vpon a Nori tompos mentis, which he, might have: avoided by entry : But a | 
idcot or Non zompos mentis by their lachefs(hall be barred -of their entry, becauſe if they be diſſeiſed, ani | 
the difſeiſor dieth ſcifed it ſhall take away their entry, butafter their death theirheir cannot enter nortake | 
advantage ' of the infirmity of their aunceſtor; -and his lacheſs which ſhall prejudice himſelf ſhall not pre. 
judice his heir of his entty, and' that appeareth'by Littleton Chap. Continual claim 39. For .Littleton faith, 
No lachcſs can be adjudged by the Law in tilt who hath not diſcretion in fuch Caſe, ſeil.having regard to 
his heir, and fo isthe differctte, ' OO os | ' 
_ And as tothat whichiseqmmonlyvbje&ed, That the civil Law in this point is grounded upon grett: 
reaſon then the Common Faw: for by the Civil Law all a&ts which ideots or Non compos mentts do with 
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out their Tutor'are utterly void, and that" ſcemeth to ſome more reaſonable then the Common Law, he 
cauſe he-who is an ideot or Non compos-mentis wanteth diſcretion or underſtanding, and the ſame cometh 
by the a& and viſitation of God, therefore they ſay (God forbid_) that his a&ts or lacheſs during th 
time ſhould bind him. - Others conceive that the ancient - Common Law agreeth with the Civil Lawy 
this Cafe ;” for Bra&on lib. 3. fol. xoofaith;- Farioſus autem ſtipulari non poteſt, 'nec aliqued negotium' agn 
quia non intelligit quid agit : And therefore it ſeemeth unreaſonable that things done by them who har 
 nodiſcretion nor uſe of reaſon, © (as Brafon faith) non multum diſtant a brutis qui ratione carent, ſhoul 
bind-them 3 and therefore it is (as is commonly faid) a great defe& in Law, that no Tutor is affign 
tothem'by Law, who might protc& them, and principally their inheritance : As to that it is to knon 
* "That the Law of England hath provided forthem a Tutor, and hath made proviſion for the preſervatia 
of their inheritance, and their'goods alſo: - And: therefore in-the Caſe of an ideot, or fool- natural, fi 
whom there 15 no expethation bait that he dbring hislife will remain without diſcretion and uſe of reafr 
The Law hath given the cuſtody of him, and'of all that he hath to the King, who (as F. N. B, 232.) 
bounden of right by the Laws to defend his Subjes, and'their goods and chattels, lands and. tenement; 
And becauſe that every Subje& is in the Kings protection, an ideot who cannot defend nor govern hin 
ff, nororder his lands and tenements, goods and chattels, the King of right ought to have the orde 
ing of his lands and tenements, goods aL charts and that appeareth was 'the Common Law, Fa 
Bratfon fo. 16: who wtote in 5'E. 1. faith; That if any heir be a natural fool, 'by which he :is. not abt 
to demand or keep his inheritance; that ſuch heirs of whomſoever they hold male or female remain intie I 
cuſtody of the King with all their heritage. | And upon that followeth the Statute of Prerog. Regis 9: i 
made in 17 E. 2. long time after Bratton wrote; was but a declaration of the Common Law. 1 
therewithagreeth 18 E, 3.  Scire facias 10, 'whereit appeareth bythe faid Statute Prerogativa Regis, Wu | 
Rex habebit cuſtodiam terrarum fatuorum natnralium, capiendo exitus eorundem ſine vaſto & deſtrudtione, © | 
Veniet eis ent ſua, de cujuſcunque fed terre ille fuerint,, & poſt mortem eornndem reddat eam reftis het | 
aibus, ita quod pullatenus per eoſdem fatuos alienentur, nec eorum heredes exheredentur : Upon which wars Þ 
T obferve divers things. = | | 


- I. That the Law gave the King but the cuſtody of the lands of the ideot : and although the ſane | 
continue during the lite of the ideot, yet having but the cuſtody, the King hath not the frechold or ft, þ 
but the frechold'is in the ideot 3 For the Statute ſaith, Qzod poſt mortem eorum reddet ea reftis heredibn, 
and that appeareth alſo in-17*E.3. 11. & 13 E. 3. Saver default 37. | 

. 2. Although the Statute ſaith, Cſtodiam terrarum, yet the King ſhall have as well the cuſtody of the 
body, and*of their goods and chattels; as of their lands and -other hereditaments, as well thoſc which 
they have 'by'ptrchace, as thoſe which they have as heirs by the Common Law. | 
'*. 3. That ht ovght tobe ideot 4 nuvitate, feil, fatuws naturalis, and not by accident or infirmity. - 

| 4. Thatnd fcoffment; gift, leaſe or releaſe that/an ideot - can make of his inheritance; but it ma) be 
avoided during his life, which appearcth by theſe words, its quod nullatenus per eoſdem fatuos alienentur, 
mee quod eorum beredes exhiredentizr-: Put caſe then that an ideot above the age of 21 years, maketh 4 & 
offinent in fee of his inheritanice;if you ask:how and in what manner it may be avoided during bis life? 
1 anſwer, that if it be found by-office at the Kings ſuit, that-he was ideot 4 nativitate, and that Þ& hath 


| aliencd his lands, then upon a Scjve facias againſt: the alicnee.the land hall be ſeiſed into the a 4 
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hands, and- thereby the inheritance ſhall be'reycſted in the ideot, - 18 E. 33.;Stine;facigs 10. 32 &. 3 Scire 
fac 106. 50 Aſc. 2. For the; Statute faith, Pod poſt mortem eorum reddat. eam veets: heredibus, which 
the King cannot. do, nor can.the King have.the poſlciſion of the land to his own uſe, 1f not that by the 
ice and ſciſure fuch, conveyance made by the ideot be deſtroyed, and that doth not impugn' the Faid 
Maxim at.the Common Law. For in this Caſe the ideot in. no plea that heican plead (hall. difable ot 
(ultifie hinaſclf : But all is found by office by che inquilition and verdict of 12 men at- the Kings ſuit, 
who are not concluded to, ſpeak the truth 5 and ſuch ofhce,when it is fourid ſhall have relation a tempore 
nativitatit,. to avoid all mcan acts made by the ideot, as, teoftments, relcales, GCC. and therewith agreeth 
23 B. 3. & Scire fac" 106. Stamf- Prerog, 34s F.N. B., 292..c-, But notwithitanding:the words of the 
aid AR are general and cmphatical nullatenus. alienentay,..yet.if.he aliencth by tine, or recovery, it:thall 
bind him, as hatly been (aid,, tor the cauſe aforeſaid. And.ſo after ſuch . office found all gifts made by 
him. of his goods or chattels, and all obligations made by ſuch idcot are-utterly void 3 and after ſuch of-: 
&ce found if the idcot be ſued in any Action, upon any obligation or 'weiting that he hath made,. the 
King, by his Writ (ſo long as the Othce ſtandeth in-force) reciting the office ſhall {end a_ Swperſedeas to the 
Juſtices; where che ſuic is begun : But the King [hall not have thecuſtody of the lands of an ideot holden 
by Copy, for the ſame is but an cliate at will by the Common Law 3 and if the King ſhould have the 
cuſtody thereof, it would be: miſchievous.to the Lord of the Mannor 3 But yet'an alienation made by an 
i 1cot of his Copihold land after ofhce found {hall be avoided, . vide 11 Elig, Dier 392. , 0 
And that the King (hall have the proteRtion of the goods and chattels; of! an». infant as well as of his 
lands, appeareth-by F. N. B. 232. where he ſaith, That if. an, infant.who cannot defend. govern or or- 
der his lands, tenements, goods, or chattels, \the King of right ought to have him in his cuſtody, and to. 
prote& him and his goods and chattcls,..and the ſame-appeareth allo by the Writ in the Regiſter, de Tdeo- 
2a inquirenda, where it 15 ſaid, Duia accepimus quad 1. de B. futuns & ideota exiftit, ita quod regimini ſui ip-' 


ſuns, terrarum, tenementorum, bonorum catallarum ſuorum non ſufficit, & quod-ipſe in fatuitate ſua. magnam [1 28] 


partem terrarum O* tenementorum ſuorum alienauit, & etiam magnam partem: bonorum .& catallorum ſuorum 
diſſipavit in exheredationem fuam, © noltri prejudic* manifeft*, nos indemnitate ipſius in hac parte proſpicere vo- 
Jentes, &c. By which it appearcth, That by the Common Law the King ſhall have as great proteQion 
of the goods and chattels of an ideot, as of his lands, and that as well the ſcattering of his goods and 
chattels, as the alienation of his lands is to be remedied and redrefſed by the King, to whom the Law 
hath given the protection and cuſtody of him. And as after office found he cannot alien, os oc SO, 
alicnations, gifts, 8c. made before office found, ſhall be avoided after office thereof found, as is afore-! 
ſaid, for no lacheſs ſhall be accounted in the King, nor no prejudice thereby ſhall accrue to the ideot for 
not ſuing the office before the feoftment of gift, But if the ideot dicth before office found, after his death 
no office can be found, for the words of the Writ are, Et ipſum viis & modis quibus ſuper ſtatu ſus melius 
poteritis informari circumſpeCe examinaretis, &c. which cannot be done when he is dead 3 and without of- 
fice the King cannot beentituled, 16 E. 3. Livery 30. and then the former differerices as to his lands and 
tenements a1 4 goods hold. | : : TS). 
The ſame Law if a man who was of ſound memory become Non compos mentis, and afterwards aliencth 
his lands or his goods and chattels, and afterwards by office at the Kings ſuit it is found, that he was: 
Non compos mentis, and that he hath aliened, 6c. the King ſhall prote& him who cannot prote& himſelf, 
as is aforeſaid, and (hall take the profits of his lands, and all that he hath, (which the King could not do 
if his alienation or gift ſhould ſtand) and therewith maintain him and his family, but the King ſhall not 
take any of the ſaid profits to his own uſe 3 and all this appeareth by the Statute of Prerogat. Reg. cap. 10: 
which was but a declaration of the Common Law ; Item Rex providebit, &c. And obſerve that the faid 
words of F. N. B, 232. that the King is bound of right by his Laws to defend his Subjects 3 and their 
goods and chattels, lands and tenements, extend as well to Non compos mentis, as toan ideot 3 but in Caſe 


\ of Non compos mentis the King ſhall not have intereſt in the lunatick (as he hath in the ideot) becauſe that 
' the lunatick may recover his memory which he hath loſt 3 and therefore in the Caſe of the ideot, the Law 


faith Rex habebit cuſtodiam, but in the Caſe of Non compos mentis, Rex providebit , and as to alienation 
made by Non compos mentjs, the words are all one as they are in the Caſe of the idcot, ſcil. Ita quod pred? 
ter” Of tenementa infra pred” tempus nullatenus alienentur , and therefore after the office found thereof, the 
alienation, gift, 6c. of him who is Non compos mentis, are in equal Caſe with the alienation or giftof an 
deot 3 and the faid words of the Writ in the Regiſter, Cycia accepimus quod I. de B. fatuns & ideota exi- 
ſtit, &*c, extend as well to Non _— mentis, as f00l natural, for afterwards in the fame Writ it is (aid, 
Diligenter inquiras fi idem T. fatuus & Ideota fit necne, & i ſit, tunc utrum a nativitate ſua, an ab alio tempore, 
znnc a quo tempore & qualiter & quomodo, & fi Incidis gaudit intervallis, & fi idem I. in exdem ftatu exiſtens ter- 
ras aut tenementa aliqua alienavit necne, &c. So that it appeareth that in Judgment of Law, Fatuw & 1 
deota include as well Non compor mentis, as Ideota a nativitate, and therefore they are in the ſame Caſe, as 
to the alienation of their lands apd _tenements, goods and chattels..... Hill, 28 H. 8. Rot. 4ot. in the 
Common Pleas the Caſe was 3 In Treſpaſs Qware clanſum fregit, and cutting his trees, in Paddington in 


| the County of Midg. by John Frauncis againſt William Holmes, The Defendant pleaded that it was found 


by office before the Eſcheator of the faid County of MidJ. that the faid Fohn Frauncis was a lunatick, 
and that he was ſciſed in fee of the land in which, 8c. for which the King feiſed his perſon,” and his 
land, and by his Letters Patents granted the rule, government and cuſtody of the ſame perſon and lands 
to the ſaid Holmes, queamdin that the perſon was lunatick, to take the profits to his own uſe, and o juſti- 
hed, and prayed in aid of the King 3 and thereupon it was demurred in Law, if he thoutd have aid or 
not. And it was adjudged, That he ſhould not have aid of the King, for this grant was utterly void, for 
the King is bound to keep the lunatick, his wife, children and houlhold, with the profits of the lands, 
and without taking any thing to his own uſe, but all to the uſe of the Non compos mentis and his family, 


| and all to the intent that the King may provide that he who wanteth reaſon ſhould not alien his lands, 
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nor waſte his goods. And the King - after office found, hath only proviſion, and hath not any cutog; | 
5 mie, 2s he hath of an ideot, and he hath nothing to grant over. 


of the body or lands of Nor 


But if the King providethone to have care and harp, 


ſhall be maintained, and that nothin 
ſelf, in this Caſe he is but as Baily 
Baily, or to his Executors or 
ploughboot and cartbodt,” and to 
not otherwiſe. And therewith 


vnciderit, propter quod 


Jann © 


—_ 


& of him who is Non compos mentis, that his famij 

nothing be waſted 3 or if one of his own head taketh ſo much upgy h; J 

'o him who is Nor compos mentis, and ſhall be accountable to him 4; 
and he cannot cut down trees but for neceſſary houſcboor 


r the aricient pales, and-all that the Baily may do he may do, te | 


_—_ a Writ in the Regiſter direRted to the Sheriff, Diligenter inqupy, ,, 
trum I. de B. & nethvitatis fue tempore ſemper haftenus prerus Ideota exiſtit, per quod cuſtodia terrarum & ,, 

tnentorune ſunrutm in GC. ad nos debeat pertinere, an per infortuninm vel alio modo in 
bujuſmodi cuftodia ad nos 
underſtand your Books,” 18 E.2, Fines 120. 3K.3; 


jmſmod; infirmitate wy 
pertinere non debeat, And fo by theſe differences yoy ill 
congeable. Statham. 3 E. 3. Formedon, 5E, 


70. 16 E. 3: Scire facids 10. and @ well 22 "E. 3; Serve facias-106, 17 Aſſ. 17. 17 E. 3. 11, 25 Af.1 


35 Aﬀe. 10. 50 
Rogier, which are 


office. 


© 2. 9 H. 6.6, 59 H6.24. 12.E, 
2: fo. 11,12. & lib.3."fo: 00. Britton fo. 66. Br. Dam 
| *with the reaſon of the Common Law. 


Reader, Trae Lives or devter is a Greek word, and proper 
the Latines it is taken for iterate or , fooliſh. 


8; 'F:N.B. 202. Stamf. Pr 


* 34+ Braf, 
inſta tate 9. and divers © r"5a 


er Writs in th þ 
operly ſignifieth a private man who jug | 


[129]. 
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of the King's Eccleſsaftical Law. | 


& " #. 5 F 
QN the Term of S. Hillary, in the 33 year of the reign of Queen Elizabeth,” Rots 
Ic 340. Robert Caudrey Clark brought an Action. of Treſpaſs againſt George Artor 
D for breaking of his Cloſe at Northluffenham in the. County 'of Ratland,! the: 
7th day of, Auguſt, in the 31ſt, year of the. reign' of the faid late: Queen 3, 
FMS The Defendant pleaded Not guilty; and the Jury returned and: {worn for triah 
SD of this iſſue, -gave.a ſpecial Verdi&; that is, they found the truth of the Caſe 
v7 at large, referring the ſame for the Law to the Judgment of the Court, to;this 
or Wl DP ws cffe& : They found that the Plaintiff betore-the Treſpaſs ſuppoſed to; be done, 
| oo *S& was Parſon of the Rectory of Sonthluffenbam in the--County atoreſaid;; whereok 
lace wherein the Treſpaſs was alledged- was parcel, and.found the Statute made in the.firft year of 
tie faid late Queens reign, by which in effect it is enacted 3 That ſuch Juriſdiction Ecclefialtical, as by, 
any Spiritual or Eccleſiaſtical power hath heretofore been, or may lawfully be exerciſed for the viſitation, _ 
of the Eccleſiaſtical eſtate, and, perſons, . and. for reformation, order and correction of the-lame, and of © 
all manner of Errors, Herefies, Schiſms, Abuſes, Offences, Contempts and Enormities within this Realm, 
| ſhould for ever be united and annexed to - the imperial Crown of this Realm-... And that her Highneſs, _ 
| her heirs arid ſacceſſors, ſhould have full power and authority: by vertue of that Act by LettersPatents uns | WW 
der the great Seal of England, to aflign, nominate and author ſuch perſons, being natural born -Sub- 
| Fes, 2s her Highneſs, her heirs or ſucceſſors ſhould think meet, to exerciſe and execute. under her 
Highneſs, her heirs arid ſucceſſors, all. and-all manner of Juriſdiction, Privileges. and Preheminences, in 
any wiſe touching or concerning any Spiritual or Eccleſiaſtical Juriſdiction-within this Realm of England 
and Ireland, and to. viſit, reform, redreſs, order, corre& and amend all ſuch Errors, Herefies, Schiſms, 
| Abuſes, Offences, Contempts and Enormities whatſoever; which by any manner Spiritual or Eccleliaſtis 
cal power, authority or juriſdidtion. can or may lawfully be reformed, . ordered, redrefſed, corrected, 
reſtrained or amended, to the pleaſure of Almighty God, the increaſe of vertue, and the conſervation of 
the peace and unity of this Realm. . And that ſuch perſons ſo to be named, afligned and authoriſed, 
d have full power and authority by vertue of that Ah, and of ſuch Letters Patents under her Highs 
nels het heirs and ſucceſſors, to exerciſe, uſe and execute all the premiſſes, according to the tengr and 
df of the faid Letters Patents, any matter or cauſe to the contrary notwithſtanding, | 
And afterwards the aid Queen by her Letters Patents under the great Seal of Eng/and, bearing date the 
ot day of December, in the ſix and twentieth year of her reign, according to the tenor of the aid AR, 
| wid authoriſe the Archbiſhop of Canterbury, the Biſhop of London, and divers others, or any three of 
ore of them, to inquire amongſt others, of the Statute of the firſt year of her reign, concerning the 
| Book of Common Prayer, with this clauſe alſo contained in the faid Letters Patents, wiz. Alſo we giveand 
gant full power and authority to reform, redreſs, order, corrc& and amend inall places of this ay all 
| rcOTg, 
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Of the Kings Ecclefiaftical Law. 


\aſſenſu 4. B.C.D. &t. collegarum ſuorum 3 and the Jury confluded their Vetdict 3 That if the ſaid don 


Oo, ——C—CERC 
Errors, Herefies, Schiſms, Abuſes, Contempts and Enormities, Spiritual or Eccleſiaſtical whatſgeyg, | 
which by any Spiritual or Eccleſiaſtical power, authority or Juriſdiction, can or may lawtully be ref, | 
med, ordered, redreſſed, corrected, reſtrained or amended by cenſures Ecclchialtical, deprivation, or other. þ 
wiſe, 8&c. And upon proof thereof had, and the offences atoreſaid, or any of them ſufficicntly proved þ 


againſt any perſon or perſons, by confeſhor}, lawful witheſs, or by any duc manner, &c. That they you 
or three of you ſhall have full power and authority to order and award ſuch puniſhment to any ſuch of 
fender by fine, impriſonment, cenſure of the Church, or otherwiſe, or by all or any of the ſaid ways, and | 
to take ſuch order for the redreſs of the ſame, as by your wiſdoms and diſcretions thall be tho 


and convenient, as by the faid Letters Patents more at large appeareth. And further they found th, &.. | 


eute of the firlt year of the reign of the ſaid late Queen, by which it is enacted, That the offendey aahe | 
that A& concerning the uniformity of Common Prayergahd being thereof lawfylly convicted acevrding'y 


the Laws of the Realm, by Verdi of twelve men,or by his confelſion, or by the notorious evidence f th Þ 


fa&.,ſhould forfeit for the firſt offence the value of his ſpiritual living tor one whole ycar,and (hould gg, | 
fix months impriſonment. For the ſecond offence to be committed after ſuch conviction, he thou}, Þ 
deprived ipſo fa&o of all his ſpiritual livings. And for the third offence to be committed after two on. © 
vidtions as is aforeſaid, he ſhall be deprived of all his —- and be impriſoned during hi Þ 
life. And that the faid Robert Caudrey before the time of the Treſpaſs ſuppoſed, was deprived  j; þ 
ſaid Benefice before the ſaid high Commiſſioners, as well for that he had preached againſt the (aid yy; Þ 
of Common Prayer, as alſo for that he refuſed to celebrate Divine Service according to the ſaid Book, wif 

ſhewed particularly wherein : Which faid ſentence of deprivation was given by the Biſhop of Lond, «þ 


vation were not warranted by Law, but void, then they found the Defendant guilty of the Treſpaſs: yÞ 
if the deprivation were not void in Law, then they found the Defendant Not guilty. : 
. And this Caſe was ſolemnly and oftentimes debated at Bar by the Council of either party, and av 
Bench by the Judges, and after great and long deliberation and conſultation had with the rat of 6 
Jud es, was in the Term of S, Hillary in the 37th year of the ſaid Queen adjudged. And it was aqui 
y che Council of the Plaintiff, that the ſaid deprivation was void for four cauſes. | 
Firſt, The faid Book of Common Prayer being authoriſed ard commatided to be obſerved by thelj 
A& of the firſt year of the Queen, upon the forfeitures and puniſhments therein compriſed, the offenci 
the Plaintiff is againſt that AG 3 for that A& only doth command the obſervation of the faid Book, 
infliteth puniſhments in ſeveral degrees for depraving or not deſerving of the ſame, and conſequat 
if the offence be againſt that Act, the Plaintiff ought to have been proceeded withal, and puniſhey 
cording to the ſame : And it was faid, that the faid At ,was .an Ad of great moderation and eq 
for the offender for his firſt offence ſhould not be ipſo fafto deprived, bit ſhould only loſe the prof 
his Eccleſiaſtical livings for one year, and ſuffer impriſonment for ſix months, to the end that fa 
were froward —_— a time to repent, and the well minded a time to conſent 3 and ſuch care 
the Ad of the o in this behalf, as if they committed one offence, and then another, and 
the ſecond many more 3 -yet ſhould not the offender be deprived for any of the later offences, unld 
had been firſt judicially convicted of record by verdict of 12 men, or by confeffion, or ndotoriou 
dence of the fa& : So as the ſecond offence for which he muft be deprived by the ſaid AQ, mhuſt bed 
and committed after ſach a judicial and folemn conviction and puniſhment according to the fail 
and then if ſuch'an open puniſhment and infliction ſhould not give. him underſtanding, and open 
heart to repent, then upon a like conviction for a ſecond offence, to be committed after ſuch a con 
on, deprivation ſhould follow. But in the Caſe now in queſtion, Caudrey the Plaintiff was depn 
from his ſaid Parſonage of Southbluffenbam for his ſaid firſt offence, being never convented or conn 
YX any ſuch offence before. And therefore it was concluded for this firſt Point, That the aid high 
miſfioners had not purſued the form and order preſcribed by the faid At ; Et non obſervate forma, ij 
rr admilatio Altus, and conſequently the deprivation of the Plaintiff is void, and therefore Judge 
ought to be given for him. And it was ſaid by the Plaintiffs Council, by way of anticipation; Ii 
albeit there was a Proviſo in the ſame AR for Archbiſhops, Biſhops, and their Chauncellors, Commil 
ries, Archdeacons, and other Ordinaries, having peculiar Juriſdiction, yet that did not give any ſtrap 
to the {aid deprivation for two cauſes. 1. That the Commiſſioners by force of the ſaid AR of 14 
and of the faid Letters Patents, are not within the ſaid Proviſo, but only Archbiſhops and Biſhops, W 
Chauncellors, Commiſſaries, &c. in-reſpe& of their ordinary Juriſdition. 2; Admitting it ſhoull#F 


tend to the ſaid high Commiſſioners, yet ought they to proceed according to the form and order f® 
_ iid AR, for an offence done againſt that A | 


Secondly, It was objeed by the Council of the Plaintiff, that Caudrey the Plaintiff was not dei 
either by the verdi& of 12 men, or by confeſſion, or by the 'notorious evidence of the fact, buthy®& 
fault in reſpe& he appeareth not, being duly precognifated or warned, which Caſe, as it was obj 
was Caſis omiſſus, & oblivioni datus, and not within the faid At. | 

Thirdly, It was objected on the behalf of the Plaintiff, That the faid ſentence given by the ſaid ug 
Commiſſidners was utterly void, for that they or any three or more of them having authority by fore 
of the ſaid A, and of the ſaid Letters Patents under the great Seal, ought to joyn in the Senten® 
and that one alone with the conſent of two or more of the other Commiſſioners cannot give a ſents 
for that every Commiſſioner hath equal authority, and by the ſaid Letters Patents three or more 
give the ſentence with conſent of others, and ſuch a Judgment given by any Commiſſioners of 
—_— or other Commiſſioners or Judges of the Common Law, were utterly void and of 

cffe&. 
Fourthly and Laſtly, It was obje&ed, That the faid Commiſſioners were not nominated and app 
ted, according to the ſaid Ac, for the Juriſdiction and Power given by the aid At to the Crown, be 
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name ſuch Commiſſioners as be natural born Subjects, and it doth not appcar-by the ſpecial verdict that 
the ſaid Commilſioners were natural born Subjects: And albeit the Judges as private men in their par- 


ticular knowledge did know them to be natural born Subjects, yet they being Judges of record ought 
only to ſee with judicial eyes, and to take knowledge of no more then doth appcar to them within the 
at, and not upon private knowlcdge out ot the Record, they only muſt give their 
Judgment, and upon that Record enter their Judgment alſo of Record, And ſeeing that the late Queen 
had 2s it was ſaid by the Plaintiffs Council, Eccletaattical Juriſdiction by the (aid Act of Parliament; 
and by the fame, power was gtvcn unto her to name Eccletiaſtical Commilſioners, the of neceflity muſt 
make her nomination according to the ſaid Act, having no other power, as was objected, but by the ſaid 
At; And ſeeing it was not ſpecially found that they Were natural born Subjects ; Et de non apparentibus 
& 101 exiſtentibus eadem eſt ratio : For this cauſe allo the faid ſentence of Deprivation was void, as given 
by Committioners not warranted by the ſaid At. 

As to the tirtt and ſecond Objection, both being grounded upon the ſaid Ad of Parliament, it was 
reſolved by the whole Court, that notwithſtanding theſe two ObjedGions, the {entence was not to be im- 
peached for cither of them, and that for three cauſes, Firlt tor that the ſaid Ac concerning the uni- 
formity of Common Prayer, being in the affirmative, doth not abrograte or take away the Juriſdiction 
Eccleſiaſtical, unleſs words in the negative had been added, as, and not otherwiſe, or in no other manney or 
form, or to the like ctfect 3 And this appeareth by the general rule of all our Books, as appcareth in 46 E; 
3. 4. 47 E-3-10. 20 HB. 6.11. 36 H.6.3. 3 E. 4.27. 3 H.7. 1. 14 Hl. 7.10.15 H.7. 16.33 HS, 
Dier 50. 4 Mar. Dier 135. Stradling's Cale, Pl. Com. 207, &c 
2. The Eccleſiaftical Law and the Temporal Law have ſeveral proceedings, and to ſeveral ends; the 
one being Temporal to inflict punilhment upon the body, lands, or goods; the other being Spiritual, 
pro ſalute Anime, the one to puniſh the outward man, the other to reform the inward, and this ap= 
pearcth in 12 H. 7. 22. & 10 E.4. 10,0. Then both theſe diftin& and ſeveral Juriſdictions con- 
fiſt and ſtand well together, and do joyn in this, to have the whole man inwardly and outwardly 


Record, for upon th 


reformed, | : 
3. The Proviſo in the faid Act doth make this queſtion without queſtion, for by it is provided, 


ordained, and enacted by the authority aforeſaid, That all and tingular Archbiſhops and Biſhops, and 
every of their Chancellors, Commiſlaries, Archdeacons, and other Ordinarics, having any peculiar 
Eccleſiaſtical Juriſdition, ſhould have full power and authority by vertue of that A, as well to enquire 
in their Viſitation, Synods, and elſewhere within their  rryproes as at any other time and. place to 
take occalions and informations of all. and every the things above mentioned, done, committed or 
perpetrated within the limits of their Juriſdictions and Authority, and puniſh the ſame by Admoni- 
tion, Excommunication, Sequeſtration, or Deprivation, and other Cenſures and Proceſs in like form 
as heretofore had been uſed in like Caſes by the Queens Eccletiaſtical Laws, as by the ſaid A appear- 
eth. So as ſeeing, if that Ad had never inflicted any puniſhment for depraving or not obſerving the 
Book of Common Prayer, yet the ſame being allowed and commanded to be obſerved for uniformity 
of Common Prayer, and the unity and peace of the Church 3 The Eccletiaftical Judge may deprive 
ſuch Parſon, Vicar, 8c. as ſhall deprave or not obſerve the ſaid Book, as well for the firſt offence, 
as: he tight have done by the Cenfures of the Church,” and the Eccleſiaſtical Laws, as if no form of 
puniſhment had been inflicted by that At; And this doth evidently appear by the ſaid Proviſo : For 
thereby notwithſtanding any thing in that Ad contained, they may puniſh ſuch offenders by Admoni- 
tion, Excommunication, Scqueſtration, or Deprivation, and other cenſures and proceſs, in like form 
as heretofore hath been uſed in like Caſes by the Queens Eccleſiaſtical Laws, and are not bound to pur- 


- ſue the form preſcribed by the ſaid A, which is to puniſh the offender according to the Temporal Law: 


And it was reſvlved that if the Juriſdiction of the Archbiſhops and Biſhops and their Chancellors, Com- 
miffaries, Archdeacons, and other Ordinaries , having any- peculiar Eccleſiaftical Juriſdiction were 
provided for by the ſaid ſaid Ad, a fortiori the High Commiſſioners authorized by another A& in 
the fame Parliament were zacite provided for, nia ci licet quod majus eft, non debet quod minus eſt non 
licere, 

As to the third Objection it was alſo reſolved by the whole Court, that the ſentence given by the 
Biſhop, by the conſent of his Colleagues, was ſach as the Judges of Common Law ought to allow to 
be mr according to the Eccleſiaſtical Laws : For ſeeing their authority is to proceed and give ſentence 
m Eccleſiaſtical cauſes, according to the Eccleſiaſtical Law, and they have given a ſentence in a cauſe 
Eccleſiaſtical apon their proceedings, by force of that Law 3 The Judges of the Common Law ought 
to give faith and credit to their ſentence, and to allow it to be done according to the Eccleſiaſtical Law 3 
For cuilibet in ſua arte perito eſt credendum. And this is the common received opinion of all our Books, 
as appeareth in 11 H. 7.9- 34 H.6. 14, &c. and in Bunting and Leppingwel's Caſe in the fourth Part 
of my Reports ; And this is the uſual form of all the ſentences in their Eccleſiaſtical Courts : And this 
very Point, Tr. 23 Regine Elis. in this Court between Cheyney and Frankpvel, all the matter being found, 
as this Caſe is by ſpecial verdi& was adjudged. 

As to the fourth Obje&ion, viz. That the ſaid Iate Queen had only power by force of the faid Act 
to nominate Commiſſioners for Eccleſiaſtical cauſes, and thercfore your ſaid Nomination: not purſuing, 
the authority given unto her by that A& ſhould be void. Hercunto a threefold anſwer was given and 
reſolved by the whole Court. Bs 
' 1, That they which were Commiſſioners, and had places of Judicature over the Kings Subjects, ſhould 
be intended to be Subjes born and not aliens : But if in verity they were aliens, yet in reſpe& of the 
general intendment to the contrary, it ought to be alledged and proved by the other party 3 For, Stabitur 


Preſumptioni donec probetur in contrarinm« 


L! | z, The 


Of the Kings Eccleſiaſtical Law. Part Y. 


— 


withſtanding, Jus Civile. Romanorum : And as the Normans. borrowing all or moſt of their Laws fron 


2, The Jurors havc tound that the Queen by her ſaid Letters Patents, did authorize thum Seerndum 
formam Statuti predict 3 and therefore it doth by neceſſary conſequence anwunt to as much as if they 
had found they had been Subjefts born : For if they were not Subjects born, they could not be authorizeg 
ſecundum formam Statuti predicti. Vide 11 H. 4. 4. 13 Eliz. Dier fol. And the rathcr tor that it is tound 


by ſpecial verdict. : : ; | 

2 It was reſolved, That the ſaid A& of the firſt year of the faid Iate Qucen concerning, Eccleſiatica] 
Juriſdiction, was not a Statute introductory of a-new Law, but declaratory of the old 3 which appeax- 
cth as well by the title of the faid Act, viz. An Ad reſtoring to the Crown the ancient Juriſ diction muy the 
ſtate Fcclefiaftical and Spiritual, &c. As alſo by the body of the A&t in divers parts thereof ; for that 
Ac doth not annex any Juriſdiction to the Crown, but that which in truth was, or of right ought 
to be by the ancient Laws of the Realm parcel of the Kings - Juriſdiction, and united to his Imperiz 
Crown, and which lawfully had been, or might be _ ed within the Realm 3 The end of which 
Juriſdiction, and of all the proceeding thereupon was, that all things might be done in Cauſes Ecqe. 
fraſtical to the pleaſure of Almighty God, the increaſe of vertue, and the conſervation of the peace ang 
unity of this Realm, as by divers parts of the ſaid Act appeareth : And therefore as by that A& yy 
pretended Juriſdidtion exerciſed within this Realm, being either ungodly or repugnant to the Prerogy, 
tive, or to the ancient Law of the Crown of this Realm, was or could be reſtored to the ſame Croyy, 


according to the ancient right and Law of the ſame : So it that Act of the firſt year of the late Queen ; 
had never been made, it was reſolved by all the Judges, that the King or Quecn of England for the tine | 


being, may make ſuch an Eccleſiaſtical Commiſſion as is before mentioned, by the ancient Prerogativeand 
Law of England. And therefore by the ancient Laws of this Realm, this Kingdom of England is an 
ſolute Empire and Monarchy confifting of one head, which is the King 3 and of a Body politick, com. 
pa&t and compounded of many, and almolt intinite ſeveral, and yet well agreeing members 3 All which 


the Law divideth into two general parts, that is to ſay, The Clergy, and The Laity, both of them next þ 
and immediately under God, ſubject and obedient to the head : Alſo the Kingly head of this politick Þ 


Body is inſtituted and furniſhed with plenary and entire power prerogative and juriſdiQion, to render 
juſtice and right to every part and member of this Body, of what eſtate, degree, or calling ſoever, in 


all cauſes Eccleſiaſtical or Temporal, otherwiſe he ſhould not be. Head of the whole Body. And as in 7 


Temporal cauſes, the King by the mouth of the Judges in his Courts of Juſtice doth judge and deter 
mine the ſame by the Temporal Laws of England 3 ſo in cauſes Eccleſiaſtical and Spiritual, as namdy, 


Blaſphemy, Apoſtacy from Chriſtianity, Herettes, Schiſms, ordering Admiſſions, Inſtitutions of Clerk 


celebration of Divine Service, Rights of Matrimony, Divorces, general Baſtardy, ſubtraQtion and rigit 
of Tithes, Oblations, Obventions, Dilapidations, Reparation of Churches, Probate of Teſtaments, Adi 
nittrations, and accounts upon the ſame, Simony, Incelts,Fornications, Adulteries, Solicitation of Chaſtih, 


: 3 


Penſions, Procurations, Appeals in Eccleſiaſtical cauſes, Commutation of Penance, and others, (the conv i 


fans whereof belong not. to the Common Laws of England.) the ſame are to be determined and decided | 


by Eccleſiaſtical Judges, according to the Kings Eccletiaſtical Laws of this Realm : For as the Ronin 
fetching divers Laws from Athens, yet being approved and allowed by the State there, called then not 


England, yet baptized them by the name of the Laws or Cuſtoms of Normandy 3 So albeit the Kings of 
England derived their Eccleſiaſtical Laws from others, yet ſo many as were proved, approved and allowed 
here, by and with a general conſent, are aptly and rightly called, The Kings Ecclefiaftical Laws of England; 
which whoſoever ſhall deny, he denicth that the King hath full and plenary power to deliver - juſtice 
all cauſes to all his Subjects, or to puniſh all crimes and offences within his Kingdom : *For that as befar 
it appeareth'the deciding of matters ſo many, and of ſo great importance, are not within the conuſand 
of the Common Laws 3 and conſequently that the King is no compleat Monarch, nor Head of the who 
and entire Body of the Realm.. But to confirm thoſe that hold the truth, to ſatishe ſuch as being nt 
inſtruced, know not the ancient and modern Laws and Cuſtoms of England, every man being pe- 
{waded as he is taught 3 Theſe few demonſtrative-proofs out of the Laws of England, in ſtead of many 
in order, &. ſerie temporum, are here added. | Mn 
Kenulphus Rex, &c. per literas ſuas patentes, concilio, &* conſenſu Epiſcoporum, &* Senatorum gentis ſut, 
largitus fit Monaſterio de Abindon in Com. Bark. ac cuidam Rachnio tunc Abbati Monaſfterii, &-c, quand 
ruris ſui portionem, id eſt, quindecim Manſias, in loco qui a Ruricolis tunc nuncupabatur Culnam, cum omnib 
itilitatibus ad eand” pertinent”, tam in magnis quam in modicis rebus in aternam hereditatem. Et quod pra, 
Ruchninus, &c. ab cmni Epiſcopali Jure in ſtmpiternum eſſet quietus, ut inhabitatores ejus,. nullius Epiſcopi at 
ſuorum officialinm jugo inde deprimantur, fed in cunfy rerum eventib* & diſcuſſionib* cauſarum Abbatis Mau 
ſterii pred. decyeto ſubjiciantur. Tra quod, &c. As by the ſaid Charter pleaded in 1 H. 7. and vouchedly 
Stanford, at large appearcth : which Charter granted about 850 years fithence, was after confirmed jr 
Edwin” Britannie, Anglorum Regem, & Monarcham : By which it appearcth, that the King by his Charter 
made in Parliament '(for it appeareth to be made by the Council and conſent of his Biſhops and Sene- 
tors of his Kingdom which were aſſembled in Parliament) did diſcharge and exempt the ſaid Abbot 
from the Juriſdiction of the Biſhop, &c. And by the fame Charter did grant to the ſaid Abbot 
Eccleltaſtical Juriſdiction within his faid Abbey, which Eccleſiaſtical Turiſdid 
Eich - , continued until the diſſolution of the ſaid Abbey in the Reign of King Henry the 
loAtn, 
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Of the Kings Eccleſiaſtical Law. 


Part V. 


In the Reign of King Edward the Confeſſor. 


*HE King, who is the Vicar of the highe/i King, 15 ordained to this end, that he ſhould govern 
and rule the Kingdom and people of the land, and above all things the holy Church, and that he 
defend the ſame from wrong, doers, and dcliroy and root out workers of milchict, And this ſhall {uffice 


for many before the Conquelt. 
In the Reign of King William the Firs. 


T is agreed, that no man only ean make any appropriation of any Church having cure *of Souls, 
I being a thing Eccleſiaſtical, and to be made to ſome perſon Ecclefialtical, but he that hath Eccleſiaſti- 
cal Juriſdiction : But William the Firlt of himſelt without any other (as King of England) made appro- 
priation of Churches with Cure, to Eccleſiaſtical perſons, wherctore it tolloweth that he had Ecclefiattical 


Juriſdi-tion. 
In the Reign of King Henry the Firs. 


Enry by the Grace of God King of England, Duke of Normans ; To all Archbiſhops, Biſhops, 
H Abbots, Earls, Barons, and to all Chritiians as well preſent, as to come, &c., We do Ordain as 
well in regard of Eccleſiaſtical as Royal Power, : that whenloeyer the Abbot of Reading ſhall die, that all 
the poſſeſhons of the Monaſtery whereloever it is do remain entire and free with all the rights and. 
cuſtoms thereof, in the hands and diſpolition of the Prior and the Monks of the Chapter of Reading : 
We do therefore ordain and eſtabliſh this Ordinance to be obſerved for ever, becauſe the Abbot of 
Reading hath no revenues proper and peculiar to himſelf, but common with his Brethren > Whoſoever 
by Gods will ſhall be appointed Abbot in this place by Canonical election, may not diſpend the Alms 
of the Abbey by ill uſage with his ſecular Kinſmen, or any other, but in entertaining the poor Pilgrims 
and Strangers, and that he have a care not to give out the rent lands in fee, neither that he make 
any ſervitors or ſouldiers, but in the ſacred Garment of Chriſt, wherein let him be adviſedly provi- 
dent he entertain not young ones, but that he entertain men of ripe age or diſcreet, as well Clerks as 


Lay-men. | 
In the Reign of King Henry the Third. 


I the time of H. 3. and his Progenitors Kings of England, and ever ſithence, if any man did ſue 
betore any Judge Eccleſiaſtical within this Realm, for any thing whereof that Court by allowance 
and cuſtom had not lawful conuſance, the King did © ever by his Writ under his Great Seal prohibit 
them to proceed : And if the ſuggeſtion made to the King, whereupon the prohibition was grounded 
were after found untrue, then the King by his Writ of conſultation under his Great Seal, did allow 
and permit them to proceed. Allo, in all the Reign of H.3. and his Progenitors Kings of England, 
and ever fithence, it any ifſue were joyned upon the loyalty of marriage, general baſtardy, or ſuch like, 
the __ did ever write to the Biſhop of that Dioceſs, as mediate officer and miniſter to his Court, to 
certific the loyalty of marriage, baſtardy, or ſuch like 3 all which do apparently prove, that thoſe Eccle- 
liaftical Courts were under the Kings Juriſdiftion and Commandment, and that one of the Courts 
were ſo neceſſarily incident to the other, as the one without. the other could ' not deliver Juſtice to the 
parties, as well in theſe particular Caſes, as in a number of Caſes before ſpecified, whereof the Kings 
Eccleſiaſtical Court hath Juriſdition-: Now to cotnmand and to be obeyed, belong to.Soveraign and 
Supreme Government. . | 

By the ancient Canons and Decrees of the Church of Rome, the iſſue born before ſolemnization of 
marriage, is as Jawful inheritable (marriage following) as the iſſue born after marriage 3 But this was 
never allowed or appointed in England, and therefore was never of any force here : And this appeareth 
by the Statute of Merton, made in the 20th Year of King Henry the Third. 

To the Kings Writ of Baſtardy, whether one being born afore Matrimony may inherit in like manner 
as he that is born after Matrimony, all the Biſhops anſwered, that they would not, nor could notanſwer 
to It, becauſe it was direly againſt the common order 'of the Church 3 And all the Bithops requefted 
the Lords, that they would conſent that all ſuch as were born afore Matrimony ſhould be legitimate, as 
well as they that be born within Matrimony, as to the ſucceſſion of Inheritance, for ſo much as the 
Church acccpteth ſuch to be legitimate : And all the Earls and Barons with one voice anſwered, We will 
not change the Laws of Eng/and which hitherto have been uſed and approved. 
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ln the Reion of Kino Edward the Firs. | An 

Ret f | > | the 

N the Reign of King Edward the Firſt, a Subject brought in a Bull of Excommunication againſ | $0 
I another Subject of this Realm, and publiſhed it to the Lord Treaſurer of England, and this was þ i 


the ancient Common Law of England adjudged Treaſon againſt the King, his Crown and Dignity, 6, ; _ 


the which the offender ſhould have been drawn and hanged, but at the great inſtance of the Chanczyy, | / 
and Treaſurer, he was only abjured the Realm for ever. = : | Gas 

The ſaid King Edw. 1. preſented his Clerk to a Benctice within the Province of York , who was re. © mil 
fuſed by the Archbiſhop, for that the Pope by way of Provition had conferred it on another 3 The Kin, | 7 
thereupon brought a 24are non admiſit, the Axchbiſhop pleaded that the Bithop of Rowe had long ns Bn 
before provided to the ſaid Church, as one having ſupreme authority in that Caſe, and that he durt & fron 
not, nor had power to put him out, which was by the Popes Bull in poſſcihon : For which his high 1 
contempt againſt the King, his Crown and Dignity, in retuking to, execute his Soveraigns commany, ® aftic 
ment, fearing to do it againſt the Popes proviſion, by judgment of the Common Law, the lands of ty # whi 
whole Bilhoprick were {ciſed into the Kings hands, and lott during his lite ; which Judgment was beſo leſs 
any Statute or A& of Parliament was made in that Caſe. And there it is ſaid, that for the like offence, q 
the Archbiſhop of Canterbury had been in worle caſe by the Judgment of the Sages of the Law, thentyþsl Fcc 
puniſhed for a contempt, if the King had not extended grace and favour to him, E Or 


Concerning men twice married (called Bigamy) whom the Biſhop of Rome by a Conſtitution mat, | / 
at the Council of Lyons hath excluded from all priviledge of the Clergy, whereupon certain Prelts . the 
(when ſuch perſons had been attainted for felons) have praycd for to have them delivered as Cle | * Subj 
which were made Bigamy before the ſame Conſtitution. It is agreed and declared before the King ang; bein 
his Council, that the ſame conſtitution ſhall be underſtood in this wiſe, that whether they were Bigany "777 
before the tame conſtitution: or after,they ſhall not from henceforth be delivercd to the Prelates, but julice &® thou 
ſhall be executed upon them as upon lay-people. | | | Guſt 

In an A& made at a Parliament holden at Carlile in the 25 year of the ſaid King E4. the Fitrſt ; 5 Offi 


W. 


declared, that the holy Church of England was founded in the ſtate of Prelacy within the Realm Ir 
England, by the King and his Progenitors, &c, for them to inform the people of the Law of G OD, aff of tl 
to keep Hoſpitality, give Alms, and do other works of Charity, &c. And the ſaid Kings in times wiſh with 
were wont to have their advice and counſel for the ſafegard of the Realm when they had need wen W that 
Prelates and Clerks ſo advanced 3 The Biſhop of Rome uſurping the Seigniories of ſuch Benefices, did mW noto 
and grant the Game Benefices to aliens which did never dwell in England, and to Cardinals which mis have 
not dwell here, 8c. in adnullation of the'ſtate of the holy Church of England, diſheriſon of the Knfſ Plair 
Earls, Barons, and other Nobles'of the Realm, and in offence and deftruction of the Laws and Ripk R 
of this Realm, and againſt the good diſpoſition and will of the firſt Founders 3 It was enacted by & V 
King, by aſſent of all the Loxds and Comminalty in tull Parhament, That the faid oppreſſions, griemW coo 
ces, and damage in this Realm, from thencefoxth ſhould not þe Cuffered, as.mare at large appearcthh thex 
that A&, ON __ = | | may 
| | To RE | _ . KM Tith 
. . þ "FE - 
tn the Reign of King Edward the Second, | 
Pe ae Safes uclh ns | clude 


Lbeit.by the ordinance of Circumſpeife aggtis made in the 13th Year of Egw. 1. and by gener MW 24 t 
A lowance and uſage, the Eccleſiaſtical Counts held plea of: Fithes, obventions, cations mortgh Teſta 
redemptions of penance, laying of violent hands upon a Clerk, defamations, 8c, yet did not the Clay ſi ere 
think themſelves aſſured. nor;quict from Prohibitions purchaſed by Subjects, -until that King, Ea. 2, allow 
his Letters Patents under the Great Seal, in.and by conſent of Parliament, upon the Petitions ofts © 0% 
Clergy, had granted unto. them to have Juriſdiction in thoſe caſes. The Kivg in a Parliament lan | , T! 
in the 9th Year of his Reign; after particular anſwers made to their Petitions, concerning the matters | by hi 
aboveſaid, doth.grant and. give his Royal affent in theſe words ; | _- | 
We deſiring, as much as. ' of right we may, ta provide for the State of the. Church of England, and ther | for t] 
quiliity and quiet of the Prelates of the ſaid Clergy, to the honour of God, and the amendment of the Site 6 | and! 
#be ſaid Chierch, aud of the Prelates and Clergy, ratifying and opproving all and fingudar the ſaid anſwers nw | Bull 


appear-in the ſaid AG}, and all and fiugular tbings in the ſai, anſwers contained \ we-do for us and our bit - | 
graut and-comwand thet the ſame be inviolably kept for ever : Willing and granting for us and our heirs, Ji * © 
the ſaid Prelates and Clergy and their. ſucceſſors for ever, do exerciſe Eccleſiaſtical FuriſdiGion: in the premiſe t I 
according to. the tenour of the ſaid. anſwers EAT” ie Ty pms: 2 _ 
= b AE boxes : = | 51 0 7 =” v 
In the Reign of King Edward the Third. | King 

AN Excommunication- by the Archbiſhop,. albcit | it be difannulled by the Pope or his Legates, iS | Fn 
. to beallowed, neither ought the Judges to give any allowance of any ſuch ſentence of the Pop* F 

or his Legat, | | aha. eXecl 
It is often reſolved that all the Biſhopricks within England were founded by the Kings Progenitors Far 


and therefore the advowſons of them all belong to the King, and at the firſt they were donative > And || 
that if an Incumbent of any, Church with Cure die, if the Patron preſent not within ſix months, the Con: 


Bithop of that Dioceſs ought to collate, to the end the Cure may not be deſtitute of a Paſtor 3 If wt 
negit- 


tam 
— 
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: negligent by the ſpace of fx months, the Metropolitan of that Dioceſs ſhall confer one to that Church : 
| And if he alſo leave the Church deſtitute by the {pace of f1:x months, then the Common Law giveth to 
* the King as to the ſupreme within his own Kingdom, and not to the Bilhop of Rome, power to provide 
a competent Paſtor for that Church. 5 LPs "IE 

The King may not only exempt any Eccleſiaſtical perſon from the Juriſdiction of the Ordinary, but 
may grant unto him Epiſcopal Juriſdiction z As thus 1t appcarcth there, the King had done of ancient 
time to the Archdeacon of Richmond. : - >, 

All Religious or Ecclcliaftical houles, whereof the King was Fonnder, arc by the King, exempt 
from ordinary Juriſdiction , and only viſitable , and corrigible by the *Kings Eccleſiaſtical Coms 
_— Abbot of Bury in S»ffolk, was exempted from Epiſcopal Juriſdiction by the Kings Charter. 

The King preſented to a Benehice, and his preſentce was diſturbed by one that had obtained Bulls 
| from Rome, for which offence he was condemned to perpetual impriſonment, &c. 

 'ithes ariling in places out of any Pariſh the King thall have, tor that he having the ſapreme Eccleſi- 
aſtical Juriſdiction, is bound to provide a ſufficient Paſior that (hall have the Cure of Souls of that place, 
which is not within any Pariſh 3 And by the Common Laws of England it is evident, that no man un- 
leſs he be Eccleſiaſtical, or have Ecclchiaftical Juriſdiction, can have Inheritance of Tithes. 

The King ſhall preſent to his free Chappels (in default of the Dean) by laps in reſpe& of his ſupreme 
Eccleſiaſtical Juriſdiction, And Ezberbert faith, That the King in that Caſe doth preſent by laps as 
Ordinary. - ; : 

An Excommunication under the Popes Bull, is of no force to diſable any man within England : And 
the Judges ſaid, That he that plcadeth ſuch Bulls, though they concern the Excommunication of a 
Subject, were in a hard caſe, if the King would extend his juſtice againſt him. It Excommunication 
being the extreme and final end of any Suit in the Court at Rome, be not to be allowed within __ 
England, it conſequently followeth, that by the ancient Common Laws of England, no Suit forany caule ; 
though it be ſpiritual riſing within this Realm, ought to be determined in the Court of Rome 5 Dia - 
& fruſtra expeCiatur eventus cnjus effetius nullus ſequitur : And that the Biſhops of England are the immediate 
* Officers and Miniſters to the Kings Courts, . 

In an Attachment upon a Prohibition, the Detendant pleaded the Popes Bull of Excommunication 
of the Plaintiff. The Judges demanded of the Detendant if he had not the certificate of ſome Biſhop 
| within the Realm;tcſtifying this Excommunication : To whom the Council of the Defendant anſwered, 

that he had not, neither was it as he ſuppoſed neceflary 3 For that the Bulls of the Pope under lead were 
notorious enough : But 1t was adjudged that they were not ſufficient, for that the Court ought not tb 
| havexegard to any Excommunication out of the Realm; And therefore by the rule of the Court the 
| Plaintiff was-not thereby diſabled. | 
| Reges ſacro oleo uniii, ſunt Spiritualis Juriſdittionis capaces. | dat AI} 
| WhereaPrior is the Kings debtor, and ought to have rTithes of another ſpiritual perſon, he may 
{ chooſe either to ſue for ſubtradkion of his Tithes in the Eccleſiaſtical Court, or.in the Exchequer, and yer 
the perſons and matter alſo. was. Ecclehiaftical: For ſeeing the matter by a mean concerneth the King, he 
may ſue for them in. the Exchequer as well as in the Ecclefiaſtical Court,: and there ſhall the right of 
| Tithes be determined. And Fitzherbert in his Nat. Bre. fol. 30. holdeth, that before the Statute of 18 F. 
3. cap. 7. that right of Tithes were determinable at the Temporal Courts at- the election of the party ; 
| And by that Statute aſſigned to be determined in - the Ecclehiaftical Court, ant the Temporal Court ex- 
cluded thereof; And the Courts of divers Minnors of the Kings, and of other. Lords in ancient times 
{ had the Probates of laſt Wills and Teftaments, and it appearcth by 11 H«:7. fol. 12. That Probate of 
Teftaments did not appertain to the Ecclefiaſticat Court, but that of late time they were detexminable 
there : So as of ſuch cauſes, and in ſuch- marmer as. the: Kings of the Realm by general conſent and 
aJiowance . have: afſigned to - their Eccleſiaſtical Courts , they have Juriſdition by force of ſuch 
allowance. P FA $0) 8: | | | 

The King did by his Charter tranſlate Canons ſecular, into.regular and religious perſons, whichhe did: 
by his Eccletiaftical Juriſdiction, and could. not do it unleſs he had juriſdiction Ecclefiaftical. ' 

The Abbot off Waltham died. in the 45h Year of E..3. and.one Nicholas Morris was cledted Abbot,who 
for that the Abbey was-cxempt from ordinary juriſdiction, ſent to: Rome tobe confirmed by the Pope 3 
and becauſe the Pope by his-conftitutions had reſerved all: ſuch collations to himſelf, he'did recite by his 
Bull; that:he having no. regard: to the cle&ion of the faid Nicholas, gave to him: the faid Abbey, and 
the ſpiritualtics and temporalties belonging to the ame, of his ſpiritual grace,. and at the requeſt (as he 
feigned) of the King of England; This Bull was read and conſidered of in Council, that is, before all: 
the Judges of England, and: it was reſolved by them all, that this Bull was-againſt the Laws of England, 
and that the-Abbot for obtaining the ſame was fallen into the Kings mercy, whereupan all his poſſcifions 
were {ciſed into: the Kings hands, as more at large by the faid Caſe appeareth, ; 

Where the Abbot of Weſtminſter had a Prior and Covent who: were regular and dead in Law, yet the 
King by his Charter did divide that Corporation, and made the Prior and Covent a diſtin& capable 
Body, to-ſuc and be ſucd by themſelves. HET 

At a Parliament holden in the 25th Year of King Edward the Third 3 It was enacted: by conſent of 
the whole Parliament, that as well they that obtained proviſions from Rome, as they that pat them in 
execution, ſhould be out of the Kings prote&tion : And: that a..man might do with them as with the 
enemies: of the King 3 and he that offendeth againſt ſuch proviſors in body, goods, or other poflethions, 
ſhould be excuſed againſt all people, and ſhould never be impeached or grieved for the ſame : By which 
Law. every man- might lawfully kill ſuch an offender, as a common enemy againſt the King and his 
Country, ſo. hainous were ſuch offences then holden. 


Afterwards 


"PH & 
w'Y 


Ee Re EY 


—— —— DOC 


Of the Kings Eccleſiaſtical Law. 


— ———— 


Afterwards in the fame 25th Year of King Edward the Third ; It was in open Parliamcnt þ 
grievous complaints of all the Commons of this Realm, thewcd that the grievances and miſchicts afore. 
{aid did daily abound,to the great damage and deſtruction of all this Realm,more then ever were before 
viz. That of late the Biſhop of Rome by procurement of Clerks and otherwiſe, had reſerved any did 
daily reſerve to his collation, generally and ſpecially as well Archbiſhopricks, Abbics, and Priories, 
other Dignities, and other Benefices of England, which were of the Avowry of people of holy Church 
and gave the ſame as well to Aliens as to Citizens, and taketh of all ſuch Benefices the ht fruits, and 


many other profits, and a great part of the treaſure of the Realm Was carried away and diſpendeg Out 
of the Realm, by the purchaſors of ſuch graces 3 and alſo by ſuch privy reſervations, many Clarks ad. | 


vanced in the Realm by their truc Patrons, which pcaccably holding their advancements by long tim 
were ſuddenly put out 3 whereupon the ſaid Commons. did pray their ſaid Soveraign Lord the Kin 
that ſithence the right of the Crown of England, and the Law of the faid Realm was ſuch, that y 


p 


Sall þ 


> þ 


Y the | _ 


the miſchicfs and damages which happened to his Realm, he ought and was bound of the accord «| 
his ſaid people, thereof to provide remedy and Law, for the avoiding the miſchiefs and damage which | 


thereof came, that it might pleaſe him thereupon to ordain remedy , The ſaid King Edward th 


Third, ſecing the miſchiets and damage before named, and having regard to the Statute made in the 


time of his Grandfather King Edward the Firlt, and to the cauſes contained in the ſame, which Staue þ 
holdeth always his force, and was never defeated nor adnulled in any point : And for as much as he wy Þ 
bound by his oath to ſee the ſame to be kept as a Law of his Realm, though that by ſufferance ind 
negligence it had been fithence attempted to the contrary, allo having regard to the grievous compling | 
made to him by his people in divers his Parliaments holden heretofore, willing to ordain remedyfy 


the great damage and miſchiefs which had happencd, and daily did happen to the Church of Evyla 


by the ſaid cauſe, by the aſſent of all the great men, and the Comminalty of the ſaid Realm, to th ' 
honour of God, and profit of the ſaid Church of England, and of all his Realm, did order and > þ 
bliſh, that the free election of Archbiſhops, Biſhops, and all other Dignities and Benctices electory n 
England, ſhould hold from thenceforth in the manner as they were granted by the Kings Progeitos, 
ak founded by the anceſtors of other Lords, and that all Prelates, and other people of holy Chu, 
which had advowſons of any Benefices of the Kings gift, or of any of his Progenitors, or of ah 


Lords and donors, to do Divine Service, and other charges thereof ordained, ſhould have their collating 
and preſentments freely, in the manner as they were infeoffed by their Donors. And in caſe that 
vation, collation, or proviſion be made by the Court of Rome, of any Archbiſhop, Biſhoprick, Digzip 
or other Benefice, in diſturbance of the election, collations, or preſentations afore named ; That atk 
time of the avoidance, that ſuch reſervations, collations and proviſions ought to take effect, - the {il 
King Edward the Third and his heirs, ſhould have and enjoy for the ſame time collations to the Ar 
biſhopricks, and other Dignities eleftive, which be of his avowry, ſuch as his' Progenitors had bel 
that free eletion was granted, fithence that the elections were firſt granted by the Kings Progenits 
upon a certain form and' condition, as to demand licence of the King to chooſe, and after the ele 
to have his Royal aſſent, and not in other manner 3 which conditions not. kept, the King ought h 
reaſon to reſort to his firſt nature, as by the ſaid Act more at large appeareth. | | : 

In the 27th Year of the Reign of the ſame King, it was grievouſly complained to the King in 
Parliament then holden, by the great men and Commons of the Realm, how that divers of the peat 
were and had been drawn out of the Realm, to anſwer to things whereof the conuſans pertaineds 
the Kings Court 3 And alſo that the Judgments given in the ſame Court, were impeached in' of 
Courts, in prejudice and-diſheriſon of the King and of this Crown, and of all the people of hisW 
Realm, 'and in the undoing 'and deſtruQtion of the Common Law of the ſame Realm at all times uſtl 


And whereupon good deliberation had with the great men, and others of his faid Council, it was #4 cen 
ſented and accorded by the King and the great men and Commons aforeſaid, that all the people of lf | ig PE 
Kings allegiance of what condition that they be, which ſhould draw any out of the Realm, in pl W wt 
whereof the conuſance pertained to the Kings Courts, or of things whereof Judgments were given i _— 
the Kings Court, or which did ſue in any other Court to defeat or impeach the Judgments giveninthe WM nt, - 
Kings Courts, ſhould incur the danger of Premmnire, as by the Act appearcth. | ' 6 _ 
To nouriſh love, peace, and concord between holy. Church and -the Realm, and to appeaſe and craſ bes "ou 
the great hurt and perils, and importable loſſes and grievances that had been dene and happened mn | ws Fy-4 
times paſt, and that ſhould happen hereafter, if the thing from thenceforth be ſuffered to. paſs, beaule Þ in th or; 
of perſonal Citations and other that be paſſed before this time, and commonly did paſs from day 0 | his R , 
day out of the Court of Rome, by fained and falſe ſuggeſtions and propoſitions, againſt all manner fa fn 
perſons of the Realm, upon cauſes, whoſe  cogniſance and tinal diſcuſſing pertained to the King and who F 
his Royal Court: And alſo of impetrations'and provitions of benefices and offices of holy Church, p* Flows. 
taining ta the gift, preſentation, donation, and diſpoſition of the King, and that other lay-Patrons Londay 
this Realm, as of Churches; Chappels, and other Benefices appropriated to Cathedral Churches, Abbi5 within 
Priories, Chauntries, Hoſpitals, and other poor houſes, and of other dignities, offices, and' benefices 8 | R 
picd in times paſt, -and preſented by divers and notable perſons of the ſaid Realm ; For which ſhould þ 
and diſpenſing whereof, the good ancient Laws, Ufſages, Cuſtoms, and Franchiſes of .the (aid Realm, the Kin 
had been and were greatly impaired, blemiſhed and confounded, the Crown of their Soveraign lord the his Cou 
King diminiſhed, and his perſon falſly defamed,his Treaſury and Riches of the Realm carried away: * pes 
Inhabitants and Subjects of th! Realm impoveriſhed and troubled, the Benefices of holy Church walie Court ; 


and deſtroyed, Divine Services, Hoſpitalities, Alms-deeds, and works of Charity withdrawn and ct 
apart, the Commons and Subjedts of the Realm in body and goods conſumed. The King at his Par- 
liament holden at Weſtminſter in the Vtar-of S. Hillary the: 38th Year of his Reign, having regard t0 


the quictneſs of his people, which he chiefly deſired to. ſuftain in tranquillity and peace, to gm 


according | 
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according to the Laws, Uſages, and F ranchiſcs of his land, as he was bound by his Oath made at his 
Coronation, following the ways of his Progenitors, which for their time made certain good Ordinances 
and Proviſions againſt the fard grievances and perils, which Ordinances and Proviſions, and all other 
made in his time, and eſpecially in the 2 51h and 27th Years of his Reign, the King by the aſſent and 
exprels will and concord of the Dukes, Earls, Barons, and the Commons of this Realm, and of all other 
whom theſe things touched, by yu and meet deliberation and adviſcinent, did approve, accept, and con- 
rm. as by the ſaid Act appcarctn. | 

_ aan which ſhould execute the ſaid good Laws againlt ſuch capital offenders, were curſed,reproved; 
and defamed. by ſuch as maintained the uſurped Juriſdiction of the Bilhop of Rome, againſt which an 
| cſpecial At of Parliament was made by the King and his. whole Realm, prohibiting thereby ach Defa- 


| mations and Reproots. 


King Richard the Second. 


Gainſt an Incumbent of a Church in England, another ſucth a Provitipn in the Court of Rome, 
| A and there purſueth until he recovereth the Church againſt the Incumbent, and after brought an 
' Aion of account againſt him, as Receiver of divers ſums of money, (which in-troth were the oblations 
* and offcrings which the Incumbent had received) and the whole Court was of opinion againtt-the Plain- 

tiff, and thereupon he became nonſuit, | 

It is declared by that Parliament, that the Crown of Eng/and hath been ſo free at all times, that it. 

bach beer in ſubjection to no Realm, but immediately ſubject to God, and to none other, and: that 
| the fame ought not in any thing touching the xegality of the ſame Crown;.be: ſubmitted to the: Biſhop 
* of Rome, nor the Laws and Statutes of this Realm by him fruſtrated or defeated at his will, to the per-: 
 petual deſtruRion of the King, his Soveraignty, Grown, and Regalty, and: of all his Realm : And the 
' Commons'in that Parliament affirmed, that the things. attempted by the Biſhop of Kome; be. clearly 
 zpainſt the Rings Crown and his Regalty, uſed and approved' in the time of all his Progenitors; Wherc- 
fore they and all the liege Commons of the ſame Realm, would ſtand' with the King and his ſaid Crown, 
and his Regalty, in the Caſes aforeſaid, and in all other Caſes attempted againſt him, his Crown, and 
his Regalty, in all points to Ive and to die, And moreover they. did pray the King, and him. required | 
by way of juſtice, that he would examine all the Lords in the Parliaments, as well Spiritual as Tem- 
poral ſeverally, and all che States of the Parliament, how they: thought of. the Caſes. aforeſaid, which: 
were ſo openly againſt the Kings Crown, and in derogation of his Regalty, and how they would fiand 
mn the fame Caſes with the King, in uphoding the rights of the ſaid-Crown and Regaltyz whereupon. - 
the Lords Temporal ſo demanded, did anſwer every one by himſelf; That the Caſes aforeſaid were. | 
dearly-in derogation of the Kings Crown and of his Regalty, as it was well known, and had: been of 
long time known; and that they would-ſtand with the fame Crown and Regalty in thoſe Caſes eſpe- 
cially, and inal other Caſes which ſhould be attempted againſt the faid Crown and Regalty in all points, 
with all theiv'ipower. And moreover it was demanded. of the Lords Spiritual: there being, and the. Pro- 
curators-of others being abſent, their advice and will in all: thoſe Caſgs, which Lords, that is toſay, the 
Archbiſhops, Biſhops, and other Prelates, being in the Parliament ſeverally examined, making poteſta- 
tion, / that it was not their mind to deny, or affirm that the Biſhop of. Rome might not excommunicate- 
Biſhops, -nor that he might make tranſlation: of Prelates- after the Law of the holy Church, anſvered 
and ſaid That if any Executions or Proceſſes made in the: Kings Court,. as before were made by any, 
nd cenfares of Excommunications be made againſt any Biſhop of-Eng/and, os any other: of the Kings 
lege people, for that they, had made execution of ſuch commandments: And that if any. executions of 
| fach tranſlations be made of any Prelates of the ſame Realm, which Prelates were very: profitable and 
neceſſary to the King, and to his ſfaid' Realm 3 Or that his ſage men of his Council, and. without his 
aſſent, and againſt his' will be withdrawn and eloined out of the Realm 3 So that the ſubltance and 
treaſury of the Realm might be deſtroyed, that the ſame was againſt the King and his Crown, as it 
was contained in the Petition before named : And likewiſe the fame Procurators every one by himſelf 
| examined upon the ſaid matters did anſwer and fay in the name and for their Lords, as the ſaid Biſhops 
| had {aid; and anſwered 5 And that the ſaid Lords Spiritual would and ought to ſtand with the Kin 
{In theſe Caſes lawfully in maintaining of his Crown, and in all other Caſcs touching his Crown = 
his Regalty, as they were bormd by their allegiance; Whereupon the King by the afſent aforeſaid, and 
at the prayer of his ſaid Commons, did ordain and eſtablith ; That if any purchaſe or purſue, or cauſe 
to be purchaſed or purſued in the Court of Rome, or elſewhere, any ſuch- tranſlations, proceſſes, and | 
{ſentences of Excommunication, Bulls, Inſtruments, or any other things which touched the King their 
Lord,' againſt hin, his Crown and his Regalty, or his Realm, as is aforeſaid: And they which bring; 
within the Realm, or them receive, or - make thereof notification, -or any other execution within the 
fame Realm;' or without ; that they, their notorious Procurators, Maintainers, Fautors, and Counſellors, 
ſhould be put out of the Kings protection, . and their lands and tenements, goods and chattels forfeit to 
| the King, and they be attached by their bodies if they may be found, and brought bctore the King and 
| his Council, there to anſwer to the Caſes aforeſaid : Or that proceſs to be made againſt them by Pre- 
| | "unire facias, as it is ordained in- other Statutes of Proviſors, and others which do ſue in any other 
t | Court 1 derogation of the Regalty of the King, as by the ſaid Ad alſo appeareth. 
[ ; ; 
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Inthe Reign of King Henry the Fourth. 


T is reſolved that the Popes ColleQor, though he have the Popes Bulls for that purpoſe, hath no Ju 
riſdiction within this Realm, and there the Archbiſhops and Biſhops, &c. of this Realm are called þ 

Kings Spiritual Judges. ; | « 

By the ancient Laws Eccleſiaſtical of this Realm, no man could be convicted of Herelic, being Bj 
Treaſon againſt the Almighty, but by the Archbiſhop and all the Clergy of that Province, and alter ah. gl 
jured thereupon, and after that newly convicted and condemned by the Clergy of that Province, jn ther # 
general Council of Convocation : But the Statute of 2 Hl. 4. cap. 15. doth give the Biſhop in his Di. 8 ©© 
cels power to condemn an Heretick : And that before that Statute he could not be committed to the "*5 
lar power to be burnt, until he had once abjured, and was again relapſed to that, or ſome other Hergs, W an 
Whereby it appeareth that the King by conſent of Parliament directed the proccedings in the Eccleſaj | TE 
cal Court in caſe of Hereſic, and other matters more ſpiritual. 0 


The Pope cannot alter the Laws of England. | | 
The Judges fay that the Statutes which reſtrain the Popes proviſions to the Benefices of the Advoyſy, 


of ſpiritual men, were made for that the fpiritualty durſt not in their juſt cauſe ſay againſt the Por; 
proviſions : So as thoſe Statutes were made, but in affirmance of the Common Laws. ; 

Excommunication made by the Pope is of no force in _— and the ſame being certified by, 
Pope into any Court in England ought not to be allowed, neither is any certificate of any Excomny;, 
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cation available in Law, but that is made by ſome Biſhop of England, tor the Biſhcps are by the CG JL 
' mon Laws, the immediate Officers and Miniſters of Juſtice” to the Kings Courts, in cauſes Eg. | 
2 If any Biſhop do Excommunicate any perſon for a cauſe that belongeth not unto him, the King noffſ® 22 
| ing 


> 4 
Yau 


write unto the Biſhop, and command him to affoil and abſolve the party. 

If any perſon of Religion obtain of the Biſhop of, Rome to be exempt from obedience regular or at 
nary, he is in caſe of Prenanire, which 1s an offence as hath been faid 3 Contra Regem coronam t dn 
tatem ſuan... . 

The Commons did'grievouſly complain to the King, at the Parliament holden the 6:h Year of f; 

' of the horrible miſchiefs and-damnable Cuſtoms which then were introduced of new in the Court of 
that no perſon, Abbot, or other, ſhould have proviſion of any Archbiſhoprick or Biſhoprick which ſw 
be void, till he had compounded with the Popes Chamber, to pay great and exceſſive ſums of - max 
as well for the firſt fruits of- the ſame Archbiſhoprick or Biſhoprick, as for other leſs ſervices in the i 
Court 3 and that the ſame ſams, or the greater part thereof be paid before hand, which ſums paſſat 
treble or the double at the leaſt of that that was accuſtomed of old time to be paid for the ſaid Chunks 
And otherwiſe by the occaſions of ſuch proviſions, whereby a great part of the treaſury of this Rel 
had been —_ and caxried to the faid Court, and alſo ſhould be in time to. come, to the graty 
poveriſhing of the Archbiſhops and Biſhops within the fame Realm, and elſewhere within the Ki 
Dominions, if convenient remedy: were not for the ſame provided. The King to the honour of ( 
as well to eſchew the damage of this Realm, as the perils of their Souls, which own to be adyangli 

| any Archbiſhopricks and : Biſhopricks within the Realm of Roos: and elſewhere within the'ig 
Dominions,: out of the ſame Realm, by the advice and aſſent of the great men' of his Realm in. thek 

| liament, did ordain- and eſtabliſh; that they and every of them that ſhould pay unto the ſaid Chamhet 
otherwiſe, for ſuch fruits and: ſervices greater ſums of money then had been accuſtomed to be-paidind 
time paſt, they and every of them ſhould incur the forfeiture of as much as they may forfeit toward 

_ King, as by the ſaid At appearcth. FORE L $2161 0 wy 

No perſon religious or ſecular, of what eſtate or condition that he were, by colour of any Bulkan 
taining priviledges, to-be diſcharged of Tithes pertaining to Pariſh Churches, Prebends, Hoſpital Vic 
rages,” purchaſed before the'firſt year of "King Kichard the Second, or after not executed, ſhould put» 
Execution any ſuch Bulls ſo purchaſed, or any ſuch Bulls to be purchaſed 4n time to come, upon therwi 
of a Premunire, as by the (aid At appearcth, | | i: 


In the Reign of King Henry the Fifth. 


| by an A of Parliament made in the third year of King H. 5. it is declared, That whereas in the 
' time of King H. 4. father to the ſaid King, the 7th Year of his Reign, te eſchew many diſcords b 
and debates, and divers other milichiefs which were likely to ariſe and happen becauſe of many pro 

ſions then made, or to be made by the Pope, and alſo of licence thereupon granted by the ſaid late Kings 

amongſt other things, it was ordained and cfiabliſhed, that no ſuch licence, or-pardon ſo granted btore T; 
the ſame Ordinance, or afterwards to be granted, ſhould be available to any Benefice full of any lncum- 'v; 
bent, at the day of the date of ſuch licence or pardon granted 3 Nevertheleſs divers perſons having p' ah 
viſions of the Pope of divers Benefices in England and elſewhere, and licences Royal to execute the ſam: 
provitions, have by colour'of the ſame proviſions, licences, and acceptations of the ſaid Benefices, 

tilly excluded divers perſons of their Benefices, in which they had been Incumbents by a long ſeaſon 
of the collation of the very Patrons ſpiritual, to them duly made to their intent, to the hnal deltrudim N = Nt 
and cnervation of the ſtates of the ſame Incumbents. . The King willing to void ſuch miſchiets, Tk 
ordained and eſtabliſhed, That all the Incumbents of every Benefice of holy Church, of the patron NET 


collation, or preſentation of ſpiritual Patrons, might quietly and peaceably enjoy thcir ſaid Bench Englay 
wi | 
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without being inquicted, moleſted, or any way gricved, by = colour of ſuch proviſions, licences, ahd 
acceptations/z And that all the licences and pardons m_ and by ſuch provitions made in any manner, 
hould be void and” of no value 3 And it any tecl himlelt gricved, moletted, or inquieted, in any wiſe 
from thenceforth by any, by colour of ſuch og licences, pardons, or acceptations, "that the - 
ſame moleſtors, grievors, Or nquictors, | and cvcry of ra have and incur the pains and puniſhments 
contained in the Statute of Proviſors before that time made, as by the ſaid Act appeareth. 

A Statute was made for extirpation of Herchic, and Lollardry, whereby full power and authority was 
given to the Julticcs of Peace, and Juſtices of Albfe to enquire of thoſe that hold Errors, Hereſies, or Lol- 
ardry, and of their maintainer» &c. And-that the Sheriff or other Officer, 6c. may arreſt and appre- 


hend them. : ; En 
The King by conſent of Parliament, giveth power to Ordinaries to enquire of the foundation, ere&ion. 


and governance of Hoſpitals, other then ſuch as be of the Kings foundation, and thereupon to make cor- 
region and reformation according, to the Ecclchaftical Law: 


In the Reign of King Henry the Sixth. 


Ycommunication made and certified by the Pope, is of no force to diſable any man within - 
E England; And this is by the ancient Common Laws before any Statute was made concerning forreign 
Juriſdiction. ; = : > ; 
The King only may grant or,ticence to found a ſpiritual Incorporation. | 
| In the Reign of King Henry the Sixth,the Pope writ letters in derogation of the King and his Regaſty: 
and the Church-men durſt not ſpeak againſt them 3 But EHumphrey Duke of Glouceſter tor their ſafe keep= 
ing put them into the fire. 8 


In the Reign of King Edward the Fourth. 


(IN the Reign of King Edward the Fourth, the Pope granted to the Prior of S. Johns,to have Sanctuary 
: | within his Priory, and this was pleaded and claimed by the Prior 3 Bat it was reſolved by the Jadges, 
| that the Pope had no power to grant any Sanctuary within this Realm, and therefore by judgment of 
Law the ſame was diſallowed. 65. 
There it appeareth,that the opionion of the Kings Bench had been oftentimes,that if one ſpiritual perſon 
| ſue another ſpiritual man in the Court of Rome for a matter ſpiritual,where he might have remedy before 
' his Ordinary, that is, (the Biſhop of that Dioceſs within the Realm, ®wia trahit ipſum in placitum extra 
Regnum, incurreth the danger of a Premunire, a hainous offence, being contra legiantie ſue debitum, in "EP 
contemptum Domini Regis, &- contra Coronam & dignitatem ſuds 5 By which it appeareth, how grievous an 
| offence it was againſt the King, his Crown and Dignity, if any Subje&, although both the perſons and 
* cauſe were ſpiritual, did ſeek for juſtice out of the Realty, 'as though either there wanted JurildiGtion, ot 
| Juſtice was not executed in the Eccleſiaſtical Courts within the ſame, which (as it hath'been aid) was 
an high offence, contra Regem coronam & dignitatem ſuas. * NC rs. =. = 
* ©. In the Kings Courts of Record, where felonies are determined , the Biſhop or his Deputy ought to 
gi his attendance,” to the end that if any 'man that is indidted. and arraigned for felony do 'demand 
| the benefit of his Clergy, that the Ordinary may inform the Court of his ſufficiency or inſufficiency; 
that is, whether he can read as a Clerk or not, whereof notwithſtanding the Ordinary is not to judge, 
but is a Miniſter to the Kings Court 3 'And' the Judges of that Court, are to judge of the ſufficiency-or 
inſufficiency of the party, whatſoever the Ordinary do, inform them, and upon'due exarnination of the 
Fart, may give judgment againſt the Ordinaries information, for the Kings Judges are'Judges of the 
cauſe, ' | | ES Cd LUI es oct Fora ntY 
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' The Popes Excommunication is of no force within the Realm of England.” SES tf 
_ ln the Reign of King Edward the Fourth, 'a Legat 'from' the Pope came to Calleis, to have come - 
into Englang, but the Kirig and his' Conncil would not ſuffer him to -come within" England, until 
he hal taken” an, Oath. that he ſhonld attempt nothing againſt the King or his "Crown: "And ſo 
* like” was done in ,his' Reign to another of the Popes Legates 3 And*is' ſo* reported in 1 H. 74 
PE 42," In the Reign of: King Richard the T hard, . 
In is reolucd by the. udges, That a Judgment or Excomtmimication in the Court of Rome, ſhould not 

. bind or prejudice any man within England, at the Common Law. | | 62 


_. In the Reign of King Henry the Seventh. .-. | 
Sper woo horry1 uct 


F the Reign,of King Henry the 7th the Pope had excommunicated all ſuch perſons” whatſoever, as 
4. had bought Alome' of the Florentines 3 And it was reſolved by all the Judges of England. that the 
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without. remedy : In conſideration thereof, the' King, his 


— CAS > Am, 


In a Parliament holden in the firſt year of King Henry the Scventh, for the more ſurc and like rok, 
mation-of Pric{ts, Clerks, and religious men, culpable, or by their demcrits opcnly noiſed of inconting, 
living in their bodies, contrary to their order 3 It was enacted, ordained and cſtabliſhed, by the advice þ 
and afſent of the Lords Spiritual and Temporal, and the Commons in the faid Parliament afſembleq | 
and by the authority of the ſame 3 That it be lawtul to all Archbiſhops and Biſhops, and other Ording. | 
ries, having Epiſcopal Juriſdi&ion, to puniſh and chaſtiſe Prieſts, Clerks, and Religious men, bein 
within the bounds of their Juriſdidtion, as many as ſhall be convicted afore them by examination. and 
lawful proof requiſite by the Law of the Church, of advoutry, fornication, inceſly or any other fleſhy 
incontineacy, by committing them to ward and priſon, there to abide for ſuch time as ſhall be thoy > q 
to their diſcretions convenient tor the quality and quantity of their treſpaſs 3 And that none of the A 
Archbiſhops, Biſhops, ox Ordivarics aforefaid, be thereof chargeable, of to or upon any Adticn of falſe; Or 
wrongful impriſonment, but that they be utterly thereof diſcharged in any of the Caſcs aforeſaid, by ver. 
tue of this Act. | ; | EE: 

Rex eft perſona mixta, becauſe he hath both Eccleſiaſtical and Temporal Juriſdiction. 

By the Eccleſiaſtical Laws allowed within this Realm, a Prieſt cannot have two Benctices, nor a baſtard 
cannot be a Prieſt 3- But the King may by his Eccleſiaſtical Power and. Juriſdiction, diſpence with boh 


of theſe, becauſe they bemals probibita, and not mala per ſe. 
In the Reign of King Henry the Eighth. 


Y an A of Parliament made in the 24th Year of King Henry the Eighth. That is to fay by teþ | 
King, 24 Biſhops, 29 Abbots and Priors, for ſo many were then Lords of Parliament, by all tx 
Lords Temporal and the Commons in that Parliament affembled 3 It is declared, That where by div Þ : 
ſundry old authentick Hiſtories| and Chronicles, it was manifeſtly declared and expreſſed, that ths © 
Realm of England is an Empire, and fo hath been accepted in the world, governed by one ſupreme f 
and King, having the Dignity and Royal eſtate of the Imperial Crown of the ſame, unto whon:ſ# þ 
Body Politick compact of all ſorts and. degrees of people, divided in ternis and by names of Sj WW nt 
tualty and Temporalty, been bound, and ought to bear next to God, a natural and humble obedine < 


' 


' he being alſo inſtitute and furniſhed by the . ng. and furtherance of Almighty God, with pleuW g 


whole, and entire power, preheminence, authority, prerogative, and juriſdiction, to render and jill 
juſtice and tinal determination to all manner of folk reſiants, or ſubjes within this his Realm, nd ft 
cauſes, matters , debates , and contentions , happening to occur , ariſe, or begin within the lng at 
thereof, without reſtraint or -provocation to: apy forreign Princes or Potentates of the world : WW it 
body ſpiritual whereof having power when any cauſe of the Law divine happened to come ingefit ft 
ſtion, or of ſpiritual learning, That it was. declared, interpreted and ſhewed by that part of the'l 
Body Politick, called the Spiritualty, then being uſually called the Engliſh Church, "which always 
been reputed. and alſo found of that fort, that both for knowledge, integrity, and ſufficiency of my 
ber, it had been always thought, and was alſo at that hour ſufficient and meet of it ſelf, without 
intermedling of any exterior perſon or perſons, to declare and determine all ſuch doubts, and to 


minuſtex- all ſuch offices and dutics, as_to the rooms ſpiritual did appertainz For the due ad 
ſiration whereof, and. to keep them from corruption,” and ſiniſter afteion, the Kings moſt 
progenitors, .and the antecciforxs of . the Nobles. of this Realm, did ſufficiently endow the ſaid Chut 
both with, hongur.and:poſſcſhons 3 ; And the-Laws Temporal for trial of property of lands and gat 
and for the. conſcxvation of the, people of this Realm in unity and peace, without ravine ori 
was, and then. was  adminiſtred, and EY and executed by ſundry Judges and Miniſters f &W 
other paxt ofithe ſaid Body Politick called The-Temporalty, and, both their authorities and juriſdifi 
did conjoyn. together inthe due adminiltration.of Juſtice, the -one' to help the other : And wheat 


King, - his 'moſt. noble Progenitors,- and the Nohility and Commons of the faid Realm, at divarad I i 
ſundry Parliarnents, as wall in the time of King Edward the Firſt, Edward the Third, Richard BM "* 
cond, Henry the Fourth, and. ether noble Kings. of this Realm, made ſundry Ordinances, Laws, Sututes, i P* 
and proviſons for the entire and ſure conſervation. of the Prerogatives, ; Liberties, and Preheminaes*Þ 

the {aid. Imperial Cxown of this Realm, and of :the juriſdiction Spiritual and Temporal of thefuns ſÞ _ ** 
to: keep it from. the annoyance as. well of the See of Rome, as fromthe authority of other forreign Polar 
fates, attempting..the diminution. or. violation: thereof, as often and. from time to time as any ful bal 
annoyance or attempt might be known or efpied ; And notwithſtanding the faid good: Statutes 1 - 
Ordinances made in the time of the Kings moſt noble Progenitors, in preſervation of the authoty | ** 
and prerogative of the faid Imperial Crown as is adoarſnld ; yet nevertheleſs ſithence the makingd Þ 

the faid good Statutes and Obdinances, divers/ and fiitdry inconveniences and:dangers, not proni 
tor plair.ly by'the ſaid former Acts, Statutes and Ordinances,” have riſen and ſprung by reaſon of ip ts 
pals ſugd out 1948 Realm, to.the Sce of Rome, in cauſes teſtamentary, cauſes of matrimony and d- | = 
vorces, right of Tithes, Oblations and Obyentions, not gnly t6 the great inquietation, . vexation, ou Ie 
coſts and charges of the Kings Highneſs and many of hisſubje&ts and refiants'in this his Realty, but 92 f the 
to the great delay and let to, the true and ſpeegy;determination of the ſaid cauſes : For as much #5 the tvs 
parties appealing tots ſaid Caurt of Roni toolt commonly did: the fame tor delay of Juſtice: And for Fj 
as much as the great diſtance of way was ſo far out of this Realm, 1o that the 7 cel s, nM , 
the true knowledge of the po could neither be ſo well known, or the witneſſes there ſo,wgll X40 F- - 
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ned, as within this Realm ; So that the paxtics grieved, 4 Hp] of the ſaid appeals, were moſt ms 


) at | | N6bles and Commons, conlidering te great 
enormities , damages , long dcdlaies and hurts , that' as well to his Highnels, as to his ay 0 
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cps Commons and reſiants gf this Realm, in the faid cauſes teſtamentary, cauſes of Matrimony 
_ rpg Tikes. Oblatives] and Obventions, did daily enſue 3 did therefore by his Royal aſſent, 
and by the afſent of the Lords Spiritual and Temporal, and the Commons in that Parliament aſſembled, 


| mony and Divorces, rights of T 
| nl: of Princes of te Realm, and by the Laws and. Cuſtoms of the ſame, appertained to thei {piri- 


 F tention, Or 
altar] 


bob Þ | perio ; 
| | forreign Inhibitions , Appeals , Sentences , Summons, ' Citations; Suſpenlions, Interdictions, Excoms. 


© munications Reſtraints, 


E2= EEE 


| thority of. the ſame, enact, ettabliſh, and ordain, That all cauſes Teſtamentary, cauſes of Matri- 
and by, authority, of , the ithes, Oblations, and Obventions, the knowledge- whereof bythe o60ds 


tual Juriſdi&tion bf this Realm, then already commenced, moved, depending, being, happening,” or 
hereafter coming in contention, debate, or queſtion within this Realm, or within any of the Kings! 
ches of the ſame, .or cl{ewhere, whether they concern the King, his Heirs or Suc- 
r Subje&s or Refiapts within this Realm, of what degree ſoever they be, ſhould! 
heard, examined, difcufſed, clearly, finally and defitiitively adjudged and determined 
within the Kings Juriſdiction and Authority, and not elſewhere, in ſuch Courts 'Spiritual and Tem 
poral of the ſame, as the natures, conditions and qualities of the Caſes and matters aforeſaid in con«; 

'"_ hereafter happening in contention ſhould require, without having any zeſpe&t'to any cuttom,. 
aſe; or ſufferance, in hinderance, let, or prejudice of the ſame, or to any other thing ufed 'or ſutfered tg 
the contrary thereof, by any. other manner of perſon or perſons', in any manner of wiſe Any: 


udgments, or any other Proceſs or Impediment,” of what natures, names;/ 
qualities Or conditions ſoever they be,' from the See of Rome, or -any- other forreign Courts or Poten= 
rates of the world, or from and out of this Realm, or' any other the Kings Dominions or Marches: of 
the ſame, to the See of Rome, or to an ' forreign Courts or Potentates, to thelet or-inpediment thereof” 
in any wiſe notwithſtanding, as by the aid Act appeareth. $0: $070] 12th fl Foe 


» 'Byari At of Parliament in 25 HS: it is declared by the King, the Lords Spiritual and Temporal; - 
| and the Commons in that Parliament afſembled, That neither the King, his Heirs nor Succeſſors, ' Kings 
| of this Realm, nor any his Subjedts of this Realm, mor of any other his Dominions, ſhould 'from thence«: 

forth ſue to the ſaid Biſhop of Rome called the Pope, or to the See of Rome, or'to any perſon or perſons; 

| having or pretending any authority by the ſame, for licerices,'diſpenſations, impolitions, faculties, grants;: 

© reſcripts, delegacies,” or any other inſtruments or writings, of what kind, name, nature, or quality ſo! 


ever they be of for any cauſe or matter, fot the which any licence, diſpenſation, compoſition, faculty,” 
orant; ſcript, delegacy, inſtrument, or other | writing, heretofore had been uſed and accuſtomed to be 


had and obtained at the Sce of Rome, or by authority thereof, or' of any Prelate-of this'Realm 3 not 
| for any manner of other licences, diſpenſations,” compoſitions, facultics,” grants, reſcripts, delegacies, or 


any other inſtruments or writings, that in cauſes of neceſſity might lawfully be grarited; without offends 


any 


ing of the holy Scripture and Laws"of God: But that from thenceforth every ſiich Licence, Diſpenſa« 


tion, Compoſition, Faculty, Grant, Reſcript, Delegacy, Inftrumetit, and'other writibg afore-tamed and 


: 


mentioned, neceſſary. for the King; his Heirs and Succeſſors, and his and their people and ſubjects, 'uport 


the due examination of ' the cauſes and qualities of 'the' perſons ' procuring ſuch Diſpenſations, Licences, 
Compoſitions, Faculties, Grants, Reſcripts, Delegacies, Inſtruments, or other "Writings , ſhould. be 
granted, had, and qbtained from time to time within this his Realm," and-other his' Dominions,” and” 
not elſewhere, in manner and form Towing. and” not otherwiſe, that is to ſay; The Archbiſhop of 
Canterbury for the time being, and' his ſucceflors,” ſhould have power and authority from time'to: time 
by their diſcretions, to give, grant, and diſpoſe by'an Inſtrument under the Seal of the'faid Archbiſhop? 


unto the King, and unto his heirs and ſucceſſors *Kings of this' Realm, as'well aY manner ſuch Licen- 


&, Diſpenfations, Compoſitions,' Faculties, Gratits, Reſcripts, Delegacies, Inſtruments, and all other 


| writings, for cauſes not being contrary or repugnant'to'the holy Scriptures and Laws of God, as heretg- 
| fore had been uſed and accuſtomed to be had and obtained by the King, or any his moſt noble Progeni-- 
| fors3 or any of his or their ſubjects; at the See 'of 'Rame, or any perſon or perfons' by-authority of the: 
Game, and all other Licences, Diſpenſations, Faculties, Compoſitions, Grants, Reſcripts, Delegacies, In- 
 firuments, and other writings, 'in'for and upon all ſuch cauſes and matters as ſhould'be' convenient and 


neceſſary to be had for the honour and ſurety of the King, his heirs and ſucceſſors, and the wealth ayd- 
profit of this his Realm, fo that the ſaid Archbiſhop or any. his ſacceffors, in no manner of wiſe ſhould 


| grant any Diſpenſation, Licence, Reſcript, or any other writing before rehearſed,'for any caufe or mattex 
Ws to the Law of Almighty God, as by the ſaid At alſo appeareth; | TY. 
| it pearet 


Z - 


I tbe demanded what Canons, Conſtitutions, ' Ordinances, and” Synods Provincial are ſtill in force 
within this Realm 3 T anſwer, that it is reſolved and'enacted by authority of Parliament; That ſuch as 
have been allowed by general conſent and cuftom within the Realm, and are not/contrariant or re- 
pugnant to the Laws, Statutes, and Cuſtoms of this Realm, nor to the damage or hurt of the Kings Pre- 
rogative Royal, are {till in force within this Realm, as the Kings Eccleſiaſtical Laws of the fame. Now, 
4s conſent and cuſtom hath allowed thoſe Canons, ſo no doubt by' general conſent of the whole Realm, 
any of the ſame. may be corre&ed, inlarged, explained, or abrogated. For exatnple, there is a Decree 
that all Clerks that have received any manner of Orders, greater or ſmaller, ſhould be exempt pro-canſig 
cimunalibs before the temporal Judges 3 This decree had never any force within England : Firſt, for that- 
It was never approved and allowed of by general: conſent within the Realm, Secondly, it _— 
the Laws of the Realm, as it doth appezr by infinite preſidents. Thirdly, it was againit the Preroga« 
EO rEIgty of the King, that any ſubje& within this Realm ſhould not be ſubject to the Laws 
ot this Realm. FH , j 
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* vertue of that AR, by Letters, Patents under the Great Seal of Eng/and, to aſſign, name, and a 


. Charch in all;Eng/and, and the chick authority and juriſdiction of the ſame, hath again brought the laid 


In the Reign of Queen Elizabeth. | 


Y the ſaid Ad of Parliament (whercupon the-principal Caſe then in queſtion partly dependeth)mag 
in the firſt year of the Reign of the late Queen Elizabeth, it 1s declared z That where in the <=; þ 
of the Reign of King Henry the Eighth divers good Laws. and Statutes were made and cſtablihgq þ 
well for the utter extinguilhment and putting away of all uſurped and forreign Powers and Authoritiz 
of this Realm and other , her. Dominions and Countries, as alſo for the rcftoring and uniting ny 
Imperial Crowngof this Realm, the ancient Juriſdiction, Authorities, Supcriorities, and Preheminences 
to.the ſame of: right belonging and appertaining z- By reaſon whereof her moſt humble Subjedg £6, Þ 
the 25th Year of the (aid King Henry the Eighth, were continually Kept in good. order, and were gr 
burdened of divers great and intolerable charges and, vexations, before that time unlawtully taken,ayf 
exadted. by ſuch forreign power and authority, as, before that.was uſurped , And to the intent that y 
uſurped and forreign power and authoxity,{piricual and temporal, might for ever be clearly extinguilhy 
and never be uſed or obeycd within this Realm, or any other her Dominions or Countries 3 It wi 
the authority of that Parliament enacted, That .no forrcign Prince, Perſon, Prclate, State or Potenyy ff 
ſpiritual or-temporal, ſhould at any time after the laſt day of that Seffion of Parliament, uſe, enjoy, 
exexciſe any manner of power, juriſdiction, ſuperiority, authority, prcheminence, or priviledge, Spin 
or-Eccleſiaſtical within this Realm, or within any, other the: Queeys Dominions or Countries that ty 
vere, or hereafter ſhould be, but from thenceforth the fame. ſhould . be clcarly aboliſhed out of tf. 
Realm, and all other her Dominicns for ever 3 Any Statute, Ordinance, Cuſtoms, Conſtitutions, ow 
other matter or cauſe whatſoever to the contrary in any wife notwithſtanding : And it was tha4(: 
eſtabliſhed and enacted by the authority. of that Parliament, that ſuch juriſdictions, priviledges, ft 
riorities and preheminences, Spiritual.and Eccleſiaſtical, as by any Spiritual or Eccleliaſtical pong 
authority, had hexetofore been, or might lawfully be exerciſed or uſcd for the viſitation of theFc 
ſiſtical fate and. perſons, and for reformation, order, . and corre&ion of the ſame, and of all nay 
of errors, hereſics, {chiſms, abuſes, offences, contempts, and cnormitics, ſhould for ever by auth 
of that Parliament, þe united and annexed; to the kmperial Crown of this Realm. And: that the (ls 
her Heirs and Succefſors, Kings or. Queens of | this Realm, ſhould have full power and authoriq 


% 


EATER EY WIENs 


rize,- when' and: as often as the Queen, her Heirs. or Succeſſors ſhould think meet and convenient 
for ſach and & long, time as ſhould pleafe the Queen, her Heirs or Succeſſors, ſuch perſon or pe 

natural boxry Subjects to the Queen, her Heixs, or Succeſfors, as the aid Queen, her Heirs of 
teſfors ſhould think meet to exerciſe, uſe, occupy, and execute, under the {aid Queen, her Hei 


vertue; and the conſervation of the peace, and the.upity. of this Realm 3- And that (ch perſon op 
ſons {9 to be named, aſligned, authorized, and FE by the faid Queen, her Heirs or . Sucy 
after the faid Letters Patents, to. him-or them made an | 

ad authority by: vextueiof that AG, and of the ſaid Letters Patents under the (aid Queen, her 
Sneceſlors, to exerciſe, uſe, and execute all the premiſſes, according to the tenor and effect of the , 
Lettexs Patents, any matter or cauſe to, the contrary.in.any wiſe notwithſianding, as by the ſaid Ati 


appeareth. IÞ* 852 F0ag8 kgs > } 4p Ls "I F 

It was adjudged-in; the Court of Common Pleas, by-Sir James Dier, Weſton, and the whole Coun, tht 
a Dean or any other Eccleſiaſtical perſon may reſign, as divers did to King Edward the Sixth, forduth 
had the authority of the ſupreme Ordinary. Dy 

..From the fixft until the 112h Year of the late Queen, Elizabeths, Reign, no perſon of what perſwaldn 
of Chriſtian Religion ſoever, at- any time refuſed to.come to the publick Divine Service, celebrated 
the Church of England, being evidently grounded-upon the ſacred and infallible word of Almight 
God, and eſtablihed-by publick authority: within this Realm : But after the Bull of Pius @wintw 
publiſhed againſt her Majeſty in the 11th Year of her Reign, ; containing (amongſt other things too low 
to he repeated for this:purpoſe) thele words 3 Pius Bilhop ſervant of Gods ſervants, &c, She (Q® 
Elizabeth) hath clean put away the facrifice of the Maſs, Prayers, Faſtings, choice or difference of mats, 
and ſingle life,z She poſleſing the Kingdom, and by uſurping the place of the ſupreme head of the 


Realm into miſerable deſtruction, . Unto her all ſuch as /are the worſt; of the people xeſort, andare?) Þ 
her reecived intoi{afe protection, &c.; We make. it known, that the ſaid Elizabeth,. and as man as ſtand 
on her ſide in the matter above named, have run into the danger of our curſe. We make it allo know 
that we have deprived her from that righthe pretended to have in the Kingdom aforeſaid, and allo from 
all and.every her authority, dignity, and priviledge. . We charge and forbid. all and every the Noble 
and Subje&s, and-people, and others aforeſaid, that they be not ſo hardy as to obey her, or her admont 
tions, commandments, or Laws, upon pain of the like accurſe upon them. We pronounce that all who- 
ſoever by any occaſion have taken their oath unto her, are for ever diſcharged of ſuch their oath, an 
alſo from all fealty and ſervice, which was due to her by reaſon of her Government, &c. As by the 


Bull more at large appeareth. | ED, afer þ 


E—=#* 5&7 


Part Ve Of the Kiigs Eccleiaftical Law. 


After this Bull, all they that depended on_the Pope obeyed the Bull, diſobeyed their gracious and 
natural Soveraign, and upon-this, occaſion. refuſed to come to the Church : The publithing of this Bull 
by a Subject againſt his Soveraign (as appearcth. by that which hath been oftentimes faid,) was Treaſon 
in the higheſt degree, bythe ancicnt Common Faws of England ;. For if it were Treaſon. to, publiſh a 


* . Bull. of Excommunication within this Realm againſt a Subject thereof, as it was adjudged in the Reign 
= King Edmard the firſt; a fortiori it is Treaſon in the higheſt degree to publiſh ſuch a BulF againſt 


raipn and Monarch her (elf. After this Bull many Bulls of Abſolution and reconciliation to the 
—_—_ y were publiſhed and diſperſcd amongſt her Majeltics Subjects, to withdraw them from 
theix natural loyalty and allegiance to their Soveraign, whereupon np {imall. inconvenicnces (as hereafter 
appearcth ) followed : And theretoxe at a Pazliament holden in the 13th Year of. her Rcign, it was, de- 
claxed by the whole body of, the Realm.z That divers ſeditions and, very. ill diſpoſed pcople, mirding 
very ſeditiouſly and unnaturally, not only to bring this Realm and. the Imperial Cxown thereof (bein F 
im very decd of it (clt moſt free) again into the thraldom and ſubje&tion of the forreign uſurped and 
unlawful Juriſdiction, preheminences, and authority claimed by the ſaid See of Rome, but alſo to 
clirange and alicnate the minds and hearts ok ſundry the Queens Subjedts from thcir dutifuhQbedience, 
and, to raiſe and ſtir Sedition and Rebellion, within this Realm, did then lately procure and obtain to 
themſelves from the ſaid Biſhop of Rome, and his {aid Sce,, divers Bulls and Writings, the effect whereof 


had been, and then was, to abſolve and reconcile all thoſe that would be contented. to forfake theix due - 


Qbedicnce to the Queen, and ta yield and ſubje& themſelves to the ſaid feigned; unlawful and uſurped 
authority : And gt of the ſaid Bulls and writings. the faid perſons. very tecredy: and moſt (alc 
ouſly in ſuch, pazts of this Realm, where, the; people tor want of. good inftruthon were moſt 
ſimple, and ignorant, aud thereby: tymhelt fron; the, good unde ftanding of theix duties towards G 4 
and the Queen, did by their leud;and ſþtil pradtices- and pexrtwaſzons ſo far forth work, that ſundry 
fmple and ignorant perſons, had been contented to be: reconciled..to the (aid ulyxped authority of. the 
See:of Rome, and. to take abſolution at the hands. of the ſaid nanghty and ſubtil practiſes; Whereby 
did grow great difobedience and boldneſs in. many,, not only to withdraw and abſent themſelves from 
all. Divince /Sexvice, then molt godly ſet touth and uſed. within, this Realm, bur alſo havs he ught 
chemſelves diſcharged of and from all Obedience, Duty, and Allegiance to, hey Majeſty, whereby -moſt 
wicked and unnatural Rebcllion dic} enfue, and to the. further dapger of this Realm, was thereafter 
very like to- be 'renewed, it the ungpaly and wicked attempts. in that behalf were. not by ſeverity. of 
Laws in time reſtrained and bridle : For remedy and redreſs whereof, and to prevent the great mike 


FE chicts and inconveniences that-thereby. might enſue It was enacted by the, Queen; with the afent o 
| the Lords Spiritual and Temporal, 'and the Commons: in that Paxliament affembled, and by the autho- 


rity of the fame ; That if any. perion or perſons after the firlt day of July then next coming, ſhould uſe 
or put in ure in any place within this Realm, or in any the Queens Dominians, any ſach Ball Writiy 
or inlirument,' written or printed of abfalution op reconciliation, at any time heretofore obtained. a, 
gpteen, or at any time hercalter to be obtained or gotten from the (aid Biſhop of Rome, or any his 
Succeſſors, or from any other perſon or perſons, authoriſed or claming authority, by or from the. aid 
Bilhop of Rome, his predeceſſors. or ſucceffors, or Sec of Rome 3, or by any perſon or perſons, after the 
faid firſt day of - Fuly, ſhould take upon him or them by colous of, avy ſuch Bull, Writing, Inftrimenc 
or Authority, to abſolve or reconcile any perfon ox perſons, or to grant or promiſe to any perſon. ox 
rſons within this Realm, ox-any other the Queens Doyginians, any ſuch abſglution or reconciliation 
y any ſpeech, preaching, teaching, writing, or any other open deed. Or if any qther perſon or per- 


xeive and take any ſuch abſolution or reconciliation. Or. elſe if any perſon ox perſons, had obtaine 
ox gotten lithence the laſt day. of the Parliament holden in the firſt year of her Reign, or after the (ai 
fuſt- day of Fly, ſhould obtain.ar get from the ſaid Biſhop of Kyme, or any his eflors, or See of 
Rame, any manner of Bull, Writing, or Inſtrument, written or printed, containing an thing, matter or 
cauſe whatſoever, Or ſhould publiſh, or by any ways or means put in ure any ſuch Pull riting, or 
Inſtrument 3 That then all and every fuchact or acts,offence 'and offences,thould he deemed and adjudged 
by the authority of the faid Ad to. be High Treaſon, and the offender and offenders thercin, their Px0- 
curators, abbettors and councellors.to the tat, and committing, of the ſaid offence or offences, ſhould 
be deemed and adjudged high Traitors to the Queen- and the Realm; and being thereof Iawtully in- 
difted and attainted, according, to the courſe of the Laws of this Realm, ſhould ſuffer pains of death ; 
and alſo loſe and forfeit all their lands, tenements, hereditaments, goods and chattels, as in caſes of 
ig Treaſn, by the Laws of this Realm ought to be loſt and forfeited, as by the faid AQ ap- 
pear | 
And albcit many of her Subjc&s after the faid Bull of Pins Puintus, adhering to the Pope did renounce 
their former Obedicnce-to the Queen, in reſpe& of that Bull, yet all this time no Law was cither made 
or attempted againkt them for theix recuſancy, though it were grounded upan fo diſſoyal a cauſe. Naw 
that theſe ſpeechleſs Bulls were declared by Ad of Parliament to be ſo dangerous ; Then in place of 
them Jeſuites and Romzifh Priclis were ſent over, who in ſecret comers whibered and infuſed into the 
hearts of many of the unlearned Subjects of this Realm, that the Pope had power to cxcommunicate and 
depoſe Kings and Princes, that he had excommunicated the late Queen, deprived her of her Kingdom, 
and diſcharged all her Subjects of their Oath, Duties, and Allegjance to her 3 And therefore they ought 
not to obey her or any of her Commandments or Laws, under pain of the Popes curſe. This was Heh 
Treafon by the ancient Laws of Ergland , And thexeupon Campian, Sherwin, and many gther Roma 
Priefts being apprehended; and conteiling that they came into England to make a party for the Catho- 
lick cauſe when necd ſhould require, were in the 21th year of the faid late Queens Reign, by the ancient 


Common Laws of England, indicted, arraigned, tried, adjudged, and executed for High Treaſon againſi 
tr s their 


| Wns within this Realm, or any the. Queens Dominions, after the firſt day of Fuly, ſhould Gaul 
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; Of the Kings Eccleſiaſtical Law. 


- . tance (according to the fundamental Laws of this Realm) immediately - of 'Almighty God, and arent 


en, RR 


——— 


their natural allegiance, which they ought their liege Soveraign. But all this time there Was no A8 of 


. 


Parliament made either againſtRecufants, or Jeſuites, or Priefts, her Majelty {till deliring and expedi 

their converſion, and that by clemency and mildneſs they might be reclaimed to their formcy obedjer. 
and conformiay before the ſaid Bull, After Prieſts and Jeluites were puniſhed by {entence of L; rg 
cording to their demerits 3 Then great numbers of flanderous and ſeditious Books (1:br; falſidic; ) apainſ 


"5"; - => 
* eds dar WE. 


— Lg 


W, ac. 


her Majeſty and the State,were diſperſed and ſcattered within this Realm,tending to the inciting and fliz. 


ring of the Subjects to Inſurre&ion and Rebellion. | 

Her Majeſty in open Parliament, having with the Lords Spiritual, Temporal, and Commong, maturk 
conſideration of fo ' weighty and important cauſes, in the 23th Year of her Reigri made two ſeveral 
Laiys 3 One againſt the makers and publiſhers of ſeditious Books, ordaining, that offence to be fey, - 
Another againſt Recuſavts, inflicting the penalty of twenty pound the month for their recuſancy ; Ang 
yet upon their ſubmithon according to the A, to be thereof freely.and abſolutely diſcharged, (4 mild 


and merciful Law, conſidering their former conformity, and the cauſe of their revolt.) Bar after the. þ 


Jeſnites and Romiſh Prieſts coming daily into'and fwarming within the-Realm, inſtilling ſtill this Poiſon 


into the Subjects hearts, that by reafon of the ſaid Bull of Pius Dxinrus, her Majeſty was eXCOmimung | 


cated, deprived of her Kingdom, and that her Subje&s were diſcharged of all obedience to her, and by 


all means indeayoured to withdraw them from their duty and allegiance to her Majeſty, and to reon), þ = 


them tothe Church of Rome. | ; SF = 
In the 27th Year of her. Reign, by authority of Parliament, 'her Majeſty made it Treaſon formy 


jende or-Romiſh Prieſt being her natural born Subje&, "and made'a 'Romiſh Prieft or Jefvite ſithencety Þ | 
ginning of her Rep, to come into any of her Dothinions 3 Intetiding thereby to keep them out of © 
f 


the ſame, to the end that'they ſhould not infet any of her: SubjeQs with ſuch treaſonable and damnyy Þ 


perſwafions and pradtices, as are aforefaid,, which without controverſie were High Treaſon by the as. Þ, 
ent Common Laws of England : Neither | would'*ever 'maganimous King of England,  ſithence theft if 
eſtabliſhment of this Monarchy, have ſiiffeted any (eſpecially being his own natural bor Subjects) ol, 
that perſwaded his SubjeRts that he was ' no Jawful King, and practiſed with them (within the hart 
this Realm) to withdraw them from'their allegiance atid loyalty to their Soveraign, the ſame beings 


men leſs Majeſtatis,” by the ancient Laws of this Realm. ' gr Fora pes *g 
_ By this and by all the'Records of the IndiQments'itappeareth, That theſe Jeſuites and Priefts arent 
condemned and executed for their Priefthood and pro hon, but for-their treaſonable-and damnable ju 
fwafions and praftices againſt the Crowns and Dignitics 'of Monarchs' and- abſolute Princes, who hid 
their Kingdoms and'Dorninions.by lawful ſucceſſon, and by inherent Birthright, anddeſcent of Inks 


tenants'of their Kingdoms (as they would have it) at the will and pleaſure of any: forreign Potent 
whatſoever. d 5...: 4 Fl c Cr 44%; 7 T - Crabb MT qh 
Now albeit the proceedings and proceſs in the Eccleſiaſtical Courts, be in the name'sf the Biſhopgit 
It followeth not therefore,” that eithet the Courrt is not the Kings, . or the Law whereby they procedti 
_ the Kings Law: For taking one example for many, every Leet or view of Frankpledge holdenh 
a'Subje& is kept in the Lords name, and yet it is the Kings Court, and all the proceedings thereinw 
direced by the Rigs Laws; and many Subjects in England have and hold Courts of Record, and ot 
Cornts; and yet all their proceedings are according to the Kings Laws, and Cuſtoms'of the Realm. 
Obſerve (good Reader) ſeeing that the demrmination_-of Hereſies, Schiſms, and Errors in Religioy 
dering; examination, admiſſion, inftitation, deprivation of men of the Church (which do concern Gu 
true Religion and Service) of right of Matrimony, divorces, and'general baſtardy, (whereupon depal 
the ſtrength of mens deſcenits and inheritances) of probate of Teſtarnents;'and letters of Adminiſtratiy 
(without which no debt or duty due to any dead man'can be recovered by the Common Law) Mort 
ries, penſions,procurations,reparations of Churches.Simony, inceſt,adultery, fornication, and incontinend, 
and fome others, doth-not belong to the' Common Law,how neceſſary it was for adminiſtration of jultce, 
that. his Majeſties progenitors Kings of this Realm did by publick authority authorize Eccleſiaſtical Cots 
under them, to determine thoſe great and important cauſes Eccleſiaſtical (exempted from the Juriſdidtion 
of the Common Law) by the Kings Laws Eccleſiaſtical, which was done originally for two aules: 
1. "That Juſtice ſhould be 'adminiſtred under the Kings of this Realm, within their own Kingdom, 
all- their Subje&s, and in all cauſes, 2. That the Kings of England ſhould be furniſhed uponil 
hs gen either forreign 'or domeſtical, with learned profeſſors as well of the Eccleſiaſtical as Temporl 
" Thus hath it appeared as well by the ancient Common Laws of this Realm, by the Reſolutions and 
Judgments of the Judges and Sages of the Laws of (England, in all ſuccefſions of Ages, as by author 
of many Ads of Parliament, ancient and of latet times; That the Kingdom of EngJand is an abſalit 
Monarchy, and that the King is the only ſupreme Governor, as well over Eccleſiſtical perſons, aud 
Eccleliaſtical cauſes, as Temporal within this Realm 3 To the due obſervation of which Laws both tho 
King and the Subje& are ſworn. _ > Eg ; 104} 
I have herein' cited the very words and texts of the Laws, Reſolutions, Judgments, and AQ of Pat- 
liament, all'publick and in print, without any inference, argument, or amplification'z And have pat” 
cularly Sores the Book, Years, Leaves, Chapters, and ſuch like certain references, as every man ma) x 
his pleaſure ſee and read” the authorities herein cited. | oy 
This Caſe is reported in the Engliſh 'and Latin Tongues,(as ſome other Writers of the Law have done): 
to the end my dear Countrymen may. be acquainted with the Laws of this Realm, their own bicthright 
and mheritance, and with ſuch 'evidenees as of right'belong to the ſame 3 aſſuring my ſelf that no wiſe 
or true-hearted Engliſh-man, that hath-'been perſwaded before he - was inftrufted, will refuſe t0 be 


inſtructed” in the truth, (which he may ſee with his own-eyes) leſt he ſhould be diſſwaded from _ 
; W ” | 


In I—_ 


'. | far V. "Cid La ” 


of | tcrewith blind-fold he hath beet deceived 3 For miſerable is his Caſe, and worthy of pity, chat hath : 
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s | bcen perſiwaded before he was inſtructed, and now will rcfule to be inſtructed, becauſe he will not be 
« | perſwaded, | 
c- Þþ 

alt 

oY | be __ —_ 
+ | | | 

bn Caſes of Leaſes. 

d | 

J: Mich. 27 &+ 28 Eliz. in the Kings Bench: 

n 

Clayton's Cale. 

e | | | 
EF N an FjedHione firme between Clayton and Preſenham, of lands in Lichborow in the County of North. L2 
' Fn the Caſe was ſuchz Indentures of demiſe were engrofſed bearing date 26. Maii, anno 25 Eliz. of 
eE Jandsin L. to have and to hold (for three years from henceforth) and the ſaid Indentures were deli- 
ti yered at four of the Clock in the Afternoon, the 20, day of Fune, 25. ſupradifio : And when this leaſe by 
'Þ computation ſhall have its beginning, either from the day of the date, or from the delivery was the 
[ Queſtion. And in this Caſe three Points were reſolved by Wray Chief Juſtice, Sir Thomas Gawdy, and 
= the whole Court. | | 
J 1. That (from henceforth) ſhall be accounted from the day of the delivery of the Indentures, and not 
1} by any computation of date 3 for, from henceforth is as much as to ſay, from the making, or from the 
BE timeof the delivery of the Indentures, or a confe&jone preſentium 3 for the conteQtion or making of the 


| leaſe doth begin from the delivery, and theſe words (from henceforth) or any other words of the Inden« 

ture, are not of any effe& or force until delivery, quia traditio loqui facit chartam. | 
2. That where the ſaid Indenture was delivered at four of the Clock in the Afternoon the 20. of Fane, 
' it was reſolved that this leaſe ſhould end the 19. day of Fre in the third year, for the Law in this com- Ca 
{ putation doth reject all frations and diviſions of a 'day for the incertainty, which is always the mothes | b ] 
| of confuſion. | | CLOS 4 

3. That in this Caſe the day of the delivery of the leaſe ſhall be taken incluſive, and the day it {elf is 

parcel of the demiſe: ſo where the demiſe is limited to begin from the making 5 but if the leaſe be to 
| begin from the day of the making, or from the day of the date, there the dayjit {elf is excluded, and ſo 
| the doubt in 12 Eliz. Dier 286. well explained. And with this Reſolution agreeth 14 Eliz. Dier 307. 
| And it was adjudged in the Common Pleas, Trin. 21 Eliz. where the words of the Statute of 27 H. 8. 

of Inrolments are (within fix months after the date of the ſame writings indented) that if the writings 
| Have dite, the fix months ſhall be accounted from the date, and not from the delivery, but if they want 

date, then the fix months ſhall be accounted from the delivery, vide Dier, 5 Eliz. 218, An Indenture 
| of- Bargain and Sale bore date the fourth day of Offober, 4 &* 5 Phil. & May. was inxolled the 21, day 
| of March next following, which was the laſt day of the fix months, accounting -the day of the date 
 excluſrve. And it was uded upon demurrer in the Common Pleas (which Plea began 4 Eliz. Ror.812.) 
that the deed was well enrolled within the faid Act; [for the whale” day of the fourth of Offober (hall 
be accounted in Law the date of the Indenture, unde ſequituey, That from the Jite and from rhe day of 
- —_ are all of one ſenſe, for as much as in judgment of Law, the date doth include the day of 

e date. | 


a - 
tt —_— 
m— 
—_R__ — —_— —_— — 


Trin. 20 Eliz. m the K ings Bench. 
Elmer's Caſe. 


two Points were reſolved. | | 
| 7; That the Statute of 1 Eliz- is a private A&, whereof the Court without pleading of it ſhould not 
take knowledge. | 
' _ 2+ It was reſolved, That where the ſ{#þd ſcite parcel of the Biſhoprick was in kaſe for years, and 
| Grendon the Biſhop did put out the leſſee, and made a leaſe (which was confirmed by the Dean and 
 & Chapter) for three lives, rendring the ancient and accuſtomed rent; that this leaſe was voidable by the 


| | | PS | : | "ns 
'F Bien Elmer Biſhop of London, and Gale Defendant for the ſcite of the Mannot of Draizon in Midd. [ 2 7 


| 

lucceſſor; I. Becauſe the Statute of 1 Eliz. was in the disjunctive for 21 years or three lives, and 
* | therefore the Biſhop cannot make both : But if in the Caſe at Bar the ſaid leaſe ſhall be good, then a 
” | Bilhop may make a leaſe for 21 years, and preſently after make a leaſe for three lives, which ſhall be 


' | againlii the words and meaning of the AR; 2. The rent rctcrved upon the leaſe is not paiable within 
the 
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| — — 


the meaning, of the Act for although ex 77 termini it is paiable, becauſe that after the leaſe "T9 || of 
determined, the Icſſor ſhall diſtrain for all the arrerages of the rent reſerved upon the leaſe for lives Jean Het 
is not paiablc within the meaning of the At 3 for the Act was made to maintain Hoſpitality, and to-20j tha 
Dilapidations,and that cannot be but by a continual revenue yearly palable in Law.and not in expetanc of 
or in futuro. For poſſbilities will not repair and maintain Hoſpitals or Churches; And in this CaſerÞ tek 
Biſhop ſhall have but a poſſbility 3 for the leſſees for lives ſhall have the rent rcſerv<d upon the la py 
[ þ ] for years, and if they ſurvive the leaſe for years, then the Biſhops and Succeſſor [hall have remeq ya wo 
the rent and arrerages reſerved upon the leaſe for lives, as it hath been faid. And it was faig 6 r wo 
where the Statute of 33 H.8. cap. 28. provideth, that the old leaſe be furrendrcd within one yea ; by "A 
that a ſurrender CefGonal is not within the ſaid Act: For the intent of the makers of the A& Was I the 
have a continual and abſolute ſurrender, and not ſuch illuſory ſurrender, which might be woided Ti 
next” day z for, fadium non dicitur 'quod non perſeverat : and Jenſus verborum eſt anima legis, Py s by t 
the principal Caſe Judgment was given againſt the Biſhop , tor not pleading the faid Statue o whi 


I 1 Eliz. ad 
#8 1 
s lane 
; —_ — pur 
| wel 
f Trin. 30 Eliz. in the Kings Bench.” Fm 
4 y Orl 
: Jewel's Caſe. | ; - 
: | \ MK dif 
1 C3] Etween Par! and Maior, the Caſe was 3 Fewel Biſhop of ; Salubury 6 Eliz, by deed indente\ wal wit! 
' a leaſe of a Fair parcel of the poſſeſſions of his, Biſhoprick, with all profits thereof 'in Sherhmilfſ® cs * 

the County of Dorſet for three lives, rendring the old and accuſtomed rent, which was confirmed iſh 3 

the Dean and Chapter 3 And afterwards the Biſhop died, antl if this leaſe were good againſt the i whe 

cefſor, and not reſtrained and made void by the Statute of - : Eliz. not printed was the Queſtion, kl 0f-t 

it was adjidged;” that the ſucceſſor ſhould avoid the leaſe 3' for a Fair is but a franchiſe or liberty, {ery 

mainorable; out of which a rent cannot be reſerved 3 and therefore. ſuch rent reſerved the leflor ali not 

ſucceſſors'have not any remedy, cither by diſtreſs or Aitiſe 3 and all leaſes of. ſuch Inheritances; and 

which the ancient and accuſtomed rent cannot be well - and lawfully reſerved,” are voidable by thei new 

AR. Tt was alſo reſolved, That if the leaſe had been made for 21 years, rendring the ancient ala 70 

cuſtomed rent, :that the/ſucceſſor ſhould avoid it 3 for although the rent reſerved ſhall be good by wii forn 

of contra& between the leflor and the leſſee, yet it is not incident to the reverſion, nor ſhall go withi and 

and therefore ſuch leaſe ſhall be alſo voidable by the ſucceſſor by the ſaid Statute, vide 17 E. 3.708 94 

9 Aſſ. p.24. 30 Aſſ. þ.5. 14 E. 3. Sire facias 122. 10 H. 6,2. 3 BH. 6.21, &c. --- _ my 

£ | | | : | rele 

Will ; befc 

EC OY "y = wa ' whe 

_ Mich. 31 &-32 Eliz. in the Kings Bench. & 

| ; Tz 1 ; 9% : yet- 

z\ | . b $.# Was 

The Lord Monntjoze's Caſe. - *' © 2 MF ay 

; | | of t| 


[b] peu Shepheard was Plaintiff againſt Blackalor Defendant in an Ejetione firme, of two houſes allſh © 
, 18 acres of land in Hemfton arwndel, upon'a demiſe made 10. Aprilis, 28 Eliz. for yeas;,®W 

Defendant pleaded Not Guilty, and the Jurors as to the moity of one houſe and 18 acres of Jand fowl 

the Defendant guilty, and as to the reſidue they have a ſpegi] i verdict to this effect : They found tit ho 

the tenements in which, &c. were parcel of the Mannor” of Hemſton aryndel, and demiſed and demile wo 

ble time out of mind, 8c. by Copy, &c. ' And that Robert Lord Brook, was ſeiſed of the ſaid Mannot® : 

fee y' and further found that by ſpecial Act of Parliament made 4. Feb. 27 H. 8. the faid Mannor 9 p 


entailed to Anne wife of Charles Lord Mountjoy,and to Fohi' Pawlet and Elizabeth his wife,and to thebts || * is 
of their bodies begotten with divers remainders over 3 By which A& it was provided as followeth, = 
ſcil. That the donees nor any of them, non facerent aliquid in nocumentum, vel exheredationem heredun ft 


Juorum, wel eorum alicujus, vel alicujus eorum in remanere, ſed tantum pro junciuro uxoris pro termino wth bees 
. alicujus' viri, Oc, pro termino vite, vel pro termino vite alicujus alie perfone, vel pro-annis, vel-ad voluanan Bt ſhall 
ſecrndum conſuetudinem Manerii, Reddend* verum & antiquum reddit' predifitarum terrarum,; Q wn ſhall 
rum fic demiſorum, &4, &* quod, all other Adts ſhall be void, 'as by the ſaid"A& appeareth : And furtncrſ} at 
tound, that the ſaid Mannor did confiſt of divers free rents amounting, to 7 Þ &c; and 15 Id Te- kept 
[ 4] nements which were holden for lives, the cuſtomary rent of which was 3:4. and of the demeſnes whid . 
had uſually beer: demiſe by:Indenture for the ſeveral rents and farms of'S 1, &c. And that there WF q 
one acre of waſt parcel of. the ſaid 'Mannor, in which were! divers high-ways, and common for AR 
Tenants of the yearly valueiof 12 4. And that upon the death of every Copiholder, the Lord by cult 
ought-to have Heriot ; and that there was a-'Court Baron incident to the ſaid Mannor, and perquilie 
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x «hs and a [ect ap 
that rv pergui Rapper JN 
ng} of a fine ards Charles Courts;or L the ſaid Man 
the} tetiance of a ſttyg - Lord Mount] ect never w nor; and n 
p Sy and of mger, ſer con ntjoy died ere demiſe that' the ons 
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5. If it ſhall not be void as to ſuch thin which were demiſed before, yct after the death of hink 
who made the grant and render, there thall be apportionment of the rent for them 3 then for as Fc 


ders anc 
Copiholders and the acre of waſt be deducted) & perus & antiquus redditus, and more born : 


doth remain for the demeſnes, for this cauſe it was urge, HEE on {hall be good - the de. 
in this Calc, after many argumcnts, and great ge, 


TEES: 
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ſaid; &0d-id. certum. oft, quod certym reddi pateſt ; It was anſwered, Quad id incertang eff, quad ants 
reddi-nullo. modo poteſt... . 2. Wray Chief Jultice ſaid, That although there ſhall or may be apportiomes 
after the death of Tenant in tail, that will not rye to make the grant and render good, for if wi 
and aitiquus redditus be not reſeryed yearly, þ ©— Sv texm (as by conſtruction of Law is implied) 
power which the tenant in tail hath-is not follewed-:, For it is not ſufficient, Quod. verus & awiph 
reAditus be reſerved to the heirs in tail,, but it ought to | be. reſerved to. the: tenant in- tail himſelf; wo 


therefore if he reſerveth a leſs rent to him during; his. life, and after his:death, the true and anda 


rent, the leaſe is not good : And although that the Statute, was made principally as hath been (aid, i 
the benefit of the heirs in tail, &c, yet the reſervation..ought in conſtryRion in Law. be of the true and 
ancient-rent during the whole term, And: therefore if the true and ancient rent be not reſerved duws 
the life of the tenant in tail who made the grant and render (as in truth it was not in the Caſe at) 
no apportionment after his death will make the demiſe good. And for as-much as the land it (af holden 
by Copy was demifſed.,it will appear:upon apportionment (if any ſhall be) that the dhcient rent dath not 
remain for the demeſnes.. | bio, | | 
And in the argument: of: this Caſe, the difference of penning, of divers Statutes concerning leaſes 
was obſerved. The Statute of 32 H. 8. cap. 28. that appointeth the demiſe to begin from the day o 


- the making, &c. not above the number of. 21 years; or three lives, and -that there ſhall be ler 


yearly: during the ſame leaſe, 6c. ſo much yearly rent,.ox farm, or moxe, as hath been moſt ac '8- 
paid, &c. within 20 years before ſuch leaſe made 3 ſo that a. leaſe for a -lefſer term'or a greater term bY | 


within the letter of the faid Statute : But the words of the Statute- of 1 Eliz. of leaſes _— fe 


\ 
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of hjn Biſhops are, Other then for the term of 21 years, or thrice lives (without ſaying, os under” from ſuch 
as Much t:meas any ſuch grant or affirrance ſhall begin, wherevpon the old accuſtomed yearly rent, or more 
ers andf ..:thout limitation of any time) ſhall be reſerved, &c. And yet a leaſe for leſſer time is good, and the 


your leaſe ; And my hope is, that the report of theſe Caſes concerning, leaſes will bring to your memory 
"ſome things tending, to t Fr ' 


ES 
aa I —_— he 


” 


cog 


nP Ncb.31 & 32 Eliz. in the Kings Bench, in a Writ of Error, 
. Juſtice Windham's Caſe; : 


- iN Treſpaſs between Francis Windham one of the Juſtices of the Common Pleas Plaintiff, and. Fohn, KS 
* ''L Debney and others Defendants, in the Common Pleas for Treſpaſs. done in a meadow  called- Sextens 
* meadow in Trowſe in the County of Norfolk, the' Caſe was ſuch 3 The Dean and Chapter of. the holy 
- and individed Trinity of Norwich were ſciſed of the ſaid meadow called Sextens meadow, and 'of ano- 
| ther-meadow in the ſaid Town called Cheeſe meadow; And by Indenture under the common. Seal, 
' 37 H. $. demifed Cheeſe meadow to Howlins for 40 years: And atterwards 4&5 Phil. &« Mary 
by Indenture under their common Seal, demiſed Sextens meadow to the faid Howlins and Debney 
for. 21 years. And , afterwards 12 Eliz. the ſaid Dean and Chapter deiniſed' to Nicholas. Manne 
| bott-the ſaid meadows with every Habendwm, ſcil. to have and to-hold Cheeſe meadow for. 40 years 
after theend of - the firlt leaſe thereof made 3 And to have and to*hold Sexten4 mgadovy afterithe firſt 
leaſe thereof made; with ſeveral reſervations of rents. The ſaid Mae afligned.his.intereſt:ta.;Fohy 
| Hoe, whoi15 Eliz.. ſurrendred. and took a new leaſe by Indenture'of the ſaid Dean and Chapter,ynder 
"their common Seat (in which the firſt leaſes were recited.) -of both the meadows, : Habendum fibi .ah'& 
. ot determinationem predidt. ſeperalium dimiſſion? ; videlicet , predift. dimiſſion,' pred...Rob, Howlybs.-in 
forma prediti. fati',” &- preditt. dimiſſion. prefat.. Roberto Howlyns . &::;Johanni» Dehney, . &c, i farms 
| pred. fait, ſwe effet per ſurſum-redditionem, determinationem, &c. u{que ad 'finem 9; terthinum [40 annoruyy = , 
ex twnc proxims ſequen', exiſten" verum numerum amorum' mentionats in dit. ſurſun: xetait-: DIE E#] 
'Nicholao Manne wiade': | Reddends; &c; the. ancient: rent ſeverally' for theifaid meadaw3s fo: that\in flac} 
| theiCaſe is 3. A'man maketh'/a leaſe: of Sextens meadow':to A..for 10 years, and of -Gheeſe meadewyro | 
| Bifor 20. years 4. and/afterwards by. Indenture reciting the faid: twa:leaſes, made-a-leafe, to andther of 
| bath for 40 years, to: begin afterithe end 'or determination off the. ſaid: ſeveral Jeafes rnade to, Avand;B 
And afterwards, the” former: leaſe: of. Sextens: meadow -:endethzi.and; the leaſe. of \Chepe; nifgdew Forts 
{/ Unyeth ; and when the laſt leaſe as to Sextens meadow now in queſtion ſhall begin was the Queſtiens And. 
* Fitſhall not begin till the leaſe of Cheeſe meadow be ended, then the Plaintiff hath entred before his 
| time, for the former leaſe of Cheeſe meadow hath yet continuance. But if the ſaid Habendum int the 
latter leaſe ſhall be taken reſpecFzve or ' diſtributive, Reddendo ſingula ſingulis , fo that when the leaſe"in 
Sextens meadow determineth, the new term for 40 therein hall begin, then Judgment ought to' be 
ola, vc the Plaintiff. And after many arguments at Bar and Bench in the Common Pleas, it was re- 
olved and adjudged, That, th Hahbenduin in the latter leaſe thall be takerr refpedive, that is to ſay, the leaſe 
of Sextens meadow to John Hoe for-q'o years (hall in preſent aftet the end of the firſt leaſe thereof 
made,” For every deed fhall be taken firong againſt the grantor, and moſt beneficially for the grantee, 
and it is moſt ſtrong againſt the leſſor, and moli beneficial tor the leſſee to have the leaſe of Sextens mea- 
dow to beyin preſently after the firſt leaſe'- made theresf,: then to tarry till the leaſe of Cheefe meadow 
d, beended, Asin' 9 E. 4.42. & 19 H. 6. 4. If I releaſe unto you all Adtions which Þ have againſt you and 
Ie A another, j1 this Caſe notwithſtanding.the joynt.words; all Actions which:1 have againſt you. alone-azc 
lug Bf . releaſed, for-it.thall be moſt benefigial-to-him,to whom the releaſe, is. made.and moſt throngeſt againit him 
Bar) who,maketh, it And the joynt words of the parties ſhall be taken refedive and (everally. ! _ +/+, 
aden Þ .. .7., Sometimes \i-xeſpect of the 'ſeveral intereſt of the grantdrs'3 as if two;Tenants in Fommon,.or 
1 not deveral Tenants joyn in a grant:of a' rent charge, yet in Law this grant, {hall be feveral, p although that 
| the words ate joynt, as Sir. Robart +Gatlyn Chief Juſtice holdeth in Browning*s Calk, in. lows! Commen- 
"Sts | — 


- # 4 . 
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7 2., Sometimes in reſpect of the ſeveral intereſts of the grantees, 8&c. as 16 FH, 6. 63, 64., a, warranty 
wade to two of certain latds ſhall enure'as ſeveral warranties in reſpect that they are ſoverally Teiſed, one 
Of: part of the lands, and the other of the reſidue in ſeveralty, 6 E. 2. Covenant Bye 49%! e joynt Co- 
Venant ſhall be taken ſeveral.in reſpe& of the ſEveral intercfts of the Covenantees, vide 16 Eliz. Dier 


- 3372 338. between Sir Anthony Cook, and Wotton, .a good Calc. 
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A etimes in reſpe& that the grant cannot take eftec, but ar ſeveral times, as 24 E. 3, 29, 
etnies to the right heirs of F. S. and F.N. (F.S. and 7. N. being alive) in which Caſe 
words arc joynt, and yet the heirs ſhall take ſeverally. - 1 

4. Sometimes 1n reſpe& of the incapacity and impoſhbility of the grantecs to take joyntly, ag 21 
made to an Abbot and ſecular man, or a gift to two men, or to two women, and to the heirg of (4, 
two bodies begotten, the Inheritance is ſeveral, 7 H. 4.17. vide Chapman's Caſe, Plow. Com, 

5. Sometimes in reſpe& of the cauſe of the grant, or ratione ſubjefe materie, as 15 H.7, 4. 0 
Coparcener granteth a rent to two other Coparceners for owelty of partition, although that the wor 
are joynt, yet the cauſe of the grant ſhall be reſpected, and the rent ſhall be of the quality of the ky 
and thetefore they ſhall have the rent in degree and quality of coparcenary, and not joyntly. Ang Kni 
Chief Juſtice and Chancellor ſaid in 38 E, 3. 26. that if two Coparceners make a feoffment in fee, re 
dring rent to them and their heirs, the heirs of the one and other ſhall inherit, becauſe their right jn e 
land was ſeveral, 22 E. 4. 25.&* 2 R. 3, 18. joynt ſubmiſſion: to arbitrement ſhall be taken leveral 
reſpe& of the ſeveral caulcs. #7 
| 6. Sometimes Ne res deſtruatur, & ut evitetur abſurdum, as in 6 H. 7. 7. in-Ceſſavit, where the teny 
is alledged by Homage, Fealty, and Rent, and the demandant counted, that in faciendo ſervitia jreqj 
ceſſavit, ſhall be by conſtruction taken to ſuch ſervices only, of which a man may ceaſe, 17 E. 3.1.4, 
The Prior of Txkesford's Cale in a Scire facias againſt the ſucceſſor of the Prior upon a Judgment vive 
ins Writ of Annuity for the ——_ in the time of the predeceſſor, and of the ſucceflor, and the Wie 
was that the predeceſſor and ſucceſſor nondum reddiderunt : To which exception was taken that the 
deceſſor was ſuppoſed not to render that which the ſucceſſor ought, & non allocatur 3 for reddendy ſingul 
fingulis by reaſonable conſtrudtion the words may well ſtand together, zide 21 E. 3. 48. in a Per as 
ſervitia, F. N. B. 14. in Monſtraverunt : And the reaſon of all theſe Cales is, quod res non deflruny 
where the grant ſhall be taken ſtrongeſt againſt the grantor, and ſhall take effect ſo near as it may * 
cording to the intent * of the parties. 'And fuch conſtruction doth concur with two of the jeaſ 

[ »Þ ] in theprincipal Caſe. r. It ſhall be taken ſirongeſt againſt the grantor. 2. This conſirutindgh 

| concur with the intent and meaning of the parties, for after the Habendrm and the number of thewes 

theſe words are added, exiften* veruem numerum annorum in di? ſurſum reddit” Indenttr* mentionat, 

which Indenture the Habendum was ſeveral,ſo that the intent of the parties was to have ſeveral beginrin 

- m this new leaſe, &c. / and the leſſor and leſſee never imagined but that the leaſes ſhould begin 1evetd 

and not that the lefſce ſhould expect for Sextens meadow, -until the leaſe of Cheeſe meadow, whiti 

ariother diftin& leaſe, and a diſtin& thing, ſhall end. And fo it was adjudged, and the Plaintiff i 

execution. Upon which Judgment a Writ of Error was brought; and after many arguments'it 

sſolved by Sir Chriftopher Wray, Sir Thomas Gawdy, and the whole Court of Kings Bench, That thei 

to: Hoe ſhall have ſeveral beginnings. And ſo this Caſe was reſolved by both Courts. © And aftery 

the ſarne Term ina Caſe between Polard and Alcocke in the Court of Wards, Wray Chief Juſticedea 

held: That-if a man be ſciſed of three acres of lands in fee, and maketh a leaſe of one to A. for lik, 

another'dcre of land to'B, for life, and of the third to C. in tail, and afterwards by deed ( reciting 

Qid eftates) coveniteth with his brother, That after the eſtates ended and determined, that hes 

heirs wonld ſtand-ſeiſed of all the faid three acres to the uſe of his brother in tail, 8c. That in this( 

bt SE! |< qe 2 A hw B. the brother ſhall have the acre leaſed to B, and ſhall not taxry till al 

tes, ſcil. the other eſtate forllife; and the' eftate tail be ended : But reddendo ſingle fingulis, Wi 

Coventnr the eftites in the ſeveral acres velt preſently in the brothers, .and ſhall take effe& in poſ FY 

: as the: ſeveral eſtates in poſſeſſion end and-determine, which was granted by the whole Court, Ali 
| the'Caſt of Polard, Wray cited, and relied upon the ſaid Caſe of Juſtice Windham. And afternal 
the Phintiff in the Writ of Error perceiving the opinion of the Court, did not proceed in their Wt 
SIS «#7 thn Rn | | __ 
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T Hilieth Bridnet Adthipiftrator of Anthony Rone, brought an Action of debt won an Obligation 
[9] $4 3667. agaihift Thi a5 Skidmore, and had Judgment to'recover in the Common Pleas, and died; #- 


bert Brudnel and John Briudnel Executors of the ſaid Thonzds Brudnel ſued a Scive facias upon. the {aid Jide- 
ment, id” ntinued until the {aid Skidmore was -outlawed.3 And now the'ſaid Tho, Sdmor! 


brought-a Writ 6f” Error. And note, it appeareth by the Record certified, that the ſaid Thu Bris 

rel was Admimiſtrathr to the fiid Anthony, during the minority of Edward, Jervmy, Hutnpbily 6 

Anne, the Children of the faid Anthony, and he did aver in his Declaration, that the ſaid £dw#h 
rey and Anne Was alive 3 and within age, and did not averr that the ſaid Feromy was alive, o 

within again 3 And'the Plaintiffs Council aſſigned for Error, That when adminiſtration is com 

to one during the minority of. four, if one of them gieth, or cometh of full age, the whole aut 

rity doth ceaſe ; for difference was taken between a limitation ' annexed to an eſtate or intettft, and? 


collateral or bare limitation not coupled or conjoyned with an eftate or intereſt, : of which there can 
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| Part V. 
no ſurvivor 3 As if a man make' a leaſe to two during, their lives, there if one dieth, his eſtate ſhall 
ſarvive : But if a leaſe be made to A. during the life of B. and C. without faying, and during the life 
of the ſurvivor of them, there if one of them dicth, the eftate (as Popham ſaid) was determined. But 
{© was anſivered and reſolved by Sir John Popham Chiet Juſtice, and the whole Court, that in the ſame 
Caſe put by the Plaintiffs Council, it onc of the Ceſtuy que vies dicth, the cltate is not determined, but 
4. ſhall have the land during the life of the ſurvivor of them : And ſo was it reſolved by all the Juſtices 
at Michaelmas Term holden at S. Albans, 5 &- 6 Eliz, tor A. hath an eſtate of Frechold by way of limi- 
cation of an eſtate during, the life of two men, and by conſtruction of Law during the life of the ſurvivor 
of them : As if a man make a leaſe to two men durihg theix lives, and they aiſign their eſtate over, 
now the aſſignee hath an cltate tor the lite of the two men, and if one dicth, he ſhall have the land during 
the life of the ſurvivor of them. And theſe differences were taken and agreed in this Caſe. 
1, Between a limitation, as the Caſe before, and a Condition : For if a man leafech lands for 100 
1s if A. and B. ſo long live, in this Caſe if one dieth, the leaſc is ended, for the leaſe was conditio- 
nal, and not determinable by limitation of cſtate.z and there the life of man is collateral, as to the leaſe 
which is but a chattel. ne, | 
The ſecond difference was between a limitation of an eſtate of Freehold for lives, and collateral deter- 
minations, 45 during the time that C. and D. ſhall be of the Inner Temple, or during the time that C. an 
D. ſhall be dwelling in Norfolk, , or ſhall be Juſtices of Peace, or the like 3 for in theſe Caſes the failer 
of the one, ſhall determine the eſtate : But the ſaid Point moved for an Error in the Caſe at Bar was 
not cxpreſly reſolved, becauſe that another Error was moved, by which without queſtion the Judgment 
was reverſed, and that was, that when an Adminiſtrator hath Judgment and dieth, his Exccutors can- 
not ſue execution of the ſaid Judgment 3 for none ſhall have execution of that Judgment, but he who 
ſhall be ſubje& to the payment of the debts of the firſt Inteſtate, and that the ſaid Executors ate not, 
vide 26 H. $. 7. And it is adjudged in 2S H. 8, reported by Serjeant Bendloes, That the Adminiſtrator, 
of an Executor ſhall not have'execution 'of a Judgment given for the Executors. And the opinion of 
the Court was, That the ſaid Outlawry upon this Judgment was erroneous, and for this cauſe it was 


| reverſed. 
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| Mich. 36 & 37 Eliz. Rot. 1634. inthe Common Þ leur, 


HenStead's Caſey : - 
| JPHE cos os ſich; "A: woman Tenant for life of a houſe arid certain land'in Shovan iti: Kear 
\ JT © madeateaſett Will rendfing tent and' afterwards-took fuisband 3-And-the ard her hushand 
| Bbught at! Aion 'of debt for the arrerages after the marriage 3 And if the leaſe 'at Will were derer- 

hi & by the intermarriage of not Was the Queſtion. And it was agreed by the Whole-Cobfr, * That 
te Will was not determified by the intermartiage 4. for althoiigh that the wotman by the caking; 6f 
 Uibarid hath Cabrmitted Her (elf to the” will of her' husband as her head 3 yet fords/ much a5 itimay be 
pitjudicial to the husband to have the leaſe deterred (for then he ſhall loſe the ent to be pail-ac the 
xt day after the marriage, and it camiot be in any rilanher ' prejudicial to the "wite, if the leaſe con- 
Tſe, but rather to her benefit. And practlly it may be great? prejudice to husbarids'who eritermarty 

Women Who fave Tenaiits at will for the loſing of their rents.) - For theſe cauſes it was reſolved 
that without expreſs matter in fa& by the husband after the marriage to determine the Will, jt-is hot 
determined. The ſame Law, if a leaſe be made to a woman at will, and ſhe take husband, the Will 
doth continue notwithſtanding the marriage. 

S0Af a leaſe be made to three at Will rendring rent, and one dieth, it is no determination. of the 
Will,and although that nothing can ſugvive,yet becauſe that every one is joyntly poſſefſed' of the whole, 
they ſhall be charged with the whole rent, And fo the @wrere in 10 Eliz. Dier 269. b. well reſolved : 
But imthe-Gaſe at Bar after-the garcings, the woman. her {elt cannot counterniand or determine the leaſe 
at Will, ng more th& where ſhe and her husband mike a leaſe it Will rendting'* refit dufing the cover- 
turez or ifa leaſe be made to them. at Will : Fox ſhe hath ſabmitted her (elf, and all her will co her 
husbands will ; And ſo a feme covert may have a Tenant at will ; and be Tenant at will, and yer ſhe 


ioation of M fer (elf cannot countermand it, becauſe that ſhe by her intermarriage hath put her countermanding power 


died; fo-IY 1 this Caſe (which doth not concern Freehold or Inheritance) into her husbands mouth. 

. Caid Jude Alſo if the husband and wite leaſe lands at Will rendring rent, and the husband dieth, it is no coun- 
by, Shidmore Ws of the Will, but the leaſe doth continue. So it was ſaid, If two joyntenants make a leaſe at 
Ts Brie WI tendring tetit, and one dieth, All doth ſurvive to the other, and the leſſee continueth poſſefion, the 
1-44 at lirvivor ſhall Have ah Adtion for the'whole rent for the privity; and fhall not be a countermand for one 
id "= path mblty for the miſchief which may f6llow to leflors; and fo much the rather, becauſe that no miſchief or 
's alive, off Pejudice Gaii tbine'to the lefſees i ſach Caſe, * > | | 
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Mich. 39 & 40 Eliz. which began Trin. 38 Eliz. in the 


Common Pleas. 


Toe's Caſe. 


C11] J-: brought an Action of Waſt againſt Sammes, and counted of a leaſe made to the Defendant of Ry 


[5] 


. 
% 


[ 12 ] © © Aunders brought an Action.of Waſt againſt Mannud aſſignee of th#term in the tenement for Wi 


Mannor of Tottenham in the County of Eſſex for 30 years : The Defendant pleaded, non dimiſy ; and 
by ſpecial verdict it was found, That the leflor made a leaſe for 3o years of the ſaid Mannor, « 
all Woods and Underwoods growing and being upon the Mannor 3 and afterwards made a ſecond leaſe 
to the ſame leſſee of all the Woods and Underwoods growing and being upon the' ſaid Mannor for the | 
term of 62 years without impeachment of Waſt, And afterwards made a third leaſe of the faid Manny t 
the ſaid leflee for 3o years, without exception to begin at a day to come, ſeit. from the expiration; 
the the faid firſt leaſe for 3o years 3 and afterwards the term of 3o years expired, the leſſee cut tres, Jy 
in reverſion brought an Action of Walſt, and it was adjudged for the Plaintiff. And in this Caſe hize 
Points were reſolved : | ' | > Ba 

x. That by the exception of the Woods and Underwoods growing and being upon the Mannor, the 
ſoil it {elf is excepted, 14 H. 8. 1. ace”, and by name of wood may be demanded and recovered, an 
that theſe words (growing or being) are words of abundance, for without them:the Law will implyzx 
much, &*- expreſſio eorum que tacite inſunt nihil operatur, for by the leaſe of : the Wood and Underway 
upon the Mannor, , 1s implied that they are growing, and therefore to demiſe all Woods upon the Man 
nor, and all Woods growing upon the Mannor is'all one. And ſo it was adjudged, Trin. 7 Eliz, 
the Kings Bench, as it was there faid, vide 46 E. 3. 22. 23 H.S. Dier 19. 33 H.8. Br. Reſerratiny, 
7 E. 6. Dier 79,&c. and ſo a Queſtion in vur Books well reſolved. 

2. Notwithſtanding the {aid exception, the Wood doth remain parcel of the Mannor, and by leſt 
the. Mannor ſhall paſs, becauſe that the Freehold doth remain entire, and the leffor doth remain tenar 
to every Precipe, and there needeth not any exceptions vide Plow. Comm. 140. Fulmerſton's Caſe ; Ohh: 
wile of a leaſe for life with ſuch exception, caſa patet: And therefore it was reſolved, Thathytt 

leaſe of the Mannox,. the Woods hall paſs, vide,38 H. 6.33. The King ſeiſed of a Mannox to wid 
an advoivſon* was' appendant leaſeth the Mannor,-(without fpeaking of the advowſor-appendant) i 
life; and afterwards granted the reverſion, Habendum una cum Advocatione, the advowſon ſhall notpi 
for during of the life of the leſſee it was not appendant : Whercupon is to be obſerved, That if am 

teth an advowſon appendant for life, the reverſion is appendant to the Mannor : But when a my 
ls the Mannor for life, except the advowſon, the advowlon- in poſlefſion eannot be appendant tot 
reverſion of. the. Mannor expetant upon the eſtate: for life : Otherwiſe upon an eſtate for years. ..,.. 
(3. That by the acceptance of the;future leaſe, to begin after divers years, the faid leaſe of the Wi 


i 
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for 62-years was-prefently ſurrendred, becauſe that. the leſſee by, atceptance thereof hath affirtned 
jefftnita hive: ability-to make the new, leaſe;. which he hath nat, if the tilt leaſe ſtand : As.if leſſerl 
term, «for it cannot; be.a ſurrender of.the. laſt 10:years,, and remain for the firſt 10 years, and fo tom 
a fraction of the term.;' Now he:who hath a leaſe, for,,20: years can ſurrender. the laſt 10 years bg 


* > 


expreſs ſurrender faving to. him the; firſt, 10 years. Yide,14 H. 8. 15. 2 Mar. 112, 4 Mar. 142, 3 
200., 10 Elig. 272+ 1%: Elje. 280.3 5H. 6. 57+, 21 H.7: 6. 31 Af. $426. 32 H. 8.46, 37 4 
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done for digging of: Sea-coals ; The Defendant pleade in Bar, That, the. firſt lefſee who' 0p 
cd the Mine, granted to him all his intereſt in the land cxm omnibus. profic ( Except” '& ſemper reſerval ; 
fibi & hered” ſuis tot benefic. Miner, Anglice the Coal-Mine) in pred. parcell. 2 And 


were reſolved. And upon great deliberation Judgment was given for the Plaintiff, , 
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TO 75 > ewe 


IrCell. erre ac omnibus maremits © Z __ 
averred that the ſaid. Mine at the time of the affignment, and yet, is open. And in this-Caſe hve PAP 2M 
+ 1, If a man hathland in part of which there is a Coal-Mine open, and he. leaſeth the land for lie, hat: 1 

or for years, the leflee may digg in it: For in as much as the Mane is open at the time, &c- - oh With 
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Part V. Caſes: of Leaſes. 279 
leaſeth all the land, it (hall be intended that his intent is as general as his. leaſe is z-feil, that he ſhall take 
the profit of all the-land, and by conſequence of the Minc in it, vide 17 E. 3. Fohn de:Hull's Caſe acc”, 
and ſo the doubt in F. N. B. 149. C. explained. , #4": 2h os 
»If the Mine werenot open, bit" includcd within the bowels of the carth at the time of the!leaſe.made, 
0 ach Caſe byledſing of the land, the leflee cannot make new-Mines; tor that ſhall be waſt;!BeM. B.i5g- 
OE nk ke hidden _ his _ and _ wn and all Mincs therein, there the 
{a av Hinefor them, tox/qiando aliquis aliquid>xvncart, concedere videtur & id. fine git res iſa effe-noj b 
pw RR radiverh E, 4:7 Bc whers itg9s faigsi Thatiita Fan teaſcth his nd to — 23 
| CH ſarne:thexe 35a, Minc (which $840 be -intended- of a hidden;Mine) hecammot digg for it, biit-if 
he leaſeth. his larid/and all Mines units; then although! that: the, !Mihctbe. hidden, the leſſee may, 'igg 
for. them and by conſequence the- digging of the Mine in the ipribcipal Caſe was .waſt in,the-futt 
Pe was reſolved, That although:the Mine was firſt opencd by the fiſt Icfſee; that if his grantcedig 
+ 2. i ic Walk 1N DMN. Hee T7-012 (19312375 LJ = | 127995 G4 
| pt xcfolved, that the Exception was void, for firſt by the:Exception of the profits of the:Ming, 
or of tht Mine it felt; the land is not-excepted 3. and. then it followeth, ,thathe hath excepted that which 
he could not have :taken/; As it a man aſbgneth his texm, and excepteth:the timber-trees upon the'land, 
'Qr the grevel, or.clay: within: the Jand, it is void, tor he cannot except'that thing which Yoth not belorig 
to him by the Law. © And although that it was: Jaid;; That for-as. much -as the leflee fitſt 'opened. the 
Mine, and {0 committed walt, and ſo had quodam modo appropriate the fame to himſelf; and'by his 
wrong, hath ſubje&ed himſelf to loſe the place waſted, and treble damages, it is reaſon that he may 
keep it to himſelf, and ſo continue puniſhable for the walt of which he was the firſt author 3 But not- 
withſtanding that, 1t was reſolved as .above 3 for his wrong which he committeth cannot deveſt the 
intereft in the Mine, being inthe land demiſed to himrout of theteffor; -and thereforetie cannot except 
that to himſelf which w_—_— to another : And it was adjudged Paſch. 28 Eliz. in the Common Pleas, 
Rot. $20, between Foſter and Miles Plaintiffs, and Spencer and Borde Defendants, That where the leſſee 
fr years alligncth vet his term. Except the timber-trees,, and. afterwards. the trees were fUled, That the 
| &ioh\dfwalt Was iitintenable 4gatriſi the affine, for'the Exception was utterly:void for "the cauſes 
' aforeſaid, quod nota bene. And in this Caſe it was faid, If leſſee for years deviſeth his term to another, 
and maketh his Executors and dieth, the Executors do walt, and afterwards aſſent to the deviſe, in this- by 
Caſe although that between theExtcutors-and the deviſce * hath telation, and the deviſee is in by the. © 
deviſor, yet an Action of waſt ſhall be maintenable againſt the Executors in the tenuit. So if grantee of 
a term upon Conditi no doth waſt, and, afterwards the_.grantor .entxeth-for the Condition broken, the 
Adienof waſt ſhall be maintcnable againii the grantec in the tenyit, 30 £, 3. 16. acc', Se 
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Eeween Prter Rofſe and Aldwith in' an Ejefitore firmiz, which began 'Paſch. 37 Eliz, Rot. 449; the Tr 
oo AF Caſe was ſuch; Alkaſe is Rds to 4 ard bh allignees, hrs ren to him during his life, and £131 
+ the lives of B. and C. and if this limitation during the life of B. and C. were void or not was the Que- 
1 fin. And it was adjudged, That the-limitation was good 3 for where it was objected, That when a 
x man hath two eſtates in him, the greater ſhall drown the leſs, and that an eſtate for his own life is 
- = tighter then for the life of another, and therefore that eſtate for his own life, and for the lives of others 
NT , cannot ftand together,” To that it was anſwered-and reſolved, That in the Caſe at Bar, the leſſee had 
'  butone eſtate, which hath this limitation, ſol. duting his life, and the lives of the two others, and 
WH He bathbutone Freehold, and therefore there cannot be-ariy drowning of eltatesin' the Caſe, but he hath 
+ W. 21 cfiate of Freehold to continue during theſe three lives, and the ſurvivor of theta, 
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z Mich. 42 & 4.3 Eliz. in the Kings Bench. 
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ui Siren | 
[;') | The Counteſs of Shrewsburies Caſe, 

"Oh | "FE Counteſs of Shrewsbury brought an Action upon: the Caſe againſt Richard Crompton a Lawyer (5 ] 
1  £ ' of the Temple,” and declared, That ſhe leaſed to him a houſe at Will, &* quod ille tam negligenter & 


provide cuſtedivit innem ſunt, quod domis. illa combuſta fuit : To which the Defendant _ in. 
wap | uilty, 
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Caſcs of Leaſes. Part V. 
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.to the Queen, for. as much as. the; At doth diſable Biſhops'to imake eſtates, the Queen'cannd! tak 
eſtate. from” them againſt- the Proviſion of the Ad, but no ſuch proviſion: is. in - the ifaid A&:4M 


is taken, within the cquity of it 3 for although:the. annuity charge the Parſon.or Vicar and not the 


and was found guilty : And it was adjudged that for this permiſſive Waſt no Adtion lay 
againſt the opinion of Brook, 1n the abridpersent of the Caſe of 4S E. 3. 25. Waſt 52. Ant the reaſon of 
the Judgmont was, becauſe at the Common Law no Action of Watt did lic tor voluntary or Permiſliys 
Walt againlt lefſec tor lite or years, becauſe that the leſſee hath intereſt in the land by the a of the Ieffox 

and it was his folly to make ſuck leaſe, and not reſtrain him by Covenant, or Condition, or otherwiſe 
that he ſhould not do Waſt. So and for the ſame reaſon, a Tenant at Will ſhall not be puniſheg i 
Walt. But the opinion 'of Littleton is good Law, fol.v1 54 If leſſee at Will-commir voluntary Waſi, ſe 

in.abatement of the houſes, or in cutting of the Woods, there a general Action of Treſpaſs lieth againk 
him. . For as it is-ſaid-in 2 & 3 Phil. & Mar. Dier 122.'þ, whcn-Tenant at. will taketh upon him t, do 


Guilty, 


Futh things/which none can do but the owner of the Jand, theſe amount to the.determination 5 the 


Will. and of his-poſſeſſion, and the leſſor (hall haye a general Action of :Treſpafs without' any e;7. 
oor? we 15 E. yon b. is cited; That if a Bailce of 'goods, as of a horſe; -&c.-kitl them, the Rail 
ſhall have a gencral Action of Treſpaſs, for by the killing the privity was determined, But it was aPreed 
that ſome Caſes, when there'is a' confidence repoſed/ in: the party;:"the Action upon the Caſe wil le 
for neglig.cnce, although that the Defendant cometh to the poſſeſſion of them by: the act of the Plains 
As'12-E. 4: 13. where a man delivereth a horſe to another to keep; fate, the Detcndane equuyt illuw; Fl 
'hegligenter cuftodivit; «quod ob defecium bone cuſtodie- interiit, the Action of' the Caſe lieth for this breaigf 
the truſt. $0/2+H.9.11. if my; Shepherd, which I truſt with my fheep,' and by his 'negligence they by 
drowned;or otherwiſe periſh,an-Acion upon the Caſe liethy:/But in. the Caſe at Bar/it was a leaſe at Wij 
made to the Defendant, and no confideration repofed in him 3 By which it was awarded, that the Ply, 
tiff take nothing by his Bill, oo y Ly 1c! ON bn irs 
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- A” a Parliament holden the ſame Term upon conſideration ''6f i Bill for confirriration of ' Cort 
ances made by the Subje&s to the Queen, and of Letters Patents made by the Queen to'Sibjed 
It was reſolved by the Chief Juſtices, Popham and Anderſon, and divers other Juſtices affiftanew th 
Lords of Parliament in the Upper Houſe, That leaſes made to the Queen by Colledges, Deans a 
Chapters, Wardens of Hoſpitals, or any other having Spiritual or *Ecclefiaſtical Livings, againftt 
proviſion of the Ad of 13 Eliz. cap. 10. are reſtrained by the ſame AG; as well as leaſes made tocomm 
r{ons. | | | 
ge I. ' Becauſe the Eccleſiaſtical perſons are diſabled by the Adt to Fogke any gift, grant, feoffment, a 
veyance, or eſtate, but only in the 'fame form as, the'Statute preſcribeth'; And if they are diſabled to mk 
eſtates, then, the Queen cannot take any eſtate of them, which is not warranted by the faid 
For although the Queen by the Common, Law, hath ability to take it , yet- for as much a & 
Parliament hath diſabled them to make eſtates, the. eſtates made to the Queen againſt the Au 
void. | 3M 
.- 2, The Statute of 1 Eljz. which! reftraineth Biſhops to make eſtates, hath: ſpecial porn 
they may make; eſtates to the Queen 3 which provyeth,- that 'if ſuch, proviſion had -not been 
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13 Eliz. Fen by Wb '; SAIL 5 
3. In divers Caſes'the King is bound by A& of. Parliament, although he be not 'named in it; 1 
'bound by expreſs words. And therefore all: Statutes which arcade to ſuppreſs wrong, or to.tik 
away fraud, or to'prevent the decay, of Religion, 'ſhall bind "the-King although he- be not -namel: 
For Religion, Juſtice, and Truth';are the Supporters of the Crowns and Diadems of Kings, /Avl 
therefore it is agreed in 35 H.6, 60. that the-King ſhall be- bound by the Statute of Weſt. 2; wy, 
which maketh proviſions againſt torcious Uſurpations, — that the King be not named in theA& 
So the Lord Barkley's Caſe reported by Maſter Plowden it is adjudged, That if a gift in tail be madet0 
the King, he cannot alien to defraud him in the.reverſion, or his iſſue, but is bound by the Statuted 
IVeſt. 2. De donis conditionalibus. And the ſaid Act of 1 Eliz, proveth, That Acts which reſtrain Ecclt 

faltical perſons to waſi their poſſeſſions, which were given to maintain the Service of God, (hall bi 
the King, if ſpecial proviſion. had ; not been made to the contrary by the ſame AR 3 Er ſumma ratio 
gue pro religione facit. * Sir Thomas ' Egerton Lord Keeper of the Great Seal,” agteed' in opinion with che 
Jultices aforeſaid in the principal Calf : Note Reader, the faid Act of 13 Eliz. hath been conſtrued bene- 
hcially, to prevent all intentions and evaſions againſt the true intents of the makers of the AQ, And 
therctore it was holden Paſch- 14 Eliz. in the Common Pleas in Eitrne*s:Caſe, That if a Writ of Annuitf 
be brought againſt a Parſon or'a Vicar upon a feigned preſcription, or by a grant by him the Patron 0p. , 
-Qrdinary,ſuppoſcd'to be made befaxe the Statute; apd;he prayeth,in, Aid of the Patron-and Ordinary ay * 
loſeth by Action tried, and all the ſame, is fcjigned;to- make an evaſion, out of this Act, that this invention 
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Part V. 
ſions, yct It Is within the miſchict, ſeil. impoveriſhing, of thc ſucceſſor, cauſe of Dilapidations, au decay 
of ſpiritual Livings, and Hoſpitals, which arc the miſchicls motioned in the preamble. And note this 
word (ſuffered) in the Act was well oblcrved. - 

It was adjudged in the Common Pleas, Mich. 37 & 3 I:1iz. between the Dean and Chapter of Here- 
ford, and the Bithop of Hereford and B.dlird, That the grant of the next avoidance ot a Benetice by the 
Dean and Chapter was within thc pL VICW Of this Act YO 1t was rol. vcd there, It a Dcan and Chaptct 
grant 4 rent charge out of their p4 {{Hions, it 15 rcliraincd by the cquity of the A& ;, and yct the rent is 
not any part of thcir poſicihons within the words ot Act. It hath been holden, "That it an Archdeacont 
maketh a.lcaſe for three lives according to this Act, and the lcfices made a Icale tor 100 years, and the 
Archbiſhop, Biſhop, Dean and Chapter confirmed it, yet it [ſhould not bind the ſucceſſor; tor it ſuch con- 
irmation ſhould not bc ſaid a conveyance within this A&t, the Statute would be to little or no purpoſe, 
and thc good intcot-and purview of the Act (hall be detcatcd and defrauded, 

And it was holden 1rint. 30 Eliz. in a Caſe depending, by Englifþ Bill in the Exchequer-Chamber, 
between Hodges Plaintiff and Newcomen Detendant, by Sir Roger Manwood Chick Baron, and all the 
Barons of the Exchequer, That where the Parſon of Weſton in the County of Glouceſtcy 9 Eljz. daniſed 
his Re&ory to William Hod es thcn Patron of the lame Rectory tor 50 years, who 14 Eliz. by Deed 
afſiened the ſame unto Sir Foby Throghmorton, the Biſhop confirmcd this leaſe 17 Eliz. in the life of the 
eff that the ſaid Confirmations were good. And in this Caſe two Points were reſolved : | 

1. That for as much as the faid leaſe was made before the Statute of 13 Eliz. and fo not rcfirained 
by the aid At, the confirmations made after the ſaid Ad to pertect the ſaid leaſe, were not within 
the purview or intention of the Ad. | | 

2, It was reſolved, that the grant made by the Patron of the ſaid leaſe, did import in it ſelf as well 
a grant of the texm, as a confirmation of the ſame term : And fo one deed of onething by one perſon, 
to one perſon and at one time (hall enure to two ſeveral purpoſes, ſcil, to a grant of the interct as 
leſſee, and to a confirmation of the fame intereſt as Patron. As if Tenant for life granteth a rent charge 
to him in the revertion in fee, and he by deed granterh the fame over to another and to his heirs, that 
is a good grant and confirmation alſo to make the rent good for ever. So if a diffeiſor maketh a leaſe 
for life, the xemainder to the diſſciſee, and the diſſeiſee granteth the remainder over, it is a good grant 


and confirmation alſo. 
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And in the principal Caſe the Lords of the Parliament after the ſaid Reſolution being informcd, that 


divers Deans and Chapters,Colledges,&c.had made leaſes to the Queen,intending that the Queen was not 
bound by the faid AG of 13 Eliz. cauſed a clauſe to: be added in the fwtt Branch of the Act of Contir- 
mation that it ſhould not extend to make any leaſe, grant, ' &c. good «to the Queen by any Eccleſiaſtical 
perſori, who had not power by the Laws and Statutes of the Realm ſo to do, which is niore then was 


| in the At of Confirmations'in anno 18 Eliz, which was made to.manitefi the matter to the Lay-people 3 
* for it was holden by the ſaid Juſtices, That the general words: of the faid AQ of 18 Eliz. hath not 


enabled ſuch Eccleſiaſtical perſons to make leaſes or cliates to the Queen, which by the id-AG of 13 Elzs 


| were upon and important conſiderations diſabled. Vide 17 E. 3. 40. & 21 E. 3. 46, The King bes 
- Ing the Head of the Commonyealth, cannot be an:inſtrument to defeat the purview of an Ad of Par- 
| liament made pro bono publico. v7 09 1 
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Covenants, Agreements, &c. concerning Leaſes, Afſurances, &c 
PTR a Paſch.. 25 Eliz. zn_ the Kings Bench, . 


) _ | Spencer's Caſe, 
Y Pmcer ind his wife brought an Aﬀtion of Covenant againſt Clark,, aſſignee to 7. aflignee to 8, 
.and the Caſe was ſuch : Spencer and his, wife by deed indented demiſed a houſe and certain land 

(in the right of the wife) to 8. for term of 21 years, by which, Indenture S. covenanted for him 

- -, - his Executors-and, Adminiſtrators-with the Plaintiffs, that, he, his Exccutors , Adminiſtrators, 
or Aſſignees, would build a Brick, Wall upon part of the land. demiſed, 8c. S. aifigned over his 
term ta? and F. to the Defendant; and for not making of the Brick Wall the Platncifts brought the 
Kon. of Covenant againſt the Defendant as Afﬀfignee : And after many arguments at the Bar, the Caſe 

Was excellently 7:41:20 and debated by the Juſtices.at the Bench : And in this Caſe theſe Points were 
5 by Sir Chriſtopher Wray Chief Juſtice, Six Thomss Gawdy, and the whole Court. And many 
ces taken and agreed concerning expreſs Covenants, and Covenants in Law, and which of them 


M1 with the land, and which of them are collateral,and do not go with the land , and where the afſfignce 


ſhall be bound without naming, of him; and where not, and where he hall not be bound although he be 


al  Expreſly named,. and where not. 


. I, When the Covenant doth cxtend to a thing #in eſe parc] of -the demiſe, the thingo be done 
y torce of the Covenant: is' gzodarmodo annexcd and appurtcnant to the thing: demiſed, and thall go 
with"the land, and ſhall bind the afſignce although he be not bounden by expreſs words : But ce 

Q o the 


[5] 


[16] 
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the covenant doth extend to a thing which is not in being at the time of the demiſe made, the fans 


| his heirs and affignees, the allignee of the aſſignee” ſhall vouch, and fo ſhall the hejrs of the ales 


Zppurtcnant or annexed to a thing which hath no being: As it the leſſee covenanteth | 
ys A ove demiſed to him during the term, the fame is parcel of the contract, and extendeth . og 
ſupport of the thing demiſcd, and therefore is qzodammods annexed and appurtcnant to houſes, anq ſhall 
bind the athgnee although he be not bound expreſly by the Covenant : But in the Caſe at Par, the Co 
venant doth concern a thing which was not in eſſe at the time of the demiſe made, but to be newly buil 
after, and therefore ſhall bind the Covenantor, his Executors, or Adminiſtrators, and not the aflignee foe 
the Law will not annex the Covenant to a thing which hath no being. | G 

2. It was reſolved that in this Caſe, If the lefſee had covenanted for him and his afſignces, that (©, 
would make a new wall upon any part of the thing demiſed,that for as much as it is to be done upon the 
land demiſed, that it ſhall bind the allignee 3 for although that the Covenant doth extend to 1 thin 
to benewly made, yet it is to be made upon the thing.demiſed, and the aflignee is to take the bengy 
of it, and therefore ſhall bind the ailignee by expreſs words, So on the other tide, If a warranty he mad: 
to one his hcirs and aflignees, by expreſs words, the aflignee ſhall take benefit of it, and ſhall have aj 
Warrantia Charte, F. N. B. 135. @& 9 E. 2. Garr de Charters 30. 36 E. 3. Garr. 1. 4 H. 8. Dier 1, p,; 
although the Covenant be for him and his aſhgnees, yet if the thing to be done be micer collateral tg yh 
land;and doth not touch or concern the thing demiſed in any ſort, there the aſſignee {hall not be charged 
As if the leſſee covenanteth for him and his allignees to build a houſe upon the Jand of the Iefſor which 
is no parcel of theland demiſed, or to pay.ſome collateral ſum to the leflor, or to a ſtranger, it (hullny 
bind the aſſignee, becauſe that it is meer collateral, and in no manner touches or concerns the thin 
was demiſed, or that is aſſigned over 3 and therefore in ſuch Caſe, the alhgnee of the thing demifed ay, 
not be charged with it, no more then any other ſtranger. . | 

3. It was reſolved, If a man leaſe theep or other flock of cattel, or any other perſonal goods foray 
time, and the leſſee covenant for him and his alſignees at the times end to deliver the like cattel or 
as well as the things letten were, or ſuch price for them 3 and the leſſee aflign the cattel over, this Cove, 
nant ſhall bind the aſſignee, for it is but a perſonal contra, and wanteth ſuch privity as is between th 
leſſor and leſſee and his affignees of the "land in reſpect of the reverſion. But in the 'Caſe of tafeg 

al goods there is not any privity, nor any reverſion but meerly a thing in ation. in the perſ 

which cannot bind any but the Covenantor, his Executors, or Adminiſtrators, who. repreſent him. Þ 

ſame Law, If a man leaſe a houſe and land for years, "with a ſtock of money rendring rent, and:v 
leſſee covenanteth for him,. his Execugors, Adminiſtrators, 'and Aﬀfignees, to deliver the ſtock or ſung 
money at the end of the term, yet the Aſhgnee ſhall not be charged' with this covenant, for althovghty 
the rent reſerved was increaſcd in reſpect of the ſtock or ſum, yet the rent did not ifſue :out of they 
or ſum, but out of the land only; and therefore as to the ſtock or ſum the Covenant is perſonal.and{il 
bind the Covenantor, his Executors and Adminiſtrators, and not his aſſignee : And it is not certain 
the ſtock or ſum ſhall come to the aſſignees hands, 'for it may be waſted, or otherwiſe conſumed by & 
leſſee, and therefore the Law will nct determine at the time of the leaſe made that ſuch Covenant 
bind the afhignee..- - IE 24 of of O17 RU rH Fg4o4t T | ; 

4. Tt was reſolved, That if a man make a feoffment- by this word Dedi, which implieth a warn 
the aflignee of the feoffee ſhall not vouch : But if a man maketh a leaſe for.years by this word Con 
or Demifi, which implicth a Covenant, if the aſſignee , of the leſſee be evicted, he thall have a Writi 
Covenant 3 for the leſſee and his aſſignee hath the yearly profits of the. land which ſhall grow byk 
fabour and induſtry for annual rent, and therefore-it *is reaſon that when he hath ſpent his labour; 
imployed his coſt upon the land, and be evicted (whereby he loſeth all) that he taketh ſuch benditd 
the demiſe and grant, as the firlt leſſee might, and the lefſor hath no other prejudice then his elped 
contra, which the firſt leſſee hath bound'him/ tool whe es ns 11, 

5. Tenant by the Curtelie, or any other who cometh in in the Poſt ſhall not vouch, (which is in li 
of an Action.) But if a grant be made to a woman who taketh husband, and the woman dicth, [ 
husband ſhall vouch by force of this word (grant) although he cometh to it by a& in Law 3. So ifa mas 
demiſe or grant lands to a'worman for years, and*the'efſor covenantetk with the leſſee to repair the houls 
during the term, the woman taketh husband and dieth, the husbanid ſhall have an Action o£ Covenut 
as well upon the Covenant in Law upon theſe words (demiſe and grant) as upon exprets Covenatt 
The ſame Law is of tenant by Statute Merchant, or Statute Staple, or Elegit of a term, and he to whon 
a leaſe for years is ſold by force of any Execution, ſhall have an Action of Covenant in ſuch Caſe #1 
thing annexed to the land, although they come to -the term by Act in Law. 3 As if a man grant toll 
for years, that he ſhall have ſo many eſtovers, as will ſerve to'repair his houſe, or that he ſhall buin 
his houſe, or the like, during the term, it is as apputtenant to the land, and (ha!l'go with it as a gp 
appurtenant in whoſe hands-ſoever it cometh. . . .. ee ane re eee 
6, If leſſee for years covenanteth to. repair the houſes dutihg the term, it ſhall bind all others, 35? 
thing/which js appurtenant, «and goeth with the. land in whoſe hands ſocver the land cometh, as web 
thoſe who cotne to it by a& of Law, as by the 'a& 'of the party, for all is one having regard to 
Icflor. And # the Law ſhould. not, be ſuch, great miſchief ma grow to-him'3z and reaſon, mounts 
that thoſe who take, benefit of ſuch Covenant when the' lefſor maketh it with the leſſee; that 0! 
oy other fide, he ſhould be” botthd -by the ike Covenants when the leffee. maketh' it with the 
eſſor. en og ; o + 44a [2% | 7 $02. 4 : res 
7. It was reſolved, That the aſſignee of the aſſignee ſhall have an Aion of Covenant. So of tit 
Execut®rs of the affignee of the aſhgnee 3 So of affignees of Executors or Adminiſtrators of ve 
allignee, for all are compriſed within this word (aſſignee) for the ſame right which was in the teſtato 
or inteſtate, ſhall go to his Executors or Adminiſtrators : As if a man maketh a warranty to 0% 


; 
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\& The ſame Law of the allignee of the heirs of the feoffce, and of cvery affignee. So that every ons of 
chem (hall have a Writ of Warrantia Charte. Vide 14 E.3. Garr. 33. 3% E.3. 21.36 E, 3. Garr. 1. 
Fo 13 £1. Garre 93+ 19 E. 2. Garr. $5,&c. For the ſame right which was in the anceſtor ſhall deſcend to. 


Il the heir in ſuch Caſe without any exprels words of heirs of the allignees. | 
” Obſerve Reader your old Books, tor they arc the fountains out of which theſe Reſolutions-iflue, but 
lt zrhaps by theſe differences the fountains themſelves ſhall be more clear and profitable to thoſe who will 


. of them. For cxample in 42 E. 3. 3. the Caſe is; Grandfather, father, and two fons.. the 
_—_— was ſciſed of the Mannor of D. whereof 4 Chappel was parcel, a Prior with the aſſerit of 
his Covent by deed covenanted for him and his ſucceſſors, with the Grandfather and his heirs, that he 
and his Covent would ing all the week in his Chappel, parcel of the ſaid Mannor, for the Lords of the 
Gid Mannor and his ſervants 5 The Grandfather did enteoff one of the Mannor in fee, who gave the 
fame to the younger ſon and his wife in tail; And it was adjudged, That the tenants in tail, as Terre: 
tenants (for the eldeſt brother was heir) ſhould have an Action of Covenant againſt the'Prior, for the 
Covenant is to do a thing which 4s annexed to the Chappel, which is within his Mannor, and fo an- © - 
nexed to the Mannor, as It 15 there ſaid. And Finchden relateth, That he hath ſeen it adjudged, that two [1 3] 
Coparceners made partition of land, and one did covenant with the other to acquit him of ſuit which | 
was due, and that Coparcener to whom the covenant was made did alien, and the ſuit was behind' 
And the feoffee brought a Writ of Covenant againſt the Coparcener to acquit him of the ſuit ; and _ 
Writ was maintenable, notwithſtanding that he was a ſtranger to the Covenant, becauſe the acquittal fell 
upon the land : But if ſach Covenant were made to ſay Divine Service in the Chappel of another, there 
the affignee ſhall not have an Action of Covenant, for the Covenant in ſuch Caſe cannot be annexed to 
the Chappel, becauſe that the Chappel doth not belong to the Covenantee, as it is adjudged in 2 H.4.6: 
| But there it is agreed, that if the Covenant had been with the Lord of the Mannor of D. and his heits, 
) Lords of the Mannor of D. and Inhabitants therein, the Covenant. ſhall be annexed ts the Mannor; 
MM 20d there the Terre-tenant ſhall have the Action of Covenant without privity of blood. - Vide 2 9E.3 ; 
1 WE: & 30 E. 3. 14. Simkin Simeon's Caſe, where the Caſe was; That the Lady Bardalfe by 'Deec 
= ark | 
| 
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a Ward to a woman who took husband Simkjn Simeon, againſt whom the Queen brought a Writ 
of right of Ward, and they vouched the Lady Bardolfe, and afterwards the wife died, by which the chat= 
tel real ſurvived to the husband (and reſolved the Writ ſhould not abate) the vouchee appeared, and 
Gid, What have you to bind me to warranty? The husband ſhewed, how that the Lady granted to his 
wife before marriage the ſaid Ward ; The vouchee demanded Judgment for two cauſes : ms 

1, Becauſe that no word of warranty was in the deed ; as to that it was adjudged, that this 
word (grant) in this Caſe of grant of a Ward (being a chattel real) did import in it felf a wat- 
tant C + # * 

5 Becauſe the husband was rot aſſignee to the wife, nor privy. As to that if was adjudged, That 

; he ſhould vouch, for this warranty implied in this word (grant) is in Caſe of a chattel real ſo annexed 
to the land, that the husband who cometh to it by aft in Law, and not as aſſignee, ſhall take benefit 
of it. But it was reſolved by Wray Chief Juſtice, and the whole Court, chat this wotd ( conceſſ of 
demifi ) in Caſe of Freehold or Inheritance doth not import any warranty, 11 H. 6. 4t. acc. vide 6 H.4. 
12 H, 4.5, 1 H,5. 2. 25 H.8. Covenant Br. 32. 28 H.8, Dier 28. 48 E. 3. 22, F.N.B.145. C148, 

 O 18r. 9 Elis, Dier 257. 26 H. 8.3. 5 H. 7.18. 32 H.6.32; 22 H. 6,51, 18 H, 3. Covenant 30; 

| Old N. B, Covenant 46. 38 E.3.24. Sce the Statute of 32 H.8.cap.24. which AG was refolved to extend to 

| Covenants which touch or concern the thing demiſed, and not to collateral Covenants. cos Los 


pe” wg Y 
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| Mick: > 9 © 30 Eliz. Writ of Error in the Exchequer Chamber; 
Slingsbie's Cale. 


Civic and Frances his wife brought an Action of Covenant in the Kings Bench againſt Roger [- h ] 
Beckwith, and declared upon an Indenture Tripartite between the Defendant Roger Beckwith of the 
firſt part, William Vaviſour, Frances S lingsbie, and Elizabeth ſiſter of the ſaid Roger of the ſecond part; 
and George Haryy, and thi ſaid Frances (then his wife) one other of the ſiſters of the ſaid Roger of. the 
third part. And declared, That the faid Roger Beckwith the Defendant by the faid Indenture, conveniſſee., 
pronaſiſſet, ® conteſſiſſet ad, & cum dittis Will, & Franciſco, & ad, & cum pred. Georgio & Franciſca 
axore 9114, & aſſignat* ſuis, & ad, &> cum quolibet, &+ qualibet eorum, quod pred. Rogerus ad figillationem &- 
deliber ationem ejuſdem Indentnr” fiit tegitime &- ſolus ſeifitus de Reftoria de Aldingfieet in Com* Eborum: And 
apon this Covenant iſſue was joyhed, and the Venive facias was de vicenet' Caſtri Ehorum, and the iffue by 
ms was tried for the Plaintiff, and damages aſſeſſed, upon which Judgment was given in the Kings . 
And how in a Writ of Error in the Exchequer Chamber before Anderſon Chit aſi of the Com- 
mon Pleas, Manwood Chief Baron, Windham, Periam, and Roder, Juſtices of the Common Pleas, and Geit and 
Clark Barons of the hen of the Coif, It was reſolved that the faid Judgment was erroneous ; for 
Kt appeareth by the Plaintiffs own ſhewing in his Declaration, that the Plaintiff only cannot maintain an 
N of Covenant, but the other Covenantees onght to have joyned inthe Action with thern, notwith- 
landing theſe words (& ad; & cum quolibet &- qualibet eorum; ) Andas to theſe words this difference was 
Oo 2 agreed ; 
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| Ang the Defendants Council did.rely-upon the Book of 11 H. 7. 21. for there* it is holden bY _ wile is 
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theſe words, cm quolibet eorum, maketh-the Covenant ſeveral in reſpect of their ſeveral intereſts, As if a -_ 
man by Indenture demiſeth'to A. black acre, to B. white acre, to C, green acre, and covenanteth with had 
them, and quolibet 'eorum, that he is lawful owner of all the faid acres, &c. in this Caſe in reſpe& of re pla 
faid ſeveral intereſts by the-words, &- cum quolibet eorum, the covenant in the deed is ſeveral : Ryg je he giv! 
demiſeth to then the; acres joyntly, then theſe words cxm quolibet eorum are void, for a man by his Maas, ter 
nant (if not in-reſpe& of ſeveral intereſts) cannot make it firſt joynt, and then to make it ſeycra] by the ledy 
ſame or the like words, cum quolibet eorum : And although that ſundry perſons may bind themſclyes Fol _ 

ibet.corum; and {o the Obligation (hall be joynt and {ſeveral at the election of the obligee 3 yet a man uno 
cannot bind:himſelf to threc, and to each of them to make it joynt or ſeveral at the election of ſoy = 


there by advice of all;the Juſtices, both the avowries did abate for the inconveniency, that if both the kne 

ifſues ſhall be found; for the avowants, the Court cannot give Judgment: to them ſeverally for one _ 

the-ſame thing; Alſo the Covenantor in the Caſe at Bar ſhall be divers times charged for one and the i - a 

fame...thing 3: and therefore the faid words &* cum quolibet eorum, are in ſuch Caſe but words of be 
plification and abundance, and cannot ſever the joynt, cauſe of Action. And it-was alſo reſi: i 

That an intereſt cannot be granted joyntly and ſeyerally: As if. a man granteth proximars advocat 

or maketh a leaſe. for years of lands to two joyntly and ſeverally, theſe words ſeverally are void, wi 


{&ll, x nt and ſeveral, for there they have not any intereſt, or Action, but are as ſervants 
others. Vide 16. Dier 337, 33S- acc. Sir Anthony Cooke's Caſe, 6 E. 2. Covenant Br. 49. 12 Haas, 
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A 56. ial$.: ZOY SLLESTS . ; |; ob LOVE. 
Eevecn Mooye and -Roſewel it was adjudged,.\That-if, a man bargaineth and ſelleth lands in fee, 
LI. covenanteth tozmake further. aſſurance to the Bargainee as Council ſhall deviſe; :In this Cafe 
ought to deviſe it. therewith agreeth - the Books, in 6 H. 7.76 11 H. 7.1: for if the jut WE 
himſelf may deviſe it, then it ſhall be no plea to fay, quod confilinm non dedit adviſamentum. Tl \ -* 
26,8 ILY | | | | i 4 X 
\ Paſch. 35 Eliz. in the Kings Bench. L 


| Higginbottom's Caſe. 


0:..647 againkt. Ralph Higginbottom Parſon of. Littletonupon Severn, becauſe the Defendant upon mew 
fideration mentioned in the Declaration, did promiſe that he,would make a good and-lawfil B who 
tc and afſuran 1n Law. of. the-ſaid ReQtory of Littleton aforeſaid to the Plaintiff di charged of all U firſt 7 
forme ins, ſales, . &c.' made. by the Defendant. during the joynt lives of the Plaintiff and-Deſen- ® farren 


£70bn Sefrd Eſquire brought an Aion upon the Caſe,which began in the Kings Bench, Fall 34 His leaſe 


dant, as. by Council leamed of the Plaintiff upon-requeſt made, ſhould be adviſed + Had alledga? tt is broſ 
one Maurice-Jovy was of the Plaintiffs learned Coungil,; and gaye his adyice to the Plaintiff, That the BY hfeva 
Defendant ſhould make a Icaſe by Indenture to the Plaintiff of the ſaid Redtory with the appuntwas- |} anoche 
ces,. t0.:have and to. hold during their joynt lives, &c. and that the Plaintiff gave notice to the Deten-(f Wain | 
dant of the ſaid advice,.and requeſted him to perform it, which the; Defendant did deny to do,| &&«F. [Temps 


The. Defendant pleaded Non 'ongii , and it was found for. the. Plaintiff... And it was moved & of the 
in. a 
DY. 


eſt of. Judgment, "that _ this: advice of the; Plaintiffs. mono ought. to be. given immediate} | the le 
Counſellor himſelf to. the Defendant, and not to the Plaintiff, and he to: give notice as abos F ditting 
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Juſtices, that the Conncil ought to be given to him who ought to make the. eſtate, ;and not.to him with 
*hom he is of Council : And they ſtood much upon the words of the Book: . But-upon. conſideration 
had of the Book, and the relidue of -the ſaid Caſc, afterwards in the ſame year fol. 23, b. -it appeareth 
plainly - ind ſo it was reſolved, That the intent of the Judges was not, that the counſel cannot be 
given Or ſignified to the party who ſhould make the cſtate, but only to the Covenantor, becauſe it is mat- 
ter whereof by intendment hc who ſhould make the eſtate (without notice given) cannot have know- 
kdge. And it was reſolved, That it is fitter that the Conncellor give his counſel to him with whom 
he is of counſel, and he to give notice thereot to him who ſhould make the eſtate. And although. he- 
hath two or three of his counſel, yet none of. them may give advice to him who is to make the cliats 
without requeſt, for peradventure he would not uſe their advice in ſuch Caſe; And it is reaſon that the 
counſel be given to the part) with whom he is of counſel, for peradventure he may millike it, and would 
fot have it given. 2. It.15 leſs miſchievous 3 for if the party himſelf notifie cher advice to him who ſhould 
make the eſtate then che Counſellor gave, it the Covenantor knoweth it, he may refuſe 3. if he do not 
know it, and the Counſellor notificd it is according to his covenant and agreement, if he perform. it he 
is:excaſcd > and ſo if it be not according, to his covenant and agreement he may rcfule it, and ſo no 
criſthief to the party > But it the Counſellor giveth advice to him who ſhould make the eſtate, he. may 
be jonorant; whether he be his Counſel or not. ', And afterwards Judgment was given for the Bene 
for the cauſes betore alledged, vide 8 E. 4.1.9" 2. 6 H.7.4. 14 H.8.21.b. "FT 
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Hill. 38 Elz. in the Kings Bench. I 


Stile's Cafe. 

Erween Frampton and Stiles in debt upon an mine. AN 3 The Defendant faid, that it was upon 

B condition to perform Covenants in an Indenture, hic in. Cwria prolat*, and in truth the deed was not 

indented, but written, This Indentuxe : And it was adjudged, that it was no Indenture, although it was 
in two parts 3 for the words of a deed cannot make it indented : But to the making of an Indenty 

| there ought to be a manual a& of indenting of the parchment, or'papet 3 And becauſe "the Defendant 

did not any Indenture, the Plaintiff had Judgment: | | ” bat _ 


s © 
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 Paſeb. 38 Eliz. it the Kings Bench, Rot. 42. mn Error; » ':. 


& 


"Sir Anthony Mayne's Caſe. - 

PHE Caſe in «fe was, That Sir Anthony Mayne did leaſe certain lands to Scot for 21 years by In« 
2,” denture,and covenanted that at any time during the life of Scot upon. ſurrender of his leaſe, &c. he * 
would'tmake a new leaſe during the reſidue of the'years, and bound himſelf to perform the Covenants, 


* && And now in Debt brought upon the Obligation by Scot againſt Six Anthony Mayne, he pleaded th 
; Set did not ſurrender, 8&c.' To/which - Seo replied, - that after the ſaid leaſe Sir Anthony had acceptec 
fine i connſans de droit come ceo, '&c.- and by the ſame tine granted-and' rendred the land to the-conuſee 
for $9 years: Upon which the Defendant did demur in Law. And it was adjudged for the-Plaintiff. 
And in this Cale three Points were reſolved : / | US ror 2 

| 7: That Sir Anthony Mayne had'broke his Covenant without any ſurrender- made, for by the faid 
fine levied by him for $o years, he' had diſabled himſelf either to take ;a ſurrender, or to make a new 
leaſe 3 antithe Law will not enforce any one to do a thing which ſhall be.yain-and frivolous : Lex nemi- 
nets copit ad vana ſeu inutilia peragenda : But it ſhould be vain to compel him to-make a ſurrender to him 
who cannot take it'3-and although the lefec in this. Caſe by the words - of 'the'Indenture be to do ,the 
Hylt a&, JO, "to make the ſurrender, yet when the leſſor hath diſabled himſelf not only to take the 
urrender,” hat alſo to make a new leaſe according to the Covenant, for this cauſe the leflors Covenant 

is broken without "aty ſurrender made, vide 32 E. 3. Barre 264, O& 21 E. 4. 55. If you are bound to 
enfeoff me of the Mannor of D.. before ſuch a Feaſt, and you make a feoffment of the ſaid Mannor to 


| Mother before the ſaid Feaſt, you have forfeited your obligation, although that you repurchaſe the land 


| - 20q before the Feaſt, becauſe you. were once diſabled to make the feoftment. And therewith agreeth 
 [ZLemps E. 1, Covenant 29: If a man leaſe a Mannox for years and the leſſee covenanteth to keep the oules 
of the Mannor, and as much as was in the Mannor ig as good plight as he found them 3 during the term 


| the leſſee doth waſt in the houſes, or in cutting of Oaks, the leſſor brought an Acton of Covenant 


diting the term for the Oaks, becauſe it was impoſſible that the Covenant ſhould be performed : Other- 
Wilc is it of the houſes ; And therewith agreeth F; N, B. 145. k; & 13 Es 3. Covenant 2+ 
: 2. g 
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_ Cafe in 21 E.3. 29. is not like this Caſe. For there at the time of the Qbligation made, and the time 


2. It was reſolved, If a man ſeifcd of lands in fee, covenanteth to enfeoff F. S. of them upon requeſt 
arid afterwards he make a feoffment in fee of the lands:3 now in this Caſe F. S. ſhall have an Action « 
Covenant without requeſt. And that in effe& is all one with the principal Caſe. 

3. It was reſolved that in the Caſe at Bar, If the term for So years were but an intereſt of a future 
term, {o that Scot notwithſtanding that might make the ſurrender, yet in \uch Caſe Scot ſhould have an 
Aion of Covenant without making any ſurrender 3 for true it is that he may ſurrender but alſo (16 
it is, that Sir Anthony after ſuch ſurrender cannot make the new leaſe, which was the cect the ſurrendes 
ſhould produce z and therefore in as much as the leffor hath diſabled himſelf to make a new leaſe, which 
is the effe& and end of the ſurrender, and that which he ought to do on his part, the lefſee ſhall nor be 
enforced to make the ſurrender, which is the firſt thing to be done on his part, for by the ſurrender he 
ſhould loſe his old term without poſſibility to have the new acording to the lefſors Covenant. And there. 
with agreeth 14 FH. 4 19. a. F. Parſon of the Church of G, was bound in an Obligation of 100 1, tg the 
Prior of E. the Condition was, That if the Parſon reſign his Church within certain time to the Priox for 
a-penſion as they could agree, that then the/Obligation ſhould be void 3 And afterwards and within the 
time, the Prior and Parſon agreed of a penſion of 5 /. yet the Parſon did refuſe torcfign. And theopinigy 
of the whole Court was, That although they had agreed of the penſion, yet the Parfon is not bound ©, 
reſign until he be ſure of the penſion, and that he cannot be without deed. And therefore in fuch Cafe 
the Parſon: is not ticd to refign until the Prior hath tendred to him a deed of the penſion, by which he 


might be ſure of it. 


mou 


Trinit. 37 Eliz. in the Kings Bench. 
: ; Langhter's Caſe. 


8 thy com Eaton Eſquire,and Roger Moxon Gent. brought an Action of Debt upon an Obligation of 491 | 
bearing date 26. Sept. 26 Eliz. againſt Thomas Laughter. The Defendant demanded Oyer of it 
Obligation and Condition 3 and it appeared by the Obligation, that Richard Rumsford was alſo bow 
in the aid Obligation with the Defendant joyntly and ſeverally z And the Condition was in effe&,Ty 
if the within bounden Rich. Ramsford after lawful marriage had between him and Fane Gilman wite d 
Henry Gilman deceaſed, and together with the ſame Fane,do and ſhall lawfully fell and alien in fee ſingh 
or, fee tail, all the great meſſuage with the little tenement thereunto adjoyning, of the ſaid Fane, ſcitut 
in London, now in the occupation of Filliam Fitzw. Eſquire. If then the ſaid Rich. Ramsford do or (bl 
either in his life time purchaſe to the ſaid Faxe, and her heirs, and afſlignees, lands, tenements, and her 
ditaments, of as good right, and of as good value, as the money by him received or had by or upon ti 
ſaid fale or alienation of the -premiſſes ſhall amount unto: Or elſe do or ſhall leave unto her the ſaid Ja 
as Executrix, or by legacy, or other good aſſurance or conveyance, as much money as ſhall be by hi 
received upon ſuch,8&c. that then,&c. And pleaded that the ſaid Richard Ramsford married the ſaid Ji 
1 Decemb. 27. and that the ſaid Janedied 8 Auguſt 31. and the ſaid Richard Ramsford ſurvived her ; The 
Plaintiff ſhewed by way of Replication, that the faid Ramsford and" Fane Paſech. 30 Eliz. for 320 1, lei 
a fine of the premiſſes to Fohn Thompſon and William Kerwen.and to the heirs of Fohn Thompſon ; and tht 
the ſaid Ramsford did not purchaſe lands, tenements, or hereditaments, of the value of 320 1. to theſl 
Fane and her heirs, neque reliquit predit. Jane poſt diſceſſwm ipfine Rich. ut execxtrici, &'c. And upon dis 
plea the Defendants Council did demur in Law. And upon great deliberation Judgment was give by 
Popham Chicf Juſtice and the whole Court paint the Plaintiff : And the reaſon and caule of their Judg: 
ment was, That where a Condition of an Obligation doth conſiſt upon two parts in the disjundtive, and 
both are —_ at the time of the Obligation made, and afterwards one of them becometh impolible 
by the a&t of God, the obligee is not bound to perform the other part : for the Condition is made fot 
the benefit of the obligee, and ſhall be taken beneficially for him, and he hath cleCtion to perform the one 
or the other for the ſaving of the penalty of his Bond : And when one part is become-impoſlible by the 
a& of God, it is ſo beneficial for hin as if this part of the disjunQive which is become impoſlible had 
been' only the the Condition of the Obligation : And ſo when one became impoſtible by the a& of God, 
which by no induſtry he could perform, his Obligation is ſaved, although he doth not perform the other, 
=_ a__ exciiſat 'Jegem. And in the Caſe at Bar for as much, as Fane diced before the ſaid Ramsford 
o that he could not leave to the ſaid Fane, either as Executrix, or by legacy, or other aſſurance, ſomuc 
money as ſhould be received by him, 8c. fo that this part of the disjunRtve became impoſſible by the at 
of God. Vide 30 H. 6. Barre 66. 15 H.7. 4. 9 Eliz. Dier 162. between Arundel and Comb. And the 
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when the Condition was to be performed, one part of the disjunRtive was not poſſible to be performed, 


for there the heir of the body was not in rerum natura. . 


Tritt 


V. | Patt V. concerning Leaſes, Aſſurances, &c. 287 


1 of 
_ ; Trin. 38 Eliz. in the (ommon Pleas. 
> an 
try 
| Fa Halling's Caſe. 
uch 
be -en Halling and Conzard in Debt upon an Obligation for performing of Covenants. j+ was a1. b 
he Brine: L his the covenant was, That the Defendant Fould ni an eſtate in fi Fortes art , 
te Toaſt at the coſts of the Covenantce, that the Covenantor ought to do the firſt a, ſcil. notihie to the 
the | Covenantce what manner of eſtate he would have, ſo that the Covenantee might know what ſum of 
for money fo tender: And it was faid, All was one when the Covenant was general, and when it was Par- 
the ticular : As to make a feoffment, the Covenantor ought to do the firſt thing, ſei. ſhew what manner of 
on i &0ffment he would make, cither by deed poll, or by Indenture, &c. And ſo in the principal Caſe, if no- 
to | thing be done before the day, the Covenant 1s broken, becauſe that the Covenantor ought to do the firſt 
* | 2&, andfothe default is in him. 
be ÞÞ 
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Hill. 39 Eliz. in the Common Pleas. 


Mathewſon's Caſe, 


, Pon Mathewſan and others Plaintiffs, and Lydeate Defendant, the Caſe was ſuch 3 A Charter- * 
A ) party indented between the Maſter and the Owners of a Ship of the one part, and George Lydeate 
and: fix other Merchants of the other part. By which the Maſters and Owners covenant to Ship certain 
Merchandizes at ſuch a Port beyond Sea,, and to tranſport them to the City of London, for which-every - \ 43 J 
of the Merchants covenant ſeparatine with the Maſter and Owner, that one Merchant ſhall pay 3 1. another ©. 
3 1. &c, & fic de ceteris. And the words of the Covenant are, conveniunt ſeparatim, &ec. and in the end 
1s this clauſe, Et ad performationem onnium &- ſingulorum conventionum ex parte pred. Mercatorum perimplend, 
quilibet Mercatorum pred. ſeparatim obligat ſeipſum prefat. Magijtro & proprietariis, in double the fraight. 
| And now upon one of the ſeveral Covenants an Action of Debt was brought againit Lydeate one of the 
' ' Merchants upon the aid Indenture.. To which the Defendant pleaded, That a Seal of another of the Mer- 

_ chants fixed to the ſaid Indenture was broken'from' the deed 3: Upon which the Plaintiff did demur in 

Law. And in this Caſe it was reſolved : ; | 

1. That although that the Merchants joyn in Covenant, ſc. conveniznt ſeparatim, yet this word, ſepa- 
ratzm, maketh it ſeveral Covenants, and not one joynt Covenant. Alſo the faid later clauſe, 2d perfor- 

Mationem omnium & ſingulorum, &c. it 1s in the ſeveral, by reaſon of this word ſeparatin: 3 and this word 

lull be referred to the ſeveral Covenants before. | 

+2, It was reſolved, That although. that the Covenants on the'parts of the Maſters and Owners were 

pynt, yet the Covenants on the parts of the Merchants ſtood ſeveral; and for this cauſe if the Seal of 
 oneof the Merchants be broken from the deed; it doth not avoid the deed, but only againſt him : But if 

any of the Seals.of the Maſters or Owners had been broken from the deed, all their Covenants had been 
defated. And if the deed had been raſed in the date after the delivery, the ſame had gone to the whole; 
and all,” But when the Covenants are ſeveral, they are ſeveral deeds written-in' one piece of parchment. 

Hg dgoicnt was given accordingly. 'Vide 13 H. 7. 14'H.$;25, 30 E. 3. 31. 32 in Aſ. 47 Ec3+3,; 

in Det Finchden, 39 H. 8.36. © © 7 LOT 53 | | TORS 
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Tri. 41 Eliz. Rot. 3252. in the Common Pleas. 


Lamb's Caſe. 


Ba EE SSROIOSDREERSSEERSTEC,rRES ERP SRRAMROSEET, MES 


IN Debt upon an Obligation by Lamb Executor of D. againſt Brownewent, with Condition, That E {#] 
* the Defendant ſhall in the Term of S. Michael next, in the Prerogative Court of the Archbiſhop of 
Canterbury give unto the ſaid D. his Executors or affignees, ſuch ſufficient releaſe and diſcharge, &c. 3s 
| by the Judge of the ſaid Court (hall be thought meet, that then, &c. The Defendant ſhewed, that 
th Dottor Lewyn was Judge of the Court, &- quod idem Judex nec deviſavit, nec appuntiavit aliquam re- 
laxationem, ſeu exonerationem, &c. ſecundim formam, &'c. upon which the Plaintiff did demur in Law. 


And it was adjudged for the Plaintiff 3 For in as much as the Judge was a franger to the Condition, 
an 
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' Vide 1$ E, 4+ 27: by Brian and Littleton, Terror of ſuit, ſo that he dare not go about his'bulſineſs.is days 
_ nification, hongh that he be not arreſted by force of proceſs. £0 LEE ; the” 
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and the Condition is for the benefit of the obligor, and the pertormance thereof ſhall ſave his Bond, he 
hath taken upon him to pertorm it at his peril3 and therefore he ought not only to have done the hr(t 
a, but ought allo to have procured the Judge to haye deviſcd and dircctcd It. Otherwiſe it is, if the 
obligec himſelf or his Council ſhould deviſe. Vide 33 B.16. adjudged according. 36 H. 6.8. 32F, 2, 
Barre 294. 2 E. 4. 2.8 E. 4. 2.15 E. 4. 5» 22 E. 4. 4.3: 9 H, 7. I7, Oc. vide 7 E. ++ I3. be it was laid, 
If 2 man be bounden to make to a man a ſure, {ufficient, and lawful eſtate in certain lands by the advice 
of F. D. if he make an eſtate unto him according to the deviſe of F. D. be it ſufficient or not, hwy or 


not lawful, yet his Obligation is ſaved. 
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Mich. 4.2 &+ 43 Eliz. in the Kings Bench, 


Broughton's Caſe. 


Pr 


N Debt in the Conmon Pleas by Traggleen againſt Prettie _ an Obligation, the Condition was; 
[| That where the Plaintiff was bounden in an Obligation of 200 1. for the Defendant, for the pay. 
ment of 100 /. to 4. B. If therefore the Defendant ſhould ſave and keep harmleſs the Plaintiff of all ſuits 
quarrels, and demands touching and concerning the ſaid Bond of 200 /. That then this Obligation to 
be void. At the day of payment of the 100 /. the-Plaintiff came to the place where the 1 0 1. ought 
to be paid, and perceiving no perſon there preſent to pay the 100 }. for the Defendant , he to 
fave the penalty of his Bond paid the 100 }. to 4. B. and now brought this Action upon the counter 
Bond 3 and upon Non damnificatus pleaded, the Plaintiff _ and ſhewed all the ſpecial matter; and 
upon that the Defendant did demur3 And it was adjudged that the Plaintiff ſhould recover, for the Pay- 
ment of the 100 }; is Garage and harm, and if he had not paid it great harm would have followeg; 
And it is not needful that the Plaintiff be arreſted, or ſued, &c. Alſo ; rs Cid, That this plea, 
damnificatus. implied that the Defendant had faved him harmleſs, as by. releaſe, payrtirtit;' or oth 


mt ms. 


had — 


Mich. 43 &+ 44 Eliz. inthe Kings Bench,” © _ 


4 | The Dean and Chapter of Windſor's Cafe, . 


I the Kings Bench, between the Dean and Chapter of. Windſor.and Hyde, the Cafe was fuch'; ft 
Z 'tcaſcd a houſe by Indenture for years. 3 The leſſee for him and his Executors covenanted and' granted 
with the leſſor to repair the houſe at all times needful.: The lefſee afligned it over to Hyde, who fit 
it to decay And theleſfor brought an Action, of Coyenant againſt the aſſignee. Ard it was * djudgrd 
by Popham Chief Juſtice, and che whole/Gourt, . that the Adtion, of Covenant did lie, although that the 
leſſor hath not covenanted for him. and: his aſſignee-z and fuch, Covenant which extendech to the fu 
pour of the thing. demiſcd-is quodemmodo appurtenant to it, and goeth with it. And in reſpe@ the leff 
th taken npon him to bear the charges of the reparations, the yearly rent was the le(s, which gotth 
to the benefit of the aſſignee, &* gui ſentit commodam ſentire debet & onus, If -a man grant to a man Fito- 
vers to repair his houſe, it is appurtenant to his houſe, vide F, N. B. 181. 28 H.$. 28. If the leſſee 
covenanteth to diſcharge the leſſor de omnibus oneribus ordinariis & extraordinariis, and to repair the houls, 
an Action licth againſt the aſſignee, | | 
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Part V. concerning Leaſes, Aſſurances, &Cc. 


Paſeh. 43 Eliz. in the Kings Bench, 


Sir 1homas Palmer's Caſe. 


| Aion upon the Caſe between Baſſet and Maynard, upori the general iſſue the Jurors gave 4 ſpes 
wa - "1:0 T this cffe 3 Sir Thomas Palmer was ſeiſed in fee of a great Wood, ej bargain LP 


one Cornford and his afſignees 600 cords of wood to be taken by the affignment of Sir Thomas, 
or alligncd his intereſt to the Plaintiff , And afterwards che ſaid Sir Thotar ſold to the Defendant 
ſuch quantity of wood as would make 4000 cords,to be taken within the ſaid great wood, at the ele&tion 
of the vendee. And afterwards Sir Thomas afligned to the Plaintiff 600 cords of wood to be taken by 
him, who fellcd them 3 and the Detendant carried them away, and converted them, &c. And Judgment 
was given for the Plaintiff. And in this Caſe two Points were reſolved: 

1. That Cornford hath an intereſt which he may afhgn over, and not a thing in ation, or a poſſibility 
For it was reſolved, That if Sir Thomas doth not affign them to Cornford upon requelt, Cornford may 
take them without aſſignment, for the grantor cannot by his own a&t, or default, either ſubvert, or 
derogate from his grant 3 then it tolloweth that he hath an intereſt which he may aſhgn over. Vide 
44 Þ, 3: 43+ where the Prior of Leton ſeiſed of a Wood called Hyſley, by deed by aſſent of his Covent 
fold the ſaid Wood to one Bartholmew Wilby to be felled and carried within two years next following 
(except 40 of the beſt Oaks to be taken at the eleQion of the Prior) the vendee for ſhortneſs of time 
upon the end of the Covenant requeſted the Prior to come and chooſe the Oaks, and he would not 


come, for which the vendee luffered 4o of the beſt Oaks to ſtand, ahd the other he felled: And there: 


ifſue was taken upon the requeſt : Which Caſe is not well abridged by Brook , Reſervation 3. for there 
he hath omitted the requeſt, For Fitz. tit. Barre 204. hath truly abridged it. Take heed Reader, of all 
Abridgments, for the chief uſe of them is as of Tables to find to the Book at large. But I exhort every 

ood Student to read and hold himſelf only to the Books at large, as in another place IT have adviſed; 
And with this Reſolution —_—_ the Bock in 8 E, 3. 5. & 54. where the Caſe was; F. had'a houſe 
anda plough land, and he had reaſonable Eftovers in the Wood of another by view and delivery of the 
Baily,G&c, If he taketh the Eftovers without view, or livery, he is a treſpaſſor, although he take” leſſer 
then he onght to have by the delivery of the Baily : But if F. demandeth 'che' Eftoyers, and: the 


' owner of the Wood or his Baily will not deliver them to him, 7. may have an Afliſe, wide'5-E, 36 


64. & 65. 


2, It was reſolved, That admit the aſſignment to the Plaintiff to be void, yet after that the trees rs 


felled; the Defendant cannot take them : As if I grant 1000 cords of wood to one'to be' taken at the 


e&tion of the grantee 3 the grantor or ſtranger felleth fome trees, the grantce cannot take them bue” 
; ; IE 0105. 7 4373 4-C0 FEE al + 


ought to ſupply his grant out of. the reſidue. 


o 
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Trin. 2 Jacobi, in the Kings Bench. _:._ '.....; 
| [1:7 mi enumetit wh: 8 
| } $7 7 ic Ide Dis lad 30:61 
The Counteſs of R#tlarnd's Caſe: hot: 1 2olem arias 
ge | ; It 903 v0 4:12 25:915 bolooglbe od ane 
Joabel Counteſs of Rtland brought an Action of Treſpa(s againſt Roger Earl of Riitland fp breakihg 
her houſe and Cloſe, called Eykering houſe, and Tady Park, at  Eykering in the 'County © 
bam: The Defendant pleaded, 'Not Guilty 3 and now th 
the Bar of Kings Bench, the Caſe upon the evidence was ſuch; Edward Earl of Rutland was fciſed in 
fee of the Mannor of Eykering, whereof the houſe and cloſe were parcel, &e. And by Indenture 
bearing date 10, Marcii, 21 Eliz. for the augmentation of the Joynture of the ſaid Counteſs, then his 
wite, covenanted with Gilbert Gerrard Knight, and Tho. Holcroft- his brother, that he before the 
end of Trinity Term then next following , would aſſure by fine, or other conveyance the ſaid Mans 
Nor the faid Sir Gilbert and Thomas in fee, which fine or other conveyance cf the ſaid Mannor ſhould 
fo the uſe of the ſaid Earl and the aid Iſabel his wife, and to the heirs of the faid Earl, which In- 
enture the ſaid Earl acknowledged before a Maſter of the Chancery the 28th day of the (ame month, 
and the lame day was entolled ; and the next day, ſel. the 29th day of March by another Indenture 
Xtween/the faid Earl of the one part, and the Lord Burghley, Sir Gilbert Gerrard and others on the 
Other part, for the advancement of thoſe which ſhould ſucceed him in the Earldom 3 and for the ad- 
vancement of the heirs males of the body of Thomas Earl of Rxtland, his Grandfather, covenanted 
with the Lord Burleigh , Six Gilbert Gerrard and others to convey the faid Mannor of Eykering 
CO others to. the faid Lord Burghley, Six Gilbert Gerrard, and others, or to ſome one of them 
Bo the Feaſt of the Annunciation of our Lady next following, which affurance ſhould be co the 
ule of the ſaid Ear) Edward, and to the heirs males of his body 3 and for default of ſuch iſſue, to the uſe 


of the heirs males of the body of the ſaid Thomas Earl of Rwutland with divers remainders over. _ 
P Pp Alter? 


[25] 
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« the aid Edward Earl of Rutland by the, ſaid later Indenture covenanted and granteq xy; i 
= ke thereto, That if the ſaid Earl Edward ſhonld not convey ſufhciently the taid Samy 
amongſt others as is aforeſaid before the ſaid Fealt of the Annunciation of our Lady, that then 4 (1;. 
Earl E£4yard and his heirs would ſtand ſciſcd of the ſaid Mannor of Eykering to the {aid uſes contaireg 
in the cond Indenture. No fine or other aſſurance was levied or made by the ſaid Farl Edad before 
the cnd of Trinity Term : And afterwards, ſcil. 17. September next following, the ſaid Ear! acknowledged 
a Note of a fine of the Mannor of Eykering only to Sir Gilbert Gerrard and Thomas Hlolcroft, and to 4h. 
heirs of the aid Sir Gilbert 3 and the 18th day of the ſame month acknowledged another Note of , "IM 
of the ſaid Mannor of Eykering amonglit many other Mannors mentioned in the laſt Indenture tOtheloxd 
Burghley, Six Gilbert Gerrard and others, partics to the laſt Indentures, and to the heirs of the 1,14 
Burghley, and both were entred in Ofiab. Michaelis then next following. And it was proved by divers 
witneſſes, That the ſaid Earl Edward, as well before the Indentures as after the fnc levied faid tg them, 


- That the ſaid Counteſs ſhould have the Mannor of Eykering for her "ales 


' And in this Caſe four Points were reſolved by Sir Fohn Popham Chief Juſtice , and th: whole 


nn 

Court. ES 0 | : . | 
7. Although that the Indentures being made for declaring of the uſes of a ſubſequent fine, r<overy, f 

or other aſſurance to certain perſons, and within a certain time, and to certain uſes, are but only di 1 


xcory, and do not bind the eſtate or intereſt of the land, yet if the tine, recovery, or other afſuraxehe 
purſued according to the Indentures, there could not be any bare avcrrment againſt the Indentures take 
in-ſuch Caſe, that after the making of the Indentures, and before the aſſurance by mutual agreement gf | 
the partics it was concluded and agreed that the aſſurance ſhould be to other uſes : But if other agree. 
ment or limitation of uſes be made by writing, or by other matter as high or higher, then the 
agreement ſhall ſtand, for every contraGt or agreement ought to be diſſolved by matter of as high. MW 1 
ture as the firlt was , Nibil tans inconveniens eft natarali equitati, unumcuodgue diſſclui eo liganin WM 
quo ligatum eſt. | Alſo it ſhall be: inconvenient, that matters in writing made by advice and dee. 
ration, and upon conſideration, and which carry the certain truth of the agreement of the parties, ul 
be controlled by averrment of OE to be proved by the incertain teſtimony of ſlippery memgy, 
And it ſhall be dangerous to Purchaſors and Farmers, and all others in ſuch Caſes, if a nude avermar 
againſt matter in ang ſhould be admitted, Fa Bi 
-.2. It was reſolved, That if, the form of the Indentures be not purſued, as for the quantity of tþ 
land; or-the time within which, &c. in theſe Caſcs and other like, where the Indentures be not u- 
ſycd,: ayerrment. without writing may be taken, That the fine, recovery, or other aſſurance was tows 
ther uſe or-intent then is contained, in the Indenture ; For m as much as the Indenturcs are not purſi 
it-is reaſon that the , parties ſhall be admitted, to ſhew | cauſe and reaſon that they were not pur 
by reaſon of the new agreement ſubſequent, that in ſuch Caſe it may be as well by word ah 
S <3 4 was refolved, That although the Indentures axe not purſuant in circumſtance of time, quanth 
pexſon, and the like,.yst if no other new agreement can be proved, the aſſurance ſhall be in Todo 
Law to the uſe contained in the Indentures, WEE " 
4. That in the principal Caſe the fines could not be directed by both the Indentures, that'is to fa 
the firſt Indenture to the uſe of the Earl Edward and Iſabel his wife for their lives 3 and by the feconl 
Indenture-to the Earl and the heirs males of his body, with the remainders over limited by the ſen 
Indenture, and ſo the fines to work upon both the Indentures (although peradventure ſuch was the'ts 
tent <w __y and 6 yo for three cauſes : | 
I. The dire&ions and declarations of the firſt: Indentures were controlled and fruſtrated by the ſeconl 
Indentures, and therefore the fines conlll notbe- by both, "5 F 2 
2. The Indentures import ſeveral, and diſtin, and divers contraQts, and eſtates, that is to ſay, at 
to the Earl and 1ſabe} his wife, and to the heirs of the Earl, the other unto the Earl only, and toiit 
heirs males of his body with divers remainders over 3 So. that the fines ought for the Mannor of Eye 
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ing be direQed, either wholly by, the firſt, or wholly by the ſecond, without any frac ion or diviſion of " 
1 be again thi words and intent of both, the Indentures, to make a Hotchpotch and ans q 

by their arcation were ſeveral and diftin@in perſons and cfiates, © |}... Fe 
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Caſes of Executors. + 
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Hill. 26 Eliz. in the Kings Bench. 


p \ MM 4 E% 1 bs 1 
Ruſſeſ's Caſe. !, , L _ $ 
, SS & IF $ #3 443 +4, 64 41 , 


| | : 0 - 21S 1:29 : 472 * | 5-2) c: >; ae 
Dward Ruſſel as Executor of William Ruſſel brought an Action upon. the Gaſcagai {t Thomas Prat 
and Margery his wife 3; And declared, that William Ruſſel was poſſeſſed of > Cheſt with. rubs 
ewels, Goods, and ſurns of !Money (and declared which. in certain) in it; and that-the (aid 
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Talien loſt them, and that they came to. the hands of Margery dum - (ola fait. that ig 2 
6; Tens 1 ls And afterwards the teſtator died, and that the Cad Mis _ Peng clans 
the Gaid. goods to her own uſe. The Defendants pleaded in bar a releaſe of the Plaintif made to them, 8c; 
To which the Plaintiff ſaid, That at the time of the releaſe made, he was within the age of 21 years,&c: 

which the Defendants did demur in Law. And the great Queſtion (which was dat the 
Bar and Bench) was, Whether the releaſe of an Infant Executor having proved the Will ſhouldbar him 


or not. And it was argued that the releaſe ſhould bar him for divers cauſes. 


1, Becauſe the Exetutox, doth xeproſcut.the perſon of the Teſtgtpr.and all that whithibe doth is if the 
; 1 (and as i the perſon) of Fe ye in Fees aye _ his Infancy is not 
tobe reſpected. | : RE. 


and make route po 9 hes any regard to his nonage. As the King ſhall not avoid 
caſes or grants in reſpect of the infancy of his natural. capzcity ppr Mayor, Rayliff, or the Head of an 
Rs Nat ſhall not avoid, any. of (their deeds or prants, tor Hen pi! po —_— be 
auſe they do them in anothex right/and GPAGKYe 1 5 50 omgdent es; oboe > og. mabnant 
"3, Ic tall be. inconvenient chat an Infant Execator (hall, compel the debtors of the'Teltator to pay the 
dehes to him, arid. that he (ball not have power tg acquit and dilghazgei them... ju... 
3 pe he cited divers Books, in the Point, .16 HH 6, Releaſes 45. the opinon of. x hole Court, That 
xc 3 em ; by ar Infant, within age-as an Executoe, is good, and he.cannot, rhe: © jt void... - Ni a 
| Lawis ofareleaſe made by 2 feme covert Executrix 3.and {© the. xeleaſc of the hysband is nought 
25-thne 6.15 aid, '1B- H. 6; 4..of a femme covert, and ,18$ E. 4.19, of a feme coyent, and 21 Wu 3 

\\ 24 of mipfancand feme covert, and 16, H. 7, 6., But upon great deliberation, and, upon conferent 
vith 4nderſon Ch Jaber.on the Conmon Fleyr, Marwend and. pthers Jultices, ;3t was relied bf 
ndghe 1#ray Chief Juſtice, Sir Thomas Gawdy, and the whole Court of Kings Beneh,that 'the rele 

obat,and privcipally for three: cauſes ; > Arad; : | 


3+ J<(hall be a wrong, which.an Infant by his releaſe can never do. +1 oo 1 | 
| a this:releaſe he doth not purſue his office, nor perform the duty,of an Executor ; And 


. 


|  evtarthe ſame (Ball bind him :: But things which he doth againſt the office of an, Executor thall ngt hind 

- him,foras much as he is withinage. The office.of an, Executor (ag appeareth in 20 H. 7. 5.) is to do-his 
 ofieetraly, diligently, and faithfully, and all theſe he bfcaketh when he waſteth the goods of the: 
utit was reſolved, That upon payment or ſatisfaction to an Infant Executor, he may acquit an: 


"» 
is 
_ 


vithout ſatisfaction, for his profeſſion ſhall be no impediment to the releaſe, 21 E: 4. 13. b. And as 
the ſaid Book of 16 H.6.in the Caſe of the Infant it is to be intended when the Infant receiveth full ſatis? 
&ion, for the Book ſaith, "The deed of an Infant as Executor, and he doth not as Executor when he 
relafth, and receiveth nothing, But the opinion'there as to the feme covert Executrix, was utterly de- 
'nied;for although ſhe be Executrix,yet ſhe can do nothing to the prejudice of her husband : But without 


Execntore 11945 E. 3.145. Barbor's Caſe, 18 H. 6.4. & 19 E. 4. 10,21 B.4. 13. & 24. 2 H.7. 15. 

6 F.7, 64,7. 13. & 14. are well explained. And afterwards upgn a Writ of Enquiry of damages 

returned aſter the Statute of 27 Eliz. cap. 8. Judgment was given for. the Plaintiff: And upon the faid 

AQ Writ of Error was brought in the Exchequer Chamber, where it was unanimouſly agreed, That 

| the ſaid releaſe was no bar. And fo this Point was reſolved by all the Judges of England - But divers 

othcr- Ertors were aligned 'and moved as well in the-Declaration, as that the plea was diſcontinaed 3 

And after the partjes agreed, and for the Error in the proceeding the Judgment was reverſed. And' note 

good Reader, by-theſe Reſolutions.you will better underſtand the fajd Books before cited,&r altos epeſdem 

_ J#ing. And Sir Thomas Gawdy ſaid inthis-Caſe, That an Exccutor may well releaſe any Action before 

| Probate, for although that he-cannot have any Action, yet the intereſt of the Action is in him, 2x £.4,24, 
—_— mW | 


P P 2 | | Paſchs 


'2, The Law which enableth him to take upon him the charge of ' the Will, and to prove it, and to | 
:o Actions, and to do things which appertaineth to the office of an Executor, the ſame Law enableth ' 


a Oy a . : 3s | 0 CITIES . Re Hors PI oy +7 Is 4 Iv «7+; "nit : 
Becaulf it ſhall be a bar it ſhall be a Devaf avis, and charge the Infant of his own-proper goods. ; 


it was well agrecd, : That all things which he doth according to the office and duty of ab Exc- 


chaiy the debe. for as.mugh as he. receiveth ; But it was reſolved, That a Monk Executor may lexſ | 


queſtion-in ſach. Caſe the releaſe of the husband is good. And fo the doubts in the Books of 13 E. 1. 


[27] 
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Paſch. 1 Jacobi, in the Common Pleas. 


4 Midaletor's Caſe. 


:ndoed in the Common Pleas, between Middleton and Rimot, That an Executor before 5c. 
| yard » gs. an Aion, although that before probate he cannot have an Action, for the 5 ag 
the Aion is in him ; But if A. releaſcth and afterwards taketh adminiſtration, it ſhall not bar him, for 
the right of the Action was not in him” at the time of the releaſe, vide 18H. 6. 43. Greisbrook's Caſp 
Plow.” Comm. 277. 21 E. 4. 24. Two Executors prove'the Will; the third, refuleth, yet he may reaſs. 
Lite. 177. If a man be bound to pay a fum at a day to come," releaſe”: of all Actions before the day bare 
it, yet before the day he'cannot have an Action of Debt,” and ſo upon the opinion of Sir Thomas Gawdy 
in the Caſe before-it was adjudged. | WEED 5 tn 94 IS 2194-1 Ws 
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'_ Hill. 4o Eliz. Rot. 119. # the Common Pleas. 
. . .,.. Harriſon's Caſe. 
| b Obert Green bronghtoan Action: of Debt upon' a Bond of: 40 1. againſt'IVilliam Harriſon adrniniin 
[+ [3] R "tor of the” ney poem chattels 'of Thomas Sidney-:' The Defendant pleaded, that the inteſtateny 
bounden in an. Obligation in the nature of a Statute Staple, beyond which he had no goods, 8c. Th 
| Plaintiff replied, that there-were Indentures of defeafarice made to perform Covenants in'certain Indn- 
| tures, which were all performed hitherto ; upon which'the Defendant did demur. And'it was adjudyd 
that the Plaintiff ſhould recover 3 | for a debt due by Bond 'ſhall be paid before a Statute niadeq 
perform the Covenants, when rione of them then were, nor perhaps ever would be broken, buta 
things in contingency, and #n futzro 3 and therefore ſuch poſſibility which peradventure may never hap 
pen, ſhall not bar preſent and due debts by Bond or other ſpecialties, And if ſuch Statutes to perfan 
| Covenants ſhould bar others of their due debts, little or no debts would be paid. And note, that! 
was adjudged in the Kings Bench by Popham Chict Juſtice, and the whole Court, Hill. 42 Eliz. that} 
| a man recover debt by Judgment in the Kings Court, this Judgment ſhall be paid before Bond intk 
- nature of a Statute Staple, or Statutes Staples, or Merchants 3 For Judgment given in the King 
| Court is of ahigher nature then ſuch Statutes which are private Records, and portable by the "oF 
| in his pocket. But Judgment given in the Kings Court upon ordinary and judicial proceeding 
| which remain in the 'cuſtody of a fworn Officer, are Records whicty are preferred in Law before< 
— Mi Statutes. And the Law doth preſume, Quod judicinm redditur in invitum 3 And ſuch Judgments hl 
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F | bepaid before Recognizances acknowledged by the afſent of 'the parties: in any of. the Kings Couttz 
E-” 5 [ 2 9] which may- whom nts wy a in a private manner 3 -and it is not material whether the udgment;'or 
7 Recognizance, or. Statute be firſt, -but be the Judgment firſt or laſt, - it ought to be firſt ſatisfied. And MW 
ſo it was holden by the whole Court of Common 'Pleas,” between Pemberton and Bartram, Paſch. 32 Els. 8 | 
|  _ Ryt. 235. which ſee betore in the end of the Sadlers Cale, in the fourth part of my Reports, + + . 
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Hill. 40 Eliz, 4s the Common Pleas. 35,15 % 
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Piggots's Caſe. 
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Pu Adrminiſtrator of iLongfield durante minore &tate of A. Longfield brought an Action of debt 
in the Common Pleas upon an Obligation againſt Gaſcoigne and Furthee , And averred that 4. Lorg- 
field was within the age of 21 years; To which the Defendant pleaded an inſufficient bar ; upM F 'F 
which the Plaintiff did demur. - And for as much 'as the bar was inſufficient, now the Queſtion was, p 

pl 


_- ite na. 
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It the Declaration were good or 'not. And the doubt was, When admifviittration is granted dirante. 
more #tate, how long it ſhall endure, ſcil. to the age of 21 years, or to what age it ſhall continue-. 
And thereupon the Court did confer with ſundry Doctors of the Civil Law openly in Court., And 
it was holden by them, That adminiſtration durante minore «tate ſhould ceaſe at the age of 17 years 
EY 5; and. if ſuch adminiſtration be committed, the Executor being of the age of 17 years it is void : And 


'for this cauſe it was adjudged by the Court, that the Declaration was inſufficient ; for PRO the 
5 | Fog, xecutor | .5 
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2 Mich. 40 &+ 41 Eliz, in the Kings Bench.” < 
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Exccutor 


thould take nothing by his Bill. 
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Mich. 41 & 4.2 Eliz. in the Common Pleas. 


Prince's Caſe. 


- 


-eſpaſs, for breaking of his Cloſe, &c. between” Fohn Prince Plaintiff, and Iilliam Simpſon Defen- 
gy Caſe was ſuch 3 One Fackon'being poſſeſſed of a term for years, had iſſue ; joker and 
Fane, and made his Will, and made axe his daughter (then of'the age of 12 years) his Executrix ; and 
rg Jeviſed the faid term to Famer, then alſo within age, and died, Adminiſtration durarte minore 
21ate of Jane was committed to her mother who took husband 3 Ju died, the husband took admi- 
riſtration of his goods, and ſold the (aid term, Fane took husband ; And the Queſtion was, if the aid 


file was good, or not. And in this Caſe three Points were reſolved by the Juſtices of the Common 


# " That ſuch an adminittrator durante minore ette, cannot (ell any of the goods of the deceaſed, if it 


be not for neceſſity for payment of his —— bona peritura, for he hath his office of adminiſtration pro 
bono & commodo of the Infant, and not for his prejudice. For the words of the Letters of Adminiſtration 
are.” Adminitrationem omnium & ſingulorum bonorum ad opus, commodrm, & utilitatem executric* durante ſua 
minor 2tate, & non aliter, nec alto modo committimus. Oc. Ks. 


| -+ 2, Sach adminiſtration doth ceaſc at the age of 17 years of the Infant, as it was adjudged between Pig- | 
At #ot and Gaſcoign, Hill. 40 Eliz. in the Common Pleas : And there it was alſo holden; 


by para hays oor ma 4 2; That an Infant Exe». 
ctor before 17 years cannot aſſent to a Legacy,Gc. And when Fane within age of 17 years took husband, 
fit had Bpeared that the husband'was of full age, then the adminiſtration ſhould-ceaſe, for ſhe 'hath, 
M$ huband, who might adminiſter as Executor 3 But that did nor appear in the-Caſe whether the 


17H 
NN 


aband were within age or of full age. But in this Caſe it was ſaid, That Judgment was given be-. 


 tweetiVerr and Jeffery, that where one hath goods only'in an inferior'Dioce(s, yet the Metropolitan of the! 
'* - Province pretending that he had bona totabilia in divers Dioceſſes, committeth adminiſtration, this admi-: 
| niſkration is not void, but voidable by ſentence, becauſe that the Metropolitan hath Juriſdiction over all 
” the Dioceks in his Province, and therefore it cannot be void, but yoidable by ſentence; But if an Ordi- 


nary a Dioceſs committeth adminiſtration of goods, when the party-hath bona notabilig in-lundry Dio« 
ceſſes, ſych adminiſtration is meerly void,” as well as to the goods within his own Dioceſs as elſewhere, 


' becauſe thatby no means he can have Juriſdiction of the cauſe : And true it is, that ſuch Judgment was 
given, 2. dk. BY J 31 ,\ £ Ko Civ ! ET Y Fa BE II 
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L 6h Coulter's Caſe, 1 FRue 
RO Coulter brought an Action of debt upon a Bond of 40 /, againſt William Ireland Executor of 
LY the Teſtament and laſt Will of Richard Hynt > The Defendant pleaded, that he had fully admmi- 
niſtred, and ſo nothing Was in his hands 3 upon which they were at iſſue, and the-Jury gave a ſpecial 
verdi& ; That the ſaid Richard Hint was bourid to the Defendant . and his ſon in'a Bond in the nature 
of a Statute Staple of 500 7. and that the Defendant was Executor of his own wrong, and had 140 hl, 
of the goods of the deceaſed in his hands, and 'did keep- the - faid goods in his hands to. fatisfe and 
Fay himſelf part of the ſaid debt of 500 1. And if the {aid retainer by an Executor of his own wrong 


were lawfulor not was the Queſtion. And it was objected, that the Defendant in ſuch Caſe might retain 


for divers cauſes. | a 
1, The Plaintiff hath by his Declaration affirmed him to be Executor of the-Teſtament and laſt Will of 


| Richard Hunt, and the Jury cannot find any thing againſt that which both the parties have agreed in 
- Pleading, as it is agreed .in 28 A. pe 38. im Aﬀſſiſe, 9 H. 6. 37. in Dette, 1 Eliz- Dier 167. 9 He. 7. 3. 


eſcous, &'c. and. therefore the finding, that he is Executor of his own wrong is abundant and furs 


'$ Pluſage, | 


2. Although an Executor of his own wrong cannot retain againſt a rightful Executor,: or againſt an 
muniſtrator, yet he may retain againſt the Plaintiff who is a creditor as the Defendant is, and ſo much 
the rather becauſe he hath affirmed Him to. be Executor in his Declaration as is aforeſaid 3, and therefore 


- 4galnſt him he ſhall have all the priviledges of an Executor, and ſo refpedive he (ball have againſt the one, 


and not againſt the other. 3-0 


was of 17 or 1$ years, &c. and within the age of 21 years as the Plaintiff hath averred, and 
et the Plaintiffs adminiſtration was determined 5 tor which cauſe it was awarded; that the Plaintift 
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Covenants, Agreements;&c. : - Part- Y. 
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[3] 


"that the Writ ought to be brought in the detinet tantum, becauſe the Defendant took the profits in another 


: ſ:3 one who is in of his own wrong ſhall recover and retain,&c. 3 H.6. DPamagys ; 
he qv pages of 10 1. iſſuing out of certain land,diffciſcth the tenant of the Jand,in an Afliſe __ 
by the diſſciſec, the diſſeiſor ſhall recover the rent in the damages, ſo that where the mean profits of the 
land in ſach Caſe were of the value of 13 /. the diſſciſce ſhall recover but 3 1. 43 E.3. Damages 37, The 
difſeiſor ſhall recover all in damages which he hath expended in amending of the houlcs,14 E.z, Damages 
92. 24 F.3.50. & 14 Aſſ pl. 12 4. acc. 8 Aſſ. Pe. 37+ Rent ſervice incurred during the diſleilin (hall þe 

recovered, 9 E. 3. 8. 4 H.7.11. 14. b. acc. and in 40 Aſſ- p+ 56. there the wite did retain the three Parts 
of the profits againſt the King in reſpe& of the right of Dower which ſhe had to the ſame lands, $9 þ, 
who is Guardian in Sacage of his own wrong ſhall have reaſonable allowances. *Butvit-was reſolycq þ 
the whole Court, That an Exccutor of his own wrong {hall not xetain, for thercoFwill-enſuec great Incone 
venience and confuſion, for every creditor (and chiefly when the goods of the deceaſed are not ſug, 
cient to fatisfie all the creditors) would contend to make himſelf Executor of his own wrong,to the jntery 
to ſatisfie himſelf by retainer, by which others ſhould be barred. And it is not reaſonable that one ſhoulg 
take advantage of his own wrong 3 and if the Law of God ſhould give him ſuch power, the Law ſhout 
be cauſe and ofcaſion of wrong, and of wrongful taking of the goods of the deceaſed. And the Law 
God ſaith, Non facias malum. ut inde fiat bonum, & melius eſt omnia mala pati, quam mala couſentire, And jt 
is clear,that all lawful a&s,which an Execcutor of his own WIONg,OT a diſſeiſor,or abator,8cc,doth Kino) 
And therefore if a diſſeiſor or abator endoweth a woman who hath title of Dower it is good,and ſhallbing 
the difſeiſce : But if a woman who. hath title of Dower difſeiſeth the tenant of the land, ſhe cannot genduy 
her ſelf by retainer.. Alſo if a woman: who hath title of Dower uſe the land as Guardian in Socage byher 
own right, and not as rightful Guardian, ſhe ſhall not endow her ſelf de la plujs begle, for that ina 
"Judgment given in the Kings Court. Alſo if a woman who hath rightful title of Dower be party orpiny 
or conſenting to a wrong, the aſſignment of Dower to her is void 3 as if ſhe procuxeth one to diſſeife th 
tenant of the land, | to the intent to be endowed by him. And.the naming of the Defendant Execute 
the Teſtament and laſt Will, 8c..doth not prove him lawtuExecutor, for ſo every Executor of hisoy 
wrong is named, and there is no other form of Writ or Count, And as to the Caſe of recouper in, du 
ages in the Caſe of rent, ſervice, charge, or ſeck. Itwas.reſolved, that the reaſon of, the recovery in ſud 
Caſe is, becauſe that otherwiſe when the diſſciſce reentreth, the arrerages of the rent ſeryice,charge.ar gk 
ſhall be revived, and there to avoid circuit of Aion, and circwiny off evitandus,  & boni Fudics. ot Jhp 
dirimere, ne lis ex lite oriatur, the arrerages during the difſcilin - ſhall be recovered"in damages ; But if th 
diſſciſor bog to have Common in the land,the value of the Common. ſhall not be xecovered, for bytk 
regrels of the difſciſce, he ſhall not have any arrexages or recompence for it, as it appeareth in 27 Ha, 
And with this Reſolution concerning recovery in Caſe of Common agreeth the Book in 33 H, 6.344 
in Riche's Caſe. And fo the doubt in 16 H. 7. 11. tis well explained. And it appearcth that the ki 
recouper doth ſtand upon another reaſon then the Caſe at Bar. os | | hs 


FMzch. 41 & 42 Eliz. in the Kings Bench. 
| Hargrave's Caſe. 


BY%- made a leaſe for years rendring rent, the leſſer died ipteſiate 3 Hargrave took Letters of Adni 
) niſtration.and for the rentbehind in his time after the death of the inteliate, Bodybrought an Adion 
of debtin the debet &- detinet,&c, And after verdict the DefendantsCouncil movedin arreſt of Judgnent, 


right, and they ſhall be Mets in Law. And the Book in 10 H.7.5. was ſtrongly urged, for there it is ex- 
preſly holden, that in the Caſe at Bar the Writ ſhall bein the Deriner for the arrerages incurred in the time 
of the Exccutor of the leſſee : Yet upon good conſideration and conference with the other Juſtices, i 
was adjudged, - that the Writ ſhall be in the'deber &: detinet in the Caſe, at Bar; for when an Executoa 
Adminiſtrator taketh the profits nothing ſhall be aſſets but the profits above the rent 3 as if the land x 
worth 10 1. per anmem, and 5 1, is reſerved, in this Caſe nothing ſhall be aſſets but the 5 1. abovetit 
rent 3- and therefore the Writ ſhall be for the rent in. the debet & detinet. Vide Dier 7. E. 6. $1. ace But 
note, that in all Actions brought by Executors,CasExecutors) the Writ ſhall be always in the detinet only, 


although that the duty groweth in their own time. As 18 H. 3, if the Executors of the leflor bring 
Action of debt-againſt the leſſee for arrerages incurred in their time, the Writ ſhall be in the detinet only, 
20 Fl. 6, 4. Indebt upon arrerages of accompt of aſſignment of the auditors by themſelves,the Writ ſhall 
be in the detinet oply 3: for in/all Caſts: when an Executor is bound to name himſelf Executor in any 
Action. brought by him, the Writ tall be in'tbe derine: only, becauſe that the thing recovered in damages 
ſhall be aſſets. And it was adjudged Faſeh.36 Eli. in the Exchequer in the Cale of one Hitchcock, that 


or an eſcape out of execution of an Executor, upon a recovery had by the Executor himſelf, 
; he ſhall not have an Action in the debet & deriner, but in the detinet only againit the Sheriff, cauſa. qus 


ſupra. Vide 11 H. 6.7, ,36;. Harlwin's Caſc. 


Hill 
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Part V. concerning Leales, Aſſurances, &c. 295 


Hill. 45 Eljz. in the [Kings Bench. 


K Pettifer's Caſe. 


N a Writ of Error between R obinſon and Pettifer, the Caſe was ſuch 3 In debt Judgment was given in | 32 1 
the Common Pleas againſt two Exccutors to recover the debt de bonis teſtatoris > upon which a Fievi 
facias was awarded to the Sheriff to levy the debt de bonzs teſtatoris, &c. whereupon the Sheriff returned, 
Nulla bona, ©c- And upon this return an entry was made in the Roll, becauſe that reftatum eſt that the 
Executors had ſold divers goods of the teſtator, and converted the monies to their own uſe, a Writ was 
awarded to thc Sheritt, to enquire by the oath of good men of his Bailiwick what goods (which were the 
teſtators the day of his death ) were walted by the Executors 3 by force of which Writ the Sheriff took 
an inquiſition, by which it was found that divers goods of the teſtator to the value of the debt recovered 
were waſted by the Executors : And this was rcturned in Court. Upon which the Plaintiff ſued a Scire 
acias againſt the Defendant to ſhew cauſe wherefore execution ſhould not be awarded againſt the Defen- 
Jant of his own proper goods, And upon two Nihils the Court awarded execution: And thereupon the 
Executors brought a Writ of Error in redditione executions, And although it was ſaid that the ſaid courſe 

was uſual in the Conrt of Common Pleas, and more favourable then the ancient courſe was, for by that "2 

the Devaſtavit ſhall not be returned by the Sheriff only, but now ſhall be enquiry by cnqueſt recurned, 


. — - 


Plaintiff Wa 


£31 in the Remainder, or Reverter, See 3 E. 3. 21. 4 E. 3. Eſtoppel 133. 19 E.3. Eſtoppel 227. 18 E. 


and-upon that a Scire facias ſhall be awarded. 

But it was adjudged that the faid proceeding was erroneous : For when Sorapens is given againſt 
Executors, and upon the Scire facias the Sheriff returneth Nulla bona, &c. the Plaintiff may have a ſpecial 
Writ of Fieri facias,ſcil. that the Sheriff levy the debt of the goods of the dead, ſi fibi conftare poterit, that 
the Executors have waſted the goods,then de bonis propriis : And that is agreeable to Law and reaſon ; To 
Law as appeareth m1E. 3. Executors 73: On 85, 9 I, 6, 9. b. & 57. b. To reaſon, becauſe that in fuch 
Caſe, ifthe Sheriff make a falſe return the party make have his remedy by Action upon the Caſe, which 
is a good means to force the Sheriff to maketrue and juſt returns in ſuch Caſe. But by the ſaid new courſe 
if the Sheriff take an inqueſt and return it, although that it be falſe, yet the party hath no remedy againſt 
theSherif,nor againſt any other : And although that a Scire faczas in the Caſe at Bar was awarded againſt 
the Executors, yet upon two Nihils returned they ſhall be condemned, and charged of their own goods, 
and yet perhaps had no notice thereof, the Action ſometimes being brought in a forreign County, and 


HK ſometime in the Court where they dwell, and yet the Executors have not knowledge thereof, which ball 


be miſchievous 3 And for theſe cauſes the Execution was reverſed, but the Judgment ſtood. 


— PI WIE 


R i , \ 


Paſeb. 1 Jacobi, in the Common Pleas. 


Robinſon's Cale. 


Obinſon and others Exccutors of Fohn Robinſon brought an Action of debt upon a Bond againſt 

... Robinſon ; The Defendant pleaded that before the purchaſe of the Writ, one of the Plaintiffs as 
adminiſtrator of Fohn Robinſon brought an Action of Debt upon the ſame Bond in the ſame Court 
Tannſt the Defendant, who then pleaded, That John Robinſon made Executors who adminiſtred ; and 
Tnverſed that he died inteſtate : And then the Plaintiff replied, That adminiſtration was committed. to 
fendente lite between the Exccutors of the ſaid Will ; upon which the Defendant did demur. And ic 
Ws adjudged for the Plaintiff. And this plea was pleaded by way of eſtoppel,and Judgment demanded, 
he & Exccutor ſhall have an Action of debt againſt the Plaintiff upon the ſame Bond 3 The Plaintiff 
replied and ſhewed the repeal of the letter of adminiſtration, and that the Plaintiffs are Exccutors : upon 
which the Defendant-did demaurhe pretending,that for as much as one of the Plaintiffs was barred in the 
ormer Action that they ſhould be barred for ever. And the Caſe was well debated at the Bar and Bench. 
nd at laſt Judgment was given for the Plaintiff, For it was agreed, That by the former Judgment the 
Was barred as to the Action of the Writ, ſeil. to have an\Action as adminiſtrator : But although 

c tnen in truth was Executor, yet the miſtaking of his Action is no bar nor eſtoppel to bring his true 
wr 3 AS if an heir bring a Formedop in the Diſcender, and be barred therein, yet he may have a For- 


40 E, 3,21, 2 R,2. Eftoppel 210, 6 H. 4. 4. 11 H. 4.30. 2 K. 3.14. 21 H. 7.24. 7 E.6. 
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Covenants, Agreements, &Cc, Part Y, 


. Trin. 2 Jacobi in the Common Pleas. 


4 | 
pity. © 1 Reade's Caſe. 


"fi (b ] Na brought an Action of debt againſt Carter Executor of Tong, which plea began in the Y 

4 mon Pleas, Hill. 44 Eliz. Rot. 401. the Jurors found; That the ſaid Yozng made his Teſtament and 
laſt Will, and made one 4. his Executorz and the day, of his death was poſſefled of goods above the 
value of the debt demanded, and'died; and before the Will was proved the Defendant took the teltatoys 
goods into his poſſeſſion, and entermedled with them 3 And afterwards, and betore the taking, forth of 
Writ the'Will was proved 3 And if upon this matter the Defendant ſhall be charged as Executoy 


the 
his own wrong, was the Queſtion. And upon great deliberation Judgment was-given for the Plain 


And in this Cafe theſe Points were reſolved : | 
1. When a man dicth inteſtate, avd a ftranger taketh the inteſtates goods and uſeth them, or ( 
them,” i this Caſe it maketh him Executor of his own wrong. For although that the pleading in {wg 
Caſe be, That he was never Executor, nor ever adminiſtred as Executor, -and therefore it was objetd 
© that he ought to pay debt, or legacy, or do ſomething as Executor : yet it was reſolved, and well a 
+ | That when one taketh upon him to be Executor, nor any hath taken letter of adminiſtration, thereth 
* | uſing of the goods by any one, or the taking of them into his poſſeſſion, which is the office of an fy 
- | cutor or Adminiſtrator is a good adminiſtration to charge them-as/ Executor of his wrong 3 for thoky 
8 | whom = CN indebted in fuch Caſe have not- any againſt whom they can have an Action 
tf recovery of theirdebts. "M2 T 65s þ 
| © 2. "When an Exccator is made, and he proveth'the Will, or taketh upon him the charge of the 
and wile, In this Caſe it a Manger raketh any of the goods, or caimeth chem for his pa 
goods, and ufeth and diſpoſeth of them as his 'own' goods, that doth*not make him in conftruQtionq 
Law an Executor of his wrong, becauſe" that there is'another Executor- of right whom he may cha 
_:  2and'theſe goods which are in ſuch Caſe taken out of his poſſeſſion © after that he hath adminittred;s 
BY *affets" tm his hands : "But although there be an  Executor or Adminiſtrator, yet if the ſtranger tak 
= the goods, and claiming to be Executor, pay debts; and receive debts, or pay legacies, and in 
4 tneddle as Execcutors,” there for "ſuch expreſs- adminiſtration as Executor , he may: be charggh 
EE: > Exccutor of his own wrong, although there be another Executor/ in right ; and therewith 91h 
: = © © Orton 6 wid grad nos - by COMA 7 8 
- 3 . 3. In he Caſe at Bar, when the Defendant taketh the goods before the rightful Executor bl 
BY # | taken upon him, or proved the Will;, in this Caſe he may be charged as Executor of his an 
| rotor-the-r) *Executor ſhall: not be but - with - the yur which cotne tot 
3, . hands after that he -taketh upon him the charge of the Will. Note Reader , theſe Reſolutim 
ET. and the reaſon of them , and. by them you will better underſtand your Books , - which othenit 
_ ſeem prima facie to dilagree , 41, £43. 13. -.50;Ex.3-8. 6 H. 4.3, ;11 Hi4JR3, 84. 13 Hl 
—_” .. 19 H. 6.14. 21 H. 6.26. & 27, 32 H.7. 33 H. 6.41, 2t Eq. 5. DEF 5. 26 H.8, 74 
= | Pome Dier 166, 9 Eliz. Dier 255. And fo the Owere in 2 Eliz. Dier 205. well þ 
BY 4 OLIVEA, 5 
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Part V- 


(onftruition of the Statutes of Feofails,and Amendments of Records, 


Fines, Common Recoveries, &c. 


Mich. 25 & 26Elz. inthe Kings Bench, 
 Plagter's Caſe. | 72 4 


Layter brought an Action of Treſpaſs againſt Warne, Ouare clauſum freoit, & pile tO. | 
vichout ewing the number or nature of the fiſh; ) The De nt [5] 
WF was found guilty of the-damage, 8c. And now this Term inarreſtcf Judgment it was ſhewed, 
That the Declaration (which by the Law ought to be certain, becauſe it is in a manner the 
Curndation of the ſuit) was in the Caſe at Bar alt6gether uncertain for two cauſes; 
' (+; It doth notappear by the Declaration of what nature the'fiſh were, Pikes, Tenches, Brearhs Carps, 
2, It doth not appear what the-number of them were, but' generally, piſces ſus cepit 3 To' which it 
wis anſwered: by the Plaintiffs Councel ; © © - 0 BER pt + O11 21,01; dE 
| .', 1, That the fame was good at the Common Law, for the'verdi& hath found the Defendant” guilty 
©  _ to damages, and therefore it is-not material of what nature, or of what number the fiſh wete;' but taking 
of fiſlito damages, in which Caſe the verdict hath made the Declaration (if it wanteth form) good: 
*©//2," They conceived thatthe'Detlaration in an Action of Treſpaſs, without the expreſſing the nurhber 
" ornatius of the fiſh was good enough, for as muchas the fiſh themſelves are not to be recovered but da- 
. .mnagesfor them: As-in 20 H. 6.19. in a Writ of deceit for caſting a Prote&ion; and doth not ſhew cer- 
-wain-of what nature the firſt Writ was-(as Formedon, -Afſiſe, or other Writ) - which was delayed' by che 
rotetion, and yet the Writ was adjudged! good-1 In Treſpaſs upon the Caſe the Writ was, that the 
retain the Defendant pro quadam pecunie ſumma ſolvend', &c. without ſhewing the quantity - 


of the famm, and yet it was holden good in 11 H. 6. 45. . 

-Z3.If the Law doth require more certainty'as to the fiſhes, then it ſhall be intended that the Judges ' 
-belorewhom this iſſue was tried did dire&the Jury to find the Defendant guilty only for the Cloſe for ©; 

. which the Declaration was good, and not for the fiſh for which the Declaratign was inſufficient. [35]. 
 * ._ 4 Admic that the Declaration, were inſufficient for the form thereof at the Common Law, and that it 

WW 5 not ade good by the verdict, yet they conceived that'it was remedied by the Statute of 18 F/iz. 

/ .cap\i& (for the Statute of 32 H. 8. cap. 30, doth not extend to Counts) By which Act of 18 Eliz. 

alter verdicts it is provided, That all defaults jn form in any Writ Original or Judicial, Count, Declara- 

tion, Plains Bill, or Demand, are remedied," and Judgment for them ſhall not be ſtayed. And it was ' 

 Giid, chat the omiſſion of the number and nature 1s but of the form and not of the ſubſtance of the 

AQtion, but” the ſubſtance isTor the taking of the fiſh 3' Bur-it was reſolved by Sir Chriſtopher Wray chief 


' - Jullice, Sir Thomas Gawdy and therwhole Court;againſt the Plainitiff, NENT : 
| * Andtothefirſt and ſecond Objections it was anfivered and*reſolved, That" the Declaration was iri- 
lalticlent, 'and* was not made. good by the verdict, for the:Declaration ought to | reduce the generalty of 7R 
' heWrit to particularity,) and to declare that which is briefly totiched inthe Writ incertain, to which'the = 
klendant may:have certain anſwer, and upon which a Judgment'certain' may be given, Quia oportet "RT 
mull yer certis deducatur itt judicium.” And trae' it'is, 'that If this Action had been brought by original the 
Writ ſhould be general; Butthe Count ought to have comprehended the fiſhes in certain; and©there- | 
With agreethall the Precedents, and 4 H. 6.11; where the Writ was @are Piſce cepit; and declared of 
many Pikes in certain 3 andalthough that the Writ was piſcem in the'ſingular number, yetit'was well, 
'Piſtis'is men colletroum, in which the plural number is comprehended, vide 21 H. 6. 39; ace, that the 
ainty: of the fiſh ſhall be alledged in the-Declaration'z and: great inconvenience 'would- thereof follow, 
forwnleche iſſue hath certainty with: which-the- Jury may 'be charged, -upon ſuch ſeveral incertainty 
they epuld not be charged inattaint, if they give a'falſe verdic: ' - COLL 2D 5; He 
 - " AStfthethird*Obje&ion it was anſwered and reſolved, That whenthe Jurors have found the Defen- 
"dandy uilty-penerally of the Treſpaſs in the Declaration, 'that without quettion doth extend to both the. 
 Trelpality, and no {ach intendunent ſhall be taken as was objected: But if 'the Plaintiffs Councel -had 
| done willy,” they would havecauſed the damages to have been ſevered, that: is to ſay, ſo mucly for the 
Þ fb, and { much forthe'bieaking the Cloſe, and then the Plaintiff ſhould recover damages for. breaking 
| the Cloſe with his colts.— | [5] 
As to the laſt Objection, it was agreed by the whole Court, that the omitting of the nature and num- 
| ber of the fiſhes was a matter of ſubſtance, and not of form to be remedied by che Statute of 18 Eliz. 
% tor want ofform within the ſaid Act is ſuch matter of courſe, that the' Clark might have ſupplied and 
i” amended it without any information of the paxty, for the party ought to inform the truth of the matter, 
and the Clark ought. to draw it into a form : But in the Caſe at Bar the Clark without information of 
party cannot know the rature or gumber of the fiſh, and therefore it is not want” of form within 
the purview of the ſaid At.But Wray Sief Juſtice aid, That every miſpriſion of a Clark in a thing which 
200 0gnak have ſupplied and amended without information of the party is not remedied by the faid A : 
Asif a Writ be brought againſt Executprs in the Debet and the Detinet,the ſame is the default ofthe Clark, 


Q. 9 but 


TY OTIS AE en go. er. ll A =———m_e whe. 
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6 but becauſe it is in matter of ſubſtance, that is to ſay, in the Point of the Aﬀtion, and not want of form 


35 the Statute ſpeaketh, it 1s not reme = 
ſubſtance, which the Clark might have amended. 
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Trin. 30 Eliz. i the ings Bench. 


Walcot's Caſe. 


| :oation made by the wife before marriage 3 The Detendant pleaded to iſſue, and found 

ew boy hows hich | wh was given ; The Detcndant brought a Writ of Error, and divey 
Errors were aſhigned, which were all overruled by the Court 3 Then one of the Defendants Coun 
moved, that the Writ was brought againſt them in the, Detinet tantum, where it ought to have beer in 
the debet & detinet, for the wife who is party to the Action made -the Obligation by her ſelf, and the 
entermarriage is agift inLaw tothe husband of all che perſonal goods,and diſpoſition of all chattels real 
and all thoſe he hath tohis own uſe, and not to another uſe as Executors have. But as againlt the heir 
of the obligor an Action licth in the debet & detinet,, becauſe he hath aflets from the lame anceltor in fee 
ſimple in his own right, { hath the husband the goods and Chattels of the wite to his own uſe, and 
| therefore the Writ ſhall-be brought againſt them in the debet &+ detinet, quod fit conceſſum per tot am Ci 
'F-»10 riam : Then it wasmoved, That that was want of form, and therefore-ſhall be amended by the Statute 
11.510 of 18 Eliz. cap. 14. becauſe'it was but (as It was faid) the -miſpriſfion of the Clark, which he hind 
Wh. 7 þ ought to have amended and ſupplied : But it was reſolved by the whole Court, That the fame was mat 
| ter of ſubſtance, and the very point of the Aﬀtion, and the {aid Act remedied only want of torm 3 which 
| Reſolution agreeth with the opinion of ray chief Juſtice in the Caſe befoxe, 


[36] L Loyd brought bn AGion of debt in the Common Pleas againſt Walcet and the Lady Arnold his wife 


a 


Trin. 30 Eliz. in the Exchequer. 


Banehanr's Caſe. 
[5] Etweent Bayzeham and Brock in an Ejeditone ue upon a demiſe of the ReGory of A. in 4. B,& C, 
x} the Defendant pleaded Not guilty, and the Viſne came only out of 4. and the Jurors found. the 
Defendantguilty, and Judgment was given : And in a Writ of Error this Judgment was reverſed, for 

the viſn ought to be out of the three Towns 3 And this trial was reſolved to be inſufficient, and inſuff- 

; cient trials are not remediad by any Statute, for the Statute of 32 H.8. cap. 30. doth not extend toi 
verdid given between the demandant and the vouchee, - nor to any default in the original Writ, or i 

the return thereof, or to want of an original; -or in the Count,' or unto other inſufficiency in trial, w- 

dic, or Judgment, 8c, And the Statute of 18 Eliz. cap. 14. helps many of. the faid defects, but dot 

not remedy any inſufficient trial, but that remaineth as it was at the Common Law. And Isray chit 

= Juſtice ſaid, that it was of late adjudged in the Kings Bench between Goodwyn and Franklyn, that- where 
| a Venire facias was awarded to the Coroners, where it ought to have been awarded to the Sheriff, and: 
Go the Jurors returned by one who had not authority, that it was in nature of an inſufficient trial; and 

| therefore upon conſideration of the (aid Statutes, and of the opinion in 21 &'22 Eliz. Dier 367. it was 

reſolved that it was not remedied by any of the Statutes 3 but for this cauſea new Venire facias was 

awarded : Et verum dixit ; for I was of Councel with Fr in the ſame Caſe; But the principal 

po - Caſe in the Lord Djer was holden for good-Law, becauſe that there the Venire. facias was awarded 
| ' aſſenſic partium, &* omnis aſſenſus tollit errorem, And in this Caſe Iray chief Juſtice ſaid;that it had been 
adjudged in this Court in Gardiners Caſe, that if upon the Venire facias but 23 be returned, and 12 ap- 
pear and give their verdic, that the ſame is remedied by the ſaid Ats of 32 H. 8, & 18 Eliz, 
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Conſtruction of the Statute of Jeofails - Pure V- 


died by the ſaid Act, So there is a difference between matter of 


It was reſolved, T 
iS given accordingly 3 
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Part V- and Amendments of Records, Fines, &c. 099 


Paſch. 21 Jac. Rot. 301. inthe Kings Bench. 


Gardzner's Caſe. 


7; 1 and Gardiner upon iſſue joyned, 23 Jurors were only returned, whereof 12 did ap 
rage ys verdidt 3 and that was moved in arreſt of Judgment : And.upon great i 
P* hat it was remedied by the Statute of 13 Eliz; cap. 14. and.,thexeupon Judgment was 
which was the Caſe which Wray chict Juſtice cited inthe Caſe next before. . . 
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Poſch. 34 Eliz. in the Kings Bench. _ 


Bifboys ul ©/: i.e ; mags fre 
x 4thew Biſhop brought an Action upon the Caſe againſt Michae! Harecourt in the Common pkg! by 
original Writ, ſetting forth how that the Defendant in confideration that the Plaintiff Had given 
and delivered to the Defendant a horle and that the Plaintiffpromiſed the Defendant that he upoti-90 1. 
to him by the Defendant to be paid, would deliver to the ſaid Michael an Indentiire, inter Wikam Ward 


-F ex una parte, &* Agnetam Fawhener ex altera parte fa, &c. -And one Obligation ' by which Tho: Ward 
Dd Oli 


er Biſhop were bounden to the faid Agnes, &c in 500 L.- aſſumed, and//to the Plaintiff did 
iſeto pay to him 90 1. Termmo Trinit. next following : And the Plaintilf ' declared, and the Writ 


J and Declaration agreed in all but only in this, That where by the Writ the ſaid” Bond of' 5061; 'was al- 
lodged to be made by Thomas Ward and Chriſtopher Biſhop, &c. in the Declaration ke was named George 
| Biſhq, &c, And the Defendant pleaded Non aſfſumpſit, and found againſt him, and Judgment 'given ac- 


y-. And the Defendant brought a Writ of Error and afligned divers frivolous' Errors to which 


b- the Court gave no regard. And then another Error not afſhgned was moved, ſcil. the faid variance- be- 
 tweentheoriginal Writ and the Count, For the Count in the Common Pleas always reciteth'the' Writ, 


by which it appeared that the Writ was Chriſtopher Biſhop,(who was one of the obligors inthe aid Bond ) 
and the Count was George Biſhop. And upon that after in null erratum pleaded, the Plaintiff by Certiorari 
out of theKings Bench removed the original Writ, by which the variance appeared to the'Court.: And 
it was moved, That that ſhall be helped by the Statute of 18 Eliz. cap. 14. by which it is enacted, That 
after verdi& no_ Judgment ſhall be reverſed for want of form, &c. or for any default in any original 
Writ, or Judicial, or default in proceſs : And here wanteth an original Writ in our Caſe, for the Action 


RH upon the Caſe conſiſts upon two parts, ſczl. upon conſideration and the promiſe. - And as to the confide- 


EN 
A 


zation, the Writ and Count did vary, and ſo no original Writ to warrant this Count 3 and if that hall 
not be within the letter of the Act, yet it ſhall be within the meaning and intent of it, becauſe it was in 
equal miſchief. Alſo it was moved, That after in Null erratum pleaded, no Writ of Diminution, or 
Certiorari {hall be awarded, as it is agreed in 7 E. 4.25. 22 E: 4. 28 H. 6. 10. but if any (ball be awar- 
ded by the deſcretion of the Court, it ſhall be only toaſſure them of the truth for the amending the Re- 
cordin things amendable, and to ſalve the former Judgment, according to the truth of the Caſe, buc 
never to reverſe the Judgment, as it ſhall be in our Caſe. 


;* Butas to the firſt it was anſwered and reſolved by the whole Court, That this variance « between the 


| __ Writ and the Count was not remedied by the Statute of 18 Eliz. nor by-any other Statute 3 
and difference was taken by the Court when it was an original Writ which in matter of ſubſtance vari- 
th from the Count, that was not remedied by the ſaid A&t, ©ria caſus omiſſus & oblivioni datus, d:ſpoſi= 


>” s» 


wm” Fi communis relinquitur 3 But when there is no original Writ, the ſame was expreſly remedied by 
e 121d ACt, | | ; 

_ AsSto'the ſecond Point they all agreed, That when the original Writ is moved (be it before in null 
erratum eft pleaded, or after,) and a material variance appearcth to the Court between the Writ and the 
For avis Judgment ſhall be reverſed ; And fo it hath been before this time, as Pray chief Juſtice 
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Trin, 34 Eliz. in the Kings Bench. 


Tey's Caſe. 


Homat Tey and Elenor his wite levicd a fine to Robert Drury and Tho. Cannock, and to the heirg of We 


[35] ay 
T Ribert Drury, of the Mannors of Layerdelahay, Layer Bretton, and of divers other Mannoxg, ang! 


of a great number of acres of lands, meadow, paſture, in Layerdelaybay, Layer Bretton, Magna Bretyg% 
Magna Birch, and many other Towns in the County of Eſſex. And in the ſame tine divers grants anj% 
renders were made : And in the third render the Mannors of Layerdelahay, Layer Bretton, and divers? 
other Mannors,” &* tenementa prediit in L ayerdelahay , Layer Bretton, Newerds -and Magna By ne 
were granted and rendred to the ſaid Thomas and Elenor, and to the heirs of the faid Thomas, And by . 
the fourth render 115 acresof land in Layer Bretton and Magna Birch, were granted and rendred 
Elenor in tail, the remainder to the right heirs of Sir Thomas Tey : And after the death of Thomy Tey : 
William Tey his brother and heir brought a Writ of Error, and athgned Error in the grant and render 
made by Drury aud Cannocks and that was for the repugnancy between the third and fourth render; | 
for by the third render all the tenements in Layer Bretton and Magna Birch were rendred to Thomas ang © 
Elenor, and to the heirs of Thomas 3 and by the fourth render, certain of the ſaid tenements are granted. 
and rendred to the ſaid Elenor in tail, the remainder to the right heirs of Six Thomas Tey 3 fo that the 
Game thing is granted;and rendred to {everal perſons and of ſeveral eſtates, and ſo repugnant, and .errg-. 
neous : For it was faid, Thata fineislike to a Judgment, for a Scire facias lieth to execute it, as of \; 
Judgment, and oportet (as Bradon faith) ©xod certa res deducatur in Judicium : As in Caſe where there: 
are two demandants, and the Court adjudgeth one and the ſame thing to each demandant fſeverally, i: 
ſhall be Error as well for the repugnancy, as for the doubtfulneſs to which of them the Court ſhall ging 
Execution. As inthe Caſe of 3 H. 6. 44. where two avowants are, and one avoweth for rent ſax: 
vice; and the other for .rent charge, both the avowries ſhall abate 3 for the Court {hall be in doubt # 
which of them return ſhall be awarded 3 ſo here in the Caſe at Bar, becauſe that the ſame thing is gry 
ted and rendred in the third render to one, and inthe fourth to another, becauſe that both cannot thay 
one and the ſame thing, for the contrariety and incertainty to whom the Court ſhall make Execution, | 
is erroneous. And it was objeQted, that a tine ought to be more certain then a Judgment, or any oth 
Record, as it is holden in 2 H. 5. 7. & 21 E. 3. anda man cannot acknowledge the right to two, wit! 
is holden in 27 E. 3,79. Nor a fine cannot be levied upon Condition, as it is holden in 11 H, 6, By 
after many arguments at Bar and Bench, it was reſolved by them, That the fourth render, as to tha; 
which was contained in the thifd render ſhall be of the ſame condition and quality in conſtruction as # 
charter, or other conveyance between party and party, and needeth not have ftich preciſe form as a Writ! 
or a Judgment. But a conuſans of a fine and a grant and render ſhodfld have like conſtruction as ano-! 
ther conveyance between party and party, for that hath the words of grant and render, [becauſe it is a ! 
conveyance of Record. And although that a fine may be refuſed in Caſes which have been put, yet if 
ſuch fines ſhall be received they ſhall be good enough in all the ſaid Cafes, for fieri non debit, ſed fatium 
valuit 3 and therefore if a fine be accepted totwo and theirheirs, or if the conuſans of . right be to two |; 
or if a fine be upon condition, in all theſe Caſes and other like the fine ſhall ſtand, and [hall not be re | 
verſed by Writ of Error. 2. In the argument of this Caſe, all the parts of a fine far conuſans de dra. 
come ceo, &*c. were recited and peruſed. And it was reſolved by the whole Court that there are fire 
parts of every fine, that is to fay, Original Writ, for without original Writ a fine cannot be levied, 
appeareth by the Statute De modo levandi Fines, which order of Law will not ſuffer that a final accord be 
levied in Court of the King without Original writ z and ſo it is holden 37 Af. 17. And upon every 
Writ, by which land is demanded, or by which the land is to be charged or bound, or within any bp | 
doth concern land, 8c. a fine may be levied. See for that 5 E. 2. Statham Fines, & 18 E. 4. 22. 19 
4+ 2, 21 Ee 4. 4. 32 E.3.' Scire facias 100. in Precipe, in Warrantia Charte, in a Writ of Meſn, in - 
Did juris clamat, Per que ſervitia, in Ration dimiſſ. and the like, Re 
2. There ought to be/licence or leave to agree, for which licence there isa fine due to the King,which 
isan ancient Revenue of the Crown, and that is called the Kings filver ; and that fully appeareth by the *: 
Statute'De modo levandi fines. And the entry of the Queens filver in the Caſe at Bar was ſuch, Robertus | 


- Drurie armig” dat domine Regine ſeptem lib? pro Licentia concordandj cum Thoma Tey armiger” & Elianms + 
uxore ejus, de placito conventionis, de maneriis de, &c. & habet Chirographum per pacem admiſſum, coram Js | 


cobo Dier.Et nota bene, The uſe is that he in who the fee repoſeth paieth the Kings filver,and not the other 
conuſce who hath bur for life, and all the precedents agree therewith. And note the Kings filver is en- 
tred upon the Writ of Covenant, and ought to expreſs, 1. The ſumm given for the licence: 2. The 
party who paicth it, that is to ſay, he in whom the fee repoſeth. 3. The plea and entry which, &c- 
_ 4. the land for which the fine is' paid; and all this was well obſerved in the Caſe at 1 

ar. ; 3 b 
3+ The concord, and that beginneth thus, Et eft concordia talis, ſcil. quod pred” Thomas & Elianors 
recoghoverunt maneria, &c. eſſe jus, &c.. And it is to be noted, that that is the foundation and iſubltance 
of the fine, For if upon that the Kings filver be entred, although that the conuſor dieth ' alter, 
the fine is good, as it was adjudged in CarreP's Caſe 5 Eliz, Dier . 220, b. And the. NY 


Jo 


concerning Leaſes, Aſſurances, &c: 


"| Part V- 
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"+ -nd the Foot of the fine are but abſtraQts out of it, but the concord is the ground and ſubſtance of the 


,/ 


b -—fine. p >.< Tg "s , 
F + 4. Thenote of the fihe, and that is but an abſira& out ef the original and the concord, and beginnctl 


U EN this manner, ſcit. Inter Robertum Drurie & Thomam Camocke querent”, Of Thomam T. & EF. uxorem ejus 
kforcean? de manerits, &c, unde placitum conventionis ſummonit fittt mter eos,” (cil. quod predifins Thomas 
7 Mp Toy ( Eltanora recognoverimt Manera, Ec. eſſe jus, @'c. But it was obſcrvcd, that in old Books the note 
; EO the fine is taken tor the concord, as in 12 H. 4+ 16, that the note of a finc 15 plcadable before the tine 
| Weng rofſed, and 22 H. 6. 51- acc. But that is intended of the concord it ſelt 3 and all the pleadings 4n 
F-Oud Juris clamat, &c, that thc leſſee had fee the day of the Note levied, are to be intendcd of the con- 
cord it (elf. h 
& 5. The foot of the fine, and that beginneth (o, that is to ſay, Hec eff finalis concordia facia in Curia do- 
in Regs, apud Iſt. a die Paſche in quindecem dies, anno, &c. coram Jacobo- Dier, &c. So that the foot 
BE Zcche finc includeth all, and hath the day, year, place, and before what Juſtices the concord was made. 
Anda finc is faid to be engrofled when the Chirographer maketh the Indentures of the fine, and deli- 
” erat them to the party to whom the conuſfans was made. _ And itis to know, that when a fine is levied 
of a reverſion, the conuſce preſently after the conuſans,' which is the concord, ought to ſuc'a ©id Jueris 
UC  clamat againſt the leſſee; tor 1f the leſſee ſtay till the tine be ingroſſed he ſhall never have a Did juris 
= 7amat 
2 _ And at the Common Law after the tine ingrofſed, it was ſent into the Treaſury, as appeareth 
W 1753 29- But now by the Statute of 5 H. 4. cap. 14. it is enacted, That all the parts of the 
© Fne ſhall be enrolled with the chiet Clark of the Bench (which is the Cutos Breviam) before that the 
Chirographer hath them out of Court, And note before this Statute the Cwſtos breviam had not any 
” Record of the fine but the Chirographer, and nothing remaineth with the chicf Juſtice of the Common 
” Pleas but the licence to accord, And note it is provided by the fame Statute, that the original Writ 
” ſhall be of Record. And the uſeis to dire& a Writ of Error to the chict Juſtice of the Bench, another to 
” the Cuſtos Brevium, to certihie a tranicript pedis finis,and another to the Chirographer to certifie rranſcriptuns 
note finih And note that theſe words are added in the Writ to the Cuſtos brevium, cum-omnibuts eundem 
 finem-tangen”, by force of which Writ he certihieth the original Writ. 3. It was reſolved that the conu- 
or (hall notaſſign Error in the grant and render, by which he himſelf taketh eltate, no more then the 
© conuſeeſhall do in the conuſans, for that is to defeat the eſtate which by the fine is given to him, nor 
Ethe xecoyeror (hall bring a Writ of Error to defeat the Record in which he himſelf Joth recover , for 
©theTudgment in the Writ of Errov1$ to be reſtored toall that which he loſt by the tine or Judgment, and 
E not to avoid and loſe that which he hath gained by the fine or Judgment. 7 E 3. 25. A man (hall not 
* reverſea Judgment for Error, if tie cannot ſhew that the Error is to his diſadvantage, 8 H. 5. 2: b. F,N; 
EB, 21, ce, and afterwards the fine was affirmed, 


_ — * 


Piſch. 35 Eliz. in the Kings Bench. 


Dormtet's Caſe; 


s 2 Ver Dormer Eſquire, ſon ayd heir of Jeffrey Dormer brought a Writ of Error upon a Judg- | 
= 5 ' ment given in a Writ of Entry in the Poſt, upon which a common Recovery was had in . the 
 Comtof Cominon Pleas, between Fobn Crooker aind George Tork, demandants, and the ſaid Feffrey tenant 
. of the Mannor of F arninghoe cum pertinentiis, & ſex meſuagiss, ſex cotagiis, duodecim gardinis, 400 acres 
/ ' of lands, 60 acres of meadow, 400 acres of paſture, 2 actes of wood, 60 acres of moor and heath, and 
I 4525 mt in Farninghve, and of one yeatly rent or penſion of 4 Marks, exernt* de Eccleſia five redoria de 
- Blven, Ileo confideratum eft quod preditius Georgius & Johannes recuperent ſeiſmam ſuam verſus prefat* Gal- 
| fridum de manerio, anne” & ral redief eum Fw ory ac T advocatione Eccleſfie predic + Et quod 
1 _ Calfrda babeat de terra predie? Henrici the vouchee, ad valenciam, &c. In this Record divers Errors 
W- Becauſe the Writ of Entry was de uno anali redditu five penſione quatuor marearum exeun” de Eccle- 
b- five refloria 3 Te was ſaid that that was erroneous for two caules : 1. Becauſe a penſion is properly a 
$ = demandable in the Ecelefiaſtical Court, and a rent is a thing demandable by onr Law. 2. The 
hea of rent, or penſion in the disjunRtive is utterly incertain, and every Precipe ought to be of a . 
A gcertain,for although that the grant be in the disjuridtive, the Precipe in a Writ of Anvuity ſhall be 
$4 thing certain, Vide 11 E: 3. Annuity 27. 5 E. 4. 6. And ſee in my Reports Sir Rowland Heyward's 
£46: But otherwiſe it isin Afﬀfiſe, Vide 3 E. 3. Aſiſe 175. 11 Af. 8, & 29 Aſſe 7+ 11 E. 3. Variance 
a Alternativa petitio non eſt audienda. ; | Sues 
. Anothes Error was affigned, That a Writ of entry in the Poſt is not of an advowſon, as appeareth by 
pc Statute of Weſt. 2. caps 5. 4 E. 3. 162. 14 H. 4. 33- no more then of common of paſture, 4 E. 3- 


"% bi Fray 12, But the J udgment was affirmed by the whole Courts And in this Cafe four Points 


Famninghoe in Con? Northampton ; and the tenant vouched H. the common vouchee, and Judgment was 


7. That 


or preſently by the concord and conuſans the revertion paſſeth. Vide F, N. B... 147. & 22 H.6. 
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1. That a common Recovery is not to be likened toa Judgment or proceeding in any other rea] Att. 


- notorious by appearances the firſt day, and gratis, &c. that the Law taketh knowledge of them ; x 


on for three cauſes. 1- Becauſe that now the ſame by uſage and cuſtom is become a common aſſurance. 
and conveyance of lands, &c. for it may beaverred toan uſe 3 and if tenant for life ſuffercth a commoz?! 
Recovery, it is a forfeiture, 2. That the ſame is had by mutual afſent of the parties, & conſenſus toll. 
errorem, 39 E. 3. 1. the demandant and tenant conſent that two of the four in the writ of Right ſhall we 
Eſquires, where by the Law they ought to be Knights, and well, becauſe by conſent, 44 E. 3.6, trial of 
Villenage doth alter the natural trial by conſent. 7 H. 6. 7. pleading of a teoffment in tee upon Con. % 
dition without deed made and reentry is good, if the other party confeſs the Condition, 34 E, 3: Office 
de Court 12. If x2 be ſworn and one depart, another of the pannel by conſent may be ſworn with the 
11 togive verdict. 11 H.6. 13+ The Court in a Ruare Impedit by conſent may give longer day thy ; 
is limited by the Statute of Marlebridge, 11 H. 4. The Statute of 2 E. 3. & 20 E, 3. provide, Ts 
neither for the great Seal nor petit Seal, Juſtice ſhall not be-delayed 3 yet when the matter doth conc 
the King only, if he command it, it may be ſtayed, F. N. B. 2T.b. 27 H. Ss. A tenure may be crea 
at this day by conſent of all, notwithſtanding the Statute of Dia emprores terrarum, 6 E. 6. Dier 78,8 i - 
ſpecial conſent of the parties, a recntry may be for defaule of payment of rent without demand of ;, WM 
And divers other Caſes were put where conſent of the parties ſhall alter the form and courſe of the Lay. MF: : 
3. Otherwiſe no aſſurance may be of an advowſon, commons in groſs, &c., to bar remainders'or' reyes ; 
fions expectant upon eſtates tail: The ſame Law of Common of paſture, Franchiſes;Libcrties, Priviledges, 4 
as to have Felons goods, &c. Waits, Straies, &c. Ez ſepenumero neceſſitas vincit communem legem, & qug 
neceſſarium eſt, licitum eſt. As if two joyntenants be of land to them and to one of them, they ſhall age 
joyn in a writ of Right. But two joyntenants and to the heirs of one of them of ary advowſon (tl / 
joyn in a Writ of Right of advowſon. And the reaſon of the difference is, becauſe that in the i | 
Caſe they have ſeveral ways and remedies, as it is agreed in 46 E. 3. 21, But in the other Caſe if te 
tenant for life ſhallnot joyn with him who hath the tee, neither the one nor the other ſhall have any . 
medy3 and therefore in ſuch Caſe, neceſſitas vineit legem. See Sir William Pelhams Caſe in the fu. 
Reports. 2] 
2 As to the demand of the rent, or penſion of 4 marks iſſuing out of the Rectory, it was reſolnl | 
That the Writ was good enough, for here is not any incertainty, for one of two ſeveral things is not} 
manded, but one thing only is demanded, 'for the demand is of a rent- or penſion of 4 marks, fot: 
there's not but one 4 marks. And in this Caſe redditus and penſio as the Caſe is are ſynonyma, For thi 
latter words, exert de refforia, prove it to be rent, for if it were but' an annuity, then it ſhould: not- | 
ifſuing out of the ReQory, but the perſon in ſuch Caſe {hall be charfed in reſpe&of the Rectory. ll 
in 11 E. 3. Anmity 27. there one granted by deed quandam annwam penſionem unins robz precii wninv 
ce, vel unam marcam. 22 E.3. 4. Lacies Caſe, there an Abbot granted quandam anmam Penfionem; 
and F, N. B. 231. b. the Writ of annuali penfione : By which it appeareth, that penſio & anneitas, on 
aualis redditus axe all one, and principally in the Caſe at Bar, when it is alledged to be iſſuing outof 
ReQory. And ifa Writ be brought de reddit, five annuitate, exeunt* out of the mannor of D. its 20 


enough for the cauſes aforeſaid. . 4 
3. It was reſolved, that common Recoveries are ſo uſual, and their form and order of proceedi gil 


therefore the Judges ex officio, without allegation: of the party, ſhall take notice that they are Recovei 
had by aſſent of the parties for aſſurances of lands, as in Wimbiſhe and Talboys Caſe, Plow. Comm. 56. 
covery in Formedon appeareth to Judges to be by conſent of parties, becauſe the tenant was not efſoiml} 
nor demanded the view, &c. but appeareth the firſt, day and confeſſeth the Aion. Vide Plow; 
515. in Stowels Caſc, that the common uſage in theſe Caſes of Recoveries is to be allowed, and tlati: 


them the intent of the parties is to be obſerved. 


Mich. 3 ; ©- 36 Eliz. mthe K zngs Bench. 


Rowlant''s Cafe. 


& an Ejedione firme between John Rowland, alias Steyner Plaintiff, and William Fames, and Vilian 


Sherive Detendants of lands in W. in the County of Worceſter, upon Not' guilty pleaded the Juv -- 
found for the Plaintiff: And now it was moved in arreſt of Judgment, that upon the Venire faci# 9 [Na 
xeturn was endorſed, nor any name of any Sheriff appeared upon the back of the Writ, nec quod 0%® car 
brevis pred” patet in quodam panello, &c,' but a pannel of the Jury with thei ucaptors was annexed {Gut > 
and ſewed to the faid Writ 3 and alſo Tales was awarded, .and pannel'of Tales annexed, but 19 7 ne 0 
turn of them, nor name of Sheriff to it, but the Poſtez made mention that they were-returned by UT als 
Sheriff per mandatum Fuſtic*. But it was moved that that would not ſerve, . for the Sheriff ought ©0 FW the 
turn the Jurors, and the Tales alſo; and where there is noreturn'it is not remedied by the Statute of Fame, 


Eliz.. cap. 14. nor by any other Statute, but inſufficient returns, or which-want form 3 And thereto gion it 
notable precedent was cited, and Judgement given in the Common Pleas, Triniz. laſt paſt, E ol 
Harbert Barney and others Plaintifts, and Walkley Defendant, Trin. 35 Eliz. Rot. 1251. which £ i 
<th in thele words; Potes continuazo proceſſic inter partes pred? de placito predi? per Fur 197 Ol 
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| inter cos in reſpeda hic uſque hunc diem, tc Et mody ad hunc diem venerunt tam predict” H. B. &c. quam 
oP FW. per attorn ſuos pred : Et ſuper boc idem FJobames IW. cur” bic date intelligi, quod quoddam 
= 1; Venire facias hic duodecim,.&c. inter partes pred Fe Placito pred”, @ die ſancie Trin' in tres ſeptiman? 
limo preterit”, retornat* fuit album, or abſque aliquo andorſ HCHO froe ſcriptura ſuper dorſum ejuſdem brevis 
wy lis Civitatis Glouc? annex*, arraiat” inter brevia de tres ſeptiman” ſanite Trin remanen affila, nullamque 

44 f 'p mentionem ſuper breve illud de aliquo Vicecomite, ui retorn” brevis illius warrantizaret, nec quod execntio 
y_ did? panel!  pidem brevi annex”, petendo cud breve allud una cum panelP de nominibus Tur > Proceſſ; 
= gin” 2dnibilent”, & pro nullo haveanture Sper, quto brevi pred. ac dorſo ejuſdem be:vi 5, ws = 

« Ip nnex', per Fuſtic* hic viſ. & inſpect; dict allegatio dici Fohan* Walkeley comperta eft vera. Tdeo ean- 
Aras quo F] pred} Breve de Venire fac”, ac panelP eidem brevi annexat. necnon totus proceſſus ſuperind S- 


» x 


6 IP. :dnibilentier, & 2" nullo habeantur. Et ſuper boc pred” H. B. &c. petunt breve domine Regine Ve- 
i. P; M 5.15 do novo hic duodecim, Oc. ad triandum exitum pred” ſuperius junetum, & eis conceditaty : Ile __ 
Lge. / F vicecomiti, quod venire faciat denovo hicin craftino ſanfe Trinit” duodecim, ec. per ,quos, &c. And 


nam © - s . þ 
F Ty Hat the ſaid Exception was taken after the verdict, as in our Caſe at Bar. And ſee: the like re- 


3-4 Mich. 32 H. 8. Rot. 112. in the Commou Pleas : But here the Court would: adviſe. An it 
: cr ed the Common Pleas, 35 Eliz. in the ſaid Caſe of H. B. that the ſaid Writ upon 2 Oo Ae 
tion might heendorſed and amended, & non allocatur Et judicium ut ſupra, And lo it was prayed in 

- 4, $. but there Crrria adviſare vults 
————_—_— — 


Mich. 4.4 & 45 Eliz. #n the Kings Bench: 


The Counteſs of Rutlands Caſe. 

TX D&tupon an Obligation of 500 1.-brought by the Counteſs of Rutland : The Defendant pleaded 
"Pt w/e at was Gard for the Plaintiff, And-now in arreſt of Judgment it was owt: That 
ie Ret Mbore was returned upon the Venire facias, and ſo named in the diſtrefs, but in the pannel be- 
= forethe Juſtices of Nift prize, by mifpriſion he was named Robert Mawre, and ſo upon the Potea'; upon 
*whichit was aid, That a' ſtranger who was not returned” was {worn and gave verdict ; for which cauſe 
doment ſhall not be given. But it was refolved by the whole Court,” that if it may appear upon exa- 
jon, that his right name is Robert Moore, ſo that he is well named in the pannel upon the Venire 


4 
W IL? 


ded. "And to this purpoſe, vide 9 E. 4. 14. by Danby, & 19H, 6. tit. Amendment Br. 37. 27 H. 6. 5; 
"by which Booksit appeareth, That if one be well returned in the pannel of Yenire fa&,and miſnamed injthe 
© Diftrings, 0t Habeas corpor*, that it was amendable; but the proceſs ant the Jurors was diſcontinued : 
© But at this dayafter verdict judgment ſhall not be therefore ſtayed, for all diſcontinuances are remedied 
by the ſtatuteof 32 H.8. and 18 Eliz. Butat this day if a Juror be miſnamed in the Pannel of wenire 
'- fag. although he be well named in all the ſubſequent proceſs it cannot be amended. And fo it was ad- 
pudeed M. 35, &36 Eliz. in the Kings Bench in Codwels Caſe 3 And afterwards the Sheriff was exami- 
- ned, nd upon examination it appeared that the true name of the Juror was Kobert Moore, and that the 
| iid Robert Moore who was returned appeared and gave his verdi&; And thereupon for the reaſon afore- 
| fad, theRecord of the"Poftes was amended by the opinion of the whole Court. viz. Popham chict Juſtice, 
| Clach,Gawdy, and Fenner. | | g 


I — 


Mich. 35 &-36 Eliz.inthe Kings Bench. 


Codwel's Caſe. 


y N an appeal of Maihem between John Codwell Plaintiff, and Thomas Parker Defendant, the parties 
"FS came toifſue, and the Jury found for the Plaintiff ; And now it was moved in arreſt of Judgment 
7 | tat there was variance between the pannel of the Venire facias and the Diftringas and Pyftes in the name of 
"=" of the ury, who appeared and gave verdict, for in the pannel of the Venire facts he was named 


T4 Cheale, and in the Diftringas and Poſte he was Paulus Cheale 3 and becauſe the name was miſnamed 


) 10 0 V enire facias, and chiefly in his Chriſtian name, the _—_ was ſtayed 3 bat ifhe had been well 
| Igered in the pannel of Venire facjas, and miſnamed upon the Diftringas ox in the Poſtea, upon examina- 


ig, 7X 
4 "4 


1 & ſhall be amended, FEE) 


Mic h 4 


alſo that he is the ſame man who was returned, and was fworn, there the Poſtes ſhall be amen<« ' 


& on, Arty 6 el _ Ceniod Dh 
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Mich. 37 &+38 Eliz. in tbe Kings Bench. 


Nichol's Caſe. 


Hamberlain brought debt againſt Nichols upon a ſingle Bill; The Defendant pleaded payment with 
'G out acquittance, upon which they were at iſſue, and found tor the Plaintiff z and although Pay. 
ment without acquittance isnoplea, and iſſue is joyned upon a thing not material 3 for if the Defer. 
dant hath paid the ſum without acquittance, yet the ſingle Bill doth. remain in force : But for agn 
as there was an iſſue joyned upon an affirmative and negative, which -ifſue is found for the Plaintif | 
was expreſly helped by the Statutes of 32 H. 8. & 18 Eliz. and upon that the Plaintiff had Jud t 
a Writ of Error was brought upon the new Statute, and there upon good conſideration the Jy omen 


was affirmed. Quod nota. 


fn ©Q@©  — ra qa TiyDÞÞo X, oa 


| | 

| 

Mich. 38 &39El. | 
Bohun's Caſe. 


| 23 H.8. Grey and Elizabeth his wife being ſciſed in the right of the faid Elizabeth of the May 
-@ of Empoles in Weſthall in Suffolk, in the ſame year levied a fine thereof to Nicholas Bobun Eſquire ip ' 4 
 hisheirs, by the name of the Mannor of Empoles, and of a great number of acres of lands, meadow, þ 
according to the common form of tines 3 and the tenements were valued at 20 marks per annum, bh 3 
the fine in the Hamper was 26 s. 8 d. which was endorſed upon the Writ of Covenant ; and ag 
the fine pro /icentia concordandi ( which is called the Kings ſilver, or. the Poſt fine) is the fine in thekw 
per, and half the faid fine more. As in thisCaſe the hne in the Hamper was 26 s.8 d. and the lf 
13s. 4d. inallamounting to 40 s: and yet the Clark made entry of the i Kings filver in this fon 
Nicholaus Bobun armiger” dat domine Regine 40 5. pro licentia concordandi, &c. in placito conventions ol 
many acres of land, meadow, &c. leaving out the Mannor, and following the other words. Andhi 
this miſprifion Adam who was couſin and heir of the faid woman brought a Writ of Error intheky 
Bench,. and the tranſcript of the {aid fine. And Error aſſigned (amongſt others.) in the ſaid Point 
cauſe the Kings filver was not paid as well for the Mannor as for the tenements. And after that, 
Judges of the Common Pleas were moved to amend this fine in open Court, and becauſe. it Ks 
to them upon examination and upon fight of all the parts of the fine, that it was but only the miſpi 
of the Clark who entred the Kings filver, and that the ſaid fumm of 40s. was in truth the fine am 
for the Mannor as for the reſidue. - And always the value entred upon the back of the Writ of Covent 
is the warrant for the entry of the Kings filver ; and although the, tranſcript of. the fine were reno! 
by Writ of Error : yet for as muchas the body of the Record did remain with them, they unaninwlf 
agreed, That the ſaid entry (hall be amended, and ſhall be made in a Writ of Covenant of the Wait 
aforeſaid, and of all the ſaid acres, &c. as it ought to be. And afterwards upon diminution alledgal ini: W 
omiſſion of the ſaid Mannor, and the entry of the hef filver, a Writ was dirc&edto this purpoſe to ti 


Lord Anderſon, who one day this Term moved all the Juſtices of Serjeants Inn in Fleetſtreet to know this 
opinions concerning the aid amendmentin this Caſe depending, the Writ of Error. And it was reſold 
Popham chief Juſtice of England, Periam chicf Baron, Clark, Walmſley, Fenner, Owen, and Ewyns, Wi 
the ſaid Entry of the Kings ſilver fhall be amended, and that pendant the Writ of Error, Allo wii 
the Writ of Covenant ſhonld'be Teftemeipſo, the Writ was, Deſte meipſo, which was inſenſible and vid 
and that was alſo amended by all their opinions. oy | ye 
Note Reader, theſe Precedents and Reſolutions of the Juſtices following in the like Caſes were ſhewed it is 
to the ſaid Juſtices before that they reſolved of the principal Caſe. if} 40. 
In Effex, Dowlings Caſe, &c. Fine levied, Hill. 6.E46.certified in a Writ of Error, Mich. 24 &'25 Hit 
and certificate by Writ of Certiorari Paſeh. 26 Eliz, & Trin. 26 Eliz. ex aſſenſu onnium Juſticiar 4 id 
gio Banco, & Communi Banco, & Barow' de Scaccario, pendant the Writ of Error, Proclamations © ot 
ied ſuper pedem finis were amended, according to the Proclamations upon the note of the fine remalWhy 1 
with the Chirographer, wt patet per recordum. The Jultices of the Kings Bench were then, ru, Thom 
Gawdy, Ayloffe, and Clench > And the Juſtices of the Common Pleas then were Anderſon, Mead, Wirdb ah 
and Periam, and the Barons of the Exchequer were Manwood and Shute. a 
In Kent, Kettle's Caſe. The return of the Writ of Covenant was, O@. Purif. 31, H. 8. and in Wy: 
was engroſſed Trin, ſequen. but was entred thus, ſcil. & poſt conceſſ. & recordat* in craſtin* ſand Trinit », lt 
30 H.8. where it ſhould be 32 H. 8. and thereupon a Writ of Error was brought'; And pendavt Oy 
Writ of Error, the Juſtices of the Kings Bench, by the Reſolution of Wray, Gaway, Clench, and _ | 
(ſedente Curia) the Record was amended in theſe words, Ez Poftea conceſſe craſtin* Trinitatis 32» And * "ith 


% 
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that a Rule was entred in the Kings Bench Ter. Mich. 27 & 28 Eliz. And it appeareth by the (aid Ruje 
| that the Juſtices of the Common Pleas, that is to ſay, Anderſon, Periam, Windham and Rhodes afſentcd 
toit : And Rodes ſaid, That there was a good prelident m 30 HS. whi pes fints was amended by the 
note and the Proclamations, ag Re IS. | 
. Morgan's Caſe in the County of Oxford, Certificatio note Tudicis, ſcil, Concordia partinm fuit in his 
wrbis, In Precipe de duabus partibis Retforie, & de duabis part” tenem”, & per vitinm Clerici ſcriptor? in 
— J oforcian” recognovit partent zltim quam, Oc. Of pes finis, & nota cum Chiro graph ar redte ing ofſant, 
#2 a: novit partes qu4s, Ut ills qeas, &c. And a Writ of Error depending upon this, Hill. 38. Eliz, | 
Vit Po S certificatio Fudicis per notam &- pedem finis, per Curiam, before Judgment given in the Kings [b ] 
"248" - and thereupon the Plaintiff in the Writ of Error moved the Court of Common Pleas, that for as 
| Trane : © the Writ of Error was depending, that the tine might be in tary on Prins before the amendment; 
B cit was certified before che Writ of Error certihied. . And the Juſtices of the Common Pleas, ſcil. An- 
1B Jofon, 1alnfto; Beamont and Owen denicd the motion, and awarded that the amendment ſhould ſtand; 
| though that it was after the Writ of Error brought. . | | 
In Suffolk, Down's Caſe, Mich. 38. & 39. by the motion of WWilliams Serjeant at Law proclant pe- 
dis finis were amended pro proclam' note, in theſe words, Upon the foot of the fine proclamation it Was 
:ndorſed to be made 30 Juli, which was after Trinity Term ended 3 and upon the note of the tine it was 
0 Junii, and well, and duly done, and emendatur per Curiam after Writ of Error brought ; and that aſ+ 
ligned for Error. And ſo in the principal Caſe the Roll of the Entry of the Kings filver was amended 
® Wric of Error depending and that aſſigned for Error) according to the Writ of Covenant, the Note, 
the Foot, and the Certificate of the Judge in theſe words. ( de.manerio. de Empoles cunt pertinentiis, ac ) 
which by the negligence of the Clark in the entry of the Kings ſilver was omitted in the Roll, and are 
fully extant the Writ of Covenant, Note Foot, and Certificate of the Judge : And becauſe it appeareth 
that the whole ſumm was paid to the Queen.as well tor the-Mannor, as for the reſidue, and ſo no prejut- 
ice to the Queen, it was amended, as 1s above. - os | = E 
5. Mich. 33 & 34 El:z. between Pain and Covert 3 The Records (before amendment) were in Cone? 
Han damended, and made Kanc' as the truth was, And two other tines, M. 33 & 34 Eliz. were 
amended;. and pro civitgte ( Eborum ) made Ehorum. £ : 
6, Suſſex, Wealches Caſe, Cognitio Fudicis, The Town in which, &c. was to be Salehurſt, as the truth 
{ was, andthe Writ of Covenant, Note and. Foot were Salhwyt, and it was amended, and made $ale- 
| hurt per Curiam. And it 1s to be noted, Q9d tales emendationes: per mandatum Curie, intrantus in dorſd 
Recordi, by the Rule of the Court, | | 
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"2 Paſcb. 41 Eliz. in the Kings Bench: 


Freeman's Cale; 


\ 


wb wee +>. « -, 4 £99] - x 5 
Rror by Smith gainſ Freeman 'in a Recovery in Waſt : The Writ was in recital of the Statute of [ 45] 
A Gloncefter, - Duod nullus faciat vaſtum, venditionem & deſtriftionem, &c. where x. 25pe be deſtrudtionem. J 
And it was prayed that this original Writ might be amended, being but the miſpriſion of the Clark, who 
| tath miſtaken one word in the Statute-of Glouceſter, upon which the Writ was grounded. And the miſ- 
prifion was but in one letter, that is to ſay, deſtriftjonem for” deſtruttionem. And the whole Court upon 
| good debate and conſideration at two ſeveral times reſolved : x. That the ſame was matter of ſubſtance; 
or difiriftio is a Latine word; and altercth the ſenſe of the Statute. 2. That it cannot be amended by a- 
\ hy Statute, for matter of fubſtance inan Sriginal Writisnot. remedied byatiy Statute, But matter of form 


. 


TT 'Þ.oOom— mW > - 2 CM ne, tees 


'only, 
: gy well Reader, upon conſideration of. the Statutes of 14 E.3. cap.6. Stat* 1. 9 H.5. cap.q. 4 Hi: 
cap.3. $H6, cap.12. 32 HS, cap.20, & 18Elisz. cap.14; Tfa Writ original in this Cafe want form, of 
contain falſe Latin, or vary from the Regiſter in matter of form after Judgment, no Judgment ſhall be 
Itayed or reverſed, But if it want ſubſtance as in the Caſeat Bar, although it be miſpriſion of the Clark,  ' * 
It 15 not rettiedied' by ary Statute. Vide 3 E.6.86. 10 E.3.492;553. 41 E.3:14%45 E.3:6.'4H6:16. 7 H.6: 
| 42 21H68, 40 4(.26. 11 H.6.34.-27 Hi6:6. 27 H.6. Amendment 34. 15H68, 21.7. 9 H.7.16. 9H: 

_ 7-19.34 H626.35 H.6,107 30 H6.4. 8 E:4:4: 10 E.4.12. 11 E.q.14. 22 E:4-21,47.: 13 H,7-21. 14 H; 
7-13. Vide Mich. 3 E 6. Bendloes, the Juſtices of 'the Common Pleas in a Writ of: Partition, ' added the 
| word oftenfir, which - was omitted':- And. m a Writ:of Aiel they amended this word Aze,/ and made 
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Caſes of Pardons. 


Trin. 41 Eliz. in the Kings Bench. 


Gage's Caſe. 


JN a Writ of Error by Gage againſt Tawyer to reverſe a fine levied 4 Eliz. and aſſigned for Erro; thar 
the Writt of Error bore date 24 Apriljs, returnable 15-Paſch, (which in truth was the 15 day of Ami) 
and fo the return before the Teſte. And it was refblved by the whole Courtthat ft ſhall be amengyy. 
fora fine and common Recovery are but common affurances, made by conſent of the partie 2nd 
- therefore ſuch miſprifions may be amended. But in other Actions no amendment ſhall be in ſuch Cife 
And it was aid, That in 18 Eliz. between Norris and Braybrook a Writ of Error was brought to. 
verſe a Recovery in 19 H. $. and the Tefte was a day after the Return 3 and becauſe it appeared, thy 
it was the nifpriſion of the Clark, in caſe of common Recovery, it was amended. Vide 11 jz ; 
2. b, ; 


Trin. 4.1,Fliz.in the Common Pleas. 


 Cooke's Caſe. 


[46]. (fr broughs a Formedon againſt Cook, of the Mannor. of Iffield in the County of Smſſex. Ty 


VU) : 


— given againſt the deman 


to the aid Court five years. before the laſt Parliaqnient for, Riots; Routs, &c- and 


tenant pleaded in Bar a common Recovery againſt the donee in tail of the ſaid mannor ; The Phi 
tiff pleaded, Nl tie Record, upon which they were at ifſue ; And the Record was Ifreld by drawings 
Aroke. and making an ſ. an f. ſcil. Iffield. And the Court was moved to amend it 3 and it was reſo 
That if it may appear to them, that it was the miſpriſion of the Clark, or corrupted. after, that it 
be Icd.- - And to induce the Court to it,. the tenant ſhewed, that the Recoveror enfeoffed him 
was tenant in tail by deed, which recited the Recovery by the name of Iſfield, and that he enfeoffedhin 
by the ſame name, and divers conveyances after the Recovery, and all by the true name of 1/jield. tn 
the Court agreed that it ſhould be amended, and the rather ; that it was a common Recovery whichi 
ſaffered by aſſent of the _ for aſſurance of lands. And thereupon it was amended, and Judge 
ant. : | 
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A 7 rs referredito the conſideration of Coke theQueen's Sollicitor General, out of the Gout 
£ A of Star: Tr, between Downing Plaintiff, and Frankfin, Heiden and; others Defendants, up" 
the general Pardon, 19: Feb. 35'Eliz; and':the Cale was, That the Billof Dowig ws. exhibifed 
at thing was pa 
doned by: the-ſfaid general Pardon was the Queſtion : And that:depended upon;two bra! Co ela 
Ac, ſcil.- And-alſo except all penaltics, forfeitures now ;due,i-aqrued- or grown, or which (hall or 84 
be due, accrue or grow to the Queens Majeſty by. reaſon- of an | offence, miſdemeanor, or contemph 
and whereof and for the which any Acton, Bill, Plaint or Information at any time within 8 je45 
next before the laſt day of this preſent Seſtion of Parliament, hath been or ſhall be exhibited, commen- 
ced, or ſued, and ſhall be there the laſt day of this Seffion of Parliament depending or remaining © , 
proſecuted. © And next following there is another Exception, ſcil. And alſo excepted out of this genet® } 
and free Pardon, all offences, diſcords, covins, frauds, deceits and miſdemeanors, &c. whereof or ay 
the which any ſuit by Bill, Plaint, 8c. within four years next before the laſt day of this Seſſion of Parir 
ament, is or ſhall be commenced, or exhibited : And upon conſideration of theſe two branches, the 99 of 
citor General did certific, That the fine due to the Queen was excepted, and the Plaintiff or Attorneſ | 


- 


k 


beg” 
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pur V, _ Cafes of Pardons, 307 


the Queen may proceed for the fine which 1s excepted, and that the Queen ſhall have it, for without 
proſecution the Queen cannot have a fine, nor the party his colts. Ft quando Lex aliquid alicui concedit, 
concedere wider” & id, ſine quo res ipſa eſſe non poteſt. But he certified, that the impriſonment, and all the 
corporal paniſhment in the ſaid Caſe was pardoned. For in the firſt of the ſaid two Exceptions the of- 
fence it ſclf is not excepted, but the fortciture, penalty and profit due to the Queen. And therefore the 
:mpriſonment or any other corporal puniſhment is not excepted, for It 15 not included within theſe words; 
Forfeiture, penalty, or profit. But it the Bill had been cxhibited within the tour years, then the offence. 
it ſelf being excepted, by c mſcquence all incidents are appendants tO it, as well corporal, as pecuniary, 
are excepted. And theretorc in ſuch Caſe nothing is pardoned : Which Certificate oftcn times ſince hath 


been confirmed by the opinion ot the Court of Star-chamber, 


Fl ; Hill. 39 Eliz. mn the Star-chamber: 


Guilbert Littleton's Caſe. 


\ Etween Guilbert Littleton Eſquire, Plaintiff, and the Lord Dudley and others Defendants, in the 
Star-chamber, the Caſe was 3 At the laſt Parliamerf which began 19 Feb. 35 Eliz. in the general 
Pardon is ſuch Exception : And alſo excepted out of this ggperal Pardon all offences, &c. whereof, or h 
for the which no ſuit by Bill, &c. at any time within four years next before the laſt day of this preſence [5] 
Parliament is, or ſhall be commenced or exhibited in the Court of Star-chamber, and now is, or the 
laſt day of this Seſfion ſhall be there depending, And the Bill was exhibited by Gmilbert Littleton, Hillar. 
before the Parliament, and proceſs awarded returnable Paſch. next following, which was after the Par- 
lament. And if this ſuit ſhall be ſaid depending before the return of the proceſs was the Queſtion. And 
firſt, it was objected, that the words of the Exception are, Suit by Bill depending, and it cannot be ſaid 
ſuit till theproceſs be returned. 2.” It was obſerved, That in the next proceeding Exception'concern= 
ing ſuits commenced within 8 years, there the concluſion is, Depending, or remaining to be proſecuted, 
wich words (or remaining to be proſecuted) as it was faid, extznd to Bills not depending, ſcil. when 
the procels is not returned, but no ſuch words are in this Exception. And to prove that the Bill was 
not.retumed before the proceſs returned, the Defendants, Council reſembled it to Writs at the Common 
Law, where divers Books were cited, to prove that original Writs are not in Law depending before their 
returng/21-E..4, 55. a Writ it attamined as ſoon as it is ſealed, but it is not ceponing until it'be re- 
turned, 18H. 8. 5. acc. But it was anſwered and reſolved, That there was a great difference between 
original Writs purchaſed out of the Chancery, and returnable. in the Common Pleas, or Kings Bench 3 
for there in. 2s much as the original cometh out of another Court, the Cominon Pleas, or Kings Bench 


hath notany Record before the return thereof : But in the Caſe at Bar, the Bill is exhibited in the Star- 
chamber, andproceſs ifſueth out of the ſame Court, and is returnable in the ſame Court ; .and-therefore 


the ſujc by. Bill 
that ſuit by Bill depending, and Bill depending areall one 3 for the Bill-is, Origo ret & caput ſeite, & res 


recite, cum breve noftrum.de canventione pendeat > and,yet- the Writ of Covenant [4 $] 


r rerr ining to be proſecuted, are all one in effe& ; For which it was:concluded; That jure 


ar, the true intendment of the ſaid Exception, to be faid depending, 
upon ſentence in the Star-chamber did proceed againſt the Detendant in the ſaid Bill +4. 


Rx 2 Paſch: 
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Caſes of Pardons. 


Paſch. 42 Eliz. in the Star-chamber-. 


Dryzwood's Cale. . 


Rywood was Plaintiff againſt Appleton and others Defendants in the Star-chamber tor Kvuts, ang 
Routs, and other Miſdemeanors 3 which Bill was brought betore the laſt general Pardon in 29 
Eliz. And afterwards the Queens Attorney informed for the ſame offences againlt the Dctendants, and 
[b] followed upon the firlt ſuit : And now a great Queſtion was moved, It the faid offences were pardoned 
or not by the ſaid general pardon. And it is to know, that the ſaid Bill began four years before the [af 
day of the faid Parliament, and within the 8 years. And the doubt was conceived upon theſe words of 
exception of the ſaid Pardon, ſtil. And now is, or the laſt day of this Seflion of Parliament ſhall be there 
depending, or remaining to be proſecuted ; And it was faid, That akhough that this ſuit was not de- 
pending, becauſe the Plaintiff who followed for the Queen (tor every fuit in the Star-chamber is for the 
Queen and ſhe may pardon it) was dead, yet it was {aid that theſe words (or remaining to be profecy- 
ted) ought to have conſtruction in Caſes where no ſuit is depending, and yet may be proſecuted, and that 
is when the Plaintiff dieth, or will not follow it, then the Queens Attorney may proſecute it' for the 
Queen. But it was reſolved by the two chief [uſtices and the chief Baron, that theſe words, Or remain- 
ing to be proſecuted, ought to be conſtrued, to-be proſecuted by the party 3 And the ſaid words, remuin- 
ing to be proſecuted are added, to remove Acruple which forme conceived, That a Bill ſhall not be ſaid 
depending till the proceſs be returned, although that in Judgment of Law, the Bill m ſuch Caſe is aid 
depending. | © 


—_— = —— —_ 


Mich: 39 & 40 Eliz. in the Kings Bench. 
Vaughan's Cale. 


[ 49] | br 2 Writ of Error between Hall and Vaughan in a Writ of Entry ir the quibus brought in Wales :'Tik 
Defendant pleaded Non diffeiſtoit, and! pendant this plea the' general Pardon m 35 Eliz, was made, 

by which alt fines, amercetnents, contempts, &c; ' were pardoned, &c. and after divers continuances if 
ſne'was'found for the demandant, and Judgment given,” fe# non in maneria quia pardonatny. And the 
principal Error which was aſfigncd was, becauſe the Defendant ought to have been amerced;, becmfe the 
general Pardon did not difhiagpe the amercement 3 for it - was (ard that the wrong, or the difſcifin wa 
not'the cauſe of the amercemenx; but the delay of the Plaintiff; for if the Defendants come the firſt day 
and render to the demandants,” they fhaltnotbe amerced, as 14 E. 3. amerciament 16. 22 E.3. 1&2.8k, 
2, tit. arerciament 26. and divers other Books arc agreed: And'a'Caſe was cited in the Common Plz, 
Mi'15-&-16 Ez, where a Precipe was brought againſt an infant, and pendant the plea he came of fil 
age; 16 was adjudged he ſhouſd be amerced forithedelay, adit was urged after his full age. So mtheC# 
at Bar, for'as much as there was delay as well after as before the'pardon, arid the amexcement gh 


£ 
, 


for delay; forthis cauſe the pardon did not diſcharge it. But the Court reſolved, che' Judgment ſhold 


akhough the arnercement carmor be impoſed, nor the Queen entitled] to it before the Jud 
v4] a the Jar tos MEE Af an al Judg 

yeerhorigtnal cauſe of the amercement ng pe xd, thc 

denied; -8 kn:Calt's Caftin Plow. Com. 402." And in Ouatermca 

ons 'Gar's general Pardon, ought to be taken tnoft-Baycliclal 


it plreÞbf Prihnd And afterwards the Judgmen 
the fit oriteſieth it; and'objycth the Kings Writ 


--2,"l6xp69 folyed, That all Statutes of Feoflily exttiic 


2422 Lok gis obtetiierat *But every one who doth wrong,” and being 'rit, qua j t 
7,5 ERR IR fine dilatione reddut; Oe, "andthe myatity widirnatr the wrong apor Record inthe Kings Core, and c 
[34 2:3 RUTD IIS] great delay enforceth the demandant to recover it by courſe of Law, peccatum' peceato addit, oui culpe 9897 fc 

fecit patrocinia defenſionis adjungit, and therefore he ſhall be amerced. n d 


Hi. 


Cafes bf Pardons, 


Hill. 4 Eliz. in the Exchequer. 


IVyrral's Caſe. 


Tl. 40 Elize Rot. 188. the Caſc was ſuch ; Thomas Wyrral and Jaſper Byſvile were bound unto Tho: 
Thwaits, 1 2 Recogniſance in the nature of a Statute Staple 15 Feb. 35 Eliz. in 5001. And after- 

wards the ſaid Thwaits Was outlawcd in the County of Tork, 8 Oftob. 38 Eliz. and afterwards the gene- 
ral Pardon at the laft Parliament 39 Eliz. was made. And if this debt were pardoned or not was the 
Queſtion now in this Term in the Exchequer. And that confitts upon two Exceptions in the faid Par- 
Jon, ſcil. And alſo except out of this Pardon all debts which were or be due to our Sovereign. Lady the 
aecn., or to any to her uſe, by any condemnation, zecognifance, obligation, orvotherwiſe, &c. And 

al exceptout of this Pardon, all goods, chattels, debts, aCtions and ſuits already forfeited, &c. by rea- 
fon of an outlawry, Or whereof her Majeſty by her highnels Letters Patents hath before the laſt day of this 
reſent Seſion made any grant, covenant, or promiſe to any perſon, or perſons. And it was reſolved 
by che laſt Exception It 15 proved, that the intention of the Queen was not to include debts which ac- 
crucd to her by Outlawry within the firſt Exception 3 for there is a ſpecial ſaving, and in a fpecial man- 
ner for them by the laſt exception. Alſo the general Pardon is to be taken moſt beneficial -for the Sub- 


jet, and moſt ttrong, againſt the Queen. 


Trin. 41 Eliz. in the Kings Bench. 


Biggin's Cale. 


IN Appeal between Tough and Bjpgins, the Defendant was found guilty of man-flaughter 3 and 
[ the Queſtion was it 1 


ough 
Queen tight pardon the burning of the hand. And. it was objected, That 
the Appeal is the ſuit of the party 3: and now by the Statute of 4 H. 7, cap. 13. the burning of the hand 
is paxeel of the puniſhment. As if it were enacted, That he who is attainted in Appeal of Maihem, ſhall 
have Judgment of death, in this Caſe if one were attainted in an appeal of Maihem, the Queen cannot 
pardon the execution of death, becauſe it is the puniſhment of the offence at the ſuit of the party. But 
upon conference had with divers other Juſtices it was reſolved, That the Queen might pardon the burn- 
ogy the hand. in an Appeal, and that for.two reaſons, | | | 

vn 


that the burning of the hand was to no other purpoſe but to lignitic to the Judge whether he hath had 
his Clergy before or not. 


2. The burning of the hand is not any pazxcel of the Judgment, for then'the Queen could not pardon 


Os enacted by. the ſaid Statute of 18 E1liz. that after Clergy allowed, and burning in the 
tend to the 


7F ror - 


bappeareth by the ſaid Statute of 4 H. 7. that at the Common Law a man who had once had the | 
beneht of his Clergy, ſhould bave it again, and fo in infinitum, which was remedied by the ſaid Act 5 fo 


{[ 59] 


[57 


= 3 _=_ | Caſes of -Pardons. Part V. 


Trin. 2 Jacobi, in the Common Pleas. 


Hall's Caſe. 


Fd 


Lice Cooke libelled in the Spiritual Court againſt Rowland Hall for defamation, for calling her 
[51] A 5-4 hy and had = ranks and coſts were taxed. Et decretum fuit quod predicus Fae drab 
foret movendus, & citandus, ad ſolvend” expenſ. citra tale feſtum. From which ſentence the Defendant dil 
appeal, and before the Feaſt Hall obtained his pardon of the King 3 and thereupon got a Prohibition oye 
of the Common Pleas. And-in this Caſe four Points were reſolved. 

7. That in all Actions depending between party and party in the Spiritual Court, where the ſuit js. 
ly pro ſalute anime, vel reformatione morum, as for., defamation or laying violent hands upon a Clark or 
the like, there the Kings pardon is a bax of-the ſuit, for the ſuit is not to recover any damages, Or 
other thing, but only toinfli& puniſhment upon the offender pro ſalute anime ; which puniſhment the King 
may pardon as well before as after the ſuit begun, for in truth ſuch ſuits are only for the'King, although 
they be proſecuted by the party, and likewiſe ſuits in the Star-chamber preferred by one ſubjeR agzing 
another, the King may pardon them 3 for although that a Subject proſecuteth them, yet the ſuits are fo 
the King, and to puniſh the Defendants for their offences and miſdemeanors by impriſonment and fre 
to the King. But if one libel for Tithes or contract of Matrimony, or for legacy, or the like, wherethe 
Plaintiff hath intereſt and-property in the thing in demand, and ſentence ſhall 'be given for him for the 
thing he libelleth, there the King cannot pardon the ſame neither before nor after the ſuit begun. 

[| [5] 2, It was reſolved that. all proceedings in the Eccleſiaſtical Court ex officio are for the King, For 
H which cauſe, whatſoever the ſuit is there the King may pardon it; for they are only to corre aw 
: puniſh the party for the offence, or fin, which the King may pardon, and not for the particular inter 
of the . TIES Vs i es. SE | 
Zo Em reſolved, That-in the principal Caſe, although that the ſuit be for the King, the whichte 
King may pardon, yet when ſentence is given, and edſts taxed for the Plaintiff, now the party hath 
particular intereſt in them by the ſentence, which the King cannot pardon.although that day be given 
the paiment of them, xt ſwpra. The ſame Law. of ſuits aforeſaid in the Star-chamber after ſentence gi 
. and coſts taxed for the party, the pardon (hall not diſcharge them. But. if the pardon had bcen gotta 
before the ſentence, there the pardon had diſcharged all, for then the Court could not have proceededy 
any ſentence of the principal, and by conſequence not of coſts, which are but acceſſory. . 
4+ Although that the Defendant hath appealed, by which the ſentence 'to divers purpoſes' (byte 
opinion of Do&ors by the Spiritual Law) is ſuſpended, as it appeareth in" 27H. 6. Gard. 118, ZR, 
Ruare Impedit 143. 1 H..12. 2 Mar. 105. yet bythe firlt ſentence the party (notwithſtanding they 
peal) hath an intereſt in the coſts, which could not be diſcharged by the Rings pardon. And therefor 
8s to this purpoſe the firſt ſentence is not ſuſpended by the appeal. | And afterwards a Conſultation ws 
granted for the Coſts. . © - [One PID 7 a To Hor: 
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[52] JF Nanlnformation again Pate and his wile for intruſion in certain houſes in Lyn Regis in the County 
AF Arun , upon demurrer, the Caſe was ſuch ;. Indy ſeiſed of the faid houſes. in fee, holdedjnW 


and before the death of Indy the Queen by her Letters Patents under the great 
F 


_ chequer 
Points were 


Commiſſion under the eas Seal is not ſufficient to entitle the Queen to'the Iands'of an alien bord -v 
offices 3 one that veſteth the eſtate and poſſeſſion” of the land, "86 11.98 * < 
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of a Commiſſion under the great Seal of England. There is another office, and that is called an office (5) 
of Inſtruction, and that is when the eſtate 0 the land is lawtully in the King before, but the particulari- 
ty of the Jand doth not appear of Record, ſo that it may be put in charge. As if one be attainted of 
high Treaſon, all his lands, 8c. are preſently by the Statute of 33 H.8, cap. 20. in the King : :Or if the 
Kings Tenant committeth felony and is attained, and dieth, in theſe and the like Caſes the eſtate of the 
land without office is in the King : But it doth not appear to the Court of Exchequer, of what lands the 

"fon attainted was ſeiſed of, at the time of his attainder or after, and if that be found by office by force 
of a Commiſſion under the Exchequer Seal, itis a ſufficient Record to inſtruct the King of the certainty 
of the land, &c- by which it may be put in charge, | 

2. It was reſolved, That the office was inſufficient, becauſe it dothnot appear what authority the Com- 
miſioners had, but generally, Inquiſitio capta, &e. coram, Oc. virtute cujuſdam Commiſſionis eis dire, and' 
for divers other grols imperfections the office was ad judged inſufficient. 

3. It was reſolved, That in the Caſe of an alien, perſon attainted, fo long as he liveth, the Kings 
Villain, alicvation in Mortmain, condition broken, alienation contra formam collationis, and the like, the 
inheritance of freehold of the land is not veſted in the King till office found under the great, Seal, for 
that is an office of entitling. Vide 35 E, 3. Willenage 22. 8 E. 4.4. 9 H.7.2. Mortmain, 2 H. 7.8, Condi- 
| tion 29 H.8. Charter de Pardon 26, It an alien and a'Subject born purchace lands to them and to their 
; heirs, they are joyntenants, and ſhall joyn in an Aſfiſe, and the ſurvivor ſhall hold place till office found. 

q - Plow. Com Nichols Caſe, fol. 477. & 11E/:2, Dier 282, alien nee. Vide Stanf, Prerogat. Regis, cap. 18, 
t 
r 


# - he great Queſtion of the Caſe was, If the Defendants ſhould plead the faid exemplification of 

e he incolment of the ſaid Letters Patents of alienation, by force of the Statute of 3 E. 6, cap. q.. or 13 

| Biz. cap. 6. Andit was objedted, that neither an exemplitication, nor a conftat of any Letters Patents 
were pleadable at the Common Law, as appeareth by the preambles of both Statutes 3 and that. this Caſe - 
of Denization was out of the words of both Statutes, for the words of the purview of the.Statute of 
3 E.6, are, Altand every perſon or perſons, bodies Politick or Corporate, which lawfully haye or may 
daim by force of any Patent made fince the 4. of Feb. 27 H. 8, &c. and all other that now have, or here- 
after (hall have any good or lawful eſtate, right, title, rent, profit, &c. of, in, to, or out of any lands, te- 
nements, hereditaments, or offices under any ſuch Patentee or Patentees, &c. ſhall and may, &c.- make 
and convey. to themſelves title unto the {aid honours, - lands, tenements, offices, and other the premilles, [53] 
by, from'and -under the (aid Patentees or any of . them, &c. by ſhewing forth of any exemplitication or 
conftatof theroll, 8&c. And in the Caſe at Bar, the woman doth not claim any eſtate, right, title, &c. 
eferinanylands, tenements, &c.. by force of any Letters Patents, but only tobe made denizen; which 
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dech only to abjlity and capacity of her perſon, and not to any lands, tenements, &c.: nor uto a- 
' vything i out of them. And it was objeed, That this Caſe was out of ; the Statute - of 13 Eliz. 
cap.6,. for the letter of that is, that all and every Patentee and Patentees, their heirs, ſucceſſors, executors 


 and-alignees, and all and every other and perſons, having by or fromithem or any of them, or 


or transferred over, which appeareth by the 
or from them, 8c." any eſtate, 8c. of, in 


| Patents; whatloever, 

[4] 

 Gctefore this AG doth 
Pl Arey. ers Pardhins which at the time of the exemplification or conſtat are in farce, not; lawtully ſurren- 
mel. > <ancdlled, "concerning any inheritance; free-hold or Chattels, or any other thingg,.or matter xcal, 

4 rerganl VE whileſvEver, Vide the opinion of Merun.in 32 H.8. tit, Patents Br. that 2.,conſiat was 

, E'240adee at the Common-Faiv; but not an Infexim. And the opinion of Fiſher, 12 H. 7. t2. b. and ſee 


© £ 0. Emries, Aid ted . | [ 1 i a anderſtand 
theLaw in the om upon pleading of a conftat. But by this Refolution-you will better under => n . 
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Note Reader, that for as much as the ſaid Acts of 3 E. 6. & 13 Eliz. extend to make an exemplik. 
cation or conftat of the inrolment of Letters Patents pleadable, It is requiſite to ſhew you the difference 
between an excmplification and a conſtat, and the ſignification alſo of thelc words by which Letters p,. 
Wl tents are commonly named, Inſpeximus, Tnnoteſcimus, Vidimus., And it is to know, that an Exemplifica- 
| tion, and an Inſpeximus, as an Innteſcimus and Vidimus are all one : An Inſpeximus Or E-xcmplitication 
tA beginncth in this form 3 Eliz. Dei gratia, &c. omnibus, &c. mnſpeximus irrotulament quarund” literarum pas 

ter, &c. and reciteth them word by word, and concludeth in ſuch form, Nos autem tenorem litergryy 

aten” pred, @c. ad requiſitionem A. B. duximus exemplificand” per preſentes. In crjus rei teſtimonium, eh, 

j And it is called Inſpeximus, becabiſe it beginneth after the Kings ſtyle, with this word, Inſpeximu ; And 

it is calle4 Exemplification # re 2/4, becauſe the Record is thereby exemplitied, as appearcth by the end 

of it, duximus exemplificand” per preſenter. And a conſtat after the Kings ſtyle beginneth 3 Conftat noi, 

per Inſpetionim Rot* Cance® noftre quod dominus Henricus nuper Anglie otavus pater noſter prechariſſimus, lite. 

ras Patentes fieri fecit in hec verba : Henricus Dei gratia, &c. and recite all the Letters Patents word by 

word, and conclude, Nos autem' pro eo quod litere noſtre Patent” predic” ſunt caſualiter amiſſe, ſicut A.}, 

nobis in Cancellar* noſtra perſonalit* conſtit* ſacram” preftitit corporale, &* quod pe literas pred”, fi eas impoſter? 

[ 54] reperir” contigerit, nobis in Cancell* niſtram pred” reſtituerit cancellgnd” tenorem trrotulament” pred” ad requiſtti 
| nem 7. S. duximns exemplific* per preſentes. In cujus, Ofc. And is called a_conftat, becauſe that atter the 
Kings ſtylet beginneth with this word, Conftat, Oc. And it is to be obſerved, That by none of them 
any thing is to be exemplified, but the tenor of the Record, Alſo by that it appeareth, that a man a 

not have-a conftat without an affidavit, as by the form of the ſtat appeareth. But an Inſpeximus may 

be without Affidavit. An Innoteſcimus'or Vidimu are all one, and are always of a Charter of feoffment, 

or ſome other inſtrument which is not of Record 3 and the Tmoteſcimus beginneth in this form 3. Regi , 

&*c. omnibus, &c. Inſpeximus quoddam ſcript” fatt* per 4. B, Kadulpho D. figill' ipfius A. figill” (ut dic) in 

hec verba © Sciant preſentes, Gc. and recite the Infirument word by word., Ez hoc onenibus quorum inter- 

eſt aut intereſſe poterit in premiſſis Innoteſcimus per preſentes,' In cujus rei, &'c. And it is called Inno 

mus, becauſe of this word Tnoteſcimns in the end of it. And ſometimes:it beginneth, Vidinms quodden 
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|: ſeriptum, &e. and then it is called a Vidimus 3 For the antiquity of an Inſpeximus or Exemplitication in: | 
, the form-that now is uſed, T have read in the Chronicles of Monaſtery of. S. Martin of Battaile, thit 


King Henry'the firſt invented the aid form 3 for theſe are the words of the Chronicle, Contegit unamen 
chartis WilP fundatoris de Bello vetuftate diſſolvi; nnde Odo Abbas. Kege Hen. petiit,” ut ſigille ſoo remuits 

" renovet”. | Rex aſſentit.'* Ac uhi in chartis antiquis, poſterior ſolet mention” facer* prioris in bujuſmodz verbis : $i 
cut charta talis Regis vel bominis teftatur. " Rex Henr*, ne clauſula illa reſcriberet*, ſed aliam antea inuſis!, 
iſe diftavit hoc modo : Quoniam inſpeximus chartam WilP, &c. (reciting the whole fixſt Chapter) Er ; 
tus Rex reddidit hanc rationem fatti ſui. © 'Si enim ( inquit ) clauſula, que ſuppreſſa eſt, minime inſerta fui 
charta poſterior ſine prio*-modicum conferret, nunc vero, nulla de precedente fatia mentione, bec charta-ſola ſuf 
cit, etiamfi omnes alii deperiiſſent, quoniam ego ipſe, que in perſona vidi teſtifico. 
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=, Mich.30 &'31 Eliz. nthe Common Pleas. 


og 2 Knight's Caſe: 


Lt 


ZI. *N an AQtion of Treſpaſs'between Kmgjt and Breech, the Caſe was 3. ThE Prior of 'S. Fohns of Jeſs 


of 31 H.$. which King i $. in the 36 yearof his reign by his Letters Patents under his great Seal gra 


"my died 3, And afteryards:it was found by inquifition, by force: of a Can 
miſfion ugder the Exchequer Seal, that 37 5..5 d. the faid rent of 51. 10,5 11d. xelervee'f- 
the aid derniſe. behind at the feaf Michael then for a quartcriof a year'thev lu 
paſt : And | Michael was one of the uſual. feats in London ;- and; that-after the 
Queen, and before returned, and before any- entry: or ſeiſure by her, by-her Letters Pi-_ } | 
tents under the great See ted the” reſidue of. the houſes to, one in- fee,” who made-the leaſeo the |} « 
Plaintiff Knight,” upon'whi the Defendant albgnee of the Executor of the firlt leſſee centred; | | 
gainſt whom Knight gs. ſpaſs. And this notable Caſe was often at : 
gucd at Bar in the Con and openly by the Juſtices at two ſeveral days: and becauſe that the F 
Court was divided in 0 his Caſe was argucd in the Exchequer Chamber before all the Juſics © Þ * 
ty 
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Knight's Gaſs, FU 


y That it was one intire leaſe, and confilted upon [1x unities : 1, The demiſe is made by one 
word of demiſe. 2. To one leſſee. 3. To have one beginning. 4, One term of years. 5, One de- 
cermination of it. 6+ One reſervation of rent in groſs at the hir{t ; and the” (videlicet) afterwards doth 
not make {cvcrance of it as this Caſe is, but is rather a ſeveral declaration of ſeveral values of each par- 
cel, by which it appearcth how and for what rates the whole rent of 51. 10s. 11. is reſerved. But' it 
Woe reſolved, that upoP\ one leaſe ſeveral yearly rents by apt words may be reſerved, for the reſervation 

f the xent 15 not of the ſubſtance of the Icale, tor the leaſe may conliſt without any reſervation, either 
or part, or for all. And therctore if a man make a leaſe to B. of the Mannors of Dale, Sale and Down, 
to have and tQ hold to him the ſaid mannors for 21 years, rendring yearly out of the mannor of Dale 
101. in this Caſe the mannor of Dale is only charged with the aid rent, and the mannors of Sale and 
Down are not charged with it; And in this Caſe the rent is incident to the reverſion of the mannor of 
Dale ovly 3 and if in this Caſe the leflor grantcth over the reverſion of the mannors of Sale and Down, 

ot all the rent of 10 [. doth remain with the leſlor, and the leſſor or his leſſee cannot diſtrain for this rent 

in the mannors of Sale and Down : And in the fame Caſe the leſſor might have reſerved a rent of 51; 

Gat of the mannor of Dale during 5 years, and 101, out of the mannor of Sale during 10 years after, 

and one upon A Condition precedent, another upon Condition ſubſequent, and the third abſolutely, and 
to be paid at ſeveral days and places in which Cafes without queſtion the rents are ſeveral, and for the 
rent of the on2, the leflor cannot diſtrain in any of the other : And a ſurrender of one mannor ſhall not 
extin@ the rents for the other. And therewith agreeth 14. Eliz. Dier in Winter's Caſe 308. & 309. by 
thige Juſtices, 17 E. 3-75-b. 17 Af. p.10, & 9 E. 3.12. And ſuch conſtruction agreeth withthe 
rae intent of, the parties, which is always to be obſerved, when the ſame by reaſonable conſtruction 
may ſtand with the rule and reaſon of the Law. Vide 29 E.3. 39. 29 Afſ. p. 52. 18 Eliz, Dier 350. 5 
Af. p. 6-7 Aſſ. p+ 1. 15 Afſ. Þ- 11. But in the Caſe at Bar it was reſolved, that the rent was entire, be- 
auſe the leſſor doth reſerve the yearly rent (in the ſingular number) of 51. x0s. 114 : and afterwards 
when the leſſor cometh to his condition for payment of the ſaid rent, the condition is alſo in the ſingu= 
lar number, ſcil. if the (aid rent of 51. 10s. 11d. be behind in part or in all, ſo that the ame doth'agree 
with the words of the Indenture (which import the intent of the parties) that in this Caſe it ſhall be orie 
intirexent 3 and if it ſhall be ſeveral rents, then queſtion may be made' of the validity of the condition 
whidhrextendeth to the (aid rent, 8c. in the ſingular number, Sed benigne faciende ſunt interpretationes chare 
tarum pripter ſimplicitatem laicorum, ut res magys valeat yu pereats And by this conſtruction all the parts 
of the aid Indenture well agree with themſelves, and with the Law alſo. And the difference between 
thisGaſe and Y/inter's Caſe is, becauſe-that there the reſeryations are ſeveral, and here (upon conſidera=. 
tion of he whole Indenture ) intire, quod nota, PRES | 

- 2. was reſolved, That admitting they had been ſeveral rents, yet for as much as the condition was 
intire, giving one intire entry iuro the whole ſor default of payment of any pazc, by the ſeverance of an 
patt of the reverſion (if it were in the Caſe of a'common-perſon) all-the condition ſhall be deſtroy 
And thezewith agreeth the Judgment in Winter's Caſe, 14 Eliz. Dier 308, 309. 

3. The great doubt was, Whether the ſame being in the Kings Cale, if the condition by the ſevetance 
of part of the reverſon ſhall he deſtroyed or apportioned. And, t. -It. was objeed, That the leaſe in 
the Caſe at Bar was \made by common perſons, and the reverſion thereof was inveſted in the King by 
their ſurrender, and by rhe at of 31 H. 8. in which Cafe the King cannot take the ſame in other man- 
ner than the ſubject had it before. For the Parliament which gave the ſame to the King, ſhall bind che 
King as well as the SubjeR, and his prerogative (hall not be extended to do wrong or injury to any 
Subje&, as it is holden in 13 E. 4. 8. 2. 19 H. 6. Br. Quinzim. 5 E. 3. 6. 17 E. 3. 40. Stamford 5434 
Plp.Comme Nichols Caſe 246, 2, It was objeced, That if the Condition in-this Caſe ſhall be divis 
ded,.theLaw and nature of the thing ſhall be altered by the Kings grant, and that the King .carmot do; 
for heannot alter nor: change the Law, - or Cuſtom: of the land by, his Patent. Vide 11 H,:4473+ 37 Hh 
6, Patents Br. 100» &c -It the Condition ſhall be 'divided; he ſhall make two Conditions of one, 
andtheleſſee ſhall be ſubje&ito two, and - for the not payment of the rent to.one, the other {hall enter, 
and many abſurdities wolf follow. thereupon 3: all which. (hall be avoided,! if according to:the Rule of 

Law'the Condition :ſhall wt be divided:./:.But. upon:great- deliberation, the Juſtices of the:Common 
Plc. having divers. conferences withi-Feey chief Juſtice of England, Manwood chick Baron of | the Ex- 
chequr;and all other:the Juſtices; -at laſt; upon matuxe.conſideratign it was reſolved, that the Patentee 
of paieel; ſhould not take advantage of the Condition. .; But it was alſo reſolved; That as to the reſidue 
the condition doth remain, with the revesſion which. the-King hath, and ſono prejudice to any party, 
my Far anon to any by the Kings prerogative, nor, the King by his grant doth-not alter the Law. 
For the, Law doth-rhake a difference between the Kings grants, who, always is' preſumed to intend 

Repu: fro bono publico omnium, '&e. . and the grants of SubjeAs who'may' follow their private buſi» 
or. the grants of. Subjects ſhall. be always taken ſtrong, againſt-them, but the grants of the King 
wrt, preted by a favourable and. begeficial interpretation, ſo that no prejudice ſhall grow to him 

y conſtruQhion-or implication upon ' his- grant more than he truly intended by.it. And therefore if the 
the grantland to- F..8.' and-his heirs, ard in truth F. 5. is the Kings Villain, it ſhall not. enfranchilc 
þ hin by implication, . The-ſame Law. of an alien born, 17-E. 3.:39.  Advowſon' ofa Prebend 
Fee of the Kirig was aliened to an Abbot.and. his ſucceſſors 3 and the King granted to the Abbot and 

kaceeſſors; That the Abbot and. his. ſucceſſors ſhould hold the Prebend to his own uſe, yet he (hall 
apes von for the'alienation in Moxtmain, and ſhall defiroy the appropriation, for he ſhall not 
ouſted of his right to the advowſon by implication. ,..And in 2 R. 3.4. 21 E.4.46. & 34H. 6. If 


- WO Are indebted to; the King, and the King releaſeth to one it ſhall not diſcharge the: other, And in 


mia 15. 11 H, 7-10. if the King releaſeth all demands, a right of inheritance ſhall not be releaſed, 
7+ 7+. The King grants lands in fee upon condition fat he. (hall not alien, the ſame is good 3 but ly 
E ' : 
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all theſe Caſes it is otherwiſe in the Caſe of a common perſon. And in many Caſes the King who claim 
cth by a Subjc# {hall be in-better caſe in reſpect of the dignity and prerogative incident by the Lay i, 
the perſon of the King, then the Subject himſelf by whom he claimeth. As it the King had a rent fech 
by attainder of Treaſon, or by grant, he ſhall diſtrain for the ſame not only in the land charged, by L 
WORN | de | all his other lands, and yet the Subje&t by whom he claimeth ſhall not diſtrain by the ſame. If a Sy. 

| T0 41 OF jc& have a Recognifance or Obligation, and afterwards is outlawed, or attairted, the King ſhalj feiſ 
| | | all the land of the conuſor; or obligor, whereas he himſelf can have but a moity : So in the Caſe at Bar 
the King ſhall take advantage of the Condition without demand, and yet the Prior himſelf under whgy, 
[5] the King claimeth cannot reenter for dctault of payment of the rent without a demand, And if the kin 
purchace a Seigniory of which land was holden by poſteriority, the King ſhall be in better condition thay 
the Subje& from whom he claimeth,, and ſhall have the priority. And fo ſhall his grantee have in qg 
Caſe, as it is holden in 24 E. 3. 65. Garde 27, 47+ . : 

4. It was reſolved, That Athough there was 375. 5d. which was found to be behind at Michaelng 
which was more than was due at any one quarter of the year, yet that ſufficeth for the King when the 
office hath matter and ſubſtance, for the ſole and ſubſtantial point which proveth the breach of theCay. 
dition, is thenot payment of the rent, or any part of it, and it is not material how much rent wz be. 
hind, for if any part was behind it ſufficeth 3 and the party who traverſeth, ought not to traverſe th 
the ſaid ſum of 375. 5.d. was behind, but that the ſaid ſum of 37 s. 5 d. or ſome part of it was behind; 
and every office being the finding of Lay people which hath matter of ſubſtance, ſhall ſerve the 
Kigg, although the manner of it be not ſo formal as it may be, And thercfore if it be found, 
the rent for one whole quarter was behind, and in truth bur part of it was behind, it ſhall ſuffice 
the King. Alſo that the Jurors in Midd. might find which were the uſual Feaſts in London beings 

| nother County. - w | bs 
| | 5. It was reſolved, That although without office the leaſe was not void, becauſe that gne clauſe of 

Mt entry is only reſerved, as appeareth before, and no limitation, that for non payment the leaſe ſhall bend, 

| and although the office be not-returned before the date of the Patent 3 yet for as much as the office wy 
| SY: found before the grant, and afterwards-it was returned of Record, the grant was good, and that inth 

Caſe of reentry, by the office without ſeiſure, the leaſe was void. 

| 6. It was reſolved, Although the Commiſſion was undet the Exchequer Seal, yet for as much asthes 

IM | by achattel, ſcil, a leaſe for years ſhall be void, the Inquiſition found by force thereof was good enough 

E > ; although the Commiſſion were-not under the great Seal, ; 

' | And ſo note a difference between this Caſe and Pages Caſe before, And afterwards the Plaintif 

cording to theſe Reſolutions had Judgment to recover. ; 
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Hil. 32 Eliz, in the Kings Bench in a Writ of Error. 
Specos's. Caſe, 


C57] I Onrfiey Sport Efquire; and Elizabeth his wife, Paſch. 28 Eliz. brought a- Queare Irnepedit- againlift 

ET pac o rm, wi counted, that John Arſcot 'was ſeiſed of the Mannor FE Takets in the Cai 

| ty of Devny/to which the advoryſon of the Church of Tedeote was appendant in fee, and held thelanc 

in Socage3-and-{o ſeiſed, 1 Jani 4&5. Phil, &* Mary, by his Will in writing deviſed the ſaid Manor 

' with the appurtenances to: which; &c. to the ſaid” Elizabeth for term of her life, -and died, by. with E 

lizabeth entred into the faid mannor, and was thereof ſeiſed for term of heblife;- and took hushnd the 

aid Heewefrey, x ito the Gid Church aforeſaid then being void Divid Walter, who Ws f 
admitted, inflituted and mdudted in time of peace, '&c. - And a the Church became void if 
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1.6 "oO mine red Johamen Holmes 4d Eechuin: preitant s Wa, 
1-11.48 forcſaid gave notice to the ſaid rey, Oc: upon whit 
it was adjudged in the Common Pleas , That the Biſhops plea was inſufficient , becaule — 
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JINNOINENA Ln s : 
' ſhewed generally that he was ſehiſmaticus inveteratus. And upon this Judgment a Writ of Et- 
ror was brought in the Kings Bench by the {aid Biſhop, and two Errors were afligned within the 


Record. . | | | 
1. Becauſe that no preſentment was alledged in the deviſor, but only in the deviſces for life z but 
it was not allowed, for the preſentment of the lcfſee is a ſufficient title for him without queſtion, 


8H.5.10» 


2. Error was allignced, That the Court crred in Law in giving Judgment againſt the Biſhop for the 
:nſuficiency of his plea, where his plea was ſuthcient. And it was objected by the Biſhops Councel, 
that the Biſhop ought not to (hew any particular Schiſm, for if he (hew the ſame, the Court cannot either 
decide, or determine 1t, or examine it, becauſe it 1s a ſpiritual thing which lieth not in their conuſans, as 
it is holden 27 H. 8. 14- That forcalling a man Heretick no Aion upon ghe Caſe lieth in our Law, for 
thoſe of the Common Law cannot dctermine what is Herefie ; And in 15 H. 7.7, 8. it is agreed by all 
the Julticcs, That the Biſhop in examination is Judge, and not a Miniſter, and therefore the Law giveth 
faith and credit to his Jud ment. And it was ſaid, That it is a good cauſe to remove a Coroner from 
his office gencrally, becau e he.is minus idoneus ad officium illud exequend*, as appeareth by the Regiſter and 

PF, N. B. 163- But it was anſwered and reſolved, That the plea of the Biſhop was inſufficient. Firſt, it 
is declared by the Statute De Articulis Cleri cap. 14. that De idonietatc preſentat* ad beneficium pertinet exa- 
minatio ad Judicem Eccleſiaſticum, &c. ut propter defect” ſcientie & aliarum cauſarum rationabilium : $o that 
it appeareth that there ought to be reaſonable cauſe, & cauſa vaga & incerta non eft rationabilis, for it is 
commonly ſaid, 2xod doloſu verſatur in univerſalibus : And hy the reaſon which hath bzen made, that 
che general allegation of the Plaintiff ſhall be good in the Caſe at Bar, is good, becauſe that the Biſhop 
in examination is Judge 3 By the ſame reaſon it may be maintained that he may refuſe any Clark, be- 
cauſe that he is not idoners generally, or becaule he is criminoſus generally: But although that he is Judge 
in examination, yet for as much as the proceedings of the Biſhop are not of Record, the cauſe of the re- 
fuſal is traverſable, and if it be traverſed,” and the party refuſed be alive, it ſhall be tried by the Metro- 
politan, and if he be dead, it ſhall be tried by the Country; And if ſuch general allegation of Biſhops 
ſhall be admitted (to which the Patron ſhall not have anſwer, becauſe the Biſhop in his examination is 

Judge, the cauſe being ſpiritual, as it hath been objected) Patrons ſhould ſuffer great prejudice in theſe 

times in their Preſentation : In 38 E. 3. 2. the Biſhop Plaintiff ſhewed for cauſe of retuſal that the pre- 

ſentee had acknowledged himſelf to be perjurcd, &c. and fo criminoſus, by which it appeareth, that 
the alledging that he is criminoſus generally is not good, for no certain iſſue can be taken thereuport. 

And it is doubted there if the Biſhop ought not to ſay in fa&o that he is perjured, and not that he hath 

confeſſed that he is perjured. In 5 R. 2. Trial 54. it was agreed for good Law, That if 4 miſcreant or 

(chiſmatick be preſented, admitted, and inducted, it is a peas cauſe of deprivation. So if he be irreli- 

ous he may be refuſed, as it 1s ſaid in 5 H. 7.6. But when he is charged with the one, and- refuſed 

's the other,it ought to be alledged in particular,ſothat the party may anſwer to it. And it was obſer- 
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ved, that it appeareth in our Books, that the cauſe of refuſal ought to be certain, asin 5 H.7. 19. & It . 


H.7. 7-37. That the preſentce is a Baſtard, Villain, within- age, or illiterate, &c. And 15 He. 7: 
that the Patron had been excommunicated by 40 days, and therefore his preſentee not to be admitted 3 
| or thathis preſentee hath committed manſlaughter, as it is;holden in 38 E. 3. 2.. or that the prefentee is 
outlawed, for then he is not idonea perſons, or one who 1s mere laicus, Mich. 12 & 13 Eliz. Dier 292. 
VideS & 9 Eliz. Dier 154, The Biſhop of Norwich refuſed one becauſe he was a hunter of Taverns,and a 
player at unlawful games, ob quod & diverſa alia crimina, he was criminoſuus, & non. idoneus, And it was 
adjudged, that the particular cauſes were not ſufficient, for they were not male in ſe, but mala probibita: 
And quod ob diverſa alia crimina, he was criminoſus, & non idoneus, was too general and incertain, As 
40 E,3:6, in tender ofa marriage and refuſal, the heir ought to alledge a certain cauſe of the refuſal; 
whereof ifſue may be taken. S 1 
| Andit was reſolved, That all ſuch as were ſufficient cauſes of deprivation of an Incumbent, are ſuffi- 
cent cauſes to refuſe a preſentee. And although it doth not appertain to the Kings Court to determine 
Siuſms and Hereſies, yet the original cauſe of the ſuit being matter whercof the Kings Court hath-cony- 
ſans, the cauſe of the Schiſm, or Hereſie, for which the preſentee is refuſed ought to be alledged-in cer- 
tan, to the intent that the Kings Court may conſult with Divines to know, if it be Schiſm ornot 3 and 
it the party be dead, thereupon to dire the Jury to try it. And as to the Caſe of the. Coroner which 
hath been put, it was anſwered, That it was not to be compared to the Caſe of a preſentee, for ſuch ge- 
neral Wegation is not ſufficient, as it is confeſſed by both ſides, cither to refuſe a-preſentee, or to deprive 
an Incumbent, becauſe he is perſona minus idonea generally. And the Coroner at the Common Law hath 
but the keeping, of the Rolls of the pleas of the Crown, but the Incumbent hath the care and keeping 
of ſouls, and therefore the Law doth require more circamſpedtion and: certainty in the one Caſe then in 


tne other, 2, The King may remove a Coroner by Writ dire&ed to him for a cauſe which ſhall not be 


traverſed, 2s appeareth in F. N. B. 163. and fo not like. 
Then another Errornot aſſigned was moved, ſci/. That forthe infufficiency of the Biſhops plea, the 
Ourt gave Judgment for the Plaintiff : Ideo confideratum eſt quod prad* H. & E. recnperent verſus pre- 
dium Eſpiſcopum preſentationem ſuam ad Eccleſiam prediciam, & haheant bh eve Fob. Archiepiſcopo Cantuar” 
Wines Anglie primat”, loci illius Metropolitano, eo quod predifius Epiſcopus eſt pars, &c. Et idem Epiſcopus 
mmaſericordia, And afterwards a Writ of enquiry of the value of the Church was. awarded, and the 
valueand other points of the Writs found and returned; And upon that Judgment was entred again, 
Jo. That the Plaintiff ſhall have a Writ to the Archbiſhop, #t ſupra. Et quod recuperent verſus pre- 
um Epiſcopum damna, &rc. Et pred? Epiſcopus in maneria : So that the Bilhop was twice amerced.and 
every amercement of a Biſhop is 5 1. and in this Caſche ought not by the Law to be twice amerced; and 
therefore this difference was taken. And therefore ifa man _ treſpaſs againſt two, and one is _ 
© St-2 guaulty 
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onilty to damages by himſelf, and the other is found guilty to damages by himſelf, -in this Caſ- each 


Detendant ſhall be ſeverally amerced 3 and the Rlaintift (hall be alſo ſevcrally amerced againſ} each of 
them, as appearcth in 47 +. 3+ 20, But in an Action againſt one Defendant or Tenant,and theeDcfendane 
or Tenant plcad one plea to part, and another plea to part, and another plea to the relidue, Or confeſſerh 
part, and pleadcth to iſſue for the other part, and the ſeveral iflues be found againtt him, yer the Deen. 
dart or Tenant ſhall not be twice amerced. And therewith agreeth 9 E. 3. 6. by Ferle, 22 H, 6 "| 
which it was concluded, That for as much as the Biſhop being one perſon was twice amerced, jn this 


CaſCc it was Ccrxor. 

Againſt which it was anſwered by one of the Councel of the other fide, That the latter was but ,,, 
a recital of the firſt, and ſo to give a full Judgment of all with the damages, and not 
new Judgment 3 for he cannat have two Writs to the Archbiſhop or Mctropolitan, no more then he cn 
be twice amerced. But if it were gratia argumenti, admitted, that the latter Judgment were Crroneoys 
yet the firlt Judgment is good and perfect in it ſelf, and ſhall not be impeached for any Error in the "4 
cond Judgment 3 for the tirſt Judgment was the Judgment which was in the @war? Impedit at the Cop, 
mon Law , for before the Statute of Weſt. 2. cap. 5. the Plaintiff in a rare Impedtt did not recover g,. 
mages. And the Plaintiff after the Statute may take the Judgment at the Common Law, and leaye the 
benefit of the Statute if he will, which was granted by the whole Court 3 for which cauſe the Counce] 


prayed that the Judgmerit might beaffirmed, and ſo it was. 
Note Reader, the matter in Law was reſolved and adjudged in both Courts, 


Hill. 32 Eliz. in the Kings Bench. 


Foſter's Caſe. 


d hes Foſter and Urſala his wife brought a Writ of falſe Tmpriſonment againſt Robert Smith, and upn 
the pleading as ſpecial verdiQ, the Caſe was ſuch'; ſe], That the Town of Brancafter is within te 
Hundred of Smithden in the County of Norfo!kz and that the Defendant was pred” tempore quo, ec. on 
of the Conſtables of Brancaſter. And that Nathaniel Bacon Eſquire, then one of the Juſtices of Pac 
within the ſaid County, made a warrant ſealed with his ſeal directed amongſt others to the Conſtablesd 
Brancafter, reciting that John Lane of Brancafter was in fear of his life, and mutilation of his membersal 


. burning of -his houſes by Urſ#la the Plaintiff, 8&c. Vobis, &c. precipimus quod pred' Urſulam coram al 


quo Juſticiarior” noſtrorum ad pacem in Com* predict” aſſign venire faciat*, ſen aliquis veſtrum' venire f uti 
Sufficient” manucapt*, quod ipſa predia* UVrſuld prefat' Jobann' Lane dammim & malum aliquod, Oc, m 
faciat, nec fieri procurabit. © E fi hoc facere vecuſaverit, twne 1pſam ſic recuſantem proxim” es noſtre in Can 
pred? duci facias, &c. ibidemt moratur* qQuoſque gratis hoc facer? volnerit, & c. By force of which warrantthe 
Defendant did arreſt the ſaid Vrſxula3 and afterwards the Plaintiff and one Fohn Hamond offered them 
g0 to Thomas Farmor Eſquire, one of the Juſtices of Peace 'of the ſame County to be bounden tothe 
Queen according to the purport of the ſaid warrant 3 And that the faid Robert Smith did refuſe top 
to the ſaid Thomas 'Farmor, upon which the Plaintiffs went with the ſaid John Hamond to the ſaid Thaw 
Farmor, and there acknowledged a-Recognifance to theQueen to appearat the next Setfions to'be holden 
within the Hundred of Smzthden (the which was not according to the warrant.) and that the Defendant 
predic? t.mpore quo, Ec. by force of the ſaid warrant brought the ſaid UVrſzla before the ſaid Nathaith 
before whom ſhe refuſed to find (areties ;' for which the'{aid Defendant -carried the faid UVrſulg to the 
Gaol by farce of the ſaid warrant, Andiinthis Caſe two Points were reſolved by 17ay chiet Juſtictnd 
the whole Court. 1 

1. Thatupon the ſaid general Warrant, ſcil. Coram aliquo Fuſticiar, &c. it is at the election of the 
Conſtable, who is an Officer and miniſter of Juſtice, to carry the party arreſted to what Jaftice he wil, 
for it is more reaſon to give eletion to: the Officer, who in preſumption of Law is a perſon indifferent 
and ſworn to do and execute his Office duly, then to give the eleftion to the Delinquent himſelf, who 
by preſumption of Law will ſeek excuſes, and perhaps will carry the Conſtable, being for the molt part 
a poor man, to the fartheſt part of the County, by reaſon whereof ſuch Conſtable would be more negl- 
gent and remiſs of ſuch Warrants for fear of trav*}, and loſsof their time. Which Judgment is againk 
the opinion of Fineux21 H.7. 20. obiter, whereof the Reporter maketh a Qzere. But it agreeth wit 
the opinion of the Lord Brook in abridging the Caſeof 21H. 7.-tit. Faux impriſonment q1. NoteReader, 
the Law adjudged in the point, which never(asT know?) was adjudged before, 

- 2. It was reſolved, That after that the Officer in the Caſe above, had brought "the party before the 
Juſtice, and before him ſhe refuſed cofnd ſureties » the*Officer without a new Way nt or command-. 
ment may carry the party to Priſon, and that by the words of the ſaid Warrant, Et fi hoc facere rect[a- 
verint, Oc. And Wray chief Juſtice ſaid, That a Juſtice of Peace may in ic Lal make a Warrant 
co bring the party before himſelf, and the ſame (hall be good and ſufficient in'Law : For, for the = 
= - ag maketh the Warranty hath beſt knowledge of the matter, and: thotefore maſt fit ro do Jaltice | 
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Mich. 32 & 33 Eliz. in the Kings Bench: 


Gooch's Calc. 


Etween Rows Plaintiff, and Gooch Defendant, as heir to his father in Debt, upon an Obligation 
made by the father, in which he bound himſelf and his heirs : The Defendant pleaded that he had 
nothing by deſcent 5 And the Plaintiff maintained Aﬀets at 7. in the County of Sxff And at the Nift 
i betorc Wray chict Jultice of England, one of the Councel with the Plaintiff gave in evidence that his 
{cher was ſeiſcd of lands in I. aforeſaid in fee, and died thereof ſciſed; and that they deſcended to the 
Defendant, by which, &c. All which was agreed by the other . ide: But the Defendants Councel gave 
in evidence, That long time before this Action brought, the Defendant had enfeoffed one I. G. in fee 
of the ſame lands, which was alſo confeſſed ; but the Plaintiffs Councel alledged and proved, that this 
f-offinent was made by fraud and covin to defraud the Plaintiff of his Action 3 and therefore was void by 
the Statute of 13 Eliz. cap. 5. as tothe Plaintiff, But it was MH an «= and'ſtood upon, That the 
ſame ought to have been pleaded and could not upon this iffue (of nothing by deſcent the day of the 
Writ purchaſed) be given in evidence : But upon the importunity of the Plaintiffs Councel,. Wray chief 
ultice directed the Jurors to tind the ſpecial matter 3 and fo they did. And now this term up- 
on argument at Bar and Pench, two Points were refolved by Wray chief Juſtice, and the whole 
Court. if 3 . | 
1, That the matter aforeſaid may be well given in evidence for two cauſes 3 1. Becauſe the Statute 
doth ena& generally, That the eſtate as to the creditor ſhall be void, and Acts of Parliament made in 
prevention and ſuppreſſion of fraud ought to have a favourable interpretation, 2. If this matter ought 
to be pleaded, it ſhall be miſchievous to creditors, and ſhould add much to the maintenance of fraud and 
covin 3/ for fraud and covin (becauſe they are odious) are fo ſecretly hatcht in a hollow tree, in arbore 
cava'& opaea, and ſo artificially covered and concealed that the party grieved hath not means to find, or 
know of it, then to drive the Plaintiff who is altogether a ſtranger to plead the teoffment (whereof he 
hath not knowledge) and that the ſame was made by. traud, &c. ſhall be miſchievous and againſt Law 
and reaſon, And Judgment was given for the Plaintiff. Arid in this. Caſe Wray chic Juttice ſaid, If 
A, ſeiled of land in fee makea fraudulent conveyance (to the intent to deceive and defraud purchaſors 
apainſt the Statute of - 27 Eliz.) and continueth in poſſeſſion, and is reputed as owner, B. entreth into 
ſpeech with 4. for the purchace of it, and by accident B. hath notice and knowledge of this fraudulent 
conveyance, and notwithſtanding he concludes with 4. and taketh aſſurance of it fxom him 3 in this Cafe 


b, ſhall ayoid the ſaid fraudulent conveyance, notwithſtanding his notice 3 for the At hath by expreſs 


words made the fraudulent conveyance void as to a purchaſor 3 And for as much' as it'is within the exs 
preſs purviewof the Act, it ought to be ſo taken and. expounded in the ſuppreſſion of fraud. And: ac» 
cording to.the'opinion of the Lord Wray, it was unanimoully agreed and refolved by the whole Court 
of Common Pleas, Paſch. 3. Facobi in evidence to a Jury in an Ejedtione firme,upan a leaſe made by Stan- 
den at the houſe of the Plaintiff, agaivſt Brllock, Defendant, That where one Brllack, had made a. fraudulent 
eſtate of his land within the ſaid Act of 27 Eliz. unto A. B. and C. and afterwards notwithſtanding of- 
fered toſell the land to Standen, and before aſſurance thereof made by Ballack; Standen had notice of the 
faid fraudulent conveyance, and notwithſtanding proceeded, and took: his affurance of Bullock, that 
Standen ſhould avoid (by the ſaid Act) the faid fraudulent conveyance 3 for the notice of the purchaſar 
cannot make that good which an Act of Parliament hath made voidas to him. And true it:is} Quod wn 
deipitur qui ſeit ſe decipi, But in this Caſe the purchaſor- ignot deceived 3 far the fraudulent conveyance 


Whereof he hath notice, is void as to him by the faid A, and therefore ſhall-not hurt him, 'nor he as to! 


that isin any manner deceived, 
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&Macb. 3 2 & 22 Eliz. inthe Exchequer: 


Sparry's Caſe. 


| os Owen brought an Action upon the Caſe againtt Fames Sparry, of | trover of a certain quantity of 


cotton wooll, and ſelling it to perſons unknown, and converſion to his own uſe : The Defendant 
Pleaded, that the Plaintiff hath another Action upon the Caſe depending inthe Kings Bench for the ſame 
Tover and converſion of the ſame goods 3 and this ſuit is proſecuted pendant the other : And demanded 
Judgment of the Bill : And thereupon the Plaintiff did demurr in Law. And it was reſolved by Sir 


a." Manwood chic Baron, ayd the whole Court of Exchequer, that the Bill ſhould' abate for two 
S, | 
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| thing, or of the time, 8c. or of any convenient certainty which may be put in ifſue 3 tor the Lzy ha 


'Parties 3 and fo this Writ purchaſed pendant the other, Judgment of the Writ : And becaule plaint y; 


7. Becauſe that by the rule of Law a man {hall not be tWICC vexcd tor one and the ſame cauſe, Nm, 
debet bis wexari, i conſtet Curie quod ſit pro una & eadem cauſa. But the old difference in our Books js "a 
tween Writs which comprehend certainty .as in Debt, Detinue, 6c. And Writs which comprcheng ng 
certainty, as Aſtiſe, Treſpaſs, &c. For it is true that in Writs (be they rcal, perſonal, or mixt } which 
are certain it is a good plea to fay, That the Writ 1s brought pendant another, but in Writs ret or per. 
ſonal, where no certainty iscertain, there is no plea. As in Afiſe the Writ is gencral de /;bery tenement, 


and Writ of Treſpaſs is, @rare bona & catalla cepit, &c. generally without any certainty, either of _ 


quircth, Qzod res certa deducatur in exitum, > non poteſt conſt.ere Curie, quod fit pro una © eaden canſ, 
But in Aſfiſe, Treſpaſs, 8c. aftcr plaint or declaration made, which paint or declaration doth reduce the 
generalty of a Writ toa certainty,” then the Writ parchaled after ſuch plaint or declaration (hall abate 
as appeareth in 14 E.3. Brief 270. adjudged in the point, where in Aſſiſe of Novel difſeifin the tenant 
pleaded, That the Plaintiff had another Writ of Aſiſe depending of the ſame tenements between the (yp 


not made in the firſt Writ, ſo that-it may conſtare Curie, of what tenements he made his plaint, the; 
was awarded good, and he pleaded tothe iſſue. And therewith agreeth 14 Af. p. 7. 29 Afſ. þ, 0, 
Vide 18 E, 3. Brief 318. A Writ of Reſcous brought depending, another {hall abate, it it be of Recyyy 
that the Plaintiff hath declared in the firſt Writ, or otherwiſe not. And. 39. H. 6. 12. ace” by Priſy jp 
Altiſe after plaint 3 and in Treſpaſs after declaration the plea is good. But in the Caſe at Bar, the jg 
ARcton' upon the Caſe upon Troverand Converſion, be it by Writ or Bill, is here as certain as an Adin 
of Treſpaſs is after declaration. But. the reaſon in 5 H. 7. 15. (which as it ſecmeth the Reporter miſhgk) 
was utterly denied by the Court, 'where it is ſaid, That becauſe that divers treſpaſſes may be done the 
ſame day, for this cauſe It is no plca (as it is there ſaid) in Treſpaſs, that another Aion is depending, as 
for the ſame Treſpaſs : Fox by the fare reaſon after that the Plaintiff hath recovered in 1 reſpaſs, a 


'brought his Action for theſame Treſpaſs again, the defendant cannot averr that all is one and the fan; 


Treſpaſs. But the Book in 2o' H: 6. 44,45. was affirmed to be good Law 3 where in forgery of {al 
deeds, - the defendant-demanded Judgment of the Writ, becauſe the Plaintiff had the like Writ of forgy 
of the ſame deeds; to which he hath appeared, and that this Writ was brought depending the other, fy 
the Writ of forgery of falfe deeds is general. + @rare diverſa falſa fafta fabricavit, vel quoddam falſumfi. 
um fabricavit : And the Defendant hath not pleaded that the Plaintiff hath declared in the firlt Adin 
whereby the certainty may appear. And for this cauſe Newton compared the ſame to a Writ ct Tre 
and awarded the Detendant to anſwer. Vide 14 H. 7. 12. & 22 H. 6. 15. that in an Action of Trey 
for a horſe, which by the Declaration is reduccd to certainty, it is a good plea to the Writ, that ther; 
a Replevin dependant of the ſame taking,. where averrment is allowed, that all is for one and the fur 
taking, and yet there may be ſeveral takings in one - day, which is againtt the reaſon of 5 H.7. al 
agrecth with this Reſolution. And therewith agreeth alſo the Book in 22 H.6. 52. 2. where the(# 
of Treſpaſs is adjudged 3 for there in Treſpaſs the Defendant faid that the Plaintiff had another Writh 
pending againſt the Defendant for the ſame Trefpaſs, upon which he hath declared. Judgment of & 
Writ brought pendant the other ? 'and Newtor:and all the Court awarded that the Writ (ſhould alt 
Note, there is parcel of the pleato the-Writ;” that'the Plaintiff hath declared, . by which he hath mat 
the thing certain 3''and thatis thedifference between this Caſe and the Caſes in 20 H.s6, 44. & 5 Haz 
for the principal Caſe in 5 H. 7. was affirmed for good Law, for there it was not parcel of the plea tit 
the Plaintiff hath declared. | And: the Caſe at Bar was ſironger, for it (hall not be intended that the: 
was'divers ſales and converſions in one day. -Alfo it was reſolved, that although the firſt Action wei 
ahother Court, ſcil. in the KingsBenchy or via verſa, that the plea is good, vide 43 E, 3. 24. ace, ul 


' that the Book in 34 E: 3. Brief 789. is good Law ; for it doth not appear by the plea, that the Plain 


or Defendant was priviledged in the Exchequer. [And then by the Statute of Articali ſuper Chartas wuph 


..It is enated, that no-common plea ſhall be holden' in the Exchequer : But in 43 E. 3. 27. it appear 
that the Defendant was priviledged in the Exchequer, and theretore the plea there to the Writ muy 


But if a man bring an Action of Debt in London or Norwich, or in any inferiour Court, and aft 
bringeth an Action of Debt in the Common Pleas, this ſuit in a higher Court which is brought pendant 
the {uit by Bill in an inferiour Court ſhall not abate, as it appeareth in 7 H. 4. 8. & 3 H.6. 15. Vide 4 
E. 3. 22. 27. & 7 H.,4. 44- Brininghams Caſe. But it is ſaid 9 E. 4. 53, that all the Kings Courts 
4-9% have been time out of mind, &c. and ſo a man cannot tell which of them is the ancienteh 
ourt. 

And afterwards it was adjudged that the plea was good, and the Plaintiff took nothing by his Bill 
_ ſo par "aq all the Books which . prima facie Gem to diſagree, upon pregnant reaſon are' 
and reconciled, 
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Caſe of By-Laws and Ordinances. 


Mich. 32 © 33 Eliz. inthe Kings Bench. 


The Chamberlain of Lozdox's Caſe. 


- HE, Chambcrlain of London brought an Action of: Debt in London in the Guild-Hall there againſt 
T divers perſons : And it was grounded upon an A& of Common Council, or Ordinance made by 
the Mayor, Aldermen and Commainalty of the City at their common affembly (which they make by cu- 
tom, and which amongſt others is confirmed by divers Acts of Parliament) by which it was ordained, 
That if any Citizen,. freeman or ſtranger within the faid City put any Broad-cloth to ſale within the City 
of Londm before that it be brought to Blackwell-Hall to be viewed and ſearched, fo that it may appear to 

be ſaleable, and that Hallage be paid tor the ſame, ſcil. 1d. for every cloth, that he ſhall forfeit tor every 
cloth 6s, $4. And further it was ordained, For ſuch forfeiture the Chamberlain of London for the time 
being ſhould have an Action of debt, &c. And becauſe the Defendants have broken the ſaid Ordinance, 
for the penalty inflicted by the faid Ordinance, the Chamberlain of London brought an Action of debt in 
London, and the ſame was removed by Habeas Corpus into the Kings Bench. And it was moved that 
thoſe in London cannot make Laws and Ordinances to bind the Kings Subjects, and principally ſtrangers, 
for then they ſhall have as high authority as an AQ of Parliament : And 2. The faid Ordinance (as it 
was urged) was againſt Law, and the freedom and liberty of the Subje&, to compel him to bring his 
Cloaths to any one place. 3. The impoſition of 1 d. for Hallage wae a charge to the Subje&, and by 
the fame reaſon they may impoſe r d. chey may impoſe 2d. and ſo in infinitum. And one of the Inner 
Temple of Council with the City moved to have a Procedendo. It appeareth by many precedents, Thar it 
hath been uſed within the City of London time out of mind, for thoſe of London to make Ordinances and 


Conflitutions for the good order and government of the Citizens, &c. conſonant to Law and reaſon, . 


which they call As of Common Council. Alſoall their Cuſtoms are confirmed by divers Ads of Par- 
liaments, and all ſuch Ordinances, Conſtitutions or By-laws are allowed by the Law, which are made 
for the true and due execution of the Laws and Statfites of the Realm, and for the well government and 
Body incorporate. And all other which are contrary and repugriant to the Laws and Sta- 
tutes of the Realm are void and of no effet : And as to ſuch Ordinances and By-laws, theſe differences 
wear obſerved 3 Inhabitants of a Town without any cuſtom may make Ordinances or By-laws for the 
mer aration of the Church, or achigh way, or any ſuch thing which is for the 1Þood of the pub- 

ick ; and in ſuch Caſe the greater part ſhall bind all the reſt without any Cuſtom. Vide 44E. 3. 19. 
But if it be for their own private profit, as for.cheir well ordering of their Common of Paſture, or the 
like, there without Cuſtom they cannot make By-laws : And if it be a Cuſtom, then the greateſt parc 
ſhall not bind the lefs, if it be not warranted by the Cuftom, For as Cuſtom' cteateth them, fo they 
ought to be warranted by the Cuſtom. Vide 8 E.2. Afiſe 413- Alſo Corporations cannot make Ordi- 
ances or Conſtitutions without Cuſtom, or the Kings Charter, if not for things which concern the 
Commonwealth, as reparations of Chuxch or common high ways, and the like, Y:de 44 E,3.t9. 3 E.2. 
Mp 413: 21 E.4.54. 11 H.7.13. 21 H.7.20, & 40. 15 Eliz. Dier 322. | —_ 

' And as to the Caſe at Bar many Statutes were made for the true making of woolen Cloth, which is 
tlie principal Commodity of this Realm 3 and to the intent the faid Statutes might be the better execyu- 
ted without any deceit, the faid Act of Common Council was made, that they ſhall be brought to Black- 
wd-Hall, as to a publick place'and known, to the intent they 'might be ſearched and viewed, if they 
were made according to the ſaid Statutes, So the faid Ordinance being made for the better keeping and 
<Xccution of the fri Laws, ' to prevent all frands and falſities, was good and allowable by the Law, Al- 
ſo Tg of the ſaid 1 d. was good, becauſe it was pro bono prublico, and it was competent and rca- 
ſonable, having regard to the benefit which the Subjedt enjoyed by reaſon of the ſaid Ordinances 3 and 
ſuch aſſeſſments being for the maintenance of the publick good, and not pro privato Iucro, were mainte- 
nable by the Law 3. and it was not to be ſaid a burthen or charge to the Subject when he reaped a benefit 
by it.” Butie is like to Pontage, Murage, Toll, and the like, as it appeareth in 13 H. 4. 14- in which 
Caſes the ſam for reparations of Bridges, Walls, &c. ought to be' ſo reaſonable, that the Subje@ haye 
more benefit thereby then charge, f 
Alſo the penalty inflicted -upon the offender, be he Citizen or ſtranger, is lawful, the offence being 


done within the City, and the fam being competent and proportionable to the offence, and without a 
oy the Ordinance ſhall be inyvain 3 £ 


or Oderunt' peccare mali formidine pene. And the appolnting of 
Chamberlain, being a publick Officer to bring the Action of Debt was well, and allowable by Law ; 


and the Ordinance being according to Law, may be put in execatich without any other allowance, not- 


withſtanding the Statute of 19 H. 7. cap. 7. | en S 

d after great deliberation Wray chict Juftice, by the advice of the other Juſtices, garited a Proceder- 
do, Vide 2 E. 3.7. John de Brittains Caſe, The King granted by his Charter, that all manner of Ships 
comng to ſuch a Haven laden with Merchandizes, ſhould be untad::n at a certain place, and not cl{ewhere, 


to the. intent he might be better anſwered his Cuftoms and other duties: ' Trin: 
YM 
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Caſes of By-laws and Ordinances: Part \ V. 
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Trin. 38 Eliz, in the Common Pleas. 


Clark's Caſe. 


| ion of falſe Impriſonment brought by Clark againſt Gape 3 the Defendant juſtified the imyy., Þ 
ont eden that King E. 6, did incorporate the Town of S. Albans by the name of Mayor, ke 
and granted to them to make Ordinances : An ſhewed, that the Queen appointed the Term to be key Þ 
there, and that they with the aſſent of the Plaintiff and other Burgeſſes, did aſſeſs a ſum upon every 
habitant for the charges in ere&ing the-Courts there 3 and ordained, That it any refuſe to pay it, tha te | 
ſhould be | hate *-rs &c. and becauſe the Plaintiff being a Burgeſs, &c. refuſed to pay, &c. he as Major Þ 
juſtified ; And it was adjudged no plea, for this Ordinance is againſt the Statute of Magna Chang ; | 
29. Nullus liber homo impriſonetur > which A& hath been confirmed above 3o times, and the Plaintifg af. 
ſent cannot alter the Law in ſuch Caſe : But it was reſolved, that they might have inflicted a reaforayje 
nalty but not impriſonment, which penalty they might limit to be levied by diltreſs, or by Action o Þþ 
Þebe, and the Plaintiff had Judgment. | 


Mich. 31 & 32 Eliz. inthe Kings Bench. 


© Feffrey's Cale. 


| Illiem Feffrey Gent. brought a Prohibition againſt Abraharz Renſhley and Thomas Foſter, and 
VV declared, That by the Law of this Realm, the Pariſhioners of every Pariſh where they are dnt. 
ling ought to repair their own Church, and not the Pariſhioners of any other Pariſh, &c. The (al 
Thomas and Abraham being, Church-wardens of the® Pariſh of Halyham in the County of Suſſex, bn 
ſaed the Plaintiff in the Spiritual Court betore Door Drury in the Dioceſs - of Chicheſter for certain ms 
nies impoſed upon the ſaid Willian: Teffrey without his aſſent for 30 acres of Marſh-and 100 acres of la 
which the ſaid William Feffrey hath, and occupieth in the {aid Pariſh of Halyham, for the reparations 
the Church of Halyham,. and have conſtrained him. to anſwer. ta' certain. Articles, ſcil. that the ſal 
Church was in decay, and which cannot be repaired for leſs than 701. And that the faid Church-wa 
dens of the ſaid Church for the time being; anno Dom, 158g. and two years before, with the afſentd 
the greater part of the Pariſhioners of the faid Parilh, juxt4 quantitatem &* qualitatem poſſeſſion? & reli 
infra diff" parechiam exiſten*, determined and agreed t' make a taxation. for the repair of theſlil 
Church ; and that notice of ſuch. meeting was given in the ſaid Church, and alſo proclaimed int 
Markeb; and that at the day appointed, the Church-wardens and greater part of the Pariſhioners of fl 
Iyham who were there met together made a Tax, ſcil. of every acre of Marſh land 4d.-and of ow 
acre of arrable land 2 d. to be paid by the occupiers of them in Halyham aforeſaid 3 + and: that | the ſaid 
William Feffrey the ſaid 30acres of Marſh, and 100 acres of land did occupy. or receive rent for them; 
and that all the aid Tax of the ſaid Town did not exceed 5ol.' And further declared, That thelaid 
Hliam Teffre at the time of the ſaid Tax, and long time before, and yet is an inhabitant of the Pariſh 
of Chiddingly within the ſaid County of Swſſex, and did not inhabit within the Pariſh of Halyſaum, and 
that he bath pleaded the ſaid matter in the Spiritual Court, and the: Judge refuſed toallow it. Andup 
on this Declaration Coke of: Council with the Def-ndant did demurr./in :Law. And after many Argr 
ments at the Bar and Bench it was adjudged, That a Conſultation-ſhall be granted, And in thigCat 
theſe Points were. reſolved. | ; Hato od 2: þ io | 


- 


7, That the Spiritual Court hath, conuſans de reparatione corporis ſive navis Eccleſie 3 and that appeartti 
by Britton who wrote in 5 E. 1. lib, 1, cap. 4. fol. 11. and in the Statute of Circumſpetie agatis, Oc. bit it 
rebus manifeſts errat_ qui authoritates legum allegat, quia perſpicue vera non ſunt proban4s, becauſe that 
who endeavoureth to prove them, obſcureth them. And where it was obje&ed, :That the cauſe that & 
very Parilhioner is charged to the reparations of the Church, and to provide- convenient. ornamentsinit 
for the greater convenience and honour of Divine Service, :is firlt for the ſpititual comfort. which he hath 
in hearing of the word of God there for his inſtruction in the true way:to heaven in celebration of theSa- | 
craments, and in preſenting to God. their prayers, not only privately, þut with the great Congregation 
to be thankful to,God for all his benefits, and to deſire of him all things neceſſary, 8c. in reſpe& of 
which ineſtimable benefits, he is chirgeable to repair his proper Church in which he receiveth them. Bt 
ſhall not be forced to the reparation of any other Church in another Pariſh in which he doth not inhabit 
And the deſcription of this word ( Parochia) was obſerved, Parothia eft. locus in quo degit poprulus alin 
Eccleſie. 5 | SO, | 

2. It was obje&ted, That it ſhall be hard to charge the faid Feffreys i to ſuch tax, becauſe he was dwel 


ling in another Town, and never conforted with them of. Halyham at any of their aſſemblies or mectings 
tor ſuch purpoſes, | 3. 


— 
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3. It was objected, That the Libel in the Spiritual Court againſt the ſaid Jeffreywas in the disjunRive, 
that the ſaid 1/illiam Feffrey occupied the ſaid lands, or received rent tor them, upon which: Libel if Kenſk- 
ley and Foter ſhall have a Conſultation, although that 7effrey doth not occupy the lands himſelf, but a 
Crmor in Ha!y/ſbam who payeth to him. rent, that yet Jeffrey may be charged, which (hall be againſt Law 
and rcaſon,and againſt the common CxPCcricnce of all England. r.It was an{wercd and reſolved firſt, That 
although chat the houie wherein Feffrcy dwelt be in another Parith, yet for as much as he hath lands'in 
the Parith of Halyam mm his proper poſlctlion and manurance, he 15 in Law Parochianus de Hayl:fham. 
For the place where he lieth, fleepeth or eateth, doth not make him Pariſhioner only ; but alſo for as 


much as he manureth lands in Hayleſham, and by that is reſident upon it, that maketh him a Parifhioner 


[5] 


 Impri. Þ of Hayleſham allo 25 to this putpole. 
or, & 2. If in this Caſe Feffrey thall not be charged to the reparation of the Church of Hayleſham, for thoſe 
be kept lands which himſelf occupicth there, no perſon ſhall be charged for them, upon which great inconvenience 
'ery in. will follow 3 for onc who inhabiteth in the next Town, may occupy the greateſt part of the lands in ano- 
that he ther Town 3 and ſo Churches m theſe days ſhall come to ruin: But it was reſolved,when there is 4 farmor 
' Mayor of the ſame lands, the leflor who receiveth rent for them ſhall not be charged in reſped of his renf, be- 
ta cap, -auſe that there is an inhabitant, and Parithioner who may be charged ; and the receir of the rent doth 
us a not rpake the 1effor a Pariſhioner. i | 
lorable if 3. In this Caſe the charge is upon the perſon, and not apon the land, but is upon the perſon in re- 
Zion of | ſpe of the land, for the more cquality and indifferency. Vide Regifter 44. tnter Conſultationes. Con- 
"ratio ad procedendum contra parochianos ſuper emendationem corporys frve navis Eeeleſie, &%. nbi probibitio 
4 laieo feodo prius porrefia fuit, which is to be intended when the-Tax was of the perſon in 'reſpe& of 
is land. Mug Ce ed ages | 
hs , 4. Although that he dwell in another Town, yet for as much as in Judgment of Law he is inhabitant 
and Pariſbiones of Hayleſham, he may come it he will to the afſemblies of the Pariſhioners of Hayleſham, 
' when they meet together for ſuch purpoſes : And Sir CWiftopher Wray chief Juſtice ſaid, That tor as 
much as the conuſans of the reparations of Churches doth not belong to the Spiritual Court, it was need- 
fal to hear the opinion of thoſe who profeſs the Eccleſiaſtical Law as to this Point 3 and ſo it was done. 
And thereupon divers of them under their hands in writing did certifie their opinions, That Feffrey by 
their Law was Pariſhioner of Hayleſham as to this purpoſe, and chargeable to the reparations of the 
Church of Hayleſham : And that the Churchwardens and greater part of the Pariſhioners (upon ſuch ge- 
neral warning) met together, might make ſuch a Tax by their Law, and that the ſame (hall not charge 
ind the land bt the perſon in reſpect of the land for equality and indifferency. 5 
© die 5, As to the Obje&tion,” That the Libel was m the ditjunGive, Os, it was aofiwered. and reſolved, That 
he (al although that the Libel be ſo, yet the Defendants ſhall have a Conſultation only in reſpe& of ſuch lands 
r, tune which the faid 1/:lliam Feffrey at the time of the faid Tax had in his own handsind ſo much the rather 
in m6- becauſe that the ſaid Feffrey hath confeſſed in his Declaration, that he at the time of the Tax had the ſaid 
of lan  Jands in his own Occupation. And a ſpecial Conſultation was awarded : And that was the firſt leading, | 
tiond ' Caſe tlytever was adjudged and Reported in our year Books a5 t0 this purpoſe, AT {cad 
ne {ai And: afterwards Paſch. 41 Eliz. between Paget and Ba.. in the Kings Bench:in the time'of Pophans [59] 
h-wa chief Juſtice,.the Point came again in queſtion upon another Tax; .a Prohibition being gotten after many 
entd arguments and great deliberation, at length upon view of the Record/of the Caſe: at Bar, which was 
' redli adjudged in the Point, it was reſolved again by. Paphans chief Juftice and the whole Cart, that a,Con« 
wu ol be granted according to -this Judgment 3 and now it is generally:allowed arid regeived 
int OrLaws + 2s þ | | Tos. Ts q F. 73540 £33 0 22208 
of ls - Obſerve Reader this Caſe to many purpoſes, and. the: conſdquents of it,: for it isa good Caſe to many! 
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pb or rf ied, oc . The Lord Cheyey's: Cale. . 
(i #8 rl finer o 4 c 1 Inret® [16 fr - toy tho hg thioty; of Q 1:1 308301; 
hat I TR | Thomas Cheyney Knight Lord Warden of the Cinque Ports, 1 Elib> made his Will in 'writing, 
that S and thereby deviſed to vo his ſon;divers Sartd-oos, ors to the heirs of his body, the cercdindes 
_ ta Thomar Cheyney of Woodley, and to the beirs. males of his body, upon condition: that he or they or 
c o any af ther (hall not. alien, diſcontinue; Ac... And it was a:Queſtion in the Court-of Wards: between 
or Ar:Thomus Perot heir general to .the Lord Warden, and divers bf ' the purchaſors of Siv Thomas.Cheyney, 
Po of if the ſaid Sir Thomas (hall be received to prove by witneſſes that it was the intent and meaningof the 
om deviſor; 40 inclage his ſon afid heir withia theſe. words of the Condition (he:'or they.) -andnot only to 1 , 1 
mes xelirain Thom Goeyney of Woodley and. his:heirs males of his bodyir "But I/ray and Audesfon chief Juſtices 
# ie * upon confexenge: had” with-the other Juſtices) refolvedg That he (hall nat be receivedto ſuch averment 
lic F. out y the WIll)for the Will concerning Jands;; Sec.--ought'to be in writing, ant*conftmuRion of. Wills 
 dwel- fl + eo S! " de colleed out of the words: of the Will in writing,” and: not by amyſavennent out of it 
nccing po he b-llaf ;gxeat incotvenience; that none (hall know by the writter/words of a Will, what 
4 NrUctn t0-make,. or advice to give, but that it (hall - controlled : by callatera}/ avernents ou _ 
t : 
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[ 69 ] px a Replevin brought by Humphrey Burton againſt H. H. he avowed, becauſe Thomas Woodbouſe Eſquit 


[5] 


. for want of proof of ſuch intent, the Will or the render tor the incertainty (as hath been ſaid) is you; 


Plaintiff in bar of the faid avowry, pleaded the Statute of Uſury, and alledged, that the faid 17 jr 

lit, anno 21. inter eoſdem Thomam Woodhouſe , & A. G. taliter concordatum fitit per viam corrupte bi 

Lanie, {cil. quod rigs A. mutuo daret prefat Thome Woodhouſe centum libras, & quod idem Thins 
ai 


predi 101. in forma predi | 
mam Statuti, &c, and conveyed a leaſe of the land to the Plaintiff for 21 years. And note the 


murr in Law 3 and Judgment was given for the avowant, For althought it was obje&ted, Thattht 
Plaintiff in bar of his avowry hath alledged, that the faid grant was upon a corrupt contra&t againſt the Ste 
tute, and the ayowant hath demurred' thereupon, by. whith he hath confeſſed all matters in fad, 5 


the Will : But if a man hath two ſons both baptized by the name of Fobn, and conceiving that the cla 
(who hath been long abſent) is dead, deviſeth his land by his Will in writing to his ſon Fohn general] 

and in truth the eldeſt is living, in this Caſe the younger ſon may in pleading or in evidence alledge the | 
deviſe to him, and if the ſame be denied, he may produce witneſſes to prove his tathers intent, char he | 
thought the other to be dead 3 or thathe at the time of the Will made, named his younger ſon Joby, and Þ 
the writer left out the addition of younger : As in 47 E. 3. 16. the Cafe was 3 Robert Peynel had jgj, 
ewo ſons baptized by the name of William, and levied a hne to Sir Fohn F —_— and others _ 
ceo, exc. who granted and rendred to Robert and Willam his ſon generally 3 and after the death of "iy 
bert, William the younger ſon brought a Scire facias againſt the heir of William the eldeſt ; and the young. | 
eſt by the rule of the Court did averr, that the tine was levied to make him heirz and upon that in. | 
was taken. . And no inconvenience can riſe if averment in ſuch Caſe be taken in Caſe of deviſe by Wy 
for he who ſeeth ſuch Will that his land is deviſed to his ſon Fobn, cannot be deceived by any ſecret, inyi. 
Gble averment 3 for when he ſeeth the deviſe to his ſon Fob, he ought at his peril to inquire which Jobn 
the teſtator intendeth, which may eafily be known by him who writeth the Will, and others who Were 
privy'to his intent 3. and if no direQ proof can be made of his intent, then the deviſe is void for the jp. 
certainty, as the render (ball be alſo in the ſaid Caſe of a tine, asto William, for the Law ſhall not nuke 
the one or the other by conſtruction inheritable, for neither the eldeſt ſon ſhall have it by courſe of Ly 
becauſe the eldeſt-needeth not have addition, nor the younger ſhall have it by conftruftion, by the ray 
the father neded not to have limited the land to the eldeft, becauſe that the land after the death of the. 
ther ſhall deſcend to the eldeſt. But he ſhall have it who the father intended to advance with it, a 


> 


and fo the doubt in 11 H. 6.13. well explained. 


Caſes of Uſury. _ F 


Mich. 33 & 34 Eliz. in the K ings Bench, 
'S 


Burtoz's Caſe. 


was ſeiſed of the place where, &c. containing 10 acres in Hick{yn in the County of Norfolk, inte 

lia 3 and ſo ſeiſed 17 Frelii anno 21 Eliz. by his deed granted to A. G. Eſquire a yearly rent 'of 20 
ifſuing out of the place where, &c. inter alia, to "_—_—_ to him and his heirs at the feaſts of the Nat 
vity.of Chriſt ang S, Fobn Baptiſt yearly to be paid 3 The firſt payment to begin at the feaſt of the Nati 
ty of Chriſt, which ſhall be in anno Domini 1580. And. afterwards 4. by deed acknowledged bel 
uſtices of Peace, and Clark of the Peace of the ſaid County, and enrolled according to the Statute di 
gain and fel] the faid rent. to the Defendant and his heirs, who for the rent behind did avow : Tie 


concederet to the {aid Anthony- and his heirs the rent of 201. under Condition, That if the ſaid Thms 
ſhould pay to the faid A. 1001. 17 Fulii, 1580. that then the ſaid rent ſhould ceaſe; upon which ar- 
rupt agreement Thomas there then received the faid 1001, and there then granted the ſaid rent accading 
under ſuch Cpndition as.is Whrekiid, according to the faid agreement 3 - Oxi quidens \\anmens redit 

i ſolubil excedit ſecundum rat? 10 1. - pro 100 I. pro uno anno, contra ji- 


was 27 Decemb. anno 33. for 201. behind at Michaelmas then paſt 3 upon which the avowant did de- 


becauſe that upon the matter diſcloſed in the Bar, it appeareth: to the Court, 'that ic was nor acorript 
contract againſt therfaid Statute, and ſo his allegation of the ſame're t to the matter ſhewed by 
himſdf in his bar tothe avowry 3 and a'idemurrer is not a- confeſſion of all matters in fa&, but of all 
ſuch matters in fa& which are well and ſufficiently pleaded 3 for this:cauſe Judgment was given for the 
avowant; | ory 4 5F. Wo $7 1 3213 $3419 Yd SY ©03 5, 2:9907 $6 ! 1 ad ; 
And the cauſe that the ſanie was not againſt the Statute of Uſury was,” That nothing was tb be paid 
by Thomas Woodhouſe the: grantor within a year and a quarter after the grant made 3 for within the 17 
of July 1579. and Chriſtmas 1580.' no rent is appointed:to be paid.  And'if the grantor” had paid the 
100 1.. the.17th of Fuly 1580. the rent ſhould ceaſe. without anything; paying for the'ſaid / 1001. $0 
that the Court ſaid,” It was a plain/bargain; and pur conditional of ſuch a rent, and no Uſory. | 
was.in the cleCtionof the grantor to have paid the faid 1001, and to have fruſtrated 'the rent, fo that 
the-grantee (as the nature of uſiiry is) wasnpt aflured of any recompence for the forbearance of his wu 


6 100 |. 
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Hyoe's Tale. 
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for a year, and the (aid rent of 20 1. per ann: 15 not that penalty to the grantor, and affurance to the 
eo for the payment of the ſaid 1001. But it was reſolved by the whole Court, That if it had been 
nin between the grantor and grantce, that notwithſtanding iuch power cf redemption, that the 1001. 
net be paid at the day, and that the clauſe of redemption was inicrted to make evation out of the 
Statute, then it had been an uſurious bargain and contract within tne laid Statute, F or. if in truth the 
contra& be uſurious againlt the Statute, no colours nor ſhews of words will {crve, but the party may ſhew 
the fame, and(hall not be concluded or eltopped by any deed, or any other matter whatſoever 3 for the 
Statute giveth averrment N luch Cafe, 6B 9; ; = | 
And Popham chict Juſtice (aid, If 4. come to B, to borrow a 100 L B, lendeth it to him if he wil 
ve him for the loan of it for a year 20 1. if che {on of A. be then alive, the fame is uſury within the 
Statutc, for if It ſhould be out of the Statute for the incertainty of the lite, the Statute {ſhould be of little 
effect : And by the ſame reaſon he may add one lite, he may add many 3 And ſo like to a Mathemati- 
cal line, which 1s diviſibilis in ſemper diviſibilia. 


Paſch. 37 Eliz, Rot. 1915. in the (ommon Pleas. 


Clazton's Cale. 


Etween Reighnolds Plaintiff, and Clayton Defendant, in an aQtion of Debt npon an Obligation of 
B 60 1, the Caſe was, Clayton requeſted Reighnolds to lend him 3ol. and upon communication be- 
twixt them, Rejghnolds doth lend Clayton 3o 1. 6 Decemb. 34 Eliz. antil the ſecond day. of Jxne next 
following, to pay tohim for the principaland loan of it 33 1. at the ſaid ſecond day of Fre, if the fon 
of the obligee be then alive, and if he die before the ſaid day, that then he ſhall pay him but 271. which 
was 31, leſs than the principal. And it was reſolved by the whole Court, That it was an uſurious con- 
tra& within the Statute, according to the opinion of Pophanm chief Juſtice before, and the reaſons there 
given by him, Uſiera dicitur ab uſu, & ere, quaſi uſyt era, 1.6, uſus eris : Et Uſura eft commodum certum, 
quad proper nſum rei mutate recipitur, And this deſcription agreeth with that Judgment : For it upon 
the fnſicontra& he who lendeth reſerveth no certain ſumm tor the loan 3 but ſecundario ſperet de alique 
retributione ad voluntatem ejus qui mutnatus eſt, hoc non eſt vitioſum. Vide Gamvile lib. 7. cap. 16. 6 lib- 


IO, * 1. what was the old Law of this land, concerning Uſuries, See alſo the Laws | of S. Eq= 
war G& . 


* 


Paſeb. 34. Eliz. in the Kings Bench, Rot. 275. in Debt. - © 


Hoe's Caſe. 


- 


P an Action of Debt brought by Hhe in the Kings Bench,Phelix Marſhal was bail for the Defendatit 5 
; and afterwards before Judgment, the Plaintiff releaſed to Phelix Marſhal all Adions, duties, and 
Mae ras, and afterwards Judgment was given againſt the Defendant, and upon default of the De- 
2 re Scire facias iſſued againſt Phelix Marſhal, who pleaded the ſaid general Releaſe z upon which 
pry 7g did demurr : And it was adjudged that this releaſe ſhall not bar the Plaintiff ; for the words 
- bail are conditionally, that is to ſay, $5; contingeret predid” defendentem debit” & damn” ill” prefat* 
oe mine ſolvere, aut ſe priſone MareſchalP eg occaſione non reddere, &c. ſo that it cannot be by the faid 
any duty till Judgment be given, for before that none can know to what ſumm the debt and dama- 
Fy will amount : ſo that he who is bail for the . Defendant- is not bound in any ſurmm at the firſt : But 
thong Pnce being general, ſhall be reduced to a certainty by the Judgment, and not before 3 And 
ery ny 15a difference between a certain duty upon condition ſubſequent, for that may be re- 
> ore the day of performance of the condition, and a duty uncertain at the firſt, and upon con- 
on precedent to be certain after ; that in the mean time is but a meer poſſibility, aud therefore can- 


RE for this recogniſance dothnot create a duty preſently, but ſhall producea duty alter upon 


MA, that it was adjudged, Trin. 4 Eliz, Rot. 1207. in the Common Pleas, That by the rdſeaſe of 


OT x 
|= 2006 as ns, ſuits, and quarrels, a Covenant before the breach of it is not releaſed, becauſe that there is 


cede mA _ of Action, nor any certain duty before the breach of it, but the breach of it ought to pre* 
217. ace 10n, and the cauſe of the duty, and for this cauſe ſich releaſe wasno bar. Vide Dier 5 Eliz. 


And vide Littleton in his Chapter of Warranty 170, That by releaſe of all demands 
| Tt 2 X War- 


[70] 


[3] 


[71] 
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Em... 


William's Caſe. © art V 


. . . - o EE EE... = 
a warrantry (which is a Covenant real) as is there ſaid, is extinQ, yet it is cxecutory and Inccreqi 
But there the feoffee to whom the warranty is made may preſently have a Warrariiz Charte, and bio 
the Jand pro loco and tempore. But ſee 35 H. 8. Dier 57. that by the releaſe of Covenangs th 
Covenant 1s diſcharged before the breach of it, which is proved by Littleton alſo, fl. 179, & 9 
E. 3. Barr. 245. A woman hath title of Dower, and releaſeth to him in the reverſion, and aterwards 
tenant for life {urrendreth -to him, and it ſeemeth a good barr 3 and yet the woman hath ng cauſe 
of Action againlt him in the revertion at the time of the releaſe made.But the reaſon is becauſe the wo- 
man hath right tothe land, and he in the reverſion hath an cltate upon which a releaſe can cnure and 
by recovery of her Dower his cltate ſhall be charged, 21 H. 7. the laſt Caſe. Releaſe in time of om 
tion to the Patron, diſchargeth an annuity with which the . Parſon is charged in reſpe& of the 


Parſonage. Vide 4© E. 3. 21. 16 E. 3] Avowry 77, 13 R. 2, Avowry 89. 14 H. 4.4. in tho 
long Recordare. . 
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Trin. 34 Eliz. 3n the Kings Bench. 


Seint John's Caſe. 


(pmrp | had a Judgment in the Kings Bench againſt one Seint John of the County of Bedford, ad 
had a Capias ad ſatisfaciend* againſt him, and got a Warrant from the Sheriff to a ſpecial Bail y 
arreſt him, who canie to Seint Johns houſe to arreſt him, and becauſe he feared reſiſtance he brout 
with him a Dagge. And Seint John being then one of the Juſtices of Peace of the ſaid County of Bedfnl 
having notice of it, ſent one of his ſervants for him, who finding him armed with a Dagge.arreſted tin 
and brought him before the ſaid Seint John being the next Juſtice of Peace z who upon examination 
the matter committed him to the next Gaol, there to remain till he had paid 10 1. according to the$ 
tute of 33 H. 8. cap. 6. which prohibiteth the ſhooting in, or carrying, &c. of any Handgun. Ali 
was objeGed, that a Dagge was not within the word Handgun, for it was faid, That Dagges weteat 
in uſeat the time of the making of the ſaid Ad, but invented after 3 and although they are uſed wid 
the hand, yet it is not known by the name of Handgun, no more then Hagbut, or Demyhake, whid 
were uſed with the hand, but notwithſtanding are known by particular names, and are not compte 
ded” within this word Handgun : For they arenot particularly named with the Handgun in the $ 
tute : So a Dagge is to be dittinguiſhed by ſpecial name from a Handgun. Wherefore tor theſe reaſon 
I. That it was not in uſeat the time of the making of the Act 3 2. That it was known by a ſpl 
rame, It was objeRed, that the carrying of the ſaid Dag was- not within the faid A&.But it was reſoh! 
by the whole Court, that it was within the ſaid Statute, and comprehended within the word (Hand-ga) 
for although no Gun was known by the name of a Dagge at the time of the making of the faid 
and although that in common ſpeech a Dagge is known by a ſpecial namg, yet for as much as he wb 
made the Dagge, had his invention from the Handgun, and itis not any Hew kind in ſubſtance, but hub 
only a little alteration in the form and quality, for this cauſe it is comprehended within this wal 
(Handgun,) for if a little alteration or addition ſhall defeat the penalty of the AR, the Statute ſhall bed 
{ſmall cffe&. And it hath been explained by ſundry Proclamations, That Piſtols, Dagges, 8c, wt 
within the ſaid Act : And it was ſaid, That where the Act doth forbid Croſs-bows, thereby alſo Stn 
bows alſo are forbidden, cauſa qua ſupra. And the preamble of the ſaid A& ſpeaketh of-a little Hind 


gun. Butit was reſolved for another cauſe, That the carrying of the es was not forbidden bythe 
uſtice, may carry with them 


{aid A&, for the Sheriff, ;or any of his miniſters, for the better execution 0 ; 
Handguns, or other Weapons invaſive, or defenſive, and the ſame is not reſtrained by the gener prob 


bition of the ſaid Act, Vide 3 H.7. 0 


Mich. 34 & 35 Eliz. in the Kings Bench. 


Wilbams's Caſe. 


Homas Williams Eſquire brought an Aion upon the Caſe in the Kings Bench againt Henry Jo 
(5] F. Clark, and deciacd ala faid Henry big Vicar of Alderbury in the Ns of ShrewsbV- 
ry, ought and is bound by himſelf or another Chaplain to celebrate Divine Service at Wollaſton in his Chap 
pel of S. Fohn within the ſcite and precin& of his Mannor of Wollafton aforclaid, and within the 
of Alderbury aforeſaid, there of ancient time built, every Sunday by the year, and every feaſt day 7 
mm, bctore noon of the ſame day 3 and to adminiſter the Sacraments to the ſaid Thomas, pgs 


7 


__ 
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tonentibus & ſervientibus ſuis infra precincum ejeſdem manerii inhabitan” commoran”, Idemque Henricus Vica- 
rius &+ omnes predeceſſores ſui Vicarii Eccleſte paroch de Alderbury pred”, a tempore cujus contrarii memori. 
hominum non exiſtit, per ſeipſum wvel hujuſmodi Capellanum al celebrand” divina ſervitia in forma predifta in 
in Capella pred”, ac ſacrament” & ſacramentalia pref 2s Thont Williams @&+ anteceſſor* ſuis, ac omnibus «l- 
lis quorum ftatum idem Thomas modo habet, ac hominibus ſervientibus, & tenentib's ſuis infra dictum ſcitum 
manerii pred” comm wantibus, per totum annum miniſtrand vel adminiſtratur” annuatim exhibere &> ſultentare 
conſueverunts Predidtus tamen Henricus Jones nune Vicarius Eccleſie parochialis de Alderbury pred”, per 
ſeipſum vel hujuſmodi Capellan divinum ſervicium in Capella pred” in forma pred”, ac ad Sacramenta & 
ſacramentalia eidem Thome ac hominibus, ſervient®, & tenent fits ibidem in forma pred” miniſtrand”, licet 
ſepins requiſit”, per magnum tempuis, videlicet, a feſto Pentecoſte zltim' preterit* ant” exbibition? hbujuſmodi bil= 
le, uſque exhibition hujuſmodi bill exhibere &- ſuſtentare rectſavit, unde dicit quod deterioratus eſt, &C. 
And the Defendant pleaded, Not guilty, and was found guilty : And after divers motions in arreſt of 
Judgment, and the matter well debated at the Bench, at laſt it was reſolved by Popham chicf Juſtice, 
and the whole Court, that in this Caſe an Action upon the Caſe doth not lie, but the remedy which 
the Plaintiff hath 1s to ſuc in the Spiritual Court : But if the Chappel had been private for him and his 
ſervants and family within the ſaid. Mannor, there a private Action upon the Caſe upon preſcription 
ſhall be maintenable by the Lord of the Mannor, &c. for in ſuch Caſe he himſelf only (and none of his 
family) ſhall have the Action 3 and although that the Divine Service be ſpiritual, yet for as much as the 
fame by preſcription doth belong to a private perſon, and to be celebrated for his caſe within his Man- 
nor, which ſhall be intended to begin ar firſt by grant, for this cauſe for the not doing of the ſpiritual 
Grice an Action upon the Caſe lieth, and damages ſhall be recovered for them 3 -and therewith agreeth 
22 H.6. 46. in the Prior of Woodburn's Caſe. But when the Chappel is not private to him and his fa- 
mily, but publick and common to all his tenants in the ſame Mannor, which may be many and, of great 
number 3 thereno Action upon the Caſe lieth by the Lord, for then every of the tenants may have his 
ARion upon the Caſe as well as the Lord himſelf, and fo infinite Actions for one default, Et boni Fudi- 
cis eſt; lites dirimere, & expedit reipublice ut fit finis litium propter communem omnium utilitatem; and yet they 
ſhall not be withour remedy in ſuch Caſe, for (as it hath been ſaid) they may and ought to ſue for ſuch 
default in the ſpiritual Court, and there the ſame ſhall be redrefled. Li, lib. 2. cap. Frankglmoigne 30. b. 
Vide 27 H.8.27. a. A man ſhall not havean Action upon the Caſe for a Nuſans done in the high way, 
for it isa common Nuſans,' and then it is not reaſon that a particular perſon have the Action ; for by 
the ame reaſon that one perſon ſhall have an Action for it, tor the ſame reaſon every one may have an. 
Afton, and:then he ſhall be 100 times punifhed for one and the ſame cauſe. But if any particular per- 
ſon after the Nuſans done hath more particular damage than any other, there for his particular injury, 
he ſhall have a particular Action upon the Caſe: And for common Nuſances, which are equal to all the 
Kings liege people, the Common Law hath appointed other Courts for the Correction and xcforming of 
them, ſel, Leets and Tourns, &c. 5 E. 4 2. b. acc. vide 2 E. 4.9. 4 | 


Paſch. 35 Eliz. in the Kings Bench. 


The Caſe of the Orphans of Londor. 


Ne: it was reſolved by the whole Court, That if any Orphan of London, who is by the cuſtom 
of London under the Goverr:ment of the Mayor and Aldermen of the ſaid City ſue in the Eccleſt- 


aſtical Court, or in the Court of Requelts, &c. for any goods, monies, or chattels due to them either 


the cuſtom of London, or by any deviſe or legacy in the Will of their anceſtor, or to have an account, 
that a Prohibition will lie, becauſe the Government of the Orphans doth appertain to the Mayor 
and Aldermen, and they have Juriſdiction of them. And Pophan: faid, That if the Lord of a Mannor 
have probate of Wills within his Mannor, if any ſuch Will be to be proved in the Eccleſiaſtical Court, 
a prohibition lieth, becauſe the Juriſdiction belongeth to another, otherwiſe the party may have double 
Fa And I have ſeen two preſidents of Prohibitions granted upon the Cuſtom of Orphans of 


nam, 


Mich. 
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326 Whymarke's Calc. 


Mich. 35 & 36 Eliz. inthe K ings Bench, 


Wiymarke's Cale. 


A*®! Dan brought an Ejedione firme againſt William Law, and declared of a leaſe made by Rig, 
Sleford, 9 Nov. 34 Eliz. of a houſe, &c. in Northluffenham in the County of Rztland, for this 
years : The Defendandant pleaded, That ante pred tempus quo. &c. the ſaid Richard Sleford was ſrifey 
in fce of the tenements aforeſaid 3 and 9 Maji 32 Eliz. by his deed indented and inrolled within ; 
months according to the Statute, Quod quidem ſcriptum indentat* hic in Gur profert, &c. bargained an 
ſold the ſaid tenements to Edward Wymark, Gent. in fee, by which and by force of the Statute he 
was ſciſed, till by the faid Sleford difſeiſed, who made the leaſe in the declaration mentioned, y 
whom the defendant by the commandment of Edward Wymark, entred, 8&c. To which the Plinig 
replied and confeſſed the bargain and fale by the fid deed enrolled to Wymark,, Modo &* forma ro 
&c, Et idem Abel u'terins dicit, quod in eodem ſcripto indentato, proviſ. exiſtit modo &+ forma ſequnj. 
bus, videlicet, quod fi pred* Edwardus Wymark, &c. do not pay 300 l. 2 Noz. 1592. to Eleford, tht 
then the ſaid bargain and (ale ſhall be void 3 and ſheweth the breach of the Condition, and reentry, ay 
the leaſe made to the Plaintiff, and the Eje&ment prowt in the declaration, without that that the aid $1, 
ford diſſciſed the ſaid Edward Wymark,, &c. upon which the Defendant did demurr in Law. And fey. 
ed this cauſe according to the Statute, becauſe the Plaintiff in his replication did not ſhew forth the de 
indented, which comprehended the condition, And after good debate and conſideration of the nute 
in Law, it was adjudged for the Plaintiff, And in this Caſe two Points were reſolved by Popham dit 
Juſtice, and the whole Court. | _ 

1. When any deed is ſhewed in Court, the deed by Judgment of Law doth remain in Court all & i 
Term in which it is ſhewed 3 but in the end of the Term if the deed be not denied, then the Law dd 
adjudge it to be in the cuſtody of the party to whom it belongeth 3 for all the term in Law is but onedy 
and therefore ſhall be intended to remain in the Court all the Term in which it is ſhewed, but whent 
Term is cloſed and' cnded, then there is no Officer in ſuch Caſe to. whom the cuſtody of the deed by t 
Law is appointed, and therefore the party who ſheweth it ſhall have the keeping of it : For a mans 


 dencesare as the finews of his lands. And where it appeareth by 38 H. 8.2. that becauſe the deedmy 


nother Term is in the keeping of the party, and not in Court, .the defendant ſhall not have Oyer dit 
and therewith agreeth 4 H. 7. 18. & 21 H.7.20. Alſo Lit. fol. 88, if the tenant in Aſiſe plead; 
feoffment by deed poll of the Plaintiff, and ſhew the ſame in Court, in this Caſe (Littleton ſaith) th 
for as much as the deed is in Court, the feoffee may ſhew to the Court, how that in the deed theres 
Conditions, &c. but that is to.be intended, that he ſhall take advantage of the Condition in the del 
in the ſame Term that it was pleaded and ſhewed forth. And therewith agreeth 24 E. 3. 73.6. tt 
when a deed is in Court, ane may take'advantage of it without having of the'deed, 38 E. 3. 8.ut 
40 Aﬀſſe pl. 34+ ace. and in 45 E. 3, tit. Feoffm* & Faits. 'Tn Afiſe againſt ſundry tenants, ſome plead 
as to ſome parcel the deed of the anceſtor of the Plaintiff to them with warranty ſhewed forth in Cout; 
and ſome other of the tenants as to other parcels pleaded in bar by the ſame deed without ſhewing i 
and the ſame was challenged, becauſe the deed ought to be ſhewed in Court againſt one, the other call 
not have advantage of the deed without ſhewing it, but non allocatur. Note when the deed is by one 
{hewed in Court, it is not reſpeQive as to him, but all others ſhall take advantage thereof, 21 E.44#- 
in the Abbot' of Waltham's Caſe. If Letters Patents be enrolled in any Court of Record, one mayplad 
them in the ſame Court without ſhewing them, notwithſtanding that they were not pleaded bore; 
And difference was taken between Letters Patents and other matters of Record, which of their own nt 
ture are of Record, and matter in fait ; For although that a deed be enrolled in Court, one cannot pled 
it in the ſame Court without ſhewing of it, Vide 19 H. 6. 6. 19 E. 4: 9. b. 22 H, 8. Record B.6 
But if a deed be pleaded and ſhewed in Court, and denied, then it ſhall remain in Court for ever, {it 
If it ſhall be found not his deed, it ſhall be damned. 41 Af. 29. 12 H. 4. 8. 7 H. 4. 39. 11 H.4Þ 
45 E.3. 11. And if a deed be denied in Court, for which it remaineth there, this deed may be pleadel 
in another Court without ſhewing of it, i2 H. 4. 8. & 43 E. 3. 20. acc. for lex non cogit ad inp 
lia. Note a good Caſe in 42 E. 3.18. where the Caſe was, That a feme ſole made a leaſe for life, i 
Iefſee committed Waſt, the husband releaſed and delivered the deed in Owel main to be delivered to tit 
Defendant upon certain conditions performed 3 the Defendant performed the conditions, the husbans 
got the deed of releaſe and kept the ſame from the leſſee, and heand his wife brought an Action of Wall 
the leſſee upon this ſpecial matter ſhall plead it without ſhewing of it forth. Vide 10 E. 3. 40. If hof- 
band and wife be impleaded in a real Action, where the default of the wife is the default of both, i the 
demandant taketh the wife of the tenant from him, the ſame ſhall not turn to the default of the teva 
So in Dower, Detinue of Charters, &c. by the demandant is a good plea. 20 H, 7. 5, Tenant by 
tute Merchant, or Staple, 8c. ſhall not ſhew the deed, for he cometh to the poſſeihon of the land by p!Y 
ceſs of Law againſt the will of him who hath the deed, and hath no means to come to it 3 Otherwiſe its 
of a leaſe for lite or years, 8&c. Becauſe he cometh in by the leſſor, and might have taken a covenant, of 
other ſecurity for his peaceable enjoying of the land let to him. And in caſe when the deed 1s denied, 
the Law which hath appointed the deed to remain in Court, alſo hath appointed an Officer to have tle 
keeping of it, and that is the Cuſtos Brevinm, as appearcth in F. N. B, 244+ \Þþ 
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ipſe per aliqua per ipſum WillieP ſuperins placit* ab atione ſta preclud; non debct, eve. 
a bar there; for that containcth the imparlance and continuance, and is in ſuch form, Et modo ad bune 
lim, ſcil. diem Veneris, @*c. iſto eodem termino, uſque quem diem pred Willelmus habzit licentiam interlo<« 


qzend* but no ſuch entry is made upon any Replication, Rejoynder, &c. by which it ſhall be intended, | 


Mach. 35 &+3 6 Eliz. inthe Gontmon Pleas. 
Clifton's Caſe: | 


N a Writ of Waſt between Thomas Southcote Eſquire, and John Clifton Defendant, the form of ilis 
[ Writ was ſuch 3. $i Thom? Southcote Arm* fecerit, &c. ſummon” Fohannem Clifton quod fit, &c. quare 
cum, Oc. idem Johannes de terris, domibus, boſcis & gardinis in Otterie, = tenuit ad vitam Margarete nuper 
uxor' ſue, in jure ipſins Margaret”, de prefat* Thos ex dimiſſione quam idem Thomas inde fecit prefat” Margas 
te, & euidam Petro Carewe Militi quondam viro ſuo, ad vitam eorundem Petri & Margarete, fecit vaſtum, 
venditionem O* deftrufionem, ad exhereditationem ipſius Thome, & contra formam proviſion” predi?, ut dicitur, 
tc, & habeas, fc. Teſte 8 Februar” anno 35. | 2 | 

And it was reſolved by the whole Court in the Corttmon Pleas, that the ſaid Writ doth not lie 3 for 
the recital of the Writ is, ware cum de communi confilio Regni noftri Anglie proviſum fit, quad.non liceat as . 
lien vaftum, venditionem, ſeu deftruftionent facere de terris, &c. ſibi dimiſts ad thrminum vit&,vel amnorum, &c. 
And intthis Caſe the husband had not any eſtate for life in this larid, but the wife had the eſtate for life,. 
and the husband had it but in the _ of the wife, aid (o he is not within the ſaid AR ; and therefore' 
if 2 woman tenant for life take husband who committeth Waft, and the wife dieth; the husband'ſhall 
not be puniſhed for this Waſt. "Y 97 ER us | 

Note Reader, this Judgment was given upon conſideration of the Statate of Glowceſter cp. 5. and 
ny obiter m 10 H.6. 11. & 12. by Strange and Coteſmoore, 46 E.3.25. 49 E.,3. Waſt ut 
Statham, ** Saas : | h | | | 
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2,  Paſeh.q43 Eliz. in the Kings Bench. _ 


7” Pilkington's Calc. 


——_— As ac _ 


Pelrecn Pilkington Plaintiff, and Haſtings and others Defendants in a Replevin, it was reſolved by 


the whole Court, That when a diſtreſs is taken for damage feaſant, that the party may tender a- 


{ tnendstill the cattel are impounded, but after they are in the quſtady of the Law, then the tender cometh 
too ſhort, vide 13 H. 4 17. & 27 E. 3.88, *And'fo it was ddjadged/Trin-43 Bliz. between Nevil and 


s, egram. 
2, It wasreſolved, That tender of amends to the Bailiff is not good, for he cannot deliver the diſtreſs 
Once taken, no more than he can change the avowry of his Maſter, or demand a rent upon condition of 


tcentry, "65 
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Mich: 


[5] 


[74] 


"Boothe's Calc. 


[77] 


Mich. 35 &- 36 Fliz. in the Kings Bench. 


The Earl of Pembrook's Caſe. 


N an Aion upon the Caſe by the Earl of Pembrook, againſt Sir Henry Barkjey, for interrupting hin 
certain Walks in the Forett of Selwood 3 The Defendant pleaded a grant of them by the ſaid Rzy 
the Lord Maurice Barkley in tail by deed ſhewn forth. It was holden by "_ chief Juſtice, and the 
whole Court, That in the ſame Term the Plaintiff may pyay that the deed be entred in hec verb, ang 
afterwards he may demurr, os take ifſue at his pleaſure, but at another Term the deed ſhall not at his 
prayer be cntred in hec verba, although he would demurr upon it, for then the deed is out of Cour: 
And afterwards the deed.upon the prayer in the ſame Term was entred in hec verbas The Earl pleaded 
that wlterius per ſeriptune predifium proviſum fit, ( without ſhewing forth any part ) becauſe that the 
deed was entred in hec verba 3 quod nota, good policy. And the Earl ſhewed the condition and the brach 
of it : Nota bene, | | , 


_ - _ 


. Mich..'35.& 36 Eliz. in the (ommon Pleas. 


; Paget's Caſe, ; 


BRianye wn Paget Eſgpire Plaintiff, and. Edward Cary. and Elizabeth his wife Defendanyy 
TL) Walt, .in the Common Pleas, it: was xaſolyed, That it there be .tenant for life, the remaindz;h 
life,” the: remainder; in fee, if tenant, for life doth;Waſt in, trees, and afterwards he.in the remaindgh 
like dieth,,:th Aion of W i mantenable fon Waſt done 1a the, life of him in the remainder forl 
for it was to ohh diſ-inheritance of him in the remainder in fee and now the impediment, which w 
the mean.aftate.for.life is taken. away. i reowjs ingedivene i. acti, And as it was aſs ſaid, pi 
was adjudeedjne 9 Eliz. The fame Law i6 hein the remainder tor life aftepthe Walt ſurrender hisdh 
to him in the remainder or reverſion in'fee.'. And' where it was Sbiedted, That at the time of the Vi 
it could not be to the damage of him in the remainder in fee in reſpe& of the mean eſtate for life: 
that it was anſwered and reſolved, when the tree is ſevered, the property thereof belongeth to himi 
the remainder in fee z And. where it is (aid in ſome Books that he in_the remainder or reverſion uk 
ſhall not have an Adion of Waſt, it is to be intended during the continuance of the mean remainder; 
$6 _ - _ Books it is __ 4 in ſuch Caſe the Action of Waſt well lics, it is to be kw 
atter the death of him in t er.for. 7Y impedi 211M, eo remoto, 
tur impedimentum : And oo : ER off'< 0 BAT inpe Y eres 118. 4 E. 3.186. 
Cottes Caſe, 33 E.Waſt 114.5 E.3-3. 10 E 4. 9. F.N. B. 58,59. and the Writ in the Regiſter, 74h 
and the Nota there, fol. 75. 
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( Mer 4 Booth brought an Action of Waſt againſt Skevington, and counted that Sir William Butth dt 
| miſed for years to Enſor, who aſſigned it to Skevington. The Defendant pleaded an affignment ® 
Elizabeth Cave, before which aſſignment no Waſt was done ; The Plaintiff in his Replication 1 


the Statute of 11 H. 6. cap. 5. and that the grant to Elizabeth Cave was to the intent, that they M! 4 


not know againſt whom to bring his Afton of Waſt ; and averred that he took the profits z The d " 
dant. xcjoyned, that Flizabeth Cave granted her eſtate to 4. who demiſed to the Defendant at Will, Wi 
out-that that he granted to the intent, &c. upon which the Plaintiff did demurr, And in this Cale thre: 
Points were reſolved, 

I. That although that the words of the Act are, That where tenant for life or years have leaſed 0 
granted their eſtate, to the intent that thoſe in the reverſiou, ſel. their leſſors, their heirs or afſignees maj 
not know their names z and afterwards the firſt tenants continually occupy thoſe lands, 8c. and con 
Waſi, &c. it is ordaincd and eſtabliſhed, that he in the reverſion in ſuch Caſe ſhall maintain a Writ ys W 


—  —— 


par V, Gray's Cale 


T 


| 


> > = — 


againſt the ſaid tenants for life 'or years. And there 15 Proviſo that the firſt tenants, &c. - Yet it was 
reſolved, that every aſſignee of the hrft leſſee mediate or immediate is within this A&: For the Statute 
was made to ſuppreſs fraud 'and dcceit, and therctore ſhallbe taken beneficially. | 

2. It was reſolved, that he in the remainder is within the ſaid A, as well as he in the reverſion, for 
in cqual miſchicf , yet the preamble and body of the Act ſpeak only of him in the reverſion. 

" It was reſolved, that the intent atorclaid was not traverſable in this Caſe but the pernancy of the ' 
profits 3 for that was che thing notorious, whereot the Country might have knowledge, and inthe per- 
nancy of the profits, the intent 15 implied. Vide 4 H. 7. 9. in a Formedon, the tenant pleaded Nonte- 
nure, the demandant ſaid, that he made a tcoffment to perſons unknown to defraud him of his tenancy 
oa and took the profits : The pernancy of the profits, and not the teoffment is traverſable. 4 E. 4.29 ad 
ito Þ many other Books agree. = 


he Þ Trin.36 Eli. Rot. 877. inthe Kings Bench, 


. $amon's Cale. 


Amon brought an Action upon the Caſe upon Aſſumpſit, and declared; that where controverſies were 
) between the Plaintiff and. Defendant concerning divers lands in D. The defendant in conſidera- 
tion of 6d. afſumed and promiſed to pay 2001. to the Plaintiff, if he did not perform the award of FS; 
&c, which F. $, made an award , That the Defendant ſhould enter into a Bond to the Plaintiff , 
that the Plaintiff and Elizabeth his wife ſhall enjoy the faid land, &c. which he hath not done; 
upon Which the Plaintiff did demurr. And it was adjudged againſt the Plaintiff, and .the. reaſon and [98] 
caufe of the Judgment was, becauſe that the award was void for incertainty 3. for it doth not appear of / 
WE whatfmm the Bond ſhould be, for the Arbitrators are Judges of the Caſe 3 and their Judgment ought 
al WE . (be cartain, fo that thereby the controverſic be decided 3, and that the ſame be not for reaſon of incer- 
| tainty anew cauſe of controverſie. And the Arbitrators cannot aſſign their power over, but they them- 
ſz]ves ought to determine't, and therefore neither the Plaintiff nor the Defendant may affeſs the ſumm. 
But it was agreed that if 7, covenant with B, to enter into a Bond to him for the enjoying of ſuch land, . 
and do not expreſs what ſumm, he ſhall be bound in ſach ſumm, as amounteth to the value of the land, 
—_— 10 E. 3. Ifa man grantan annuity to one of 10 Marks till he be promoted to a cons , 
venient Benefice, the Law doth expound the ſame to be of the value of the. annuity or! more 5 but the 
reaſon of that is, becauſe the fame is the a& of the covenantor himſelf which cannot be'void, . but it is 
_— inthe Caſe at Bar. . Alſo the award was.void as to the wife, for (he. was a ſiranger.to the ſub- 
niflion, - 
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Bill. 3 7 Eliz. Rot. 601. #2 the Kings Bench. : 
Re 32 Gray's Caſe. 


N a Replevin between Gray, and Fletcher, in barr of the avowry for damage feaſance, the Plaintiff by [ b } 
caltom entitled himſelf to have Common of paſture in the place where, &c. to his Copihold, the | 
which caſtor was traverſed. And it was found that heought to have the ſame Common, but that eve- 
wa] "7 Copiolder had uſed to pay time out of mind, &c. Pro eadem communia unam gallinam, & quinque ova 
4 aim, And it was adjudged, that upon this verdid the Plaintiff ſhall bave Judgment 3 for the Plain- 
118i tiff needeth not to ſhew more then maketh for him, and that is of his part. And the doubt was, what 
oth - {Fr *Medy the Terre-renanc ſhould have for the hens and eggs 3 for if the Terre-tenant have no remedy . for 
ment 0 i them, thenthe Commoner ſhall have his Common ſub modo, ſcil. paying ſo much, &c. and then it ſhall 
| ſhewed be againſt the Plaintiff: But if the Terre-tenant have remedy for the hens and eggs, then as the verdict 
y might K $5 70und, it is not modus communie, ſcil. a manner of commoning, nor parcel of the ifſue as to. the Com- 
e defer- Fiery but a collateral recompence to be paid for the Common, whereot: every one hath equal remedy. 
1, with | = Popham chief Juſtice aid, that it was adjudged in a Devonſhire Caſe, That where a man did pre- 
aſe three | 7<119e to have pot water out of the River, &c. and the Jury found that he ought to have it ' paying 6d. 
wars And it was adjudged that he had failed of his preſcription, for he hath preſctubed- abſolutely; 
leaſed 0 wo the Jury hath found it conditionally, or ſub modo, And there if he do not pay the mony he can- 
Te take the water, and the Terre-tcnant in ſuch Caſe may diſturb him, - which is all thereniedy that the 
| cont crre-tenant hath, And in the Caſe at Barr, the Terre-tenant may diſtrain the 'Cattd of the Com- 
t of Wl CEA his own land for the hens and -eggs3 and therewith .agreeth -26 H. $. 5. But in the 
© at Bar, if the Jury had found, that the Plaintiff ſhould have Cammon paying {o many ws 
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Fitzherbert's Cale. Part V- 


[5] 


[80] 


[5] 


the iſſue had been found againſt him, becauſe it is parcel of the cuſtom ; But in the Caſe 4 
oy = cuſtom as to the a is perfe& without the (aid payment, and the payment doth not 
limit or qualific the cuſtom, but it is a recompence for the Common, for which recompence the Terre. 
tenant hath remedy. But if the Terre-tenant hath not recompence, as in the Caſe put by the chic 
aſtice, but only to make diſturbance, as is aforeſaid, then the ſaid manner of payment (* although ie 
tound as it is in the Caſe at Bar) is parcel of the Cuſtom. Note a good difference. And the like j,1,.- 
mcnt was given in the Common Pleas, Paſch. 37 Eliz. Ret. 723. between Lovelace and Reighnold;, awd 


zide there. Vide 10 E. 4. 17. F. N.B. 107. @. 15 E. 3. Aſſiſe 111. 


- 


Paſch. 37 Eliz. in the Kings Bench. 


Fitzharbert's Caſe. 


H E Caſe in effe& was; Tenant for life, the remainder to his fon and heir apparent in tail by covin 
and agreement between him and A. and B, to the intent to barr his ſon of his remainder hy, 
collateral warranty made a leaſe to A. for years, who maketh a feoftment to B. in fee, to whom the þ. 
ther releaſeth with warranty, and all this by covin and conſent between the parties, to the intent afar 
faid 3 and afterwards the father dieth, and the warranty deſcendeth upon the ſon being then of ful 
age. And it was reſolved by Popham chief Juſtice and the whole Court, that this warranty ſhall og 
barr the ſon 3. for the feoffment of the leſſee for years is a difſeiſin, and: the father himſelf is particeps a; 
minis, and agreeing to it, and then although the releafe with warranty is made after che diſſeiſin, yet 
as much as the aiſiſin was to that initent-and purpoſe, the Law ſhall adjudge upon the whole AQ; x 
it is agreed in 19 H. 8. 12. If a man difſciſeth another to the intent to make a feoffment with waray 
although he make the feoffment 20 years after the diſſeiſin, yet the Law ſhall adjudge upon the whit 
AR; and the difſein and the warranty fhall be coupled together, according to the intent of the partis; 
and therefore in ſuch caſe the Law ſhall adjudge the warranty to commence by difleifin, although th 
they be madeat ſeveral times. As if a man make a leaſe for you of lands in two ſeveral Countie x 
ſerving one intire rent, although that the livery be made at ſeveral times, firſt in one County, and tha 
in the other, yet the rent is iſſuing out of the lands in both Counties 3 So it a man make a chard 
feoffment with warranty, and delivercth the deed, and afterwards maketh livery ſecundzm formans ghaty, 
now the Law ſhall judge upon the whole AR, and although the deed were delivered at one time.andtk 
livery upon the land at another time 3 and although a warranty ought to enure upon an eſtatz, yetupm 
all the matter the warranty is good. | yy | ” 
2. It was reſolved, that hou the diſſeiſin was made to the father himſelf who made the releak; 
yet for as much asthe father agreed and conſented to the difſeifin, and that he who made the warn 
did procure the difſcifin, it ſhall not hinder, but thatthe warranty doth commence by diſſciſin, for as 
ſentientes &+ agentes pari pena plefientur. Vide Litt. 151. in the Chapter of Remitter. If the hughad 
diſcontinue the wives x® 3 is one as to the Remitter, if they procure or aſſent to the difleifin, an 
afterwards take a feoffment of the diſſeiſor, as if they themſelves had difſeifed the diſcontinuee 3 and ſoar 
the Books in 44 3. 46. 18 H.8, 13. 11 E. 4.2. &c. 
3- Although that the diſſeifin was not made immediately to the ſon who is to be bound by the war 
ty 3 yet for as much as this diſſeifin was a wrong to him, and did deveſt his remainder out of hin, i 
ſhall not hinder, but that the warranty ſhall commence by diffeiſin. And ſo is- the Book' in 314-3 
Warranty 28. where one brother maketh a gift in tail to another, and the unckle doth diſſeiſe the donce, 
and maketh a feoffment with warranty, the unckle dieth, and the warranty deſcendeth upon the dondy, 
and afterwards the donee dieth without iflue ; the. donor baingeth a Formedon in the Reverter, and the 
feoffec pleadeth the feoffment with warranty, the demandant ſhall avoid the ſame becauſe it begat by 
difſeiſin, and yet the difſeiſin was to the doneeand not the donor, but by the diflcifin wrong was dow 
to him, -and his reverſion by it was deveſted. And in this Caſe Popham chief Juſtice ſaid, That ths 
very Point was in'queſtion between"Pawlet and Putenham, \and Pawlet who was in remainder enjoyed 
the land. And by great advice it was reſolved, that he was not bound by the warranty : But it was not 
adjudged. Vide Reader the Books'14 E. 3. Warranty 5. Temp. E. 1. Warranty 86. 27 E.3. 89.12 4 
Þ- 9+ 4 Ma. Dier 148. &c. and the Statutes of Gloceſt. c. 3. and the Statutes of 11 H. 7, cap. 20. That 
the Releaſe with warranty of tenant by the Curtefie, tenant in Dower, or tenant for lite to the di 
was a collateral warranty by the Common Law,and ſhould bind the heir :But that is to be intended wh" 
there was not any covin or colluſion to make difſeiſins. But after diſſeiſins made without covin there 
ſuch releaſe in caſe of tenant by the Curteſie, or of the husband ſeiſed in the right of the wife before 
Statute of Glouceſter 3 or of Tenant in Dower, orin Joynture, before the Statute of 11 H, 7. was.a 9 
as 2 releaſe by another Tenant for life is at this day. © But a releaſe at this day by tenant for life made 
to a diſſeiſor, or any other without covin 3 and- yet to the intent to barr him in the reverſion, 
'barr him, forintent without covin and difſeifin ſhall not avoid the warranty. As if the father is 
Caſe at Barr had made a feoffment with warranty, and died, this warranty ſhou34 bind the ſon.altho 
ic was made of purpoſe to barr him, for there was not any diffeiſin 3. and therefore ſuch a warranty 7 
not be avoided by averrment of covin, becauſe there was not any diſſeifin in the Caſe, for a warts 
ty commencing by wrong ſhall not be avoided, but a warranty which commenceth by _ "ij 


ESES E 


E 


EIERARS = Km 


"ES 


ESR 


Part V. 2:Foord's Tale.  - 


331 


—— 


——_— ; $8 . : Fe ; 
And although it is faid in our Books (andit is truC) That warranties are much favoured in Law, becauſe 
they extend to eſtabliſh him who is Terre-tenant 1n poſſciſion 3 yet when they are mixt with covin, which 
:- ſo odious, and 10 much abhorred in Law, the warranty ſhall loſe, not only his favour, but his force 
alſo : For covin is like to poiſon, which vill infect all the good things wherewith It is mixt.. 

Notc'Reader, a good Reſolution, for if ſuch covenous invention (hall be allowed in Law, every father, 
or other anceſtor, - who upon confideration of marriage, or other good conſideration hath aſſured and C- 
fabliſhed his landFaftcr his death upon his heir apparent, might by ſuch covenous and finifter device diC- 
inherit his heix apparent which ſhould be very inconvenient. | 


Paſch. 37 Eliz. in the Common Pleas. 


Koord's Cale. 


us 


Etween Bettisford and Foord in a Replevin the Caſe was ſuch ;- The Prebendary of Eaſe in the 
County of Dorſet in the Cathedral Church of Salisbury in the time of King H. 8. made a leaſe of 
the aid Prebend for 70 years. The Biſhop Patron of the faid Prebendary, and the Dean and Chapter 
by their ſeveral Inſtruments under their common Seal("reciting the faid eaſe )confirm dimiſſionem, prediftant 
in forma predir” fad pro termino 51 years tantum, & not ultra. And afterwards the faid Prebendary 
made another leaſe to. begin after the determination of the firſt leaſe, &c, - And if the firſt leaſe ſhall 
continue after the 51 years, if the confirmation ſhall extend to the whole term, or for the 51 years 
only was the Queſtion. And it was adjudged, that the' Confirmation (as the Caſes) ſhall extend to 
the whole term 3 for when the Biſhop and Dean and Chapter (reciting the ſaid demiſe for 70 years) 


| have confirmed dimiſſionem predic? in forma pred”, theſe words (pro termino' 51 years) O hon ultra, come 


too hats, and the leaſe being for 7o years, it is repugnant to confirm dimiſſionem F dif tor 51 years 3 
for it is as much as if they had -confirmed the 64 and term for 7o years for 51 years. | But if 
the Biſhop and Dean. and Chapter had rented the leaſe, and had confirmed the land to the'lefſce fot 
$1 years, the Carne had been good enough, for then there ſhall not be! any ſuch repugnancy in- the 
confirmation. Ee: RA F-6 } 
And obſerve a difference between a bare aſſent without any right or intereſt, and an aſſent accoupled 
with 2 right or intereſt : for the tenant who is to perfect a grant by his attornment, cannot aflent tor a 
time, nor upon condition, nor for part of the thing granted, but it ſhall abſolutely enure to all, becauſe 
he hath but a bare aſſent, which cannot be qualified, or apportioned : But the Biſhop who is Patron, 
and theDean and Chapter have an ingereſt in the Prebeng, and every part of it, for the Patron hath Fus 
conferendi, and a releaſe unto the Patron of an annuity in the'time of vacation is good, as it is holden in 
21 H.7.41. 8 E. 3.28. Perſey's Caſe. 33 E, 3. Aide de Roy 103, 8 H. 6. 24. acc'. Alſo it is hol- 
den-in 31 E, 3. Graunts 90. 16 E. 3. Annuity 23. $ R. 2. Annuity 53. That the Patron and Ordinary 
may-charge the Glebe in time of vacation, therefore they have an intereſt z And Fitz. N, B. 49. faith, 
that the ng is in the Patron and Ordinary, Vide Litt. Chapter Diſcontinuance 144, 145. $0 it a leaſe 
be made of 20 acres, they may make a confirmation as to part of the land, as to one or more acres: So 


 theymay confirm part or all upon condition 3 by which it appeareth that they have not # bare aſſent, as 


incaſe of attornment, but'an aſſent clothed with an intereſt. 
Ariother difference was taken between a leaſe for years, and a leaſe for. life, a gift in tail, or a feoff- 
thentin fee z For if a Prebendary make a leaſe for years, a confirmation may be made of the land, as 


- hath heen (aid before, 'for leſs years, for the years are ſeveral, although the leaſe or term be one. 


"Tf ll to you any thing for 100 1. to be paid 20 1. per ane for 5 years, I hall not have an: Action 
of debt till all the years, be incurred, becauſe all is but one contra : But if a man make a leaſe of lands 
for five years, rendring every year 201. there in the Caſe of a leaſe for years, the years are ſeveral, and 
heal have an Action of debt for every year, as it is adjudged in 45 E. 3. 8. But if a Prebendary 
make x leaſe for life, or a gift in tail, or a feoffment in fee, and confirmation is made of the land to the 
leſſee; donee or feoffee for one hour, it is good for ever, for an eſiate of freehold or inheritance is intire : 
And th refore if he who hath a freehold or inheritance be difſeiſed, and confirmeth the land to the diſs 
ſciſor for one hout, 'it is good for ever. 

So if a difſeifor make a leaſe for life, ora gift in tail, and the diſſeiſee confirm theland to the leflee or 

& for one hour, it ſhall confirm the whole eſtate, but it ſhall not enure to the remainder or reverſion, 
becauſe he doth confirm the land to the leſſee or donee only, and the eſtate for life or in tail, and the re- 
verſion are ſeveral diſtin& eſtates : But if the diſſeiſor make a leaſe for years of 20 acres, the diſſeiſce may 
confirm all, or any part of the land to the leſſee, to have and to hold to him for all, or for any of the 
yars, upon or without condition 3 for although that the term or demiſe be one, and therefore it the 


term or demiſe be confirmed for an hour, it is-good for ever, as it is reſolved in the Caſe at Bar ; yet 


the years and acres are ſeveral, and therefore the confirmation may extend to part of them; Par: ratione, 
if my tenant for life make a leaſe for years, I may confirm the land to him for leſs years : So if Tenant 
n tail maketh a leaſe for 40 years, and dicth, the ifſue in tail may confirm the term or part for leſs 
Years, The ſame Law of a woman after coverture, Vide Litt. Chapter Confirmations 119, 120, &c. 
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od prin Caſes of Crlicms Part Y. 


Caſes of Cuſtoms. 


Trin. 37 Eliz.in the Common Pleas. 


Snelling's Cale. 


[5] —_— Snelling and Norton the Caſe was ſuch 3 Debt was brought by ſy againſt Norton admini. 
ſtrator of N. upon an Obligation; The Defandant ſhewed the Cuſtom of London, That if ap. 
tra be made by a Citizen in London to pay mony to another Citizen, and he who ought to pay dich 
inteſtate, that the adminiſtrator ſhall be bound to pay it as well as if it were by Obligation. And (heme, 
that the inteſtate was a Citizen of London, and was indebted upon contra@ to one ſuch Citizen, whox 
ter the death of the inteſtate hath recovercd againſt him, upon which the Plaintiff did demurr in Ly, 
and Judgment was given againſt the Plaintiff. And in this Caſe three Points were reſolved, | 
1, That the ſaid Cuſtom was good againſt the opinion of Dier, 8 Eliz. 247. for although that whe 
was chargeable at the Common Law by the name of Adminiſtrator, becauſe that before the Statute 
31 E, 3. no Adtion lay againſt an Adminiſtrator by ſuch name, 'and the Cuſtom cannot begin af 
31 E. 3. which is within time of memory 3 yet for as much as they were chargeable at the Comm 
Law as Executors ow adminiſtration, ſo that the name of the charge is only changed, and yt 
[ 83] ſubſtance is all one, for every Executor is an Adminiſtrator of z and the pleading is, xnques ey 
| zor ne unques adminiſtyavit come executor 3 and an Adminiſtrator hath the office and quality of an Excaun 
For this cauſe the cuſtom alledged in ſuch general manner was reſolved to be good. 

2. It was reſolved, if the Ordinary take the goods into his poſſeſſion, he was chargeable by the Cav 
mon Law. And the Statute of Weſtm. 2. cap. iy. Cams poſt mortem alicxjus, was made in affirmanaq 
bo 2" Las Fake xp age Brief $22. 24 E. 3.55. 11 E. 3. Executors 77. 18 H.8. 23. gk, 

© I! +7» I2. » Ie D., I20, | x : F ' 
os It was reſolved, although the Plaintiff were a ſtranger and no Citizen, yet this Cuſtom was gu 
to bind him. Vide 1 E, 4. 6. 8. 


- 


Hill. 38 Eliz. 


The Caſe of Market overt. 


/ £4 
[3] T the Scflions at Newgate now laſt paſt, it was reſolved by Popbam chicf Juſtice of England, 4 
| derſon chief Juſtice of the Common Pleas, Sir Thomas Egerton Maſter of the Rolls, the Attony 
General, and the C That if Plate be ſtollen and (old openly in a Scriveners (hop on the Market 

tag > -mager)——, in London except the Sunday) that this ſale (hall not change the prope 
t the ſhall have reſtitution 3 for a Scriveners ſhop is not a Market overt for Plate for ronhl 
ſearch there for fuch thing, & fic de fimilibus, ec. But if the (ale had been openly in a Gold-lnits 
ſhop in London, fo that any one that fiood or paſſed by the op might ſee it, there it changeth thepw- 
perty. But if the ſale be in the ſhop of a Gold-ſmith, or behind a Hanging, or behind a Cupbord upon 
which his Plate Randeth, fo that one» that ſtood or paſſed by the ſhop cannot ſee it, it ſhall not dung 
the property : So if the fale be not in ſhop, but in the Warc-houſe, or other place of the houſe, it 
not change the property, for that is not in Market overt, and none will ſearch there for his goods. -9 
every ſhop in London is an open Market for fuch things only which by the trade of the owns Bob 

there to ſale; And when I was Recorder of London, I certified the Cuſtom of London accordingy. 
Reader, the reaſon of this Caſe doth extend to all open Markets in Englond. | 


Tow 


| </ 
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Trin. 41 Eliz. in the Common Pleac. 


Periman's Caſe. 


vin between Bowyer and Periman, the Defendant did avory as far damage feaſance in his free- 8 
[io here 1 ifſuc taken upon the freehold, and a ſpecial verdi& was found to this effe& 3 R. R. ſeiſed [94] 
of lands in fee did enfcoff divers perſons by deed in tee, and died without heir, and found a Cuſtom in 

| O nner, Inf maner* de Porchefte, a tempore cujts contrarit, &c. babebatur canſuetudo, Cyuod fi aliquis 
Imini. Yenens oliquorum terrarum ſive tenementor de manerio prediff tent* alienaverit five conceſſerit hnjuſmodi terr? 
JOY | (ive terram preſcript* ſive feeffament* inde confed', vel per teſtament* ſon bujuſmodi terr* frve tenemaita de- 
7 dicth. IE Ievit five logaverit: quod tunc hujuſmodi alienatia, conceſſio, don', ſexs legatio fat#, vel ad proxim” Cur ejuſe 
hemel, Jem manerii fuerunt preſentat', & preſentari conſueveriint, vel ad aliqus Cyr? ejuſdem maner infra annan 


vo buuſmodi alienationem, conceſſion, ſive feoffametit*, donum, ſive legationem fatt', wel ad proxim* Cur* e- 
1ln @ © ſt manerii poſe annum alud tenend* : Et i aliqua talis alienatio, conceſſia, &c. in forma pred* non preſen- 


| Tat fuerit, tune bujuſi modi alienatio, conceſſio, &c. ſic minime preſentat* per conſuetudinem manerii illis vacus 
it non: furit : And found that the ſaid land was holden of the ſaid Mannor ; and that the ſaid feoffment was 
tute of not preſented according to the Cuſtom. And if that were a reaſonable or lawfal Cuſtom or not was 
n at WW cheQueſtion 3 And it was adjudged, that it was a reaſonable Cuſtom; But againſt the Cuſtom it was 
URN iectcd 5 | | | 
| yeth Os if this Cuſtom (hdll be allowed, what remedy if the tenants will not preſent it 7 or if the 
* xt Steward will xcje@ the preſentment ? To that it was anſwered by the Court, That the like objection 
ecutt, may be made upon a —_—_— and ſale by deed, what remedy if the Clark will not enrol it * And inCa 
of Copihold, what remedy if the Copyholders will not preſent a ſurrender made out of Court ? Et cave- 
: Co bi at empter, and he at his peril is to perfect all that which is requiſite to his aſſurance. And it is not like | 
anced WE tothe Caſt in 2 H. 4-24 where a Cuſtom was pleaded, that none ſhould uſe his Common in ſach 5, 
9 4 BE place, till the Lord entreth with his cattel 3 and per totam Cxriam that cannot be a Cuſtom, for if C56} 
MW thc Lord will not enter, it is not reaſon that the Commoner ſhould loſe his Commmon. = 
x gud | 2.\It was objeted, That ance it was a feoffment ; Then to (ay that the Cuſtom of the Mannor (hall 
|  deveſtancſiate of freehold and inheritance veſted by folemn livery ſhall be againſt Law. To which it 
was anſwered and reſolved, That the reaſon of the Common Law, that land ſhall paſs by ſolemn livery, 
was to give notice to the Country who were owners of the land, to the intent that none might be de- 
ceived in taking; of leaſes and eſtates, and eyery one have notice who ſhall be tenant to the Precipe 3 and 
Lords {tall have better knowledge of their tenants to have Wards, Eſcheats, &c. And therefore a 
Cuſtom which fortifieth the reaſon of che Common Law with greater ſolemnity and notice, iis good, as 
in this Caſe, to have the feoffment openly preſented in open t, to the intent the Lord and all his 
tenants may-take notice 3 and therefore it it be not preſented according to Cuſtom, then the livery is be- 
come void, becauſe it wanteth preſentment, which is part of the eſſence of the livery : and it was faid, / 
that there is not & perfethum feoffamantym in this Caſe, till the  prlearmene made in Court ace 
cording to:the cultom 3 but ops inchoatum & non perfetiums 3 and yet if the feoflor or teolſee dieth, and 
afterwards-it is preſented according to the cuftgm, & 09% As if a man ddliver- a wiitipg as an 
eſcrow, to be his deed upon certain conditions perfarmed, and afterwards the qbligor or oblige dieth, 
and afterwards the condition is performed, the deed is good, for there was traditio inchaots in the life of | 
the parties, ſed poſtes conſummate exiſtens by the performance of the condition taketh his effe&t by force of 
"the firſt delivery, without any new obey; So in the Caſe at Bar, when the feaftment is preſented ac- 
cording to-the cuſtom, then it takes its effect by force of the firft livery before : And it was faid, that it 
we acuſtomt in Kent, That if the free Tenants of a CaſtJe do not pay their xents, that they (hall loſe 
birlawl holden of it. And the cuſtom of Lidford Galtle in the County of Dever is, That a-freeholder 
| of inheritance cannot pals his freehold if not by ſurrender into the Lords hands : And the caftom of Lon- 
1 25, That a deviſe of land by Will being crirolled is good, for it hath greater folemnity adged to the 
4 | Wilthanin.other Towns and Boroughs where lands are deviſfable: And ſo Judgment was given in the 
= ot | PixipdGake, char the Cuſtam was good and lawful, And this pla began Hil 40 Eljes Kot. 159, int 
" the Common Pleas, | 


Pofeb; 
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Paſch. 38 Eliz. inthe Kings Bench. 


Sir Henry Knivet's Caſe. 


Etween Sir Henry Knivet Plaintiff, and Pool and others Defendants, upon a ſpecial verdid the c l 
was ſuch 3 Tenant for life, the remainder in fee to the Plaintiff, Tenant for life leaſeth for _ 

the leſſee for years is ouſted, and the tenant for life diſſeiſed 3 The diſſeiſor maketh a leaſe for years, and 
his leſſee ſoweth the land 3 and tenant for life dieth. Sir Henry Knivet who had the remainder by R 
entred ; The Defendants took the Corn ſowed, and for'it Sir Henry Knivet brought an Action of Tr 

paſs; and upon Not guilty pleaded, the Jury found the ſpecial matter aforeſaid. And it was adjudg 4 
that the Plaintiff being he in the remainder, hath not right to the corn, It was alſo refelved, That the 
Defendants claiming by the leſſee of the difſeifor had not the mere right in them, but in reſpe of hi 
offeſfion ſhould bar the Plaintiff ; but the mere right was in the leſſee of the tenant for life, and hems 
Dn an Aon of Treſpaſs, and recover all the mean profits againſt the lefſce of the diſſeiſor ; theres 
he in the reverſion ſhall not have remedy for them alſo, nor recover damages for them, for then the Jef 
ſe of the diſſeiſor ſhall be twice charged:But as to the entry into the land to the taking of the Erublemay 
it was good matter of juſtification 3 but tor as much as they have pleaded Not guilty, the Plaintif hid 

Judgment for the entry, and was barred for the reſidue. - ; 

- And note Reader in the principal Caſe, the leſſee of the tenant for life had right to the land, and by 
conſequence to the Corti ſowed, as things:annexed to the'land, and the death of the leſſee for life doth de. 


rexmine his intereſt to the land 3 but his right to'the com (owed remaineth, and that was the Princpd 
xcaſon of the Judgment. . ; Fonts £46 FN 66 | | 
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 Trin. 38 Eliz. in the Kings Bench. 


> Penryu's Cate. 


4 


» 


N a Writ of Error between William:ap Richard, and William Penryn upon a Judgment given-in Fa 
in the County of Mowngomety, before'Sir'Richord Shutleworth yo there, in-a 'Qwod ei deforeuti 


the nature of a Writ of right' (as the uſe and precedents are there) the Error was aſſigned in the mutt! 


in Law, which was ſuch ; William 4 Richard brought a nod ei deforceat in the nature of a Witt 
right of certain land , in'the County of Montgomery againſt Penryn,” who appeared and*joyned the wit 
upon the mere right, and thereupon a Jury by Venire fac: was returned, whereof 12," were {worn wl 
charged 3 and before Verdi the demandant was Nonfuit, - upon'which final-Judgment! was given; /s 
Drned tenens teneat terram illam fibi & hered”, in pace verſus petentem & hered' ſuos imperpetimm. '' 
And afterwards the ſame demandant- brought another od ei deforceat, iin the nature of a Wit 
right againſt the ſame tenant for the ſameland, who pleaded the final Judgment in bar: Upon whid® 
demandant did demurr. And Judgment was given againſt him;And upon this latter Judgment the den 
dant brought a Writ of Error. And after many arguments and long deliberation the udgmentysal 
firmed. And in this Caſe three Points were reſolved. | | SEE: 14, 
7. That although by -the Statute of Rxtland, made 12 E. 1. it is provided, that trial in J/als 01 
Writ of right ſhall be by common Jurors and by 12, yet Judgment final. ſhall be there given, as it Ws 
before the Statute, although the manner and dignity of the, trial were altered 3 for the Statute hath alt 
rcd the'trial, but the Judgment which-appertaineth to the Action doth remain as it was before. ' /-.. 
| —_ Judgment final be given in a Writ of right where it ought-not' be, yet ic ſhall bind tillits 
reverſcd. | WIT | - 
3. It was reſolved, That if the tenant after the miſe joyned make default, Judgment final upon th 
default ſhall not be given (as Fitzherbert in his N. B. 6, holdeth)) but a petit Cape ſhall iffue'; for perat- 
venture he may ſave his default. See temps E. v, Droit 41. 13 E. 1. Droit 51. 7 E. 3.67, 8. 113 
Statham, Droit. 27 E. 3. 85. 33 E. 3+ ment 252, 44 E. 3. 13 H.4. Judgment 245. 3 63 
io H.6.2. 9E.4.16. 12 H.7. 26 H. 8.8. 35 H.8, Dier 56, 1 Mar. Dier 98, 103. where Judg- 


ment final in a Writ of right ſhall be given. 


Cas] 
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t V, Part RR Cales of Executions. | 225 - 


Caſes of Executions. 


| Mich. 38 & 39 Eliz. Rot. 259. m the Kings Bench. 


Blumfield's Caſe. 


N an Audita querela between Blumfield and Uſewicke the Caſe was 3 Two men were bound joyntly [2] 
| and ſeverally in an Obligation, one was ſued, condemned, and taken in Execution 3 and aftewards 
the other was ſued, condemned, and taken in Execution, and afterwards the firſt eſcaped, and the other 
brought Audita querela ; And although the Plaintiff may have an Action upon the eſcape againſt the 
cheriff, yet until he be ſatisfied in deed, the other cannot have Awudita querela and peradventure the 
Cheriff is worth nothing 3 and if the Defendants had been ſued by one Writ by ſeveral Precipes, although 
the entry ſhall be, quod wnica fiat executio, the ſame is to be intended of an Execution with fatisfadion, 
for he ſhall have both their bodies in Execution, 4 H. 7.8. & 29 H. 8; Execution Br. ace*. And fo is 
the Book in 4 E. 4. 38. & 5 E. 4. 4. to be intended. Hzil.. 33 Eliz. in the Common Pleas it was ad- 
judged between Linacre and Rhodes, That notwithſtanding that the conuſor upon a Statute Staple be ta- 
ken and eſcape, yet his goods and lands upon the ſame Statute may be extended, for the eſcape and the 
Ation which the Plaintiff hath againſt the Sheriff for the eſcape, is no fatisfaion of the debt. ' So if 
the conuſor be taken and dieth in Execution, the conuſce ſhall have Execution of” his goods and lands. 
And it was adjudged Paſch. 24 Eliz. in the Common Pleas between Fones and Williams, That where 
two men were condemned in debt, and one was taken and died in. Execution, yet the taking of the 
other was awful. And then it was reſolved by the whole Court, That if the defendant in debt dieth 
in Execution, the Plaintiff may have a new Execution by Elegit, or by Fieri facias for divers. 


real 
25 "8 the Plaintiff ſhall not be prejudiced, nor the Defendant benefited by the a& and wrong of {87] 
the Defendant, in not payment of his debt, when no default is in the Plaintiff, he having followed the ; 
ducand ordinary courſe of Law. | | 
2, The Execution of the body is no ſatisfaftion (as it appeareth in 4 H.%9, 9. & 33. H. 6. 47. Hillys 
.ries Caſe adjudged.) but a gage for the debt 3 As where a man hath returned irrepleviſable award, as it 
is aidin 33H. 6. 46. and therefore after his death he ſhall reſort to a new Execution. And the word s 
of the Captas ad ſatisfaciendum are, Cap. I. de S, Tra quod habeas corpus ejus coram Juſticiariis noftris, Ge. 
al ſatifaciend* G. de K. de debito & damnis, &#c. So that his body is taken to the intent that he fatisfie; 
and when the Defendant payeth the mony he ſhall be —_ out of Priſon. > 
- 3- Thedeath of the Defendant is the a& of God, which ſhall not turn to the prejudice of the Plain- 7 
tiffof his Execution by the a& of Law, which doth not wrong to any one. | | 
; 4 It ſhall be miſchievous tothe Plaintiff to loſe his debt without any default in him, and no miſchief 
new execution ſhall bedone, for nothing ſhall be liable to his new execution, but the lands and goods 
of the Defendant, which in Law and all equity ought to be ſubjedt to the payment of his debts. And is 
not like when the the Plaintiff hath execution of the lands .of the Defendant, and afterwards his lands 
are evicted, therefore the Statute of 32 H. 8. he ſhall not have new execution, for the execution of his 
lands was, valuable and accounted in Law a ſatisfaction, and for avoiding of infiniteneſs there ſhall be 
but one valuable Execution, or Execution with ſatisfaction at the Common Law 3 But Execution of 
the body is no valuable Execution, and therefore the Plaintiff after his death ſhall have new 'Execution, 
til he hath had valuable Execution, which is the end and fruit of his ſuit; Et finis rei attend' eft, & 
fines mandatorum Domini Regis per reſeripta ſua ( ſeil. brevia ) diligenter ſunt obſercandi. 
- Vnote Reader, good differences between Executions not valuable, &c. (as of the body'of the De- 
fen nt) and Executions valuable, as of lands, &c. And therefore if a villain be delivered to one in 
execution, upon a recovery in value, and afterwards the Villain dieth without ſue, yet the demandant 
{hall never have a new execution, for his firſt execution was valuable, and by the Law a-man ſhall never 
| have but one valuable execution. Note alſo a difference between an execution final, as where the Sheriff 
levieth the money of the defendants goods, or extendeth his lands and delivercth them to the Plaintiff, 
for that the party taketh in ſatisfa&tion, and that is the end of the ſuit, and all that the Kings Writ com- 
7 6, 55+ mandeth to be dorit 3 and between execution with a quouſque, &c, tending to an end, which is. nothnal, 
ſug: | Binithe Capias ad ſatisfaciendum, &c. itis not final, but his body is to be taken to the intent and pur- 
Pole that he ſhall Catishie the party, and his impriſonment is not abſolute, but until the Defendant fatishc 
Party : But execution final is when the party is ſatisfied ; and therefore when he dieth before fatil(- 
faction it ſtandeth with Law and equity, that the Plaintiff do reſort to a new execution 3 Vide Wh 
Regiſt, & F. N, B. 246. If a man hath recovered damages in Treſpaſs before Jultices of Oyer and Ter- 
; | Miner, and hath the body of the party in execution quoſque ſatisfaceret the Plaintiff, and he who is in 
Caſs cXecution dieth, he who recovered ſhall ſue a Certiorari to the Juſtices to remove the Record into the 
ngs Bench, that the Juſtices there may do upon that Record as the Law requireth in ſach Cafe ; and 
5 t1Sto award anew execution, 47 E..3. 3. Execution 41. If in Treſpaſs the Plaintiff recover, and the 
etendant is taken for the Kings fine, if he pray that the Defendant remain in Priſon till he be fatished, 
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he (hall nc t have Eleoit, becauſe he hath taken execution of his body and hath it Bur if the Party diet 
in Priſon, ſo that he hath not execution with ſatisfaction, wherein is no default ot him, he ſhall haye is 
El-gi# aftzr, becauſe he cannot have ſatisfaQion. according to the firſt election 3 and theſe are the worg, 
of the faid Book. And therewith agreeth' Fitz. N. B. 246. b. And if the conuſor ot a Statute Mer. 
chant or Staple, &c, be taken and dieth in execution, yet the conuſce ſhall have execution withour doubt 
of his goods and lands, as it was reſolved in Linacres Cale. And ſo you wall better underſtand Your 
Books in a2. Aſſe 43. 33 HG. 46, 47. 4 E. 4.38. 5 E. 4 4 Br. Execution 79+ 41 E. 3.15, PR. 
compt, && © | t 


Hill 40 Eliz. Rot. 114. 
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ÞD Ecween Layton Plaintiff, and Gammon Sheriff of the County of, 8c. Defendant, the Caſe was fig, 
B Layton recovered againſt allen in the Common Pleas in Action of Debt, and ſued forth a 
ad ſatisfaciendun, and ex poſt Ca. and outlawed the Defendant ; The Defendant brought a Writ «ft 
ror, and the/Jadgment was affirtned : and thereupon within the year a Capias utlagatum” was awd 
and the Defendant was arreſted, and the Sheriff ſuffered him to eſcape before the return of the Wei; 
and upon this eſcape the Plamtiff brought this Action. And in this Caſe three Points wer g. 
ſolved. =0s 72 ah EE | N | py | 
1. Ifoneat the Common Law have Judgment in an Acton of debt, and after the Judgment i; 
lawed the Deferidant, the Plaintiff was at the end of his ſuit as to any proceſs to be ſued by himſelf, 
he could not have a Scire fac, or any other proceſs upon the Jud ment, but was putto his neworighl 
as it is agreed in 13 H. 4. 1.'a:21 E, 3.55. 20 E. 3. Nohability 8. acc. And although before the 
, .- _tuteof 25 E. 3. Capias did not lie in debt, nor the body of the defendant before that Statute was ſup 
=,  toexecntion for debt, as it appeareth before in Matthew Hayberts Caſe : yet if the Defendant wer t 
ken by Capias utlagatam at the Kings ſuit no lacheſs being in the Plaintiff in continuing of his proc 
he ſhould be in execution for the Plaintiff if he would : For in as much as the King by the origind ſu 
of the party is intitled to have all his goods and chattels, and the profits of his lands by the outlay 
and his body alſo in priſon, it is reaſon that if the Defendant in ſuch Caſe be arreſted at the Kings {ut 
that as the King ſball have benefit by the ſuit of the party, ſo the party ſhall have benefit by the {uit 
the King. | 2, | 
2, Fe was reſolved, That if Judgment be given in the Common Pleas, and removed by a Wrti 
Error, and Judgment affirmed within the year, they ſhall award a Capias, or a Fieri facias, andth 
Plaintiff is not put to a Scire facias,although it bein another Court,againſ the opinion of 14. H.7.15,19 
vide 21 Afſſ- p. 14. F. N. B. 267. ( : 
3. It was reſolved, That in the Caſe at Barr, when he was taken by Capias mtlagatum which iſhed 
[5] out of the KingsBench, he ſhall be in execution for the Plaintiff preſently after his arreſt if he will # 
though his body be never brought in Court, and although the Courtdo not commit him in executionfit 
the party, vide7 H. 6, 7. Note, that in all Caſes when the Plaintiff may have a Capias ad ſativfantt 
dum, and the party defendant is taken by Capias pro fine, there the defendant is in execntion preſinty, 
if the Plaintiff will, without any prayer of the party. Alfo'in all Cafes when the Plaintiff may haw a 
ecution preſently by Fiers facias, although he cannot have a Capias, nor Capias pro fine in fach Adionz as 
in Aſfife with force and Rediſfeifin, &c. and the party is taken by Capias pro fine, and is committedat the 
Kings ſuit, there the Plaintiff may pray that he remain in execution for his damages, but without pſt 
he ſhall not be in execution, although he may have an execution by Fieri facias. And when the Pit 
ciff hath Judgment,and ſurceaſeth his time, ſo that he cannot have preſent execution neither by Capi 
' nor by Fieri factas, &c, butis put to a Scirefac?, there if the Defendant be taken by Capias pro fint the 
Plaintiff may pray that he remain in execution for him, but that ſhall not be without prayer of the part] 
See for proof of thele differences 11 H.7.15. 13 H.'7.21-'7 H. 6,6: a: 36 H.6, 23. F. N.B. 
6 t.4- 4.4.2 R. 2. Execution 16. 7 H. 4. &c. Obſerve good Reader this Caſe well, and all, 
Books, tor theſe points touching execution (which is the lite of the Law) are neceffary to be know! 
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Trin. 4.1 Eliz. in the Common Pleas. 


Froſt's Caſe. 


recovered Debt and Damages againſt B, in the Common Pleas, 29 Eliz. and upon ex poſt Capias 
yn Defendant was outlawed, and after the year the Plaintiff procured Cot are fa Fm. 
and delivered it to the Sheritt of London. And that one Laborn one of the'Sheriffs Serjeants of London 
had arreſted the ſaid B- in Fleetſtreet at the ſuit of one A. ad reſpondend*, &c. before the Sheriff, Laborn 
kept B. in his houſe, and then Froſt came to Laborn with the Sheriffs warrant to arreſt him upon. the 
Capias ntlagat” which he refuſed to do. And upon this matter Froſt brought an Aion up8fy the'Caſe 
againſt the Sheriff, and ſuppoſed that the Sheriff arreſted the faid B, by force of the ſaid Capias utla- 
af, and that the Sheriff ſuffered him to go at large J The Defendants pleaded, Non permiſerunt ex 
ad largum > and the Jury found all the aid ſpecial matter. And Judgment was given for the 
intiff. : 
_—_ 1, they reſolved, That when a man is in the cuſtody of the Sheriff by proceſs of Law, and after- 
wards another Writ is delivercd to him to arreſt the body of him who is in his cuſtody, preſently he is in 
his cuſtody by force of the ſecond Writ by Judgment of Law, although he do not actually arreſt him'; 
fr to what purpoſe ſhall he arreſt him who is and was before in his cuſtody ? Er lex non precipit inutilia, 
via ianttilis Tabor ſtultus : And the words of the Capias ad ſatisfaciendum axe not only,quod Capiat,&e. but, 
aud ſalvo cyſtodiat,, Ec. Ita quod habeat corpur, &c. So that although he cannot take him who he hath in 
his keeping, yet he way ſafely keep him 3 and therewith agreeth 7 FL. 4. 30. | 
2, The Verdict doth well warrant the Declaration, for in Judgment of Law it is equipollent, and 
amounteth to as much as if the Sheriff had arreſted the faid B, - ; 
3. Although the Capias uilagat?* was ſued after the year, fo that the Defendant could tot be in 
execution without prayer of the party, &c. yet the Plaintiff is prejudiced by his eſcape, for he 
ought not to be diſcharged of impriſonment till he find fareties to ſatishe him, by the Statute of 


5 Ego cap 12 
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Trin, 4.2 Eliz, in the Exchequer. 
Hoe's Caſe. 


Etween Clement Hoe Executor of John Hoe Plaintiff, and Boulton Defendant, the Caſe was ſich 3 John 

J Hoethe Teſtator had Judgment to recover in the Kings Bench againſt Bowlton 75 þ. 3 5. 4 d. Fohn 
He alligned the ſame by Decd inrolled to the Queen in ſatisfaction of. a debt due to her as ColleQor of 
Fifteens, with Proviſo, that if the Treaſurer and Barons of the Exchequer, or any two of them, be= 
cauſe the ſaid debt cannot be levied in convenient time, or for any other cauſe diſallow of the faid allign- 
ment, and revoke it by writing under their hands, that the aſſignment ſhould be void. And afterwards 
Bilton brought a Writ of Error according to the new Statute, and there Judgment was affirmed, and 
5, colts upon the affirmance of the Judgment : And afterwards (upon Procefs which is called a Writ 
of Prerogative out of the Exchequer upon the ſaid Affignment) the lands of Boxlton were'extended, and 
his goods which were of value above the ſaid debt were ſeifed by force of the ſaid Writ, but the Writ 


' WasSnotteturned. And afterwards Periam, Evens, and Sotherton, three of the Barons did revoke the 


alignment after the Teſtators death, becauſe the Teftator had ſatisfied the debt due to the Queen as Col- 
letor. And now the Plaintiff as Executor of Fobn Hoe ſaed a Scire facias to have execution of the faid 


751.394&5 1. coſts: And the ſaid matter being diſcloſed by ſpecial pleading,a demurrer in Law was 


joyned, And in this Caſe three Points were reſolved : | 

7, That the Execution for the Queen was good without queſtion, as to goods, although the Writ 
Was not returned. And {© is it in Caſe of a common perſon, if the Sheriff by force of a Writ of 
Fieri facias levy the debt, and deliver the ſame to the party, the Execution is good without retutn 
of the Writ as it is adjudged 20 H. 6, 24. & 21 H.6.5. And ſo was it adjudged in the Common 
Plex, Paſeh. 23 liz. between Rook and Willimote : and Trinit. 23 Eliz. between Monnt and Androws 3 


| nd therewith agreeth 44 E, 3.18, So if a man be taken upon a Capias ad ſatisfaciendum, 'the' Exe- 


cution is well done, although the Writ be never returned : And the difference is apparent between 
Capias In proceſs, and Capias ad ſatisfaciendum, for if the Capias in proceſs be not returned, .the arreſt is 
torcious, for there the end of the axxeft is to the intent the party ſhould appear and' anſwer to the Phain- 
tuff; but in all Writs of Executions, when the Sheriff alone doth it, as Capias ad fatixfaczendinns, 
Habere facia ſeiſmam, or poſſeſionem, Tieri fa®, Liberat”, '&c. if the Execution be duly donie it 15 good, 
although that the Writ be not returned, fot there the Platntiff hath the effe&* of his ſuit, 4nd norhing 
s to be done on his part after : But in Caſe of Flegir, becauſe that _ the Extent is t© be by oy; 
* . al 
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' and not by 
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[91] 


of command to the Sheriff to make return, which if he do not he ſhall be amerced, but yet the excatiy 


 'was aftigned, is now executed by lawful proceſs of Law, and , therefore cannot, be revoked 3 for wie 


of Error, the Defendant ſhall not have reſtitution of his goods, but the value of thoſe which were 


—  — 


the Sheriff only, it ought to be returned, otherwiſe it is nought worth. So by theſe Reo] 
tions in the Caſe at Bar, and by the faid Judgments here cited, you will learn the Law, ang "Wau 
underſtand your Books in 19 E. 3. Scirefacias, 11 He4. 73. b. and in Fulwood”s Caſe in the ay: 
eports. h E- oage x | 
R og Reader, that the ſaid Judgments given in Caſe of Fieri facias, where Execution was dg C : 
no return of the Writ, were done upon great reaſon, : | 

1. Becauſe the levying of the debt was lawful, and well done, and the party Defendant canny reſi 
the Sheriff to levy the money. | 

2. The effe& of the authority which the Sheriff had by torce of the Fieri facias was exccuted, 

3. The great prejudice that the-Defendant (whoſe goods are fold by the Writ and Proccls of li 
for the fatisfa&tion of his debt) ſhould have, if the Sheriffs hot returning of the Writ ſhoulq cauſe q 
new Execution to be ſucd forth againſt him , and leave the Defendant to. his Action againſt Fa 
Sheriff. -.. : 

4. If the (alc of the goods by force of the Writ, ſhall be for not returning the Writ wrongful, then 
the Sheriff will not find buyers of the Defendants goods by force of any Writ of Execution, whic 
would be very inconvenient, and great delay of Executions, which are the fruit and the life of g 
ſuit ; And where the words of the Writ of Fier; facias are, 1t2 quod habeas denarios, &c. they are butwyy 
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ſhall ſtand in force. FEE Ga 
2, It was reſolved, That after Execution had by the Queen, the, revocation came too late, for thy 


the Queen had had the effe& and end of the ſaid aſſignment 3 and that which was executory wha j 


one hath a power of revocation, yet if he ſuffer any thing to be lawtully executed by force of ft, x4 
that, he cannot make any revocation : As if a man make a Letter of Attorney to make livery, Ivy 
execution he may revoke it, but after execution lawfully executed, it is executed, and cannot be rewke 
Vide 7 H. 6. 41. in Detinue, where the Caſe was 3 In Detinue of a Statute Merchant,. the Defy 
prayed Garnifhment, the Plaintiff recovered againſt the Garnifhce by erroneous Judgment, by ir 
whereof the Defendant delivered the Statute to the Plaintiff, who had execution 3 and afterwarkk 
Garniſhee reverſed the Judgment in a Writ of Error, by which he hath reſtored all that he loſt, byty 
the Execution ſhall not be avoided : But I conceive in ſuch Caſe he ſhall be helped by Azdita qu 
Vide 7 E. 4. 2, If one, to whom another is cndebted, be” outlawed, and he who is endebted payt 
money to the Queen, and after the outlawry is reverſed, now the creditor ſhall recover his debt agiin 
him. So if the goods of a man outlawed be ſold by the Sheriff upon the Writ of Capias utlagatunp 
and-afterwards the utlagary is reverſed by Writ of Error,the Defendant ſhall have reſtitution of I5gouk 
But if the Sheriff by force of a Fieri facias ſell goods, and afterwards the Judgment is reverſed byſi 


and there are two reaſons of this difference : 1. If the ſuit of the Sheriff by force of a Fieri facias (hall 
avoided by ſubſequent reverſal of - the Judgrvent, there would be no buyer, and by conſequence now 
cution ſhall be done.. 2. In the Caſc of a Fieri facias, the Sheriff is compellable to levy the debt ot 
Defendants goods; and therefore it is great reaſon that it ſhould ſtand : But in the Caſe of Capiawb | 
gatum, the Sheriff, or Eſcheator is not compellable to fell them,” but may keep them for the King, WW 
and therewith agreeth 20 Eliz. Dier 363. and wide 3 E.3.51. Recompence in value upon vouchers 
—_ executed,ſhall not be deveſted.although that the title of the demandant to the land be diſaflimg, 
and evicted. . | | ; © 
3. It was reſolved, That the recovation by three, if no execution had been had, had been ſaffcitt 
for if three revoke, two do itz but if the words of the clauſe of the revocation. had been by them jojuth 
or ſeverally, then the third of them could not have done it, for that had not been joyntly, - but a 
And therewith agreeth 36 H. 8. Dier 61, 62. & 27 H.$. And fo note a good difference. £4 


Micb. 2 Jacobi; in the Kings Bench. 
| Gemaynes Caſe. 


! oy an Action upon the Caſe by Peter Semayne Plaintiff, and Richard Greſham Defendant, the Caſe ws Þ 
ſuch 3 The Plaintiff and one George Berisford were Joyntenants of a houſe in Black: Fryers in £01 Þ 
for years, George Berisford acknowledged a Recognizance in the nature of a' Statute Staple to the Plain- Þ - 
tiff, and being -poſſeſſed of divers goods in the faid houſe, died, by which the Defendant was polſcl- 
{cd of the houſe by ſurvivor, .in which the:goods continued and remained, The Plaintiff, ſued Proceb | | 
of extent upon the {aid Statute to the Sheriffs of London 3 The Sheriffs returned the conuſor dead, Nv 
upon which the Plaintiff had another Writ .to extend all the lands which he had at the time of te 
Statute acknowledged, or.any time after, and all his goods , which he had at the day of his death 
which Writ the Plaintiff delivered to the Sheriffs of London, -and told them that divers goods which 
were the ſaid George Berisford's at the time of his death were'in the faid houſe : And chereup 
the Sheriffs by vixtue of the ſaid Writ, charged a Jury to make enquiry according to the Writ, ole Ha 


a 


defan 


, 
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Sheriff and Jury came to the ſaid houſe, the door of the ſaid houſe being open, and the goods aforeſaid 
being then i the ſaid houſe,” and they offered to entcr the ſaid houſe, to extend the ſaid goods according 
tothe ſaid Writ 3 And the Defendant, premiſſorum HON TENAOUS, intending to diſturb the execution, oftio 

2dift. domus tunc aperto"exiften*, claudebat contra Vicecom & Jurator* pred” by which they could not enter, 
and extend*the ſaid goods, nor the Sherift ſciſe them, by which he loſt the benefit and profit of his Writ : 
And in this Caſe theſe Points were reſolved. E 

7. That the houſe of cvery one 15 to him his Caſtle and Fortreſs, as well for defence againſt injury and 
violence, 4s for his repoſe 3 and although the lite of a man is precious and favoured in Law ; ſo that al- 
though a-man kill another in his defence, or kill one by infortuninm, without any intent, yct it is felony, 
and in ſach caſe he ſhall forfeit his goods and chattels,for the great regard which the Law hath of 4 man; 
life 3 But if Thieves come to 2 mans houſe to rob him, or murther, and the owner or his ſetvants killany 
of the Thieves in defence of himſelf and his houſe, it is no telony, and he ſhall loſe nothing, and there- 
with agreeth 3 E. 3+ Corone 303, & 305. &-26 Al]. pl. 23. So it is holden in 21 H.7. 39. every one 
may aſſemble his friends or neighbours to defend his houſe againſt violence: But he cannot aſſergble then 
to go with him to the Market, or cl{ewhere to keep him from violence : And the reaſon of all the ſame 
is. becauſe that domas ſua cuique eſt tutiſſimum refugium. 

«2, It was reſolved, That when any houſe is recovered by any real Action, or by EjeTione firme, the 
Sheriff may break the houſe to deliver poſſeſſion to the demandant or Plaintiff, for the words of the Writ 
are, Habere facias ſeiſinam, or poſſeſſionem, &c, and after Judgment it is-not the houſe in right and judg- 

ment of Law of the Defendant or Tenant, | | 
3. all Caſes when the King is party, the Sheriff (if the doorgbe nof open) may break the partics 
houſe, cither to arreſt him, or to do execution of the Kings proceſs, if otherwiſe he cannot enter. But 
before he break it, he ought to fignifie the cauſe of his coming, and to make requeſt to open the doors; 
and that appeareth by the Statute of Weſtm. 1. cap. 17. (which is but an afhirmance "of the Common 

Law) as it hereafter appeareth, for the Law: without default in the owner doth' abhor deftruction ot 
breaking of any houſe which is for, the habitation and ſafety of a-man, by which gteat damage and in- 
converiience may follow to the party, when no default is in him; for perhaps he doth not know of the 

* proceſs, which if he hath notice of, -it is preſumed that he will obey .it, and that appearcth in 1$ E. 3s 

Execution 252- where it is ſaid, That the Kings Officer who cometh to do execution, 8c. may opei 


| | the doors which are ſhut, and break them, if he may not have the Keys 3 which proveth, that he ought 


firſt to demand them: 17 E. 3. 16. F. hurteth R. fo as he is in danger of death, F. flicth, and there. 


1 upon Hayand Cry is made, 7. getteth into the houſe of T. thoſe who purſue him, if the houſe be kept 


and defended with force (which proveth that firſt requeſt ought to be) he may lawfully break the houſe 
of Tfor it is at the Kings ſuit,27 Aſſp.66. The =_ Bailiffs may dittrain for iſſues in SanQuary, 28 A; 
2 35. By force of a Capias upon indictment of Treſpals the Sheriff may break his houſe to arreſt the par- 
ty 3 but n ſuch Caſe, 1f he break the houſe when he may enter without breaking of it, (that is, upon 
requeſtor if he may open the door without breaking) he is a treſpaſſor, 41 Af. 15- Upon iſſue joyned 
upon 7 traverſe. of an Office in Chancery, Venire fac. wasawarded returnable in the Kings Bench, without 
mentioning 101 omittas  propter aliquan libertatem, yet for as much as the King is party, the Writ of it {ef 
is non omittas propter aliquam libertatem, 9 E. 4. 4. That for felony, or ſuſpition of felony, the Kings Offi- 
cer may break the houff'to apprehend the felon, and that for two reaſons :' 1, For the Cotnmonwealth, 
for it is for the Commonwealth to apprehend felons. 2. In every felony the King hath'intereft,and where 
the King hath intereſt, there the Writ is non omittas propter aliquam libertateni 3 and ſo the liberty'or ptivis 
ke of the houſe doth not hold againſt the King, por awfaraghind - | 
©4."Inall-Caſes, 'when the door is open the Sheriff may enter the houſe; and do execution at the 


{ 


| fait of: any Subje, either of the body, or of the goods ;- and ſo niay the Lord in ſich Caſe enter the 
| " viſetodiftrain for his rent,, or ſervice,” 33 H, 6, 26. 8 E..2. Diftr. 21. & 33'E.3. Avarpry 256, 


the 
Lord may dittrain in the houſe,” although+he holds lands in which” he may difſttairi,” vide 29 Af. 49: 


RE _ Queſtion in this Caſe was, if-by' force of a Capias or Fieri facias at the ſuit of the party, the 
cr 


- 


requeſt made to open the door, and denial,. may break the Defendants houſe to do execu- 
flon, if thedoor be not opened. And it was objedted; That the Sheriff had done well for divers caules : 
1, Becauſe it is by proceſs of Law 3 and it was ſaid, That it will be granted that a houſe is not a liber- 
ty, for if a Fieri fac*, or a Capias be awarded to the Sheriff at the ſuit of a common perſon, and that 
he make a,mandate to the Baily of a Liberty who hath xeturn of Writs,, that n=llum dedit reſponſum, in 
this Caſe another Writ ſhall iſſue forth-with non omittas Proper aliquam libertatem, yet (it will be faid on 
the other fide) that he ſhall break the Defendants houſe, as he ſhall do of another Liberty : As in the 


| County of Suffolk, axe two Liberties, one of S. Edmund of Bury, and the -other of S. Etheldred of 


Ely, put. caſe a Capias come at the fuit of 4. to the Sheriff of Swff. to arreſt the body of B. the 
Sheriff maketh a mandate to the Bailiff of the Liberty of S. Etheldred, who maketh no anſwer, in 


this Caſe the Plaintiff ſhall'/have a Writ of Non omittas, by ' force of: which he may arreſt the Deteh- - 


tant. within the Liberty of- Bryy, although that no default be in him. 2. Admit it be a Liberty, the 
dant himſelf ſhall not take advantage of a Liberty: As if the Bailiff of-a Liberty be Deferidant ih 


' ny Action, and Proceſs'of Capias or' Fieri facias cometh to the Sheriff againſt him, the' Sheriff ſhall 


xecutethe proceſs againſt him, for a Liberty is always for the benefit -of a ſtranger t6'the AGon. 
3 For necelſity the Sheriff ſhall break the Defendants houſe after a denial as is aforeſaid, for at the Com- 


Mon'Law a man ſhall not have any execution for debt, but only of the Defendants goods, © Put caſe 
then'the Defendant will kcep-all his goods in his houſe” and fo the Defendant by his own- a@ (hall pre- 


- Vent not-bnly the Plaintiff of his juſt and true debt; but-it- ſhall be alſo a great imputation”tb'the Law, 


that there ſhould be fo 'great defe@ in it ;'-that in ſacl; Caſe the Plaintiff by ſuchſhift without any 
And the Book in 18 E. 2. Execntion 25%. was cited 


| [&iq him ſhould be barred of his exceation. 
EY XK x 2 to 
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" to prove, where it is ſaid, That it is rot lawful for any one to diſturb the execution of the King 


[ 93] 


[4] 


Officer, who cometh to execute the Kings Proceſsz for it a man may ſtand out in ſuch manner, a ng 
ſhall never have exccution-3 but there it appeareth (as hath been {aid that there ought to be requeſ 
made before the Sheriff break the houſe, 4. It was ſaid, that the Sheriff 15 an Officer of great authority 
in whom the Law repoſeth great truſt and confidence, and are of ſufficiency to anſwer all wxngs which 
ſhall be done 3 And they have cuſtodiam Comitatus, and therefore it ſhall not be preſumed that they wi 
abuſe the houſe of any one by colour of doing their office in execution of the Kings Writs, again the 
duty of their Office, and their*Oath alſo : But it was reſolved, That it is not lawful for the'Sheriff (upon 
requeſt made and denial) at the ſuit of a common perſon, to break the Defendants houſe, ſeil. to exe. 
cute any proceſs at the ſuit of any Subjc&, for thereof would tollow great inconvenience, that nn jp 
the night as ingthe day ſhould have their houſes (which are their Caliles ) broken, by force of which 
great damage and miſchiet may follow, for by colour thereof, upon a fcigned ſuit, the houſe of any nw 
at any time might be broken, when the Defendant may be arreſted elſewhere, and ſo men ſhould nx 
be in ſafcty, or reſt in quiet in their own houſes : And although that the Sheriff be an Othcer of gry 
authority, and trult, yet it appearcth by experience, that the Kings Writs are executed by Bailiffs,perſoy 
of little or no value: And it is not to be preſumed, that all the ſubſtance a man hath is in his hou 
nor that a man will loſe his liberty which is ſo incſtimable, if he have ſuthcient to fatihe his debt, Ay 
all the ſaid Books which prove that when the proceſs toucheth the King, that the Sheriff may break t 
houſe, implies that at the ſuit of the party, the houſe may not be broken, otherwiſe the addition (xe 
ſuit of the King) ſhould be vain and frivolous. And with this Reſolution agreeth the Book in g E.ag, 
and the expreſs difference there "Pp reth between the Caſe of felony, which (as hath been (aid) cy. 
cerneth the Commonwealth, an A ſuit of any other Subjeq, which is for the particular intee} o 
the party, as there it is ſaid in 18 E. 4. 4. by Littleton and all his Companions it is reſolved, Tha thy 
Sheriff cannot break the Defendants houſe by torce of a Fieri facias, but he ſhall be a treſpaſſor by the 
breaking, and yet the execution which he then doth in the houſe is good. And it was ſaid, that, theſai 
Book of 18 E. 2. was but a Nota, and not any judicial Judgment, and it doth not appear at wha 
ſuit the Caſes intended, bur it is an obſervation or colledion (as it ſeemeth) of the Reporter, Audi 
it be intended of a 2x0 mins, or other Action in which the King is party, or is to have benefit, thekuk 
1s good Law. | | # 

Y It was reſolved, That the houſe of any ane is not a Caſtle ox priviledge but for himſelf, andy 
not extend to prote& any perſon who flieth to his houſe, ta prevent 2 lawtul execution, and to 
the ordinary proceſs of Law 3 for the priviledge of his houſe doth extend only to him and. his fan 
and to his own proper goods, orto thoſe which are lawfully and without fraud or ' covin there ; A 
therefore in ſuch Caſes after denial upon requeſt made, the Sheriff may break the houſe 3 and thai 
proved by the Statute of Weſt. 1. c. 17, by which it is declared, That the Sheriff may break a houky 
Caſtle to Joke Replevin,when the goods of another which he hath diſtrained are by him conveyed ph 
houſe or Caſtle, to prevent the owner to have a Replevin of his goods 3 which Act is but ap affimay 
of the Common Law in ſuch Points. But it appeareth there, that before the Sheriff in ſuch Caſe bei 
the houſe, that he js to require the goods to be delivered to him for the words of the Statuts axe, tk 
that the Caſile ſhall be ſolemnly demanded by the Sheriffs. 

6. It was reſolved, admitting that the Sheriff after denial made may break the houſe, as the Plaiph 
Council pretend he may, then it fol oweth-that he hath not done his duty, for it doth not appear, thh 
made any requelt to open the door of the houſe. Alſo the Defendant as this Caſe is, hath done thatwid 
he may well do by the Law, ſcil. to ſhut the door of his own houſe. | MN 

Laſtly, the general allegation, premiſſorum non ignarks was not {ufficient in this Caſe, where the ngit 
of the premilles is ſo material 3 but in this cauſe ut ought to have bow certainly, and directly alkdgi 

ito it, the ſhutting 


ut notice of the procels of. Law, and of the coming of the Jury to extcute 


e door of his own houſe was lawful, And Judgment was given, againſt the Plaintiff 


——e——— 


UL METSI HIET 765 36.38 F-. FB , THC" 
-” » 


Trin. 39 Elz. n the Exchequer. ; 


Barwick's Caſe. 
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N an Information of intruſign into a houſe and certain Jands in Swtton in Galters in the County 


Er me EAEEES; o —_ J_——_ ES” Oe x 
t.V.| Pare V. Barwicks Cak. 34.1. 
 —————_ pra " : ——— —— 
1e Kings | ,, emilſ. per fredidi. literas paten” eidem Humfrido conceſſ. demiſed and granted:the-ſaid Mannor to the ſaid 
T, a Man Os ;phrey for 21 years, where in truth the ſaid Hrwmphrey hag! not ſurrendred all.the- aid term granted 
De requeſ to him, for he had made divers afſignments and demiles as 15 atorelaid. And: afterwards Queen Eliz. 
thority 2. Juli, anno 26. in conſideration of a ſurrender of the faid Letters Patents of anno 23 Eliz, and of all 
25 Which he eſtate, term and interelt by them demiſed-and granted, demiſed and granted the ſaid Mannox to, the 
they Wu id Humphrey, Habendum a die confeeiions earundum literarum patentium, for the lives of three others.and 
Balnſt the the ſurvivor of them : And under this latter demiſe the Defendants claimed. And if this latter leaſe were [ 94] 
riff (upon ood or not, was the Queltion. And after many Arguments at Bar and Bench Judgment was given by F 
« t0exe. 8 William Periam Chict Baron, and the whole Court of Exchequer for the Queen. And in this Caſe two 
f nimnijn Points were reſolved . _ . , 
of which - 1, In as much as the valuable material conſideration of the ſaid Letters Patents for three lives being 
any Mp falſe. and thereby the Queer deccived, by conſequence the ſaid leaſe for three lives was void; for the 
ould ng conlideration was, That the faid former Jeafe thall be ſurrendred, and in truth the fortner leaſe was void, 
of prex Go as.the motive cauſe of making the ſecond leaſe was falſe 3 and for this cauſe the latter leaſe made upon 
ts,perſoys ſuch conſideration Was void alſo. And the former lcaſe nn anno 23. was void, becauſe the ſame@was in }. 
his houſ: conſideration of a ſurrender of all the eſtate, term, and intereſt demiſed by the Letters Patents made 
bt, And 10 Eliz, whereas in truth all the eſtate was not ſurrendred : For he made divers demiſes and grants of 
break the ſcveral parcels of the faid Mannor betore, and that may be very miſchievous to the Queen, for her. leflce 
n (the may demiſe all the land to him derviſed ſaving a ſmall parcel, and for a ſmall term in reverſion, and 
1 9 Egg, after ſurrender. to the Queen, and take a new leaſe with reſervation of rent, and condition of reentry 3 
ald) con- and in this Caſe neither the new rent, nor the condition ſhall extend to the eſtates and intereſts derived 
intereſt of out of the firſt leaſe. And it is a Maxim, That if the confideration which is for the benefit of the Queen, 
 Thathe being executed, & executory, or be it on Recoxd or not on Record, be ngt true or not petformed, or 
Or by the if prejudice may accrue to the Queen by reaſon of not performing of it, the Letters, Patents ate void. 
It, the ſaid And in the Caſe at Bar it was tor the advantage and benefit of the Queen, that allsthe former term, of 
at whalh of augo 10 Wiz ſhall be: ſurrendred according to the expreſs conſideration, to the intent that the rent, 
r. Adj and condition reſerved upon the new leale of anno 23. ſhould extend to all the land demiſed according 
 theBud to the paxport and true intention of the ſaid Letters Patents. - Alfo when, the Queen made thi leaſe for 
three lives in conlideration of a ſurrender of the faid leaſe of anno 23. which teaſe was void, thence it 
and (bl followeththat the derniſe made in confaderation of this ſurrender was void; alſo, becauſe that the Queen 
to el was deceived in the coufideration of her demiſe 3 for the ſurrender of the former term was a principal 
is fan motive toinduce the Queen td make a new leaſe, and perhaps to micigats fome of the tine ;, which con< 
xe 3 tu kderation being valuable 2nd material, ought to be teuly and duly pertoxrmed. * i 
ad thiti 2; & was reſalved, That when the Queen 28. Fuliz, anna 26. demiſed the (aid Mannor to Huniphrey 
z houſe Barwick, Hahendeu fibi a die confettionis earundem, literarum pateutizen, that the {aid 28. day of Zaly it el . 
ved th s without queſtion. excluded, and the ſaid demiſe cannat begin, nar the lefſce enter, befoe 29. of > WE 
thymus for this (#.) Os ( ab) oft diftio ſgnificativa prims terwini, a qua, ficut gdiftia (uſque) termini, ad. quen +, an [5] 
ale bred (2) or (ab) acciprtur excluſive. | . | | 
are, Alt 3. It was xeſolved, That an eſtatc of Freehold cannot by the Camman Law begin in fitura, buk 
| ought to-take effect preſently in paſſeſhon, reverſion, or remainder. And the difference is between a 
Plaiptk leaſe for life, anc a leaſe for years : Fox a leaſe for years may begin in futura, but nat a leaſe for life. As 
ur, this WE if a man make a leaſe for years to begin at Micbaelmas next, it is gaod 3 hut if a man make a leaſe for 
hat wid i life to begin at Adichaelmas next it is pid 3 And the reaſons and cauſes of the faid diffexence are 3 1. Ber 
+ cuuſea kake for years may be made without livery and ſcitin; but fo cannot an eliate of Freehold withs 
he git out livery, either in fa& or in Law : And therefore when a man maketh a leaſe fqr lite to begin at a day 
alledgh to come, -he cannot make preſent livery to a future efiate 3 and thexctore in ſuch Caſe nothing paſſeth : 
uattingh And it was aid, that Letters Patents under the Great Seal da amquat to a livery in Law 3 and there- 
fore by Letters Patents a leaſe cannot be made for life to begin at a day to come. 32. If any F tcehul, 
(ball paſs preſently by the Letters Patents at a day to come, then the Queen in the gean time ſhould 
| have a particular intercfi and term without any donor or lefſar, which ſhall be againſt the rules of the 
_—_ Law. But no ſuch: conſequent will follow in the Caſe of a leaſe for years ; and therefore it was re- 
ſolved in the Caſe at Bar that the leaſe for three lives was vaid, becauſe it was to begin the next day after 
the Tefte of the Letters Patents : And if the leaſe hall be good, the Queen hall have aq intexelt tor the | 
28, dayz ang. although the leaſe were to! begin the day after.the Teſte of jt, it ig all one jn Law as if it- 
had been to begin 20 or 40 days or years to come, for the diſtance of the time doth not make the alte- 
; ration of theLaw in this Caſe : And in this Caſe it was agreed, That if a man make a leaſe for years tg 
A.and Bthe remainder to C. for life, in this Cale the leſſor ought to make liyery to A. and B. betore 
their entry, and by the livery to 4. and B, C, (ball take preſent eſtate by way of- remainder, by torce 
of the livery. made to the lefſees for years, And therewith agreeth Lite. Jib. 1. fal: 12. And 1n ſuch 
aunty 4 Caſe difference was taken by ſome, between two joynt Attorngys, who have cxpreſs authority tq take 
ents. 19 livery and ſeifin by deed, and two joynt lefſees in the Caſe aforeſaid who have power to receiye livery 
nd after- ' the benefic of another by warrant of Law for livery*made to one Attorney in the name.of both is 
ax of her not yood, for he doth not follow his eXpreſs warrant, for he alone hath no warrant, for the both make. _. ” 
n_1ever- one Attorney : But in the Caſe of two joynt leſſees, there the livery made to one in the name of (55 ] 
oft par- is good, for they have an intereft in the land before their entry, and livery to one in the name of 
0, Mat, | » maketh actual poſſeſſion*in both, which is ſufficient to ſupport the remainder toC. And in the 
id: Fealt & one caſe the livery is made to the leflecs who have intereſt, and in the other to him who maketh the war- 


Þ And F rant of Attor his Attorneys, which have but a bare authority; And althongh thag livery cannot 
made to a Ap name of = and of another who is abſent, whereby any eſtate FF rechold (hall 


palSty him who is abſent without deed, becauſe his eſtate is only to begin by the livery : yet _— 
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- vat, ſeu ſolvi faciat hered', executor”, ſive adminiſtrator” ipſius Roberti ſumm* centum marcarum legalis may? 


leaſe is made to two for years without deed, the remainder for lite, the leſſees preſently have intereh ;, 
the lands before any livery made 3 and thexefore livery made to one who hath an intereſt in the name of 


im and the other is ſufficient to that purpoſe. : _ 
_ i (good Reader) T have Reported this Caſe, to the intent that the impertctions in the Letters Pa- 


tents made to Barwick,» by which he loſt his leaſe, ſhall be avoided in leaſes, and principally to poor mer 
to be made in times to come, | <2 - 


Mich. 39 & 40 Eliz. in the Kings Bench. 


Goodall's Caſe. 


Ree Cutbert Godall Plaintiff, and Fohn Wyot Defendant, in an Eje&zone firme of lands in 4. 
bury in the County of Buck, which began Hill. 37 Eliz. Rot. 805. The Defendant pleaded Ny 
Guilty : And the Jurors gave a ſpecial verdict to this effe& 3 Sir Fohn Packington was ſciſed of the tere. 
ments aforeſaid in fee, and by his Deed indented, 1. Fwlii, 35 Eliz. did thereof enfeoff Robert Wy. 
cliffe and his heirs, Proviſo ſemper quod fi pred. Johannes infra unum annum poſt deceſſum {pfins Roberti {g. 


Ang, quod tunc & deinceps preſens charta indentata &- ſeifina inde habita, vacua ſit, & nullius vigor, 6, 
Robert Woodcliffe did thereof enfeoff Edward Woodcliffe, whoſe eſtate by divers mean conveyances Thy 
Goodall the leſſor of the Plaintiff had : And afterwards 7. Fan. 35 Eliz. the faid Robart Wali 
died, and. after whoſe death Drue Woodcliffe being his ſon and heir, and Anne his wife took Letter 
Adminiſtration of his goods 3 by which Dre and Anne made a Letter of Attorney to gTho. Gooddl.y 
. demand and receive the {aid 100 Marks upon the faid Proviſo or Condition, of which the ſaid Thy 
Goodall gave notice to the ſaid Sir Fohn Packzngton 3 And afterwards 'and within the ſaid year, itw 
agreed between the ſaid Sir —_ and the faid Drue, that the faid Sir Fohp ſhould pay to the (aid Dy 
but 32 1. of the id x00 Marks, and no more, and yet in appearance for' the better performance-of 
Condition, that the whole ſum of 100 Marks ſhall be paid, and that the Teſidue oyer 32 /. ſtall 
repaid to Sir John; upon' which the faid Sir Fobn paid within the faid year 100 Marks tor the faid Dn 
and preſently all was repaid to Sir ohn but the ſaid 32 1. only, according to their preceding agreemn 
aforeſaid ; And afterwards the ſaid Sir Zohn did reenter into the ſaid tenements, pretending that helul 
performed the Condition,” upotz whom the ſaid Tho. Goodall did enter, and made the leaſe to the Phiy 
tiff, who. entred and wis poſſeſſed, until the ſaid Fohn Wyot ouſted him, (without conveying any intel 
or authority to the ſaid Wyot under Sir Fobn Packzngton) but the Jury did conclude, $S; ſaper totam mis 
riam, tc. preditt. ſolutio predid. centum marcarum per predida. Johannem Packington Milit* prefat' In 
goni fatf, fit bona & legalis ſolutio in lege earmidem centum marcagum, ſecundum formarſt proviſions jr, 
uratores preditti ignorant : Et fi, &c. So that the doubt which the Jury conceived was only upon tt 
aid payment 3 and whether the {aid payment as is aforeſaid weresufficient in Law to give title of aty 
by force of the ſaid Condition to the ſaid Sir Fohn Packington upon the ſaid Thomas Goodall : Andi 
was objected on the Defendants part, That although before the payment it was agreed between the 
Sir Fohn Packzngton and the ſaid Drue Woodcliffe, that the faid Drue Woodcliffe ſhould have but 324.d 
the faid 100 Marks, yet Sir Fohn paid the whole, and Drue received the whole, and the property of 4 
the monies was in Dryez and it Drue would not have repaid to him the reſidue above thez2/ 
Sir John Packington had, not any remedy, but an Action upon the Caſe (if any Action upon the mit- 
= would lie.) And for this cauſe they concluded that it was a good payment to fatifie the Con» 
ition, | Pius, 
But to that it was anſwered and reſolved by Popham Chief Juſtice and the whole Court, thutit wi 
not any performance of the Condition, and their rtaſon was, becauſe an eſtate of Inheritance wis by 
the payment of the ſaid monies to be deveſted out of Thomas Goodall the aſſignee of the land ; and the 
fore the Condition ought to have been performed in truth by a true and effeual payment, and not bj 
a ſhadow or colour of payment : And in the Caſe at Bar the precedent agreement did guide the ſubſe 
quent payment, and their intent was that but the ſaid 32 7. ſhould be enjoyed and kept, although hut 
more was in appearance paid 3 And eſtates of third perfons ſhall not be deveſted by colourable or co 
nous payments, but by true and effetual payment, as is aforeſaid. Vide 19 H. 6. 54. 20 E.3z. Accomjt 19 
& 18 E. 4. 18. where it appeareth, That*conditions ought to be performed truly and effeQually, W 
fatium non dicitur, quod non perſeverat. « | | 
2. It was reſolved; That if all the money had been paid to the heir bona fide (although that Ro? 
Woodcliffe hig father hath conveyed his whole eſtate over in the fand) it had been ſufficient. . For«he belt 
is a perſon expreſly named in the condition to whom: the payment ſhall be made, and the feoffor 153 
liranger to the conveyance that the feoffee and his aſlignees made, and the feoffor ſhall not take notice ® 
his peril of the validity of them, nor of the conditions or limitations armexed to then. So 
3. It was reſolved, 'That as this condition is in the Caſe at Bar, the feoffor could not have paid it t 
Goodall the aignee of the land, for heirs, executors, and adminiſtrators were exprefſed in the con 
tion, and the ailignee not, as in the Caſe of Littleton, Chap. Condition 78. If the Condition W%% 
That if the teoffor pay to the feoffee, or to his heirs, ſuch a ſum ſuch a day, there after the death oe 


W 


e 


-—ko 


| NEXL avoidance to Dean Carew, and afterwards the Church: being void, Dean Carew preſented, and 


Part V. The Countels of Northunberlmi S Cale. 


this word (ought) which importeth necelſity was obſerved 3 And therefore in ſuch Caſe the moncy ſhall 
not bc paid to the Executors. And fo the doubt in 12 E. 3. Condition 9, and Dier 2 Elis. 181. well 
reſolved : But the affignee of the land, although he be not named in the Condition amongſt the perſons 


343 - 


ooffec, if he die before the day limited, the payment ought to be made to the heir at the day ſet, whore 


who ſhall pay the money, yet he may well pay the money for the ſaving of his tenure, as Littleton faith, 


fol 77+ So note the difference, that the monies ſhall not paid to the aſſignee of the land without naming 
of him in the Condition,tor there the payment gocth to the defeaſance of the Inheritance, but the monies 
ſhall be paid by thc aſſignce in ſalvation of his Inheritance. Mich. 23 & 24 Eliz. in the Court of Wards, 
the Caſe was ſuch » Edward Randal ſeiſed in tee of certain lands of Inheritance 
Surrey by Deed indented and inrolled according, to the Statute, did covenant with Fobn Brown, that if 
the ſaid Brown did pay to the ſaid Randal, his heirs or affignees 400 1. the fourth day of Mirch then 


- next following, at a ccrtamn place, that then the ſaid Edward and his heirs would ſtand ſeiſcd of the ſaid 


lands to the uſe of Brown and his heirs 3 And betore the faid day Edward Randal died, and having ifſue 
a ſon, made his Will in writing, and made Alice his wite, Raph Hare, and Hrgh Hare his Executors, 
and deviſed the ſaid land to his wite during the minority of his ſon, and died, his iſſue within age, and 
in Ward to the Queen 3 and betore the day, the wite did renounce, and took Letters of Adminiftra- 
tion, And now the Queſtion was, to whom the monies ſhall be paid. And .in-this Caſe three Points were 
reſolved by the Chief Juſtices Wray and Dier, and the whole Court of Wards, that is to fay, That in 
the faid Caſe theſe words ( alſignees ) ſhall be only intended of the aflignees of the eſtate of Fobn Broppn 
for he hath an eſtate in him a\lignable, and the Law will never find an aflignee in Law, when there may 
be an afſignee in fa@ : But it Edward Randal had made a feoffment in fee, upon Condition that the 
feoffee ſhould pay the money to the teoffor, his heirs or atſignees, &c. there becauſe he dgparteth with 
his whole eſtate in fee, and hath but a bare Condition which he cannot affign over, the Law which ſhall 
never reje& any word,if by any reaſonable conſtruRion it may take cffe, ſhall make conſtruction which 
perſon ſhall be moſt apt as his aſſignee in Law to receive the ſaid monies 3; and thoſe the Law doth ad- 
Judge to be his Executors, becauſe they repreſent the perſon of the Teſtator for all goods and chattels, 
and in ſuch Caſe the feoffor cannot have any aflignee in fact. And fo a good difference; and therewith 
orecth 27 H.8.2. a. 32. It was reſolved in the ſaid Cafe of Randal, that the wife having by the de- 
viſe but a particular intereſt in the land, was not aſſignee of the land within the Proviſo : So it the ſaid 
Edward had made eſtate for life or years, &c. for none ſhall be aſſignee in this Caſe : But when the 
Covenantor departeth with his whole eſtate, as if he make a feofftment in fee, a gift in tail, a leaſe for 
life with the remainder over in fee, in ſuch Caſe the leflee for life, or donee in tail is the affignee : But {> 
long as the Covenantor hath the reverſion remaning i him, the payment ought to be made to him. - So 
it was aid, that if Edward Randal had made an athignment of his whole cltate in part, as long as any 
remained with Edward Randal, the tender ought to be made to him or his heirs. 3. It was re« 
{olved in the ſaid Caſe of Randal, That the tender ought to be niade to the heir, and not to the Execu- 
tors, becauſe the heir was expreſly named, which excludeth Executors and Adminiſtrators. Et expreſſum 


facit ceſſare tacitum. : | 

4, It was reſolved, That although that in the Caſe at Bar no title was found for the Defendant, but 
is as 2 meer ſtranger, yet the Court in a ſpecial Verdict, ſhall never doubt but of that which only the 
Jurors doubt-: And therefore for as much as they rely and conclude upon the payment, if it be a per- 
formance of the Condition or not, the Court ought not to give Judgment till they have reſolved that 
which the Jurors have referred to their conſideration, and all other matters ſhall be intended and ſup- 
plied, but only that which the Jurors have referred to the conſideration of the Court. And fo it was 
adjudged M. 3o & 31 Eliz. between Scovel and Cabel : And afterwards Judgment was given for Cuth- 
bert Godall the Plaintiff: Upon which Judgment the Defendant brought a Writ of Error in the Exche- 
querClkmber : And all the Court upon argument and debate of the Caſe there again did concur in opi- 
nion with the Juſtices of the Kings Bench, and affirmed the Judgment. And ſo this Caſe was reſolved 


by all the Judges of England. 


Mich. 39 &- 40 Eliz. in the (ommon Pleas. 


The Counteſs of Northumberland's Calc. 


Þton and the Counteſs of Northumberland his wife, Sir Thomas Cecil Knight, and Dorothy his wite, 
; William Cornwallis Eſquire, and Lwcy his wife, and the Lady Davers, daughters and heirs of the 
Lord Latimer, brought a Ozare Impedit againſt Hall and others,who pleaded a Releaſe of William Corn- 
wales pendant the Writ ; Judgment of the Writ : upon which the Plaintiffs did demur. And it was 
Judged that it went in bar but againft William Cornwalleis and his wite, and the Writ ſtood for the 
others : V;de 45 E.3. 10, in the Caſe of Ward. Et nota, That in all Caſes of a thing entire, and in 
the realty, as preſentation to a Church, Ward(hip of the body, &c. the releaſe of one {hall enure to the 
t of the other : Then it was moved, That the Count was inſufficient, for the Plaintiffs in their 

unt intitle themſelves, that the Lord Latimer was ſeiſed of the advowſon in fee, and granted the 


{0 


within the County of 
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ſo convey the deſcent to them without alledging any preſentment in the Lord Latimer or any other hy 

only in the grantee of the next avoidance 3 And it this preſethtment were good title tor the grantor an 

hic heirs or not, was the Queſtion. And it was adjudged that it wes a ſufficient title,tor he doth it in Ny 

[ 98] right and title of the grantor, and therefore ſhall (crve for him to make a title in a @ware Impedit, Thi 

; Game Law of leſſee for years, leſſee for life, tenant in Dower, tenant by the Curtelic, Guardian, tenan 

by Statute Merchant, Staple, &c. and that agreeth with divers opinions in 7 E, 4.20. 22 E,gg j 

16 H. 7. 18. a. 9 H. 7. 23. Br. Zyare Impedit 122. 23 Eliz, Dier 300. And truc it is that it is a come 

mon learning in our Books, that where tcnant for years, or tor life, bring, a Rzare Impedit, he Ought tg 

alledge ſeifin in him who hath tee, and that regularly 1s true. And yet preſcntations by themſelves q, 

ſuffice, as it appeareth 8 H. 5. 10. And this Refolution doth not oppole that Rule 3 for preſentation (x 

the grantee of the next avoidance being made in the title and right of the grantor ſhall ſerve as well f, 

' him, as his own preſentment, and doth amount to as much. As if grantee for years of a Seigniory, g 

Guardian get (ciſm of the ſervices, it ſhall be a good ſcifin for him in the revertion,and therewith agree 

F.N. B. 179. f. 45 E. 3-26. 11E. 3. Aſſſe 86. Allo it is holden in our Books, That if preſentmey 

be alledged in the Iefſor or donor, and alſo in the lefſee and donee it is not double,for the preſentment y 

the Iciſor or donor is not traverſable. And (ce for both theſe Points 18 E. 3. 15. 24 E. 3.37. 40 ka 

IO. 42 E. 3. 4. 33 H. 6.32, 33, 34+ 7 E. 4.20. 9 H. 7-23. 1 & 2 Phil. &: Ma. Dier 106. Note 

2 Caſe adjudged in which was diverſity of opinions in our Books, in which the Law is now yj 
relolved. | | 
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Mich. 40 &- 41Eliz. in the C ommon Pleas. 


Ruyie's Caſe. 


\ 


(3] PeEctween Webber and Bury in an Ejeftione firme, a ſpecial verdi& was given upon a divorce bety 
Bury and his wife, cara frigiditatis, and that the wite for three years after the marriage rye 


mntatta BETS impotentiam generations in viro, & qnod vir fnit inaptus ad generandum. And in 
ſpecial Verdi& all the examinations of the Witneſſes, upon which the Judge in the Spiritual Court xs 
moved to give his ſentence, and which were depoſed in the ſame Caſe by which the'perpetual infimiy 
and diſability of Bury ad generandum was manifeft (which were not entred in a former Verdi, up; 
which Judgment was given) by which it was pretended, that by reaſon of his perpetual - im 
the iſſue which he had by the ſecond wife was iIlegitimatez and that was the doubt in this cauſe 
the Jury conceived : And it was adjudged, that the ifſue by the ſecond wife was legitimate ; fort 
clear that by the divorce cauſa frigzditatis the marriage was diſſolved a vinculo matrimonij, and by tak 
quence each of them might marry again. Then admitting that the ſecond marriage was voidable, i 
remaineth a marriage until it be diffolved 3 and by conſequence the ifſue had during the coverture, tw 
divorce be in the lite of the parties, is lawful. See 36 Aff. 10. 39 E. 3.32, 23 H. 8. Baſtardy 44. Bri, 
lib. 2. fol. 92. 12 H.7.22. 22 E, 4. Conſultation 6. Et ſemper preſumit pro legitimatione puerorn, 0 
filiatio non poteſt probari, and a man may be habilis & inhabilis diverſis temporibus. And for this caſe (uv 
withſtanding the depoſitions by which a natyral and Foun inability before the firſt ſentey vs 
depoſed) Judgment was given that the iſſue was lawful according tothe firſt Judgment given, "And 
upon this Judgment a Writ of Error wasbrought, and after many Arguments and great dehbyain, 
—_— - 16 affirmed: by Popham Chief Juſtice and the whole Court, for the reaſos 
cauſes aforeſaid, | 


Mich. 40 & 41 Eliz. in the K ings Bench. 


Flower's Caſe, : 


99 Auncelot Flower was indicted upon the Statute of 5 Elz. for-perjury,. in giving falſe evidencetht Þ 
| 99 ] L Grand Inqueſt at the Seſſions holden at Which, &c. u Jr ind \Gment of Riot. And the kit 
Flower was by Judgment of the Court diſcharged of this lexkitmenc : for. the Statute of 5 Eliz, @-14 
hath two Branches ; The firſt is againſt procurors of perjury, and that in matter depending in Wit bf 

Bill, Action, or Information, ' The ſecond: Branch ( upon. which: the faid Flower was indicted) is ci 
againſt them who commit perjury by his or their depoſition in-dny. of (the-Courts above mentioned, f 
| being examined in perpetuam vei memoriam : And: although that this dauſe be general, and-not veſtraintt 
SER | | by any words to particular ſuits, viz. by Bill, Writ, Aon; ori Ihfortnation; as the firſt was, yet in got 
if conſtruction this Branch ſhall have reference to the firſt, and ſhall be expounded by it, and ſo one as 
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t VV. | Part V: Rooke s Cale, on 345 
ther by AG ſhall expound the other. For otherwiſe the party who committeth the perjury upon Indi&- 
ntor tae wo "(hall be punithed npon this Branch 3. and he who ſuborneth and — to ears the 
it in the perjury ſhall paſs unpuniſhed, which (hall be againſt reaſon, and the meaning of the makers of the 
its The AR. For ſome ſay, Duod plus peccat author quam ator. And ſo it was adjudged in Mbnday's Caſe 
, tenant in the Kings Bench, Mich. 36 & 37 Eliz. And che like J udgment wasgiven Trin. 39 Eliz. in the Kings 
e49., Bench in Caſe of perjury ſuppoſed to be committed upon an Inditnient of fclony. | 
4 Come 
Ouphi to | 
{elve; do CC —_—_— — IDE : 
tation of 
well for - 
—_— . Hill. 40 Eliz, in the Common Pleas. 
ſentment 
It Mo 
per Rooke's Cale. 
6. Note | , 5 n k 
now wal N a Replevin in the Common Pleas by Rookes againſt Withers, The Defendant juſtified che taking by Ca 
authority of Commiſſion of Sewers directed to B, $. and others, to ſurvey all Walls (prout in the 
Commiſſion) in the River of Thames in the County of Kent and Eſſex, becauſe that one Carter, &c. 
was aſſeſſed to every acre for repairing of a Bank, 6c. for the not payment of which he took the 
— diſtreſs, To which the Plaintiff replied, Of his own wrong, without ſach cauſe. And the Jurors 
' found the Commiſſion and the Statutes of 6 H. 6, cap. 5. & 23 H.8. cap. 5. And that the Commiſ 
ſioners did impanel a Jury to enquire of defaults, who preſented that ſeven acres of meadow in which 
the difireſs was taken was next adjoyning to the River 3 and that the bank of the River 'was adjoyning 
to the ſaid ſeven acres, for which they taxed Carter to Pay 8 «. for every acre: And the Jury further 
found, that the Occupiers of the ſaid ſeven acres have uſed always to repair the ſaid bank, ſometimes 
voliintarily, and ſometimes by preſentment. And further that divers other perſons had lands to the 
quantity of $00 acres within the fame level, and ſubject to drowning, if the ſaid bank be not repaired : 
| Andif this afſeſsment of the Owner of the land next adjoyning only without any aſſeſsment of the 
;e betwe other who had lands ſubjedt to the like danger of drowning, were lawful or not was the Queſtion. And 
nanſit in this Caſe three Points were: reſolved : eg | 
| pl | + That the finding of the reparing, &c. by the Occupiers of the ſaid ſeven - acres was not material, . 
Court ws BE becauſe the Occupiers might-be:Tenants at will, or other. particular Tenants. who by their A& cannot 
| infimy BE bind him who hath'the Inheritance. 


Ii, wn BF 2: That the Commiſſioners ought to tax all who are in danger to. be endamaged for the not repair- W 
rmpoten ing equally, and not he who hath the land next —_—_ to the River only; for the Statute of 6 H,6; [; 100 } 
le wid cad; 6in'which the Commiſſion of Sewers is formed and ſpecified, hath preciſe words in the ſame p 


3 foriti BF Commiſſion, That no perſon of any eſtate or condition ſhall be ſpared. Ita quod aliquis tenentibus terra» 
| by cod BY rut foe thnemtentorum, &fc. diviti vel pauperi, vel alteri cujuſcungque conditionis, ſtatus, vel dignitatis fierit, 
ble, ft qui defenfionem , commodum , & ſaluationem per pred. Wallias ,- foſſata, f revs pomtes, calceta, & gure 
ure, #0 giter, Oc, babent, vel habere poterint nullatenus parttatur in hac parte. if the Law ſhall be other- 
4+ Bal, BF wiſe, inconvenience may follow, for it may be that the rage and force of the water ſhall be ſo great, 
erorun, 6 BF that the value of the land adjoyning, will- not ſerve to make the banks 3 And therefore the Statutes 
caſe (nd will have all which are in danger, and are to take commodity by the making of the banks to be con- 
ntence'ns BF tribitory 3 for 2x7 ſentit commodum ſentire debet &- onus : and the ſaid Statutes require' equality, which 
ren, "And well agreeth with the rule of Equity : See the- Caſe of Bankrupts in the Second Part of my Reports. 
hboun, BY Fide35 H. 8. Br. tit. Teſtam. 19, '4 E. 3. Aſiſe 178. 11 H. 7.132. 29 E. 3. 39. avd Sir William Hats 
ealonswnd BB bert's Caſe in the third Part of my Reports 3 Caſes of equality grounded upon reaſon and equity, Ipſe 
| Ctenim leges cupiunt #t jure regantur > And notwithſtanding the ſaid words of the faid Gommillion give 
Whority to the Commiſſioners to do according to-their diſcretions, yet their proceedings ought to be 
limited and bound with the rule of reaſon and Law. For diſcretion is a ſcience or underſtanding to 
SONIFI", diſcern between falſity and: truth, between right and wrong, between ſhadows and fubſtance, between 
—_- # C4iltyandcolourable gloſſes and pretences, and not to do according to their wills and private affe&ions z 
tor S one faith, Talis diſcretio diſcretionem confundit. And Walmeſley Juſtice held, and it was not denied 
by any, That if the owner of the land were bound by preſcription to repair the River bank, that yet 
upon ſuch Commiſſion awarded, the Commiſſtoners ought not to charge him only, but ought to tax 
all who had land in danger: And to this purpoſe the Statutes were made ; for otherwiſe it might be 
that all the land ſhall be drowned before that one perſon only can repair the bank, and that appeareth by 

the words of the Statutes ; for which cauſe Judgment was given for the Plaintiff. 


* + ) 
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vent” preditii in eiſdem. And the firſt Queſtion was, if the Writ 0 


Trin. 40 Eliz. in the Common Pleas. 
Penruddocks Caſe, 


N a quod permittat between Henry Clark Plaintiff, and Edward Penruddock, and Mary his wife Defen. 
I dants, which was adjudged in the Common Pleas, and removed by a Writ of Error into the King, 
Bench, Hill. 37 Eliz. Rot. 387. the Caſe was ſuch Fohn Cocke 2. Oftobr. anno 1 Mar. builded upon hy 
own Freehold a houſe in $S. Johns ſtreet in the County of Midd. ſo near the Curtilage of the houſes | 
Thomas Chichely, that domus illa ſuperpendet, Anglice, doth hang over, magnam partemg videlicet, 3, py, 
Cuntilagii predidti, ec. And afterwards Fobn Cock, conveyed the houſe which he had ſo built to Pry, 
dock and his wife 3 And Tho. Chicheley to whom the nufans was done, conveyed his houſe to Clark th 
Plaintiff. And the Plaintiff in his @#od permittat (which he brought): proſternere domum predict”, decluy 
that the ſame houſe ſuperpendet tres pedes curtilagii predia”, fic quod aque pluviales de eadem domo deſceny. 
tes, ſolum ejuſdem curtilagii conterunt , ac magnopere , ac mndres magis magiſque conſumunt &- devaſtant, 
ea ratione curtilagii pred” quolibet pluviali tempore humeCiat” & inundat* exiſt”, ita quod predic Hentic in, 
bit* in eodem meſſuagio, nullum pro c* & eaſtament” de eodem a Þercipere poſſit, ad nocumentum li; Þ 
Dwod permittat licth in this Caſe h | 
the feoffee or not : And it was objected, that when wrong and injury is done by levying of a nuſans  Þ 
which an Action licth, that if he who hath the Freehold to whom the nuſans is done convey the (a: 
ovgr, now this wrong is remedileſs : As it the Lord encroach rent of his tenant, the tenant cannot avod 
this wrong in an Avowry, but in an Aſiſe, or a Ceſſavet, or a Ne injuſte vexes he may. But if thetenar 
to whom the wrong is done enfeoffeth another, his teoffee ſhall never avoid this wrong 3 for he (hull take 
the land in the ſame plight it was given him, and that appeareth by 33 E. 3. Avowry 255, & 8E.1, 
Avowry 217. & 4 E. 2. Avozry 201. Allo if a man be feifed of land to which is Common appenday 
and he is diffeiſed of the Common, upon which he bringeth an Aſſiſe, and afterwards enfeoffeth ancty 
of the ſaid land, the Common is extind tfor.ever 3 and therewith agreeth 4 E. 3. for which they ay 
ceived that the feoffee ſhall nat have a Z#od permittat to. avoid the wrong and-nuſans made in the tix 
of the feoffor. But -it was anſwered and reſolved, That the diſtilling of the water in the time of g 
feoffee is a new wrong, ſo that the permifſion-of the wrong, by the teoffor, or his tcoffce to continuy 
the prejudice of another ſhall be puniſhed by the feoffee of the houſe to whom, &c, And if the ſame( 
not be reformed after requeſt made, the @od permittat lieth againſt the feoffee, and he (hall ror 
damages if he do not reform it, but without requeſt made, jt doth not lic againſt the feoffee, but again 
him who did the wrong it lieth without any requelt made, for the Law doth not require any requelth 
be made to him who himſelf doth the wrong 3 And ſo this Caſe not like to any of the Caſes which ur 
been put on the other fide. Vide 4 Aſſ. 3. 4 £4 3.,36-. 5 Ec3443. where it appcareth, that the fecfſee (d 
have a 2zod permittat © a nuſans levied in the time of the teoffor : And with this Judgment agrat, 
Judgment given by Sir Chriſtopher Wray Chief Juſtice and the whole Court of Kings Bench, Mich, 14 
25 Eliz. where the Caſe was 3 John Kolfethe tather wag ſciſed of a houſe in Hemelhamſtead in fee; al 
Richard Rolfe the father was alſo (eiſed of a piece on the South and Eaſt parts adjacent to the (aid hat; 
and Richard Rolfe built a houſe upon his piece. of land aforeſaid, fo neax the houſe of the ſaid John Bi, 
that the Faves of the ſaid houſe did hang over part of the hquſe of che faid ,Fobn Rolfe, ſo that the nu 
which deſcended from the houſe of the {aid Richard Rolfe,; fell upon part of [the houſe of the ſaid Jþ 
Rolfe,and afterwards Fohn Rolfe died, and his knd deſcended to his ſon , and afterwards che (aid Ri 
Rolfe died, and'his tand deſcended-to his ſon, who upon requeſt made by the ſaid John the fon didt 
zcform the ſaid\ wrong, bat ſuffered the Edves of his houſe to hang over the houſe of the (aid Jon tre 
ſon for a certain time 3 the :wall of .the hauſe of the ſaid'Zohn the ſon became rotten, &c, upon which 
matter John the ſon brought an Action againſt Richard the ſon, upon which Richard the fon did daur 
in Law; And ic-was adjudged that the Action. was 'maintenalle,” becauſe the Defendant upon welt 
made, did: not reform the nufans which his/father made, but ſuffered - the fame to continue to the pre- 
judice and damage of the Plaintiff, ſon and heir to hum to. whom the wrong was done. Vide 2 H.413 
31 E. 3. Voucher 272, 20 Afſ. þ. 18. 19 Aff. p..6, and with this Judgwnent in the principal Caſe age 
the Regiſter-199. b. & F.N. B. 124. And the Statute of J2þ,2, cop. 24; by which it.is cnacted, ui þ 
transferat* domus, murus,&c. in alian: perſonam, breve non denegat”, ſed de cetero,cum in uno caſy conceds' bit 
in conſimili caſu,; ſimili remedio indigente, ficut prins, figt breve, Et ſi hujuſmodi levata ad nacumentum, tranft 
rant” in aliam perſonam, de cetero fiat breve, &c, By which it appeareth, That the Writ in our Caſe wl 
lieth, and ſo it was adjudged in the Common Pleas,' that the .Quod permittes, inthe Cale at Bar did wel 
lie. Vide-14 Eliz. Dier 319. Madam Browns. Caſe, And, Hill, 35 Eliz. Rot. 493; between: Beſwick 
Camden in the Kings Bench ++ Upon which Judgment in the Caſe at Bar Peyrnddock, and bis wite brow 
a Writ of Error in the Kings Bench, where Popham: Chief Juſtice, and all the Juſtices of the Kings Bob 
did concur in opinion with the Juſtices of the Common Pleas, as to the Point there adjudged : And it Was 
moved in the Kings Bench, If the feotfee might abate the nuſans as the feoffor himſelf, and as well in the 
hands of the roffte who did not the nuſans, as in the hands of the feoffor who did the nuſans; And ! 
the feoffee of the houſe to which the nuſans was made may do it, if he may do it before he have {0 
ſpecial prejudice, as in diſtilling of the water, or if he ought to fiay till he hath ſpecial prejudice. An 
Popham Chict Juſtice held in þoth Caſes, _ the feoffee might abate the nuſans, and that before any pre} 
dice, for it is reaſon that he prevent his prejudice, and ſiay not till it be done, which was granted by" 
whole Court. And afterwards the Judgment was affirmed : And fo this Caſe was adjudged by all the 
Judges of England. Puſ 
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Paſch. 41 Eliz. Rot. 513. 


IVindſor's Calc. 

N 1 Ouare Impedit by Andrew IW, indſor againſt the Archbiſhop of Canterbury, Fletcher, OA for the 
Church of Buſcot in the County of Berks : The Plaintiff counted that he had a Mannor to which 
the Advowſon of two parts of the {aid Church was appendant, and that the Defendant had a Mannor 
to which the Advowlſon of the third part was appendant 3 and upon the Count, and at the Par, the 
Caſe was ſuch : The Plaintiff hath the Advowſon of two parts, the Detendant of the third 3 the Plain- 
tiff preſents once, and the Incumbent dicth, and afterwards he preſcnted in the tunc of E, 6. Parrywho 
was admittcd, inlticuted, and-induftcd 3 And afterwards in the time of Queen Mary he was deprived, 
becauſe he was a married man and a favourer of the Religion in the time of E4. 5. and the. Church 
being void by his deprivation, the Defendant preſented his Clerk, who was admitted, inſtituted, and 
inducted, & remanſit in Eccleſia pred. uſque 1 Eliz. and then deprived by Jervel and others of the High 
Commiſſioners, and the tirlt ſentence declared and adjudged to be void, and Parry the tixti Incumbent 
reſtored to the Church : And afterwards. the Dctendants Clerk ſo deprived dicd, ane then Parry dicd, 
and the Defendant preſented as in his turn, for as much as his Incumbent was deprived, and Parry 
the Incumbent of the Plaintiff reſtored , by whoſe death. the Church now becometh . void 3 upon 
which the Plaintiff did demur in Law : And it was adjudged againſt the Plaintiff, And-in this Caſe 
it was agreed, That if two have title to preſent by turns 3 and one preſent who is admitted, inſti- 
tuted, &c. and afterwards is deprived for Crime or Herelie, or any other cauſe, .yct he ſhall not preſent 
apain, but it ſhall ſerve for his turn 3 So if he preſent a mcer Lay-man, who was admitted, inſtituted,&c. 
although it be declared by ſentence that he was uncapable, and thercfore void ab initio; yet becauſe that 
the Ghurch was full till the ſentence declaratory came, it (hall ſerve for his turn becauſe it was but void- 
able, as in the Caſe of Litt. If the Lord marricth his Ward within age of conlent, and afterwards he diſ- 
apreeth to it, now It is no —_— ab initio, yet he ſhall marry him again. Vide 27 H. 6. Gard, 118. 
If the Guardian marrieth his Ward, and afterwards they are divorced cauſe precontraus, yet he ſhall 
not have the marriage of him again : But when the admiſſion and inſtitution are meerly void, then 
without doubt it ſha not ſerve for a turn, as if his preſentee had been admitted, inſtituted,and induged, 
but he hath not ſubſcribed to the Articles according to the Statute of 13 Eliz. 23 Eliz. Dier pl. ult. But 
in the principal Caſe, although the Defendants Clerk was Parſon for the time to all purpoſes, and during 
the firſt deprivation Parry was not Incumbent ; yet when the ſecond ſentence came, then Parry was In- 
cumbent again by force of his preſentation, inſtitution, and induction, and needed no new inſtitution, &c, 
And by force of the ſecond ſentence the preſentee of the Detendant was removed, and Parry reſtored 3 
Then when Parry died, who was the laſt preſentee of the Plaintiff, the Defendant hall preſent in his turn, 
for the preſentation which he made, now upon the matter during the lite of Paryy, being the ſecond 
preſentee of the Plaintiff, cannot be in his turn, when Parry dieth Incumbent by force of the Plaintiffs 
preſentation : But if Parry had died before the ſecond ſentence, or had not reverſcd the former ſentence, 
then the Defendant had had his turn : And note, that the Writ was ad Eccleſiam, and the Count was 
de adweatione duarum partium, and well. Vide Dier 6 E. 6.78. bs F. N, B. 39. b. vide Trin. 14 Eliz. 
Rot, 1060, in the Common Pleas, and Hill. 38 Eliz. Sir Thomas Stanhop's Caſe in the Common Pleas : And 
I conceive that the Writ ought to be general, as F.N, B. and divers other Books are z but -the Count 


ought to be according to his title, 
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_» Trin, 43 Eliz. Rot. 1084. in the Common Pleas, 


Hungate's Caſe, 


"yo: brought an Aion of Debt upon an Obligation againſt Meſe ind Smith, the Condition 
of which was to perform the arbitrement of two, between the Plaintiff of the one part, and the 
endant of the other part 3 Ita quod arbitrium pred. fiat & deliberetur utrique partium predifiorum before 
ſach a day : And the Defendants pleaded that before the day the arbitrement was made, but was delivered 
to the Plaintiff, and Meſe one of the Defendants,and not to Smjth ; upon which the Plaintiff did demur, 
nd Judgmerit was given againſt the Plaintiff, And it was reſolved , that ſometimes this word 
Werque) is diſcretive and ſeveral , and ſometimes colle&ive , and conjoyned : As it two or three 
unden_in an Obligation, & utrumque eorum, this word wutrumque maketh the Obligation ſeve- 

> S It is holden in 28 H, $. Dier 19, 6. But in the Caſe at Bar it ſhall be taken colledre. 
And the Rule to know in what ſenſe it ſhall be taken, and when it ſhall be taken either ſeverally or 
Joyntly is to conſider the ſubje& matter, and to make conttruction according to congruity of reaſon, and 
ut evitetur abſurdum, as in the Caſe of 39 H.6.7. the condition of an Obligation was, ft zterqree eorum, 


ſeil, the obligor and obligee, ſteterit arbitrio Robert Bozom, &c, and it was adjudged that _ oft 
| 4 y 2 tnem 
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them were bound pro parte ſia, and not one for the other ; for that ſhall be abſurd andzagainſt reaſyy * 
And in the Caſe at Bar, for as much as each of the partics is ſubje& to penalty and damage, it is reaſy, 
that the arbitrement hall be delivered to each of the partics,- to the intent they may perform, it, and _ 
the danger of breaking of it. 2, It was reſolved, that if two be of one part, and two of the other Part 

and the words are (as above) ita quod deliberetur utrique, that the delivery of the arbitrement to One of 
the one part, and to another of the other part is not ſufficient 3 for the party is to be intended of tþ. 

whole party, one is as well within the penalty and danger as the other. And for as much as the 4j;. 

trement was not delivered to Smith, Judgment was given againſt the Plaintiff, 
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Trin. 42 Eliz. in the Kings Bench. 


Baker's Caſe. 


. IF 4 


on Evidence'in an EjeJione firme, between Middleton and Baker, it was reſolved by the wh 

Court, That if the Plaintiff in evidence ſheweth any matter in writing, or of Record, or anyſy. 
tence in the Eccleſiaſtical Court, upon which a queſtion in Law doth ariſe, and the Defendant offerch 
to demur in Law upon it, the Plaintiff cannot refuſe to joyn in demurrer, but he ought to joyn int 
demurrer, or wave his evidence. So if the Plaintiff produceth witneſſes to prove apy matter in fi 
upon which a queſtion in Law doth ariſc, if the Defendant admitteth their teftimbny to be true, ts 
alſo the Defendant may derour in Law upon it, but then he ought to admit the evidence given bythe 


Plaintiff to be true; and the reaſon thereof is, That matter in Law ſhall not be put to Lay-men, 


(77 


TOK 


may the Plaintiff demur upon the Defendants evidence, mutatis mutandis : But if evidence be Given fir 
the King in information, or other ſuit, and the Defendant offer to demur upon it, the Kings Cound 
are not tied to joyh in_demurrer, but. in ſuch Cafe the Court® ought to dire& the Jury toni 
the ſpecial rnatter, and upon that they ſhall adjudge the Law, as it appeateth 34 H. $. Dier 53; bt 
that is by the Kings Prerogative, who alſo may wave a Dethurrer, andtake ifſue at his pleaſure, 9u 


Nota. 
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- Mich. 39.0 40 Eliz. in the Common Pleas. 


[- , Boulſtn's Cale. 
BEtween Boulfton and Hardy it was adjudged in the Common Pleas, That if a man have Cony-boroug 

in his own land, which increaſe in ſo great number that they deſtroy his Neighbours land adjow 
ing, that his Neighbour cannot have an Action on the Caſe againſt him who maketh the Cony- 
for ſo ſoon as the Conies come in his Neighbours land he may kill them, for they are fere nature, 
he who maketh the Cony-boroughs hath no property in them, and he ſhall not be puniſhed. for thehurt 
which the Conies do wherein he hath no property, and which the other may lawfully kill. Anditwas + 
reſolved in this Caſe, That none may new ere& a Dove-cote but the Lord of the Mannor, and if ay 
doth, he may be puniſhed in the Leet, but no Action upon the Cafe lieth by any particular man{{or the 
infinitene(s of Actions that may be brought : And of ſuch opinion, as to the new ereQion of a Dow 
= _ Sir Roger Manwood Chick Baron, and the Barons of the Exechequer in the Excheque 
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Hil. 43 Eliz. Rot. 1807. in the Common Pleas. - 
| , EET ;  Alderns Caſe. 
| an EjeGione firme by Smith againſt Alden > The Defendant pleaded that the Tenements in which 


were parcel of the Mannor of Odiham in the County of Southampton, &c. quod quidem manerinm # 
de arttiquo dominico, &c, and demanded the conuſans of the Court 3 upon which the Plaintiff did om | 
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PV Sir Henry (onftable's Cale. 


349 


in Law : And it was objected that this Action was but in the nature of Treſpaſs, and in old time, in 
It the term was not recovered, but only againſt him in the reverſion 3 And in Treſpaſs for breaking 
of a Cloſe abd felling of trees, ancient demeſne is no plea, as it is adjudged in 46 E. 3- I. Alſo lands 
in ancient demeſne ſhall be extended by Elegit, becauſe the Freehold doth remain as it was before, and 


yet the intere 


the plea was good. 8 = | | 
_ done that the common Indictment 1s that the title and right of the land came in debate, as in 


a Replevin, 1 2 Writ of Meſne, in a Writ of Ward, in Accompt againſt Guardian in Socage, ancient 
Jemeſne is 2 good plea, for the appearance and common intendment that the realty doth come in debate, 
>1.E. 3. 10. 4 E.3- 4 46 E- 3-1: So in accompt againſt a Baily, for it is brought for the iffues and 
"ofits of the and, which* is ancient demeſne, which ought to be determined in the Court of ancient 
demelnc. Vide 21 E. 4. Ancient demeſne 6. | | BITS 
>, In this Action of Ejecione firme, the Plaintiff ſhall recover the poſſeſfion of the land, and ſhall 
have execution alſo per habere facias poſſeſſionem, and therefore not like to execution by Elegit 5 for there 
no Judgment is given to recover the poſſeſſion of the land in Court of Record, but only execution 
done by the Sheriff in the Country : But in an Afſiſe brought by Tenant by Elegir, ancient demefne is a 
good plea, as it is holden 22 Aff. 45- And there ſome ſay, That land in ancient demeſne is not ſubje& 
to Elegit, bat the Law is holden contrary at this day for the reaſon aforeſaid;” 'And where any intereſt 
in the land ſhall be bound, or that the realty come in debate, it ſhall be reaſonable that thoſe in ancient 
demeſne, who belt know to try it and deterrhine it, have the conuſans of it. :. And if this Adﬀion pro- 
ceedeth in this Court, the Sheriff cannot return any perſons within ancient detheſne 3 and if he return 
any, he may be challenged and withdrawn, and'thereby the true inſtitution of: the Law defeated; jel. 
That the intereſt of every man {hall be tried per probos &+ legales homines de vicenet”, ec. who beſt know 
the truth of the matter. And for as much as at this day all titles of lands are for the greateſt part tried 
in Ejettione firme, If In this ancient demeſne ſhould be no good plea, the ancient privi edges-(which the 


{{ of the land is changed by this Execution, 7 H. 7. 1. But it was anſwered and reſolved | 
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Law for the repoſe and quiet of thoſe of ancient demeſne allowed to then, to the intent they may apply 


themſelves to their Tillage and Husbandry, and therefore are fo greatly regarded and favoured/ih our 
Books) ſhall be utterly taken away and defeated. Vide 44 E:3.22: [000 | | | 


Ph. 43 Elie. in the Kings Bench, © || 


#2 Sir Henry Conſtable's Caſe, yy 


F Or” 


gk Henry Conſtable brought an Aion of Treſpaſs againſt Gamble, and declared, That King Phil; 
and Quee were ſeifed of the: Mannor and fee of Holderneſs in the County of York Th thetr 
demeſne as of fee 3 and by their Letters Patents granted the faid Mannor and' fee with wreck 6f the Sea 
within the aid Mannor and fee, to Henry Earl of Weftmerland in fee, 'who conveyed them | to Sir John 
Confiable father of the Plaintiff, whoſe heir he is in fee : And farther declared, that certain'goods, ' ſet. 


[ £06 ] 


twelve (hirts and five cloaks were wreck and caſt upon the land within the Mannor of Barnefton, which-is 


within the ſaid fee of Holderneſs, and that the Defendant took the fail goods, &c. The Defendant 
pleaded to ile, and thereupon a ſpecial Verdi was found to this | > ſeit. That the conveyance 
tothe Plaintiff of the Marmor and fee aforcſaid was, true as he hath declared 3 and that the aj Mannor 
figer arens aqna ſalſa minime coopertas Manerii de Baneſton, infra fluxum & refluxum maris in Manerio de 
Barnefton, oy: for other parcels of the goods, that they whe Sealy ſuper aquas mars refluentes ex arenis 
ou/dem Maneriz de Barneſton infra fluxum & refluxum maris, &&c.,” And that the Defendant took all the' (aid 
g00ds and'(ciſed them to the uſe of the Lord Admiral, &c, And damages afſeſſed entirely for all :' And 
ſi ſufer'totam materiam, &c. And this Caſe was often well argued at Bar and Bench, and at the laſt Judg- 
ment was given againſt the Plaintiff, And in this Caſe five: Points were reſolved: PR” 
1, That nothing ſhall be faid Y/reccum maris, but ſuch goods only which are caſt and left uport the 
land by the Sea 3 for Wreceum maris ſignificat illa bona, que naufragio ad terram tur : Flofam is 
when a Skip is ſank, or otherwile periſhed, and the goods flote upon the Sea; Jelfems is when the Ship 
15 1n danger to be ſunk, and for lightning of the Ship the goods are. caſt into the Sea, and afterwards 
notwithſranding the Ship perifheth, Lagan, or rather Ligan, is when the goods which are ſo caſt into 
the Sea, and afterwards the Ship periſheth, and ſuch goods fo caft are fo heavy that they fink to the bot- 
tom, and the Mariners to the intent to have ther again#tie to them a boy, or cork; or ſuch other thin 
will not ſink, ſo that they may find then again, and it is called Ligan a ligando 3 and norie 
goods which are called Fetſam, FlorſamF#and Ligan are called wreck ſo long as they remain in or 
upon the Sea, but if any of t by the Sea be put upon the land, then-they hall be ſaid wreek. . So 
Plaſam, Fetſam, and Lagan, being caſt upon the land (hall paſs by the grant of wreck : And where it 
8 Provided by the Statute of 15. 2. cap. 3. that the Court of Admiralty ſhall not have Juriſdi&jon of 
vo of the'Sea, yet he ſhall have conuſans anduriſdiQtion of Flotſam, Ferſam, and Lagan'; for wreek 
Sea is, when the goods are by the Sea caſt ufſon the land, and ſo infra Comitat', whereof the Com-. 
mon Law taketh conuſans, but the other three are all upon the Sea, and therefore of them the Admiral 
«1 jJunſ{dition, Brafon, lib. 3. cap. 3. fol. 120, Item mags proprie dici poterit wreccum, fi navis frangatur, 
& a milus vious evaſerit, & maxime fi domin rerum ſubmerſus fuerit, & quicquid inde ad terram (note 
words) venit, erit Domini Regis. And that ulſo appeareth by the Book of Entries, fol. 61 - 5 [ - 
| reſpaf s 


of Barieton was within the (aid fee : And further, that parcel of the ſaid goods were wreck, and caft 
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1 TYrech. Always when wreck is claimed by preſcription (as by Law it may be the pleading ; 
Treſp 54 be ata prod 11's ad terram projed”* And another ptcſcr iption 1s there, habcre om Ml, _— 
maris infra precincium Manerii,ſive Domini predi@t” project”, & flootſam maris infra cundem precinti? devenient. 
by which the difference between Wreck and Flotſam appearcth. Sce 9 E. 4.22. wicck is whey it 
caſt upon the land, 11H. 4.16. 5 E. 3.3. & 29. 21 H. 6. Preſcription, I 4 F.2, in Ircſpaſs "i 
s H.7.36. 39 H.6.37. & 9 H. 7. 20. acc: Vide Regiſter 102. b, the Writ faith, Oftenſury a 
cum idem Tho. Dominus Manerii de. Eftombavent exiſtat & ibidem habere debeat, ipſeque & anteceſſng ho 
Domini Manerii pred a tempore quo, Oc. non exiſtat memoria, hucuſque habere conſucverunt wreceum = 
infra precind Manerii pred” Johannes & Robertus, bona & catalia ad walenc* cent” ſolid” apud S. infy he. 
cinGi. ejuſdem Manerii ad terram projed”, & que ad ipſum. Tho. tanquam wreccum pertinere deberent, vi On. 
mis ceperunt &- aſportaverunt. 1 the Statute of 15 RK. 2.:cap. 3. proveth it allo, And it is. enady 
and declared, That wreck of the Sea ſhall be tried and determined by the Laws of the Jand, which ©, 
not be extended to Flotſam, {ſam and Lagan, for they arc in or upon the Sea, ard therdore cany 
be tried and determined by the Common Law, for it wantcth trial, but are to be determined beforeth 
Admiral. | | 

2. In this Caſe it was reſolved by the whole Court, that the foil upon which the Seca floweth'ay Þþ 
ebbeth 3 ſcil. between the high water mark and low water mark may be parcel of the Mannor of a Sy, 
jc, 16 Eliz. Dier 316. acc', And fo it was adjudged in Lacie's Caſe, Trin. 25 Eliz. in this Cay, 
And yet it was recſoved, That when the Sca floweth and hath plenitudinem maris, the Admiral ſhall ae Þ 
juriſdiction of every thing done upon the water, between the high "water mark and low water nai, 
by the ordinary and natural courſe of the Sea : And ſo it was adjudged in the faid Caſe of Lacy, th 
the felony done upon the Sea ad plenitudinem maris, between the high water mark and the low wr 
mark, by the ordinary and natural courſe of the Sea, the Admiral ſhall have juriſdiction 3 and yet wha 
the Sea doth ebb, the land may belong to a Subje&t, and cvery thing done upon the land when theland 
is cbbed ſhall be tried at the Common Law, for the ſame is then parccl of the County, and infrumy 
Comitat”, and therewith agxeeth 8 E. 4. 19.', So note, that below the low mark the Admiral hat ty 
ſole and abſolute juriſdiction, and between, the high water. mark and low water mark, the Conny 
Law and the Admiral have feviſvem Imperium; itcrchangeably as is atorcſaid, ſcil. gne upon the waz 
and the other upon the land. And Sir John Popham Chict Juſtice ſaid, That in trial of a Nife 
between the City of Briſtow and the Lord Berkley, it was holden by the Juſtices of Afliſe #That wh 
the Lord Berkley had a Mannor adjoyning to the Severn, and preſcribed to bave wreck within his 
nor, and certain goods floted between the high Water and low wates mark, ,and the City of Brifll 
Flotſam there z And it was holden that the ſaid goods were not wreck as Jong as they were flotingyy 
the water between high water and low water mark. Sce the Book in 5 E. 3. 3. in a Replevin brayt 
by William de N, of London againſt Sir Henry Newil, and counted that the Defcndant took thre 
of Herrings, and a Ship and the Defendant pleaded that he was Lord of the Mannor of Warling, ul 
preſcribed to have wreck within his Mannor, and that the Herring and Ship were wreck within 
Mannor : To which the Plaintiff ſaid, that they were our goods in the keeping of the Mariners whi 
arrived by the Sea,and that he took them out of their cuſtody : Judgment if he can claim as wreck? 
which the Defendant ſaid, we took them as wreck, Hors de.cheſcun gard 3 upon,which Book I oblen 
three things, 1. That wreck may be claimed by preſcription 3 2. That for as much as a Ship amt 
be wreck, ſcil. caſt upon the land, but between the high and low water mark, that there it fold 
that that was parcel of the mayor : 3. That if the Ship  perith, yet if any of the ſcrvants eſcaps, f 
Law faith, that they have the cuſtody of the goods, andythey are not wreck, 39 E. 3. 5. One preſabd 
to have royal Fiſhes, as Porps, 6c. found within his Mannor, that it ſecmeth to be between the highal 
low water mark. _- SE | | 

3+ It was reſolved, That the King ſhall have Flotſam, Jetſam, & Lagan, when the Ship periſhah 0 
when the Owners of the goods are known, as in 46 E, 3.15. appeareth, that goods caſt into te 
for fear of tempelt are not forfeit. Vide Fe..N. B. 112. c. 5 E. 3. 3. 9 E. 4. 22. that the Ship ouſt 0 
periſh, which is called ſhipwrack ; And that is alſo proved by the A&t of Weſt. 1. cap. 4. whit 
faid, If a man, dog, or cat eſcape alive, (which is to be intended when the Ship peritheth) axdthers 
with aprecth Bradon, lib. 2. cap. 18. fol. 41." Ttem ſine traditione res babita pro derelift”, ubi Domink fat 
deſinit eſſe Dominus, fi autem cauſa navis alleviande, non fic, quia non ea voluntate tjecit quis, ut deſuat 4 
Dominus. And a man may have Flotſam and. Jetſam by. the Kings Grant, and may have Flotſam witiW 
the high and low water marks by preſcription, as it appeareth before. And thoſe of the Weſt Count 
preſcribe to have wreck in the Sea ſo far as they may ſee a Humber barrel. 

4. It was reſolved, that the Statute of We. 2. cap. 4. by which it is enacted, That of wreck of tt 
Sea it is agreed, that there where a man, dog, or cat, eſcape alive out of the Ship or Veſſel, not 
thing within them ſhall be adjudged wreck, byt the goods ſhall be ſaved and kept by the view of 
Sheriff , Coroner, or Kings Bayliff, 8c. ſo that if any ſue for thoſe goods, and can prove i 
they belonged to him, or that they periſhed - in his keeping within a year and a day, they {hall be 
ſtored to him without delay, &c. was but a declaration of the Common Law ; and therefore all that 
which is provided as to wreck, extendeth alſo to Flotſam, Jetſam, and Lagan. Bratjon who wite 
the time of H, 3. before the making of the ſaid Ac, ſpeaking of Wreck, ſaith, Er quod bujuſmd dit 
debet wreccum, werum eſt., niſi fit, quod verus Dominus aliunde veniens, & certa judicia & ſigns donavers 
es eſſe Jaas, ut fi canis vivus inveniat', & conſtare poterit, quod talis fit Dominus illius canis preſumpiiie a 
hoc #Hlum eſſe Dominum illius canis & illarum rerum : eodem modo fi certa ſigna impoſita fuerint mereibW : Wh 
which it appearcth, that the Statute . of Weſt. 1. which is made 3 E. 1, was but a declaratory of 
Common Law, againſt the opinion in DoFor and Stxdent 118. that if the Owner dieth, his Execyiv 


or Adminiſtrators may make their proofs, And in mgny Caſes concerning time, the Common3 0 
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ding "+ 00 veth a year and a day for convenient time 3 as in the Caſe of itray, if the Owner (Proclamations be- 

preccn f i made) dot claim the ſame within a year and a day, the ſame is forfeited. So a year and a day is 

ie *| oiven in Caſe of Appeal, and in Caſe of Deſcent after entry or claim 3 of Nonclaim upon fine, or Writ 

= ih right at the Common Law 3 of a Villam dwelling in Ancient demeſne ; of the death of a man who 

s 236 hath blow or wound 3 of Protections, Effoins of the Kings ſervice, and in many other Caſes : And the 

 Quare ear and day in Caſe of wreck, {hall bc accounted from the taking or ſeiſure of them as wreck ; for 

jor ſui although that the property is in Law veſted in the Lord betore ſeiſure, yet until the Lord (ciſeth, and. 

" mas | caketh it into his actual pollcion, it 15 not notorious who claimeth the wreck, nor to whom the owner - 

fa re. (hall repair to make his claim, and to ſhew to him his proofs. And if the wreck doth belong to the [ 108 | 
On | King, the party may have a Commiſſion to hear and determine the truth of it, and that by verdict of ey 
enatl Þ AEST a honeſt men, for no proof is allowable by Law, but the verdi& of twelve men : And if it doth, 

ch cay | bclong to another then to. the Kitg, then if the owner cannot ſatishe him who claimeth the wreck by 

-_ his mark or Cocket, Or by the Book of Cuſtoms, or by teſtimony of honeſt men, then the owner may 

"orette have ſuch Commitſion, or may brivg his Action at the Common Law.and prove the ſame by the verdi& 


* of a Juryz And if the Commithon be awarded, or the Adion be brought within the year and day, 
rig although the verdict be given for him afterwards, it is ſufficient. See Regiſter and F. N,. B. 12, For the 

a Ub F Commiſſion, vide Statutes Weſt. 1. cap. 4. 4 E. 1, de Offic, Coronat. 15 R, 2. cap. 3. 27 Es 3« Caps 13s 
s Con, i Britton, cp. 17. © 33 Stamf. Prerogat. Regis. And note, that the Act of Prerogativa Regis made in 17 E: 


wp ty eap, 11, enacted, Quod Rex habebit wreccum maris per totum regnum, &c. 1s but a declaration ' and an 
mn SG .frmanceof the Common Law. For notwithſtanding that the Statute being made within time of memo- 


acy, tlut : ry, 4 man may preſcribe to have wreck, as it appeareth in 11 H.4, 16, Stramf. 38, F.N.B. 91. a. 5 Hi7. 
"2 36, 5.3: 3- & 59. 9 E. 4.12, Ov. - 
6 When | 5. It was reſolved in the Caſe at Bar, That part of the goods paſſed by the name of wreck, and part 
cla of the goods were Flotſam, and did not paſs by the grant of wreck, and'damages were intirely aſſeſſed 
frumu We for all. And in Treſpaſs the Plaintiff ſhall recover damages only for the value of the goods, and for 
hat in this cauſe Judgment was given againſt the Plaintiff, And the Book in 21 H. 7. 43. was cited, where the 
A_ Caſe is, That in Treſpaſs the Defendant juſtifieth as to one thing, and pleadeth Not Guilty of another, 
and theyare at iſſue, and the Jury enquired of one thing only, and taxed the damages for both entirely. 
'  Fineux hed the verdict good for the thing found, and that he ſhould have a Writ of Enquiry of dam- 
; apes, Qyod fit negatum per totam Curiam. Dier 22 Eliz. 269. in Ejectione cuſtodie agreeth with this Judg- 
ment, And it was adjudged M. 14 & 15 Eliz. in this Court in Treſpais by Pooly againſt Osburn of 
ing his Cloſe and. beating his ſervant, and doth not fay, per quod ſervitium amiſit, the Defendant 
pleaded Not Guilty, and the} urors found him gulty and aſſeſſed damages intirely ; and becauſe the | 
Plaintiff had not cauſe of Action for beating of his ſervant, becauſe he hath not averred that he loſt his 
ſervice, for this cauſe the Plaintiff took nothing by his Bill. And Catline then Chief Juſtice cauſed the 
reaſowand cauſe of the Judgment to be at large ſet down in the margent of the Record, 9 H.7. 3. 
in Reſeow ace*. And it was adjudged accordingly, M. 3o & 31 Eliz. between More and Bedell, in an 
AQion upon the Caſe upon Aſſume which began in the Kings Bench, M. 28 & 29 Eliz. Rot. 476. 
where the Defendant promiſed to do divers things, and the Plaintiff alledged two breaches, whereof 
one was inſufficient, the Defendant pleaded Non afſumpfit, the Jury gave damage generally. . It was 
reſolved, 1. That it ſhall be intended that they gave damages for both : 2. That for as much as the 
Phintiff had no cauſe of :damages for the one, for this cauſe the Judgment given for the Plaintiff in the 
Kage Bench was reverſed by a Writ of Error brought in the Exchequer Chamber. | 
NoteReader, at the firſt, the Common Law gave as well Wreck ,, Fetſam,” Flotſam, and Logan upon 
the Sea, as Eftray (which BraGon calleth animalia vagantia) or as other call them animalia vacantia, quiz 
Domino vateri debent, treaſure trove, and the like to the King, becauſe that by the rule of the Common 
Law, 'when no man can claim property in any goods, the King ſhall have them by his Prerogative. 
And therefore Bra&on, lib. 3. cap. 3. faith, Smnt alia qguedam que in nullius bonis eſſe dicunt”, ficut wreecum 
mart,” groſſus piſcis, ſicxtt flurgio, O& balena, & alie res que Dominum non babent, ſicut animalia vagantia, que 
fuat Dominz Regis propter privilegizem. So that it appeareth by Bradon that the King (hall have Wreck,as he 
ſtall have great fiſhes, 6c. becauſe they are nullius in bonis, or as he ſhall have animalia vagantia, five vacan- 
tis, ſeil, Eftrays, becatſe none claimeth the property. And note, that Wreck is Eftray upon the Sea 
coming ito land,. as eltray of beaſts is upon the land coming within any priviledged placez and the Law 
glvethin both Caſes a year and a day to claim them, And Bra&on in the ſame Book, 1b, 3. cap. 33s 
fol. 135/faith, Navis, nec batellus, nec alia catalla de bis qui ſubmerfi ſunt mari, nec in ſalſa nec in dulci aqua, 
' wpreccum erit, cunt fit qui catalla illa aduocet, & hoc docere poterit , and fo he fitly betore refembleth it to an 
| Efiray: And if the goods of an Infant, feme covert Executrix, a man in priſon, or beyond Sea, cfiray 
| , and be proclaimed according to the Law, if none claim them within the'year and the day, they all ſhall 
| bebounden,” The ſame Law is of wreck of Sea, for the Law is firict and binding in both Caſes 3 buc 
it appeareth-by the opinion of Braon and Britton alſo, that Flotſam, Fetſam, and Lagan, ſo long as they 
ae mor upon-the Sea, do not appertain to the King, ſed occrpants concedunt”, quia non eſt aliquis qui inde 
Irnilegiuans babere poſit, Rex non magis quam privata perſona propter incertum rei eventum ('& paulo ante reddit 
inde rationem ) eo quad conftare non poſit ad quam regionem efſent applicanda, And Britton, lib, 1, cap. 17. 
Treafore hid in the ground, we will that it be ours, and if it be found in the Sea, be it to the hnder. 
But 3S It appeareth before by the Reſolution of the whole Court, the Kirg {hall have Flotrſam, Jetſam, 
and Laganas is aforeſaid,by his Prerogative,although they be in or upon the Seca : And the Sea is of the 
Kings all eance,and parcel of his Crown of England:as it is holden in 6 R.2. Proteion 46. & Britton, cap- 
3. well agreeth with the opinion of Bradon, ſcil. that Wreck is a thing in n«lins bonis 3, for there he ſaith, 
cre is alſo purchaſe by Franchiſe granted, by name of a thing found in no mans goods,as a Wreck of Sea, 
and cattle eſtraying,Conies,Hares,Patridges,and other ſavage beaſis,by franchiſe to have Wreck found in his 
biland waif and firay found in fee, Warrens, and his demeſne lands, Paſch, 
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xley brought an Action of Trover and Converſion of 20 ſheep 3 The Defendant pleaded, that 
F109-] F%ke wth ſciſed of the Mannor of Newport-panel in the County of N. and that certain perſons ne 
known did ſteal the ſaid ſheep from the Plaintiff, and brought them within the (aid Mannor, and the 
left, and waved them 3 for which the Defendant as the Queens Bailiff of the ſaid Mannor, did gi 
them to the Queens uſe, as goods waved, which is the ſame Trover and Converſion, and demandy 
Judgment, fi Regina inconſulta ? upon which the Plaintiff did demur : And he was ouſted of the gy 
by Judgment, for it doth not appear by the Defendants bar that theſe goods were forfeit to the King; 
for it was reſolved, that if a Felon ſteal my goods, and bringeth them into a Mannor, and there leavet 
chem in his houſe, or in the houſe of any other, or in the cuſtody of any other, or hideth them int 
ground, or other ſecret place, and afterwards flieth, that theſe goods are not forfeited, nor ſhall he fa 
waif in Law, where the Felon in purſuit waiveth the goods, or when the Felon for fear to bez 
hended, thinking that purſuit was made, having them with him in his poſſeſſion flicth, and way 
the goods, in theſe Caſes they (hall be aid waived in Law : But it he hath not the goods with him wha 
he flicth being purſued, or for fear to be apprehended, they are not waived nor forteited, but the om; 
may take them when he will without any treſh ſuit. But if che Thief in his flight waiveth then; thee 
the goods are forfeited by the Common Law, if the Felon upon . purſuit was not attainted at the fir 
of the Owner of the goods, And the reaſon that waif is given to the King, and that the party ſhall 
his property in ſuch Caſe is, for default in the Owner that he doth not make freſh ſait to apprehend th 
Felon 3 for intereſt Reipublice ne maleficia remaneant impunita, & impunitas ſemper ad deteriora invitat, ud 
therefore the Law hath impoſed this penalty upon the Owner, that if the Thief by his induſtry and i 
ſait be not attainted at his ſuit, ( ſcz/. in appeal of the ſame felony) he ſhall for his default loſe all 
goods which the Thief at the time. of his flight doth waive. Burt if the Thief have not them wi 
bim when he flicth,having perhaps hid them (as it hath been (aid) there no default can be in the pay, 
So note Reader, bona waviata ſeu derelifia, axe goods which are ftollen and waived by the Thidi 
the flight. Bona fugitivorum are the proper goods of him who flieth for the felony. But it is to hed 
ſerved, that if a man flic for felony, his proper goods are not forfeit until it be found by indi&tmath 
fore the Coroner, in Caſe of death or otherwiſe lawfully found of Record, upon acquittal, that he 
for the felony : For it the goods of any ſhall be forfeit only by the flight, without more, then am 
may have ſuch goods ſo forteit by preſcription; in the ſame manner as he may have other goods wal 
eſtray, or treaſure found, 8c. But for as much as bona fugitivorum are not forfeited, until the flyingk 
lawfully found of Record, and becauſe that things forfeited by matter of Record cannot be claimed 
preſcription, which is but a matter in fa, for this cauſe they cannot be claimed by preſcription, g6k; 
16, b. & 9 H. 7.20. a. acc, But waif, eſtray, treaſure found, werck of the Sea, &c. which maſk 
gained by uſage without matter of Record,there a man may preſcribe to have them, 21 H. 6. Prefs 
1 H.7.23. 9 H.7. 20. 46 E.3.16. 22 E. 3. Corone 241. Alſo he ſhall not forfeit the goods whitk 
hath at the-time of the fight (as -he ſhould do if they were abſolutely forfeit by the lying) but td 
which he hath at the time of the indiment, or acquittal. Vide 3 E. 3. Corone 344. & 8 E.2. (m 
296. 5 H. 4. Forfeit 52. 33 E. 3. Forfeit 30. 42 Aſſ. 5. vide Stamford's Pleas of the Crown 15, th 
192. And the flying of a Felon, either ought to be found by verdiQ upon his acquittal (for athoubk 
be found Not Guilty, yet he ſhall forfeit his goods by the flying, Dia fatetrer facinus, qui juin 
fugit, and the Law will not admit any proof againſt this preſcription) or upon indi&ment found jy 
viſum corporis before the Coroner , if it be in Caſe of the death of a man, vide 22:4f% 
13 H.4. 13. 3 E. 3. Forfeit 53. and it appeareth there, that although that the Jury which trieth lim, 
find him Not Guilty, and further that he #9 not fly, yet the goods are forfeited by force of thetnding 
of the flying before the Coroner : But upon no other Indi&ment the flying ſhall be found, if it be mt 
in ſpecial Caſes. As if a Felon be arreſted of felony, and as he carrying to the Gaol, flying, thoſe who 
follow him cannot apprehend him without killing him, for which they kill him, 'if all the matter a 
the flying be preſented before the Coroner, or any other who hath: authority to enquire of feloniss, tit 
party to killed ſhall not forfeit all his goods and chattels,and therewith agreeth 3 E.3. Corone 297.3118 
328. And there it appeareth, that in ſuch Caſe it is not felony in them which follow him, 3 E. 3. 
feit 25. If a true man killeth a Thief who would rob him, if the Thief do not withdraw Ymkl i 
{ 110 ] ſhall forfeit nothing. And the reaſon of the Book in 45 E. 3. Corone 100. that if a man ſtealeth dives 
goods, and the Owner in his A omit ſome part, the King ſhall have all that which is omitteh 
becauſe that by this omiflion'the Thief may eſcape, and becauſe the Owner cannot have them, the King 
ſhall have them : And as in theſe Caſes the King ſhall puniſh the Owner for his negligence or connivenc, 
ſothe Common Law doth abhor malice in ſeeking of blood without juſt cauſe. And therefore if Achatheh 
goods of B, by bailment or trover, and B. bringeth Appeal of robbery againſt A;* for taking of them 
tctoniouſly,and it is found that they are the Plaintiffs goods,and that theDefendant came to them lawfully 
in this Caſe the Plaintiff ſhall forfeit his goods to the King for his falſe and malicious Appeal, as it W 
adjudged in 3 E.3.Corone 367. Alſo bona & callata felonum in ſome Caſes ſhall be forfeited by convict 
and ſometimes without convidtion. But always when any forfeiture is of felons goods it ought 107 
pear of Record, and that is the cauſe that ſuch goods cannot 'be'claimed hy preſcription, as appeal 
by the ſaid Books. At the Common Law the goods of a Clerk by verdi&t or confeſſion were forfeit 
to the Ring, not only all thoſe which he had at the time of the conviRtion,' but all. the goods _ 
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ot afterwards until he had made his purgation, or gotten his pardon for at the Common Law every 
Clark convict, who had the benefit of his Clergy cither might make his purgation, or lic might not 
make it 3 if he might make his purgation, then the entry was, Prod talis commirſſus oft ordiniario» and if 
he could not purge himſelt.then the cntry was, ud tals commiſſus fat ordinario abſare purgatione facienda, 
And in caſe when he cannot make his purgation, or 1n caſe when he might make purgation, till purga- 
tion made, he remained a perſon difablcd to take any goods to his own uſe: And theretorc queſtion hath 
been made upon the Statute of 18S El;z. cap. 7. by which it is enacted, That aftcr Clergy allowed, and 
burning in the hand, the Priſoner {hall be preſently enlarged and delivered ont of Prifon : If one after the 
Statute be convicted of felony, and hath his Clergy, and be burnt in the hand, and afterwards acquireth 
goods, if he ſhall forfeit his goods which he getteth after anti} he obtaineth his pardon? for now he can- 
Pot make purgation, and peradventure the cauſe or offence was ſach, that he. could not make purgation. 
And Paſch. 41 Elize this doubt was reſolved 5 tor in Action upon the Caſe upon Trover, &c. brought 
of certain goods by Heſdon, as adminiſtrator of Riddleſon againtt Maſterſon, The Defendant pleaded that 
before the Trover the Inteltate was convicted of. fclony, and burnt in the hand : And it was ad judged for 
the Plaintiff, for as much as the Statute hath taken away the ordinary mcans and power from 'him who 
might make purgation, which was the ordinary means to make Him capable of goods to his own uſe : 
And as to him who cannot make his purgation, for as much as by the ſaid Att it was enacted, That he (hall 
be prelently enlarged and delivered, which is in lieu of a pardon by good conſtruction, the fane A hath 
made him as capablc in both Caſes to purchaſe goods to all purpoſes, as if he had made his purgation in 
the one Caſe; or obtained his pardon in the other, But it is to know, that although the felon had made 
his purgation at the Common Law, the ſame was only to enable him to purchaſe goods. or chattels'; for 
notwithſtanding the purgation he forfeited his goods which he had before his purgation, and the profits 
of his lands-till his purgation made.againſt the Book in 3 E.3. Corone 365. See 8 E.2. Forfeiture 34. But 
now preſently upon-his delivery upon the Act of 18 Eliz. he is diſcharged againſt the King of the profits 
which ſhall come after : And it the King pardoneth the burning of the hand, the ſame is within the Att; 
although that the words are after Clergy allowed, and burning of the hand, for the pardon' hath diſ- 
charged the puniſhment. And there it was reſolved, That if a man obtaineth a pardon before conviction, 
he ſhall not forfeit his goods,nor the profits of his lands. Layghton's Caſe, Hill 37 Eliz. in the Kings Bench 
it was reſolved by Popham Chief Juſtice, and the whole Court of Kings Bench, That if a man be felo de ſe, 
| his goods are not forteited until it be preſented or found of Record, and that is the cauſe thatſuch goods 
cannot be claimed by preſcription, Then it was moved if one be felo'de ſe,and'caft in the Sea,or conveyed 
'or buried in fo ſecret manner that the Coroner cannot haye the view of the body, and by conſequence he 
cannot enquire of it : It was reſolved, that the Jultices of Peace, Juſtices of Qyer and Terminer, and all 
other who have power and. authority to enquire of felonies, may take preſentment of it, for it is felony, 
that (hall ſerve to entitle the King to his goods and chattels. And Deodanda are goods which occaſion the 
death of a man by miſadventure, and are not forfeited until the matter be found of Record, and therefore 
they cannot be claimed by preſcription. And the Jury who tind or preſent the death by ſuch miſadventure, 
ought to find and appriſe the Deodand alſo: Omnia que movent ad mortem ſunt Deodanda. Vide 3 E.3.Corone 
326,341,342.8 E.2.Corone 4O1. Vide 12 K.2.Forfeit 20. There are alſo bona & catalla in exigendo poſitorum 
and theſe are when any one is appealed or indicted of felony, and he withdraweth and abſenteth himſelf 
for ſo long time that an Exigent is awarded againſt him, by this retreat (which is a flying in Law) heſhal 
forfeit all his goods and chattels which he had at the time of the Exigent awarded, although he rendreth 


. . himſdfupon the Exigent,and that after he be found Not Guilty ; and that appearcth by 22 4fſ. where the 


Caſe was, That a man endiced of the death of a man'did render himſelf, and was preſently arraigned, 
and found: Not Guilty, and becauſe he came by Exigent, by which it was ſufficiently proved that he with- 
drew himſelf, his goods and chattels were forfeited, and the Jury who did acquit him did enquire of the 
oods. And in 41 Af]. pl. 13. at the time of the Exigent awarded againſt divers in an appeal of death, the 
Writ was awarded to the Sheriff to enquire of their goods and chattels.,and to ſeiſe them: But peradven- 
 tureat the time of the Exigent awarded the Defendant was in priſon, or beyond Sea, what remedy hath 
the party to have his goods again? For as Knivet in 43 E.3.17, faith, the party {ball not bave-reftitution 
of his goods (although the Writ of Exigent erronice emanavit) 1o long as the award of the Exigent (whictr 
there called a Judgment) ſtandeth in force not defeated... And in the ſame Book it is ſaid, Fhat if aman 
hath a Charter of pardon, of elder date then the Exigent, his goods are faved, for the cauſe of falvaticn 
appeareth of Record : Burt it doth not appear by the Book what remedy the party hath, if the cauſe of 
favingof them be by matter in fa&, as by impriſonment, or that the party was beyond the Sea, &c. And 
Mech. 3.6 34 Eliz. in the Kings Bench, in Marſhe*s Caſe it was reſolved, That in ſuch caſe the party or his 
_ Executors or Adminiſtrators ſhould have a Writ of Error to reverfe the faid award of the Exigent : And, 
a prefident in 18 H. 7. in this Court in the Caſe of one Eaton, againſt whom upon an Indictment of 
L, an Exjgent was-awarded in the County of Lincoln,and the ad Eaton died.and was never conviced 
orAtainted, and his Executors brought a Writ of Error to reverſe the ſaid award of the Exigent z For 
2 much as the King is intitled by matter of Record, of necellity it ought to be avoided by a matter of 
@ high nature. And tor as much as the words of a general Writ of Error are (i judicium inde redditum 
ft) which is not in this Caſe,he ſhalt have a ſpecial Writ reciting the whole ſpecial matter, as by the pre- 
it appeareth. Vide 30 H. 6. Forfeiture 31. 19 E. 3. Forfeiture 19. S E. 3-11. 29 6.3.29 & 30- 
'37H,8. Eftray, Br. 9. Stamford's Pleas of the Crown 186. And ſo it was reſolved, that in the Caſe at Bar 
there was no.cauſe of Aid, and therefore by the rule of the Court he was oulted of the Aid. 
2, It was agreed, That the demurrer was not peremptory, but to anſwer over. See now the Statute 
of 21 H.8, cap. 11, concerning goods waived, and the reſtitution of them. Ein 


i 


y 4 Paſct. 


[5] 


Cut}, 


( 


356 Mallorie's Caſe. 2 Part V. 


Paſeh. 42 Eliz. in the Kings Bench. 


Mallorie's Caſe. 


TY I a Replevin between Mallory Plaintiff and Payne Defendant, the Caſe was ſuch 3 The Abby 2nd 
Covent of Sawtrey by Deed indented, demiſed the place, where, 8c. to Anthony Mallory for 1,, 
years, rendring yearly during the term to the Abbot and Covent, or his ſucceſſors, the rent of Coke 
Mark, to be paid at the Feaſt of S. Michael and the Annunciation by equal portions, upon condition thy 
if the rent be behind, and a diſtreſs taken by the leffor, &c. and not redeemed within fix weeks, thy | 
it ſhould be lawful to the leſſor, &c. to rcenter. The Abbot and Covent ſurrender their Monaſtery ag 
all their poſſeſſions to King H. 8. The term by divers mean aſſignments was aſſigned to Malbry 
Plaintiff, and the reverſion by divers mean conveyanccs £0 one FS. who levied a fine thereof to ogy 
Bellay, who before any attormment granted the reverſion by his Deed to Thomas Bellay his fon and hi 
heirs, to whom the tenant attorned:: And for rent arrere, and diſtreſs taken according to the conditi 
&c. Payne by the commandment of Thomas Belay the ſon, 9006008 Plaintiffs cattel damage feaſay; 
And the Queſtion*was, If the entry of Thomas Bellay the ſon be lawful or not. And after divers A 
ments at Bar and Bench, 'it was reſolved by the whole Court that the entry was lawful. - And in thi 
Caſe four Points were refolved : 

I. That the ſaid reſervation in the disjunc&tive was good, for in the firſt part of the reſervation th 
words are, Rendring yearly during the term 3 and the ſubſequent words ought to have ſuch inter. 
cation that they do not confound them which precede, but that all together may ſtand and fatishe the 
intent and meaning of the parties. And ſuch conſtruction the Judges made in Hill and Grawnges Cafe 

[2223 Plow. Comm. 164. where a leaſe was made in Fanuary for years, rendring yearly during the tem tg 
the leffor rent, payable at. the Feafts of S.*Michaet and the - Anmenciation, which laſt words ſhall be 4 
marſhalled and tranſpoſed, that the firſt words, ſcil. rendring yearly, ſhall not loſe any of their fore: 
and therefore the Law ſhall make conftruQtion, -that the rents ſhall be paid at the Feaſts of the Anmis 
tion and'S. Michael.-- And it was agreed, that rending rent yearly during the term to one and his fx 
ceſfors, and rending rent during the term to him or his ſucceſſors are all one; for if the rent be reſery) 
to him and his ſucceſſors, although the words are joynt and in the copulative, yet in conſtrudion d 
Law the leffor ſhall have'it during his life 3 and his ſucceflor after his deceaſe. So when rent is reſerv 
yearly during the term to one or his ſucceſſors, theſe words (to him or his ſucceſſors) are words 
explanation, ſczl. to dire the leflee:to whom he ſhall pay the rent during the term, iz. to the leh 
during his lite, and after his death to his ſuccefſors, for without theſe words, ſcil. to the leſſor orhi 
ſucceſſors, the reſervation had been good by force of theſe words (rendring| yearly during the term)s 
it is agrecd in 10 E. 4. 14. & 27 H. 8. 19. But if a feoffment be made to A. to have and to hold 
him, ' or to his heirs, there he hath but an ſtate for life, for there want precedent words to dire th 
words in the disjunQve : And thefe words (his heirs) are- of the effence- of © the eftate, and, withot 
them no eſtate of Inheritance ſhall paſs. So and for the ſame reaſon if a reſervation be made upon 
feoffment to one or his heirs; ſach reſervation is not good but during the life of the feoffor.. And fo mt 
the difference. Vide Chapman's Caſe, Plow.Comm. 284. where a copulative ſhall be taken for a disjundin; 
but he in the disjundtive doth amount in conſtruction to a copulative. See the Caſe in 21 E. 3.294, 
where one was bound that when the obligor ſhould come to his Aunt, he would enfeoff the obligee, or 

| the heirs of his body of certain lands z and the obligee when'the obligor came to his Aunt requeſted 

: | him to enfeoff- him, which the obligor refuſed to do : And'it was adjudged that he had forfeited hs 
| Obligation-3 for although the condition was in the disjunGiive, and that'the condition is' always for te 
benefit of the obligor, yetfor as much as-the feoffment was to be made when he came to his Aunt, al 

when he came the obligee was alive, and becauſe it was not- poſſible then to enfeoff his heir, for tis 

cauſe he ought to perform ſuch-/part'of the disjunGtive, that then was poſſible to be performed, Jbte 

| Reader, a good Caſe to prove the principal 3 for it! as much as the rent was to be paid yearly dutivg, 

[3 ] the term at ſuch Feaſts in certain to: the leffor, or his ſacceffors, the leflee at the fame Featts oughtto yay 
| the rent to that perſon which then might receive it, *and that 1s the leſſee himſelf, and the leflor cannot 
chooſe to pay it at the ſame Feaſts to him'or his ſucceſſors as long as the leflor liveth;for it is not poſſible 

that he that is not then #n rer#m natzra ſhould receive it. © * "—_— Cie 

2. It was reſolved, That although the words of rhe Statute of 32 H. 8. are general (As alſo other 

perſons being grantees or affignees to-or- by atiy other perſon or wr; &c. {hall and may have like 

| advantage, as the leflors or grantors themſelves, &c.- ought, ſhould, 'or might have had or enjoyed at 
* any time or times, &c.) Yet the grantee or affignee by fine ſhall not take advantage of a Condition 
without attorrnment. For when a Statute ſpeaketh of -an-affignee, 8c. it is'to be intended of ſuch 

| compleat aſſignee,” who hath all the ceremonies and incidents: requifite by the Law to ſuch aſſignee, 
and'not to take away any ceremony-or circumftance, which'theLaw doth require not to make any thing 

contrary to the Common 3 as it is agreed in-28-H, 8.28. That where the Statute of 21 H. $, -c4p. 10- 

of uſes, enaQteth that theaQual poſleſſion ſhall- be- according to the uſe, yet it ought to have. circmine 

ſtance which is requiſite by the Common Law, feil. aQual entry in fact. 'So'it is agreed in 4 E. 4 31: 

It was ordained by the Statute of 1 E. 4. that all Inquiſitions-taken before the Sheriff in his Turn, 

County, {hall be delivered to the Juſtices of Peace at the next Seflions';” and that he make proceſs upon 

them, as upon Inquiſitions taken before themſelves: A preſentment was made in the Turn upon the 

Statute of Liveries,which was delivered according to the Statute to the Juſtices of Peace at the next Sefhons 

who proceeded upon them. And it was holden that it was againſt Law, for the Statute of 1 E. F 
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intended of lawful and ſufficient preſentments in Law, and not of preſentments which the Sheriff can- 
not take by the Common Law. vo 1t 15 holden in 22 BF, 3. Corone 276, that the Statiite of Welt, 2; 
<4, 12, {hall not make a Monk who was appealed and acquitted capable of damages, for he was diſ- 
abled by the Common Law. And it was ſaid, that upon the ſame reaſon it was adjudged in Dxhke's Caſe, 
That the conuſce of a tine before attornment {ſhould not take benefit of a Condition by the ſaid Statute 
2 H.S. 7 
_ - It was reſolved, That although Doctor Belay himſelf could not have taken advantage of the 
Condition, vec3 
was veſted in him, 
ſhall take advantage 


which he hath granted to his ſon, to whom the tenant hath attorned,for this'cauſe he 
of the Condition, which his father coald not, becauſe he wanted attornment, 


* which his ſon hath. And the words of 32 H. 8; That the grantees or affignees, ſhall and may have 


and enjoy like advantage, 6c. as the ſaid leflors or grantors themſelves, &c. if the reverſion had not 
come to the hands of our Soveraign Lord, &c, are well ſatisfied 3 for here in this Caſe is a compleat 
ntee and affignee 3 and therefore he ſhall take the ſame benefit as the Abbot himſelf who made the 
leaſe might. Alſo it was reſolved, that theſe words (as the faid leflors or grantors) thall not be intended 
of immediate grantor of the revertion, but to any grantor before, who right have taken benefic of the 
dition. ; 

oy This difference was taken and agreed for Law, that is to ſay, between an expreſs attornment of 
the party, and an ad which doth amount in Law. to an attornment : For if a leaſe tor life, or for years 
be made rendring rent, 8&c. and afterwards the reverſion is granted to be B. by fine, and before attorn- 
ment B. difſeiſeth or ouſicth the lefſce, and enfeoffeth C. the leſſee reentreth, it ſhall not amount to an 
attornment in Law to make privity to C, that he may diſtrain for the rent, for he ſhall not be in better 
Caſe then his feoffor was,as it was adjudged in the Conmon Pleas, M. 36 & 37 Eliz. in Owſey's Caſe. But 
otherwiſe it is if the leſſee had expreſly attorned to the feoffc2.So Popham Chief Juſtice ſaid it wasadjudged 
in Knottisford's Caſe, with which he was of Council 3o years paſt 3 That where the conuſee of a tine 
of a reverſion before attornment, did bargains and fell the reverſion to another by Decd indented 
and enrolled according to the Statute, that the bargainee ſhall not diſtrain for the rent reſerved upon 


the leaſe 3 for he ſhall not be in better condition then he who made the grant to him, &* nemo poteſt plus + 


uri in alinm transferre, quam ipſe habet 3 but if the conuſce had had expreſs attornment, then the bar- 
eaince ſhould diſtrain without any attornment, But if the conuſee of a reverſion by fine dieth without 
heir before attornment, by which the eſtate which he hath eſcheateth to the Lord, the Lord in this 
Caſe ſhall diſtrain without attornment, as Lztt. 131, 132. & 39 H. 6.32. & 38. Priſet holdeth, yet 
the conuſee himſelf cannot 3 and the reaſon is, becauſe the Lord by Eſcheat hath loſt his Scigni 
| ory, and he doth not claim as heir or aſlignee of the conuſee , but by vertue of his Seigniory 


"Ry TE 

Note Reader, otherwiſe it is, as it hath been ſaid, if the conuſce before attornment bargain and ſell 
the reverſion by Deed indented and enrolled ; for the Statute of 27 H. 8. doth execute the poſſeſſion 
inthe ſame quality, manner, form, and condition as he had the uſe; and when the conuſce before 


| attomment bargaineth and (elleth the reverſion. , the uſe which is derived- out of his eſtate which 


wanted attornment, ought to be of the ſame nature and quality as that was out of which it was de- 
rived : But if the bargainee in ſuch Caſe hath obtained expreſs attornment, it ſufficeth : And ſo obſerve 
thele differences. And in this Caſe it was faid by Popham Chief Juſtice, and not denicd by any, That 
if the lefſor in the abſence of the leſſce entreth as it is aforeſaid, and maketh a feoffment in fee, and the 
leſſee reentreth, although the ſame amounteth to an attornment in Law, yet without notice given of this 
feoffment to the leſſee, the feoffee ſhall not make detnand of the rent reſerved upon the leaſe for entry 
for condition broken : For true it is that the feoffee may diſtrain, or have an AGiion of debt for the 
rent, or have an Action of Waſt in ſuch Caſe, for in his Avowry, or Count, he ought to alledge the 
feoffinent whereof the leſſee had notice : But if he may demand the rent upon condition without-notice, 
it 1 not poſſible that the lefſee ſhould know to whom to pay the rent to ſave his term, nor to have no3 
tice of the feoffment in ſuch-Caſe before that he hath fortfeired his term : So if the leſſor bargain- and 
{ell the reverſion by Deed indented and inrolled, the bargaince - (although there needeth no attomment) 

| never take benefit of a condition upon.a demand of rent, without giving notice unto the leſſee of 
the bargain and ſale 3 for although the bargain and fale by Deed indented and'enrolled be on Record 3 
yet for much as it may be enrolled in ſo many Courts in ſecret manner, the Law will not-compet the 
Farmersin England, who have conditional leaſes to make every fix months ſuch infinite ſearch to ſava 
their terms, But the Law for the ſalvation of the intereſt and term of the leſſee, will compel the bar- 
Bunce, who is to take benefit of the condition to give notice to the leſſee who is altogether a ſtranget 


* 


fo it, | | | 
Note Reader, The leſſee as Littleton ſaith ſhall not be by the Law miſconufant of feofftnents made 
upon the ſame lands, the ſame is to be intended as to diſtreſs, Aﬀtion of Debt, and Action of Walt, 
In which Caſcs the Law doth compel the feoffee in his Avowry, and Count to give notice as hath been 
But Littleton is not to be intended, as to demand of rent to have advantage of a condition withs 

out notice thereof given, as is aforeſaid. And Littleton there faith, that in ſach Caſe the feoffee after 
Tepreſs made by the leſſee ſhall have an Action of Waſt : But neither Lizelcton, nor any of the Books in 
Fl 47. Robert Bowſer's Caſe, 46 E. 3. 30. Pomeray's Caſe, 34 H.6.6, 5 H. 5,12. nor.any other 

praketh of demand and entry upon the Condition broken. | oe HM 
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becauſe he had not attornment 3 yet for as much as by the fine the reverſion and the rent 
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Trin. 4.3 Eliz. in the Common Pleas. Rot. 406. 
Wade's Caſe. 


N a Replevin between Foxcroft Plaintiff, and Wade Defendant, the Caſe was 3 Foxcroft Copiholder 
I in fee, did ſurrender to the uſe of William Wade father of the Defendant, upon condition that if the 
Plaintiff ſhould pay to the faid Iilliam Wade 250 /. legalis monete Anglie the 24th day of No, at hi, 
dwelling houſe, 6c. that then the ſurrender ſhould be void. And tender and refuſal was alledged ; ang 
ifſue was taken upon the tender to William Wade : And the Jurors gave a ſpecial Verdict, ſcil. That pz. 
croft the 24th day of Novemb. between the hours of ſeven and eight betore Noon ot the ſame day gig 
deliver to one M, his ſon, and to one A. S. 250, in monet' ( Anglice Money) ſcil. quingque ſolid, in Hi. 
nico argento (Auglice Spanilh filver) & duo duplices Arri ſelopi (Anglice two double Piſtolets) & reſid. pred, 
ſumma 250 1, fuit in bona. & legal® monet* Arglie 3 and alſo delivered prefat M. & A. S. 345, legalis 
monet? Anglie 3 and that the Plaintiff required them and every of them to pay the ſaid 250 /, accordiy 
to the form and effect of the Condition, And it was further found, that between nine and twelye he. 
fore Noon of the ſame day, that they upon quandam menſam ibidem obtulerunt 250 I. And that Wiljay 
Wade did there tell out and number 244 1. but in reſpect of the ſaid 5 5. in Spaniſh money, and the (jd 
two Piſtolets, he refuſed to receive the monics 3 upon which M. and A. S. offered the ſaid 34-5. in (ilye; 
to the ſaid William Wade, requiring him to take hilver in place of the ſaid Piſtolets, and Spaniſh Money 
which alſo he refuſed ; and afterwards circa horam duodecimam, they tendred to the faid I :lliam Wal, 
the reſidue in ſilver, French Crowns and Angels, .currant money of England, which he in like manne 
refuſed to accept: And afterwards ante occaſum ſolis ad oftium domus, they offered to him to pay the 250 j, 
all in ſilver being in baggs, but did not ſhew any part of it ; and he faid, that recipere vellet, ſed mn ve. 
cepit. And at Sun ſet, the ſaid A. entred into the ſaidehouſe, and ſuper quandam menſam depoſuit pre- 
dift. 250 L. being in baggs, ſed il extra baggas. pred. non oftendit, quodque predict. W. Wade difimbu 
recipere predict. 250 . #ſque poſt occaſum ſolis, & adtunc requifitus ad recipiend* recuſavit, allegand, tht the 
Sun was:ſet, & ea occaſione recipere noluit :: And if upon the whole matter there was any good tender 
not was the. Queſtion. . And in this Caſe four Points were reſolved : 275; | 
... 1 Although that the laſt time of payment of the monies by force of the Condition is convenient 
time, in which the money-may be numbred before Sun ſet, yet if the tender be made to him who 
to reccive it at the place ſpecified in the Condition, at any time of the day, and he refuſe it, the Coy 
dition is for ever ſaved, and the morgagor or obligor needeth not to make tender of it again before the 
laſt inſtant,for by the expreſs words of the Condition the monies are to be paid upon the day indefinitchy 
and convenient time before the: laſt inſtant is the extreme time appointed by the Law; to the intent th 
one ſhould not prevent the other, the ane being ſometimes there, and the other not, and the other being 
ſometimes there, -and not the other 3 and therefore the Law appointeth the extreme time of the day, 
the intent that both parties may certainly meet.together 3 for the Law which always requireth conven 
ence, and is grounded upon the experience'of the Sages, wilt not compel any of the parties to mak 
Attorney, or to repoſe: confidence and truſt in-any other to pay it for him when he will-do : it himſelf, 
(for non temere credere oft. neruus ſapientie,) But. if. both the parties meet together any time of the ſamed 
and the obligor -or morgagor, $c. maketh; a tender in the place,&c. to the morgagee, &c: and he refule 
it, the -penalty-is for ever fayed,: and he-need-not make a new tender 'bya convenjent time before te 
afi-inftant; :-And fo upon theſe reaſons' you will better underftand/your Books in 19 H. 6.76. 20H 
6:32: 22 H. 6.46. 7. 7.7. 6 H.7.2.'32 H, 8. BriiCondition 192. PlomoCom.' Kidwellie's Caſe 70. 
and Hilk:and Grange's Cafe 173. 4 E.6. Br. Tender 41. 19 Eliz. Dier 354- | A ri8.5 
- 20 Whete the Condition was, that he fhould pay to'hinv 250 L. legalis-monet? Anglie; It was ſled 
that the ſaid Spanyp ſilver ſo tendred was: lawful money of 'Exgland,. for it was made currant by frocla- 
tnatiori-in-the.times of theReigns of Philip'and'Mary : Alfo the: French Crowns were currant: andlawful 
money of England by Proclamation alſo. : And:the _—_—_ his abſolute Prezogative may make any for 
Teign Coin Jawful money-of #xgland athis pleaſure: by his Proclamation, quod nota. 5 Set 
: >3« That if a'ran tender more then he ovght to pay, it:is good, for onrie majus coltinet'in feiminws, and 
the other.ought ito accept >, much of it-as/is::due to: him : [qaundo plus fir quiane: frers debet, - videtur tia 
flud fieri:quod faciendum eft. Et in majore ſumma continetes 4ninvor. engl 15 if nt. 
4+ 3That where the Plaintiff did tendet all the 2507. in bags without thewing it, or aumbring it 
It was teſolved that the tender was'good, if the truth was that-there 'was'2:50 L. in the bags: And 
it hath been adjudged in the Kings Bench in Winter's Caſe 3 for when the Condition is, that he- ſhall 
pay 250. the morgagor dath all that is requiſite by the Law for him to do, if he provideth the-mone)» 
and offereth the ſame tothe morgagee in agg, which is the-uſual mannerto carry moneys Andthen 
It is the part of the morgagee to Humber it #f he will, or:ifi he will credit the'morgagor he may' accPs 
of it without tclling of it'5-for if theumbring of it doth bdlong to the morgagee, by conſequence 
he ought to -put it out-of the: bags, which is incident'to'it, for without {o doing. he cannot number 
it : And if the morgagor putteth che money out of the bags, yet it is: at-ithe peril of the morgag® 
to look upon, for perhaps they may be counterfeits, and haye a great ſhew: of good and lawful month 
and alfo it is at his peril to number it ::And:if a-man be -bound'to/ pay 4000 1. at ſuch' a-day, if he 
tender it in bags it is ſufficient, for it cannot be numbred in one day. And fo hereby you will wr 
derſtand the better opinion of the Book in 22 E. 4. 21. And it was faid it was adjudged between V1? 
and Stwdley, that where the leſſor demanded rent of his leſſee according to the condition of recnt!}; 


and the leflee paycth the rent to his leſſor, and he received it and put it inthis purſe, and afterwards 
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4 looking, it Over again at the ſame time, he found amonglt the money that he had received ſome 
counterfeit piece,and thereupon refuſed to carry away the money, but rcentred fox the Condition broken, 
That it was adjudged that the entry was not lawful 3 for when the leſſor had accepted of the money, it 
was at his peril, and after that allowance he ſhall not take exception to any part of it. 


OC — Br 


Trin. 4.3 Eliz. in the Common Pleas. 


Foliamb's Caſe. 


N an Action of Waſi by Foliamb againſt Sir William Bowes and his wife, the Plaintiff had an Eftrep= 
ment dirc&cd to the Sheriff. And in this Caſe two Points were reſolved : | 
\ That a Writ of Eſtrepment licth in an Action of Waſt, as well at avy time before Judgment, as 


after Judgment and before Execution : For without queſtion he cannot recover damages for more then 


(5] 


he hath contained in his Count, and he cannot aſtign any Waſt after the Writ purchaled, for the words | 


of the Wiit are fecit vaſtrem in the pretexpertect tenſe; and therefore he cannot affign Watt after the Writ 
be the words of the Writ are, Tibi precipimus, quod meſſuagium pred. perſonaliter acceden*, tota« 
liter ordinari facias, quod vaſtum ſeu eſtrepamentitn de eadem meſſuagio, contra formans Statuti pred. non flat, 
pendente placito preditt. indiſcuſſo : It was reſolved, that the Sheriff by force of this Writ may reſiſt them 
who would do Waſt. And it he otherwiſe cannot it is lawful for him. to impriſon them, and to make 
a Warrant to others ſo to do 3 and it it be needful he may take the poſſe Comitatus to help him. ©wis 
quando aliquid mandatur, mandatur &* onne per quod pervenitur ad illud, And ſoa doubt in divers Books, 
ſeit 4 E233: 21 E. 3: 22 E.3.2.6 H.4. 1.33 H. 6.6.14 H.7.7,8, F. N. B66. 1, & 61. C.K.L, 


well reſolv . 


———_— 
OUT FTIT yt 


Hill. 44 Eliz. in the Kings Bench, 
| Oland's Caſe. 


IN Treſpaſs by Oland againſt Burdwick, which began in the Kings Bench, Hill; 37 Eliz. Rot. 924. upon 
a ſpecial Verdi&,the Cafe was fuchz A woman Co iholder of certain land, durante Viduitate ſua,accor- 
ding the cuſtom of the Mannor ſowed the land, and before ſeverance of the corn ſowed,took husband. 


whether the husband or the Lord of the Mannor ſhall have the Embleements was the Queſtion. 
; Andit was adjudged that the Lord ſhould have the Embleements 3 for although at the time of the 


ſowing, the eſtate of the wife was incertain, and although her cltate be ended by limitation and not 
by condition, either in fa& (as in Caſe of reentry) or n Law (as forfeiture) yet becaule it determineth 
by the a& of the lefiee her (elf; for this cauſe the Lord ſhall have the corn ſowed, and not the husband : 
S$oif a woman ſciſed of and during her Widowhood  maketh a leaſe for years, and the leflee ſoweth 
the land, and afterwards the woman who made the leaſe taketh husband, the leſſee (hall not have the 
Embleements; for although that his eſtate is determined. by the a& of a ſiranger, yet he ſhall not be 
(a to the lefſor) in better condition then his lefſor was. Jt is commonly holden in our Books, That if 
8 man laſeilands at will, and afterwards the leſſee ſoweth the land, and afterwaxds.the Will. is deter- 
mined,' that the leſſee ſhall have the Embleements3 But it was agreed that if che leſſee himſelf determine 
the Will before the ſeverance of the corn, he ſhall not have the Embleements, becauſe he hath determined 
kisintereſt by this own.a&. | | (i ES. SB 0002 on 
Kaman.maketh a leaſe at will,. and the leſſor is outlawed, by which the leaſe at: will is determined, 
the Kipg ſhall have the profits 3, yet the leſſee at will ſhalt have the corn which was ſowed:: But if the 
lſſee. will: be outlawed;; by; which the; leaſe at will is determined, yet the King ſhall have- the, corn 
Which waiſowed. Vide 9 H+. 6, 20,21. But it was holdep, 'That if a leaſe be made to husband and 


; Viteduring the coverture, :and the husband ſoweth the land, and afterwards they are divorced carſa 


Frecovrafus, the husband ſhall have the corn: which was ſowed, and-not the lefſor 3 for although that 
the ſuit isthe ac of the; party 3 yet the ſentence which difſolveth the marriage is the Judgment of the 
Law, & judjcivm'redditur in invitem > avd therefore the husband in ſuch Caſe ſhall have the com whigh 
was ſowed 3 But if a leaſe be-made to one until he doth Waſt, and he ſoweth the land, and afterwards 
doth:Waſt, he ſhall not have the corn. which was ſowed, for the reaſon aboveſaid. 


 Trin; 
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Trin. 44 Eliz. Rot. 501. #n the Common Pleas. 
Pinnel's Caſe. 


T7 I:e! brought an Action of Debt upon an Obligation againſt Cole of 161, for the payment of F, 
P 10 5. the 11th day of Nov.'1600. The Defendant pleaded, that at the inſtance of the Plang 
before the ſaid day, ſcil. 1. Oftob. 44. aprud Weſt. he paid to the Plaintiff 5 L. 2 5. 2 d. quas quidey ; ; 
2 5, 2 d, the Plaintiff accepted in full ſatisfaction of the 81. 10s. And it was reſolved by the whel 
Court, That the payment of a leſſer ſum in ſatisfaQon of a greater, cannot be any ſatisfaRion for the 
whole,” becauſe it appearcth to the Judges that by no poſſbility, a leſſer ſum can be a ſatisfaQion to the 
Plaintiff for a greater ſam : But the gitt of a Horſe, Hawk, &c. in fatisfaCtion is good. For it (hal k 
intended that a Horſe, Hawk, 8c. ſhall be more beneficial to the Plaintiff then the money in reſpeg 
ſome circumſtance, or otherwiſe the Plaintiff would not have accepted of it in ſatisfaQion. But wha 
the whole ſam is duc, by no intendment the acceptance of parcel can be fatisfaftion to the Plainig. 
But in the Caſe at Bar it was reſolved, that the payment and acceptance of parcel before the day in ſat. 
fa&ion of the whole, ſhall be a good fatisfaGtion in regard of circumſtance of time 3 for peradyengye 
parcel of it before the day, ſhall be more beneficial then the whole at the day, and the value of the ſs, 
faction is not material : So if I be bounden in 201. to pay you 10 /. at Weſtminſter, and you requeſt me 
to pay you 5 L.at the day at Tork,, and you will accept of it in fatisfaQion of the whole 101. it is pod 
fatisfaQion for the whole : for the expences to pay It at York , is ſufficient ſatisfaRtion : But in this Caſe 
che Plaintiff had Judgment for the inſufficient pleading 3 for he doth not plead that he had payed th 
5 1. 2 5 2 d. in full ſatisfation (as by the Law he ought). but pleaded the payment of part genely; 
and that the Ptaintiff had accepted of it in full f{atisfaQtion. And always the manner of tender ad of 
the payment, ſhall be directed by him who made the tender or payment, and not by him who accetch 
of it. And for this cauſe the Judgment was given for the Plaintiff, 

See Reader 36 H. 6. Barre 37. in debt upon an Obligation of 10 J. the Plaintiff pleaded, that oy 
F. was bound by the faid with hinf, and each in the whole,. and that the Plaintiff had madey 
acquittance to F. bearing, date before the Obligation, and delivered after, by which acquittance heli 
acknowledge himſelf to be. paid 20 5. in full ſatisfaRion of 10 7. And it was adjudged a good bar; fr 
if a man acknowledge himſelf to be fatisfied by Deed, it is a good bar, without any thing receidl 
Vide 12 R.2, Barre 243. 26 H. 6. Barre 37. 10 H.7, &c. | 


+ Paſch. 1 Jacobi, in the Common Pleas. 
| | | Edriche's Caſe. 5 


| 5p on Edrich and Smith it1 a Replevin, a Caſe was adjudged upon the laſt claufe of the Sutut 
of 32 H:S. cap.37. and the Caſe was ſuch 3 A. ſeiſed in-fee of lands holden in Socage, by his Wil 
in writing deviſed a rent with clauſe of diſtreſs to B, for the life of C. and died. The heir leaſed the ld 
charged for life to D. the remainder to E-in fee, the rent is behind for divers years in the life of D. 0, 
dicth,and afterwards C. dieth,B. diſtraineth him- in the remainder for all thearrerages incurredin the lik 
of D. And if he ſhould be charged in this Caſe for all the arrerages by the ſaid A&-was the Queltiy, 
The Branch of which A& as to' this purpoſe doth conſiſt upon two parts 3 By «the firſt, Action of debt 
is given to the tenant for awter vie, after the death of Ceſtwy' que vie, againſt the tenant in denelve 
(who ought to have paid it when it was firſt due) his Executors or Adminiſtrators. The fond is 
And alſo ſhall diſtrain for the-ſame arrerages upon ſuch lands and tenements out of which the faidRents 


or fee Farms were iſſuing, in fuch manner and form as he ought or might have done if Ceſtuy "od. 


had been alive. And it was objected, that by a former part of the AQ, ' which gave diſtreſs to Exe 
tors of tenant: f6r life, there the'diftrels is given againſt him in-whole time! the arrerages incurred dit, 
and all others claim the land only (by or from the ſaid tenant by-purchaſe, gift; or-deſcent,)!in the ſame. 
manner as the tenant for life might have done z {o that by this Branch, he'in the reverſion . or remait- 
der ſhall not be charged for-the/arrerages incurred in the life of the tenant for life, for he in the rever- 
fion' or remainder doth riot claim by or from him : And in this Caſe at the Bar the Aion of debt by 


the firſtpat of the ſaid Branch is-given only againſt the tenant who ought'to have paid it, his Executos 


or Admiſtrators, and not againſt him in the remainder, &c, And in-that it was ſaid, the Statutc hath 
great reaſon, for otherwiſe he ii the reverſion or remainder ſhall not only be charged by the Statute for 
the arrerages (if any ſhall be) which incur in their own time, but alſo for the arrerages incurred in the 
life of the tenant for life) where in the one Caſe or the other he in the reverſion or remainder was Nt 
charged by the Common Law, and the tenant for life may leave all the rent for his time unpaid, an 
by this may charge him in the reverſion or remainder for all ; and the grantee in this Caſe may have 
his remedy againſt the Executors of the tenant for life : But it was. reſolved and adjudged, That hc i 
remainder in this Caſe, by the laſt part of the ſaid Branch ſhall be charged. And the Judges faid they 
onght hot make any conſtruction againſt the exprels letter of the Statute 3 for nothing can ſo exp! 
the meaning of the makers of the AR, as their own dire& words, for Index animi ſermo, And it ly 


be dangerous to give ſcope to make a conſtruction in any Caſe againſt the expreſs words, _—_ 
MEAT 


Part V. 1 hepdale's Caſe, 


ERS? SERY S- SEES ESESE EY 


meaning of the makers appearcth to the contrary, and when no inconvenience will thereupon follow, 


and therefore in ſuch Caſes, A werbis Jegis non ef recedenduem, And the ſeveral inditing and penning of the : 


former part concerning diſtreſs given to Exccutors, and of this Branch, doth argue that the makers did 
"tend a difference of the purviews and remedies, Or otherwiſc they would have followed the fame 
words. And in the principal Caſe all the land was charged with the rent, and the heir held all his 
eltate charged with it 3 and when he made the leaſe tor lite, the remainder in fee, he in. the remainder 
was chargeable, and in this Caſe might have been diftrained by the Common Law for the arrerapes, 
but by the a& of God by the death of C. D. was prevenced, the which prevention, the ſaid laſt part of 
the aid Branch hath ſupplied and remedied in this Caſe, wing to- the grantee power to diſtrain, as if 
Ceftuy que vie had' been alive. And according to this Reſolution Judgment was entred,  ' | 


Trin. 2 Jacobi, zn the Kings Bench. 
 . VWhelpdale's Caſe, 


N Debt by Vhelpdale againſt Whelpdale, which begain Fill. 45 Eliz. Rot. 1303. The Plaintiff declared 
upon a Bill obligatory made by the Defendant to the Plaintiff'; The Detendant pleaded, Non «ft 
fallum 3 and the Jury found that the Bill was a joynt Bill made by the Defendant and another to. the 


Plaintiff; And, if upon the matter the Bill mentioned in the Declaration be the Deed of the Defendanc, 


the Jurors prayed the advice of the Court, And ic was adjudged that the Plairtiff thould*Yecover. And 
in nt four Points were refolved: | | | Io» 5 y 
1, When two men are joyntly bounden in an Obligatioh, although none of them be hound by him- 


(af, yet none of them can ſay, That the Obligation is not his deed, for he hath put his Seal to it and 


delivered i, and each of them is bounden in the whole. And therefore” if they bothybe ſued and one ap= 
arcth; and'the other maketh default, and by procels of Law he is outlawed; he who appearcth ſhall 
be charged with the whole, as appeareth in 40 F.3. 36. 41 E. 3. 3. But in the Caſe-at Bar, he might 
have pleaded in jabatement of the Writ, but cannot plead, It is not his deed. 6. | 
2, It was reſolved, that in all Caſes when the deed is avoidable, and fo remaineth at the time of the 
pleading (45 if an Infant ſeal and deliver a deed, a man of full age by dureſs) in theſe Caſes and the 


c% 
A 
[4 


| like the obſigee cannot plead it is not his deed, for it is his deed at the time 6f the Action brought, and 


ought to be avoided by ſpecial pleading, with conclufion of Judgment, f AtHon. © © | 

3. When an Obligation or other writing is by an Act of Parliament enacted to be void, the party 
who is bound cannot plead it is not his deed, but in conſtruction of Law the deed is to be avoided by 
the party who.is bound in-it, by pleading the ſpecial matter, taking advantage of the A& of Parliament; 
For although the A& maketh the Obligation or ottier writing void, yet thereto the Law doth tacite 
requireogder and manner, that the obligee ought to follow : As it an Obligation be tnade unto a Sheriff 
againſt the Statute of 23 H. 6. 'cap. 10. or to one againit the Statute of 13 Eliz. cap. $,. of Uſury, in 
heſeand other like Caſes the obligee ought to plead the ſpecial matter, with conclufion of Judgment, 
if Aion; and cannot plead that it is not his deed, and therewith agreeth '7 E. 4. 5, 7 E. 6.. Br. Non 
ef fallim 14. againſt the opinion of Mountague, Plow. Comm. in Dive & Manningham's Caſe. In all 
Caſes when the Obligation was once' a deed, and afterwards before the Action brought becormeth no 


| deed, either by raſure, addition, or other alteration of the deed, or the ſeal be; broken and taken off, 


in this Caſe, although it - was once a deed, yet the Defendant may fafely plead, It is not his deed, for 
without queſtion at the time of the plea, which is in the preſent time, it was not his deed, 36 H. 8. 


Dir 59. In.an Action of debt upon a Bond againſt Hawood,, the Defendant pleaded that it was not his 
deed, and before the day of appearance of the Enqueſt, Rats did cat the Label by which the ſeal was 

d, by negligence of the Clark who had the keeping of it > The Juſtices charged the Jury, that if 
they ſhould find that it was the deed of the Defendant at the time of the plea pleaded,” that they ſhould 


[145 


[5] 


give a ſpecial verdi&, and ſo they did : But if one commit Waſt, and before any Action brought, the | 


lelſee deth'repair, &c. and; afterwards the leſſor bringeth an Action of Walt, there the Action is not 
maintenable, -becauſe the Jurors ought to' view the Walt : But the Defendant in the ſame Caſe ought to 
ead'the ſpecial matter, and cannot plead that he did no Waſt, for the entry is in'the preter perfe&t 
tenſe, /cal, quod non fecit vaſtum, and therewith agrecth 10 Eliz, Dier 276. and-o a good diverſity ; and 
the ®nere 2 Mar. Dier 112. well reſolved. | Rs 
 Andif an Obligation be delivered to another, .to the uſe of the obligee, and the fame is tendred to 
him, and he refuſeth it, then the delivery hath loſt his force, and the obligee can never after agree to it 3 
therefore the obligee may fay that it is not his deed, againſt the opinion in 1 Eliz. 167. So if an'- 
Vplipation be made to a feme covert, and the husband difagreeth to it, the obligor may plead, that it is 
not his deed, for by the 'refurfal the Obligation hath loſt its force, and became no deed.. And ſo the 


lapreeing opinions in 14 H. 8. 28. Dive and Manningham's Caſe 66, 1 H. 7. 15. 1 Eliz, Dier 167. 


300Ks are well reconciled, 


Mich, 


AC. ur — 
2/5 LE $5 449); A446 : 
"5 ——_— 
W804 £ 


: 2 35 « - 
4 4 ” 92 4.4.4 X - = 
a TIES, - 
3 46! Say y W- 
. wh nl D $4 off 14.4 4.48 


: L — IIS 
— 4. 328.54 _ OS 


- w- p . I} 
: "Iz" =X . 
B - = ne ny So RS 2 
. : get "FP. 26 <S” ; - h ; ID PIES 2 
- nb EPI == = LY < £ > 0. Is. - £X} Vw Le ”* <-* <; - 
X . nk nn 2 non ions een =—_ == --- _ nn IB et 6 OX <. LI . 4 IS 2 EC WVT 2 S3-SAS .* v8 
— » ——_ wr " bo 2 - _— I _ — - Wis. 
> ts ron. <p -_ 4 S - . n h os ct. _ hs = \ 
- a - rl 3 ©? i 5 _* 2-2 3s - M3 
wn —— ——_ C—— fmt = —_ : - Z 7 : - EE oat == 
« - ms ; 0 = =— " —— -0 n - 
oy” + Ar hy r- - - * 29 gr oe arg 
S- p 34 © FIR canal —_ IS - 4 by - : nra—_— 4 gyrm——_ ;— mg _ ar. 
gn — a —_ I: Ct = - 40 _— bb 7 AuT'> #0 A x: F £ — : -4 — p 
D AT. - . A ———— A EST: X ey £ « = $0 INEDIEEEDS7 ES SS = cc. ESS =, 
_ cnt 4 — Fs Agde4 .- - - Po” _s ” == 4 mo 
dy _ r= 


lf 


t 
Hell! 
wil! 
'S | 
$1. 
LARS | 

is 
191.2 

T1 

wei 

ti ! 
it 


 Long's Caſle. Pan Y 


[ 120 ] 


[2] 


{ 121 ] 


| | —m—— 
Mich. 2 Jacobi, in the Kings Bench. 
Long's Cafe. 
VV Iles. ſcil. Ingrifitio indentata capta apud Coflam in Com. pred”,5, die Octobr',anno'Regni Donjyg Ele. 


Dei gratia Angliz,Franciz,& Hibcrniz,fidei defenſor”, &c. triceſimo ſexto, coram Willielm Sel. | 


ling coronat: Domine Regine infra libertat. dit. Domine Regin. ville ſue de Coſlam pred”, ſuper viſit _ 
H. Long armig. ibid. exiſten. mortui per Sacrament. 1 2. Jurat-exiſtpreſentat” 3 quod quidam H, D. nes 4, 
in Com. E. miles, C. D. nuper de C. pred”, in dicio Com. E. miles, G. L. nuper de Colkidge in Con, W 
Yeoman, @&- R. P. nuper de L. in did. Com. W. Teoman, Oc. timorem Dei pre oculis ſuis non habentes, (4 
inſtigatione diabolica ſedufi, quarto die OQobr', anno Regni dit. Domine Regine nunc tricefimo ſeats ſy, 
diff”, inter horas undecimam &. dnodecimam ejuſdem diei, apnd Coſlami pred”, in did. Com. Wilts. vi & an 
viz. gladiis, pugionibus, armacudiis & torment”, in did. Henricum Long, in pace Dei &- dict. Domine Rgg, 
adtunc codem 4. die Oobr*, anno triceſimo ſexto ſupradii”, apud Coſlam pred. exiſten*, inſult. fecerun, 
predifins H. D. quoddam tormentum (vocat, a dagge) ad valentiam 6 $. 8 d. cum pulvere Or pellet, plunjy 
Anglice di, charged with powder and a bullet of lead,quod idem H. D.*tunc, viz. dif. quagto die Odgy 
anno triceſimo ſexto ſupradia*, apud Coflam pred”, in manu ſua dextra habuit & tenuit, in & ſuper i 
Henr* Long adtznc eodem quarto die Octobris, anno triceſimo ſexto ſupradift', apud Coſlam pred, in jj 
Com. Wilts. felonice, voluntar*, Of ex malicia ſua precogitata exoneravit, Anglice did diſcharge, dan gy 
H. Long ad twnc apud Coſlam predict”, cum pellet. plumbeo pred, fic extra torment. pred”, per ipſum mif, 
uanum wvlnus mortale, in & ſuper anteriorem partem corpors ipfuus Henr* Long, ſubter ſiniſtram mamillm ; 
Henr? Long, totali” penetrans in &: per corpus dif}. Henr' Long : De quo quidem vulnere mortali, idm},|, 
ad tunc eodem quarto die Octob. anno 36. ſuprad*, apud Coſlam pred. inſtanter obiit., Et quod pred.C, 1), 
miles, G. L. &c. dif. quarto die Oftob. anno 36. ſupradif”, ac inter horas pred” ejuſdem quarti dui, au 
Coſſam fred”, in dif. Comitat. Wilts, felonice, & ex malitiis ſuis precogitat. fuerunt preſentes, abbetuny 


 procurantes, comfortantes, & manutenentes dift. H. D, ad feloniam & murdrum pred”, modo & form. pred, fi 


nice faciend. & perpetrand” , contra pacem dit. Domine Regine nunc, coron. & dignitat. ſuas, Et fic Tian, 
pred”, dicunt ſuper Sacrament. ſuum pred”, La predic. H. D. C. D. G. L. &c. dium H. L. codem 4.6 
Octob, anno 36. ſuprad', apud Coſlam pred. in ditt. Comitat. Wilts. felonice, voluntarie, & malitiis ſui 
cogitat. felonice interfecerunt & murdraverunt, contra pacem did. Domine Regine, coron. & dignitat. ſus; 
ulrerius Juratores pred. dicunt ſuper Sacrament. ſuum pred”, quod immediate poſt felon. & murdrum mula 
forma pred. comiſſ. iidem H, D. C. D. G. L. &c. fuger”, & ſe retraxer. pro onis & murdro pred. dr ol 
ipfi, ant eorum aliquis, tempore felonie & murdr. pred. in forma pred. commiſſ. nulla habuerunt bona aut ud, 
zerr”, ant tenementa, ad notitiam Jur* pred'. In cujus rei teſtimonium tam Jurator. pred*,quam pred. canuds, 
die & anno prius ſuprad', alternatim huic inquiſitioni ſigilla ſua appoſuer”, & quilibet eorum appoſuit. 

- Upon which Indiment the faid H. D. was outlawed, and brought a Writ of Error, and divenl; 
rors were aſſigned in the Inditment ; 1. becauſe in the beginning of the Indictment it is alledged, t 
the Indictment was taken before IS. Coron. Domine Regine infra libertat. diff. Domine Regine vill [u 
de Coſſam pred, ſuper viſum corporis 3 and it is not alledged to what places the ſaid Liberty doth and 
nor what part, or nothing of the Town of Coſſam be within the Liberty ; and fo it doth not aye 
that the Coroner hath JuriſdiQtion in the place where the Inquiſition was taken, nor where the nuns 
was cotnmitted, nor where the dead. body lay, for all is alledged by the IndiQment to be at Gſm 
and” Inditments of felony which are as Counts and Declarations for the King againſt the / partishr 
their lives, ought to have certainty expreſſed in the Record of the-Inditment, and ſhall not be ſupplit 
or maintained by intendment or argument, For if the: counts between party and party for land« 
chattels ought to have two things, ſcil. truth and certainty, as.it is holden in Plow. Comm, $4. 4, & 102. 
s E.4.21, in Debt, 3 H, 6.1. in Forcible Entry, 38 H.6. 35. 9 H, 6. 18. becauſe that the Counts are 


«*y-- 


the foundation of the ſuits, to which the party is to anſwer, and upon which the Judges ſhall judge, 
@ fortiore Inditments, principally thoſe which concern the life of a man, and which are the KingsCounts 
to which the party is to anſwer, and upon which the Court ſhall adjudge for his life, ought to have ful 
and preciſe certainty, and ſhall not be taken by argument, as appeareth 2 E. 3. 31. 18 Af. p. 15.294 
45. 2 E,3.28. per Scrope, 27 Aſſ« 73- 38 Af. 11, 12. 47 E. 3.17. 7 H.6. 42. 8 E. 4,3. 3815 
And becauſe it is not expreſſed in the Indictment that Coſſam was within the Liberty of Coſſam, fortls 
cauſe the Indiment was incertain and inſufficient. To which it was anſwered'and reſolved by tit 
Court, -that the Inditment notwithſtanding this Exception was ſufficient ; for true it is that the mk 
Law is, that Indi&ments ought to be certain : But there are three manner of certainties 3 1. Toa colt 
mon intent; 2. To a certain intent in general; 3. To a certain intent to every particular ; The tit 
intent doth ſuffice in bars, which are to defend the party and excuſe himſelf : The ſecond is required 
Indictments, Counts, Replications,&c.. becauſe they are to excuſe or charge the party 3 The third 15! 
jected in Law, for nimia, ſubtilitas in jure reprobatur, &-. talis certitudo certitudinem confundit : And in (15 
Caſe at Bar there is enough certain intendment in general, that Coſſam is within the Liberty of Coſan 
but peradventure the Liberty may reach beyond the Town, which is a trained and captious intendment 
which the Law will not allow : And ſo Sir John Popham Chief Juſtice ſaid it was reſolved in the (amt 
Point in the Caſe of Lewes in the County of Sſſexz and there the Inditment was, Tnquiſitio capt# 4 
Lewes coram Coronatore rapte ſue de Lewes, and adjudged good in Law. | 
The ſecond Objection was, That the Indictment was, Quod predifins H.D. quoddam formentwnh, 
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adtunc, &c. felonice, voluntarie, & ex malitia ſua precogit. exoneravit, dans eidem fenr. Long adiunc, O' 
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And it was rcſolved that the firft clauſe was not ſufficient in it ſelt, for although H. D. diſcharged th 
dagge upon him, yct it may be he was not ſtrucken with it; Then the ſccond clauſe, ſcil. dans ej $8 2 
2 ke that good 3 for the clauſe of dans, &c. doth depend upon the firſt clauſe, and deſcribe, 
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a fine is in the realty, and the Law doth require that one of the parties have a Freehold. And-thtth 


cannot ma { { 
only the wound. to manifeſt the ſame to be mortal 3 which ought to appear by the firſt ſentence tg 


given, becauſe in hoc caſu participium determinat verbum : But here it doth not appear by the firſ clauſe 
that there was ſiroke given 3 and then dans, &c. cannot ſupply it 3 for that is a participle dependjr, 
upon the verb precedent, and the verb precedent is exoneravit, and exoneravit may be without percufſigy Pr 
froke: As if one be indidtcd that he did affault one with an ax in his right hand, giving to him amo 
tal wound, it is inſufficient, becauſe this participle (giving) hath a verb before with which it might ra 
ticipate : And it was faid, that if the ſecond clauſe had been in the Caſe at Bar, &* dedit adtunc < aide 
hum vulnus mortale, it had been inſufficient 3 for dedit doth not imply a willing and voluntary ſtroke * 

ercuſſit, and if dedit would have been ſufficient, yet dans by the whole Court, for the cauſe aforeſaid * 
inſufficient. And it was reſolved that the Indictment may ſay percuſſit, as well of a wound given Out of 
a gun, Or bow, as with the hand. And a preſident in 10 E. 4. in the Kings Bench was ſhewed, w 
the wound was out of a gun, and the Indictment had the word percuſſit, 1 Ma. Dier 99. That an Indig. 
ment with ſuch clauſe ex malitia ſua precogitata felonice murdravit, &c, 1s not good without ſaying je. 
cuſſit, becauſe that Indictment of murder or manſlaughter ought to have expreſly a ftroke to be ſuppyj 
And true it is, that in all Indiments of murder or manſlanghter a ſtroke ought to be alledged, it ny . 
caſe of poiſoning. And for this laſt Error the outlawry was reverſcd.and the ſaid F. D. diſcharged, þiy 
many preſidents of Inditments of death, where the wound was given with a bullet out of a gun, 0 b 
an arrow out of a bow. and all thoſe (which I ſaw) had this word percuſſt. 


Paſch. 3 Jacobi, in the Common Pleas. 
Saffpn's Caſe. 


om 


I a Replevin between Saffyn Plaintiff, and Adams Defendant, which began Trin. 44 Eliz, Rotau 
upon a ſpecial Verdict found, the Caſe was ſuch 3 A man made a leaſe for years of certain land 
begin after the end or determination of a term for years then in being 3 The firſt years determine, tt 
ſecond leſſee doth not enter, but he in the reverſion entreth and maketh a feoffment, and levieth a fred 
the land with proclamations, according to the Statute of 4 H. 7. cap. 24. And five years paſs aftai 
proclamations without entry or claim made by the ſecond leflee: And if the leſſee for years were hand 
or not by the ſaid fine with proclamations, and the ſaid Act of 4 H. 7, was the Queſtion ; And it 
objected that the leſſee for years ſhould not be barred for two caules : \ 

1. Although the word (intereſt) is in the Ac, yet it is to be intended ſuch intereft that the on 
thereof, may thereof levy a fine 3 But he who hath a term or intereſt for years cannot levy a fine, 
every one ſhall ſay againſt it, quod partes finis nibil babwerunt, becauſe a leaſe for years is but 4 chatted, al 


word (intereſt) in the Act ſhall be intended of an intereſt of Freehold whereof a fine may be levied, lid 
it was ſaid that Mich. 21 Eliz. in the Kings Bench, it was adjudged in Sawnder's Caſe, That a leaſe foryas 
was not an intereſt within the ſaid Statute of 4 H. 7. | RF. 

2. It was obje&ed, That although that leſſee for years, when he is ouſted and ejeRted- ſhall be withn 
the ſaid Act ; yet in this Caſe the leſſee ſhall not be bound, for no fine levied with proclamations ful 
bind any, but thoſe who are put out of poſſeſſion, and have but a right, for if their eſtate or inter b 
not deveſted out of them, but remain in them as it was ab initio, they need not enter or make clint 
that which never was deveſted ; and therefore it is agreed in Plow. Comm. in Stowel's Caſe, Thats fine 
levied of land with proclamations, and five years paſt without claim made by him who hath Common 
of paſture, rent, or the like, ſhall not bind them, for their eſtate is not deveſted out of them, hut always 
remaineth in them. So it was faid in the Caſe at Bar, until the ſecond leſſee entreth he hath but 
intereſſe termini, as he had before the firſt leaſe determined, the which (as it was ſaid) doth contin 
in him notwithſtandiggfthe feoffment or fine. As if a man make a leaſe for years to is z 
a day to come, and before the day the leſſor is diſſeiſed, yet the leſſee may grant over his intereli, 
ſuch intereſt of a term cannot be by difleiſin or feoffment deveſted, and put to a right more then an 
or Common, or the like ; and that was ſhortly the effe& of what was ſaid on that ſide. But it ws 
ſolved, That the fine and proclamations, and the Nonclaim. of the leſſee had barred him of his term bf 
the Act of 4 H.7. And asto the firſt Objection it was anſwered and reſolved. That notwithſtanding lll 
for years hath not ſuch eſtate that he may levy a fine, it doth not follow, | that his term or interelt 
not be bound and barred by the ſaid Statute,and that for two cauſes : 1. It is within the letter of the Act, 


for the words of the Ad are om (the ſaid fine with proclamation ſhall be a final end,and conclude as 


well privies as ſtrangers to the ſame) which words are general, and extend to all : And the wo! 

the ſaving are (ſuch right, claim, and intereſt, &c.) and he who hath a term for. years hath an interch, 
and therewith agreeth Catlyne in Plow. Comm. 373. 2. It is within the miſchief; for it appear the 
preamble, ( That fines ought to be of greater firength to avoid firifes and debates, and to- the end 
and concluſion, &c.) And great miſchiefs, trouble, and vexation will follow, if leaſes for years which 
now are made for a great number of years, ſometimes abſolute, ſometimes determinable upon lives, 
ſhall not be within the faid A 3 and therefore it was reſolved, That the intereſts of tenant ?) 


Statute Merchant, Statute Staple, Elegit, Guardian by Knights ſervice, Executors who have kinds 
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Par, The Caſe De Libellis ſamo 


Jebts levied and legacies paid, and every other ſuch intercſt are within the ſaid A& of 4 H. 7. for all 
theſe have intereſt in the lands, and he who hath a bare right or title to any Inheritance or Frechu1d, 
cannot levy a fine to any ſtranger, but it ſhall be faid, quz9d partes finis nthil babuerunt ;, and yet he ſhall 
be bound by a fine levied by the Terrc-tevant : So alch, ugh that leſſee for years cannot 1evy a fine to a 
Granger, but it ſhall be aid, quod partes finis nibil baowerunt, yet it doth not follow but that he ſhall be 
ward by the tinc with proclamations levied by tenant of the land. | fs 

* As to the ſecond Objection 1t was anſwered and reſolved by the Court, that in the Caſe at Bar IK 
the ſaid feoffment; the ſecond leflec had but a right, tor when his future- jntereſt had corbre.encement, 
then he had ſuch preſent cltate in the Jand, which mjght be develigd, and which he may reveſt by his 


entry. 


years in the land which he may grant. And the words of Littleton were well oblerved, th. 1. cap. 7. 


]. 13. þ, If a man nike a leaſe for years, and before the leſſee entreth* the *Ielfor dieth; *yet the leſſee 
= _ bccauſe the leſſee by force of: the Jeaſe hath. preſent right to' have the Mae Accor Anz 
to the form of the leaſe :: And Lit. lib; 3. caps 8. fol. 167, If a man leafeth Jands for years, if the letfife 
raeaſeth to his leſſee all his right, betore that the leſſee hath entred into the land, fuch r&feaſt is void, 
becauſe the Icfſce had not poſſciſion in the land at the time of the releaſe made, but only a right'to 
have the fame lands by! force of the ſame leaſe : And fol, 127, if a man leaſeth tenements for years, by 
force of which the leſſee .is ſeiſed, that is, poſlciſed, and after the leſſor by his Deed grantcth the rever« 


Gon to another for life,, &c. it behoveth in ſuch Cale that the tenant for term of years attorn ; By which 


it appeareth, that before the leſſee entreth, he hath not actual poſſeſſion, nor (as it ſeemeth) the leſſve 
hath not ſuch reverſion that he may grant it over by the name ot revertion, but yet ſuch leſſee hath more 
then he who hath a future interelt, for that he may preſently enter and take theprofits, fo that his interelt 
accompanied with preſent. entry and ability.to take the prbts which he may pats over, may be deveſted 
out of him, and put to a meer right not grantable : Ar:4 fb- the difference appearcth between the Caſe 
at Bar, and Sazndey's Caſe which was adjudged in 21 Eliz. for there at the time of the fine levied the 
leſſee had not power to enter and take the profit, but only a future intereſt, which (if it may be deveſted) 


he had not any means poſſible to reveſt in him agaig, 
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| Paſeb. 3 Jacobi, in the Starr-Chamber: 
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The Caſe De Libellis famoſſs. , 
Nithe Caſe of L, P. in the Star-Chamber this Term, againſt whom the Attorney-General proceeded 
me tas upon his own confeſſion, for compoling and publiſhing of an infamous Libel in verſe, by 
which John Archbiſhop of Canterbury (who:was a Prelate of ſmgular picty, gravity, and learning, now 
dead) by circumlocutions and deſcriptions, . 3nd not in expreſs terms 3 and Richard Biſhop,of Canterbury 
who now is,” were traduced-and ſcandalized.; In which theſe Points were reſolved : - »Þ-. ©", 
1, Thatevery Libel which is called famaſus Libellus, ſexe defamatoria ſcriptura, is made cither againſt 2 
piiyate man,or againſt a Magiſtrate and publick perſon.if it be againſt a private man it.deſeryeth a ſevere 
puniſhunent, for although the Libel be made againſt one, yet it inciteth all thoſe of the fame family, kin- 
dred, or ſociety to revenge, and ſo may be the cauſe of ſhedding of blood,, and of great inconyentenc : 
If it be againſt a Magiſtrate; or another publick-perfon it is a greater offence.3 for Grit <ongerneth not 


only the breach of the peace, but alſo the ſcandal of government 3 for what greater ſcandal 'of govern- = 


ment can there be then to haye corrupt and wicked Magiſtrates to be appointed and conſtituted- by the 
King to govern his SubjeQs under him ? .and greater imputation to the State it cant. be, then to {uffar 
luch corrupt men to ſit in the ſacred ſeat of Jultice, and to. have any medling in or:concerning the admi- 
lnias Juli - x SE 
3. Although the private man or Magiſtrate be dead at the time of the making cf the Libel, yet it is 
puniſhable, for in the one Caſe it ſtisreth up others of the fame family, blood, or ſociety to'revenge, 
beach of the peace, .and'in the other the Libeller doth traduce the State and Govertiment, which 
not, 


3-.Alibeller (who is called famoſus defamator) ſhall be puniſhed either by Indifment at the Common 
W, or by Bill, if he deny it, or ore tens upon his conteſfon, in the Star-Chamber, and according to the 
quality of the offence he may be puniſhed by tine or impriſonment, and if the Caſe be cxorbitant,by Pil- 
lory and loſs of his Ears, Dre 4 it gon | 
4 It is not material whether the Libel be true, or whether the party againſt whom the Liþdl is made, 
be of a'good or ill fame 3. for in a ſetled ſtate of government the party grieved ought to complain for 
every injury done to him in ordinary courſe of Law, and not by any means to revenge himſelf, either 


by odivus.courſe of libelling, 'or otherwiſe : He who killeth a man with his {word m fight is a great 


— but be is @ greater offendex who poiſoneth another, for in the one caſe he Ke the party 
alulted may defend himſelf, and knoweth his adverſary, and may endeavour to prevent it * | But poiſon- 


ing may. be {o ſecret . that none: can' defend himſelt againit it, for which cauſe the offence 15 more 
Erievous, becauſe the : offender cannot be cafily known 3 And of ſuch nature is libelling, it. is ſecret, 
ane robbeth a man of his good name, which ought to be more precious to him then his | te, & difficil- 
| eſt invenire Authorem infamatorie. ſcripture, becauſe that when the offender is known. ; he ought 
may ſeverely puniſhed. Every infamous Libel, cither is in writing, ar.wichouc writing. tÞ writing, 
Wien ant Epigram,Rime,or other writing is compoſed or publiſhed to the ſcandal or contumely of _ 

Aaa?2 DY 


As if a man make a leaſe for years, in this Caſe before that the leſſee cntreth He bath. eſtate for _ 
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by which his fame or dignity may be prejudiced. And ſuch libel may be publiſhed, 1. Verbis aut cantilens. 
As where it is malicioully repeated or ſung in the preſence of others. 2. Traditione, when the Lik.y 
or copy of it is delivered over to ſcandalize the party 3 A famous Libel without writing may be. x, Pity. 
ris, as to paint the party in any ſhameful and ignominious manner. 2. Sogn, as to fix a Gallows 
or other ignominious ſigns at the parties door or elſewhere. And it was reſolved Mich. 4.3 &- 44 Ele. 
in the Star-Chamber in Halliwood's Caſe, That if one find a Libel (and would keep himſelf Out oF 
danger) if it be compoſed againſt a private man, the finder either may burn it, or preſently deliver jp 
to a Magiſtrate : But if it concern a Magiſtrate, or other publick perſon, the finder of it ought pre 
ſently to deliver it to a Magiſtrate, to the intent that by examination and induſtry, the Author 
be found"out and puniſhed. And libelling and calumniation is an offence againſt the Law of Go 
'For Leviticus 17. Non facias calumniam proxtmo. Exod, 22. VET. 28. Principi populi tui non maledin. 
Eccleſiaſtes 10. In cogitatione tua ne detrahas Regi, nec in ſecreto cubiculi tui droiti maledices, quia wlcny 
cali portabunt vocem tuam, & qui habet punnas annuntiabit. ſententiam. Pſal. 61. 13. Adverſus me loquebann 
"gits ſedebant in porta, & in me pſallebant qui bibebant vinum. Job 30. ver. 7. & 8. Filii ftultorum & jo. 
[rom &- un terra penitus dn parentes, nunc.in eorum canticum fum verſus, & falius ſum eis in proverbiyy, 
And it was obſerved, that Fob who was the Mirrour of patience, as appeareth by his words, became in 
-a manner inpatient when Libeis were made of him 3 And therefore it appeareth of what force ir Is to 
provoke impatience and contention. And there are, certain marks by which a Libeller may be knoyy. 
Dia trig ſequuntur defamatorem famoſum : 1. Pravitatis incrementum, increaſe of lewdneſs:; 2, Burl, 
decrementum, waſting, of his money and beggery : 3, Conſcientie detrimentum, (hipwrack of conſcience, 


ce 


Paſch. 3 Jacobi, in the Kings Bench. 
Palmer's Caſe. 


B Etween Palmer and Wilder for a Ward in the County of Oxford, the only Queſtion in the Caſe w, 
_ If the Guardian in Knights ſervice ſhall have the ſingle value without any tender : And it was | 
je&ed, that the Guardian ſhould not have it. without tender for four cauſes : 
I. Litt. lib. 2. cap. 4. fol. 21, and all the Books agree, that Knights ſervice draweth to it Ward, My. 
riage, and Relief. And the Statute of Merton, cap. 7. faith, Quod maritagium ejus qui infra etatem of 
mero jure pertinet ad Dominum feodi, fq that the marriage of the heir within age doth belong by thelay 
in ſuch Caſe to the Lord ; Then if the heir will perform that which the Law requireth, ſc]. to be nw- 
ricd by his Guardian, it is not reaſon that he render any value for it ; for Littleton doth not ay, tw 
Knights ſervice draweth to it the value of the marriage, but the marriage it ſelf; and the Statuted 
Merton doth riot ſay, Qzod valor maritagii ejus de mero jure pertinet ad Dominum feodi, ſed maritaginmiy 
de mer jure pertinet, &c. Put caſe then that 4. covenant with B. that B, ſhall have the marriage of 4 
and that he ſhall be married to him to whom B. will nominate to him ; In this Caſe if 4. be readjy 


. be married according to his covenant, and B. will not nominate any, he ſhall never render any wt 
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for it : So in the Caſgat Bar, for as much as the Law giveth to the Lord the marriage, if the heir be md 
to perfortn it, he is excuſed, and ſhall not be charged with any value. So if the tenant be ready tov 
i e, or any other corporal ſervice, which by his tenure he ought to do, the Lord cannot refulei, 

or wave it, and take amends for it. | | | | 

2, In this Caſe of marriage which the Law giveth, the Lord is to have the benefit, and he oughtts 
do the firſt a&, for the heir cannot perform the duty which the Law in ſuch Caſe requireth, without 
the firſt a& done by the Lord, ſci}. Tender of a woman that the heir ſhall marry 3 and in all Caſes wt 
the default is in him who =o to do the firſt a&, the other party is excuſed. As if a man be bond 
to levy a fine'to the obligee before ſuch a day 3 in this Caſe for as much as by the Law the obligee ought 
to do the firſt a, ſcil. to ſue forth a Writ of Covenant before the day, if no Writ of Covenant be fucd, 
the obligor is excuſed, as it is holden 4 E. 3.39. b. 18 E. 3. 27, & 11 H. 4. 18, Vide 21 E, 4.42, 
4+ 3» 20 E. 4. 36, 1 Ma. Dier, Windſor's Caſe, and 22 Eliz. Dier 371. 
| 3+ And the words of the Writ de valore maritagii are, Duare cum 4g" 7 pred. B. ad ipſum Bj 
zineat, eo quod pred. B. terram ſuam de eo tenuit per ſervitium militare, & ei edid. B. dum fuit if 
etatem in cuſtodia ſua, competens maritagium abs diſparagatione, &c. ſepius obtulit, idem B, maritagiu 
illud tenyens, de eodem maritagio prefat” A. cum ad —— etatem pervenerit ſatigfacere recuſavit, & adi 
rechſat minus juſte, &c. ad dampnum, &c. By which Writ, and alſo by the Writ of Intruſion of Ward it 
appeareth, that the Lord ſhall not have the ſingle value without tender of marriage, and default in tht 
heirz and if the tender in ſuch Caſe ſhall not be requiſite, great. and tedious ſurpluſage ſhall be cor- 
tained in the Writ, which of its nature,and according to its name,ought to be brief and ſubſtantial, Pr 
tur enim breve, quia rem breviter enarrat. x | : 

4+ Upon the teaſons aforeſaid are divers expreſs authorities in the Point, 21 E. 4.4.3. per C9 
that there ought to be tender, F. N.B. 141. 40 E. 3.6. Iſſue taken upon the tender,”11 H, 4. Ten- 
der alledged, 43 E. 3. 20, and the Statute of Merten, cap. 7. Si quis heres, rc. pro Domino ſuo niuert 
maritare, non compellatur hoc facere, ſed cum ad etatem pervenerit det Domino ſuo O& ſatifaciat et, & al 
which prove there ought to be tender. As to the firſt and ſecond Obje&ions, it was reſolved by tht 
whole Court, That at the Common Law it was at the Lords eleQtion to have the marriage of the heir,0f 
to ſuffer the heir to marry whom he pleaſed, and to have recompence, ſci}. the value of it , and that 


at the Common Law there lay not only the Writ De valore maritegii, but alſ> the Writ 2% _ 
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ſe maritagio non ſatufafio, and ——— 31 Af]. p.26, And at the Common Law if the heir 
within age had been raviſhed and marricd, the Guardian ſhall recover in an Action of Treſpaſs the 
value of the marriage in damages, and therewith agrecth 29 E. 3. 37. & 29 Af. which is a notable 

roof, that the value of the marriage doth belong to the Lord without tender ; for if the value ſhall not 
be due without tender, then if the raviſher of a Ward marrieth him, the Lord ſhall not receive the 


* value, or if the heir marricth himſclt before the Lord can make a tender, or if he flie over Sea, or to 


places unknown, the act and wrong, of the heir it tender were neceſſary might prevent the Guardiar of 
the benefit of the marriage, which de mero jure doth belong unto him, which ſhall be inconvenicht, As 
to the third Exception it was anſwered, That many times Writs are framed accortling to that which 
moſt uſually happeneth- And where the rule is, ad ea'que frequentius aceidunt Jura adaptant”, it may be 
well ſaid,ad ea que frequentius accidnnt reſcripta ſve brevia adaptant* And a ſpecial Caſe thall have a {pecial 
Writ and a ſpecial Count : As to the Authorities, ſcil. 40 E. 3. 6. there it appeareth the iſſue was taken 
upon the hal and many times it is done by good advice, ſcil. firſt to try the matter in fac, if the 
Plaintiffs Council will admit it, and then to take advantage of the matter in Law, which joyning of iſſue 
by the Plaintiffs Council, is not any authority of proof that tender is requiſite. And as the Book of 21 E. 
4. 43. which 15 but one opinion obiter without argument or deliberation, in the debating of another Caſe, 
is to be underſtood of forteiture of marriage 3 And in the other Books, tender is only alledged, and no 
authority that is requiſite : But the Book of 31 Aff. p. 26. is adjudged, That for the ſingle value tender is 


t requiſite 3 and therewith agreeth 2 H. 7. 9. Et hoc communi juris peritorum calculs comprobatur : | 
© we doubt in 9 Eliz. Dier 25 Jo well reſolved. J per ompr aur And 
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PART VI 
W here Services Intire ſhall be appointed. 
Hill. 36 Eliz. In the (ourt of Wards. Reſolutions by the to Chi 


e Fnftices and the whole Court- of Wards, C oncerning apportin 
ment of Intire Services. 


Bruerton's Caſe: 


& Ord and Tenant of three Acres of Land by Homage, Fealty, annual Serviced 
XI. Seq Hawk, and ſute of Court, the Tenant maketh a Feoffment in Fee of one a, 
> The Feoffec ſhall hold by homage, fealty, a Hawk, and ſute of Court, byte 
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therewith agreeth the Books in 2 E. 2. Avowry 184. 5 E. 2. ibid, 206, th 
 Avowry 101,24 E. 3.73. a. 34 Al]. þ- 15.22 £4.4436,37«27 H. 8. Tawny 
"and Avowry. And no difference as to this purpoſe between intire ſervices anw 
g9>Lz& as ſute, a Hawk, &c. and not annual, as homage, fealty, heriot, &c, Andv 
we I Heriot, v. 34 E. 3. Heriot 3. And the Statute of Weſt. 3. of Qxie Emptmsin 
rarum cannot extend to intire ſervices to hold pro particula,becauſe that ſuch ſervices are not deviſahlead 
by conſequence each ſhall hold by the whole as he ſhall hold by the Common Law. . Burt in the Caſo 
ſate, theStatute of Marlebridge, cap.9. hath altered the Law in two Caſes. 1. In Caſe of Coparcenesad 
their vendees by Equity, as it appeareth by the Regiſter and F. N. B. 159. a. and b. where the Vit n- 
cites, Ciem de communi Conſilio Regni noftr. proviſum ſit, ſi bereditas aliqua,de qua wnica ſetia debeturgl 
heredes vel ad alios per venditionem devolvatur, &c. 2, The Statute doth provide, Et fi plures feoffati = 
de hereditate aliqua,de qua unica ſea debeatur, Dominus unicam ſeitam babeat, &c. But that is meant when 
'Texant, who holdeth by ſaute, doth enfeoff others ſeverally, one of one part,” and another of anothet 
part,8c. in certain ; there theLord ſhall have but only one ſute 3 and he who doth the ſute ſhall havecor 
tribution for his charge againſt the others, and that 5 ques; by the Statute of Marlebridge, and F.N.}. 
159. But if the Tenant who holdeth by ſute infeoffet 
Contribution, for without expreſs agreement he ſhall not have Contribution. But yet all the ſaid Fcoffes 
ſhall do but one ſute, as they ſhall pay or deliver but one Hawk, or other yearly intire ſervice, and ther 


with agreeth F. N. B,162.c. But if the Tenant maketh a feoffment of the moity or third part in common, i 
and not in ſeveralty, it.is out of the purview of the Statute of Marlebridge : For where the poſſeſſion is 1- i 


tire and indivied, there cannot be contribution, and therewith agreeth F. N.B. 162.d. ( That Tenantin 
Common ſhall do ſeveral ſute and ſeveral ſervice.) As Feoffee of the moity or third part is out of the Mas. 
tute-of © nia Emprorer reyraromreo hot pro parients; as it"is holden in'29 FS. br. Tenures. 2, Aloug? 
the Tenancy, and every part of it is holden and charged with intire ſervices; Yet therein obſerve this di 
ference, between the Act of the Tenant by the ſeverance and parcelling of the Tenancy to others (fot that 
thall give benefit to the Lord, who is a ſiranger to it) res inter alios ate nemini nocere debent, ſed prodeſſe po 


ſunt and the Act of the Lord himſelf to take any parcel of the Tenancy, which ſhall turn to his prejudice: | 
for by his acceptance of any part of the Tenancy, all the ſaid yearly intire ſervices are gone and extins Ft 
and therefore if one holdeth his land of his Lord by his yearly ſervice, of a Hawk, Horſe, or the like 


"'if in ſuch caſe the Lord purchaſcth part of the Tenancy, ſuch entire ſervices-are gone, becauſe bo 
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fuch ſ>rvice cannot be ſevered or apportioned. And foraſmuch as he. hath diſcharged part by his 
own act, the whole intire ſervice is gone, in the ſame manner as if he had releaſed his Seignory in part 
of the Tenancy, all the Seignory by his own act 15 gone. And therewith agreeth Lit. 49. 5 E. 2, Awvowry 
6; 3. Another difference was taken between the ſaid intire ſervices, and other the like, which are 
only for the ſole benefit of the Lord, and are a charge to the Tenant, as the ſervices to render a 
Hawk, 4 Horſe, a pair of gilt ſpurs, 6c. and intire ſervices which are for . the benefit of the- Com- 
monwealth, Or for the detence of the Realm, or tor the advancement of Religion, -and the. ſervice 
f God, or for Works of Devotion, Picty, or Charity, or tor the advancement of Juſtice : In ſuch 
1nd the. like caſes, although that the Lord purchaſeth parcel ; yet the entire ſervices remain. As if 
the Tenant bold by Knights ſervice, which is an entire ſervice to be done by the body of a man 
( for eſcuage is Þut a A penalty tor not doing, of it ) in this caſe, becauſe it is tor the defence of the 
Realm, and pro bono publico , although the Lord purchaſeth parcel of the Tenancy, yet the ſervice 
fall continue 3 and therewith agreeth Littleton, lib. 2. cap. Rents, fol. 49, The ſame Law of .Caſtle- 
ard, Cornage, and the like, vide 11 H. 7. 12. becauſe for the defence of the Realm ; So if one holdeth 
his Lord to make a Bridge, repair a High way, or to make a Beacon (which Tenures you may ſee 
in 11 Be 12+ 0+ and 24 HSS. br. Tenures 53-)* Although that the Lord in ſuch Caſe purehaſeth 
rcel, the whole ſervice doth remain, becauſe for the Commonwealth. So if one holdeth to marry 
2 POO Virgin yearly, as the Tenure is 24 H. 8. br. Tenures 53+ becauſe a work of Charity 3 So if the 
Tenure be to find 2 Preacher in ſuch a Church, or to provide the Ornaments of ſuch a Church, as the 
like Tenure is 35 H. 6. 6. becauſe a work of Devotion and Piety. So where the Tenure is to aflil 
the Sheriff, or tO be High Conſtable of England 3 for theſe are for the advance of Juſtice. For the 
determination of divers caſes doth belong to the Court of the Conſtable and Marſhal, and the Sheriff 
:« the Miniſter of Juſtice, vide 11 Eliz, Dier 285. and 16 E. 3. Avowry93: Or if the Tenure be to 
keep the Kings Records, as the Abbot of St. Bartholomew in Smithfield held, as it appeareth amongſt 
&- Records in the Tower of London, 7 R. 2. membran. 15. dorſo, Becauſe the ſame concerneth the 
Adminiſtration of Juſtice. But if the Tenure be to be Carver, or Butler, or Cook to the Lord, or to 
cover the Lords Hall, or to attend upon him at ſome principal Feaſt, &c. in all ſuch Caſes, by the 
purchaſe of parcel, all is extinct, for theſe are for the only benefit of the Lord himſelf. 4. Another 
difference was taken between intire ſervices, when the doing of the ſervice by one Tenant of part 
ſhall ſerve for all, and he who doth it ſhall have contribution 3 and: when every ſeveral Tenant (hall 
do the ſeveral intire ſervices. As in the Caſe of ſuit in the Caſes aforeſaid, one only ſhall do, and 
the others: ſhall make contribution. And therefore there if any parcel cometh to the Lord , al- 
though it be by deſcent, which is an a& of the Law 3 yet all the fuic is gone, for there wanteth 
Contribution as-well when part cometh by Law, as where it cometh by the a& of the party, and 
therewith agreeth 34 Aſize, 15 & 35 H.6. Execution 21. But if parcel deſcendeth to the Lord, 
where the Tenure is by a Hawk, a Horſe, &c. there it is otherwiſe, becauſe that every parcel is 
ſeyerally holden by a Hawk, a Horſe, &c. and therefore no Contribution ſhall be in ſuch Cafes; 
Bat (asit hath been (aid) every ſeveral Feoffee {hall hold by a Hawk, a Horſe, &c. 5. Another difference 
was unto intire ſervices, where the Lord cometh to part by the meer Ae of the Law, and in' part by 
the AR of the party, and eſpecially when the original a& is the act of the party,As Recovery in a Ceſſa- 
wit of parcel of the Tenancy, all the intire ſervices which are only for the benefit of the Lord, as ſute, 
grain of Wheat, a Horſe, 8cc.. are gone, and extin&, and therewith agreeth 40 E, 3. 4G. F. N. B/ 
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Where the Pleading ſhall ftay for the Nonage of the Demarid- 
-- - ant, and where the Tenant ſhall have his Age. 


Paſch. 35 Eliz. in the Common Pleas; 


1708 Markal's Caſe. 

£7 3 / » 2 , ; . ” | b i 
PÞ the Caſe of -one Markal it was moved, Whether in a Formedon in Remainder by an Enfant; 
& of a Remainder limited to his Father, and his heirs ( whoſe heir he is, The Tenant without 
ay plea pleading, may pray that -the pleading may ſtay for the Nonage of the Demandant. "And 


' 3E.3. age 72. was cited; And it was Obje&ed; That although 8 E, 3. 59, be to the contrary, yet 


the raſon which Herle there giveth, upon which he groundeth' his opinion, is againſt Law. For he 
» That when the Enfant hath recovered in his Formedon in Remainder, then he ſhall not be in 
Ward, And it is apparent in a Formedon in the Reverter brought by the heir of the Donor, the 


_ tenant may pray that the pleading ſtay, without pleading any plea. And therewith agreeth 18 E. 3. 
WE IT. and 12 E, 2. ibid. 145. But at laſt the Record of a Judgment was ſhewed Paſch. 4 Eliz- 
| where the Caſe was, that a Scire facias to execute a fine brought by the heir within age of -him in the 


Wnder, in Fee, which Remainder was limited to his Grandmother and her heirs, the -7mone 
payee 
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prayed that the pleading might ſtay for the Nonage of the demandant. And after many Argumene 


deliberation, it was adjudged, that the prayer of the Tenant ſhould not be allowed, 
_ Ehould anſwer preſently. | And for the better underſtanding of the truc reaſon of this, b, 
ment, The Rules of the Common Law as to this purpoſe are firlt to be obſerved. And frit; i 
to know, That every real Acton, cither is Poſſeſſory, that is to fay, of his own poſſeſſion or ſeifi 
or Aunceſtrel, ſcil. of the ſeiſin or poſſeſſion of his Anceſtor. And generally in all Real fon 
which an Enfant bringeth of his own poſſeilion, although he hath the land by deſcent, and although 
the Tenant pleadeth the deed of his Anceſtor with warranty, the pleading ſhall not Ray for his Nog. 
age, for by the preſumption of Law, the granting that the pleading may ſtay for the nonage of the 
demandant, is in favour, and for the benefit of the Enfant, not for want of good underſtanding 
his eſtate, and of the truth of the matter he ſhall be prejudiced of his right which deſcendeth untohin 
from his Anceſtor, and therefore the Law in ſuch Caſe will rather ſuffer a delay, than hazard the right 
the Land, whereof-his Anceſtor had the poſſeſfion, by negligence or otherwiſe to be loſt, But when hi 
Anceſtor dicth ſciſed, and the Land deſcendeth to the Enfant, and he entreth and taketh the Exyly 
and Profits, in this caſe it ſhall be a prejudice to the Enfant that"he ſhall loſe his poſſeſſion which þ 


had, and ſhall be thereof delayed till his full age : But when only a bare right deſcendeth to himjx | 


is not at any ſuch prejudice. And therewith agreeth 12 E. 4. 17. in a writ of Entre ſur diſſcifin o 
diſſeifin done to the Infant himſelf 3 and 41 Edw. 3. age 39. and a Writ of Right of the deforcengy 
to an Infant himſelf of Land which he hath by deſcent. So in Eſcheat and Ceffavit, and Writ 
Right Sur diſclaimer brought by an Infant, becauſe he hath the Seignory in poſſeſſion, which by f 
cheat, ceſſer, or diſclaimer he loſeth, and his Anceſtor had not any right to the Land, for this cauſe 
pleading (hall not ſtay for his nonage. So in a writ of Meſne brought by an Infant, becauſe that th 
cauſe of the ation and wrong beginneth in the time of the Infant himſclf,2r Edw. 3, age 85, 1 Ip 
age 119. 7 Edw.2. age 140. And as to actions Anceſtrel, there are two ſorts of them 3 onecalle 
Anceſtrel Rightful, becauſe that nothing deſcendeth from the Anceſtors but a bare Right ; they 
called Atjton Anceſtrel poſſeſſory, becauſe the Anceſtor died in poſſeſſion, and the Land it {clf deſernty, 
In all caſes when a bare Right in Fee-ſimple deſcendeth from any Anceſtor (who once was in poſidim) 
to an Infant, then in any Action Anceftrel brought by him, the Tenant without any plea pl 

way pray that the pleading ſtay, As if an Infant bring a Writ of Right, as heir to his Anceſtor, 


* alledge the Explees in his Anceſtor, the Tenant without any plea pleading may pray that the Pard þ 


mur. So if an Infant bringeth a Formedon in the Reverter, as heir to the Donor, for there he denyl. 
eth the Fee-ſimple of the ſeifin of his Anceſtor, and there he ought to alledge the Explees in the Don: 
and therewith agreed 18 Ed. 3. age 11. 12 E4. 2. ibid. 145, But im Formedon in Remainde, 
though he demand F pong yet becauſe his Anceſtor, to whom he is heir, was never ſcifed, n 
took any profits (and therefore in this caſe he ſhall alledge Explees only in the particular Tenantyh 
hath the Eſtate upon which the Remainder dependeth, for this cauſe the Tenant (without plea) any 
pray that the Parol demur, foraſmuch as the Remainder never was in the poſſeſſion of any of hish 
ceſtors, and the demandant himſelf ſhall be” the firſt in whom it ſhall veſt, and that ſhall have ſeiſmd 
the Land in demand 3 and that was the true reaſon of -the faid Judgment. And it is not called 4 
Anceſtrel Righfu, becauſe the Action doth deſcend, but becauſe the Right doth deſcend from 
Anceſtor, ' for which an Adcion of the ſeifin of his Anceſtor is given to the heir.” And therefore {a 
Infant alieneth within age, and dieth within age, and his heir bringeth a Writ of Dam fait infra git, 
the Tenant may pray that the-pleading, ſtay, and yet the Action doth not deſcend ; for it doth nal 
for him who aliencth, becauſe he died within age, and the Writ faith, Dum Fuit infra etatem. $i 
the heir within age bring a Writ of Non compos mentis, the Tenant may pray that the Parol demur, a 
yet a bare Right and. no Action deſcendeth, -vide 20 Edw. 3.7. In all Actions Anceſtrel poſſeſſory, $ 
in Coſmage, Beſaiel, Aiel, &c. where the Anceſtor died ſciſed, there the Tenant may without plea pla: 
ing pray that the Parol demur for the nonage of the Demandant. But at the Common Law, in ſich 
Adions if the Tenant had pleaded a Feoftment, or other a& of the Ancefior in bar, by whidit 
appeareth, that either nothing, 'or that a bare right at moſt deſcended, which, maketh it equintt to 
an Action Anceſirel rightful, There the Tenant'upon fuch plea; pleaded, may pray that the pleading 


| fiay;, and the demandant for the tenderneſs of his age, and in reſpe& the Law preſumethwant d 


underſtanding in him, ſhall not be hazarded to try that which may perpetually bar him 3 and tht 
the Common Law was ſuch, well appeareth. by the Statute of  Gloxcefter, 'cap. 2. For there it appt 


eth, that in Coſinage, Beſaiel, Ajel,. &c.- brought by an Infant, the Tenant in anſwering, alledgethi 


Feoffment, or pleadeth ſome other thing, or the Inqueſt” was delayed till the age of the Infant, thi 
now he ſhall anſwer as if he were of full age. But this Ad extendeth only to Writs of Cough 
Beſaiel, Aiel, 8 Edw. 3.36. &c. againſt the opinion in 34:Hen. 6. 3. that it extendeth to other A 

ons, 54 Edw. 3. In a Bid juris clamat brought by an Infant, the Defendant ſaid, that his Ancelia 
by Deed demifed to. him tor life, without impeachment of waſt 3 and becauſe that the Plaintiff bemg 
within age' cannot confeſs a Deed within age, it was adjudged, that he ſhould attend till his full45 


. 6 Edw. 3. 48. The like plea pleaded in waſt by at Infant 3 for during his nonage he ſha]] not bt 


party to try the Deed of his Anceſtors in ſuch caſes. In. a. Formedon m the deſcender in which the 
demandant ſhall not recover the-meer Right, but a limited eſtate per formam doni of the ſeifin of ts 
Donee, the Parol ſhall not demur by the prayer of the Tenant, but he ſhall be anſwered within age, 
not that ſomething be pleaded againſt him, to which he cannot be party to try within age 3 

therewith agreeth 8 Edw. 3.9. 12 Ed. 4.17."34 Hen. 6. 3. 40 Ed. 3, 42 Edw. 3. 13 Ed. 3. Foe 
don 96. 3 Edw.3. ibid. 133. But in Afhſe.and Aﬀfiſe of Mordanceſter brought by an Infant, becauſe heres 
a Jury the firſt day, and the Jury is to enquire of the circumſtances, the pleading upon plea pleaded 
ſhall not demur, 8 Edw. 3.36, And it is to know, that the'Statute of Weſt. cap. 46; taketh w 
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> as well on the part of the Tenant as On the Demandant in a Writ of . Extrie ſur difſciſin to the 
__ if freſh ſuit were made, as It 15 adjudged in 24 E4. 3. 46. For in ſuch caſe {deny a bare 
right deſcended to the heir at the Common Law, the plea did ftay tor his Infancy. But the ſaid At is 
taken Rriftly, and doth not extend to any other action than a Writ of Entrie ſur diſſeiſin, 46 Ed. 3. 
age 76. But at the Common Law, it the Grandfather was diflciſed, and brought an Aﬀſe, and dic, 
Lending the Writ 3 and afterwards the Father bringeth a Writ of Entrie ſur difſeifin, and pendant 
he Writ the Father alſo dieth, In caſe in a Writ of Entrie brought by the Son of a difſeiſn done to his 
Grandfather, the Parol {hall not demur for the nonage of the Son, for the ſpeedy and freſh perſaic 
which hath been made » and therewith agreeth 1o Ed, 3» 58. And it is to be obſerved that in all real 
"Fions at the Common Law, if the Tenant -was' within age, and in by deſeent, that he ſhall have his 
age, 21 Ew. 4 78. in a Scire facias upon a Finc, 47 Edw. 3. 7. in Breor, if he be Tenant 3 vide 
$ Flv. 4, 19+ 13 Edw. 3- age 7. mn Formedon in defcender, 45 Edw. 3. age 40. in Ajel, if the ation 
be not grounded upon his own wrong, as in Ceſſavit of his own cefſer, 2 Ed. 2. age 132. 9 Ed. 3. 50. 
14 Ed. 3- age 88. vide 28 Ed. 3. 99. 31 Ed. 3. age 54» adjudged. And if it be not ina Nuper obiit, 
when he claimeth as hetr from the ſame Ancettor, vide 7 Ed, 3.13. 4 Ed. 3. ape 137. 9 Ed. 2. ibid. 
1242, 1 Ed. 2. ibid. 14.6. vide 5 Mas 136. in Baſſet's Caſe 3 for a Nyper obiit is principally brought 
to try the privity of the blood, and it it be not in a Paytivione facienda, becauſe that both are in poſſe(- 
fon, vide 9 Hen. 6. 6: 10 Hen. 4. 5. and 8 Edw.3. and if it be not in attaint, 9 Hen. 6. 46, for the 
miſchief of the death of the Petty Jury. So that the Law doth favour the Tenant within age, who 
hath the poſſeſion by deſcent more than the Demandant, who hath but a bare right by deſcent. But 
the ſaid AR of Weſtm. 1. taketh away the age of the Tenant in a Writ of Entrie ſur difſeifin- in the per, 
« is afprefaid. And the Statute of Weſtm. 3. eap. 40, ouſteth the age of the vouchce, being the Husbands 
heir, ina Ci im vita, and in Sr ci in vita. ' But both theſe Statutes are taken ſtritly, as dppeareth by 
many Books 3 and by theſe differences, and the cauſes, and reaſons of them you will better onderſiand 
your Books, which are almoſt infinite, and prima facie, ſeem to diſagree, and by theſe differerices may 
he well reconciled. Vide 8 Edw. 3. 10. if the plea ought to be delayed for the nonage of the Infant, 
although the Tenant would anſwer, yet the Court ought to award that the plea be ſtayed- So when 
the Tenant voucheth one as heir within age, he may pray that the pleading may ſtay. But in ſuch caſe 
he ought to plead more certain 3 for he ought to ſhew how choſen, vide 7 Edw. 6. Dier 79. 16 E4. 3. 
age, and 15 Edw. 4. 46 Edw. 3. 25+ O- 31 Edw. 3. Voucher 54. In Dower, if the Tenant vouche the 
heir within age in favour of Dower, he ought to ſhew a Deed, vide 11 Edw, 3. Voucher 13. 40 E94.3.5« 


50 Eadm. 3+ 25+. IQ Edw. 3+ 3ls 


Caſes of Tenures, 
Hill. 40 Eliz. in the Exchequer, 
Sir John Molys's Caſe: - 


Ti Edzs. 3. Lord, the Abbot of Weſtminſter Meſne, and C, Tenant of the Mannor of Chigpenham 
in the County of Buck, The Tenant was attainted- of "Treaſon, and' after offic -found thereof, 
King Ewd, 3, granted over the faid Mannor to Sir Fobn Molyns, and his heirs, To hold of us, onr 
| Heirs, and Stecefiors, and other the chicf Lords of the faid Fee, by the '{ervices inde debits,” & de jure 
emſueta ; Of whom, and how this Land ſhalt be holden, - was the queſtion, ' And it was objeted that 
in this aſe the tenure ſhall be of the King, for three cauſes; x. Becapſe the words of the-Tenendwum are, 
Per ſrttia inde debit a, & de jure conſueta; which words could nof either, xevive, or create #-Tenare to 
the Weſne 3 for by the Actainder the Meſnalty was extin&, and therefore at the time of the'grant; no 
ſervices were due, and of right accuſtomed 3 for all ſervices were extin@ : and therefort as in'27 H.8. 
Br. Parlz74, it is ſaid, That if the King hath' Land by forfeicure of Treaſon, thereby all Termres arc 
extinguiſhed and determined, as well of the King as other perſons'; and there,” if this Land be given to 
another by Parliament, ſaving to all other their Rights, Rents, Services, 8c. there the *Seignories of 
common perſons are not revived 3 for no Seignory was in being tempore ſecundi aus fatii. So in the 
caſe at Bar, at the time of the making of the Letters Patents, there was no Seignory, or Service in be- 
Ing, and therefore of neceffity the ſaid Mannor ought to be holden of the King 3 but the words ought 
tO ave been, by the ſervices before the Treafon, or before the Attainder, inde prius debits. 2. In this 
ale an expreſs Tenure is reſerved to the King 3 for the Tenendum is, To hold of us, 8c. and therefore 
It ought to be holden of the King 3 and foraſmuch as the ſame Land cannot be immediately holden of 
apy for. this cauſe theſe words (and other the chief Lords) &c. are void, and the firſt words, viz. To 
0 of n;®. ſhall ſtand. 3. Divers Offices and Licences of Alienation, and other Records were 
yr & to the Court, by which it did appear, that the Law had been alwaies fo taken, that the ſaid 
annor was hotden of the King in Capite 3 &* conſuetudo eſt optima Legum interpress As to the firſt, it 
Was anſivered and reſolved by the Barons of the Exchequer, that the words are ſufficient to create 2 


enure in the Meſine, as it was before the Treaſon 3 for ſo is the Kings meaning, and it is conſonart 
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uity, : 
mY that be taken beneficially for the honour of the King, and for the rclicf of the Mcſne ; 
words of the Tenendum cannot have any other reaſonable conſtruction ; and as to this point h 
ſtrongly relicd upon the Book in 33 Hen. 6. 7. where Prifvil ſaith, That if the King ſciſcd of th 
Lands by forfciture of Treaſon, granteth the ſame Lands to another by theſc words, Tenendam  ,, Y 
tali Domino per ſervitia debita & conſueta, That the ſame Lands were holden of the chict Lord, as jr hath 
becn adjudged 3 and therewith agreeth 8 Edw. 3. 283. vide 46 Edw, 3. Petition 1 9. & 17 Edp,, 
And as to the caſe of 27 Hen. 8. it was anſwered and reſolved, that that was not like to this cle; for 
a ſaving cannot ſave that which is not in eſſe. But in the ſaid Book it is further ſaid, 2iz. Here a; = 
words of 'Gift, or Reviving ; But in the caſe at Bar, the Kings grant doth in judgment of Law atone 


to the reviving{of the ancient Scignory. Note the gravity of the ancient Sages of the Law, to conſe Þ 


the Kings grant beneficially for his honour, and the reliet-of the Subject, and not to make any ftrig 
literal conſtruction in ſubverſion of ſuch- grants. - As to the ſecond point, it was refolved, That aj 
words of the Tenendum in the- caſe at Bar may well ſtand ; for the {aid Mannor ſhall be holden of h 
King as Lord Paramount, and of the Abbot as Meſne, viz. of the Meſne immediately, and th 
King by Meſne, as it was before the attainder, and that was the honourable intention of the King, a 
ftandeth well with the words : For as the Barons ſaid, divide the words of the Tenendum in two ſen, 
ral Caſcs,:.and then joyn them together, and the Caſe would be without any difficulty; Firſt, if th 
Tenendum had been, de nobis bered. & ſucc. noſftris per ſervitia inde debita, & de jure conſueta, the tens 
ſhall be of the King immediately. 2. If the. words had been, de Capitalibus Dominis feodi illing fo ſo 
vitia inde debita, &* de jure conſueta, the immediate Tenure ſhall be of the Abbot, as it was before, thy 
joyn them together, as in the Caſe at Bar, and the Tenure ſhall be of the Abbot immediately, ag 
the King as Lord Paramount. As to the ſaid Offices, Licenſe, and other Records, the Barons (aid, Thy 
foraſmuch as by conſtruction of Law upon the ſaid Letters. Patents, it appeareth that there is noimne, 
diate Tenure of the King, although it had been otherwiſe found in Offices, or admitted in Licenſes 

or other Records, the ſame cannot alter the true Tenure, which originally appeareth to them as Jules 
of Record. And it was faid, Qxod Iicet. conſuetudo eft rhagne authboritatis nunquam tamen Prejulcg 

veritath © | | | 
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Paſch. 4.3 Eliz. in the Exchequer. 
| Wheeler's Caſe, 


T7 Ivg H. 8. by his Letters Patents: ex terts ſtientia & vers _ granted Lands in Fee, To hold di 
K and our heirs, by the ſervice of a Red Roſe yearly, at the Feaſt of the Nativity of St. Jul & 


| Baptiſt, only for all and all manner of other ſervices. - And it was adjudged in the Exchequer, tht 


[7] 


ſame was a Tenure in Socage in chief; But it was objected, 1. That if the ing grantceth lands in Fea 
reſerveth nothing, the Patentee ſhall hold by Knights ſervice in Capite. The ſarze Law if the King gut 
Lands by expreſs words, abſque aliquo inde reddendo, Or if he grant lands without any reſervation, t& 
Tenure ſhall be of the King by Knights ſervice in Capite for the incertainty, and ſoit is holdmi 
33 H.6.7. 2. It wasobjedted, That in the Caſe at Bar the Tenure cannot be by the ſervice df 
Roſe only for all other ſervices, according to the words of the Tenendum, for to every Tenure ther 
ought to. be Homage, &c. Fealty at leaſt; then foraſmuch as the Tenure cannot be by a Roſe onh, te 


King is deceived in his grant. 3. Foraſmuch as a ſervice above the Roſe, ought of neceſſity, byCar 


ſtruction of. Law be added to the Tenure 3. the beſt and highelt ſervice ſhall be taken for the King and 
that is Knights ſervice, for the uncertainty : yet it was reſolved, that foraſmuch as Fealty is indent 


to every Rent ſervice, the 'Law annexeth. Fealty to the ſaid. Rent, and then theſe words, ſc (For 


all other ſervices ) is to be intended all other ſervices which the Law doth not imply or add it, 
that. the Tenure ſhall be -by a Roſe and Fealty, and that is -the favourable Conſtruction of the Lan, 
as near the Kings intent as may be. And. by this conſtruction the aid words (for all other ſervices) 
have ſome cect, and ſhall not be rejected. as idle, and of no force. And Priſot ſaid 33 H. 6,7 Tix 
if the King granteth land, and reſerveth any ſpecial Rept, the Tenure ſhall be as he reſerveth it be if 


Socage, or other. - 


2iz. that the Meſne who did not offend, ſhould not loſe his "Gorvices; and thereforeq, 
and the 
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Reſolutions and differences when Bar in one Aion ſhall be 
2 Bar in another. 


Mich. 40 & 4.1 Eliz. in the Common Pleas. 


Ferrer's Caſe: 


ny Etween Ferrers and Ardon theſe points were reſolved : 1. When one is barred in any real or per- 
ſonal A&, or by Judgment upon demurrer, confeſſion, or verdidt, &c. he is barred to that or 
the like action of the like nature for the ſame thing for ever. For Expedit rreipub. ut fit finis Litium. 
But there 1s a difference between real and perſonal actions. For in a perſonal aton,as debt, accompt,&c. 
the bar is perpetual, tor he cannot have an ation of higher nature, and therefore in ſuch caſe he hath 
not any remedy but by Error, or attaint. But if the demandant be barred in a real a&tion by Judg- Re 
ment upon verdict, demurrer, confeſſion, &c. yet he may have an a@ion of higher nature, and try [5b 7 
the ame right again, becauſe it concerneth his Freehold and Inheritance. As if a man be barred in an 
affize of Novel diſſeiſinz yet upon ſhewing, a deſcent, or other ſpecial matter, he may have an'Afiſe of 
Mmrtdanceſter, Aiel, or Beſaiel, Entrie ſur diſſeiſin of his anceſtor. So if a man be barred in a Formedon 
in the Diſcender, he may have a Formedon in the Reverter, or Remainder ; for that is an a&tion of an 
hipher nature 3 for therein the Fee-{imple is to be recovered, according to the opinion in Robinſon's 
e, in the fifth part of my Reports. And if any one be barred by udgment in any real action of 
the ſeiſm of his anceſtor, or of his own poſſeſſion, he may have a Writ of Right, in which the matter 
ſhall be. tried and determined again. But recovery or bar in one Aftiſe, is a bar in another Aſiſe, 
and.in a Writ of Entry in the nature of an Aﬀtiſe 3 for both are of his own poſſeſſion and of one 
' nature between the ſame parties. So a bar in a Writ of Ajel is a bar in a Writ of Beſaiel, or Coſinage,O®e. 
' for theſeare Anceſtrel, and of one nature, and ſo of the reſt, So that the Law hath provided greater 
ſafety and remedy for matters of Freehold and Inheritance than for Debts and Chattels 3 for theſe . 
once barred; are barred for ever (as it hath been ſaid) if it be not in a ſpecial caſe, as it appearcth 
in the ſaid Robinſon's Caſc 3 vide Fitz. Nat. Brev. 5, 30 Afſ. p:5. 4 Ed. 3. Eftoppel 133. 5 Afſ. p. t- 
11 Edw.3. Entre 56. 12 Edw. 4.13. 2 Hen. 3. 14. 33 Hen. 8. br. adtion ſur le caſe 105. 29 Hen. $. 
br, Dett, 174. But in a Formedon in the Diſcender, if the demandant be barred by verdi& or demut- 
rer, yet the Iſſue in tail (hall have a new Formedon in the Diſcender upon the conſtruction of the Statute 
of Weſtm. 2. cap. 2. So if he be barred in a Writ of Error upon the releaſe of his anceſtor, his iſfue 
ſhall have a new Writ of Error, for he claimeth in not only as heir, but per formam doni 3 and by the 
Statute ſhall not be barred by fraudulent pleading, or falſe pleading of his anceſtor, ſo long as the right 
of the Intail remaineth 3 and therewith agreeth, 10 Hen. 6. 5. 3 Eliz. Dier 188. Sir Ralph Kowlet's 
Caſe, ' Another difference is in real aftions and perſonal, between a plea to the a&tion'of the Writ, 
and a plea to the Writ, for if the Demandant or Plaintiff hath miſtaken his ation, fo as the plea of 
the Tenant gocth to the action of the Writ, as Formedon in the Remainder, where it ſhould be Formedot: 
in the Reyerter, ſuch action without judgment upon verdi& or demurrer, 8c. doth not bar the De- | 
fendant of his rightful adtion 3 and therefore if the Defendant in ſuch caſe be Non- ſuit, or the plea be _ . .. 
diſcontinued, he may” bring his righful action 3 and therewith agreeth 27 Edw. 3. 84. 6 Hen. 4. 2. (87 
2 Rich, 2, Eſtoppel 2 10. '4 Edw. 3. 54. But if the plea be but to the Writ, ſo that the ſame nature of 
Writ remaineth, in ſuch caſe although the plea to the. Writ be adjudged againſt the demandant upon 
demurrer or verdict, &c. yet he ſhall maintain the ſame Writ again 3 - for the judgment doth extend 
but to the Writ, and - therewith agreeth 3 Edw. 3. Eftoppel 134. 30 4. p. $. Another difference in 
ral ations, between ſuch perſons as have not the meer right in them, but a qualified right,although they 
be haed in real actions (without making them parties who have intereſt) .thall-not bind the Succeſſor, 
as Parſon, Prebendary, .&e. For in ſuch caſe in a new. aQtion of the ſame nature. by the Succeſlor, 
he ſhall falſifie 3 and the Recovery was not any diſcontinuance but the Succeſfor may. enter. Other- 
wile of an Abbot, Biſhop, or the like, who have the whole Fee-ſfimple in. them, : in fuch.cafes the Suc- 
ceſſor at the Common Law ſhall not:falfifie in a Scire facias, or new. a&ion of the ſame nature. The 
fame Law when' recovery, is had againſt them, for it! hath been adjudged that in a Writ of Right againſt 
a Parſon, who after the miſe joyned - made default, and Judgment was given. againſt him; yet the 
| vucceſſor had a Furis utram, becauſe he had not the meer Right, nor had prayed in aid of the Patron $a 
. and Ordinary, The ſame Law of Tenant in Tail ; vide 8 Edw.3-28,-29. 19 Hen. 6. 39. 7 Hen. 4520: . 
4 Hen; 7. 2..12- Hen, 8.8, 10 Hen. 6, 5. b. 15 Edw.. 3. Fauxer de recovery 43. Fitz. Nat. Brev.' 49: 
And if a Parſon, Vicar, or Prebend, &c. loſe by default in real ation, he himictf 'may have a Fris, 
rum; for that is his Writ of Right, as it is ſaid in the Regiſter, 32. b. And it ſhall be againſt rea- 
fon that he ſhall not have any remedy, and principally the ſame being the right of the Church, which 
8 favoured in Law. And it is to be obſerved, that when any one bringeth an Affiſe of Novel difſeiſm, 
Mertdancefter, Writ of Entry ſur diſſeifin, ot other real action, and he be barred by Judgment upon 
icmutrrer, or verdict, &c. the demandant and his heirs are not only barred of the fame ation, but alſo 
© 10ng as the Record of the Judgment ſtandeth in force, he and his heirs are barred of their Entry, and 


are put to their action of higher nature 3 vide 25 Hen. 8. Dier 5. _ And whereas it is ſaid in Book... 'hat 
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Privics ſhall not fallitic in the point tricd, the fame is as much as to fay, that they ſhall not talſij, ly 
Scire fucjas upon the fame Judgment, or 1n another Writ of the {ame nature. But he may bring an ap 
of an bjohcr naturc, and therein try the matter again, as it hath been ſaid bctore, But in Rolinſwsg, 
= forifinuch as the Defcndants in the firit action gave to the Plaintiff, 8c. action as Executor, and bet 
venture the Plaintiif at the time he brought his action as Adminiſtrator, did not certainly know ofthe | 
[bþ ] Will, toraſmuch as (as It 15 ſaid in 27 H. 6, Eſtoppel 273.) he may be made Exccutor unknown ty hin. 
for this cauſe there in the ſaid Robinſon's caſe it was adjudged for the Plaintifi, Note Reader. at theCop. ] 
mon Lav. that if one had ſuffered a Recovery againſt him in any real action by default (if he wer. 
fully ſummoned, and no Error was in the proceeding) he had not (the cafc of an Infant anly Cry 
for the tenderncls of his years, and detect of undertianding) any remedy but by Writ of Right ; andf 
was the cauſe that Tenant in tail, Tenant by the curtelie, Tenant in dower, or Tenant for life after ay 
very by default, had not any 1emedy until the Statute of Weſtm. 2. cap. 4. gave to them a Writ of g,, 
& deforceat, the words of which A are 3 Whereas before time a man had loſt his Land by default, My 
none other Recovery than by a Wright of Right, which was not maintainable by any that could claim 
meer Right,neithcr of demandants for life,&&c. It is provided that trom henceforth their default (ha nw 
be prejudicial.but that they may recover their ctiate by another Writ,than by a Writ of Right,@c, Ng 
if a man loſe in the Aﬀiſe, the Tenant is not put to his Writ of Right, but may have an Afliſe of Mes 
| darcefter, 5 Afſ. 1. No Recovery in Aſſiſe is a bar in a Formedon in the Reverter, as it is holden in; P 
| 4. 2. Note the Statute ſaith (by default) and that cannot be in Aſſiſe > tor the Alliſe ſhall be adjud 
If a Recovery be againſt one by default, or upon a plea of the Bayley in Aitiſe, the Defendant Upon te 
leaſe, &c. vide Weſt. 2. cap. 25. may have certificate, and ſo relieve himſcelt, Fizz. Nat. Br. 181, 26 Aſs, 
Regilter Judicial x 1. 6. It the Husband had ſuffered a Recovery by default againſt him and his 
the Wife had not any remedy but a Writ of Right, and that appeareth by the Statute of Weſtm, 2.4), : 
In caſe where the Husband loft by default that was the right of the Wife, it was a hard thing tht { 
Wiſe after the death of her Husband had none other Recovery but by a Writ of Right. The ſame1 
gave a Cni im vite to the Wite in ſuch caſe, and a Writ of Entry to him in the Revertion upon a ſp. 
| very had by default, or Reddition againſt the Tenant for life, Fitz. Nat. Br. 86. If ſuch particular Tax 
Þ loſe by ation tried in a real action; at this day it ſeemeth they are without remedy.and therewith ag 
FINE 50 Edw.3.7. vide Temps Edw.1. Eftoppel 17 1. &'235. and Litt. Chapter Releaſes 112.b. That if the), 
TH nant, where the Remainder was over in Fee,had ſuffered a Recovery, that he in the. Remainder befor 
j faid Statute was without remedy 3*and the-reaſon of the ftritneſs of the Common Law in ſuch can 
[9] to take away the multiplicity and infiniteneſs of Real ſuits, Recoveries, and Judgments in the famed 
and therefore in the judgment and policy of the Law it was thought more profitable to the Cons 
| wealth, and to the honour of the Law, to leave them without any remedy (as is aforelaid) and to 
| others to their Writ of Right, without any reſpe& of coverture, &c. than that there ſhould not ha 
|| | end of acions and ſuits,vzde the Judgment in Rediſſ. & poſt diſſeiſ. F.N.B. 188, & 190. And the pul 
| ment inflicted by the Law againit him who ſhould diſſeiſe him who is in by Judgment of the Ia 
ty if ſuch caſe 3 and the Regifter 206,208. For as it hath been well faid, Intereſt reipub. wt fit finis litizem ; os 
C | | wiſe great oppreſſion may be done under colour and pretence of Law 3 for if there ſhall not be an al 
of ſuits, then a rich and malicious man would infinitely vex him who hath right by Cuits, and adi 
4 and in the end (becauſe he cannot come to an end) compel him to yield to his charge and vexationa 
| toleave and relinquith his right; al which was remedied by the rule and reaſon of the Common Larte 
negledt of which rule (by introducing of Trials of Rights, and Titles of Inheritance and Freehdl i 
perſonal actions, in which there is not any end or limitation of ſuits) hath' with it brought in fourget 
Anconveniencies. I. Intinitencſs of Verdics,Recoveries,;and Judgments in one and the ſame caſe, 2.%m: 
times contraricties of Verdits and Judgments one againtt the other. 3. The continuance of ſuits 
twenty, thirty, and forty years, to the utter impoveriſhing of the parties. 4. All the ſame tendeth to the 
diſhonour of the Common Law, which utterly abhorreth infmiteneſs, and delaying of ſuits, wherein 
be obſerved the excellency of the Common Law » for the rejeCting the true inſtitution of it doth into- 
duce many inconveniencies, and the obſervation thereof is always _ with reſt and quimels, 
which is the end of all hamane Laws. And by all theſe differences and reaſons you will better undetand 
your Books, in $ Eg. 3. droit 35. 4 Ed. 3. droit 31. 3 E. 3.16. 7 E4.3. 19. 8 Ed. 3.54. 9 3.13 
| _ 18E4. 3. 31,35. 18 Ed. 3. Eftoppel 221. 30 Ed. 3.19. 13 Af. p.1. 17 Af. p29. 27 Aſſ. p.21,244], 
+ 14. 30 4}: p.8. 30 Af. 51. 31 Ac 28. 32 4f. 13. 31 Aff: 14. 33 Af. 5. 19 Ed.3. Eftoppel 227 
40 Ed. 3.21. 44 Ed. 3. 44 Ed. 3.45. 45 Ed.4- Br. 589.7 Hen. 4415. 3 Hen. 6.15. 22 Hen.6.27. 7 66 
4. 19. 2 Rich. 3.14. 10 Hen. 6.-5, 37 Hen. 6. 31,32. 12 Ed. 4.13. 9 H. 7.23. 21H. 7. 24.29 Hs, 
 [b J #r. Det.174 33 H. br. action ſar-le caſe 105. 7 E4.6. br, Eſtoppel 162. 23 Eliz. Dier 371. BrationJib4 
fok.262. Note,Reader, at the Common Law,if Land had beenconveyed out of the degrees, ſo that thed* 
mandant conld not have a Writ of Entre in the per, or per & cu, the demandant was put to his Wil 
of Right 3 for no Writ of Entre in the pot was at the Common Law, and the reaſon thereof was as ttb 
been -faid, gnod fit finis litizm, and that he who: hath right ſhould take his remedy by Writ of Entre, before 
there ſhould be more than two alterations, and: that appeareth by the Statute of Manebridge cap. 29. Vile 
F.N.B. 192. 7 Ed.3.25. & 325. 17 Ed. 3. 69, 22 Ed. 3.1.7 Hen. 4.17. Oc. = 
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' Where a Writ ſhall be brought by Journeys accompts. 
Hull. 4.5 Eliz. Rot. 36. mn the Common Pleas. 


9pencer's Cale. 


1m Spencer, and Mary his Wite brought a Formedon in the Deſcender againſt John Dath 

V —_ 5." R..$. x Demandant did counterplea the voucher ſpecially and fond Fd 
the ſame Demandant at another time did proſecute a Formedon in the Deſcender againſt the ſame 
Tenant for the ſame Land, and had Judgment againſt him by default upon Grand cape, which Judg- 
ment was reverſed by a Writ of Diſceit brought by the Tenant, becauſe he was not duly ſummoned 1 
4 that this Writ was brought by Journeys Accomps, viz. per dietas computat. And the Demandants 
pong Jicunt, that pred R. S. quem, &c. nec aliquis anteceſſorum ſuorum cujus heres ipſe eſt nnquam aliquid 
; abmerant in tenementis predict cum pertinen. in Domanico, reverſione, nec in [froitin poſt donum predif. uſque 
diem impetrationis predifi primi brevs, ita quod predidum J. Dalby azt aliquem anteceſſorum ſuorum inde 
feffaſſ potuit, & hoc petit quod inquiratur per patriam, and demurred npon the Counter-plea. And in 
this caſe two points were reſolved by the Court, 1. A difference was taken when: the firſt Writ doth 
abate by default of the Demandant himſelf, as by his miſ-information of the Tenants name, or of the 
Town, &c. for there the demandant ſhall never have a Writ by Journeys Accompts, as the Books are 
in 48 F4. 3- 21. 14 Hen. 4. 23. 32 Hen. 6, 28, vide 9 Eg. 3. br. 244+ But where the Writ abateth 
for default of the Clerk, as where it abateth for falſe Latin, or variance, or want of form, thete the 


Jemandant ſhall have the benefit of a new Writ by Journeys Accompts, becauſe it was the fault of 


the Clerk of the Chancery, and not the fault of the demandant himſelf, as the Books are agreed in 
26 El,n. Quare Imped. 163. 25 Ed. 3. 54 38 E4, 3.5. 14 H. 4.23. 22 Hen. 6. 62, 13 Hen, &, 
Executors 118, By the ſame reaſon when the Writ abateth for want of good ſummons, for that is 
the fault of the Sheriff, and not of the demandant himſelf, and therefore it was reſolved, that in ſuch 
caſe the demandant ſhall have a new Writ by Journeys Accompts. See 4 E4. 3. 130. 8 Fd. 3+ 377: 
42 F4. 3.16, 22 Ed. 3. 15. 14 Hen. 6.4. 46 Ed. 3. 14. 21 Hen. 6.8. 22 Hen. 6. 62. 11 Hen. 6. 42, 

t 41 Ed. 3.2. 
x A, ks well reſolved. If a Writ abate for nontenure of the whole, the demandant ſhall not have 
a new Writ by Journeys Accompts, becauſe the firſt Writ was begun without cauſe, and without any 
probable colour of cauſe; and therewith agreeth 33 Hen. 6, But a Precipe of a Mannor being 
abated by nontenure of the party, the demandant ſhall have a Writ by Journeys Accompts, becauſe 
the Tenant was Tenant to the reſidue for which the new Writ is brought; and it is hard to drive the 
Tenant to know in whom every part of the Mannor is, and therewith agreeth 4 E4. 3. 159. So if 
the Precipe abate by Joyntenancy of part of the Tenancy, becauſe that every Joynteniant is ſeiſed 
of the whole, and may occupy in the whole, he ſhall have a new Writ by Journeys Accomprs 17 F. 
3-39. 38 E, 3. 16. 33 H. 6.2. 41 E. 3. 4. 33 H. 6.2. A Judicial Writ ſhall never be purchaſed 
by Journeys Accompts, as it is holden in 22 H. 6. 62. 27 E. 3. 84. & 45 E. 3. tit. Jouriey Accompts 
10, and the-reaſon is, becauſe that a Judicial Writ ſhall never abate for want of Form, 4 Hen. 6. 3, 4. 
Alſo a man ſhall never have a Writ by Journeys Accompts in other Court than the firſt Writ was, as 
t is holden. in 8 E4. 3. 386. 8 Aſſ. p. 8. 18 Ed. 2. FEſftoppel 263, A Writ of Journeys Accompts 
ought to be brought of the ſame quantity that the firſt Writ containeth, as it is adjudged in 13 H, 
412.4. And regularly a Writ of Journeys Accompts doth not lie but between thoſe who are parties 
to the firſt Wrt, as where one of the Plaintiffs dieth, or one of the Defendants. ide 8 E. 3. 428. 
I0E, 3.498. 8 H.5. 6. 7 Hen: 6. 17. 24, 25. 15 E. 3. Journeys Accompts 14. 43 E. 3. 16, 48 E, 
3-22, 33 H. 6.3. 21 H.6.46. And no Writ ſhall be brought by Journeys Accotmpts but where the 
firſt Writ is ſerved, and returned of record, 14 H. 6:7. But in no caſe where there is a ſole Plaintiff 
or Demandant, and he dieth, there his Heirs or Executors. ſhall never have a- Writ by Journeys Ac- 
compts, although it be in a Q#are Imped. where the death after the fix months is peremptory, as it 
appearcth in 19 E. 2. Darreine preſentment 21. F. N. B. 32.c. 10 E. 3.17. Dutcheſs de 12 Rivers caſe. 
2, It was reſolved, that in the caſe at Bar a new Writ by Journeys Accompts is quodammodo a conti- 


| nuance of the firlt Writ 3 and therefore if it be againſt Executors, they ought to plead fully admini- 


ſired the day of the firſt Writ brought, 21 H. 6.9. 13 H. 4. Execution 118. g E, 4.6. Colts of the 
hiſt Writ ſhall be recovered. See the Book of Entries 328.b. And therefore it was reſolved in the prin- 


| Tipal cafe, that the Tenant cannot vouch upon cauſe after the firft Writ, and after by affent of the 


enant plead in bar. See Dier 36 H.8. 55. If the Plaintiff be Knight, the writ ſhall abate, and it 
eemerh he ſhall not have a writ by Journeys Accompts, becauſe it is his own at; Note Reader, EF 
concave it is requiſite to expound to you theſe words, Journeys Accompts. 1. When a writ is pur- 
chaſed by Journeys Accompts it is faid in the Replication (reciting the former writ, that the fame 


| 2bated.and ſhew all in certainty ) ſxper quo,the demandant per dietas computat.recenter tulit quoddam breve,&c. 


or the alledging of Journeys Accompts is always either by way of Countet-plea to onlte the Tenant 
of voucher, as in the caſe at Bar 3 or by way of Replication, as it is commonly to oult the Tenant 


0'Þlead Nontenure, or Joyntenancy, or any other plea which arifeth upots matter after the date | 
2 thz 


7 Hen. 4.8. & 22 Hen. 6. 46, Oc. are contrary. And ſo an old queſtion _ 
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Fentleman's Calc. 


[5% 3 


[12] 


| holden by writ of Right, Juſticies, Admeaſurement, &c. are Judges, but the Suters, who are BY 


which cauſe the Demandant ought always put certain the abatement of the firſt writ, ſo that it _ 
appear to the Court, if the latter writ was purchaſed by Journeys, Accompts, 7 E4. 3. 203, ac. 
18 Ed. 3.24. & 32 Ed. 3. Journeys Accompts 16. that fifteen daics were alloived. 


Paſch. 25 Eliz. between Crosby and Jentleman #n the King 


Bench , divers Points were reſolved concerning Judges q 


Courts. 
Jentleman's Caſe. 


] T is to be obſerved, that the words of a Writ of Right directed to the Lord of a Mannor are, Pryj. 
pimus tibi, quod plenum reium teneas A. de B. de uno meſſuagio, &c. And the words of a Writ of Jy; 
cies are, Rex vic. S. Salutem. Prec. tibi quod Fuſticies A. quod juſte & ſine dilatione reddat B, 20 I, &«, And 
{o of other Writs which are Vicountil. © So the writ of Droit cloſe is directed to the Lord of the Mannor; 
Shay: x wy tibi quod ſecundum conſuetudinem Manerii, &c. plenum refum teneas, &c. de uno meſſuagio, And 
the Writs are in the ſame words when. they are direced to the Bailiffs of a Mannor. And'upon th 
words aforeſaid it was objected, that in-ſuch caſes that 'the Lord, or the Bailiffs, or the Sheriff, az 
Judges, for they have authority by the Kings Writ, and the Writs arc directed to them, and not 
the Suters3 and therefore it was faid, That the difference is, when the plea is in ancient Dem 
Court Baron, or County Court without writ, there the Suters are Judges 3 but when the writ is direthl 
to the Lord, or Bayliffs, or Sheriff, by which they are commanded to do Right and Juſtice to the paris 
there they are Judges. Alſo it was ſaid, that by force of Jxſticies a plea may be holden in che Con 
above forty ſhillings, and therefore it is reaſon that another Judge ſhould be appointed than the Sutt, 
who of common right are Judges of ſmall things under forty ſhillings. And to this purpole are ſomes 
nions in temp. Edw. 1. tit. Det. 177. 21 Edw. 4.66, & 21 Hen, 6. tit. Retorne 17.21 Hen. 6. 34. 44h 
3+ 10, where Finchden holdeth, where the admeaſurement of power is made before the Sheriff tt 
Sheriff is Judge, But upon conſideration of all the Books it was reſolved, that in none of thefal 


"Caſes, the Lord of 'a Mannor, or the Bayliffs, or Sheriff are- Judges 3: but be the plea holden by ma, 


or without writ the ſuters are Judges. And the reaſon why the writ ſhall be direed to the lm 


or Sheriff, 8c. is, becauſe the Court Baron is the Lords Court, and the County Court is the Skri 


Court 3 and therefore it is great reaſon the writ be direed to him to whom--the Court doth belong 
© the end he ſee two things performed : 1. To hold his Courts that as ahd Right be therein do 
to the parties. 2. That he be anſwered the profits of his Court which belong to hin. But in caſe witr 
they hold plea by force of the Kings writ, it doth not change the nature and juriſdiction of the Court: 
For as theſe without writs are not Courts of Record, ſo when the plea is holden by writ, the Couts 
are of the ſame nature 3 for-upon a judgment given in both caſes, a writ of falſe judgment lieth, and 
not a.writ of Error : But if the writ which of Record ſhould conſtitute a new Judge, viz. the Lorin 
the one caſe, and the Sheriff, &c. in the other, then the authority of the Judge being by the kings 
Writ, which is of Record, the Court as to this purpoſe ſhall be alſo of Record, which is. very tale 
For without queſtion, as it appeareth by F. N. B. and all the Books, a writ of falſe judgment liet 
in ſuch Caſe, although the plea be holden by writ : Alſo the Kings writ cannot alter the jurildion 
of the Court Baron, County, Hundred, 8c. which are all Courts at the Common Law, and hat 
Judges authorized and appointed in them by the Law 3 and therefore all things determinable in thoſ 
Courts ought to be. determined by ' the Judges of the fame Courts 3 but it is true, the-King 0 
create anew Court, and appoint new Judges in it ; but after the Court is eſtabliſhed and created, 

Judges of the Court ought to determine the matters in the Court. And therefore neither the 
of ancient Demeſne, nor of a Court Baron, nor the Sheriff in the County-Court, when the. pi@3 


Common Law, are the Judges of the Court. ' And therewith agree the Books in 34 H. 6.35: 39 H 
6.5. 7 E. 4.23.6 E.4.3. 12 H.7.16, &c. And obſerve well the words of the writ in the Regiſt, 
x0. b. Rex ſeltatoribus, Cur. J. Manerii de G. que eft de antiquo Dominico Covone Angliz, ut dicitur, Sai 
tem. Cum ſecuidum legem & conſuetudinem infra maneria, que bujuſmodi antiquo Domenico Corote Angliz 
baGenw exiſtunt, ut dicitur, uſitatis in placitis in Curia eorundem Maneriorum pendentibus, cunt ad judicun 
inde reddendum fit placitatum, ſeftatores hujuſmodi curie ad judicia in placitis inde reddend. licte procedm 
debeant & conſuevernnt t0tis temporibus retroatiis. And there it appeareth, that the plea did ther epend 


by a writ of Droit cloſe, &c. Vobis mandamus, &c. ad judicium inde reddendum cum omn celeritate oi | 


datis, &c. by which it appeareth that; although the-plea is holden by writ, yet the, Suters are the 
Judges. It appearcth alſo by the faid Books, That-in a Hundred Court, the Suters are Judges, # 
{o the Law w<ll xclolved in a Caſe, wherein there was yariance in opinions in our 


Part VI 


. : "0 - 3. Faqs 
the ficſt writ. Sce the Book of Entries, tit. Fozrneys Accompt 382. bo And Journeys Accompts, or þ 
accompt of daics, 7. e. recenter, and with diligence. Vide Bracion, 1ib. 4. fol. 176. where he ſaith, Ty 
quod propter aliquem defeiium cadit primum.breve cum forte inepte ſit conceptum, vel ; alio modo vitioſum - | 
non ſtare poſit, & diſſeiſitus incontinenti impetrare inciptat aliud breve, &c. By which it appearcth, thar the | 
ſecond Writ ought to be brought in reaſonable and convenient time to be diſcuſſed by the Jultices ; for 


» de 


at in ſony, 
Books, B oo) i 
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> o———_ 5 
Part V I. Caſes of Pardon. | 377 
Caſe, the Sheriff is made Judge by Parliament, as in Rediſſciſin, by the Statute of Merton, cap. 3. Ahd 
all his procceding, by torce of that AQ, is of Record; and a writ of Error licth of a judgmcnt given 
apainlt him,&C. vide 44 E.3.10. In a Court of Pipowers the Steward is Judge, 6, BN. 4. 3. acc. 7 E 4 2 2, 
In the Lect the Steward, and in the Torne the Sheriff to judge, io H. 6.7. 7 H. 6.12. 12 H.7.: 15. 
| Jn the Court of Marſhalſea,The Steward and Marſhal of the Kings Houſe are Judges,19 E. 4.8, F, N. B. 
| 241. 20 Ee + 16. 7 H.6.3. 4 H. 6.8. Artic. ſuper Chartas, Caps 3. | 


———_ 
CRE 


Paſch. 27 Eliz. in the (ommon Pleas. 
| Morrice's Caſe. ' 


Etween Smith and Morrice, the caſc was ſuch, Two Joyntenants are 'with warranty, and partition [ b ] 
was made between them by judgment in a writ of partizione facienda, by force of the Statute of 
" H.$. cap. 1- And It was adjudged that the warranty doth remain, becauſe by writ they are com- 
llable by the Statute (to which every one Is party) to make partition, and the party hath purſued his 
remedy accordivg, tO the Act, and therefore none can have wrong by the operation of the ſaid Statute, 
t© which every One 15 a. party : But if they had made partition by Deed, by conſent, aftcr the ſaid a&, 
although they WETE compellable by writ to make partition, yet foraſmuch as they have not purſucd the 
Statute to make partition by writ, for ſuch cauſe ſuch Fora doth-remain at the Common Law, 
and by conſequence the warranty 15 gone, as it is agreed in 29 E. 3. tit. Warranty. And it was re- 
(olved, "that after the ſaid Statute, although that now Joyntenants are compellable to make partition by 
Writ as Coparceners are, yet they may not make partition by word as Coparceners may by the Com- 
mon Law 3 and the reaſon was, becauſe the Statute doth not extend to any partition but by Writ de 
- +rtitione facienda only, but leaveth all other partitions as they were before. And it was faid, If there 
cm oyntenants with warranty, and the one doth difſeiſe the other, and the diſſciſee bringeth an 
Aſfe, Wreon his prayer hath judgment to recover in ſeveralty, in this caſe the warranty is gone ; 
for although he hath partition by judgment, yet he who is bound by the warranty, is not party, or Oo ; 
privy, or conſenting to 1t, as he is when partition is made by force of the At of Parliament, Note, ( 13 ] 
Reader, that although ſome Books are, that Jadgment ſhall be given to hold in {everalty in the caſe of 
Joyntenants, 25 1 © Edw. 3.40. & 10 Af]. p. 17. yet I conceive it ſhall be hard in Law to maintain the 
judgment ; For 1, the Plaintiff in the Aftiſe ought for to recover according to his plaint, and that is of 
| nothing in ſeveral. 2. He ought in the Afſſiſe to recover by view of the Recognitors, and they have 
| | not the view of any thing in ſeveralty. 3. It ſhall be to thePlaintiffs prejudice as well for the ſurvivor, 
25 for warranty, and the like : And therewith agreeth 28 Aff p. 35; where the&'caſe was not upon any 
opinion at the Aſſſes but upon adjornment into the- Common Pleas, and there adjudged that the Plaintiff 
ſhould recover generally, although the Plaintiff himſelf prayeth, that the Judgment might be, that - 
he hold in ſeveralty 3 for the prayer of the party ſhall not alter the Judgment of the Law in ſuch 
cale,- ; +" | \ | 


Caſes of Pardon. 
© 565 : Hill. 29 Eliz. 


| *T He General Pardon of 28 Eliz. doth pardon all Felonies, &c. In which Burglary was excepted; 
NH +4 And this Term it was asked all the Judges of England, It the attainder of one for Burglary be 
f excepted? And it was objected, that by the Attairider and Judgment the offence of Barglary, which 
Was butmatter in fact, is now altered by the Judgment, and become of Record, and thereby the offence 
utterly extin& 3 and then it is not (by name of Burglary) excepted, and, by conſequence he who is ſo 
1 atainted of Burglary ſhall he pardoned. But it was reſolved, That the attainder was excepted 3 for if 
; | 3c Burglary be excepted, although ic doth not appear to, the Eye of the Law, bu it ſtandeth in doubt, 
" and is left to trial, if it be Burglary or not, @ fortiori, when the Byrglary appearcth on Record by : 
" udgment of Law, it ſhall be excepted. And it was faid, That the Rurgory was not extin&t, but [ b ] 
d received ſuch Judgment” (by which'it is manifeſt) as the Law requireth, which Judgment {o long 
* 8 It remained in force, the offender cannot be called in queſtion for the Burglary, becauſe the Law hath 
is ts end; but that proveth not but that the offence of Burglary remaineth, as in 20 AF. Þ. 7. 4. was 
nf and in a Statute of twenty pound to B, B. ſued Execution, and the Land of A. was delivered to B. 
Im In Execution until he had levied the twenty pound, and afterwards B, made a defeaſance tb A. by In- 
ml} enture, that if A. paid to him eight pound at a certain day, that then the Recognizance, viz. the Statute 
K of twenty pound ſhould be void : And it was adjudged that although the Statute was executed, yet the 
defeaſance of the Statute is ſufficient in Law to defeat as well the Statute as the Execution upon it 3 for 
" Statute is the Foundation,and therefore if that be deſtroyed.all which is built upon it ſhall be m—_ 
Mt AiOo. 
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-1cipal caſe, although the Jury have found the Priſoner guilty of Burglary, anq 
ww in - ah Fdgement Yet the offence of _— is the Foundation, and thercfore if the "Pang 


which is builded upon it is excepted. Alfo fee m my lafi Reports, where by the excer,: 
— in the General -% wk all dependants vpon) It are alſo excepted, And yet if a man "pos 
tainted of felony by Judgment, Outlawry, or Abjuration, and afterwards the King pardoneth Peneral] 
the felony, it is nought worth, but the reaſon thereof is not becauſe thar by the Attainder the flony j 
extin&, but that the King is not truly informed (as he ought to be) of the true eſtate of the cauſe, for 
peradyenture if it had been informed of the truth of all the proceedings, he would not haveyu,,. q 
it, vide 9 E. 4. 28. and 19#E« 3. Corone 124. 11 H. 4. 16. 48, Stamford 02, Þ. But if a manhe ,.. 
tainted of felony, and the King pardoneth the Attainder, and execution of it alfo, this pardon (þyj be 
diſallowed. becauſe the King cannot pardon the felony by expreſs words, as it is adjuded in 8 H, ,,, , 
which proveth that the felony doth remain. But 33 H. 8. 50. If murder or petit Treaſon be madey; h 
Treaſon, thereby the Murder or petit Treaſon is extinCt,for High Treaſon doth drown every leſs offenc 
wide M. 6. and 7 Eliz. Dier 235+ If a man killeth his Maſter, and petit Treaſon is pardoned by the ,,. 
neral pardon, and Muider is excepted, he' ſhall be diſcharged, for petit Treaſon is Murder, and Mor 
5:4 20 Eliz, Dier. One Burton Parſon of Trbock, in Leiceſterſhire was deprived, anno 12 Eliz, for Adult 
committed anno t 1 Eliz. And afterwards by the general pardon 2. Aﬀtil 15 Eliz. the offences of Add. 
tery athongſt others were pardoned before the 14h day of Feb. then laſt paſt, and it was ſaid that befp 
the patdon, Crimen adulterii predifti tranſivit in rem Fevrgoes and therefore the ſentence rernained 
force 3 And it was ftronply urged that the ſentence ſhould-not by the relation of the (aid pardyþ 
made void, but at the moſt voidable, and therefore until ir be reverſed by another ſentence the depring 
tion ſtood in force, and he who was after his deprivation adtnitted, inſtituted, and inducted, x 
Parſon till the firft ſentence: by another be annulled 3 But it was anſwered and reſolved, thawtye(y 
Burton who was deprived, by force of the (aid patdon, is now become Parfon again without ay 6 
tence declating the faid deprivation to be void 3 For by the Pardon, the Adultery, which was the 
and foundation of the ſentence; is diſthatged, arid by conſequence all that dependeth upon it is 4; 4; 
charged. And no Laches was in the Parti, of fault in pleading 3 for at the time of the ſentence he1y | 
not ahy tnatter of diſcharge, but it came ex to ao, by relation of the Foes pardon, and by '" 
ment in Law; the party deptived (Mall: not be driven to a ſuit in the Eccleſiaſtical Court to hawiy. | 
dreſſed there: Ahd i it feetneth if one be attainted of falony, and afterwards by relation of a Pere | 
pardon the felony is pardoned, that he ſhall be diſcharged, fot he hath not ary remedy by Error, crop, 

wiſe to reverſe the Attaitidet. . nk | 
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Trin. 36 Eliz. in the Kings Bench. 
| Arundel's Caſe. 
| | home Arundel Eſquire was indiQed of the murder of one William Parker, and the Murder was alkdyt 
to be done at the City of Weſtminſter, &c. in a certain ſtreet there, called Kings ſtreet, in the Pub 
of St. Margaret, in the faid County of Midaleſex : And to this Indictment Arundel pleaded Not Gaily, 
for the tri Tor this iſſue a Jury was returned de Viceneto civitatis Weſtm. And the Jury found thee 
dant guilty. And it was ſhewed in arreſt of Judgment, that the viſne ought to have been out of th 
Pariſh, and not of the City. And upon that doubt the Juftiges did meet at Serjeants Inn, and aftermuy 
[ b ] Arguments, 1. They reſolved, That &very trial ſhall be out*effuch place, which by preſcription of ln 
_ can have beſt knowledge and notice of the fac, as in 23-E, 4. viſne 27. If Treſpaſs be broughtins 
Town, and no ſuch Town be pleaded, the viſne ſhall come out of the body of the County, but if Tr 
paſs be brought in two Towns, and no faxh Town be. pleaded as to one, the viſne ſhall be outdfthe 
other Town 3 for that is the moſt certain. And if Treſpaſs or other Action be _— in a Mannor&c, 
the viſne ſhall come out of the * cape But if the Mannor be alledged to be in a Town, theretecauſe 
the Town is more certain than the Mannor (for that may extend into many Towns) the viſte (tall 
come out of the Town, "as it is holden in 6 Hen. 7. 3. b. 112 Hen. 7. 22.b. 9 Ed. 4. 3. a. 3 10.4%. 
39 Hen. 6. tr. 63, &c, So in the un caſe becauſe the. Pariſh ſhall be intended more certain thu 
the City, for this cauſe the viſne-ſhall be rather - of the Pariſh than of the City. And although that: 
Patiſh is a place uncertain, and may cortiprehend divers Towns, as it is holden in 4 £4. 4. 4t. 55 
4. 20. 125: 22 Ed. 4.2. 35 Hen. 6. 30. 22 Hen.6. Yet when a Pariſh is alledged to be ina City, 
there the viſne ſhall come from the Pariſh, . z EZ. 3. 8. 7 Hen. 6. 38. and it ſhall be intended that tf 
Pariſh is leſſer thany the City. And afterwards.it was awarded that the Trial was inſufficient, and a%# 
Venire facias aWyaxded to try the ſue again, becauſe his life was titver in jeopatdy. = 
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Treport's Caſe: 


N an Ejedione firme the Plaintiff declared -upon a Leaſe made by 4. and B, and upon Not Guilty 
Icaded, the Jurors gave a ſpecial verdict, 2iz, That 4. was Tenant for lifc, the Remainder to 

B. in fee, and they both by Indcnture did joyn in a Leaſe to the Plaintiff, and that A. the Tenant for 
life was alive 5 and if it ſhall be adjudged the Leaſe of both *or not, the” Jury doubted 3 and it was 
reſolved, That prelently by the delivery of the Deed it is the Leaſe of A. during his life, and the con- 
&rmation of B. and after the death of A. it 15 the- Lealc ot B. and- the contirmation of A. according, 
to the opinion of Dyer and Brown , Mich. 6 & 7 Eliz. 234, 2 35- And becauſe the Plaintiff hath 
Jedared upon 2 joynt demiſe of A. and B. it was adjudged againſt the Plaintiff. Alſo it was holden 
by che Court, That it Leſlee tor lite, and he in the Remainder or Reverſion in fee make a Feoff- 
ment by Deed, cach giveth his cliate, viz. Leſlce tor lite his eſtate by Livery, and the Fee-limple doth 
move and paſs from him in the Remainder or Reverſion, But it it were by word, then'ie ſhall be the 
Feofinent of him in the Remainder or 'Reverſion, and. the ſurrender of Leſſee for life, for- otherwiſe 
notking (hall paſs by word. - And. it was holden by then, That in the Caſe at Bar, although that the 
Leaſe-was by. Deed indented, it ſhall be no. concluſion 3 - tor when the Deed doth enure by paſling of 
an lotereſt (as:in-the caſe it doth) it ſhall not be taken by any concluſion, - no. tnore; than the:Eeafe for 
vers of Leſſee for life by Deed indented ſhall be an Eſtoppel atter his death, becauſe the cortmengement. 
of it took' effect by way. of: paſſing of an Interelt. And Popham Chief Jultice faid, That. if Tenant for 
life, and b&' in the Reverſion:make a gift in tail rendring Rent, the Leſſee ſhall have the Rent during his 
life; for the making of greater eſtate is not any fortciture, becauſe he joyneth with- him in the Rever= 


fon, And'if Tenant for lite, and he in the Reverlion had made a Feoftment by Deed at the Common 


Law, theFeoffe ſhould hold of the Leſſee during lite. Nota benes 
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Mich. 3 6,37 Eliz. inthe Kings Bench. 


Eden's Caſe. 


F ” 


[1 77 31 & 32 Eliz. Rot. 365. In: the Kings Bench in Treſpaſs for breaking of ;his Cloſe at 
AY Matham in the County of Norfolk, by .Thomas Eden, and William Franklyn againſt Edward Brown, 
the Defendant pleaded that the Queen was fſeiſed in Fee in the Right of the Crown, and by-her-Letters 

* Patents under the Great Seal; bearing date at #eldhall in the County of Efſex,' &c, conceſſit tenement, pre- 
dil, in quibus,&e. cuidam 4. B. &c. The Plaintiff took Iſſue, qaod non conceſſit tenementa predicts per pre- 
 diftas literds patentes, And this Iflue was tricd in the County of Noyfotk where this Land lay, and not 
where the Letcers' Patents bore date, and the Jury found for the Plaintiff, And it was moved in arreſt 
of ti That it-ought to have been tried where the Letters Patents bore datez and mn allocatur 
fer enriam;/ forthe Letters Patents being matter of Record, and ſhewed to the Court under the Great 
Sal, caniiot be denied; ner-the party cannot plead Nd ziel record, againſt them being ſhewed- under the 
Great Seal; and therefore the effe& of .the. ſue of Non conceſſit is, That the Queen had nothing in the 
Land, or that the Tenements did not paſs byrher Letters Patents, in which caſes it ſhall be: tried where 
Land lieth ; and fo it was ladged.. Vide 8 Eliz. Dier 253. 3 Mar. Dier 127. 17 Elizc Dier 342+. 
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-. Caſes of Deviſes. 
Hill. 39 Eliz. in the Common Pleas, 


Colzer's Calc. 


[4 
ſ! 


| Pina Coher and Walker, the Caſe was ſuch 3 A man hath Ifue a Daughter, ahd by his.YvAl in 


' witting deviſcth paxt of his Land to his Daughter, arid the other paxt'to his Wife for Wife; with 
= Proves whereof ſhe ſhould bring up ; his ane and that after his death .it ſhould remain to' his 
Sitter, paying to one twenty ſhillings, and to others ſmall ſums, 4 forty ſhiltirigs in all, 

cc an 


[4] 


Wylde's Caſe. | Part V 
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was of the value of three pound per anmm, And it was adjudged, that the B 

my be And this difference was taken and reſolved in this caſe, That if the Deviſe Ben 
*© the Brother of the Land, to the intent that with the profits he ſhould educate his Daughter, of of the 
profits of the Land pay to one.ſo much, and to another ſo much, it 1s but an eſtate for lite 5 for he i 
{are to have no loſs. So if Land be of the value of three pound per annum, and he deviſe that be ſhzl 
pay for it twenty ſhillings, or thirty ſhillings, or forty ſhillings, or hfty ſhillings per annam to another, i 
ic but an Eſtate for life 3 for he may pay it out of the profits, and is {ure to have no loſs. Butjn this 
Caſe at Bar, after the payment he may die before ſatisfaction 3 and therefore it is a Fee-ſimple; , F 
the Law doth intend that the Deviſe was for his benefit,and not for his prejudice. And by this difference 
you will better anderſtand the Books of 4 Ed. 6. Eſtates 78. 29 Hen. 8. Teſtament 18, 


Hill. 41 Eliz. in the Kings Bench. 


Wjlde's Caſe. 


I. 37 Eliz. in Ejedtione firme between Richardſon and Tardley in the Kings Bench, —_ Not Guilty 
H pleaded, the Jury gave a ſpecial Verdict to this effect, Land was deviſed to A. for life, the Re. 
mainder fo B. and the heirs of his body, the Remainder to Rowland Wylde and his Wite, and after their 
deceaſe to their Children, Rowland and his Wife then having a Son and a Daughter 3 and afteryys 
the Deviſor died, and after his deceale A. died, B. died without Ifſue, Rowland and his Wife died, and 


| the Son had Iflue a Daughter, and died if this Daughter ſhould have the Land or not, was the Queſtion; 


and the ſame conſiſteth upon the conſideration what eſtate Rowland and his Wife had, viz. If they had 
an Eftate tail, or an Eſtate for life with Remainder to their children for life 3 and the caſe for dificulty 
was argued before all the Judges of England 3 and it was reſolved by all the Judges of England, Tut 
Rowland and his Wife had but an Eſtate for life with Remainder to their children tor life, and no Ele 
Tail. And in the conſtruction of this Will the Judges did firtt conſider the Judgment of the Comm 
Law. If the Conveyance had been made by*the Deviſor in his life. And, 2. The reaſon and cauſetly 
the Judgment ſhall not be according to the Rule of Law :- And it was reſolved, that without quelin 
that at the Common Law'they had but an Eſtate for lite, the Remainder to their children for life, Th 
what ſhall be the reaſon and cauſe to give them Eſtate Tail by conſtruQtion in this caſe ? It will ke 
ſwered, the intent of the Teſtator, But it was reſolved, that ſuch intent ought to be manifeſt and cert, 
and not, obſcure or doubtful : For at the Common Law Lands were not Jeviſable (but only by a, 
and that in ancient Cities and Boroughs, houſes and ſmall things) but by the Statute of 32 &+ 34 H8.4 
Lands according to the purview of that A are deviſablez which Statutes were made to the greatdifþ 
vantage of Heirs at the Common Law by Wills for the moſt part made in extremity of ſicknels, and tht 
utterly againſt the rule and reaſon of the Common Law 3 for the ancient Common Law did favoutin 
who by the Common Law was heir, becauſe he was to fit in the ſeat of his Anceſtor, and to ſenets 
King and Commonwealth in as good eſtate as his Anceſtor did. And therefore it appeareth by Glanih, 
who was Chit Juſtice in the time of Hen. 2. lib. 7. cap. 1. fol. 44. Every Freeman without the afentof 
his Heir might diſpoſe of a reaſonable part of his Lands with his Daughter in Frankmarriage, for the 
advancement of his blood, or to any ſervant in recompence of his ſervice, or in Frankalmoigne toſone 
Religious houſe to have divine prayers made for him. But all that was done in time of health, andut 
in extremity of ſickneſs, to the end that ſuch gifts be not more of rage and fury than of good diſcretion, 
and ſo his gift might exceed meaſure, But if any ſuch-gift which was made in time of ſickneſs ſtall e 
good and firm in Law, the conſent and confirmation of his next Heir was requiſite to it, - If a may who 
had Lands by deſcent, and who had Iflue many Sons, he could not have given any of this Landwany 


of his younger Sons without the conſent. of the eldeſt, to the end the Fatherywho tor the moſt put bore 


moſt affeQion to the youngeſt Son ſhould not diſinherit the eldeſt. But of Land which he had gotten by 
his own purchaſe, he might have given a part of it to his younger ſons : and if he had not any Iſſue, he 
might have given all of it to whom he pleaſed. And all this appeareth in Glanvile , by. which it 3p 
peareth, that the ancient Common Law did reſpe& the heir at Common Law. Then in the caſe at Bu, 
oraſmuch as by the judgment of the Common Law upon the like words in a Conveyance, it ſhould bt 
but an eſtate for life, the' Remainder to their children for life, thereof it followeth; - the intent and 
not only the words only of the Deviſor ought to make it an Eſtate tail in this caſe. Then this intent 
ought to be manifeſt and certain, and ſo expreſſed in the Will : And in this caſe no ſuch intent appr 
eth for peradventure his meaning was to agree with the Common Law : And therefore this different 
was reſolved for good Law, That if 4. deviſeth lands to B. and to his Children or Ifſues, and he hath 
not any Ifſue at the time of the deviſe, that the fame is an eſtate tail 3 for, the intent of the devilor 15 
manifeſt and certain that his Children 6r Iſſues ſhould take, and as immediate deviſces they cannot take, 
becauſe they are not in rerum natura, and by way of Remainder they cannot take, for it was not his W- 
tent, for the gift is immediate, and becauſe then ſach words ſhall be taken as words of limitation; ſel, 
as much as children or iſſues of his body 3 for every child or iflue ought to be of the body, and.there 
with agreeth a Caſe, Trinit.-4 Eliz. reported by Serjeant Bendloes, where the caſe was, that a devile #8 
to the Husband and Wife, and to the Men. Children of their bodies. begotten, and it'did not apps 
in the caſe that they had any iſſue male at the time of the deviſe ; And therefore it was adjudged thit 
they had any eſtate tail, to them and the heirs males of their bodies';/ But if a'man deviſcth lands to fr 


{ 
{ 
F 
t 
| 
b 
h 


: TS = as i wn. oo ia. Ao Ho and 


$ 2 


Part V I. Packman's Caſe. 381 : 


.nd to his children or iflues, and they then have iflue of their bodics, thete his expreſs intent may take 
"i 4 according to the rate of the Common, and no maniteſt and certain intent appeareth in the Will 
with contrary, And therctore in ſuch Caſe, they ſhall not have but a joynt eſtate for theit lives. But 
:- was reſolved, that if a man, as in the caſe at Bar, deviſcth Land t6 the Husband and Wife, and after 
heir deceaſe tO their Children, or the remainder to their Children, in this caſe althongh he hath not any 
"hid at the time, yet every child which they have after may take by way of remainder, according to the 
ale of the Common Law 3 for his intent doth appear that their Children ſhculd not take immediately, 
bot after the deviſe of Kowland and his wite. 


Mich. 4.1 &+ 42 Eliz, * 
Sir Edward Clere's Cale. 


N an Aſize by Parker againſt Sir Edward Clere Knight, of lands in the County of Norfolk , the Caſe 
] was ſuch, Clement Harwood ſeiſcd of three acres-of land, and every one of equal value,holden 1 Capire, 
made a Feoffment in Fee of two of them to the uſe of his wite for lite, for her Joynture, and afterwards 
made a Feoffment by Deed of the third acre, to the uſe of ſuch perſon and perſons, and of ſuch cſtate 
and dates as he ſhould limit and appoint by his laſt Will in writing 3 and atterwards by his laſt Will itt 
writing, he deviſcd the faid third acre to one in Fee (under whom the Plaintiff claimed. And if this de» |[ 15 ] 
viſe were good for all the (aid third acre, or not, or for two parts of it, or void for all, was the queſtion. 
And in this caſe tour points were reſolved by Popham Chief Juſtice, and Baron Clark Juſtice of Aſſize of 
the kid County,upon conference had with the other Juſtices: 1. It a man be feiſcd of lands in fee,maketh 
a fcoffment to the uſe of ſuch perſon and perſons, and of {uch eftate and cſtates as he ſhall appoint by his 
Will, that by operation of Law the uſe doth veſt in the F eoffor, and he is feiſed of a qualified F ce, that is 
to ſay, till declaration and limitation be made according to his power vide Litt.1og9. When a man maketh 
2 Feoffment to the uſe of his lalt Will, he hath the uſe in the mean time. 2. It in ſuch caſe the Feoffor by 
his Will limit eſtates accordivg to his power reſerved to him upon the Feoftment, there the eſtates taks 
effect by force of the Feoffment, and the uſe is direfted by the Will ; fo that in ſuch caſe the Will is but 
declaratory: But if in fach caſe the Feoffor by his Will in writing deviſeth the land it ſelf, as owner of 
the land, without any reference to his authority, there it ſhall paſs by the Will, for the Teſtator had an 
eſtate deviſable in him, and power alſo to limit an uſe, and he had elc&ion to purſue which of thera he 
would, and when he deviſed the land without any reference to his authority or power, he declared his' 
intent, to deviſe an eſtate as owngr of the land by his Will, and not to limit an uſe according to his au- 
thotityz and in ſuch caſe, the land being holden inCapite, the deviſe is good for two parts, and void for 
the third part. For as the Owner of the land he cannowiſpoſe of more: And in ſuch caſe the deviſe can- 
not take effect by the. Will for two parts, and by the Feoffment for the third part 3 For he made his de- 
viſe Owner, andmot according to his anthority, and his deviſe ſhall be of as much validity as the Will 
of every other Owner having any land in Capite. 3. If a man maketh a Feottment in Fee of lands holden 
mn _ to the uſe of his laſt Will, although he deviſeth the land with reference to the Fegffment, yet 
the Will is void for a third part : For a Feoffment to the uſe of his Will, and to the uſe of him and his 
heirs is all one. 4. In the caſe at Bar, when Clement Harwood had conveyed two parts to the nſe of his wite 
by a& executed, he could not as owner of the land demiſe any part of the retidue by his Will, ſo that 
 thehadnot power co demiſe any part thereof as owner of the land; and therefore he had not ele&tion as 
' Inthecaſe put before, either to limit it according to his power, or to deviſe it as owner of the land, for 
in thecaſe at Bar as owner of the land (having conveycd two parts to the uſe of his wife as above) he [ b ] 
| could not make any deviſe, and for this cauſe, the deviſe ought of necelſity to enure to a limitation of an 
. uſe, orotherwiſe the deviſe ſhall be utterly void : And judgment was given accordingly for the Plaintiff 
forthe whole land ſo deviſed. And after the Judgment Sir Edward Clere brought a writ of Error in the 
Kings Bench, but did not prevail, but the Judgment was affirmed, 


 Hlll. 37 Eliz. Rot. 416. in the Common Plea, 
= | Packman's Caſe, 


VV" brought an Action upon the Caſe upon Trover againſt Packydr, and the cafe was ſuch, A 
' mandied inteſtate, and the Ordinary committed Adminiſtration to a ſtranger, and afterwards - 


the nextof Kin 'of the Inteſtate ſucd a Citation in the Spiritual Court, to have it repcaledz depending 


| Which ſuit, the Adminiſtrator to defeat the Plaintiff in the Spiritual Court of the effect of his ſuit, fold 


the goods of the Ihteſtate to the Defendant : And afterwards the Letters of Adminiſtration are revoked by: 
entence, and the firſt ſentence annulled and made void, and afterwards adminittration was committed to 


thePlaintiff, And it was reſolved that the a&tion did not lie: And thereupon the Plaintiff did diſcontinue 


IS ation : And in this caſe difference was taken between this ſuit by Citation,which is-to countermand 


orrevake the former letters of Adminiſtration, and Appeal, which always is to reverſe a former ſentence, 
for the Appeal doth ſuſpend the former ſentence 3 otherwiſe is it of a Citation: And in this caſe foraſiuch 
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Gregorie's Caſe. 


[3] 


[20] 


will. And although the Letters of Adminiſtration be aftcrwards countermanded, 
_ | omg * ne] ſprgancs at 17 Al d the gift. But if the gift be by Covin, it ſhall be awarded "Aya 
Statute of 13 Eliz. againſt a Creditor, but it remains gcod againſt the ſecond Adminittrator ; Ag "i 
Adminittrator doth walt the goods, and afterwards Adminittration is committed to another, yet an 
Debtor ſhall charge him'in debt 3 and if he plead the lalt Adminiſtration committed to another, the other 
may reply that before the ſecond Adminiſtration committed, he hath waſicd the g00US, wide 17 Eliz, Dies 
339. the like caſe, and 34 H.6. 14. Adminiſtration may be granted upon condition > And it was hoy. 
den in caſe, if ſuch Adminiſtrator before the Condition broken.giveth away the Inteltates goods,anq ye, 
wards the condition is broken, yet the gift ſtandcth good. And obſerve Reader, a manitctt difference "v 
tween this caſe, and the caſe of 17 E/iz. For in our caſe the Adminittration granted was lawful, ang the 
gift alſo lawful, and the dorÞtc claimeth in under the tirſt Adminiſtration, which the fecond Adminigy,. 
tor doth intend to countermand and revoke 3 But in the caſe of 17 Eliz. the ſecond Adminiſtrator who 
&btained the ſecond Adminiſtration by Covin,had with the Defendant in the Action, without any recita 
of the firſt Adminiſtration, did releaſe to the Defendant by Covin to bar the Plaintift of his Execution - 
It is there adjudged, that the-ſaid (ſecond Letters of Adminiliration being revoked by ſcntcnce, ang ge. 
clared to be Jars the Defendant who was party to the Covin being in Execution ſhould not haye 
Audita ©uerela. But the ſame is not to be likened to our caſe, for there the Defendant claimed by the 
ſecond Adminiſtration, which is declared to be void, and the firſt always in force, fo that the (econ 
Adminiſtration was never lawful ; But in our caſe the firſt Adminiſtration was lawful, until it was coun. 


termanded, ard ſo a difference, quod nota. : 


Hill. 38 Eliz. in the Kings Bench. 
Gregories Caſe. 


Regorie brought a Writ of Error againſt Blaſ#field, and the Caſe was, that B. brought a Replerini 
G the Court of Lzdlow (which is a Court of Record) againſt C, tam pro Domina Regina, quam 
ipſo, upon the Statute of 4. & 5 Ph. & Ma. (which ſee in Raſtal, Drapery 135 which forbiddeth thy 
none ſhall weave any woollen Cloth, or Kerſies, it he hath not been Apprentice, or exerciſed the Tak, 
&c. by ſeven years, upon pain of forfeiture of ſuch Cloth, or the value of it, the penalty to be recovery 
by Action, Bill, Plaint, or Information in any Court of Record, in which no efſoign, protedtion,&c, A 
three Errors were aſſigned. 1. That the ſaid branch of the ACt was gbrogated and taken away byth 


| Statute of 5 Eliz. cap. 4. Sed non allocatur. For looking into the Statute, they both ſtand together, nd 


it was (aid that a latter Statute in the affirmativeghall not take away a former Ad ; and the ratheri 
the former be particular, and'the latter general. The ſecond Error aſſigned was, that the Plaintiff by te 
Statute of 18 Eliz, cap. 5. ought to have ſued by original, or by information, and fo was it adjudgd, 
Hill. 30 Eliz. in this Court between Woodeſden and Clark, where the Detendant was ſued by Bill ua 


the Statute of 23 H. 6. of Sheriffs, and adjudged the a&tion did not lie. The Error was, that altiayh 


that LxdloF be a Court of Record, yet it is not ſuch a Court as is intended by the Statute, for two 
cauſes: 1, The Courts intended by the Statute, propter excellentiam, arc the four Courts of Recadd at 
Weſtminſter, which are general Courts of Record, and therefore it ſhall be in general ſpeech ſo intended; 
as Eſcuage, which is cither incertain or certain, incertain, as ſervitium militare 3 and certain. is ſeritim 
ſoce, quia quemadmodum certitudo ſcutagis ſocagium, ita incertitudo facit ſervitium militare : And Littlan 
ſaith, That if a man ſpeaketh general of Eſcuage, it ſhall be intended (ſecundum Excellentiam ) in Cons 
mon ſpeech, of the moſt excellent ſervice, and that is Knights ſervice for the defence of the Realm, and 
not of Socage. And 10 E, 4. 10. b. If it be generally ſpoken of proof, although there are many pots 
in Law.yet it ſhall be of the beſt proof, and that is by Jury. And 20 H.6. 17, If it be generally ſpoken 
of the Feaſt of St. Michael, where there are two Feaſts, it ſhall be intended of the moſt worthy and noto- 
rious Feaſt, And 37 H. 6.29. 21 H.6.8. and 13 H. 4.4. If ſpeech be of F. S. generally, it ſhall be 
intended the father, or of the eldeſt ſon, for they are the moſt worthy. And with the Caſe at Barin 
eftect agreeth Mich, 6 & 7 Eliz. Dier 236, whereany Court of the Queen of Record, (hall be intendel 
one of the four eminent and moſt excellent Courts at Weſtminfter. 2. If the At ſhall be intended. a 
cording to the Letter, ſcil. (in any CourS#of Record) the Court of Oyer and Terthiner, Gaol-Deliver, 
Sewers, Sheriffs Turn, Leet, Pipowders, and other Courts ſhall be within the A ; for theſe and mai 
others are Courts of Record. Then the ſame being left to the conſtrudtion of the Law, the Rule is, qud 


verba equivoca & in dubio poſita, intelliguntur in digniori &: potentiori ſenſu. 3. The ancient uſage in all i 


popular Actions or Informations hath been, that although that the Informer tain pro Donina Regina (ua 
þro ſeipſo exhibit the Information, yet if the Defendant pleadeth a ſpecial plea, the Queens Attorney [ill 
only reply. And it was meant by the makers of the Ad, that the Suit ſhall be in ſuch Court where the 
Queens Attorney may attend, for the benefit the ſhall have by ſich ſuit, and that is in the four 
Courts of Record at Weſtminſter. And for theſe two laſt Errors the Judgment was reverſed. 
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Paſch. 38 Eliz. mn the Kings Bench. 
Michelborn's Caſe, 


«Na Writ of Error between Baptiſt and Michelborn,the Caſe was , That an Action of Treſpaſs upon the 
[ caſe of Trover and Converſion, within the Verge, was brought in the Court of Marſhalſea, where 
one of the parties Was of the. Houſhold, and upon Judgment given, a Writ of Error was brought in 
the Kings Bench: It appeareth by Britton (who wrote in 5 E. 1.) fol. 1. and'by Fleta, lib. 2. cap. 3, 4 5 gc 
that the Juriſdiction of the Marſhalſes at the Common Law was doubtful ; and therefore the Statute of 
28 Faw. 1- Articuli ſuper Chartas. cap. 3. {ct it certain 3 for the Preamble is of what Pleas they ought to 
hold ; And therefore it is EnaQed, That they ſhall not hold plca of any Freehold, 2iz. where the Free 
hold cometh in debate, nor of Debt, nor of Covenant, nor of Contract made between the Kings people, 
but only (which are words excluſory, and exclude all other Pleas but only theſe which follow) viz. of 
Treſpaſs as done within the Kings houſe (viz. where both of the parties are of the Houſhold) or of other 
Treſpaſs done within the Verge (viz. when one of the parties 15 of the Houſhold) and fo it hath been 
always expounded. And theretore in the Kings Bench, Mich. 32 Hen. 6. Rot. 47, In Error between Reade 
and Purchaſe 1N Treſpaſs in the Marſhalſea, no other Error was affigned, but only that none of Re parties 
were of the Kings Houſe, and the Judgment for this Error was teverſed, and therewith agreeth 10 Hen. 
6, 13- 3 Hen. 6. 30. 19 Edw. 4. S, b. 20 Edw. 4.6. 22 Edw. 4.31. vide 4H. 6.8. Fitz. Nat, Brev. 
241. Vide The diverſite of Courts in his Chapter of Marſhalſea. And the words of the faid AR are fur- 
ther; And of Contracs,and of Covenants that one of the Kings Houſe maketh with another of the ſame 


Houſe, and in the ſame Houſe, and no other where. So that for the nature of the Actions, they only hold 


la in three, viz. Treſpaſs, Contra&, and Covenant, and of no ation which cbnicerneth the Realty, 
And for perſons in Treſpaſs within the Verge, It is ſufficient it one be of the Kings Houſe, but in Con- 
tra& and Covenants, both the Plaintiff and Detendant ought to be of the Houſhold. And ide a Bill 
which paſſed both Houſes of Parliament, viz. the Lords and of the Commons, anno 1 Rich. 2. By which 
it is declared, That of ancient times their Juriſdiction was no other, nor had been but of Felony, Tref- 
paſs within the Verge, and after their Retorn, and of Covenant and Debt, due and made between the 
Kings Servants and thoſe who followed the Court 3 and that Lords and others who have Franchiſes 
tnay have their Franchiſes as well within the Verge as out of it, &c. To which the King anſwered, Let 
the Marſhal have ſuch JuriſdiQion as before this titne hath been reaſonably uſed 3 and if any will plead 
in ſpecial, let him:complain to the Steward of the Kings Houſe, and right ſhall be done. So that although 
it benotan A of Parliament,it is it a good Declaration of the Law by both Houſes of Parliament. Vide 
a private AQ for the City of London 30 Edw.1. remaining in the Treaſury, by which it is EnaGted, That 
where before the Steward and Marſhal (the Court being often near the City of London, ſome Enqueſts 
are taken of Treſpaſs and other things done within the ſaid City, betwixt ſome of the City only, and 
between them arfd Forreigners joyntly, or betwixt Forreigners, and of which Treſpaſs and other things 
to the Steward and Marſhal by reaſon of the Verge the conuſance doth belong, That all ſuch Enqueſts 
ſhall biaken within the City of London, and not elſewhere, &c. By which it appeareth, that this A& 
(made within two years of the At of Articuli ſuper chartas) doth not take away the ſaid Ae,nor giveth 
them more authority than they had before : But the purview of the Act only is 3 That of ſuch things 
done in London, whereof the conuſans doth appertain \ to them, ſhall be tried within the City, and not 
eſewhete, Obſerve the ſaid Declaration 1 Rich. 2. doth agree in effect with the a& of Articul; ſwuper 
chartss 3 and afterwards in the principal Caſe the Judgement was reverſed. 
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 Paſch. 40 Eliz. in the Kings Bench: 
Butler and Goodale's Caſe. 


Reven Goodale Informer, tam pro ſe, &c. upon the Statute of 21 Hen. 8. of Non-reſidency, and 
Butler, Parſon of Downham in Norfolk, 3 upon a ſpecial Verdi& it was reſolved by the Court, that 
the Parſon ought to abide upon his Rectory, viz. the Parſonage-houſe, and not in any other houſe, 
although it be within the ſame Pariſh 3 for the Statute is intended, not only for ſerving the Cure, and 


for Hoſpitality, but alſo for the maintaining of the houſes, not only for himſelf, but alſo for his fuc- 


cefſors, that they alſo may keep Hoſpitality there. And there-it was agreed, that lawful Impriſonment 
Without covin, is a good excuſe of Non-refidency, fo if there be not any Parſonage-houſe there 3 for, 
mpotentia excuſat Legem 3 and theſe caſes are excepted out of the Act by conſtruRion of Law. And note, 
tat it was holden in the Exchequer, Trin. 39 Eliz. That ſickneſs without fraud,was alſo a good excuſe, 


_ the Patient remove by advice of his Phyſitian, bona fide, and for better air, and for recovery of his 


Rs, 


Mich, 
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Mich. 40 & 41 Eliz. in the Court of Wards. 


Ambroſia Gorge's Caſe. 


[ 22 ] T He caſe of Ambroſia, Daughter and Heir of Dowglas, Wite of Sir Arthur Gorge Daughter ang Heig 


[3] 


[23] 


of Viſcount Bindon, was ſuch 3 Viſcount Bindon was ſciled of divers Mannors in Tail, ſundry oF 


them holden by Knights ſervice in Capyte, and had Ifſue the ſaid Dowglas, who marricd Sir Arthyy Gorge 
and by him had Iflue the ſaid Ambroſia Dowglas died in the lite of her Father, and afterward the 
Viſcount dicd, all which was found by Office, and that Ambroſia was heir apparent to her F ather, ang 
of the age of ſeven years 3 and afterwards Ambroſia of tender years, and, infra annos nubiles, was Married 
by her Father to Francis Gorge, ſon of Sir Thom: Gorge 3 and afterwards Six Arthur took another Wit 
and had Iflue a ſon; and afterwards the ___ of Ambroſia died, the ſaid Ambroſia being infra anus 
wbiles, viz. of the age of ten years 3 and in this Caſe two Queltions were moved : 1, If a Daughter þ, 
ſuch an Heir apparent to her Father, that during his lite ſhe thall-not be in. Ward tc the King ? And jr 
was objcFed, That the Daughter is not ſuch an Heir apparent that the Father ſhall have the Wardlhip 
her 3 but ought to be ſuch Heir apparent, that during the life of the Father, ſhall continue Heir appar; 
but a Daughter is not ſuch Heir,z tor a Son may be born, or another Daughter may be born. And it ws 
ſaid, That of Land in Borough-Englih, or Gavelkind, the Son cannot endow his Wife ex aſſenſu pur 
becauſe by polſibility he ſhall not continue Heir. So it was ſaid, That the Father ſhall not have theWaq. 
ſhip of the Son and Heir apparent of Land in Borough-Engli holden by Knights ſervice, becauſe that by 
poſſibility he may not continue Heir apparent, Bur at length, after great deliberation, it was rſolyeq 
by the two Chiet Juſtices, Popham, and Anderſon, and Periam,Chiet Baron, That the Father ſhall have the 
Ward(hip of his Daughter and Heir apparent {© long as ſhe continueth his Heir apparent and thereit 
agreeth the Books in 31.Edp. .3. Gard. 144. 8 Ed. 2. treſ. 235. Fitz, Nat, Br. 143. 2. It was tg. 
ved, that when the Father hath Iſſue a Son, that then the Daughter ſhall be in Ward to the King for 
then the Son was Heir apparent and not the Daughter. 3. It was reſolved, That the Queen ſhould,a. 
withſtanding the ſaid Marriage, have the Marriage of the ſaid Ambroſia for it was no compleat Marrage 
becauſe to every Marriage there ought to be conſent : for, conſenſus, non coneubitus facit matrimoniun, 
conſentire non poſſunt infra annos nubiles. And upon conference had with the Civilians, it was agreed, Tht 


after ſuch Marriage if the Husband dieth, and the Wite marry again, it ſhall not be ſaid Bigamy. And te 


Book in the 3o Edw. 1. Gard. 156. That if the Anceſior marrieth his Heir infra annos nubiles, and dich 
the Lord ſhall recover the body of the Infant, becauſe the Heir may diſagree. Temp. E. 1. ibid. 128, a 
12 Edw. 1. ibid. 138. (which is miſ-printcd, viz. ſeven years for fourteen years) ace. And no differne 
as to this ptarpoſe between diſagreement to the Marriage at the age of conſent, and death before the ſai 
ages for when the Heir is married by the Father infra annos ambiles, and diſagreement is, there clear te 
Lord (hall have the Ward. Pari,ratione it was holden by all, when ſuch imperfe& marriage is difſohnl 
by death, infra annos nubiles, the Lord hall have the Wardſhip, 7 Hen. 6. 11. b. by Babthrope accqudedin 
the caſe of death. And it was agreed in this cafe, That the Grandfather ſhall not have the Wardlipaf 
the Son within: age, the Father living 3 and that the Statute of Prerogativa Regjs,cap. 6.is but an affimanc 
of the Common Lay 3 tor the Law is ſuch in the caſe of a.common perſon, as it appeareth by the Bod 
aforeſaid. | | 


cr 


Trin. 41 Eliz. in the Kings Bench. 
Pawlet Marqueſs of Wincheiters Caſe. 


He late Marq. of Wincheſter, as it was ſuppoſed, made his laſt Will and Teſtament in writing, and 
thereby did deviſe divers Mannors, ins 5 Tenements of great value to his reputed Sons, and made 

them Exccutors. And further deviſed, that divers Mannors, Lands, and Tenements'of great value 
be fold by them; and bequeathed alſo divers Legacies of Plate,Monies,&c. And this Will was endeavour 
to be proved in the Prerogative Court by the reputed Sons;/ And becauſe it doth appear by divers Wit 
nefſes, and by many notorious circumſtances, that the faid-Marqueſs being ſick, &© multe provetius ſeneimt, 
was not of ſane and pcrfe&t memory, ſuctas the Law requireth at-the time of the making of the ſaid fup- 
poſed Will (for by the Law it is not ſufficient that the Teitator be of memory,but he ought to have adil- 
poling memory,ſo that he is able to make a diſpeſition of his Lands with underſtanding and reaſon 3. and 
that is ſuch a memory which the Law calleth ſane and perfe& memory) upon this matter a ſuggeſton 
was framed in the name of the now Marqueſs, as.Son and Heir, to have a Prohibition out of the Kings 
Bench, ſuppoſing that he was not of ſane memory at the time of the making of his Will, which matters M6 
ſaid Judges had pleaded in the Spiritual Court, in ſtay of the Probate of the ſaid Will. And it ws 


| moved by 'the Attorney-General, of Council with the Marqueſs, to have a Prohibition generally © 


ſtay all the proccedings in the Eccleſiaſtical Court, as well for the Legacies and Bequeſis in the perlo- 


nalty as for the Lands , and the reaſon and ground of his motion was, That foraſinuch as t 
Will concerning the Land, and the Teſtament concerning the Goods are mixed together in one Wil ! 


Pawlet Marquels of Winchefters Caſe. Part VI, 
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Part V ]. H thar's Caſe, 


Ecclefiaftical Court ſhall proceed concerning the Teſtament of the Goods, it ſhould prevent and 
rejudice the Trial in this Court : For if he were of ſame memory at the time of making of the Teſta- 
f $a of the Goods, he cannot be of the ſame memory at the time of the making of the Will of che 
-_ 4. both being made at one inſtant; and the Common Law ought to determine what ſhall be ſaid 
fe&t memory at the time of the making of the Will concerning the Land z and therefore the Pro- 


« 


| fe 


hibition (ha 


between Lloyd and Lloyd, Mich. 38 & 39 Eliz. in this Court, where it was ruled accordingly in terminis 


- zntilays, and that no Conſultation ſhould be granted for any party, till the matter be tried in this 
erg nota, And thereupon the Prohibition was general by the Rule of the Conrt, And after- 


wards the partlcs apreed. 


——_—_— 


Mich. 4.1 & 42 Eliz. in the Kings Bench. 


'Reade's Caſe. 


_. 


N Treſpaſs Qare clauſum fregit by William Read Eſq; againſt William Armiger Gent. The Defen- 
| dant did juſtifie, That 4. Wheatley Eſquire was ſeiſed in Fee, and leaſed to him for years, and 
juſtifed 3 the Plaintiff replied, That the Lady Greſham was ſeiſed in- fee, and died ſeiſed, and the land 
difended-to the Plaintiff, and maintained his Count, without that that Wheatly leaſed to the Defendant, 

-which it was demurred. And it was objeded that the ſeifin in fee was traverſable and not the 
aſe, if he alledgeth a Freehold in a Stranger : And if in Treſpaſs, the Defendant faith, that the place 
« the Freehold of 4. and that he by his Commandment, 8c. the Commandment is not traverſable ; 
If the Plaintiff claimeth by a ſtranger, for the Freehold being alledged in a Stranger, the ſame ought to 
beanfwered. But it was adjudged that the Traverſe was good : And there is a great difference betweeth 
the aid Cafes, for in the one Caſe the pleading is, that at the time of the Treſpaſs, ſuppoſed it was 
the Freehold of 4. But in the Caſe at Bar the Defendant pleadeth, chat long time before the Treſpaſs 
Wheatly was ſeiſed, 8c. and ſo ſeiſed demiſed, &c. And that may be true, and that the Lady Greſham 
did dſl firm, and a diſcent was caſt :- So that it is not alledged, That heatly was ſeiſed in Fee at 


11 be general, quod fitit conceſſum per totam curiam. And the Attorney-General cited a Caſe - 


[24] 


the timeof the Treſpaſs (as in the other caſe) and then the moſt material thing to be traverſed is the 


leaſe, vide 4 E. 6. Trav. br. 372. That in the fame caſe the ſcifin in fee is traverſable, vide Br. Trav. 217. 
21 H.79.23. & 26, 7 E.4.2.b. 8 H. 6.34. 38 H.S. Trav. 26. 21 Eliz. Dyer 365. 14 Eliz, Dyer 312. 
268,84. 22 E. 4. Replic. 59. 7 E. 3-11. 2 E. 4. 11. and it ſcemeth upon all the faid Books,athat 
the one or the other in either taſe is traverſable at the pleaſure of the Plaintiff, vide 4 E. 4. 17. 15 I 
7.3. 16H.6,” Double plea 83. In Treſpaſs the Defendant pleaded, That 4. was ſeiſed, and enfeoffed B. 

| who enſeoffed C. who enfeoffed D. whoſe eſtate the Defendant hath, the Plaintiff may traverſe which of 
them he will, 1$ E. 4. 26. In Treſpaſs. the Defendant pleadeth, that F. was ſeiſed, and enfeoffed B. 
whoenfeoffed the Defendant : The Plaintiff ſaid that R. was ſeiſed, and died ſeiſed, . and that the land 
deſcended to him, and traverſed, abſqwe boc, that F. enfeoffed B. and it was adjudged a good traverſe, 
andſois 21 H. 7.33. And that is true in all caſes where the Defendant doth not claim by any mean 
conveyances from the Plaintiff himſelf, for that is traverſable. h 


TY PEI 


Hill. 41 Eliz. in the Kings Bench. 
Helyar's Caſe. 


” 
+ 


| es Plaintiff in a Replevin againſt Whitier, the Defendant inade conuſans as Bayliff to 

L Sir John Harbert Maſter of the Requeſts, becauſe that Richard Arch was Prebendary of T. and 

, TE&p, 6, leaſed the Land, who, &c. to Fohn Arch for ninety years, who 2 Eliz. granted the ferin 
to Johanne Arch, who 35 Eliz. granted the ſame to Sadlier , who granted the ſame to Sir Joby 
and made conuſance for damage feazance, The Plaintiff confeſſed the aſlignment to Fohn 

| th, $e, But further (aid, that Fohanne took to Husband one Tarre, who 9 Eliz. grahted the 
{erm to the Plaintiff, and traverſed the grant to Sadljer, upoti which the Avowant did .demur: And 

it was adjudged, that the Traverſe made the Bar to the Avowry inſufficient. And Popham Chicf 

Juſtice delivered the reaſon thereof, becauſe that a leaſe for years cannot be gained but by lawful 
Exant 3, and therefore when one claimeth' a Leaſe for. years, and the other claimeth by an elder grant, 
—_ he ſhall not traverſe the latter grant, but the other party ſhall traverſe the 'elder grant, and 
| "Ret how he came to it again to enable the ſecond grant, But it is otherwiſe in caſe of Feoff- 
| MEN; for there if the party claimeth by a former Feoftment, he ought to confels and avoid the — 
h Io, | Feott- 


041] 
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Ruddock's Caſe. 


[5] 


cit as by diſſcifin, &c. For a Diſſeiſor may gain an Eſtate in Fee, but none can gain an _ 
ing naw but by lawful conveyance, and ſo 1s the difference. And when he claimeth by a tormer hen. 
ment of a term, it ſhall be impertinent to traverle, abſque hoc, tat he alter that afſipncd his interck ; 
for pcradventure he aſſigned all his intereſt, and yet had nothing. Vide 2 Ed. 6. Br. Conf oy 
Avoid 66. EN | 


= — 


— _—— 


Trinit. 4.1 Eliz. mn the Kings Bench, 


Ruddock's Calc. 


N this Term between Raſing and Rwuddoch, in a Writ of Error, the Caſe was 3 In a Replevin 2Painſ 
ſix one doth avow, and the other make conuſance as Bayliffs to the firſt, for an amercement fy 
breaking a By-law in a Let, and there Judgment was given againſt them, and the Plaintiff recovered 
his damages and coſts, upon which the {1x brought a Writ of Error in this Court. In bar cf which 
the Defendant pleaded the releaſe of one of the five, upon which the Plaintiff did demur in Law, gy 
it was obje&ed, That foraſmuch as it ſoundeth only in the perſbnalty, and that no ſummons and fore. 
tance lieth, for this cauſe the releaſe of the'one ſhall bar all other. And the Writ of Error and Attire 
ſhall follow the nature of the ation upon which they are grounded 3 viz. If fummons and fererane 
licth in the firſt a&tion, it (hall be alſo in the Writ of Error or Attaint, as it is agreed in 34 He, 6, 42, 
So is it in a Writ of Champerty, it ſhall follow the nature'of the firſt a@tion, as it 15 agreed in v7 xy, 


. 3. 6. Vide 26 Hen8:3. in Attaint, and 35 Hen.6 19. by Forteſcue. But it was anſwered and reſolved 


That it'is trac, when in the' Writ of Error the Plaintiff (hall recover any perſonal thing, as. if they were 
barred in an ation of Debt, or Treſpals,  &c. for the Releaſe of the one ſhall not bar the other, kr 
when the the ground of the” aQion is a joynt intereſt which may be releaſed. But when diver 
charged in a joynt ation and putt aft | there they have'-not any intereſt, but they are 
joy! 5 then when they bring” a Writ of Error to diſcharge them, the -xeleaſe of one cannot kate 
other 3 for they have not any joint intereſt or benefit, but a. joynt charge and burthen, which any 
be releaſed or diſcharged if not by the party who hath the intereſt and benefit of it. Arid this differ 
is taken and agreed in 2 Hen. 4. 16. viz. when Two are to recover a perſonal thing, {there the defutd 
the one is the default of both 3 but when. they are to diſcharge themſelves of a perſonalty, . thee th 
default of one is not the default of both. And 15 Ed. 3. Severance 23. in Audita querela, the Not 
of one ſhall not grieve the other 3 for he is but to diſcharge himſelf of a  burthen and charge. Bi 
may be Obje&ed, That in the caſe at Bar they (hall -be diſcharged of the damages and coſts wid 
they have Joſt in the firſt ation, and therefore they have a. perſonal intereſt which may be releakd; 
which Obje&ion might be made in the Audita querela, for there they ſhall be reſtored tothe value d 
the. goods taken in Execution. - But foraſmuch as by common intendment the Execution is \da 
goods Which the Defendants have in ſeveralty, therefore it is reaſon that the releaſe of one ſhall athu 
the others. And none will deny but that when fix are condemned in damages and coſts, and they befor 
'Execution bring a Writ of Error, there the relcafe of one ſhall not bar the other 3 for they ſue only 
diſcharge themſelves 3 and by conſequence the ſuing of Execution afterwards will not alter the cls if 
the Exccution be not of the goods they had in joynture or common 3 and that will afford a queſtion 
And as to the_Book in 7 Hen. 4. 46. where in Appeal four men were outlawed, and they four did jomn 
in a Writ of Error, and two made default, and'it was agreed that that ſhould be the default of all; for 
it was their folly that they did joyn themſelves in one Writ, who might have had ſeveral Writs, But 
in the caſe at Bar they were- compelled to joyn in one Writ, and ſo nofolly in them. And Pyhaw 
Chicf Juſtice ſaid, That it 'was the' Plaintiffs folly in *a perfonal Action 'to' joyn with one who would 
releaſe, But in the caſe at Bar no folly can be alleged in the Defendants, for the Plaintiff might name 
which 'of them he would, and omit which of them he pleaſeth 3 and he ſaid; that by this way ht 
might by confederacy joyn one with them who. would. xeleafe all Errors to him. Vide 31 Hen. 6. 19.6 
If damages be recovered againſt divers in a Writ of Conſpiracy, and one of them bringeth an Attaint, 
it is much debated if the Writ be well brought, or'if all ought to joyn. And there it is, gbje&ed, thit 
if a ought*to joyn, then by the Nonſult or releaſe of one of them the others ſhould be barred, And 
there Frotſcke Obick Juſtice. faid, That the.Nonſuit or releaſe of the one ſhould not hurt the gther, no 
more than in Anditz querela, 'or Scire facias upon releaſe, And by the Rule of the Book they ought © 
Joyn in the Actaitt ; fo in the caſe at Bar, 'the Law doth compel the Defendants to joyn in the Writdl 
xror, not'to reap any benefit,” but to diſcharge chemſUves of a charge impoſed upon them. And foral- 
much as the Law will do no wrong, for this cale the rdeale of one who could not be left out in the Writ 
of Ertor, ſhall not in this caſe hutt the others, Ahd fo it was adjudged. Vide 29 AF, þ 35+ 
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part VI. T1 he Cale of Soldiers. 


Paſch. 4.2 Eliz. in the Common Pleas. 


9harp 8 Calc. 


N a Replevin between Sharp and Swan the Caſe was {uch > Michael Sharp bcing Tenant in tail of 
| certain lands within the County of Suſſex, with the Remainder over, came upon the land with the 
Plaintiff, and entred the houſe built upon it, and faid to him, Brother, T here demiſe unto you my houſe as 
Imp 5 1 Jive, paying twenty pound by year to me, and finding me my board and waſhing, and keeping of a horſe: 


And if the fame doth amount to alcaſe of the houſe and land was the queſtion. And it was agreed by the 


le Court, that it was no leaſe, for that it wanted Livery z for to every Livery is requiſite, either a 
Ss the Law ſhall adjudge Livery, or apt words which {hall amount to it 3 for he delivery « the 
deed of Feoffment is an a& 3 but the Law will not adjudge the ſame a Livery, becauſe it hath another 


effe&;, vize tO make the Charter his deed. But if he deliver a Turf or Twig, or other thing which com-. 


oh off the Land, or the Ring of the door, &c. in the name of ſciſin, it is a good Livery. So if one faith, 
Enter into this L and, and enjoy it during your life, it is a good Livery 3 for the ſame is a delivery of the 
 Undit ifs and ſuch Livery is good when he doth it off the land, if the land be within view 3 a fortiori 
when it 15 Upon the land. So in the caſe at Bar, when he faith, I-do here demiſe unto you my hoſe for the 
yerm of your life, this is a good beginning, if he make an actual Livery accordingly, or if he uſe apt words 
which may amount to as much, but without Livery it amounteth but to a leaſe at will, no more than 
when one: delivereth a Charter of Feoffment upon the land 3 the deed importeth that he granteth the 
land to the Feoffee and his heirs, but it doth not amount to a Livery, but it is the beginning, viz. the 


delivery of the Deed which comprehendeth the land and the Eſtate, &c. but it doth not amount but to: 


in eftate at will without Livery 3 2 fortiori in the caſe of a leaſe, or other Eſtate of Freehold'or Inheri- 
tance by word. And it was agreed, that the caſe of the delivery of the Charter upon the land, hath 
beer adjudged to amount to no Livery. Vide 38 Aſſ. p. 2. 39 Aſſ« p. 12. where ſuch words were intended 
wer uſed/as were apt, 27 Af. p.61. By which Books it appeareth, that after the Feoffbr hath delive- 
16d the Charter of Feoffment upon the land, if he faith to the Feoffee, Hold and enjoy this land, or houſe, 

ordinp to the deed, this is a good livery, So 41 E. 3. 17.6. After that the Feoffor had delivered the 
Charter of Feoffment upon the land, if he ſaith, Enter into. this land, God give you joy thereof, the 
fame imounteth to a livery. Vide 43.E. 3. Feoffments 51. 35 H. $ Br. tit. Feoftments. 


Trin. 42 Eliz, 


The Caſe of Soldiers. 


ks Term all the Judges of England met together to conſider upon the Statute of Captains and Sol- 
diers 3 fox divers Soldiers after they were Preſſed, and gone towards Ireland to ſerve againſt the 
Rebesthere, and before they did ſerve in the War, did depart and withdraw themſelves. And it was 
relolved by them, that the Statute of 18 H. 6. cap. 19. was now of little force 3 for the ancient manner 
| ofrctaining Soldiers, to which the faid Ad doth refer is utterly changed 3 for then Knights or Gentlemen 
' . Gd covenant with the King to ſerve him in his War for ſo long time, with ſuch a number of men; and 
the Soldiers made their covenants with the Captains, as it appeareth by many preſidents in the Exchequer, 
and alſo as it appeareth by the Preamble of the body of the ſaid At. And the Statute of 2 E. 6. cap. 2. 
doth extend only when a Soldier departeth after he hath ſerved the King in his War, Burt it was reſol- 
ved, Thar the Statutes of 7 H. 7. cap. 1. & 3 H. 8. cap. 5. which are all in one effect, and penned in 
the ſame words, were perpetual Acts, and were not made only for the Reigns of the ſaid ſeveral Kings, 
& it ſeemeth by Roftal in his Abridgments of the Statutes: For this word (King) doth include all his ſuc- 


ceſſion ; for the — dicth not in reſpe<t of his politick capacity 3 and a gift of the King ſhall enure to 


 Succeſſors, And according to this Reſolution divers Soldiers were attainted and executed. Vide 4 
Eliz, Dier 211. Cheſter's Caſe, the opinion of all the Juſtices of both Benches, that the Statute of 11 
7. cap.$, hath continuance, againſt the opinion of Raftal. 


Ddsd | | Paſch 
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[4] 


—— 


The Viſcount Mountagne's Caſe. 


Paſch. 43 Eliz. in the Exchequer. 


The Viſcount Mountagne's Caſe. 


N+hony Viſcount Mowntapree, ſeiſed of divers Mannors in Fee, holden zn Capite, by Indenture, T 
A "he om Brown, and William Denton to (uffer them betore the Feaſt of Le 


did coverant with Wil ; 
next following, to recover againſt him the faid Mannors by a Common Recovery, which Recovery (hall 
» to the uſe of himſelf for life, and after to the uſe of B. in tail, and after to the uſe of C. in tail, ang af. 
ter to the uſe of B. in fee, with power of Revocation and Declaration ot new ulſcs.by any Writing in his 
life. &c. or by his laſt Will, and that the Recoverers (hall ſtand {ciſed © the new ulcs ſo declared ; the 
Queen licenſeth the faid Viſcount to alien the aid Lands to the faid William ard William, and thei 
heirs (without any mention of declaration of any uſe in the Licenſe ) and after the Recovery W2s 
had accordingly. And afterwards 34 Eliz. the Viſcount by his laſt Will did revoke the tormer ugg 
and eſtates, and declared, that preſently after his death C. fhould have the ſaid Mannors in tail, wig 
divers Remainders over, and diced. And if by reaſon of this Revocation and new Declaration the Quen 
(hall have in this caſe a fine for alienation was the queſtion in the Exchequer. And upon conference had 
with Popham and Anderſon, Chict Juſtices, and divers other Juſtices, it was adjudged in the E xchequer 
That the Queen ſhould not have a fine for alienation in this caſe. And in this caſe two points were tc. 
ſolved. 1. Although that no uſe was mentioned in the Licence. and the Licence was only to alien 
Brown and Denton, and although the eſtate of the Land was transferred to others, ſo as the Queen cout 
not be aſcertained of her very Tenant, yet for as much as it was executed by an AQ of Parliament, viz, 
27 Hen. 8. of Uſes 3 and an A of Parliament to which every one is party can do no wrong, and ey 
alienation without licence is a wrong to the King 3 for this cauſe when the King gave licence'to alien tg 
Brown and Denton, and the Statute'executeth the poſſeſſion in others, there ſhall not be any . fine ve 
to the King for this-execution of the Eſtates by force of the faid AA of Parliament. And the Provibe 
the faid Ad of 27 H.8, was well explained, by which it was EnaCted, That the Kings Highneſs ſtall 
have, demand, or take advantage or profit, for or by occaſion of the executing of any eſtate, only by authaiy 
this AZ to any perſon, 8c. which now have, or on this ſide the firſt of May, 1536. ſhall have, any uſe ug 
truſts or confidences in any Mannors, &c. holden of the Kings highneſs by reaſon of any Primer (tifin, Oufe 
le maine, Fine for alicnation, Relief, and Heriot, But that Fines for Alienation, 6c. ſhall be paid tth 
Kings highneſs, &c. for uſes, truſts and confidences to be made and executed in poſſeſſion, by authority of th 
Aft, after and from the ſaid firſt of May, of Lands, &c. holden of the King, in ſuch like ntanner and fom a 
zo all intents and purpoſes, as hath heretofore been uſed and accuſtomed by the order of the Laws of this Red, 
And foraſmuch as every uſe ought to be raiſed, either by Covenant out of the cſtate of the Covenanty, 
or by Feoffment, Fine, &c. (by tranſmutation of poſſeſſion) out of the eſtate of the Feoffees, Conules 
&c, in the one Caſe or in the other, ' but one fine for alienation ſhall be paid to the King : For if te 
Kings Tenant who holdeth in Capite, intendeth to alien to F. N. to the uſe of 1D. and thereupmhe 
purchaſcth a licenſe to alien to I, N, and accordingly he alieneth to T N. to the uſe of IT D. in thiak 
he ſhall pay but one fine, for it is but an alienation. And the ſaid latter part of the Proviſo conceming 
fines to be paid for execution of uſes in poſſeſſion after the firſt day of May 1536, is to be intended by 
uſes raiſed by covenant, or of uſes declared upon tine, feoffment, &*c. and when no licence to alien t 
the feoffee, or conuſee is obtained. And it was ſaid, that if the faid Proviſo had not been, that no fie 
of execution tor a uſe upon a Covenant ſhall be paid to the King z' becauſe he was in by force of an Ad 
of Parliament, which cannot (as hath been aid) do wrong, for remedy of which the faid Proviſo ms 
made. 2. It was reſolved in the Caſe at Bar, when the Viſcount had licence to alien to Brown and 


Denton, and acgordingly he ſuffered a Recovery, which Recovery was to the faid uſes,| with por @ + 


revocation.and alteration. In. this caſe, although he alter the former uſes, and declare more, yetfor 3 
much 2s the Queen hath given licence to alien to Brown and Denton, out of which alicuatjon all the uſs5, 
as well tuture as preſent, as out of one Fountain do ariſe, and they all grow from the Recovery asout 
one root 3: for this cauſe there needeth no new. licence of alienation for limitation of any new uſe ring 
out of the ſaid Recovery. Vide Cole's caſe, Plow. Cone. 4291, And in this Term another Caſe was 
judged in the Exchequer, and was ſuch : Richard Smith being ſeiſed of Lands holden i Capite, aw 
Eliz. levied a fine thereof without licence, which fine was to certain uſes contained incertiin Indentuss 
that is to ſay, To the uſe of himſelf for lite, and after to the uſe of his fiſt ſon in tajl, and then to tt 
uſe of his ſecond ſon in tail, with divers remainders over, with a Proviſo, that it ſhall be lawful for bun 
to limit by writing the ſame Lands to the uſe of any Wife he (hall after marry, for her life in name f bt 
Joynture 3 and that the ſaid fine ſhall be to the (aid uſe, &c. The ſaid alienation-is pardoned by thea@ 
13 Eliz. Then he marrieth Dorothy, and afterwards, anno 31 Eliz. by writing limiteth the ſame 1a 
according to the ſame Proviſo to the ſaid Dorothy for her life, and-dieth 3 after whoſe death ſhe took t9 
Husband Sir William Moznſon, and it was adjudged that for the faid limitation to Derothy no tine (houl 
paid to the Queen, caſe qua ſupra. Which Caſe being openly adjudged, I have Reported, to the intent 
the Kings Officers in theſe Caſes ſhould take heed that the King be not deceived of an ancient Flower of 
Crown by any device or invention more than duly by Law ought to be. 


Jrits 


Part VE. 


GOES oO oe 


Part VI. : Green s Caſe. - 


Trin. 44 Eliz, in the Kings Bench. 


Green's Cale. 


Ohn Green brought an Action of Treſpaſs againſt William Baker, for breaking of his Cloſe and carrying 
away his Hay and Corn at Coſington in the County of Somerſer. The Detcndant. pleaded Not guilty 3 

2nd the Jurors found a ſpecial Verdict to this cttect. Thomas Loxd ,Pawlet was Tenant for life of the. 
Mannor of Cofington, tO which the'Advowſon of the Church of Coſingtonwas appendant,. the Remainder 
to John Brent Eiq. in Fee, which Rectory was a Benefice with cure, The Lord Pawlet 6 Aprilis 1574. 
«ſented to the {aid Church one Fohn Drerſton, who was admitted, inſtituted and inducted, and did not 
read the Articles according to the Statute of 13 Eliz. cap.12. For which cauſe, 10 Marti; 1583, at the 
Crit of the ſaid Thomas Lord Paplet, he was deprived by ſentence declaratory bctore the Biſhop. 3 from 
which ſentence he did appcal-to the Arches 3 and it was further found, That no notice was given by the 
Ordinary tO the Patron of the ſaid deprivation. . The ſaid Lord Pawlet, 7 Martii 28 Eliz. died. The 
Queen, jare Prerogative ſue Regie, by her Letters Patents, 30 Juni 28 Eliz. by title of Lapſe Cand fo 
expreſſed in the Patent) preſented William Bakgr, one of the Defendants, who was admitted, inftitutcd 
and inducted, Dwrſton 5. Oftob. 34 Eliz. dicd 3 after whoſe death, 8 Maii 1597, the ſaid John Brent 


ented John Green now Plaintiff, who was admittcd, inſtituted and inducted, and entred into the * 


ad Rectory, and Baker and the other Defendants in his right, and by his commandment did enter upon 
the Plaintiff into the ſaid Cloſe, being parcel, of the Glebe of the Rectory, and took the Hay and Corn, 
&, And if the cntry of Baker were lawful or not was the queſtion 3 and after many arguments it was 
adjudged for the Plaintiff. And in this caſe five points were reſolved. 1. Although the Patron were 
party to the ſate in which the declaratory ſentence.was, and thereby took notice that Dzrſton did not read 
the" Articles according to the faid Statute of 13 Eliz. yet aftcr ſuch notice Lapfe ſhall not incure 3 but 
notice of not reading of the Articles ought to be given him by the Ordinary, and after ſach notice the 


Lapſe (hall be accounted 3 For the Statute faith, Notice given by the Ordinary 3 and ſuch Notice ought: 


to haye two qualities, t+ It ought be given by a perſon certain, and that is the Ordinary 3 for if any 
other of his own head giveth notice to the Patron, it is not material. 2. The Notice ought to be cer- 
cainand particular 3 and therefore it is not ſufficient for the Ordinary in ſuch caſe to give notice that the 
preſentee hath not read the Articles and ſubſcribed generally, but he ought particularly to inform the Pa- 
cron. that he hath not read the Articles, &c. for which default he is deprived, and that thereupon it be- 
longeth to the Patron to preſent 3 for notitia dicitur a noſcendo, & ex vi termini it ought to be ſpecial, & 
notitia nun debet claudicare , and therewith agrecth 22 Eliz. Dier 369, 2. That the Church is void pre- 
fently by the. Statute of 13 Eliz. without any declaratory ſentence 3 for it is ſo Enacted by the Statute, 


that he ſhall be 3pſo fa&o deprived, and that- the admiſſion, inſtitution and induction are mere void in 


Law; and avoidance by Act of Parliament needeth not any-ſentence declaratory. But it is enacted by 


the ſame Statute that no Lapſe ſhall incurr without notice given, and yet the Church is void : For if. 


fuch Parſon libelleth againtt any of his Pariſhioners for Tythes, they may plead againſt him the not Read- 
ing of the Articles, as it was adjudged in a Prohibition, Trin. 3o Eliz between Manrice and Eaton. 
3: If theQueen by her Letters Patents of Preſentation miſtaketh her title, as if (tie hath'title to preſent in 
reſpec {he is very Patron, and ſhe preſent by reaſon of Lapſe, (ach preſentation is void 3 for the Queen 
6 dectived in her preſentation. So 17 Eliz. Dier 339. a preſentation obtaincd from the Queen (pendant 
2 Quare Impedit ) in diſceit of the Queen is void 3 & fortiori, when the Queen hath not title to preſent by 
any means, and ſhe preſent (as in the Caſe at Bar) (ratione Lapſus ) it is utterly void 3 in the ſame man- 
ner as if the _ preſent, and afterwards repealcth her preſentment, and yet the Ordinary doth infti- 
tute and induct the party. 4. In ſuch caſes although that the Biſhop doth admit, inſtitute. and indu&t 
the Incumbent, yet the Church doth remain void,and the rightful Patron is not put to a Qware Impedit to 
remove fuch Incumbent. And'ſo it was holden, If the Ordinary collate within the fix months, and his 
Cletk sinducted, yet the rightful Patron is not put out of poſſeifion, nor put to his Qzrare Impedit, but 
may prelent as it was adjudged in Furden's Caſe in a Writ of Error in the Kings Bench Mich. 29 & 30 
El. for the Church of Ayleſham, where the pleading was, that the Ordinary »ſurpando contulit : tor 
no Church can be full but by preſentation, or rightful collation. 5. It was refolved, That if a common 
Perſon nſurpeth upon the King, and his Clerk is admitted, and inducted, the King-is put to a Dare Impe- 
at, and canniot preſent untill the Incumbent be remgved by Judgment. But'in ſach caſe the common 
perſon by double or treble uſurpation by ſeveral 4 doth not gain the Inheritance of the Advowſon 
out of the King, for the ſame is permanent, and is not in ſich caſe devefted out of the King, And {o was 
it adjudged, Paſch. 25 Eliz. Between Peſeod and Yardly in the Common Pleas for the Vicaridge of New- 
ton Valence, but the Plea begun, Mich. 21 & 22 Eliz. Rot. 2218. But as to the preſentation he is put 
Out of poſſeſſion, for the ſame is tranſitory, and he cannot remove the Incumbent but by Qare Impedit, 
and ſoare all the Books to be intended, 4 E. 3. @rare Impedit 33.. 18 E.3.16. 43 E.3.14. 47 E.3. 
4+ Br. Qare Impedit 39. Fitzh. Nat. Brev. 36. 1 H. 7. 19. 18 Eliz. Dyer 35t. 14 E.3. Wnare Inpedit 


eh. And with that diſtin&ion they are well reconciled. And it is to be obſerved, that the Staturc of 


: onk cap. 5. ſaith, Crum aliquis jus preſentandi non habens, preſentaverit ad aliquam Eccleſiam ( cuus pre- 
I fit admiſſus ) ipſe qui eft verus patronus per nullum alind breve recuperare potuit advocationem #4, 
19am per breve de Recjv, By which'it appcareth, that without a preſentation the very Patron cannot bs 
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ONES 
And vide 6 Ed. 3. Although that the admiſhon, inſtitution and induQtion he 
in time of peace, yet if the preſentation be in time of war, all (hall be avoided. But ( lee Reader) 
the caſein 17 E. 3. 64+ That although the penalty by collation doth not put him who hath title to pre. 
ſent out of poſſeſſion, as it hath been twice adjudged, yet the plenarty by collation ſhall put him who 
bath title to collate out of poſſeſhon, as it appearcth by the faid book, which is rulcd in the point, 


And vidc 11 H. 4. 


put out of poſſc{hon. 


Mich. 2 Jacobi, in the Common Pleas. 


Bothy's Caſe. 


N Debt upon an Obligation by Bothy againſt Smith, which begun Hill, 1 Jacobi, Rot, 725, Tye 
Condition was, That if the Defendant deliver to the Plaintiff one Obligation of the ſumm of ten puny 
wherein the Plaintiff flood bound with one T.. to the Defendant, for the payment of five pound, and alſq if jy 
Defendant do acknowledge ſatisfadion of « Judgment upon the ſaid Bond, and alſo deliver true notes of all Jil 
of charges, as do concern the ſame, that then, &c. The Defendant | gps in Bar, That there were not any 
Bills of Coſts for, or concerning the ſaid Sute, and did not anſwer to the reſidue of the Condition, pre 
tending that he needed not, in as much as they were collateral as, and no time is limited when th 
ſhall be performed. And it was adjudged againſt the Defendant 3 for he x. 20 to have performed the 
reſidue of the Condition in convenient time, and that without requeſt. And the difference was taken 
and agreed, when the Ad by the Condition of a Bond, to be performed to'the Obligee is of its nature; 
tranſitory a&t (as payment of mony, delivery of Charters, andthe like) and no time is limited, although 
that a place be expreſſed there, the aft ought to be performed in convenient time. And when the A 
to be performed is in its own nature local, without expreſſion'of limitation of any place, But in ſuch 
local Acts there is a difference 3 for when the concurrence of the Obligor and Obligee is requiſite, the 
the Obligor ſhall have time to do it during his life, if the obligee doth not haſten it by requeſt, Bu 
when the A is local, and the Obligor may perform it for the benefit of the Obligee in his abſenc 


. there the Obligor ought to do it in convenient time. And in this Caſe at Bar there are examples d 


both 3 for firſt, the delivery of the Bond is tranſitory, and therefore the Obligor ought to have deliver 
it within convenient time. 2. Although that the acknowledgment of fatisfaction be local, yet it mayk: 
performed in the abſence of the other party 3 and therefore in both Caſes the obligor ought to perfom 
the as in convenient time without any requeſt. But when the a& is of its own nature local, and tohe 
done to the Obligee, and to the performance thereof the concurrence of the Obligor and Obligee is r- 
quiſite, then the Obligor ſhall have time to perform it during his life, if he be not haſtned by requeh, s 
before is ſaid, As if a man be bound in an Obligation to enfeoff the Obligee of the Mannor of D, mith- 
out limitation of any time, there becauſe the eſtate ought to -paſs by Livery and Seifin, ſo thatthae 
ought to be a concurrence of both parties, and the Qbligor cannot do it without. the ObWee, and it ar- 
not be done but upon the Land, the Obligor hath time during his life, if the Obligee doth not haſtenit 
by requeſt made to the Obligor : For it is not reaſonable, that the Obligee make requeſt upon the Land 
when he will 3 for then the Obligor ſhall be forced toſtay always upon the Land, which ſhall be incor- 
venient 3 but in ſuch caſgthe obligee ought to requeſt the Obligor, and appoint a certain time when the 
Feoffment ſhall be made unto him. Burt there is a difference in ſuch caſe between the concurrence of the 
Obligor and a Stranger, and of the Obligor and the Obligee 3 for if I be bound unto you to enfeoff 2 
Stranger, and no time is appointed, although that the concurrence of the Obligor and Feoffee is requi- 
ſite, yet the Obligor (hall not have time to perform it during his life, but he ought to do it withinconve- 
nient time 3 for in ſuch caſe the Obligor hath taken upon him to do it to a Stranger, and may do it 
without the concurrence of the Obligee, But when the Obligee himſelf is party, and the a cannot be 
done without his concurrence , there its reaſon that the Obligor have time during his life, if the Oblige 
haſten it not by requeſt : For in ſuch caſe the Obligor doth not take upon him A the Obligee, ,who 5 
party to the deed, as hedoth in the other caſe for the Stranger. But it was ſaid, that if the concurrence 
of a Stranger, and of the Obligee be requiſite, in ſuch caſe, the Obligee being a party he ought to haſten 
it by requeſt, As if I be bound toyou that F. S. ſhall enfeoff you without limitation of any time,. 7-5: 
ſhall have time.during his life, if you haſten it not hy requeſt. Alſo it was refolved, That when the a@t 
which the Obligor by condition eught to do, doth not in any mariner concern the Obligee, nor his bene- 
ht, but is to be done by the ſole act or Jabour of the Obligor himſelf, and no time is appoinited the 
Condition in which it ſhall be performed'; there the Obligor hath time during his life 3, and the pertor- 
mance thereof cannot be haſtned by requeſt. As if I bebound to you that I will go to Rome, or ferus- 
lem, &c. In thatcaſe, and the like caſes, the Obligor hath time during his life to do it. So when th 
act to be done by the condition is tc be done by the ſole a and labour, or indultry of a Stranger which 


mn no manner concerneth the Obligor, Obligee, or any other perſon, and no time is appointed W en 


{hall be done, it is ſufficient if the thing be done in his life time who ought to do it. As if I be bound 
to you upon condition that F. S. ſhall go to Rome, or Feruſalem, &c, or that ſach a Student in Divinit] 
in the Univerſity of Cambridge, ſhall preach at PaxPs Croſs, or ſuch a Student of the Law in the Inv 
Temple, ſhall argue a matter in Law in Weſtminſter Hall ; in theſe, and the like caſes, no time _— 
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—inted, they have time to do it during their lives, and the performance of them cannot be haftned by 
nun And by theſe differences and reaſons you will better underfiand your Books, which prin fiz- 
7 ſeem to diſagree, 12+ 33 H. 6.45. Hillary's Calc, 21 E. 4. 59.42. 22 E. 4. 25. Sir James Harring- 
zn's Caſe, 9 FE. 4.22. 15 E. 4.30. Litt. 77,79. 9 4.7.16, 3 Mar, Dyer 139. 14 Eliz. Andrews's 
Caſe, & 18 Elize 354+ 45 E. 3.9. 27 H. 8. i 


\ Trin. 2 Jacobi, in the Kings Bench. 


Fitz William's Caſe. 


N Treſpaſs for breaking his Cloſe at Gamſparke by Fohn Fitz William, againſt William Fs William, 
} Eſquire, noW Knight : upon Not guilty pleaded, the Jurors gave a ſpecial Verdi, which was of 

eat prolixity- In which Caſe theſe points were rclolved. 1. That whereas Sir William Fitz, William, 
Father of the Plaintiff, and the Defendant was feiſed of the Mannor of Gamſpark amongſt others, viz, 
«» him, and Anne his Wife, and to the Heirs Males of the body of the Father z and afterwards the Father, 
by Deed indented and inrolled did bargain and fell the ſaid Mannor to one in fee, who ſuffered a com- 
mon Recovery, in which Sir William the Father was only vouched, and he vouched over the common 
wnchee.: Sir William the Father, and Anne having Iflue, the Defendant the eldeſt Son, and Fohn the 
Phintiff the youngeſt, died. It was adjudged, that although Sir William the Father was only vouched, 
and not Anne, yet the eſtate tail was barred, for the cauſes and reaſons alledged in Crppledick's Caſe, 
Paſch. 44 Eliz. in the third part of my Reports, fol. 6. 2. Where the ſaid Recovery was unto divers 
aſe declared by certain Indentures, viz. to the uſe of the faid Sir William the Father for life, and after- 
wardstothe uſe of the ſaid Anne for life, and ſix months after her deceaſe to the uſe of William Fitz Wil- 
7:am the defendant in tail, and afterwards to the uſe of the ſaid Anne and her heirs in Fee, with this Pro- 
viſo following > Provided always, That it ſhall be lawful to, and for the ſaid Sir William and Dame Anne, 
at anytime or times hereafter, and from time to time, during their joynt lives, at their free will and pleaſure, 
by ary their deed or writing by the ſaid Sir William and Dame Anne, ſealed and publiſhed in the preſence of 
three credible witneſſes, at the leaſt, to alter, change, determine, revoke, or make void, all, or any of the uſe or 
aſes, eſtate or eſtates, in theſe premiſes before declared or mentioned, or limited of the premiſes, or any part of 
them; And that at all times, from and after ſuch time as the ſaid Sir William and Dame Anne ſhall by any 
ſuch deed 1 writing ſo expreſs and declare their pleaſure and mind to be to alter, &c. That then, and from 
thenceforth, ſuch of the ſaid eſtate and eſtates, uſe and wſes herein declared, as ſhall be ſo declared to be altered, 


Ot. ſhall ceaſe, determine and be void. And that then, and from thence forth, the ſaid Recovery and Recove- 


ries ſhall be, &*c. and all and every perſon and perſons, &'c. ſhall thereof ſtand and be ſeiſed to the uſe of ſuch, 


and thyſe perſons, to and for flich and thoſe uſe and uſes, and in ſuch manner and form, as by ſuch deed or wri- 


ting, Oc. 45 is aforeſaid, ſhall be declared or limited, only, and not to any other perſon or perſons, uſe and uſes. 
And afterwards the fſaid*Sir 1/illiam and Dame Anne by their writing indented, ſealed by them, ſubſcri- 
bed and publiſhed in the preſence of three credible witnefles, reciting the faid Indenture of uſes, and the 
fad power, did revoke the ſaid uſe and eſtate in tail, limited to William Fitz William now defendant, 
and the remainder limited to Dame Anne in Fee, faving the uſe and eſtate limited to himſelf for his life, 
the remainder to the Wife for life z, and by the ſame writing declared, That the faid Recovery ſhall be to 
the uſe of the ſaid Sir Yilliam Fitz William for life, the remainder to the Lady Anne for life, and fix 
Months after, and afterwards to the uſe of John Fitz William the Plaintiff in tail, and afterwards to the 
ule of Sir William Fitz William the Father in fee, with the like power of revocation, as before ; and af- 
terwards Sir William and Anne die 3 and if the revocation, and new declaration, and limitation of the 
ſad new uſes were good, and effectual in Law, was the queſtion 3 And it was ſtrongly urged that the new 
declantion of uſes was not ſufficient in Law for two cauſes. 1. Becauſe the revocation and new decla- 
ration and limitation (as this Proviſo is penned) cannot be in one and the fame deed ;| for in that three 
Umes are to be obſerved, tempus revocandi, tempus celſandi veteres uſus, & tempus declarandi novos uſus. 
Thea@ of revocation ought to be by writing, and ſealed and publiſhed in the preſence of three witnef- 
les 3 and then comes the ſecond time, viz. And that at all times, and from and after ſuch time as Sir 
William and Anne by ſuch writing ſo expreſs and declare, &c. So that there is a diſtinction of times, viz. 
from and after ſuch time, &'c. the former uſes ſhall ceaſe 3 and after that they are ceaſed, then followeth 
the third time, And that then, and from thenceforth, &*c. viz. after the time of the cefler, the recovery 
be, &c. to ſuch uſes as by any ſuch deed or writing, &'c. ſhall be declared and limited, In which cafe 
(by ſuch deed ) which is as much as to ſay, by hujuſmod;i, or confimile ſcriptum, ought to be like in all cir- 
cumſtances, as to be their joynt writing, to be ſcaled and publiſhed as the other ; but cannot be in the 
ame deed ; for the firſt deed is ended when that is ſealed and publiſhed, and after that nothing can be 
added toit ; for that by the publiſhing is compleat, and his time paſt : Then after that time, the time 
of the ceſſer ought to paſs, and then cometh the time to declare new uſes : ſo that it is not poſſible that 
the declaration of the new uſes can be in the deed of declaration, but ought to be in another deed. And 
It was much inforced by this word ( {all be) which is in the Future tenſe 3 and by that it appeareth, chat 


. Ne revocation ought to paſs before the new declaration ſhall be made 3 for the words are, ſhall be declared 


" limited, And it was ſaid, That theſe and the like powers by which the eſtate or intercli of Strangers 


(hall 
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properly doth extend to that writing in which the aevocation is, than to another 3 for (by ſuch wii) 
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ſhall be changed or charged, {hall be taken ſiriftly, becauſe they extend to the dctcating or change of the 
cltate of a third perſon 3 and to that purpoſe a. Judgment was cited, Trin. 30 Fliz, in a Replevin he. 
tween Lepcr Plaintitt, and Richard Wroth Detendant, where the caſe was 3 Henry Earl of Stſſex con. 
veycd the Mannor of Byrnbam in Eſſex to the uſe of himſelt tor lite, and afterwards to the uſe of the 
Counteſs of Suſſex for life, with divers Remainders over, with Proviſfo, that .it ſhould be lawfy] for the 
Earl to make Lcaſcs for one and twenty years, rendring, &c. And afterwards the Earl, wiz, 3, April 
4c, made a Leaſe of the ſaid Mannor for one and twenty years, to begin at the Fealt of S. Michae] the 
Archangel then following 3 and although that the power was general to make Leaſcs tor one and twen 
years, without being reſtrained to make them in poſſeſſion, or any number of them, but indefinite to 
make Leaſes for one and twenty years, yet it was adjudged that the ſaid Leaſe was void for two Cauſes, 
1. If by the ſaid power he may make any future Leafe, or Leaſe in Reverlion, then he may make a Le 
for one and trenty years in poſſeſſion, and afterwards infinite Leaſes in reverſion for one and twenty 
years, which ſhall be contrary to the meaning of the parties, and then the expreſſing of the one ang 
twenty years was in vain, and by ſuch conſtruction the text and letter of the Proviſo ſhould be idle ang 
vain. © The ſecond reaſon was, bccauſe that for as much as this proviſo gave power to charge the ett 
of three perſons with terms of one and twenty years, ſuch Proviſo (hall be taken {trict, and thall notes. 
tend beyond the Letter and the meaning of the parties. And it I be bound, or contract with yoy g 
make a Leaſe to you for one and twenty years indefinitely, the Leaſe ought to be made to begin preſex. 
ly, and not in firtzero. 2. It was objected, that although ex indrulgentia Legis, the Law will in dives 
caſes conſider two diſtin times in one inſtant (which in truth is not any time) yet no caſe can he put 
that by any conſtruction three times may be admitted in one inſtant. And therefore it was ſaid, thatthi 
Caſe differeth from Digges Caſc, publiſhed by me in the firſt part of my Reports 3 tor there was but gx 
times which well ſtood with the learning of Inſtances, and with the caſe of the tine there put, But pur 
caſe there are three Conuſors of a Fine, and the Conuſee rendreth to one of the Conuſors, for life g 
years, arent, and granteth the reverſion to another of the Conulors for lite, or years, rendring rent, a 
by the ſame fine granteth a reverſion in fee, or in tail, tothe third Conuſor 3 it was faid that ſich fine 
ſhall not be received, becauſe that an Inftant canriot be more than two times, 2. It was faid, tht 
Dizges Caſe the uſes were raiſed by covenant out of Eftate of the Covenantor, which may be moreaj. 
ly determined again in his poſſeſſion, than when uſes are raiſed ont of a Recovery, by which is tranſmy 
tation of pofſeſſhon, and all the Eftate deveſted out of him who limiteth and declareth the uſes. Buti 
was anſwered and reſolved by the whole Court; That the ancient uſes in the Caſe at Bar were revoked 
and the new uſes well declared in the ſame deed : For firſt, in Judgment of Law there were not inths 
caſe but two times concurrent in one inſtant, viz. the time of the ceafing of the former uſes, and the & 
claration of the new 3 for although that the revocation and the ceſler of the tormer uſes are diſtinguile 
in words ; yet in truth they are all one : For the uſe which is revoked ccſſeth, and the uſe which ceaſth 
is revoked, 2. It was reſolved, That although no uſe ceaſeth until the writing of* Reverſion be ſal 
and publiſhed.and after the ſealing and publication thereof nothing can be added to it,yet it well ſtandeh 
with the words of the Proviſo, and the intention of the parties, that the new declaration may beinthe 
ſame deed for both being contained in one and the ſame writing, firlt its conſtruction ſhall be tonke MF 
deſtruction of the former, and in the ſame inftant to make the new uſes 3 and this word (ſuch) nor WF 


is as much as to fay, per idem vel hwjuſmodi ſcriptum , and fo it ſhall be taken in this Caſe. And ths 
word (ſhall be) ſhall be (aid future wn reſpect allo of the Indenture, and alſo in Judgment of Law luble 
quent to the revocation 3 although that theſe words are contradictory, and ex diametro pugnant, forthe k 
one doth deſtroy, the other doth create 3 yet the conſtruction of the Law (which delighteth in n- WW þ 
concilement) doth make a good accord betwixt them. For to the end the new uſes ſhall be created, tr MW n 
Law will adjudge that the clauſe of deſtruction ſhall have the priority, although both be contained in ar 
one and the ſame deed, and take effe& by one and the ſame (delivery. And as to the difference as to 
ceſſer of an eſtate moved between Digges Caſe (where the uſe was raiſed by covenant) and this Cale, 
where the uſe was declared upon a Recovery., it was reſolved that it was all one, That when he who 
maketh the Revocation is ſeiſed or poſſeſſed of the Land for the reaſon and cauſe given in Diggz Cale ; 
for it was agreed in this Caſe, That the beſt conſtruction of the Statute of 27 H. $. of Uſes is, to make 
them ſubject to the rules of the Common Law which are certain and well known to the Profeſſors of tit 
Law, and not to make them ſo extravagant that none know any rule to decide the queltions which arik 
upon them, - which will bring forth incertainty the cauſe of infinite troubles, controverſies and {ults 
which agreeth with the Reſolution in Dillon and Freins Caſe, in the firſt Part of my Reports, andin 
Butler and Baker's Caſe, in the ſecond Part of my Reports, and in Cholmeley's Caſe, in the ſame Reports 
where it is reſolved, That although that uſes at the Common Law might have cefſed without clain, 
yet now the ule is transferred to the poſſeſſion 3 for the pleading is, vigore flatuti, &c. de wſibus in poſe 
transferendis, So that now after the Statute, to ſ1ch qualities to which eſtates at the Common Faw ar 
{ubje&, to ſuch qualities uſes after they are transferred into the poſſeſſion are fabje& 3 for the ule is trans 
ferred and incorporate in the poſſeſſion, which agreeth with the Reſolution in this cafe. And upon fn 
{ame reaſon it hath been adjudged, That if a man bargaineth, and felleth his Lands to another and his 
heirs by deed indented and inrolled, with Proviſo, that if ſuch thing be done, that the bargain and (al 
ſhall be void 3 and afterwards the bargainor taketh a wife, and afterwards the Proviſo is broken, beior 
entry the Husband dieth, and it was adjudged that the Wife ſhould not be endowed 3 for although ti 
the Eſtate of the Bargainee veſts by the Statute of 27 H, 8. by execution of the eſtate of the Land t0 the 
uſe raiſcd by the bargain and fale, yet for as much as the Husband did not re-enter, he had not any E- 
ſtate in the Land, hereof the Wife might be endowed. 
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1 rin. 3 Jacobi, in the Common Pleas. 


The Biſhops of Batl's Cafe. 


N a Replevin between Bellamy and Fiſh, Fiſh made Conuſance as Bayly to Willam Lord H. for damage 17 
feaſance 3 The Plaintiff ſaid, That before the (aid Lord W. H. had any thing, the Biſhop of Bath and [b] 
1411s was ſeiſed of the Mannor of Black ford, where, &c. in his demetne as of Fee in the right of his Bi- 
ſhoprick and afterwards, the. Jaſt of September, 11. H. S. by writing made a Leaſe to Elizabeth Coſin, 
and Robert Cofin her ſon of the ſaid Mannor for threeſcore years, from the day of the making of the ſaid 
Writing without impeachment of Waſte, with reſervation of Rent: and further it was provided by the 
Gid Writing, that it the (aid Elizabeth and Robert ſhould die within the faid term of threeſcore years, 
that then preſently and immediately after the deceaſe of the ſaid Elizabeth and Robert, and the longer liver 
of them, it ſhould be lawful for the Biſhop and his ſucceſſor to re-enter into the ſaid Mannor. Elizabeth 
died, and Robert ſurvived her ; the Bilhop died, and another is elected and conſecrated, &c. who the 
1ſt of Auyft 22 H. 8. by writing demiſed the {aid Mannor to one Clark, to hold and occupy the faid 
Mannor, to the faid Clark, his Executors and Afhignees, cum poſt, ſwwe per mortem, ſurſum reddit. vel fo= 
riefalluram pred. Rob. Cofin acciderit vacare, tor threelcore years, with confirmation of the-ſaid Dean and 
Chapter. And afterwards the Biſhop granted the Reverſion of the faid Mannor to the Lord William H. 
andthe Tenant attorned, and afterwards Robert Cofin within the tirſt threeſcore years died, and the (e- 
cond Leſſee died, and the intereſt of the ſecond Leſſee came to the Plaintiff, and the Plaintiff demurred 
upon. the bar to the Avowry. The queſtions. in this caſe were two. 1. If the ſecond Leaſe ſhall ever 
begin, 2 Admitting that it ſhould begin, when it {hall begin. As to the firſt, it was objected, Inaſ- 
rauch as the ſecond Leaſe is limirted to begin upon one of the three accidents, that is to ſay, when the 
farmerLeaſe ſhall determine by death, or ſurrender, or forfeiture 3 if none of theſe accidents happen, that 
the ſecond Leaſe which is to begin upon one of them, ſhall never begin : For it was ſaid, Suppoſe that 
the Lefſecs had ſurvived the firft term without any ſurrender or forfeitnre, the ſecond Leaſe ſhould never : 
beginz for the term ought to begin at the time that che Leſſor doth appoint, and at no other time 3 and [35] 
if the begiaping be uncertain, or if the beginning be upon an accident which never happeneth, or upon 
contingent; .Qr a condition impoſſible, the Leaſe is void : For every Leaſe for years ought to haw#a cer- 
tain beginning, continuance and end. See Saye's Cafe, Plow. Com. 172. 14 H.8. 10. 21 H. 7.38. 2 
Mar. Br. Leaſes 67. 2. It was objected, That it the ſecond Leaſe fhall begin at all, ic (hall begin by the 
death of the Leſſees, for this accident happeneth, and not the other two, and by their dearhs it cannot 
begin; for by the death (as this Caſe is) it cannot begin in poſſethion;, for the faid Proviſo in the firlt 
Leaſedothnot make the Leaſe void upon the death of the Lefſees, but giveth re-entry to the Leflor and 
his Sueceſſors. So that till re-entry (notwithſtanding the death of the Leſſees) the Leaſe continueth. 
And therefore, for as much as the ſecond Leaſe is to begin after the avoidance of the tirſt Leaſe by the 
| ÞAdathofthe Leflees, for this cauſe, either it thall never begin, or the term of the ſecond Leaſe ſhall inurs 
| from the time of the death of the ſurvivor of the Leſſees. As to the firſt, it was anſwered and refolved, 
; WW Tutitistruc, That every Leaſe for years ought to have a certain beginning, but that is meant, when it 
| Btotakeefſet in intereſt, or poſſeſſion, then the beginning ought to be certain; for a Leaſefor years may 
be made upon condition, or contingent precedent 3 As if I grant to you, that if you pay to me twenty 


, pound at Michaelmas next following, that you ſhall have my Mannor of D. for one and twenty years, 

x now it is uncertain if this ſhall begin or not, and in the mean time till the payment of the rt1ony it is not 

n any Leaſe, but it: ſufficeth that the beginning be certain when it is to take ctfe&t in intereſt or poſſeſſion, | 
to It is true, that the continuance of it ought to be certain, but that is to be intended, either when the 

e, term is made certain by expreſs numbring of years, or by reference-to certainty, or by reducing of it to 

"0 certainty by matter ex poſt f2o, or by conſtruction in the Law by expreſs limitation. As firlt, if a Leaſe 

e3 made for one and twenty years, or any other certain term, &c. it is good for the certain enumeration 

ke WW atthefinſk 2. By reference to certainty 3 as If one Leaſe the Mannor of D. ts I. S. tor as many years as 55 
the MW. Thathinthe Mannor of $ ,and he hath a term for ten years, 1.S.ſhall have the ſame term.So if a Leaſe be [33 
riſ made unto another during the minority of T. G, and he is of the age of ten years, this is a good Leaſe 

us, Or cieven years, if T. G. ſo long live. But if the Wife of I. be great with child with a Son, and a Leaſe 

dn made until the Iſſue the Mother goeth with ſhall come to tull age, it is no Leaſe for years 3 for at 

orts, 


| UC time when the Leaſe is to take eff&, it is uncertain when - the ſon {hall be born, and by conſe- 
ain, WF xnes the beginning, continuance and end: thereof is uncertain. And when a Leaſe for years ſhall be 
ſis. j} made good by reference, the reference ought to be a thing which hath expreſs certainty at the time of 
' are the Leaſe riade, and not to poiſible, or cauſual certainty. And therefore if I have a rent of twenty 
an  Wlings tor ammint in fee iſſuing out of Bl. Acre, payable yearly at the Feaſt of Eaſter, and I grant the 
1 the lame rent to you until you {hall have received of th2 ſam? rent one and twenty pound, in this cafe you 
| his (hall ave this rent for on2 and twenty ycars 5 for it hath reference to an expreſs certainty, UiZ, Oa 
| (ale Yearly rent which is twenty ſhillings per aumen in certainty. But if a man leaſeth Lands of the value 


ior ,{f Pot fillings per anwen until one and twenty pound be levied of the iſſues and profits, it is 
Long at a Leaſe at will without Livery 3 for it is not certain that the Land (hill bz every year of one value. 
tot 


| 9K Ws rcfolved, Piſch. 24 Eliz. by ch2 whole Coart of Common Pledz, When a Leaſe {hall be 
HY matter ex pot fait, It was ri{olved, That if a man mk? aLeaſe from theFeait of S. _ 
; i"). 
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and by a& in Law transferred to the Husband 3 and yet by reaſonable conſtruction it was there reſahtl 


chat there ſhall be an, occupant who ſhall not be ſubje& to Waſte, no more than the Tenant wa 


PDE | — —— 
for as many years as I. S. ſhall name, in this caſe, if 7. S. name a certain term (in the lite of the [cſlor) 
it is a good Leaſc by matter ex poſt fafto. So It 1s of all Leaſes which begin upon conditions precedent 
And as to Potkin's Caſe in 14 '- WK which was cited by the Council on both lides in this Calc, where 
the Caſe was, That Potken, 10 H. 8. demiſed a Wood to the Detendant to begin at the Fealt of S& 
Michael next following, pro termino unius anni &* fic de uno anno im annum, quamdiu ambabus parg,, 
placrerit, and there two Taftices againſt two, it was reſolved by the whole Court, that in ſuch caſe 
aftcr three years at the moſt, it was but a Leaſe at will, becauſe beyond that the term hath not any «. 
tain continuance or determination 3 and upon the matter it is no other, than it one demiſe Landy for 
ſuch term as both parties ſhall pleaſe, it is but a Leaſe at will, becauſe the term is altogcther uncertain, 
But if a man leaſeth his Land for years, it is a good leaſe for two years, becauſe it (hall be taken 200d 
for ſuch number with which at leaſt the plural number ſhall be {u:15t2d, and that is with two years, |, 
was alſo reſolved; That it is uſual when the Kings leaſe is doubttul, If it be good or not, and another 
is to take a leaſe of the ſame lands, he will make his Habendzm to begin (it any former leaſe'he, &7 
after the end or determination of the former leaſe, and if that be no leaſe then from ſuch a Feat fora 


- - certain number of years. And (God forbid) but that-theſe leaſcs ſhall be good and cttc&val; for jn the 


Judgment of Law it hath ſufficient certainty of beginning 3 for in the eye of the Law the formerderiſ; h 
either good or void, and therefore in the Kings Caſe, which is ſtronger than the caſe of common Per. 
ſons, ſuch Leaſe hath by conltruftion of Law a certain beginning. So it A. reciting that B. hath a [ſs 


for years, demiſeth the Land to C. for yeaxs, to begin atter the end or determination of the former lee 


and in truth there is not any former leaſe, the leaſe to C. ſhall begin preſently ; for in Judgment of 
Law, a void limitation at the beginning, and no limitation is all one, As to the ſecond Objedign, j 
was reſolved, That in conſtrucion of Law upon the beginning of the Leaſes, the firongelt ſhall be raker 
againſt the Leſſor, and molt beneficially for the Leſſee, And in this caſe it is true, That the fir leaſe 
cannot determine by the death of the Leflees, becauſe by their deaths a re-entry is given 3 ſo that til 
re-entry the leaſe cannot determine by their deaths. And for as much as there was not any re-entry jy 
truth, the firſt leaſe ſhall determine by effluxion of time, and not by death, ſurrender or forteiture, Bye 
the words of the Habendzm of the ſecond Leaſe, are not only cum per mortem, &c. vacari contingnit (i 
cm poſt, ſrve per mortem, &c. vacan1 contigerit. And although that che firſt leaſe doth not become wid 
per mortem, -yet certain it 1s that it cometh void, viz. (by efluxion of time) poſt mortem of the Lilles; 
foralmuch as both died betore the determination of the leaſe and as hath been ſaid, the Cirongelt ay. 
ſtruction ſhall be taken againſt the lefſor, and the moſt beneficial for the leſſee, and that is, that de 
ſecond leaſe ſhall begin either after the re-entry by force of the Proviſo, if any be, and if there benow 
then after the determination and end of the firſt term. And Wroteſley's Caſe in Plowd. Com. 192, ws 
cited when a woman leſſee for years took a Husband, and he in the Reverſion leaſed the Land for year 
to begin after the term demiſed to the Husband, where in truth the firſt term was demiſed to'the Wis WM +: 


That the Lands was by the woman demiſed to the Husband to make the leaſe to have a good begin 
It was alſo agreed. in this caſc, that the ſecond leaſe did veſt preſently in point of intereſt, and did wt 
depend in contingency, to take effect in poſſeſſion, or at the end of the former term, if by none ft | 
three accidents the hilt leaſe became void in the mean time'3 and which of them ſhould firſt happe, te | 
leaſe ſhould begin 3 for it was reſolved, If a man.make a leaſe for years to begin after the ſurrende;fir 
feiture, determination, or end of a former leaſe, in this caſe the leſſee hath not any cleQion to hae the 1 
ſecond leaſe, either upon ſurrender or forfeiture, or end which he-will chuſe, but which of themfullfirs WM © 
happen, the ſecond leaſe which before conſiſted in antereſſe termini, ſhall begin in poſſeflion. And therefore 
put caſe that the firlt leſſee ſurrendreth to the lefſor, the ſecond leſſee cannot elect that his leaſe (lll be 

in after the expiration of the term, but preſently by the ſurrender his leafe cometh in poſſeſſion, ad 

rorn this time the years of the ſecond leaſe ſhall incur 3 for theſe words (which of them firſt happenet) 


are implied in Law, 


Trin. 3 Jacobi, inthe Kings Bench. - 


The Dean and Chapter of iorceSter's Cale. 


He Dean and Chapter of Worceſter were ſeiſed of the Mannor of Hambleton in Fee in the right 

_ their Church, of which-Manrtor one Henry Gardiner was a Copyholder for life of certain | 
whereof the ancient rent was eight ſhillings and eight pence, payable at four days of the year, vis. 9 
terly, and Heriotable at the death of the Tenant, the Copy holds of which Mannor were grantable by the 
the cuſtom of the Mannor for three lives, The Dean and Chapter, anno 24 Eliz. by ' deed indented Þ 
under their common Seal leaſed the ſaid lands to the faid Henry Gardiner and his Affignees for tht Us 
of fobn, Richard and Margaret Gardiner, and the Survivor of them ; and afterwards the Dean dies 
the Succeſſor and the Chapter did enter to avoid-the Leaſe, and the queſtion was, It this Leaſe WS? 
be avoided by the Statute of 13 Eliz, cap. 10. or not ? And it was argued that this leaſe was aV 
for four cauſes. Firft, That the ſaid leaſe was made for the lives of other, in which caſe it may 
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Mercant or Tenant by Elegit, &c. who come in by the Law without any deihife, Vide 16 FA. 3, 
Walt 100. 21 EJ. 3.26, For although there is not any expreſs clauſe of reſtraint of Leaſes without 
:mpcachment of Walt, asin the Statute 32 Hen. S. cap. 28. yet ſuch Leaſe is againſt the intent and equity 
of the faid Statute of 13 Eliz. tor as it appcarcth by the Preamble, TheStatute was made againſt unxea- 
| ſonable Leaſes 3 and it is uhreaſonable that a Leſſee ſhall at his pleaſure do waſtand ſpoil,which is againſt 
the Commonwealth, for intereſt Re prebe ne ſua re quis male utatur. Allo it appcarcth by the Pre- 
amble, That the Statute was made againſt decay of Spiritual livings 3 and thercto:c it Dean and Chap- [} 7 
ter make a Leaſe for lite, the Remainder tor life, this Leaſe is not warranted by the ſaid A& hecanuſe it 
is diſpuniſhable of Waſt, 2, It was objected, That this Land had not been uſually demiſed 3 for a de- 
miſe in this caſe is to be intended of a dernife at the Common Law, - and not a cuſtomary dciniſe, where- 
of the Common Law doth not take any notice. 3. The ancient rent is not reſetved, nor the henefir 
which the Copyhold eſtate yeildetl to' the Ford was reſerved 3 for the Heriot thereby is loſt 3 and 
it was not the intent of the Act, that any prejudice of any benetit which is of continuance, as doublin 
of the Rent, every three or four year a Heriot, or other benefit at the death of the Tenant ſhould be lot. 
4, The Rent reſerved was not payable as it accuſtomably had been paid ; for now it is reſerved to be 
id every half year at two Feaſts, where it was payable at four Feaſts of the ycar before. And to this 
purpoſe the Lord Moxntjoy's Caſe was cited, which you may ſec in the fifth Part of my Reports 3 for by 
the ſame reaſon where the Reitt is reſerved at two days, it might be reſerved at one day in prejudice to 
them in reverſion in hindrance of Hoſpitality, which the Statute (as appeareth by the Preamble) did in- 
tend to advance. As to the firſt, it was anſwered and reſolved, That a Dean and Chapter, &«. 
ire reſtrained by the equity of the ſaid Ad to make Leaſes diſpuniſhable of Watt, for the cauſes al- 
ledged on the other ſide, But it was alſo reſolved, That an occupant ſhall be puniſhed for waſt, be- 
' ule hehath the Eſtate of Leflee for life ; For the Statute of Glouceſter cap. 5. giveth an Aion of Waſt 
inſt him who holdeth in any manner for life or years, and an occupant holdeth for term of life; but 
Fran by Statute Merchant, by Statute Staple, or Elegit, do not hold for. life, or years, and therefore 
they are out of the Statute, And therefore Leaſes for the lives of others, are within the ſaid Act of 
32 Ha. 8, cap. 28. concerning Leaſes made by Tenant in tail, as well as they are within this A& of 
13 Eliz. To the ſecond Objection it was anſwered and reſolved, That the ſaid Eſtate granted by Co- 
| - pymsin Judgment of the Common Law an Eſtate at will ; and without queſtion, Lands which have ' 
 anmably uſed to be demiſed at will by thoſe who have the Inheritance of the Lands, ren- 
dring Rent, are Lands accuſtomably letten to farm within: the A&; And according to this reſolation 
; wthe opinion of the whole Court of Common Pleas, Paſch. 3 Facobi, Vide Heydons Cale in theiſe- 
: condiPart of my Reports, To the third ObjeQion it was anſwered and reſolved, That the faid Ad of 


* . 23 hz, doth not avoid the Leaſe if the accuſtomed yearly rent or more be reſerved ; and foraſmuch as - , _. 
| ©  Ghefferiot was notan annual thing, nor a thing depending- upon Rent, it is ſufficient that the yearly [3 3 
Rantbereſerved. © To the fourth Objedtion'it was alſo anſwered. and refolyed, That it is ſufficient if 

'  theacuſtomed Rent be reſerved yearly at one time 3 for the words of the Ac are, whereupon the at- 

- , « eullomed yearly Rent or more ſhall be reſerved. - And therefore if the Rent be yearly reſerved, the Sta- 

/ tute ſatisfied, by reaſon of this word (yearly) and fo there is a "difference between this Caſe and 'the 

Lord Miuntjoy's Caſe 3 for there wanted the word (yearly) which explaineth the intention of the makers 

& tefid Ac of 13 Elizs Eon CEE Ee os | 
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Pie. 3 Jac. Rot. g80. in the Common Pleas: | 


| Bellamy's Caſe: : 
Wi brought Treſpaſs againſt Bellamy for carrying 'awiy his goods, &c. The Defendant con- | 
,Y Y” veyed to him a Houſe by Feoffment, and juſtified for damage feazance 3"the Plaintiff pleaded a 
Leaſe made to one of this houſe for: years by the Feoffor by deed indented, before the Feoffment, which 
the Lelſee did aſſign to him 3, the Defendant confeſſed the Leaſe, but faid,that the leaſe was npon condi- 
ton that he ſhould not let or affign over without licence of the Leffor, and: alledged that the Leſſee 
Vithout licence did aſſign to the Plaintiff; the Plaintiff pleaded the licence of the Leffor to the Leſſee by 
© Without ſaying; hic in cxr. prolat. and for that cauſe the Defendant did demurr in Law. And: al- 
Ge? ths. of neceſſity the licence ought to be by deed; and the reafon'and cauſes that deeds are ſhewed fo 
4e Court is, becauſe it belongeth to the Judges to Judge of the ſufficiency or inſufficiency of them, - Yet 
Was reſolved, that the Plaintiff need not to ſhew the Deed, for threecauſes. 1. Becauſe the the Plain» 
. Moth not claim by the deed of licence any intereſt in the houſe, but licence is meer collateral -to the 
Mcrelt of it, and pleaded only to excule the forfeiture of the Leaſe, and is not like to a releaſe or con. - ; al 
firmation 3 for they transfer their Right, 2, Agood difference was taken and agreed when a deed is =D 
FE my ex inftitutione Legis, and when ex provifione hominis, tor when it is requiſite ex inſtitr/tione Legis, 
thin Ouphe to be ſhewed in Court, although it concern a collateral thing, and transfer and convey no- R 
ng.ASitthe Major and Commonalty of London have an eltate for the life of F.S. if in caſe the Major 


\ 


t 
A 
and Commoralty attorn to the grantee of the Reverſion, the Law doth require that it ſhould be by deed 3 


for Mtyithſtanding, that the grantee doth not claim in by them who attorn, and that an attorn- 
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Henry Finch's Cafe. Part Vi 


-- bat a conſent, yet in pleading, the deed of attornment ought to be ſhcwed, for the deed is rc . 
- 66 a0 Legis in Geral fur when 2 deed is requilite ex proviſione hominis, there the Provite 
of man ſhall not change the Judgment of Law in ſuch caſe; Asif a man make a Leaſe for years of Land 
to A. upon condition that he {hall not affign it over but by deed only, and not by word, in this 
caſe ex proviſione hominis, the aſſignment ought to be by deed, but becauſe ex inſtitutione Legis, a dee 
is not necefſary to the Aſſignee, he may plead the Aſſignment without ſhewing a deed of it. Ang if 
the Kings Fermor bring a @zo minus in the Exchequer, he ought to alledge that he is the Kings 
Fermor to enable him to ſue there 3 but he ncedeth not to ſhew it to the Court, for that it js meer 
collateral to the Action. 3. In the principal caſe the Licence was executed, and had not continuar; 
Vide 6 Rich. 2. Monſtrance des faits 157. 28 Hen. 8. 29 Dier. 18 Ed, 3. 56. 44 Ed. 3.11. 45 E4, y 
28. 18 Hen. $. 4. 11 Hen. 4+ 39. 5 E. 3+ 19. 18 E. 4. 12. 40 Ed. 3. 10. Plowd. Com. 149. 21 Hen.g.g, 
by Frowick:43 Afſe Þ+ 24+ 8 Aſſ. pe 11, 24-Af p-2+ 20 Aſſ.-p+ 19. 24 E. 3. 52. 


4 


Hill. 3 Jacobi, mthe Kings Bench. 


Henry Finch's Cale. 


(39 ] £5 | Homas Moon brought a Replevin againſt Danel Crat, and Thomas Baldwin, who made any. 


(5] 


fans as Bailiffs to Henry Finch, Eſq, becauſe the place where, &'c. was parcel of the Man 


of Eaſt-well, whereof the Lady Finch was ſciſed in fee, and by her deed dated 6 Eliz. did granty 
the ſaid Henry Finch her younger Son, an yearly Rent of 201. exeunt. de predift. Manerio de Emil 
inter alia per nomen maneriorum de Eaſtwell , Otterples, Potburie, & Seton, & meſſuagium, 
terrarum, tenementorum, & hereditamentorum dicte Katherine, ſcituat. Jacen. & exiſten. in parochii 
Eaſtwell, Weſtwell, & Challock, in Com. Kanc. aut alibi in eodem Com. dict. Maneriis five eorum alicui quay 


modo ſpeCtant. vel pertinent. to the {aid Henry Finch, and the heirs of his body, payable at the feaſts of the 
Annunciation and St. Michael, by even portions, with-Clauſe of diſtreſs; And for Rent behind thy 


made Conuſans. The Plaintiff prayed Oyer of the Deed, which was entred in bec werba, and had i, 


and faid, that preter & wltra the faid Mannors of E. O. P. and S. and the premiſſes appertaining to th 
faid Manors, the Lady Finch at the time of the granting of the ſaid Rent, was alſo ſeifed of one Aer ! 
Land in Fee in Challock aforeſaid, and died ſeiſed, which deſcended to Sir Moile Finch as her Son al 
heir 3 and that the ſaid Henry had abated in the faid Acre, and ſo continued ſeiſed by abatement : upn 
which the Defendants did demurr in Law. And the Queſtion was, If the faid Acre of Land (hid 
was not parcel, nor appertaining to the ſaid Mannors) were by the words aforeſaid charged with the 
faid Rent, or not 3 And after many Arguments at the Bar, and the Caſe well debated at the Bend, I 
was adjudged, That the ſaid Rent was not ifſuing out of the aid Acre of Land, but only out of the {aid 
Mannors and Land appertaining to them, And the Chief reaſon and cauſe of their Judgment was, bt- 
cauſe that in this caſe there is but one grant, and one ſentence 3 for there is not a full top nor end ofthe 
ſentence, before the concluſion of theſe words ( aut alibi, &c.) And the difference is between two diſtin 
ſentences importing ſeveral grants, and one ſentence 3 As if the grant had been Dedi & Conceſſi anon 
redditum 20 1. exegnt de manerio de D. & terris & tenementis meis in D. $, & D. in Com, K. &* de terris © 
tenementis meis alibi in eodem Com. dift. Manerio ſpeGtant. & pertin.. In that Caſe there are two ſentences, and 
each one may ſtand by it (elf, for there is iteration De terris & tenementis, which do amplihe and enlarge 
the Lands and Tenements, out of which the Rent is to ifſue ; but inthe Caſe at barr there is not ay ite- 
ration or enlagment of Lands or Tenements after the aut alibi ; but the aut alibi doth not enlarge the 
grant of the Rent to iſſue out of other Lands or Tenements, but enlargeth the Towns or places, in which 


the lands before charged do extend 3 as if he ſaid, in parochia de E. W. & C. aut alibi in dif}. Com-K. dit 


manere ſped. ſeu pertin. for hee verba in hoe caſu tranſpoſita idem ſignificant: Alſo, although that this cor 
juncion disjunCtve (aut) in this caſe amounteth in Law to a Copulative, Yet it was well obſerved thit 
Cant) was never put for the beginning of a ſentence, but always as a continuance of a former {entency 
in the ſame manner as (*/ cm) conjoyneth the-matter ſubſequent to the matter precedent, Alſo het 
in the principal Caſe, theſe Participles ſpefan. & pertinen. in Conſtruction agree to theſe words Meſſu4; 
zerr. tenement, & hereditament. for there are not other Nouns to which they can agree 3 But as it hath be 
{aid, if there had been after the (At) any new iteration, or mention of Lands or Tenements,. with 


which theſe particles ſpefan. &* pertinen. might agree in true Conſtruction, then there may be a different 
Note Reader, although Mala grammatica non vitiat inflrumenta, yet in expoſitione inftrumentorum, mals 


grammatica, quoad fieri poſſit vitanda eſt. 


ch. 


—— 
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Sir Anthony Mildmay's Cale. 


Ce mn, 


Mich. 3 Jacobi, inthe Kings Bench. 


Sir Authony Mildmay's Caſe, 


His Term the Caſe, upon a ſpecial verdict in an Action of Treſpaſs, done at «Newton in the Coun- 
T ty of Northampton, Between Fames Hetherſall, Leflee of Humphrey Mildmay Eſq; Plaintiff, againlt 
Sir Anthony Mildmay Knight Defendant, (which was mutatis mutandis all one with Corbets Caſe rePOr- 
ted by me in the firlt part of my Reports f. 34. ) was argucd at the bar, as it had been in ſundry Terms 
paſt and was alſo argued by the Judges : And was adjudged againſt the Plaintiff, according to the 
udgment given 1n Corbet's caſe, And in this caſe ſome points upon great Conlideration were reſolved, 
which were not moved in Corbet's caſe: 1, That all theſe perpetuities were againſt the reaſon and po- 
licy of the Common law 3 For at the Common law all Inheritances were Fee-fimple, as Littleton faith 
in his Chapter of Eſtate tail 3 and the reaſon thereof was, that neither Lords ſhould be defeated of their 

Eſcheats, Wards, cc. nor the Farmers or purchaſers ſhould loſe their eſtates or leaſes, or ſhould be 
evicted by the heirs of the grantors or leffors 3 nor ſuch infinite occaſions of troubles, contentions and 
fits ſhould ariſe. But the true policy and Rule of the Common law in this point, was in effe& over- 
thrown by the Statute of Donis Conditionalibus, made Anno 13 E.1. which eſtabliſhed a general perpe- 
twity by AG of Parliament, for all who had or would make the ſame, by force whereof all the poſ- 
(ffons of England in effe& were entailed accordingly, which was the occaſion and cauſe of the ſaid 
and other miſchicts, And the ſame was attempted and endeavoured to be remedied by divers Parlia- 
ments; and divers Bills were exhibited accordingly (which I have ſeen) but they were always upon 
one pretence or other rejected, But the truth was, That the Lords and Commons knowing that the 
eſtate tails were not to be forfeited for Felony or Treaſon 3 as their eſtates of Inheritances were before 
the ſaid At, Cand chiefly in the time of H. 3. inthe Barons wars) and finding that they were not an- 
Gerable for the debts or Incumbrances of their Anceſtors, nor the ſales, leaſes, or alienations of their 
Anceſtors, did bind them for the Lands which were intailed to their Anceſtors, always reje&ed- ſuch 


Bills: and the ſame continned in the reſidue of the reign of E. 1. and of the reigns of E. 2, E. 3. R. 2. 


H.4 H,5. H.6, and until and about the 12 year of E. 4. When the Judges upon Conſultatjon had 
amongſt themſelves, did reſolve, That the eftate tail might be cut off and barred by a Common Re- 
covey and that by reaſon of the intended recompence, the Common Recovery was not within the re- 
firaint of the ſaid perpetuity made by the ſaid Act of 13 E. 1. By which it appeareth, That many miſ- 
chiefs do ariſe upon the Change of a Maxim, and Rule of the Common Law, which thoſe which alter- 
ed could not ſee, when they made the change 3 For Rerum progreſſus oftendunt multa, que in initio preca- 
vert ſex revideri non peſſunt. 2." It was reſolved, That it was impothhble and repugnant, that an eſtate 
tail ſhould ceaſe as it the Tenant in tail were dead, (had he iſſue or not) for an eſtate tail cannot ceaſe; 
{o Jong as it continueth-3 but here his intent was to continue the eſtate tail; and to ceſs it in reſpe& of 
the party offending only, and notas to any other, which is impothble and repugnant, and againſt the 
law; For every Condition or Limitation ought to defeat the whole eſtate, and not to defeat part of 
the eſtate, and to leave part not defeated 3 and it cannot make an eſtate to ceaſe quoad unam om_ 
and not quoad alteram : But an A of Parliament may make an eſtate to ceaſe as if one were dead, 21 
A, 8, that by the acceptance of the ſecond benefice, the firſt ſhall be void as if one were dead, and in 
10 Eliz, Dier 274+ there is reſtitution by Parliament with a Q#oad. So the policy of the Common law 
may make a ®0ad, as in 22 Eliz. Dier 369. a marriage infra annos nubiles, is perfe& quoad dotem, and 
pou other purpoſes, it is but inchoatam &* imperfefium. $0 if two are joyntly and and ſeverally bound 

a bond, and Judgment is given againſt one, by which it is become of Record as to one, but as to 
the other, it remaineth writing as it was before: But no Condition or Limitation framed by the parties 
wordsin his Deeds, can make an Eſtate tail in any Lands to ceaſe as to one perſon, and be in eſſe as to 
andther, or to ceaſe for one time, and to revive after (as a rent newly created may.) And none can 

avean Eſtate in tail, but parties in Eſtate ſecundam formam doni. 3. It was reſolved, That it a man 
tmaketh a Gift in tail upon Condition, that he ſhall not ſuffer a common Recovery, that this Condition 
15 repupnant to the Eftate tail, and againſt Law. For there are divers incidents to an Eftate tail. 1. To 
be difpuniſhed for Waſt. 2. That his wife ſhall be endowed.» 3. Thatthe Husband of a woman, Te- 


nant in tail after iſſue, ſhall be Tenant by the Courtefie. 4. That the Tenarit in tail may ſuffer a Com= 
' Mon Recovery, and thereby bar the Eſtate tail, and the Reverſion and Remainder alſo. And theſe in- 


arable incidents which the Law annexeth to an Eſtate tail, cannot be prohibited by Condition. And 


therefore if a man 'maketh Gift in tail upon Condition that. the Donee ſhall not do waſt, or that his wife 


all not be endowed, or that the Husband of the wife, Tenant in tail after iſſue ſhall not be Tenant by 
tne Courteſie, or that Tenant in tail ſhall not ſuffer a Common Recovery z theſe Conditions are repug- 
nant and againtt Law. becauſe by the Gift in tail, he tacitly enableth him to commit wall, that his wite 
e endowed, and to ſuffer a Common Recovery. And therefore it is repugnant to reſtrain it by 
ondition, for that ſhould be to give power, and to reſtrain the fame by the ſame Deed. And as to 
the Caſe of Dower, vide 22 E, 3. 19. Accord 17 Elizabeth Dier 343. the Earl of Arundel's Caſe. And 
although that a Common Recovery is but a Comon aſſurance. Yet by the Law every Tenant in tail hath 
POWCr to ſuffer it to bar as well the Eſtate tail, as the Reverfion * or Remainder over. And ſuch act 


i 


' I reſpe& of the intended Recompence, is not reſtrained by the Statute of Donis conditionalzbxs as it hath 
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vir Anthony Mildmay's Cale. 


been ſaid. But Tenant in tail by a Common Recovery hath poteſtatem alienandi, notwithſtandin 


the aid Statute. As if a man before the ſaid Statute had made a Gitt to one and to the hcirs of his þ? 

hehad by the Common Law poteſtatem: atienandi, and therckyc 4 
the Fame caſe; if the Donor add ſuch a Condition, that after iflue the Donee ſhould not alicn, it was xe. 
(OIved that the Condition in ſuch caſe had bcen repugnant, becauſe that aftcr iſſue, by thc Common 
Law, the Donce had poteſtatem alienand;, and in one and the ſame Deed to glvc him POWCr poſt projem 
acite by the Law, and in the ſame Deed to reſtrain him of that Power, is 


dy, in this Caſc pt prolem ſuſcitatam, 


ſuſcitatam poteſtatem alienandi t a 1 | NUTR Of | 
repugnant and againſt Law. _ Pari ratione after the Statute if a man makecth a Gitt in tail, UPon Con. 


dition that he (hall not ſuffer a Common Recovery, it is repugnant 3 for by the Gitt-in tail he hath 
iven him power implicite to ſuffer a Common recovery. So it a man make a Proviſo, That Warrant 
and Aﬀets ſhall not bar the ifſuc in tail, or that a Collateral warranty ſhall not bar the iſſuc, or the Dom 
theſe Proviſces are againſt Law and repugnant, 6 Elz. Dier 227. a Proviſo good at the beginning, % 
conſequence may become Repugnant. As if a man by his Deed grant a Rent for life, Proviſo that he 
thall not charge his perſon, this is a good Provifo. Yet it the Rent be bchind and the Grantee dieth, 
his Executors ſhall charge the perſon of the Grantor in an Action of debt : for otherwiſe they ſhould þ, 
without remedy, and therefore now it is become repugnant, and by conſequence void. But it was te. 
ſolved, That if a man maketh a Gift in tail, upon Condition that he ſhall not alien, this Condition tg 
ſome intent is good, and to ſome void. And therefore if he maketh a Feoftment in tee, or other eſtat 
by which the Reverſion is wrongfully diſcontinued, the Donor ſhall enter for the Condition broken: 
for every thing which is prohibited by the Law, or which doth wrong, a man may prohibit by a Condi. 
tion, wide 10 H. 7. 11. but (as hath been ſaid) if in ſuch Caſe, the Donee ſuffercth a Common Reg. 
very, the Condition by the Law cannot extend to it, caxſa qua ſupra. In the ſame manner it is, If 
Deed of feoffment be made to a Husband and wife in fee, upon condition that they ſhall not alien, it j 
a good condition to reſtrain a Feoffment or alienation by deed, for that is wrongful, but not to reſtrain 
an alienation by them both by Fine ; for that is lawful and incident to their eſtate, So if a man duh @- 
feoff an Tnfant'in fee, upon condition that he ſhall not alien, it is a good condition to reſtrain an alin. 
tion during his minority, for that is wrongful, but not reſtrain him to alien, when he is of full age, fo 
that is repugnarit to his liberty, which the Law hath given him in caſe of Fee-fimple 3 and with the 
two Caſes agree 10 H.7. 11. & 13 H. 7. 23. and fo you will better underſtand the Books in 33 4f 
p. 11.24. 11 H.6, 6. 21 H. 6.33. 39. 10 H.7. 11. 11 H.7.6. 13 H. 7.23. 21 F.7.11. Adi 
is to be obſerved, that before the Reign of E. 4. it was not reſolved, as hath been (aid, that a Comma 
recovery ſhould bar the Eſtate tail, and the Reverſions and Remainders Cng wg And 
therefoxe thoſe old Books which ſpeak of alienation made by Tenant in tail, cannot be intended butt 
reſtrain diſcontinuance and alienations which did wrong, and not to prohibit a Common recovery, te 
operation of which was not then known, and which till the Reign of E. 4. was not in uſe. Andie 
reaſon of Littleton, lib. 3. Cap. Condic. fol. 84. a. was well obſerved, who faith, That if a man makeh; 
feoffment upon Condition, that a man ſhall not alien to any, the Condition is void, becauſe that whn 
a man is enfeoffed of Land, or Tenements, he hath power to alien them to any perſon by the Lan: 
For if ſach'Condition ſhould be good, then the condition ſhould take that power from him, whidithe 
Law giveth him, which ſhall be againſt reaſon, and therefore ſuch Condition is void 3 all which arte 
words of Mr. Littleton, the reaſon of which agreeth with the reſolution of this point in this Caſe, Ard 
it was ſaid, that the Law doth favour Eftate tails in poſſeſſion, and doth not regard Remainders a R& 
verſions expectant upon the Eftate tail. For it was adjudged in CapeP*s Caſe, as appeareth in the ful 
part of my Reports, That if Tenant in tail ſuffereth a Commmon recovery, it ſhall bar not only the F 
fate tail;” and Remainder and Reverſion, but the Rent alſo that he in the Remainder or Reverſion hath 
granted. So it was adjudged in 12 Eliz. between Terling and Trafford in the Kings Bench, That aR& 
mainder or Reverſion expectant upon an Eftate' tail is no' Aſſets to the Heir in debt upon an Obligation 
made by his Father. So Hil. 14. Eliz. it was eſolved by all the Juſtices of. the Common Pleas in G- 
woods Caſe, That if there be' Tenant m tail, the Remainder to the right heirs of T. S. and Tengnt intal 
ſuffereth a Common recovery, I. S. being then alive, it ſhall bar the Remainder, which was in abyaxce 
and conſideration of the Law. 4. Where the Proviſo is, That if when, and as often as the aid 4nbe- 
thony Mildmay, &c. ſhall beifully and finally refolved and determined, and ſhall adviſedly, determinate 
ly and effequally deviſe, conchude and agree; or enter .into any communication, promiſe, or.covenant 
whatſoever, or ſhall adviſedly attempt, procure, 'go about, or affent to or for any a or acts, thing « 
things, for or touching any bargin, fale, diſcontinuance, alienation, 'conveyance . dr aſſurance to be had 
or made of any of the faid Mannnors, &c. * whereby any eſtate, &c. may, ſhould or. might in any wiks 
or by. any means be undone, diſcontinued, &c: and the fame bargain, 6cc., or ſhall adviſedly and > 
Qtually attempt, procuce, go about, to or for any ad or thing for or touching any bargain, ſale, di 
continuance, &c. and the fame bargain, or any other' open matter, &c. ſhall attempt, go about, cauſe 
6c. by acknowledgment'of any note of any fine, or any warrant or warrants of Attorney for any 1c 
covery or voucher, or by 'acknowledgment'of any deed, or.by any other ah or as, thing, or things 
whatſoever in deed or in Law, &c. That then immediately after ſuch time of ſuch procuring, attempr- 
mg, or going about'ih form'aforeſaid, and before any ſuch bargain, ſale, diſcontinuance, &c. had, made, 
&c. or done, the ſaid uſe 'or'uſes; 'eſtate and eftates, 8c. ſhall from time to time ceaſe, as only in relpe 
and having regard to ſuch perſon or perſons'ſo attempting, going about, &c, and no otherwiſe,. It Wi 
relolved, That theſe words:( Attempt) or ( go about, &c.) or (enter into communication) &c. are words 
certain, and void in Law, and God forbid that the inheritances and eſtates of men ſhould depend up® 
ſuch incertainties 3 For it is true, Prod miſers oft ſervitus, ubi jus eſt vagum : & quod non definitur it j#* 
guid ſit conatus, ne quid is a going about, &c. 'Or communication : And therefore the Rule of Law doth de- 
cide this point Non efficit conatus nei ſequiturffettus : And the Law doth reje& Conations and goings _ 
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as things inccrtaln) which .cannot be put in ifſuc. For it one who is ticd with ſuch perpetuity gocth to 
Council lcarned, to know whether he might alicn part tor payment of his debts, or for advancement of 
his younger Children, or for any othcr ncedful ule, i5 that a breach of the Proviſo or not ? or if the 
heir or other 1 Remainder who knew not of the Proviſo, &- qi habe juitum ignorantiam, thinketh that 
he may levy 2 Fine, And thereupon a Note of a Fine is drawn, 6c. and before that it be recorded, he 
knoweth of the Proviſo, and then all is cancelled, is that a breach of the Proviſo ? And a hundred ſuch 
like Queſt100s, where nothing, 15 done, may ariſe, which the Eyc of Law never ſaw, but of Jate times 
are inycnted > And ſuch Proviſo is tull of Grucley and againſt the Freedom and Liberty of a Freeman : 
For the fame (45 it he had Bolts of Iron upon his Legs) doth rettrain him to go about 3 and alſo it ſcal= 
eth up h1s Lips; and depriveth him of the uſe of his Tongue z: F or it reſtramceth him to cnter into Specch. 
And in the laid Books atorcigid, where the alienation of Tenant in tail is reſtrained, no mention was c- 
ver made of reſtraining of going about, or cntring into Communication, for that was then thought idle, 
and there is not any touch of any ſuch matter in any of the ſaid Books, or in any other Book of the Law. 
Caſe of Richil, reported by Litleton, lib. 3. cap. Warranty, 163. Richil reſtrained his Sons for alienivg, 
and not of going, or cntring Communication of aliening, and yct it he could have reſtrained the going, 
about, &c. it had avoided one of the Cauſes, that his conveyance was againſt Law, For Littlton faith, 
That if the firtt Son alicneth the Tenements tn fee, then is the Free-hold and Fee-fimple in the Alienee; 
and in no othcr, &c. then although tor ſome reaſon it might be, that ſuch Remainder ſhould begin and 
have itseſencc immediately after alienation made to a Stranger, who had by the ſame alienation the Free- 
hold and Fee-fimple 3 But if Juſtice Richil could have reſtrained the going about or cntring into Com- 
munication, Or making, of a Charter of F coftment, or of a Note of a Finc, he might have avoided the 
principal cauſe for which his Conveyance was luffcient in Law. And iv the fame manner it may be ſaid 
of the Conveyance of Thirning Chiet Jultice, reported in 21 H. 6.33. And it was faid, that a going a- 
bout, or entring into Communication was not ifſuable. Farther it was faid, that if a man maketh a 
Git intail, upon condition that he (hall not make a Feoffment, it is a good Condition 3 but if the Con- 
dition be that he ſhall not make a Charter of Feoftment, it is not good, for that without Livery (as Lit- 
eton faith fol. 15.) doth not amount but to a tenancy at Will, which Tenant in tail cannot be reſtrained 
to make, So if a man maketh a Gift in tail, upon condition that he ſhall not make a Leafe for his own 
life, it isvoid and repugnant 3 But if a man maketh a Leaſc for lite or ycars, upon condition that he ſhall 
not alien or leaſe the Land, itis good. For at the Common Law, Leſſee for life or years might have 
done waſte, which was ad exhereditationem of the Leſſor, and therefore there was confidence betwixt the 
Leſſor and Leſſee, and therefore the Leffor might reſtrain the Leſſee to alien, or to demiſe to another, 
in whom perhaps the Leffor had not ſuch confidence. And therefore reafon would, that when he who 
had the Inheritance made a Leaſe for lite or years, that he might reſirain ſich particular Tenants to alien 
or Demiſe for the benefit of his Inheritance. But when a'man makes a Gift in tail (which is an Eftate of 
Inheritance, and by poſſibility may continue for ever) and thereby maketh the Donee chief Owner of the 
Land, he cannot reſtrain him to make any lawtul act or eſtaze which doth not wrong to any, and which 
by Law he may do of the fame Land. So and for the fame? reaſon, if a than maketh a Gift in tail of a 
' Mannot, upon condition that he ſhall not make any voluntary Grant of the Lands by Copy according to 
the Cuſtom of the Mannor, 6c. it is not good 3 But it he make a Leaſe for years or life with {ſach condi- 
tion, itis good, canſa qua ſupra. And by theſe differences you will better underſtand your Books in 2t 
H,6,33, 8 H. 7.10. b, 11 H.7.6, b. 13 H.7. 23. a. Laftly, the intent of the Statute of 27 H. 8. (as 
appareth by the Preamble) was to reltore the ancient Cortrmon Law, and to toot out and extinguiſh all 
{ubtilinyentions, imaginations and practices of uſes which had introduced tnany miſchiefs and inconve- 
niencies-mentioned in the: Preamble, And that was very good and neceflary for the Comtonwealth : 
For the Common Law hath certain Rules to direct the Eſtates of Inheritances of Lands, and therefore it 
Is without any compariſon better to have Eſtates of Inheritances provided by the certain Rules of the Com- 
mon Law (which hath been an old, true and faithful Servant to this Commonwealth ) than by the incer- 
tain imagination and conjecture of any of theſe new Inventors of uſes, without 4ny approved ground of 
ralon or Law. Note Reader, this Judgment agreeth with the former Judgment, as well in Corbet's 
Caſe, as the caſe between Humble and Cholmeley, and Germin and Arſcot, there cited, and with the Judg- 
ment.in, Dillon and Frein's Caſe, And in this Caſe #t was obſerved; That ir the faid Provifo forttid at 
large by the ſpecial verdi&, there are more than a thouſand words, where in our Books, when Tenant 
n tall was reſtrained to alien, there were not above twelve words in the Reſtraint, Et hec fuit candida 
ins etatis fides, & fimplicitas, que paucwlis lineis omnis ſidet firmamenta poſiterunt. And fo this Cale is 
now adjudged in both Courts. 
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Higgins's Cale. 
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Mich. 3 Jacobi, in the Common Pleas. 


Blake's Caſe. 


Den brought a Writ of Covenant againſt Blake Aſſignee of Price, and the breach was for not TCPaire 
E ing of the Houſe, thc Defendant pleaded an Accord between him and the Plaintiff, and execution 
thereof in ſatisfaftione & exoneratione decaſis reparationum predid. upon which the Plaintiff did demurr; 
which Plea began in the Common Pleas, 3 Face rot. 1033. And it was objected, That this Aion of 
Covenant was founded upon the Deed, and could not be diſcharged but by matter of as high nature 
and not by any accord or matter in pais. For Nihil tam conveniens eft naturali equitati, unumquodmte af. 
ſolzi codem ligamine quo ligatum eff. And it appearcth by our Books, That neither Arbitrament, nor Ac. 
cord with ſatisfaction is a Plea, when the Actidn is grounded upon a Deed, Vid. 1. H. 7. 14. 33H g, 
59 Dier. 1 H. 5.6, 7. 45 E.3. 4. 25 H. S. B. Det. 173.2. When the action is in the realty, or mixt 
with the realty, accord with ſatisfaction is no Plea 3 for accord with fatisfaCtion is a bar for the perſy. 
nalty, and not of the realty, and when the perſonalty is mixt with the realty it is no bar for the perſy 
nalty 3 for omne majus trabit ad ſe minus, Vide 11 H. 7. 13.13 H.7. 20. in Waſt, So in a raviſhmen 
of Ward, Pare impedit, &c. But it was reſolved by the whole Court, that the Defendants Plea wi 
good in the Caſe at bar 3 For there isa difference, when a Duty doth accrue by the Deed in certainty 
zempore confectionis ſcripti,” as by Covenant, Bill, or Obligation, to pay a ſum of mony, there this certain 
Duty taketh his eſſence and operation originally and foly by the writing 3 and therefore it ought to he 
avoided by a matter of as high nature, although that the Duty be meerly in the perſonalty 3 but when 
no certain Duty doth acrue by the Deed, but a wrong or default ſubſequent, together with the Dedd, 
giveth an Aion for to recover damages which are only in the perſonalty, for ſuch wrong or default 
accord with fatisfaQion is a good Plea 3 As in the Caſe at Bar, the Covenant doth not give to the Plin- 
tiff at the time of the making of it any cauſe of Action, but the wrong or default after in not repairing 
of the Houſe, together with the Deed, giveth an Action to recover damages for default of Reparation, 
And for as much as the end of the Action is but to have amends, and damages in the perſonalty for thi 
wrong, for this cauſe amends and fatisfaQion given to the Plaintiff is a good Plea, For the Adion i 
not meerly grounded upon the Deed, but alſo upon the Deed and the Wrong together, which wrong j 
the cauſe of the Action, and for which damages ſhall be recovered, as in 13 E. 4. 1. & 5. in Trejab 
the Plaintiff recovered by verdi&, the Defendant brought attaint againſt the Plaintiff and Petit Jury, ad 
one of the Petit Jury pleaded Accord with ſatisfaction, between the Plaintiff and Defendant, and hill 
a good Plea, For the Writ of Attaint is not only grounded upon the Record, but upon the matter in 
fact alſo, for the ſuppoſition of the falſity of the oath, is matter in fact. And in 35 HM. 6. 30. in Attant 
brought upon falſe oath in Appeal of Maybem, one of the Petit Jury pleaded arbitrament between the 
Plaintiff and Defendant ; And in all Caſes where Arbitrament is a good Plea, accord with fatisfatim is 
a good Plea. Vide 6 H.7. 10. ac. And generally in all Actions where damages only are to be reconed, 
Arbitrament or Accord with fatisfaRion is a good plea; as in an Action of Wat in the zenwit, where 
damages are alone to be recovered : and fo is the Report of Serjeant Bendlows to be underſtood : For, in 
an Action of Waſt againſt Leſſee for years in the tenet, accord is no plea, as it hath been before ſaid. 9. 
it is tobe here gathered upon the book of 35 H. 6. 3o, that in Appeal of Mayhem, accord with fatis- 
faQion is a good plea, becauſe-in the ſame action damages are only to berecovered. And fo isthe gene- 
ral Rule putin 6 E. 6. Dier 75. in Andrews Caſe. Vide 47 E. 3. 20. accord for a Rent reſerved upon 
a Leaſe for years, 7 E. 3. Iſſue 9.11 HH. 7. 4. | 


—. 


Mich. 3 Jac. in the Common Pleas, 


Hrggins's Caſe. , 
N Debt by Randalland his wife Executrix of Themilthorpe againſt Higgins, upon an Obligation made 
to the Teſtator, the Defendant pleaded that the Teſtator in vita ſua in curia de banco bic recupera9 
bitum predifium, ac 40 5. prodamnis, (without alledging any Execution,) quod quident recordum reaper” 
tionis, was removed extra bancum per br. de Errore coram Rege, & ibidem remanet minime reverſatum / b 
adnullatum, And thereupon it was demurred. And it was Objected, That if a man recovereth - 
upon a bond, or Rent upon a leaſe for years, it is at the Plaintiffs election to ſue execution upon © 
Judgment, or to have a new aRion 3 and that for divers reaſons. 1. By the Judgment, the « 
or rent is not changed, but continueth a deed and a Rent, notwithſtanding the Judgment 
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Part VI. | Higgin's Caſe. 4.0 


__ may have his action upon the one or the other, as it is agreed in 11 H. 4. and. Mich. 2 Jacob. 
- 5272, in this Court in Debt by Richard Branthwaite againlt Sir William Cornwalleys upon an Obli- 
gen for payment of mony, the Defendant pleaded in barr, that the Plaintiff after the day of payment 
"the mony, and before the writ brought did accept of a Statute Staple for the ſame debt, and in full 
© riafation of the Obligationz upon which the Plaintiff did demurr 3 And it was adjudged for the 
Plaintiff, For although- that he had taken a Statute tor the ſame debt, which is a matter of Record, and 
of a higher nature than the Obligation is, yet the Obligation did remain in force z and it was in the 
phaintitfs election, £0 bring his action or remedy upon the one or the other, 2. It was objected, That 
«ſhould be againſt reaſon, to inforce the Plaintiff to ſue execution upon the firſt Judgment, for per- 
haps the Plaintiff knowetn that the firtt Judgment is Erronious, or that he has recovered by falſe Oaths, 
:1 which caſe the Judgment 1s reverſable by Error, or Attaint, and. therefore if he ſhould ſue execu- 


\ tion, it ſhould be in vain for he ought to reſtore (when the Judgment is reverſed) all that which he 


hath received. 3+ It was objected, if in debt upon an Obligation the Defendant doth deny his deed, 
and it be found bis decd, in this caſe the deed {hall be delivered to the Plaintiff, and the cauſe is, to 
the end he may have a new action it he will ; but if it be found not his deed, the deed ought always 
{0 remain in Court, till the Plaintiff hath reverſed the Judgment, Videg E. 4. 50. 4. If two be bound 
in an Obligation joyntly and ſeverally,and the Obligee doth recover againſt one of them upon this bond, 
the nature of the bond is not changed by this Recovery, but he may upon the ſame bond have an action 
nt the other. But it was Reſolved, that as long as the Judgment doth remain in force he can- 
not havea new aCtion upon the ſame bond 3 for as he who hath a debt by ſimple contra@, and taketh 
an Obligation for the ſame debt, or part of it, the Gontrae is determined, 3 H. 4. 17. 11 H. 4. 9 E. 
4.50,51- So when a man hath a debt- upon an Obligation, and by Ordinary Courſe of Law hath 
Judgment,that upon the Contract by ſpecialty which is of the inferiour nature, is by the judgment of 
Lay changed into a matter of Record, which is of a higher nature, 2. If he who recovereth may have 
anew ation and a new Judgment, he may have infinite aCtions, and infinite Judgments. to perpetual 
vexation and charge of the Defendant, & infinitum in jure _— 3. Upon every Judgment the 


Defendant ſhall be amerced, and if he be a Duke, Marqueſs, Earl, Viſcount, or Baron, he {hall be amer- 


ed to- 1005; and ſo the Defendant might be infinitely amerced upon one and the ſame Obligation, 
whichſhould be miſchievous, & intereſt reipublice ut ſit finis litium. And if a man hath a liberty by pre- 
(cription, and taketh Letters Patents of them, the matter of record doth drown the preſcription which 


| . was theinferiour, as it is holden in 33 H. 8. Br. preſcription 102. Vid. 10 H. 7. 21.6 24. 2 E. 4. 14 


þ,22 H 6.56. $ H. 4. 16. 34 H. 6.26, &, And if a man hath an annuity by deed or preſcription, 
and bringeth his Wric of annuity, and hath Judgment , {> long as this Judgment doth remain in force, 
he (fall never have a Writ of annuity, (although it be annuity of inheritance) but a Scire fac. upon that 
Judgment 3 becauſe that the matter of the ſpecialty or preſcription, is by the Judgment altered into 
z thing of a higher nature. Vide 37 H. 6. 13. Judgment in an aQion of Forgery of a falſe deed, 
is a good barr in another aRion upon the ſame forgery, But if recovery be in debt upon an Obligation 
in theCounty- by Jeticies,, there notwithſtanding ſuch judgment, the Plaintiff may have an action of 
debt uponthe bond in a Court of Record, for the County Court is not of Record, and therefore the 
Obligation is not changed witha thing of a higher nature 3 but fo long as ſuch judgment remaineth in 
force, the Plaintiff ſhall not have an action by Fwfſticies in the ſame Court, for the infinite vexation of 
the party, as hath been faid. And as to the Caſe of Branthwait, it was agreed to be good Law z 
fora Statute Staple, or Obligation in the nature thereof, is but an Obligation recorded, and one 
Obligation, :be it of record, or out of record, cannot drown another. Alſo an Obligation, and Obliga- 
tion" in the nature of a Statute Staple, are two diſtin bindings, made by aſſent of the , parties 
without proceſs of Law, whereof the 'one . hath no dependency on the other, But in an a&ion 
brought upon an Obligation, the Suit is grounded upon the Obligation, as a building upon a foun- 
dation; and the Plaintiff hath Judgment to recover the \debt due by the Obligation : (© 
that by judicial procecding , and act in Law , the debt due by the Obligation , is transfor- 
med and metamorphoſed into matter of Record 3 And Judgment in a Court of Record is of 
pher natyre- than a Statnte Staple, Statute Merchant, or any Recognizance, acknowledged by the 
aſſent of the parties, without judicial proceedings. Andas to the Objection which was made, that 
Perhapsthe recovery is erroneous 3 To that it was anſwered, that that was the Plaintiffs fault, and al- 
thought be erroneous, yet ſo long as it remaineth in force, it ought to be executed 3 and when it is 
reverſed, than the Obligee is reſtored to his new a&tion upon the Obligation. And it is true, that in 
old books, after Judgement given in an a&tion of debt, upon an Obligation, the Obligation ſhall be 
amned, becauſe the duty was changed into another nature, and that was the true reaſon of the old 
Ooks, and not the reaſon which Brook ſuppoſeth in abridging of the Caſe of 11 H. 4. faits 19. that 


| Otherwiſe the Obligee might again recover thereupon. And therewith agreeth 9 E. 4.51. 7 H. 4. 39- 


1H 4,73. 45 E. 3. 11, &c. And the Court had conſideration of the Book of 17 E. 3. 24+ Where 
Ed. Devon brought an action of debt upon an obligation of 20 7. againſt Hugh Scot, who pleaded, that 
before, the Mayor and Bailiffs of Newcaſtle upon Tine, the Plaintiff by plaint upon the ſame bond, 
covered, and had execution; and there becauſe the Defendant did not procure the bond to be damned, 

e Plaintiff had Judgment to recover again, notwithſtanding the former judgment and execution. 

dthere Shard ſaid to the Defendant; ſee now the deed, be damned. But the Court ſaid, that that 
WI was given becauſe it was the Defendants folly, that the deed was not damned upon the 


Jadgment, For in the time of E. 3. R. 2. and H. 4 it was holden,That when a man did recover 


| *PONan Obligation, that the Obligation, (as hath been faid) ſhould be damned. In which was noted, 


. oeocentation, and quietneſs of men in old times, that when Judgment was given againft them by 
we of Law, they were fatisfied therewith without prying with Eagtes eyes into matters of form, 
or 
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"Dowdale's Cale. 


'T&43 H Debt by Richardſon againſt Dowdale, Executor of the Teſtament of Lante, the Defendant pleaded, 


[47] 


in old times; were rare, (and eſpecially Writs of Error) were fo frequent, as of more late time the 


were, the Judges thought it dangerous to cancell the deed, either where the Plaintiff recovered, or 


where he was barred by judgment, for in both caſes the judgment might be reverſed by Error of Attaint ; 
and therefore the reafon and cauſe of the ſaid judgment in 17 E. 3. is now changed, and there jg is 
any Queſtion but judgment and execution upon a bond, is a good barr in a new action thereupay . _ 
therefore the ſaid book of 17 E. 3. is not to be urged againlt this judgment. Alto the Court ſaid, thas 
if a man bring an ation of debt upon a bond, and is barred by judgment, fo long as the judgment gy, 
deth in force, he cannot have a new a&tion. By the ſame reaſon, when he hath judgment in an ation 
upon the ſame bond, ſo long as the judgment ſtandeth in force, he (hall not have a new aGtion, Ang ſ 
to the caſe which hath been objected, that where two are bounden joyntly, and ſeverally, and the 0, 
ligee hath Judgment againſt one of them, that yet he may ſue the other, it was agreed. For apaing in 
the n:ture of the bond is not changed, for notwithſtanding the Judgment, he may. plead that it is nos 
his deed. And afterwards in theCaſe at Barr, Judgment wasgiven againſi the Plaintiff, and the dou 
ing E.4. 50,51. where this mattcr is well debated on both fides, well rclolved. 


Mich. Jacobi, in the Common Pleas. 


Dowdale's Caſe. 


, 


fully adminifired, and the Plaintiff aid, that he hath Aſets at Exceſter, and the Jury found thy 
the Teſtator ditd infra regnum Hibernie, and that the Defendatit after the: Teſtators death, within te 
Realm of Ireland, took divers of the Teltators goods, and adminiſired, to: the value of the debt, ad 
that the Defendant, Nwlla alia five plura bona que fuere teſtatoris, ' poſt mortem teſtatoris infra regnum Alt 
znquam adminiſtravit, Et fi, &rc. And it was objected by the Defendants Counſell, that it hath ben z 
queſtion in old books, If the Jurors might find tranſitory things in a forreign County: And in2 Mu, 
br. 4ttaint 104. it is holden that the Jurors of one County, are not compellable to tind tranſitory thing 
in another County, but at their pleaſures 3 And it was faid, As Jurors in one County cannot find 
thing which is local in another County : So Jurors cannot. find any thing, although it'be tranſitory, 
any other Realm 3 for by preſumption of Law neither in the one caſe, nor in the other, the Jurosan 
take knowledge 'of the thing. As in 10 Eliz. Dyer 271. In Debt brought in London again 
one as Son and heir, upon an Obligation made by his Father, who pleaded ncthing by delta at 
the time of the Writ brought, nor ever after, &c. ' And the Plaintiff did add Afets by deſcentinany 
London, in Parochia. & Ward. predi&, and the Plaintiff in Evidence gave Aſſets in Cornwal ; And, if 
that were good Evidence, or if the Jury might tind it or not was the Queſtion 3 And there itws 
conceived, that it was not good Evidence : nor the Jury could not find this local matter in a forren 
County. And 47 E. 3. 2. 21 E. 4. 10. 22, and 36, 10 H.7. 22. 11 H. 7, and many other books 
are, thata thing meerly done beyond Sea, ſhall not be tried here : But after many Arguments and good 
Conſideration, it was reſolved, that Judgment ſhould be given for the Plaintiff, And in this caſe thee 
points were reſolved for good Law. Firſt, when the place is material, as when it is made parcelofthe 
iſſue, there the Jurors cannot find the point in iſſue in any other place, for by ſpecial pleading, the point 
in iſſue is reſtrained to a certain place. 2, There is a difference, when the place is named but for cor» 
formity and neceſſity ; as when (as it hath been faid_) it is parcel of the iſſue, as in the caſe whith hath 
been put of 10 Eliz. in debt againſt the heir, he pleadeth nothing by deſcent generally, in that caſe the 
Plaintiff cannot reply in ſo general manner, for then no trial can be thereof, but in ſuch caſe, for cor 
formity, and neceſſity of trial, he ought to name a certain place, as there he did, within a Pariſh 


, Ward within London. But God forbid, but that Jurors may find aſſets by diſcent, in any other Cour 


ty within England, and the Law is, that the Plaintiff in ſuch cafe, ſhall have in Execution, all the lands 
which the heir hath, and perhaps he hath lands in divers Counties, and therefore, although that one - 
place be named for neceflity, yet the Jurors may find all that which by Law ſhall be chargeable in ſuch 
caſe, in what Town or County ſoever it lieth. And fo was the principal caſe reſolved afterwards n 
10 Eliz, although it be not there ſo reported : and therewith in effe& agreeth 10 H. 6. 13. adjudged, 
and therefore the ſaid conceit of Brook 2. Mz. Attaint. 104. was utterly denied for Law, by the whole 
Court, for they are bound under pain of Attaint, to find Aﬀets in any County whatſoever. For, (45 
It hath been ſaid_) it may be that the Executor | hath goods of the Teftator in divers ſeveralCoun- 
ties, and that in none of the ſaid Counties, by it ſelf is Aﬀets. So if a man hath 20 Acres of 1a" 
in tail in the County of N. and 20 acres of equal value of Lands in” fee-fimple in 20 {ever 
Counties, avd maketh a Feoftment in Fee of the Land in tail, with warranty and dieth; the Ifſue 
in tail bringeth a Formedon for the Land in N. in this caſe the Feoffee cannot alledge Aſſets 
in one County only ;-But the Jurors are tyed upon manifeſt proof upon pain of Attaint,' f0 
the Aﬀets in all the ſeveral Counties, in which the Feoffor had Lands 'in Fee-ſimple. 3+ = 
every general iflue, The Juxors ought to find all local things in any other County , _ 


. . o - . en - Tea ag 
or the manner of proceeding, or trial, or inſufficiency of pleading, 6c. to the intent to tind exrg, fo 
force the party to a new ſute, and himſelf to a new charge and vexation. But after that, men became 
more contentious, and not ſatisfied with any trial or judgment, but Writs of Error, and Attainis, which 


y 
I 


ee. 
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NTT p . 
are material 
Lands arc exchanged for Lands in another County. 4. When a bar is pleaded in a real or perſonal a- 


ion, as 4 Releaſe, 6c. in a forcign County, there the Jurors which try it, ſhall aſſeſs damages for the 
rofits of the Lands in another County, and fo by a mean (hall enquire of things local in another County, 
which originally they cannot do, quia multa conceduntur per obliquum, que non conceduntur de direcio. 
And when they try the matter of the Bar upon good and pregnant Evidence they ought to find all 
dependants thereupon, as damages, 8&c. And by thele differences you will better underitand your 
books, in which at the firſt there ſcemeth ſome diſcordance, 3 E. 3. Afſize 446. 18 FE. 3.38. 21 E. J« 


11. 1 Aff: 16, 3 Aſſ. p- 4+ 6 Af. pe 4+ 5 4ffe pr 7+ 21 Af. p.8. 29 Afþſ. p. 5. 44 E. 3.6. b. 14M. 4. - 


"4.2. 10 H.6. 13. 21 H.6.51, 33 H.6. 37 H.6.2. 7 E.4.45. 18 E.4.1. 22E.4, 19. 
3 5 | 5 I Br, Iſſue 82. 2 Mar. Br. Attaint. 104. and the Qrere in Pin Eliz. ral ares.” Bur 
it WAS Reſolved, That in the Caſe of Felony the tryal {hall be always by the Common Law in the ſame 
lace where the offence was, and ſhall not be ſuppoſcd in any other place ; For in Criminal Cauſcs the 
Rule holdeth Ubi quis delinquit, ibz punietur. Laſtly It was relolved, That the Jurors have found the ſub- 
ance of the ifſue, that 15 to fay, Afets 3 and the tinding that they are beyond Sea is {urpluſage. For, 
if the Exccutors have goods of the Teſtators in any part of the world, they ſhall be charged in reſpedt of 
them, For many Merchants and other men, who have ſtocks and goods to a great value beyond Sea, 
fk indebted here in England, And God forbid, that their goods thould not be liable to their debts ; for 
otherwiſe there ſhould be great defect in the Laws, Vide M. 3o & 31 Eliz. in an Adtion upon the Caſe 
upon Aſſumpſit, which Action was grounded upon an inſtrument called a policy, commonly made be- 
rween Merchants for aſſurance of their Goods) the Plaintiff declared, that the Defendant at London did 
afſune, that ſuch a Ship ſhould fail from Melcomb Regis in the County of D. unto Abvile in France, 
fy without violence 3 And the Plaintiff declared, that the faid Ship in failing towards Abzile, 5. in 


the River of Soame in the Realm of France, was arreſted by the King of France, &c. and the parties 


came to an iſſue, whether the ſaid Ship were {o arreſted or not 3 And this iſſue was tryed by Nifi prius 
before ray chief Juſtice in London, and found for the Plaintiff 3 And it was moved in arreſt of Judg- 
ment, that this iſſue, ariſing merely from a place which is out of the Realm, could not be tried : For 
whether the Ship was arreſted in the River of Soame in France, or not, is merely and wholly out of the 
Realm; and therefore it could not by tried : and thereupon the Books were cited in 10 H. 7. 11 H. 7: 
16, 21,4. 10s 47 E+ 3-2. 12 H. 4. 16. 13 E. 1. Mortdawnceſt. 47. 12 H. 3. ib. p. ult. 29 Af. p. 
11. Andif it may be trycd, it was faid, That the Jury ſhould come from Melcomb, for by Common 
intendment they may have beſt knowledge of the arreſt, And it was anſwered and Reſolved, That this 
iſſue (bould be tried where the Action was brought ; And it was agreed, That where as well the Con- 
trad as the performance of it is wholly made, or to be done. beyond Sea,' and it fo appeareth, there 
 wantcth trial in our Law 3 but here the Promiſe was made here in London, which is the ground and 
foundation of the Action : and therefore there in this caſe of neceifity it ſhall be tried, or otherwiſe 
| ſhould not be tried at all. And the Arreſt which is in iſfue is not the ground of the Action, but the 
Aſfemfi, and the arreſt is the breach of the Aſſumpſit 3 and therefore in this caſe of neceſſity it ſhall be 
tried where the Aſſrmpſit, which is the ground and original cauſe of the Action, was made; And the 
Recond.of a. Caſe in an Action of debt of 5001. between Hugh Gynne Plaintiff, and Evangelift Conftan- 
tine Defendant, Paſch. 28 Eliz. was ſhewed to the Court 3 which was, That Conſtantine by Indenture 
of Charter-party made at Thetford in Norfolk, did Covenant with Hwgh Gynne, that ſuch a Ship ſhould 
ail from Blackney in Norfolk, to Muttrel in . Spain, and ſhould there fiay for a certain time, and bound 
himſelf in 5001. to perform it. In which the iſſue was, If the Ship did' ſtay at Mwrrre} aforeſaid for 2 
certain time. z which ifſue was tried for the Plaintiff by Jurors de vicineto de Thetford, where the Charter- 
party was made 3 and after long deliberation, Judgment was given in the Kings Bench for the Plaintiff? 
Do Reader, this Point hath been twice adjudged, Vide 7 HL, 6. 14. in Qwuare Impedit, vide 5 Ra 25 
wal 54.. 


Mich. 3 Jacobi, inthe Kings Bench: 


Boſwell's Caſe. 


A thony Lowe brought a Quare Impedit of the Church of Wimbiſh againſt Richard Biſhop of London, 
&4. and John Lancaſter, and Counted, That Henry Earl of Suſſex was ſeifed in Fee of the Mannor of 
Winbiſh, .to which the ſaid Church was appendant, who preſented Fohn Lancaſtre one of the Defendants, 
Who was admitted, inſtituted and inducted, and after the ſaid Earl died ſciſed, after whoſe death the 
Mannor deſcended to Robert now. Earl of Suſſex, who levied a Fine of the ſaid Advowſon to Edward 
Hammond in Fee, who granted the next Advoydance to Anthony Lowe the Plaintiff, and afterwards the 
fad: Jobu Lyuncaſtre reſigned to the ſaid Richard Biſhop of London the other of the Defendants, by 
Which the Church became void by the ſaid Reſignation, and fo it did btlong to the Plaintiff to preſent, 
and the.Defendant did difturb him. The Biſhop pretended, Qwod ipſe nihil habet, nec habere clamat in 
Excleſp; predift. mſi admiſſionem, inſtitutionem & deſtitationem perſonarum, &c. & petit judicium ſi abſque ſpe- 
Galt impediment, &c; John Lancaftre the other A FR That before the Writ brought he 

x | > x: Was 


1 Law for the matter in queſtion, as Warranty and Aﬀets in another County : So where 
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——— ones 6 NE. 
the ſpace of fix months, of the Preſentment of Henry Earl of Suſſex 
y 


in the ſaid Church b "oY" 
wn] 6 4 te Church Mi # void modo & forma, as the Plaintiff hath declared. As to the Plea of 


the Plaintiff prayed a Writ to the Biſhop, &- conceditur, ſed ceſſet executio quouſque the Ple; 
aintiff and on other was determined. 'As to the Plea of Lancaſter, the Plaintiff did maintain 


abſque hoc, tha 
the Ordinary, 


betwecn the Pl : | 
that the Church was void modo & forma, &c. upon which they were at iſſue, and at a Nf; Prits it was 


found for the Plaintiff : And farther the Jury did enquire of the three ordinary points, 1. $7 Ecelyg, ple- 
na fit, & ſi fic, ex-cnjus preſentatione. 2. The yearly value of the Church. 3. It 6 months Paſſed thier 
the Avoidance. As to the firſt, They found that the Church was full of Lawrence boſwel, exx Pheſentati. 
ne Domine Regine Anglie pendente breve de Quare Impedit. As tO the ſecond, That the Church wx, of 
the yearly value of 8ol. As to the third, That the Action was brought within fix months after the z, 
voidance : upon which Verdict, Judgment was given in this manner. Ideo conſideratum eſt, quod pre. 
diff. Anthonius recuperet verſus prefat. Fohannem Lancaſtre preſentationem It uam ad Eccleſiam predift, que my. 
do plena exiſtit de prefato Laurentio Boſwell, ex preſentatione did. nuper Regine Anglie pendente bre, pred. d, 
Oware Impedit inter ipſum Anthonium & prefat. Johannem, & damna ſua ad valorem Eccleſie jp edit. per dj. 
mis. anni, que in ſe attingunt ad 40 l. per Furator. predict. in forma predif. aſſeſſ. & habeat breve prefato F. 
piſcopo London. illius Ordinario, quod non objtante reclamatione ſua, aut reclamatione predict. Laurentii &* Johan 
ais, ſeu eorum alterius (licet idem Lanrentins ad Eccleſiam predict. pendente breve predift. admiſſus, onſtitutye, & 
in eandem Ecclefiam indudius exiſtit ) eundem Laurentium ab Eccleſia predid, removeat, ac ad Ecclefiam illam 4} 
preſentationem ipſins Anthonii idoneam perſonam admittat Et predid. Johannes in miſericor. And upon thi 
Judgment a Writ of Error was brought, and divers Errors aſhgned. And now this Term, after man 
arguments at the Bar and Bench, by the whole Court theſe poitits were Reſolved. 1. That at the Cyn, 
mon Law before the Statute of Weſt. 2. cap. 5. If one Common perſon had preſented to a Church whig 
did belong to another Common perſon, and his Clerk had been admitted and inſtituted, (in whichCaſe 
in the Caſe of a Common perſon, the Church was full) preſently thereby the Righttul Patron was oye 
of poſſcifion, and the Ulſurper had gained the Inheritance of the Advowſon by wrong,” and the Lawjy 
Patron had loſt the preſentment hac vice for ever. For he had no other remedy but a Writ of Right of 
Advowſon, in which the Inheritance of the Advowſon ſhould be recovered, but the incumbent thou 
not be removed. And that is the reaſon wherefore full or not full ſhall be tried by the Biſhop, becaug 


\ the Charch is full by Inſtitution, which is a Spiritual a& 3 For if it ſhould not be full till Indugig, 


then full or not full ſhould-be tried by the Verdi& of twelve men, according to the Common Lay: 
For InduCtion is a notorious thing, and ſhall not be tried by the Biſhop, Vide 22 H. 6. 27. &c. And 
yet in ſome Caſe a Jury ſhall enquire of the plenarty, as in this caſe, and all other @uare Impedits, on 
of the points inquirable is, If the Church be full, or not. And at the Common Law as well Infants, x 
Feme Coverts, were put to their Writs of Right of Advowſon in the ſame caſe for two reaſons, which 
were at the Common Law in the ſaid Caſe. 1. That he who came in by Admiſhon and Inſtitution, cane 
in by a Judicial a, and the Law doth preſume that the Biſhop who had Cure of Souls of all within hi 
Dioceſs, for which ho was to anſwer at his fearful and laſt Accompt (in reſpe& of which he ought t 
keep and defend them againſt Hereticks and Schiſmaticks, and other of the Devils Miniſters) would nt 
do, 'or aſſent to any wrong to be done to their-Patronages, which is of their carthly poſſeſſion ; Butif 
the Church be Litigious, .that he would inform himſelf of the truth de Frre Patronataus, and ſo do right, 


2: Another reaſon was, that by the Common Law, in every Pariſh there ought to be 'idonea perſme: | 


For ſo it appeareth by the wards of Pare Imp. Duod permittat preſentare idoneam perſonam, &vc. which 
Epithite _— includes ability in ores Doane in ns and —_— DR 

in his funQion, and all that to Inſtrud the people of God in true Religion and good Converſation; 
and to avoid contention, and to the intent that he who had ſo great a Charge might effeCtually and 
peaceably intend his charge, The Common Law did provide, that after Inſtitution he ſhould not be ſub- 
je& to Actions; and ſo negle& his duty,. in loſing his time in ſates and troubles in Law 3 and that. was 
the reaſon, That at the Common Law, That after Inſtitution to the Church at the preſentation of ano . 
ther, although he had not right, that the Incumbent ſhould not be removed at the fute of any Common 
perſon 3 But to recover his Right, he might have a Writ of Right of Advowſon, by which the Incum-. 
bent ſhould not be removed. And it is to be obſerved in theſe caſes, for as much as the final end of the 
{ame was to have idoneam perſonam 3 and that no profit might by any means ariſe to the Patron (for that 
ſhould be deteſtable Simony) the Common Law did prefer the ſervice of God to be celebrated, and the 
people of God to be inſtructed per idoneam ferſonam, in peace and quietneſs,. before the right of any other 
perſon, and without regard to infancy, coverture, or any ſuch like difability of the Patron, But at the 
Common Law, if one had uſurped upon the King, and his preſentee had been admitted, inſtituted and 
inducted, (for without indudtion-the Church is not full againſt the King) yet the King at the Common 
Law, might have a «Wi Inpedit, and thereby have removed the incumbent 3 for no A& of the Bi- 
{hop or any other could bar the King of his right : &+ nullum tempus occurrit Regi, But in ſuch caſe, 
although it touched the King, if the preſentee of another be admitted, inſtitured and inducted, the King 
could not preſent until he had removed the uſurpers incumbent by Quare:Impedit, and that was (a 
hath been faid) to avoid contention in the Church : ſo that he who is in in ſuch manner, .ſhall not be: 
removed, but by proceſs and courſe of Law, although it were in the- Kings caſe, But if a Bilbop: 
do Collate without title to a Church preſentable, and his Clerk is . inducted, yet it ſhould not put 
the Rightful Patron out of poſſeſſion : for the ſame is but a proviſion for. the celebration of Divine 
ſcrvice in the mean time 3 till the Patron preſent, and that appertaineth to his office, and therefore 
ſhall not put the Patron to a Qzare Impedit in ſuch caſe, but his preſentee ought to be received without: 
any proceſs of Law ; and therefore in ſuch caſe no plenarty by. collation (can. be pleaded againſt the Far 
tron : for no plenarty is available in Law, againſt him who' hath title to preſent, but only plenarty by 


preſentation, And therewith agrecth the words of the Statute of Weſtm. 2. cap. 5. Gum. aliquits Oe 
Tl, : pre- 


ation, and diligence - 


=, 2 go > 2 T > \ wm_ny 


> © 


* 
} AZ. -—_ 


PoE One: «© a <7" ++ = SB DD 


IC 


A 
Boſwel's G5 
: - 


DF aS a 
preſenta . 
who _ ad ali 
29a — 

ats him right to as Bs 
by coll ; WO 0 collate cleſia 
: ation ught to hi Oh 
ratio. A puts hi to i WW ic. B 
nd th him preſc rit at Þ 

at Continde: hal ry : opti t 

by mibqg, =m_ 89 the # coll 

Judg colla 1 at tl omm on at 

gmec ite © 1e C on L the 

kicabd — Common CO 
” ns ws [ 

«+ 3. 6 cthon aw as P] Law 

4.6 - . » part cnart , did 

. in th or cad ration y by ;: put hi 

e D em e On 7 -re(c im 

can lex Jar entation 

of Li ſt : e, ple 10Nn 

incolw bi e narty 

s C ade y 

als. } eſt 

Ll But 


for 
as mu 
ch 
as Bi 
iſho 
ould 
_ 
mit 
and - 
inſt 
tat 
C 
pre 
CS 
J WI] 
itho 
ur . 
Ink 
Yrim1 
ing, 
the 
Ves 
) (a 
s th 
ey ; 


ought 
any = have done 
that gard tO ink; ) of fl 
4 _—— SD — righ EG 
nam ch j bh — 2 io Gy wh 
RG Iofa 4 116) i Rena G © _ preſc 
the wife af nt, Fe By wh} e qui of ndi no r this nted 
rel ter th em Uich ac ver n hab cauſe t| Ma 
1 preſcnt e de eC DS - the fad P 
Courtehie — __ of ni ie _ ket _ cm {aid DE X 
deſcent, 5 ll Tenan er rang hacha 0 LOOP p. er nll erit ad of u_— ah 
the Bilko a | have | for life Anceſt nd, (h ; F_- amovgit aliud aliqua eſtm; ; Ir prelc 
by w: prick, A me i e, Or 1 or mi all hay vowlc othe —_ Eccles cap cntme 
Incu OS, and rchdea Ee rcm in tall ught h: c the _ b rs, W Yecup efiam «Jo. W Icnt's wm 
_—_— _ _—_ © L fa ave had am y deem, os ne Þr —_ 
Caſe —_ —_ by ro did ectory ” the n uſury SO 1 ion by the ded. it ago reſentat and 
= eC not ; but1 ſam patio if T y Qs nfan yy I catto FUS 
which 6 Was CG their 1 omm reve ut 1n ela n, h [enanit rare 1 t afte f uſt nem fit 
My aide hens [aw the ll el Ga: tn reve nl, f lama bo 
SECT = po I FCS 
l c t TIF es: Al nan | 
6 the = put »— of A {4 . of ag _ an Al th ny ary 4 roſie hag time _— —_ b y _ 
ens ELIT ng Sms Wn 
Th : alſo w Co not 10N of S . and C void =o .4 FE. y wW : tion C inh ney bf 
bo De wr} rag far DR ? Do Nur of Rig remove : 
yet the P agai years remed uid no ONCce on, , and 2 e —_— died edit in whi e 
' ena inſt » Or ym t be I bec o th it w hu rped 3 67. hich 
lac ie vr —— = Han 
. 0 O 4 
non babens b SD as in is not 4 Gandia a Quan Ir bs a ſitan wa arm i that _—_ hum - 
_ Dirre b = pry E : ercby pu Fr cs pe by And a Tr wg = a * vo 
af n : A 1 ] 1 n U : _ 
thing is ork a reſent d thin : and aforetai out _ 5 akhs the wh - Give and wc” bi apa 
DIED EE = —— = 
3 viz. i c onth SC th 1 10n, admi ( rt 1 tion 
I. == I be work o "Nora i e Debndur _ 
afemeC then d : and if Joſeth _—O Quear wo ht apes Ct is _ ght, a e betwi ind writ 
dF oe eng bp - Pref ary Ws _— wr Plen —_ hi _ 
= ior of _ le all be avarded be no xr impetimene . with ate, ſo "x RIO” o_ 
ut if th nd tires cond b by to t paſt tim nt of preſe 1 fix tha in a andi 
EE: , a Ta, , _ 3 dama —_ p59" coir the "rice 
Uare W e this ti ave ment they | ey rs E pr that amage be 
Wo tail oe 2 2 Co Dog oor: f an A their chi the C t be arded op d be a= 
cannd 3 a Cre E. 2. — aft ein _ z Or I the ſai — determi for a oth pros 
Es fre ' uſurpa ones ris mp" fon which iin the RG a _ 
reſols in 43 E hs af ail wa fon 2. 44 = of by ſhall BS: they h e fix pt == <5" the 
Poj &d, tha 3 righ S crea bp and di . er h comm preſ ave 1o0nths th ant | 
ints ti «24 t of ted ; Wor; 18 usba e of yr gr by d ,b e faid » Of 
Ee SE SRI ks 
ths n, e-P Ge in calls : Brad all th y m m- 
- ofthe wa ral _ 46. 4 and. th arlia n fail A. acon Li have He fi ay b 
needfil wn Game A H. i off »*hp Ae, Þ: 4+ erefore —_ F — 6, 6 "> # ny ie months: 
} fo s, if h &. . before (as 2 e of D E. 2 ſhall or ro hy L. 2 es 
Az |, to ey the C e can For 5 e ſaid x niet”, ein. 2. Qu be aid n_ th y the = note 1 E Ye 
ting inene a 699 aages _ of 4 preſent Hows oy is Sonu, the air ic bog 
: r - 2 7p 1 _ 7 -, 
he Comm he vale qi ILLE ba _ TIX def in cal 
Toy Law d on Fed 8 5. of the oo te Church be . e ogg they a. 2. ip 6 Ione , as tail 
= neg wm X Ihe Fee 3 _ _ - fall nd the m_— t - ke = & wn = it wy 
col or Si +7 Ron necdfi if he n or voi alue rect le « fo aid as 
prefet our © urban r Simo Stat mage ful e ma oid of the over by f 1.246 thre 
to his r cauſ ce th ony ute 1n 5 106 , for y xe &:- fs e Ch the v: (Orce 4 eo) EE. 
, it of op ; the no ut gave e Im 3+1T 48 ACCO: preſet of w y hal eC ir 
e I, E , bu n be t at th n ped ; CC reſen hoſ F a: but 
mpedi Iror 1 t he ſh tore admit the C ot the # the 11 H, ordin tmen e Pr year xch 
Queen the ommer Bench be arch was or whenan EW an not Elie. Dy —_ vg 
ould on Ple: betwe dama Sfull h en any ware mpence recover yer 1 recove ly, 
not re cas agai cen B Yes, Ne = _ Jj either fc any 7 4+ As, da- 
mn, rs tank fn he whes calfny at 
—_ for and ron a Ou ed him when is preſe es 3 for 
Sina the C e Que It w are In 11, ''s the entme 
p... hur Ucen Fas ad} ped; that Biſh me 
a ron of ha rep a wr and - could, by 
F pedit ettin  Judgm Paſeh have d no 
' ts and gden gment g «3 a2W a 
2 th ». 1 t gi | 32 Eli BALL 
T reaſors the = in iz, in , 
and = - OM 
thereof Pe 
ſhe FS 


5 


[51] 


- 7 7 Lo 

—- I” 7 wo 
FOND ET ane” gi 
©; X - 
og 


_— *45- « —_— — ©. £ 
_— _ wv P—_—_ a. m_— k — 
EE HAD EE. 
Sg, een uno. DIP $Rpkh 
Jet OS 99 4 


us $5: 
4 £4 
A-» | 


” 
_ —_— — _ _ d 
IX Puthrts oy nee” rr = - 
-_ FR $5 £4 = = my - 
- - 24 —_— P 4 
FEE £ : + 
7 — 55S bh 


A 
wm Ln AI 
_ PE an PEO VLIW: 


Troq: HAR 
A. - us PR " * 
- 5 - = x 
Wa IN bs 
bee oe PIER RN A me tn 
Ye Re I RT 
» 


[5] 


[52] 


Boſwel's Caſe. Part V[ 


Iray Chief Juſtice : 1. Becauſe at the Connmon Law no damages were recovercd in a 4 
rs pk © ils ol no damages can be recovered but only in caſe where they are given by the bis 
Statute of I/eſtm. 2. and therefore the Queen cannot recover any by the Common Law. 2. The Query 
is not within the ſaid clauſe of the Act of Weftm. 2. which giveth the damages, for the faid chuſe, a; 
appearcth before, hath two branches : Firſt, 1f the time of fro months paſs by the impediment of any, ſq B 
2he Biſhop doth not preſent, and the very Patron loſeth his preſentation, &c. and the Queen is not within this 
Branch ; for (he cannot loſe her CL cnmane, and by conſequence ſhe cannot have double damages. 
ſecond branch is, And if the ſix months be not paſt, &c. doth depend upon the other 3 fo that toraſmug, 
as the Queen is not within the firſt, ſhe cannot be within the ſecond. And ſo the doubt in 5 Eliz, Dis 
in Sir John Thinn's Caſe, now upon the true ſence and underſtanding of the Law is well reſolved aPainſ 
the Judgment given in temp. E. 1. @zare Imped, 181. which ſeemeth to be the crror of the Clerk, & 
of the Reporter 3 for all the preſidents in the ſame time, and all times after are to the contrary, tw, 
three only of later time which paſſed in ſilence. But with this judgment agrecth 3 H. 6, Damage 1, 
adjudged, 34 H. 6. 12 E. 3. Champerty 9. 18 E. 3.2. and all the preſidents as is aforeſaid. Ang the 
Judgment given in ſuch caſe of the Queen in the Common Pleas which was entred by the Clerks with 
out advice of the Court was reverſed. Yet note, That all the Counts of the King in a Quare Ipod 
are to his damages, and yet no damages ſhall be recovered. It was further reſolved in the caſe at Bar 
That at the Common Law in ſome caſe he who was admitted, inſtituted and inducted at the prefer. 
ment of another, ſhould be removed by Judgment in a 2zare Impedit, As in a Quare Impedit, if th 
diſturber being Defendant preſent depending the Writ, and his Clerk is admitted, inſtituted and indug. 
ed, and afterwards Foent is given againſt the Defendant, ſuch Clerk ſhall be removed. The ſane 
Law, if a ſtranger uſurpeth pendant the Writ, his Clerk ſhall be removed by the Judgment at theCon. 
mon Law. And o in all caſes when any Clerk cometh in by preſentment of any ſtranger, againtwhog 

the Plaintiff hath good title his Clerk ſhall be removed. So if the Queen uſurpeth, and a ©ware Ine 
is brought againſt her Incumbent ( for it doth not lic againſt the Queen) and peudant the Writ theQueen 
preſenteth another, who is inſtituted and inducted, he ſhall be removed, for he cometh in under the tit 
of the Plaintiff, But if a ſtranger to te Writ, who hath good right, preſenteth his Clerk pendant the 
Writ, and his Clerk is admitted, and inſtituted, he ſhall not be removed 3 for then by ſuch device ty 
rightful Patron may be defeated of his preſentment. And that was one of the cauſes, that after the fi 
AG of IWeſtmi 2, it ſhall be enquired if the Church be full, and of whoſe pnemens, to the end itmy 
appear whether the Plaintiff ſhall recover his.preſeritment or not, and the fame agreeth well with thers 
ſon of the Common Law 3 for in every Precipe where any Land, or other thing is recovered, wha 
Judgment is given for the Demandant, if it be pleaded in bar in any other action, the Teyant oughty 
add, that the title of the now demandant is mean between the Judgiment and the title of ﬀ demandat 
in the firſt Action 3 ſo that although there be twenty deſcents, 6c. it ſhall not hurt 3 vide 33 E. 3,Tik 
3+ 22 E. 4.52, 27 H.$. 14. So that although there be twenty uſurpers pendant the Writ, they ſl 
not hurt them at the Common Law. It was alfo reſolved, That no Incumbent ſhall be removed bythe 
ſaid Statute by ware Impedit, or Aſſiſe of Darr. preſentment purchaſed within fix months, if the 
cumbent be not named in the Writ, quia res inter alios ata alteri nocere non debet, although that thels- 
cumbeat be in by defeiſible title ; and therewith agreeth 3oE. 3. 46 E. 3.15. 9 H. 6.32.09 56, 1986, 
68. b. 5 E.4. 115. 9E. 4.30, Duia qui aliquid ftatuerit parte inaudita altera, equmum licet fidwrit, 
baud equus fuerit. , Alſo when the ®ware Mpedit is brought againſt the diſturber and the Biſhop zud fix 
months paſs as hath been ſaid, the Biſhop cannot collate for Lapſe. Then admit that fix s pab, 
{o that time is devolved to the Metropolitan, who is not named in the Writ, whether ſhall he preſent 
for Lapſe ? And it was reſolved, That he cannot ; for he ſhall never preſent by Lapſe, but when thei 
feriour Ordinary might have collated for *% and furceaſeth his time 3 ſo that the firſt degree in ſuch 
caſe faileth 3 and therewith agr&th 21 H. 4.8. It was alſo reſolved, That in the Caſe at Bar, although 
it was found ex officio, that the Church was full of Boſwell, who was a ſixanger to the Writ, and it doth 
not appear whether he came in by better title than' the Plaintiff had, yet the Plaintiff ought to have a ge- 
neral Writ to the Biſhop, and the Biſhop ought to execute it 3 (prevail he who can) and he cant rt 
ton upon the Writ directed to him, That the Church is full of another 3 for no iſſue can be joyned be 
tween the Plaintiff and him ; for he hath no day in Court, no more than the Sheriff can upon an Haber 
Facias ſeiſinam, retomn. that another is Tenant of the Land by right 3 for that cannot cotne in iflue betwe 
the demandant and him, and therefore he ought to execute the Rings Writ, and fo ought the Biſhop to 
do in the other caſe. And although that the third perſon hath right, yet they. are excuſed, becauſe the) 
have their warrant by proceſs of Law, and then the parties may try their rights, as the Law requiretb 
And fo you. will better underſtand the Books in 18 E. 2. Prefentment 20. 50 E, 3. Incumbent 10. 21 
H. 7.8. a & b. 9 Eliz, Dier 260. 14 H, 8. 31. 19 E. 2. Darr. preſentment 21, 10 E, 3. 17. 98.6 
31. 6 E.6. Dier, Henfloe's.Caſe. , © * : , 
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Mich. 3 Jacobi, n the Star-Chamber: 


Labella Counteſs of Rtland's Cale. = M 


N the Great Caſe this Term in an Informati | 
Þ vers other Serjeants at Mace, and others, mags nag I —_ General againſt FS, and di- | | 
ate the Wife of Edward Earl of Rutland by force of a Ca ; 1 c body -of Jabells Conn ns [+] 
ven in the Common Pleas againſt her, theſe points A fete ——_— upon Judgment in Debt gi- : 
Egerton Pupham and Gawdy Chicf Juſtices, F Jeming Chief Baron » qr Law by the Lord Chancellor 
ber, although that ſome preſidents by ignorance of Clerks are e _ y the whole Court of Star Cham- 
one who is in Law a Counteſs by Marriage, or by deſcent, is o the —_ I, That the perſon of 
Gr athough in reſpect of her Sex ſhe canno fit in on not y be arreſted for Debt or Treſpaſs 3 
be tried by her Peers, as it appeareth by the Statute of 20 H, » yet ſhe is a Peer of the Realm, and ſhall 
Lay. And there are two reaſons wheretore her y { ths T_T 
reſpedt of her Dignity, and the other in reſpedt that the Law h —— CT 
and Tenements in which the thay be ditkatend © an re | yp that ſhe hath ſufficient Lands 
aPecr of Parliament ſhall not be Arreſted in Debt or Treſpaſs b wo , that the perſon of a Baron, who 1s 
none of the Nobility, who is Lord of the Parliament and b A rey for the cauſes aforeſaid 3 for 
Qall bein ſach caſes arreſted by ks body. - And - = wy e Law ought to be tried by his Peers, 
a. 4-15. In a Homine replegiando _ the Lady Spencer El : Ss are well confirmed by-our Books, 11 p 
of the Kealm, and that in Debt or reſpa(s, Caplariieek Ry _—_ that the Lady Spetcer was a Peer 5s 
ha ; for becauſe of their ſtate and dignity they are intend Saul _ Earl, Baron, or Baronneſs, and [53] 
lads | We he of Accompt was brought by the Lady Ab# ave Aﬀets, 3 H.6. 48. AWritof ; 
plead at he owed her nothing, and was ready to wage hi ny ORR; agplnſt another 5 CIs 
ay 4+ cape 8, that the Plaintiff ſhould be examined which A& by a eyes 7 CO 
e, which always is intended upon Oath. And there Cokei re fg examination ſhall be 
TM eveny ir Pine ofthe Realm, and ie fhalnoe be wel oa, wear tmp 
forbyine reaſon you may cauſe-every Duke, or Earl of En land = _ whey ne cis. dur are mh 
ky Bo the ſaid Ad of 5 H. 4. is general, and is for —_ pay n Rolf, Serjeanit, asked, Why 
n Fowl have iirence lerweene Lord ain Hes welt high and low. To which Cokein ſaid, 
- = That a Lady, - who was but the Wife of a Baron —_ = r perſon. By which Book it is to 
wt "Ie ity andprivilzges incident to their Dignities with Duk _— Rk OE 
 thahe ight, brought a Writ out of the Chancery, and alſo a Writ of _ Oc. 41 E. 3.30. Ralph E- 
qubuſe was a Baron, commanding them to diſcharge him of ſwea role ang, oO _— 
drice becauſe the Barons ought not to be of any Inquet or Alſe Farat. affife ſer recognitionibus 
gore ee he was abſolutely diſcharged. Vide Regiſt. 179 _— Ry withont their will, and upon 
Lords of 3] ury did we # and one challenged Re frafeuch as oxen —_— _ 
ane ne and. that they have had place in the fame Houſe of —_ he ON _ 
he 2 y fix Triors of the ſame Jury, for which he prayed ——_ Parliament. And this matter 
rol be diſcharged. Forteſexe Chief Juſtice, We eannot all ance of his challenge, and that F 
k- Tu for we ought to be informed of your hallona'h allow it without a Writ, teſtifying 
RR It > which the whole Court affented unto. fr Dake « Rd, CO 
"2466p Baron, ſhall not be tried by the County, but b Rocemd : p Dake, Earl or not Earl, 
vfed.” I_ by Record, and therefore by Record Viz " the Ki mw they be Lords of Par- 
fk ale t a woman who is a Dutcheſs, Counteſs, Baroneſs, by ages ings Writ it ought tO be cer- 
Da not Dutchels, &c. {hall be tried by the Country 3 for th go. which 15 a Matter ji fait, in 
my. = fait 3 vide 2H. 6.11, The Wife of the Fart #: pert —— | ignity accrueth to them by 
accord 7 (—_— againſt her, or by a name which doth amount t ought” to benamed Counteſs, 
ud has , low. Com. 223. Hen. Barkley, miles, Dom. Berkley, & went mach, I E. 3s brev. 254. 
Newton Yau =_ @man and a woman, Counteſs of D: againſt whe wen Ma action of Debt _-, . 
the Ra — oy not _ an Exigent againſt an Earl, no more againſt n Cot eh fs prayed. ſb 3 
? ugh -yuth- e cauſe thereof was not only, becauſe that it cannot be i Jed ney nd Fulthorpe 
hls ands, but another cauſe 1s for the dignity of hi Rs EE. 
againſt a Duke, Earl, Baron. Martin i y of his name : For an Exigent is not award- 
by taking of H | in in that caſe, The woman hath loſt 
Pafton fm d usband 3 for by taking of Husband all the names whi hh had —_— _- 
#mafirmed, for which cauſe the Writ ſhall abare wherein ſhe iv RE ET 
he, by —_— a Baronneſs or Counteſs by marriage, and b pe i Counteſs. But not a dit- 
fuch caſes — marrieth under the degree of Nobility (he bath loſt þ - me of os, 
wr. - mulier nobilis nupſerit ignobili, deſienit eſſe wg en ” _ of dignity 3 for in 
| is gained þ - marrieth yet ſhe remaineth noble 3 for Birthright is carad? c = ;- by birth or deſcent, 
eff. And y Maygiage may alſo be loſt by Marriage 3 for eodem modo + fare ” - ect 
ovel myli a the Book in 8 H,. 6. 9. & 10. where the caf wag, + wget conft ituitur diſſolvi- 
the Writ * domine Abergavenie unum meſſuagium and the 1 _ a Writ was, Precipe fob. 
tur by th or that this ohn Lovel, Knight, is Lord not named, j fy endant demanded judgment of 
© whole Court. Rolf, Then judgment of the Writ 3 : my_DCapaoprats re 
rit ; for no more than he ſhall be called 
Lord, 
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Lord. ſhall ſhe be called Lady 3 judgment of the Writ. Babington. At the moſt it is but Curpluſge 
I P - bs) 


-and the Writ is not the worſe. And it was reſolved, that this Book was not good Law, bur j11 ns 


- For as to the Plea of the Writ, that the ſaid Sir Jobn Lovel was Dominus 3 it was ſug. 
1 1 bien x. He ought to have pleaded that he was a Baron of the Parliament ; for "ns 
is too general. '2, If he had {o pleaded, he ought to have ſhewed a Writ under Scal, tcltifying the 
ſame, becauſe it was dilatory in abatement of a Writ. © 3. It the ſaid Woman being the other de. 
mandant was not Baroneſs in Law, without doubt the naming of her Baroneſs ſhould abate the Wir 
as it appeareth by the ſaid Book of 14 H. 6. 2. And pcradventure this Lovel was Lord in reputa. 
tion, as many are at this day, and not a Lord of Parliament ; As the eldeſt Son of a Viſcount, Far 
&c. who are. not Barons in Law but by reputation 3 and therefore in Legal and Judicial proceeding: 
ſhall not be ſo named. And if the ſaid Book ſhall be otherwiſe intended, it thould be Crtoneoys 
and againſt all other Books in ali ſuccelſions of Ages. And every Baron of the Parliament ought 
to have a Knight retorned of his $9 as, appeareth in 13 E, 3. Inqueſt 44.-27 H. 8. 22, 4 Ele, 
Dyer 208. 14 liz. 197. 111. And an Earl or Baron {hall be amerced a hundred (hillings, 9 
4. 50. 3. It was reſolved, That foraſmuch. as in the Caſe at Bar, a Capias was awarded a2ainſ 
the Counteſs by the Court of Common Pleas, That the Sheriff or his Officer by his Warrane 
might -without any offence execute the Writ 3 tor they ought not to diſpute of the Authority of 
the Court , but ought to execute the Writs direFed to them. And although that it appeareth 
in the Capias that the was a Counteſs, againſt whom by the Law no Capias in ſuch caſe did 
lie, & ignorantia juris non excuſat, and chietly Sheriffs and other Miniſters of Law and Juſtice, x 
was Obje&ed. Yet for as much as in ſome Caſes of contempt, &c. a Capias lyeth againk then 
for this [cauſe it was Teſolved , That the Sheriff and his Officers ought not to examine the Ju 
dicial A& of the Court , but ought to execute the Writ, and therewith agreeth the opinion in 
36 H. 8. Dyer 60, If a Capias or Exigent cometh to the Sheriff againſt a Duke or Earl, &c, 
where it lieth not againſt them, he ought to execute the Writ, and not to argue and dif. 
pute the validity of it. But the truth of the Caſe of the Counteſs of Rutland was , That the 
Sergeant who had a Warrant to arreſt the ſaid Counteſs upon the faid Capius ad Satisfaciendan, 
being fearful that ſhe ſhould be reſcued by her Servants and Friends , and ſo eſcape , for whid 
the Sheriffs (if ſhe ſhould be, arreſied upon the- Capias ad. Satisfaciendum , and eſcaped ) (hou 
be charged. The Sergeants at Mace did counſel the faid S. to enter @ feigned Action of a tho 
find pound before the Sheriffs in London , I to their Cuftom, ' upon which they wail 
firſt arreſt the ſaid Counteſs, and by force thereof bring her to the Compter, and then take he 
body in Execution upon the Capias ad Satifaciendum. - And afterwards the ſaid Sergtants in C 
fide,” with many others, came to the Counteſs in her Coach, and ſhewed her their Mace, al 
touched her body with it, ſaying; We arreſt you Madam , at the fate of the ſaid S, whit 
were all the words they uſed , and thereupon they compelled the Coachman to carry the (aid 
Counteſs to the Compter in Foodftreet, and at the door thereof the Sheriff cam& and. carried the 
Counteſs to his houſe , where ſhe remained ſeven or eight days, until ſhe had paid the dt, 
And it was Reſolved, That the Sheriff, or any other by his Authority who arreſteth the perm 
of another, ought upon the Arreit , ſhew at whole ſute it is; out of what Court , for-wht 
cauſe he doth it, and when the proceſs is retornable, that he pay it, and free his body (i te 
will ) of Impriſonment; and if it be upon a Meſne Proceſs, either to agree with the party, 
to put in bail according to Law, and to know when he ſhould appear. And for this cauſe it 
was .Reſolved, that the ſaid general Arrcſt cannot be ſaid by force of the faid Writ of Exe 
tion 3 And that the ſaid Arreti of the Counteſs by the Sergeants at Mace of their own heads, 
without any warrant, is againft Law, and the faid Counteſs was falſely impriſoned. And foin 
Summons in real Actions, the Summoners in the preſence of the pernors and vewwers, &c. ag 
to ſummon the Tenant, 1. To keep his day, of Return, and name it certain , to anſwer, & 
2. They ought to name the name of the Demandant,' 3. The Land in demand, Vide 3 3 
48. 43 E. 3.32. And that was the principal cauſe: that a ſevere Sentence was given aganlt 5. 
the Sergeantsy and _the others their Confederates ; And the entring of ſuch feigned Adions in 
London, was utterly .condemned by the Court: For by colour of Law and Juſtice, they by ſuch 
feigned means do againſt Law and Juſtice, and ſo make Law and Juſtice the author and au 
of wrong, and Injultice vide" the Statute: of 5 H. 4. cap. 8. in the preamble, 
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Trin. 4. Jacobi, 


The Lord Charnds's Caſe: 


»s 1.7. by his Letters Patents in the 19th year of his Reign granted to Giles Bridges Eſquire the <.. 
k _— of Blunſden'in the County of Wilts, to have and = bold to him and the heirs SS [55] 
his body. The ſame King, Anno 24» of his Reign by his Letters Patents reciting the former Patents 
of Intail, Ac cum poſtmodum, the faid Giles came into our Chancery before William Archbiſhop of Canter- 
our Chancellor, and there ſurrendred the ſaid Letters Patents to to our uſe to be cancelled ; By ver- 
tne whercof the faid Letters Patents were then and there cancelled 3 by vertue whereof we were ſciſed, 
and at preſent are of the ſaid Mannor in our demeſne as of Fee 3 Know ye, that of our elpecial grace, 
certain knowledge, and mere motion, we have given and granted to the faid Giles and Iſabel his wife; 
the ſaid Mannor with the appurtenances, (without any grant of the Reverſion of the ſaid Mannor,) To. 
have and to hold to them and the heirs of Giles. And if the Reverſion ſhall paſs or not by this grant, 
was the Queſtion, between Grey Lord Chandos, iſſue and heir of the {aid Intail, and Sir Thomas Lowe 
Knight Alderman of London, who had taken a Leaſe for years of the ſaid Mannor of William Lord Chan- 
dos, Father of the aid Lord that now 1s 3 and a Fine was levied by the Lord W:lam for afſuraiice of the 
Gd Leaſe : But if the Reverſion doth remain in the King, then the ſaid Leaſe was voidable, and the 
Gd Fine cannot make it good, for that it is reſtrained by the Statute of 34 H. 8. And upon a Petition 
tothe King of the ſaid Sir Thomas Lowe, who was diſpoſſeſſed by the ſaid Grey Lord Chandos, the Kin 
referred the Conſideration thereof to the Lord Chancellor, and Lord Treaſurer of England, who hear 
Coundl'on both parts. And becauſe the caſe was doubtful they referred the ſame to the Lord Chief Jus, «© ; 5 
ice of England, and Lord Chief Baron, who often times heard the Caſe debated betwixt the Council of L 5 ] | 
both patties. * And it was objefted by the Council of the Lord Chandos, that the (aid grant of the ſaid | 
Mannorby the faid Letters Patents of 24 H. 8. were void for divers cauſes, 1, That the faid eſtate tail 
wasnot recited, as an eſtate continuing, upon which the Revertion might be granted, but as an eſtate 
determined ; And therefote the King granted the ſame as a thing in poſſeiſion, when in truth he had but © 
a reverſion expectant, upon an eſtate in tail. 2, The King was deceived in his grant, for the King 
upon the ſuggeſtion of the party, did think, that by the ſurrender of the ſaid Letters Patents of Anno 19 
Hy, theeſtate tail was thereby defeated and determinied,by reaſon that the King was ſeiſed thereof in his; 
demeſne as of Fee, in which che King was deceived. For by the ſurrender of the ſaid Letters Patents 
the eſtate tail was not determined, nor the King ſeiſed of his demeſne as of Fee, but the King had only 
a Reverfion in Fee expeRant upon the eſtate tail. 3, The King was deceived in the eſtate he granted, 
for hedid intend to grant. an eſtate in Fee in poſſetion 3 and not a Reverlion expeQant upon an eſtate 
in tall; and the King granted Manerium de Blunſden, © not reverſionem Manerii. And after many atgus - 
mentsand good deliberation had with divers other Juſtices, It was Reſolved, that the Reverſion ſhould 
pak by the aid Letters Patents of 24 H.7. Andas to the faid three Objections, it was confidered; .. - 
when the recital was the ſuggeſtion of the party, and when the affirmation of the King himſel And , 
| &tothat; it was Reſolved, That the recital of the eſtate tail, and that the faid Patentee had furtendred 2 
ot dellycred up the ſaid Letters Patents to the Chancellor to be cancelled, both theſe were in Judgment 
 «f Law the information and ſuggeſtion of the party 3 But the Clauſe (by vertue whereot. we were. , 
ſiſed in our demeſne as of Fee) was but the ColleQtion of the King himſelf, as a Conſequence upon + 
| theSurtender, in which the King miſtook the Law. Alſo the party doth: inform. the King, that he 
tad delivered the Letters Patents to the Chancellor, to be cancelled 3 upon which the King athrmeth;: . 
| (Which aid Letters Patents theri and there were cancelled) that is not the information je the party; - 
t the affirmation of the King 3 ard the colle&ion' or information of the King (upon the .informati- -. 
 0n of the party) when it is not any part 6f the conſideration, ſhall not avoid ,the grant... For all 
that the party had informed was true ; And the Error was in the Conſequent or” colleFion which 
the King made upon it 3 Then for as much as the party had truly informed the King, of the eflate _ 
tall, and of the delivery of the Letters Patents to be cancelled 3”. Although the King hath miſtaken the 
| Law, or the matter in fac, in'that caſe, the ſame being no part of the Conſideration, - ſhall not avoid; | 
S grant, for no fault was in the party. Alſo it was Reſolved, tha by.he grant- of the Mannor, , | 
| Vithout the word Reverfion, the Reverſion ſhould paſs z for the word: Manhor includeth all. eſtatesy . y $58] 
| and deprees of eſtates of or in the Mannor of D. to B, in tail, and afterwards the, Dopoy 45: Rs 
7 Lreaſon, by which the King is ſeiſed of the Reverſion, and afterwards by. his Letters Patents grant=" 
" Yarerem de D. to another and his heirs: in that caſe, although. that the. King granteth. the Man-- 
tor of D. as in poſſeſſion, yet the reverſion ſhall paſs. ; For the King: had an eſtate (the reverſion in 
[ll 53, grantable ih him 3 and the eſtate tail by a Common; perſon needed not to be recited *,And it-' 
not like to the Caſe of Alton woods: For: there the King was not, conufant; nor informed; of _his 
. e eltate, ſil. that he was ſeiſed in tail, with the reverſion expeRtant, to his heir and luccellors, and 
v -jb"a n the ſame caſe, cannot take effe&' by fractions of eſtates; or wrong done, and therefore the 
al of Alton woods, was not to be likened to this caſe. For. in out caſe, the party bath -informed the 
3 & the" truth of all matters in fact, of the cliate tail, and, of the delivery of the former Letters Pa- 
_ l0'tl”at in true judgment of Law upon the matter cqhtained in the. Patent, the King had but a re- 
10H un fee expectant upon an eſtate tail; and in this caſe hd wrong, is done to any; nox is Ry 
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. ding to the Kings intent and meaning expreſſed in his grant. 


fra&ion of eſtates. And here the Kings intent was to depart with all.his cſtatc, and leſſe paſſerh by a 
orant, (s. the reverſion) then he did intend to paſs 3 for he did intend to pals the poſſethon ; and @ it 
is not any prejudice to the King. But if more ſhould paſs, than he meant to pals, as where he inggq, 

that the poſſeflion ſhall paſs, there it ſhall be otherwiſe, Allo this grant 


eth to paſs only the reverſion, = 
was made ex certa ſcientia, & mero motu, and ſhall be taken in the molt liberal and benchicial ſenſe, Iccor- 


Hill. 4 Jacobi, in the Common Pleas. 


Brediman's Cale. 


T1l. 45 Eliz. rott. 105. Charles Brediman did arrain an Aſize of Novel diſſeiſin againſt Robert Bronly, 
' Thomas Reyner, and Francis Cotton, of a rent of 101. in H, &c. in the County of Midd. and ms 
his title, that Sir Richard Pepal Knight, was ſciſed of the Mannor of Swacliffe, in H. &c. in his qe. 
meſne, as of fee, and held the fame in ſocage of Michael Shorditch, and 9 Ofobr. 13 Eliz. made his \yyj 
in writing, and thereby demiſed to the Plaintiff a rent of 10. 7. ifluing out of the faid Mannor of $yy. 
life for his life, yearly to be payed, and by the ſame Will demiſcd to Dame Elenor his Wite the (aid 
Mannor, to have from the day. of his death, for 15 years 3 and afterwards the (aid Sir Richard, 19 0. 
Gobr, 13 Eliz. ied, Elenor entred into the ſaid Mannor, and paid the ſaid rent of 10 J. and fi the 
rent of 10}. due the 10th. of Offobr. 40 Eliz. and for the arrearages of 16 years before : the Plainiif 
the ſaid 10th. day of Ofober 40 Eliz. half an hour before ſun ſet of the ſame day, came to the capt 
houſe of the ſajd Mannor, -and there remained till after the ſun ſet, petendo tam predict. 160 1. de arreyg; 
prediet. redditus quam predift. decem libras in predifto decimo die. Oftobrjs anno 40 Eliz. ſupradid. eidem (; 
rolo tznc fic debit. exiften. fibi ſolvi. And the Defendants 3 ad twnc tenentes, &c. ſeu eorum aliquis, ws 
liquis alius arreragia preditia. ſtu reditum predifium aut aliquam inde parcellam eidem Carolo ad tu fex 
prefert debit, & inſolut. exiſten. eiden: Carolo ſolverunt ſeu ſolvit, ſed illa ei ad tunc & ibid. ſolvere dengg» 
rant, & eorum quilibet ſolvere denegavit, O fic predift. Robertus, Thomas & Franciſcus, ipſe Carolun4 
redditu preditt. ad tunc & ibid. injuſte & fine judicio diſſeiſiver. & hoc, &c. And the Aﬀſize was taken agul 
the ſaid Thomas and Francis. by default, and Robert pleaded, Nl. tort. and. the Recognitors of theA( 
ſize found for the Plaintiff, ſcil. the ſeifin and difſeiſin of the rent : and the only point which wats 
ted at the Bar, and at the' Bench was, if the payment of the ſaid rent by Elenor, who was Tem 
years, were a ficient On of the rent to maihtain an Aſſize againſt the Terre-Tenant after theyes 
determined. ' And this caſe was oftentimes argued at the Bar in the time of the Lord Anderſon, adi 
the time'of the Lord Gawdy, and of Coke now Chief Juſtice. And it was objected ar the Bar, thats 
ſeiſm had by the hands of Terant for years is ſufficient to have an Aſſize, for it appeareth, by 3 
Verdi& 47. * That.ſcifin by the hands of a Baily, or Procurator, is ſufficient :. and. $8 H. 6, 17. in. 
caſe; ſeifin' by the hands of him who hath nothing in the land is ſyfficient, As if there bea Lord andTe 
nant, -and the Tenant maketh 'a feoffment in fee, before notice made by, the Feoffee, the payment of 
Feoffor is a good ſeifin. And. 27 E. 3.93. in a Scixe facias ypon a fine levied, of a Rent, the Taat 
Aid, That the demandant had. received 16 5s. parcel of the ſame rent pendant the Writ, by the hand 
one who held the Land out. of. which the rent was iſſuing at will, and took his plea to the whole, beaul 
the aid Rent was a Rent-ſervice, and ſciſin of parcel gave ſeifin of the whole, and ſo the tine cxeuted 
by that ſciſin 3 upon which the Plaintiff did derhurr, and it was awarded that he ſhould apſyert the 
Remnant, by which it appeareth, (as it was objected ) that ſifin, by the hands of a Tenant at mil; ws 
a ſufficient ſcifin as to'that which was paid. And ſee 8 Aſie. p. 31. and. 8 E.3,53. and; FitzM,8,179 
that paymenit of the Rent by Tenant-for years is ſufficient-to have an Aſize for tie Rent, And it ws 
Gid that the other ſeiſin the deviſce of, the Rent'could riot, have.during the Term, by other,hands.thal 
the Teiiatt for years;and the payment of the Rent was a local thing,and, whichof right ought tp bepu6 
and therefoxe'the' ſaid payment by the Tenant for years (hall bind-the Tenant of .the Free-hold, and.lul 
give unto him ſufficient ſeifin to have an Afſze, And upon ſolemn Argument this Termby the Judgeso® 
Comitnon Pleas, It was reſolved” by the whoſe. Court, ſil. Coke Chict Jpſtice, Walmſley, Warburm 
Dariel, That the aid payment of Rent by the ſaid Tenant for years, was ng ſcifin to bind the Texte B 
after the years determined for divers Cauſes,. i.. In reſpe of he imbecillity and exility of the Inter 
of Tenant for _ * who atthe Common Taw could not draw the eſtate of Free-hold into Queſt 
For although that” | 


hough that the Recovery againſt the Tenantof the Free-hold were by agreement, Tenant ir 
cotild'not'be reſtrain&d before the” Statute'of Glimcefter, nor he could not. falſite the, Recovery bi 
Statute of 2.x H.'S. So that by the Commvn' Law Tenant for years was ſubje& to the plealue f 
Tenant'of theFree-hold ;*For he cannot Allifie'd'Recovery of, the Free-hold in reſpect of the ſeven ; 
of his eſtate,” and none by the Common Law &n falfifie a Recovery of the Free-hold, but he who hatu! 
Free-hold, Vide 7 H.7. 12. 9 £.:4.38. 39'H.6. 16. 7H. 4.12. 19 E. 3. Af, 82. The ſecond. 
ſon was, ex Etymologia & vi termini; ſeil. that he who, hath not ſeiſih.in the Land charged, cannot 8 B 
ſciſin of Rent ' nemo poteſt plus juris in alium'transferre quam ipſe habgt. And that is the cauſe, that Proc 
lieth not waiſt a Termor, becanle he cannot give ſeitm, 'and yet in onecaſe one manner of Precipe ſo 

n 


licth againft him who hath: but a Chatcel, and no Free-hold 3 and that is ina Writ of Dane 4h; 
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Gardian in Knights ſervice, as appeareth in Temps. E. 1. Breif. 863. $ E. 2. ibid. 809.6 E. 3. 8. oc. 
And 2 Writ of Dower licth againt Gardian in Knights ſervice for two cauſes, 1. Otherwiſe the Te- 
| nant in Dower ſhould be without remedy, for in ſuch Caſe no Writ of Dower lieth againſt the heir, as 
it is adjudged 1 9 H.6. 6, in Frewils caſe. 2.The Gardian may pray, (if the caſe ſo require) that 
the Demandant endow her ſelf de le plais beuale, but no other Precipe lieth againli ſuch Gardian. And no 
| Writ of Dower lieth againſt Gardian in Socage, nor he cannot alſign Dower, as- it appeareth in 29 Aſſ. 
And it was faid, as Poſſeſſio is derived, @ poſſe & ſedeo, becauſe that he who is in poſleition may fit down 
in xeſtand quict : 10 Sciſinaalſo is derived a Sedendo, tor till he hath Seitin, all is, labor & dolor, & vexa- 
tio Spiritus 3 but when he hath ſeiſin, he may ſit down, and reft in peace and -quietneſs. The third rea- 
| fon was amanifeſt ditterence that was between: regeiving and giving of fecifin ; Far it is true, that he who 
' hath butaTerm tor years may take ſcilin for the benetit of him who. hath the freehold, 45 E.3. 26. 
Grantce for years of a Common. uſcth the ſamie, the ſame giveth ſeifin to him in the Reverſion, 22 Aſſ: 
$4. acc. 12 E. 3. Aſſ. 86. payment to the grantee for years of a Rent, is a ſufficient ſeifin for him in 
the Reverfion, M. 39 & 40 Eliz. in my 5 Reports, preſentment by the grantee of the next Avoydance 
for years, 1s fufhcient title in a Quare Imped.t for the grantor 3 and all our books are, That the poſſeition 
of Leſſee tor years, or Gardian, &c. is ſuthcient ſeiſin in the Reverſion to have an Afſſiſe. But ſicut bea- 
tiu eft, ita majus oft dare, quam accipere. For in the firſt caſe he who giveth ſeifin is Tenant of the Free- 
hold, and he who recciveth Tenant for years, but in this Caſe he who maketh the paymient is but Te- 
| nant for years of the Land, and he who receiveth claimeth a free-hold in the Rent, and therefore the Te- 
nant for years by his payment cannot give ſein to bind him who hath the Free-hold 3 and therewith 
BB agrecth2 6.3 & 8 H. 6.7. Vide 11 H. 4.29. Homage done by the Husband before iſſue ſhall not 
bindthe Wife 3 but ſeiſin by the hands of a Difſeifor, or þy one who hath a defeaſible title, is ſufficient 
| WB tobind him who hath right, for he is Tenant of the land, and the a& is lawfull ; but encroachment of 
rent by his hands, ſhall not bind him who hath right, for that is not lawfull ; and therewith agreeth 
| $H.6,18. 39 H. 6.2.33 E.3. Avowrie 255. 8 Af. 6.16, 31. but in the ſame caſe, if there be 'any 
WE covinbetween the Difſeiſor and him who hath the rent, and that the purpoſe of the diſſeiſin was, that 
| & thedifſcifor ſhould give ſeifin of the Rent there, ſuch ſeifin ſhall not bind the diſſeiſce, or him who hath 
I right, forthe covin maketh it unlawfull, in.the fame manner is-it as Dower aſſigned by ſuch d.ſſeifor, or 
| recovered againſt him, if the diſſeiſin be had againſt him by agreement or covin, But it was faid, When 
there aeLord and Tenant, and the Tenant maketh a feoftment in fee, before notice and tender of the 
WK arreragthe Feoffor may give ſeifin, for he is Tenant as to Avowry, 8 H. 6. 18. for in ſuch caſe if the 
= Lord aroweth upon the Feoffce before tender of the arrerages, he (hall loſe them, as it is agreed in 7 E. 
3-&2H,4. &c. And therefore, for as much as in ſuch Caſe the Common law doth compell the Lord 
 & toarow upon the Feoffor, for this cauſe at the Common law ſuch ſeilin by the Feoffor, cauſa neceſſitatis, 
= waged. And in this caſe difference was taken and agteed between Attorniment and Seitun 3 for 1 
caleotagrant of a Seigniory or Reverſion, &c. to Attornmentt privity of eſtate was requiſite z but nog 
| toſalin:- But at the Common law the Loxd was not compellable to take his rent of any other but of him 
| who was his immediate tenant in privity, and therefore at the Common law, the Lord paramount was 
I rot compellable to accept his rent by the hands of the Tenant peravail, or by the hands of Fenant for 
IH {i wherethe reverſion was over to another, and the ſame appeareth by the Statute of Weſt. 2. cap. 9. 


Copitalis Dominus ſervitia & conſuetudines ſibi debit. renuebat accipere per mans alterits quart per manus proxis 
ms tenentis- ſues, © fic tenentes in dominico amiſerunt proficua tenementorum ſuorum z non haveat capitalis dominus 
P0eftatem diftringendi tenentes in dominico, dum predifiu« tenens offerat ei ſervggid debita & conſueta i Avd yet 
ſcilin had by the hands of the Tenant peravail, or leſſee for lite was good, if the Lord actepteth of it. 
Andit was ſaid, That if Tenant in tail maketh a feoffment in fee, if the donor happeth ſcitin of his rent 
by the hands of the Diſcontinuee, it is ſufficient to have an Aſliſe, and yet he cannot avow the Diſconti- 
nuce,nor there is not any privity between them. The fourth reaſon was drawn from the nature of the Rent £2 
1 the caſe at barr, which as it was faid, hath three aſpeRs. 1. It is againſt Commor) tight. 2. It is iv] 
creation redditzes ficcus, barren without fruit, and for his drineſs is compared to a itonE : Summa petit ſeo- 
puli, fecaque in rupe reſedit. 3. It is Redditus cecus & ficcus 3 For it is'a-rent remedileſs, which cannot 
*any way or remedy to attain to it, And it is to be obſerved, That a Right (without any eſtate in 
Poſſfion, reverſion, or remainder ) for which good remedy by a&tion is given, 15 not yet aſſerts, vntill 
| Rbereovered and reduced into poſſeſſion : So an eftate, as in Rent-ſeck, which deſcendeth, for which 
the heirhath not remedy, is not Aſſets, until he hath gained ſeiſin, for want of right, and want of reme- 
dy are in one equipage. So one (hall not be remitted to a Right remedileſs, as it appeareth in the Mar- 
gueſs of Wincheſters Caſe in the fourth part of my Reports: And Mich. 12 & 13 Eliz. between Tirlmng 
d Trafford it was adjudged, That a Reverſion expectant upon an eftate tail was not Aﬀetts, becauſe it 
iy inthe power of Tenants in tail tocut it off, and to barr it at his pleaſure : And thereupon it was 
concluded, That for as much as ſuch firlt ſcifin which ſhould give vigor and lite to this remedileſs rent, 
and il charge the Free-hold, ought to be given by him who hath a Free-hold at leatt, and not by hint 
Who hath but a Chattel, for this cauſe ſciſin given by him who hath but a term for years was hot ſuth- 
dent. And it was ſaid, That the rent-ſeck in the Caſe at bar was remedileſs in its creation, becauſe it EÞ 
Was Created by Will 3 ſo that there failed not only a remedy for the Rent, but a Wric of Anhwity allo 3 [33] 
ti-aman granteth a rent by deed out of certain Lands, there as to charge the Land it is remedileſs, 
but the grantee may charge the perſon of the grantor in a Writ of Annuity. And therefore ic was ſaid 
m ſuch caſe, If he addeth a Proviſo, - that it_ ſhall not charge the perſon of che grantor, it is void, 
if G not give him ſciſin upon the delivery of the deed ; For ſuch Proviſo doth take away 
; Al his Remedy z and to avoid the ſame, Littleton in his Chapter of Rents, puts his caſe of a rent charge, 
n which there was ſuch a Proviſo, in which caſe the grantee was not bereft of all his rertedy. It 
Was further agreed, That for as much asa Rent-charge,or a Rent-ſeck was againlt Common Right, that - = 
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AMiſe thereof all the Terretenants, ſe.the Tenants of the Free-hold (who always arc in Law intendeq within 
theſe words Terretenants) ought tobe named 3 as.it —_— 9 E.3.13. 22 H.6.24. 33 E.3. 4p. 456.6 
And thereupon it was concluded, that if.in caſe of:difleitm which is tortious, and privation of "ſein. 
the Tenants of the Free-hold-onght®:to: be named. ahd.:made party, a fortiov;, in the caſe of (cif 
which in this caſe is creation of Remedy for the Rent, the Tenant of the Free-hold ought to be par 
ty and principal agent in-'the perfecion..thereot : and:heowho hath a Rent hath not taken the & lors 
thereof, until he hath ſciſin by the handsof the Tenant of the Free-hold': tor expletia derivantur 6, ww 
bo expleo, that is, to-fill. or make up, or to make pertcct 3 For he who hath a Rent, ( and chicfly arent. 
ſeck) hath not perfect and'explcat, or compleat eftate-in;the rent, until he hath had a ſciſin thereof, ang 
when he hath ſeilin, his eltate is compleat, and es 70 perfect, for he hath reaped the explees, ſi 
the fruit and commodity! thereof. - See : Bracton lib. 2:fols 50. Item nec. expletia capere poſfit, quia nonduy 
wenit temphs meſſium nec vihdemiarum : fi autem fruttus non maturos percept, vel arbores Proftraverit, ta 
debent dici expletia, cam-ſunt potins ad damnum quam ad commndun. And Littleton, Cap. Aittorimen, I25 
was cited, It there be Lord, Meſn and Tenant, and the Ldrd will grant the, ſervices of the Meſne, 
though in his grant he doth not make mention of the Me.ne, yet it behoveth that the Meſne att 
and not the Tenant perayail, becauſe the Meine 1s Tenantito him, but otherwiſe it is where Land ; 
charged with a Rent-charge, or Rent-ſeck, for in (uch eaſe it he who;hath the. Rent, granterh'the fyny 
to another. it behoveth, ! that the Tenant of. the Free-hdld attorn to the-grantee, becauſe the Pree-hild 
is charged with the Rent, 8c. And if the Tenant of the F ree-hold ought-to attorn to a grant (as Ly, 
ton holdeth) a fortiori, the Tenant of the Free-hold ought: to-give ſeifm:"'. For-ſeitin is more than Atom. 
ment, for every local ſeifin includeth Atcornment; but*Attornment: doth'not include (cifin. © Andit ip 
peareth by 21 H. 6: 9; That-if the Terrctenant -out of which the rent is ifſuing{ be diſleiſed,' and he who 
hath the Rent granteth it over, the diſſeiſee cannot Attorn, :becauſe he hath notthe Free-hold, athoy 
he hath the mere right'to it; a fortiori Tenant for. years who hath no: Free-hold, NOr right of Frehof | 
ſhall not give + ſeiſin. © Laſtly, It was agreed, That it- ſha} -be:full of . many Tnconvenicnces; "if he wg 
hath not the-Free-hold ſhall-give/ſifin. - For then Tenant by. Statute Merchant, or Staple, 'Tenantly g. 
legit, *Gatdians, Grantees of Wards, &ec. ' Alſo if the-King:extend and leaſe over, all theſe might pit 
Lords, or Owners of Rents in' poſſeſſion ofithe Rent or: Services, of which:they had not any ſeifm wits 
in'time-of Limitation, which ſhall be very -perillous” and: dangerous, and- the | cauſe of 'many utes wi 
troubles.- And as to the'Objeftion, ſil.” That-payment by:a Baily ſhall be-ſufficient, it was agreed, ift 
worketh not-{pecial prejudice-to the Lord':"as it the Lord hath-not been! ſcifed of his Rent "within xy 
years,” and the Tenant maketh-one his Baily generally of his Mannor, he:cannot-- without expreſs Car 
mandment of his Maſter pay*this Rent remedilefs to the Lord;: tor: that ſhall. be a ſpecial prejudice t@hin 
which a Baily without Commandment cannot/do. And as to the Caſe of 27:E, 3. 83. it'was apr, 
for there the Tenant pleaded the payment of the Rent by the hands of Tenant at Will,: and ſoavowd 
payment as his own -payment by the hands.of Tenant at Will, Vide 4 H. 6. 29, 30. In a'Repletiny 
gainſt-Y;the made Conuſans'as the Kings Baily:; and faid, That . the King was ſeiſed of 'the Caltkd 
Lanton,”as parcel of his Dutchy of Cornwall 5 and had a Rent. of 20 s. iſſuing out of the Town of , ad 
that al-who had been Dukes there, had been: ſeiſed time out of. mind by the hands of thoſe who:wereds 
murrant-and reſident within-the fame Town,- and-preſented to diſtrain for it quoties,. &c. ' 'And it ws 
holden a good ſeifin 3 for the Rent was ifſuing out of the-whole Town, and that. all che -reſidentsad 
dwellers ought to pay it, in which caſe he could not alledge ſcifm by the hands of any perſon'certain;f 
the ſcifin given by one, boundall,, and. it cannot be-intended, *Fhat a man may have knowledge of allthe 
Inhabitants, for which cauſe, by the advice of 'the Court; the Conuſans in ſych caſe was awarded god 
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Hill.” q Jacobi, in the (ommon Pleas. 
Gateward's Caſe. | 


= Treſpaſs by Robert Smith againſt, Stephen Gateward Gent. for breaking of his Cloſe at Horfingimit 
4 the County of Lincaln called Horſington Holms, ; cum quibuſd. averiis., viz. equis, vaccis, bidentibus, 0% 
depaſtus fuit' 1 Aug. An. 43 Eliz. with continuance; The Defendant quoad porcos, pleaded Not guilty: 
And as to the reſidue'of the Treſp(s he pleaded 3, That-the Town of Stixwold is an ancient Town, and 
lieth near thefaid Cloſe called Horſington 'Holms.3. and-that within the aid Town, time whereof the we 
mory of man hath not been to the contrary, there hath been a Cuſtom,, That the Inhabitants within-ti 
ſaid Town. of Stixwold aforeſaid, infra aliquod antiquum meſſuagium' ibidem ratione commorantie & reſidenci 


ſue in eadem, babuerunt & ufi fuerunt & conſuevernnt habere Com. paſture in pr1editt. loco inquo, &c. pro om | 


bus, © omnimodis, & bobus, & equis, & aliis groſſis animalibus communicalibus ſuper hujuſmodi antiqua meu 


gia ſua infra predift. villant de Stixwold predift. modo & forma ſequente, viz. quolibet anno ad onmia temps 


anni, necnon pro bidentibus ſuis levant. & cubant. Ec. quolibet ann. ſuper primum diem Anguſti, & abinde u/# 
feſtum annunciationis beate Marie virginis tunc gow ſequen.' , And pleaded that he predidt. tempore quo Wi, 


and yet Is commorans & inhabitans in the ſaid Town of Stixwold, in an ancient houſe in $ tixwold. of 0 
foreſaid, and ſo juſtified ; upon which the Plaintiff did demurr in Law.” - And this plea began, Triw | 


3 Jacobi, and was oftentimes argued at the Bar, and now. this Term was openly. argued at the 
by all th& Juſtices 3 and it was unanimouſly Reſolved by all the Juſtices of the Common Pleas, That 


the Cuſtom was againſt Law for divers cauſes, ' 1, There are but four manner of Conumons, ſe. Commoi Þ 


appendant, 


dan 
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appendant, appurtenant, 1n groſs, and by reaſon of vicinage, and this Common ratione commorantie- 
reſidentis 15 NONC of them, and argumentum a diviſione eft fortiſimum in jure. 2. What eſtate ſhall he have 
who is Inhabitant 1 the Common, when it appcarcth he hath not any eſtate or intereſt in the houſe, (bur 
\ mere habitation and dwelling) in reſpc& of which hc onght to have his Common ? For none can have 
Intereſt in Common 1n reſpect of a houſe in which he hath no intereſt, 3, Such Common ſhall be tran- 
Gtory, and for no certain time or cltate, but during his Inhabitancy, and ſuch manner of Intereſt the Law 
will not ſuffer, for Cuſtom ought to extend to that which hath certainty and continuance. 4. It (hall 
he againſt the Nature and quality of a Common, for every Common may be ſuſpended or extinguiſhed, 
but ſuch a Common {hall be ſo incident to the perſon, that no perſon certain can extinguiſh it, but ſo 
on as he who xeleaſcth, &c. removeth, the new Inhabirant (hall have it. | 5. If the Law ſhould ator 
ſich Common, the Law would give an Action, or Remedy for it 3 but he who claimeth: it as Inha- 
bitant, cannot have any Action for it. 6. In thele words, Inhabitants and Reſidents, are included Te: 
nants 1 Fee-ſimple, Tenant for life, for years, Tenant by Elegit, &e. Tenant at will, &c. and he who 
hath not any Intereſt, but only a habitation and dwclling, 3 and by the Rule of all our Books without 
Queſtion, Tenant in Fee-timple ought to preſcribe in his own name, Tenant tor life, years, by Elegit, &c. 
at will, &c. in the name of him who hath Fee, and he who hath not any Interett cannot have ahy Com- 
mon 3 So that none that hath any Intereſt, be it but at will; and ought ta have Common, bat by good 
pleading he may enjoy it, 7. No improvement can be made in any Waſts, if ſuch Common hall be al- 
lowed, for the Tenants for lite, or years, at Will, Tenant by Elegiz, Statute Staple, and Statute-Merchant, 
of houſes of the Lord himlſelt ſhall have Common in the Waſts of the Lord hinitlf, if ſuch. preſcription 


ſhould be allowed, which ſhall be inconvenient. But two differences were taken and agreed by the whole 
Court. 1; Between a Charge in the Land of another, and a diſcharge in his own Land. 2. 'Between 


an Intereſt or profit taken or had,in anothers Land ; and an cafement in: anothers Land 3 And therefore 
a Caſtom that every Inhabitant of a Town hath paid a Modw«' Decimand;z to the Parſon in diſcharge of 
their Tithes is good, for they claim not a charge, or proht apprender in the foil of another, but x dif- 
charge in their own land. So of a Cuſtom that every Inhabitant of ſuch a Town ſhall have a way 0- 
yer {uch Land, either to the Church or Market, &c. is good, for the ſame. is only an caſment, and no 
profit 3 and a way or paſſage may well follow the perſon, and no ſuch Inconvenience as in the Caſe at 
Bar, $..1t was Reſolved, That Copyholders in tee, or for life, may by Cuſtom of the Mannor have 
Common in the demeans of the Lord of the. Mannor, but then he ought to alledge the Cuſtom'of the 
Mannor to be, quod quilibet tenens Cuſtomarius cujuſlibet antiqui Meſuagii cuſtomar. &c. and not quod quilia 
bet inhubitens infra aliquod antiquum Meſſuaginm Cuſtomar. . &c. For a Copyholder hath a Cuſtomary In- 
tereſt in the Houſe, 8&c, And therefore he may have a Cuftomary Common. in the Lords Walts 3 and 
in ſuch Caſe he cannot preſcribe in the.name of the Lord 3 For the Lord. cannot claim-Common in his 
omn land, and therefore of neceſſity ſuch Cuſtom ought to. be alledged, Vide 21 E. 3:34. : See the 4th; 
part ofmy Reports, Foiſton's Caſe, 31, 32. Another difference was taken and agreed, between a Pre- 


|  {cription which always is alledged in the perſon, and a Cuſtom, -which always ought to be alledged in 
the Land : For every preſcription ought to have by Contmon intendment a lawtul beginning, but o- * 


thermiſe is it of a Cuſtom 3 tor thatought to be reaſonable, & ex certa cauſa rationabili wſitata,. as Little 


tn faith; but needeth not have intendment of a lawful beginning, as Cuſtom to have Land deviſable; - 


or of the' nature of Gavelkind, or Borough Engliſh, 8c. Theſe and the like Cuſtoms are «reaſonable; 
but by Common Intendment they cannot have a lawful beginning, by no grant, or a&, or agreement, 
but only by Parliament. See alſo for this matter Foiſton's Caſe. Alſo jt was.agreed, That-the Cuſtom! 
of a Mannor that Dominus pro tempore (hall grant lands Cuſtomary, is good, and Tenant at will may 
make ſuch a grant, and ſo 20 H. 6. by, the Cuſtem of the Court of Common. Pleas, the chief Juſtice 
doth grant divers Offices for life, and theſe Cuſtoms are good. But in! ſuch Caſes, he who grantethi 
firm hath an Intereſt in the Mannor or Office, and their grant is made good by cuſtom. - And 19 R- 4, 
Adin ſur le caſe 52. Beadel of the Hundred ſhall have 3. Lag. of Beer at every Brewer who {clleth with- 
n the Hundred, carſe qua ſupra. But a Cuſtom, That an Inhabitant or Reſident, . ſhall grant or take a- 


ny profit, is merely void; 9. It was Reſolved, That if the Cuſtom had been alledged, That quilibet pa- 


tv famulias infra aliquod antiquum Meſſuag. &c. it (ſhould be allo inſuthcient for the Cauſes and reafons a- 
toeſaid ; and if he hath any Interelt, he may be relieved as aforeſaid, Vide 7 E. 4.26, 15 E. 4. 29. & 
34 18 E,4.3.b. 20 E.4'10. 18 H. 8.1.6. 19 H:8. reported by Spilman, that ſuch Cuſtom is not 
warranted by Law, and ſo was it adjudged in this Court, Trin. 33 Eliz. Rot. 422. See the Book of 
Etrrits, Treſpaſs, 85. Common 16, Vide 9H. 6.62. 7 E, 6. Dier Iſam's Caſe, Note Reader,” the Law 
in this *neral Caſe well reſolved ; and. no book in the Law is adjudged. againſt it. And hereby ap- 
pearethhow pleaders may fafcly plead in theſe and the like Caſes 3 and obſerve well, That the Cuftom 


n the Caſe at Bar was inſufficient and repugnant in it {lf z For it was alledged, that the Cuſtom of the 


own of St;xwold was, that every. Inhabitant within the ſame had uſed, &c. to have Common within a 
c mn the Town of H. which was another Town, Vide 21 Eliz. Dyer 363. | 
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Catesby's Cafe. 


atesby brought a ware Impedit of the Church of Wiſton in the County of Northampron, +. 


: FNEorge C or 
{5 ] Ls painſ the Biſhop of Peterborough, and Walter Baker Clark, and the Plaintiff Counted, That Thews 


Catesby his Father was ſciſed of the Mannor of Wiſhton, &c. to which, GCC, in Fee, and preſented Fraq. 
cs Foſter his Clark to the ſaid Church who was admitted, inſtituted and inducted. Paſch, 34. Fjz, The 
mas Catesby levied a fine of the ſaid Mannor, to which, 8c. to Henry Telverton Eſquire, and Thomas Hi. 
rigge, and to the heirs of the ſaid Henry, to the uſe of himſelt tor lite, and after his deceaſe, to the uſe 
of the Plaintiff for life, and afterwards Thomas dicd 3 after whoſe death the Church became void, by 
deprivation of Thomas Foſter canonically made, 15 Januarii 1604. and yet is void, and (© it did 2pper- 
tain to him to preſent 3 and the Defendants did ditturb him. The Biſhop contefſed the ſcifin of Thmy 
and the fine, and the uſes thereof, and that the Church is now void by the {aid deprivation, as te 
- Plaintiff hath counted 3 and farther pleaded, that at the time of the ſaid deprivation, ſcil. 24. Feb, 160y, 
he gave notice of the ſaid deprivation to the ſaid George Catesby then Patron, 8c. and, that the Chyrg 
remained void fix months after the faid notice, for which the Biſhop, as Ordinary, after the ſix months, 
wiz. 12 die Auguſti, 1605. per lapſum temporis, did collate the id 1, Baker the other Defendant, ;j 
was lawful for him to do. To which the Plaintiff aid, that it appeareth by the plea of the Biſhop, that 
he did collate infra tempus ſemeſtre proximum poſt diem notitia : and note, the other Defendant pleaded 
the ſame plea 3 and the Plaintiff made the like replication 3 and upor the replications, the Defendants 
did ſeverally demurr in Law. And the only point in this caſe was, If the fix months ſhall be accounted 
according to the computation of twenty eight days to a month, for then the ſix months were paſi, ad 
then the Ordinary hath well collated, or if the computation ſhall be according to the Kalender, a 
then the ſix months according to ſuch computation, were not paſt, And this plea began, Trin, 4 %s 
cobi, Rot. 1928, and upon argument at Bar and Bench, it was adjudged for the Plaintiff, and th 
principal cauſes and reaſons of their Judgment were theſe. 1. Tempus ſemeſtre, being ſpoken in th 
ſingular number, (as it appeareth by the Didtionarics)) doth ſignifie halt a year, or tix months, ſi, 
zales 6 menſes, qui conficiunt dimidium anni. And there is great difference in our ordinary ſpeech, by 
tween the ſingular number, as a twelve month, doth include all the year, according to the Kalend, 
but twelve months ſhall be reckoned according to twenty eight days to the Month. 2. Verbs accipmis 
funt ſecundum ſubjeftam materiam. And becauſe this computation of fix months doth concern thoſe 
the Church, it is great reaſon that the computation be according to the Churches computation, whi 
they beſt know. 3.-It appeareth by the Statute of Weſtm. 2. cap. 5. that ſuch computation ought t 
be made, &c. For fi tempus ſemeſtre non tranfierit, &c. tunc adjudicentur damna ad valorem medictoii ets 
fie per unum anmen : {© that the Statute doth intend to reckon by the year, and not by months. 4, I 
is commonly faid in our Books, that if a year and a half be paſt, title is devolved to the King topre- 
ſent by Laps, by. which it appeareth, that the computation ſhall be according to the Kalender, ad not 
according to twenty eight days, for that doth not amount to a year and a half. 5. When the comp- 
is doubtful, it is good to determine it for the relief and remedy of him who hath right, and for thead 
vantage of his right, to give him the longeſt time 3 to the end that he loſe not his right : and tek 
were the reaſons that were given of this Judgment. For Authorities : A reſolution of this Court in th 
tune E.2, in. the Book written of Caſes in his time 3 in' which Book, (which belongeth to Juſtic 
Walmeſley)) appeareth a Writ awarded out of this Court, in theſe words. Rex wenerabili in Chrif, W. 
eadem gratia Lincoln. Epiſcopo ſalmtem. Cum Magifter milicie Templi in Anglia quandam Affiſun qa 
preſentationis quam per breve noſtrum arraniavit coram dileto & fideli noſftro 1. de C. Fuſticiario nf, Oc 
verſus G. de W. de Eccleſia de M. vatante, & ad ſuam preſentationem fpefant ut dicehat, Advocatimen ill 
#s Ecclefie diſrationavit in Curia noftra per breve noftrum de Fudicio. Vobis obtinnerit demandaie quod ad 
preſentationem ſuam idoneam perſonans x7 1p ad Ecclefiam ſupradiftam, vos ut accepimus lapfis & ca 
Pretatis ſingulis diebus a morte Refioris Eccleſie illins, uſque +d mmerum ofties viginti & a&to dierum continu ſe 
quentmem, qui ſex menſes facere videntur aſſerentes preditiam Eccleſiam authoritate Confilii, ratione Lapſus bu 
modi ſemeſtre temporis ad vos ea vice legitime fuiſſe devolut*, idoneam perſonam ad mandatum noſftrum prediaun 
ad preſentationem prediiti Magiſtri admittere diftuliftis ad eandem, in ipfius Magiftri prejudicinm, & exherels 
tationem manifeſtam. Vos igitur quia in vacationibus Eccleſiarum, ds legem & conſuetudinem hace 
obtentam O uſitatant in regno oftro bujuſmodi tempus computari debet, & non a die mortis Redtoris, ſed a a 
ſcientie Patroni, uſque ad ſex menſes completos, non juxta numerum ſingulorum dierum, ſed Jjuxta numerun 
 Jexe menſum, qui menſes in Kalendario computantur, eundem magiftrum preſentationem ſuam ad £ ccleſua il 
lam indebite defraudare volentes, wobis mandamus firmiter injungentes, quod ad preſentationem predicia 
neam perſonam admittere non differatis in Eccleſiam ſupradiciam. Teſte, &rc. And now the Law is fake 
that the fix months ſhall be taken from the death, and that in ſuch caſe there needeth not any notic® 
Yet, ( begin it when it will ) it appeareth there by the award of the Court, that the fix months 
ſhall be accounted according to the Kalender, and not ſecunduns numerum fingulorum dierum, &c+ 
ſo Marrow in his reading in the time of H, 7. was of the ſame opinion. And Juſtice Spelman ot 
report ( that I have ſeen in the Book of Juſtice Telverton ) a caſe reſolved in the time of H. 8. in thele 
words. A matter in Law was put to two Juſtices in the time of King. H. 8. to have their opinions 
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and reſolutions) between the Biſhop of Lincoln and one Dr. White, how the fix months ſhall be account- 
ed in a Quare Impedit, whether according to four weeks to a month, or according to the Kalendar, ſet. 
Septembr. Octobr- GC+ and they by the advice of their companions, faid, that the tix months ſhall be ac- 
counted according to the Kalender, and not by the weeks. And of ſuch opinion . was Wray Chict Ju- 
tice, which I my {clt heard. And with this reſolution agreed Popham Chict Jultice of England, Flem- 


* ming Chick Baron, and all the other Jultices at Serjcants Inn in Fleetſtreet. And notwithſtanding a Vrit 


of Error was brought upon this Judgment in the Kings Bench, where the Judges for the reaſons afore- 
(aid did affirm the Judgment. 


Mich. 4. Jacobi, in the Common Pleas. 


Sir Moyl Finch's Caſe. 


N aReplevin between Avery, and Daniel Crat, which began in the Common Pleas, Paſch. 1 Facobi, 
] Fit. 1610. upon long and intricate pleading, the caſe was ſuch : Katherine Lady Moyle was ſciſcd of 
the Mannor of Beamſton in the County of Kent, for the term of her life, the remainder to Katherine La- 
dy Finch in fee : and afterwards the Lady Finch took to Husband Nicholas Seintleger, Hill. 10 Eliz. 
Sentleger and his wite, and one Anthony Deal, levied a fine of all the demeans of the faid Mannor, (by 
certain quantity of acres which did include all the demeans of the Mannor) to Thomas Finch and his 
heirs, who granted, and rendred the demeans of the ſaid Mannor to the ſaid Deal for fifty years; trom 


the feaſt of S. Michael then laſt paſt, rendring 5 1. rent, and granted the, reverſion to Seintleger, 'and 


the Lady Finch, and to the heirs of the Lady Finch : which fine was levied according to certain inden- 
tures before made between the parties, by which, amongſt other Covenants, it was agreed, that the 
Gaid Nicholos Seintleger, and the Lady Finch, &c. ſhould have free ingreſs and egreſs, in and out of the 
Gaid Mannor, for them, their Steward, Servants and Tenants, to hold the Court Baron, in and upon 
the ſaid demeans : and it was added, that the ſaid demeans, together with the ſervices, were from the 
time of the fine levied, during all the life of the ſaid Lady Katherine Finch, at Exaftwell, and elſewhere 
in the County of Kent, commonly known, holden, reputed and called by the name of the Mannor of 
And afterwards by indenture tripartite, Anno 16 Eliz. between Sir Thomas Heneadge and Anne 
his Wife, of the firſt part, Seintleger and his ſaid Wife of the ſecond part, and Sir Moy Finch of the third 
part, it was covenanted and agreed, that the ſaid Seintleger and the ſaid Katherine his Wife, ſhould 1e- 
vy a fine of the Mannors of Eaſtwell, Pothury, Setons, Willington, Ucking and Uley, in the County of 
Kar, and all other Lands, Tenements and Hereditaments of the ſaid Katherine in the ſaid County of 
Kent, except the Mannor of Beamſton in the ſaid County, to the uſe of Katherine Lady Finch for life, and 
aferwards to the uſe of the ſaid Sir Moy! Finch in tail, with divers remainders over, which fine was 
levied accordingly, in which as many acres were contained, that were ſufficient to paſs * the ſaid de- 
means, Anthony Deal being poſſeſſed of the ſaid intereſt of the term as atorclaid, made his Will in 
witing, and thereof made Moyle Deal his Son his Executor, and Anno 19 Eliz. died, the faid 
then being of the age of three years, and preſently after his death, adminiſtration of the Goods of the 
ſaid Anthony, Ratione minoris #tatis of the ſaid Moy! Deal, was committed to Robert Thomas, and after- 
wards, Anno 23 Eliz. Seintleger, and his Wite levied a fine of the Mannor of Beamſton, and of divers 
acres ſufficient to paſs all the demeans, to the uſe of Seintleger, and Katherine his Wite, and to the heirs 
of the ſaid. Katherine, until the ſaid Seintleger, with the afſent of the ſaid Katherine his Wife in writing, 
honed and ſealed by him, declared to what other uſes, and then to the ſame uſes, Robert Thomas the 
Adminiſtrator demiſed the tenement aforeſaid, .to Pa. Lofty for 10 years, and afterwards the faid Ka- 
therine Lady oyl, Anno 26 Eliz. dicd, Pa. Lofty entred, Amo 27 Eliz. Seintleger, with the conſent of 
his ad Wite, according to the ſaid limitation,declared the uſes of the tenements aforefaid,to be to Hancock, 
and Stwges, and their heirs, who cje&ed Pa. Lofty, and did thereof enfeoff Glanvile and Sturges, and 
their heixs, to the uſc of the ſaid Katherine Lady Finch for her life, and after to the uſe of Henry Finch, 
her younger Son, and Urſz#lz his Wife, and the heirs of their two bodies. Pa. Lofty the Leſſee of 
the Adminiſtrator, doth reenter, Katherine Lady Finch died, the Rent reſerved by the faid fine, Anno 
10. was arrear for thirteen years, ended 44 Eliz. and for the faid Arrearages, the Defendants, as 
Baylies to Henry Finch, did diſtrein, and the Plaintiff Leſſee of Sir Moyl Finch, brought a Replevin. 
In this caſe four points were moved, and argued, as well at the Bar, as this Term, by Daniel, Wars 
berton, Walmſley and Coke Chief Juſtice at the Bench. The firlt point was, it by the time of 10 Eliz. in 
which was ſich a grant and tender, as is aforeſaid, the Mannor was deftroyed for cver, and that was 
alled the deſtroying point. 2. Admitting the Mannor was tor ever deltroyed, if the exception in the 
fad indenture of 16 E1;z. by the name of the Mannor of Beamſton, be ſufficient to except, and fave the 
Mannor out of the tine of 16 E1iz. levied to the uſe of the ſame indenturcs z and that was called the fa- 


"Ing point, 3. If the Leaſe made by the Adminiſtrator, ratione minoris etatis, tor ten years, be good or 


not, and that was called the making, point. The fourth and lat point was, If there needed any attorn- 
ment, or that the regreſs of Pa! Lofty the Ieflze for part of the time, ſcil. ten years, ſhould amount to 
1 atfornment 3 and that was called the perfecting point, As to the tirtit, It was refolved by the whole 

art, that although that on an inſtant the demcans were granted to $, and Katherine Lady Finch, and to 


the 
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the heirs of Katherine, fo that there was not any tranſ{mutation of any pc Mcihon, yct the demeanc be. 
ing once by act of the party ſevered in fee fimple, from the ſervices of the Manor, the Mannox is de. 
ftroycd tor cvcr. And the difference was taken between the act of the partics and the aCt of the Lay . 
For if there be two Coparceners of a Mannor, and upon a partition the demcans are allotted to the 
one, and the {ſervices to another, in this caſe, although there 1s an abſolute ſeverance, yet 1t one diech 
without iſſue, and the demeans deſcend to her who hath the ſervices, the Mannor is revived again; þy. 
cauſe upon the partition they were in by the act of Law, and the demeans and erviccs WCIC unitcd apain 
by a& in Law. And ſo was the clear opinion of Thorpe and othcr Juſtices, in the timie of FE, 3, as Things 
ing Chict Juſtice reporteth in 12 Fe. 4. 25. And thecale intended was the calc of Hugh Audliy Exll of 
Glouceſter, which began 15 E. 3. 72. but there was not reſolved. Vide 10 H. 66.26. acc. Soit upon 
partition an Advowlſon is allotted to one, and the Mannor to another, and attcrwards one dicth wi, 
out iſſue, by which the Law uniteth them again, in that caſe the Advowſon which was once lever, 
is now appendant again. Alſo it 1s agrecd in 26 H. $. 4. that if partition be made of a Mannor he. 
twixt two Coparcencrs, and upon the partition cach hath parcel of the demeans, and parcel of they,” 
vices, becauſe each of them is in by a&t of Law, cach of them hath a Marncr. But it a nan hathy 
Mannor, and he grantcth part of the dcmcans, and part of the {c1 vices tO anc eCr, hc ſhall not naveg 
Mannor, for a man by his own act cannot create a Mannor at this day 3 and fo jt appearcth, that fujy 
Or potentior eſt diſpoſitio legis quam hominis, As to the ſecond point, it was objected, That for as much 5 
in Anno 10 Eliz. the Mannor was deſtroyed, it cannot be excepted by ihe name of a Mannor in 4yy 
16 Eliz. and that for three cauſes. 1. The time of hve or f1x ycars 15 not ſ{uthcicnt time to make repy- 
tation, but it was urged it ought to be time out of mind, GCC, As when Land paſſcth 25 apPertaining ty 
a houſe, it ought to be averrcd to be uſually occupied with the houſe time out of mind, &c. as it; 
pearcth in Hill and Grange's Caſe, Plow. Com. 170. b. 2. The avamient that from the time of the le. 
ivg of the tine during the life of the Lady Finch, it was known and reputed for a Mannor was inupoſſible 
for it cannot be reputed and known preſently after the fine levied, but timeought to give name and Cg. 
nuſans, and eo potius, becauſe the ſaid tine was levied of the Reverſion 3; For the Lady Moy! had all fox 
the term of her life, and ſuch Reputation or Conuſans cannot be of a Reverlion expeQant upon eſtatefyr 
life, as it may be of a poſſeſſion. 3. Although the Reputation of a vulgar name will ſerve in grantsa 
conveyances, yet it will not ſerve in Judicial proceedings of the Law, which are framed by learned ne 
And therefore by the ſaid Fine of Anno 23. which is a Judicial proceeding of Law, it ſhall not pakh 
the name of a Mannor, which in truth and in Law 1s not a Mannor. But it was reſolved, That thefts. 
ception as this caſe is, is ſufficient to except the Demeans and Services, Þv the name of a Mannoy, ng. 
withſtanding the Mannor was deſtroyed. 1, It was the good and true intent of the parties : Fort 
Lady Finch and the other who were parties to the Fine and Indentures of 10, Eliz, did not think of ay 
diſmembring or. deftroying of the Mannor : For in the ſame Indenture provition was made to have 
greſs and egreſs to hold the Courts of the Mannor. Allo all the parties to the Indcnture 16 Eliz. tho 
that it was a Mannor, ( whereof Sir Moy! Finch was one) for by expreſs words it is excepted by the 
name of a Mannor , and in the fine of 16 Elis. divers Mannors are named, but no mention of ty 
Mannor Beamfton, for that was intended to be excepted 3 but the ſame is by the expreſs name of te 
Mannor of Beamſton mentioned in the fine of 23 Eliz. ſo that the true meaning of all the parties appe- 
eth, that it ſhould be excluded out of the Fine of 16. and included within the tine of 23, Andi 
well faid in Hill and Grange's Caſe, Plow. Com. 170. It is the office of a Judge to take and expund 
the words which the Common people uſe to expreſs their meaning, according to their intents, and ndt 
according to the very definition. And BraQon faith, Nihil tam inconveniens et naturali equitati, quam is 
Inntatem Demini volentis rem ſuam in aliam transferre ratam habere., And although a genera] Rule is gine- 
rally to be underſtood, yet the ſaid Rules are principally to be obſerved in Wills, and alſo in caſes of 
ſes which were but Truſts and Confidences between man and man. And to this purpoſe Shelley's Cale. 
in the Firſt part of my Reports, and Carter and Ring ftead's Caſe there vouched were cited and apple 
to this purpoſe. 2. For as much as the true intent and meaning of the-parties appeareth, what is the 
hindrance that we the Judges ſhould not adjudge it good ? It hath been objected, That the thing exce= 
pted is not well named : For in Law Beamiſton is not a Mannor, for it was deſtroyed by the fined 10 E. 
liz. and for that deſtruQtion, the Exception of it by the name of a Mannor ſhall be void. In the arg. 
ment of which point it was ſaid, That the Law doth not favour advantages of Miſnoſmer morethan the 
ſtrict rule of Law doth require, neither in Writs which may be abated, and new brought, nor (chiely) 
in grants or other conveyances, in which caſe the party hath not any remedy to have newer. And there. 
fore if two be joyned in one Writ, the one ſhall not plead Miſnoſmer of the other, as it is agreed in 1, 
H.6.3. Inan Action againſt Husband and Wife, although that they are one perſon in Law, yet th, 
ore {hall not plead Miſnoſmer of the other. 33 E. 3. Maintenance de bre. 63. In Treſpaſs in Holderns 
apud I. the Defendant pleaded (that in reſpe& of ſuch Miſnoſmer) that it was not Town, Hamlet, 
place known, &c. The Plaintiff replyed that it was, without ſhewing certain, either that it was Town, 
Hamlet, or known place, and all that in deteſtation of nice and dilatory Exceptions. And it was al 
obſcrved, That till theſe later times'it was never read in any of our Books, that any Body Politick or 
Corporation did endeavour or attempt by any ſute to avoid any of their Leaſes, Grants, or Conveyar 
Ces, or other of their own deeds for the Miſnoſmer of the true name of their Corporation 3 but after that 
a window was opencd to give light to avoid. their own grants for the Miſnoſmer of themſelves, what 
ſutes and troubles followed thereupon every one knoweth. But it was faid, for cvery curious or PK 


Miſnoſmer, God forbid, that their leaſes, or grants ſhall be avoided, for apices juris non ſunt jure 


it was reſolved. That as this caſe is, there was a ſufficient name in Law to make the Exception g99% 
For nomen dicitur a noſcendo, quia notitiam facit, and in this caſe it is averred, pred. cognitam fuit per 1m, 


&c, So that it is not only not, but Cognitum, which is more 3 and by true Etyrology and ſenſe, 64 
| nomen 
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omen majorum eſt ex ſanguine traffum, hoc mntrinſec” eſt, agnomen extrinſec* ab eventu , and- yet. the-Liw doth 
not regard this preciſc propriety of words. For it a grant be made to a Baſtard by the ſurname of him 
whois ſuppoſed to beget him, 1t 15 good it he be known by fuch a name. So if a Remainder, be: limited 
Rich, filio Rich. Marwood, \t 15 good, although he be a Baſtard, if in vulgar Reputation and, knowledge, 
he be known by ſuch name, asthe book is in 39 E.3. 11, and yet in truth and in Law he is, aulius filins : 
For of a Baſtard it is ſaid, vy 
Crt pater eſt populus, pater eſt ſibi nullus, & omfjis 3 ” 
C44 pater eft-papul, non habet ille patrem, 
Io 47 E. 3-196 is a notable Cafe. Richard Thomſon had iſſue by one Johan before marrriage Azner, hd. 
afterwards married Johan, and made a Feoffment in. fee, and cook back anellate to him- for life remaneree; 
inde Agnet filie predif. Richardi & Jobanne ; and-agreed that It 15 a good ,Remaindex;- without; ahy / 
averment that [he was known to be their daughter, a9 it was in the caſe of 29 E, 3. but there-it+,was ob- 
jected, that a Baſtard 1s not their daughter in Law, and therefore the Remainder void : But'there Finch-i 
den gave the Rule and ſaid, It is found that the daughter was born before the marriage, fo that: by their | 
marriage after ſhe was their daughter. In which is to obſerved, That although by the. Common law! 
ſhe wasnot their daughter; yet becauſe ſhe had colour by the Eccleſiaſtical Law, which faith, Quod +ſub-, 
"ens matrimonium tollit peccatum precedes, this colour is ſufhcient in caſe of a Conveyance. to: maks the: 
Remainder good. And ſo note a difference between a deſcent and purchaſes, and therewith: expreily 
agecth, 36 Af. 13. In 27 E: 3. 85. William, Abbot of Worceſter by the name of ..Ahbet.of Y/, by. his 
deed with the conſent of his Covent granted to. the. Burgcfles of 1, Common. of Paltaxe lin! cetain| 
Lands, and although his Chriſtian name was miſtaken, [yet becauſe there was ſufficient certainty to; ntake ©* 
a certain yame of the Grantor, ſc;l. Abbot of W. for this cauſe the grant was adjudged good': -for;in this: 
ſenſe it is true, Nil facit error Nominys cum de Corpore conſtat, but otherwiſe jt js in a Writ 3 for there if,,the; 
Abbot be miſnamed by a falſe Chriſtian name, the writ ſhall abate, becauſe he may-have a. new wit, 3nd; 
therewith agreeth 18 E: 4. 8. 15 H. 7. 1. and 22 H.6. &c.As to the ſecond ObjeQion which hath been- 
made, that in this caſe, there-was not a ſufficient time to make the Reputation, of a"Mannor, .and that, 
timeout of mind is requilite in-thiscaſe';-It was anſwered and Reſolved, That there ia: difference/bes- 
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- man, but only by vulgar reputation 3 but foraſmuch as the intent of the AR is to have ſuch a 0 


_"rame of a Mannor, and tomake the demeans and ſervices to paſs by the name of it ; For whicn © 


preſented as to a Parſonage, and fo he and his predeceſſors Parſons had payed, &c. and charge the De. 
tendant as Parſon in a Writ of Annuity, and there it appeareth, that by the faid preſentments the name 
of Vicaridge was changed into a Parſonage. As to the 2. Objection, That the avermment Was in. 
poſſible and repugnant, that from the time of the levying of the fine it was known, reputed, 4. 


thatit was anſwered and reſolved, That there was not any impoſhbility or repugnancy, for in the ver. 


mcnt there are four words, cognit. habit. reputat. & _—_— and they were true before 10 Eliz, for they 
othat the Conuſans, Reputation, or appelltigr 


and time gut of mind, &c. it was in truth a Mannor, : 
did not begin from the fine in 10 Fliz. but this averment doth continue that which was in truth befors 


the fine a Mannor, from-the time of the fine to be known, reputed and called a Mannor, Ang always 
the Reputation is beſt, when it hath a ground and is founded upon truth. And therefore if a Man war. 
ricth with a woman precontracted, and hath iflue by her, this iſſue in Law and truth carrieth the fy. 
vame-of his Father. But if after the Husband and wife be divorced for the precontradt, now the iſſue 
hath loſt his Surname 3 For as hath been ſaid, Cognomen majorum ft ex ſanguine tractum, and now t, 
ifſue is Baſtard & nullins filins 3 and yet becauſe once he ha A lawful Surname, it is a good ground of 
Reputation ſubſequent. So if 1 have a Park by the Kings Licenſe and grant, and it is commonly knoyy 
by the name of a Park, and afterwards I ſurrender my Patent to the King, by which in Law jtis 
Park, yet having once the name of a Park in truth, It is a good ground for reputation and continu 
of the name of a Park after 3 And the avowant might have preſcribed as this caſe 1s, That the demeyy 
and ſervices had time out of mind been known by the name of a MannorzFor before the fine it was know 
in truth, and after the fine in reputation, and ſo it isno creation of a new name, but a continuance 
old name. Vid. 7 Eliz. Dier 223. The King ſeiſcd of a Mannor, whereof all the demcans are leaſedfy 
life by the Leaſe of an Abbot, rendring rent, in this caſe the King hath not a Mannor in poſleſon, yy 
can hold Court; and yet if the King leaſeth the Mannor to another for years as a Mannor in puſſiſſey 
the Leſſee ſhall have the Reverſion and the rent : For although it is not a Mannor m eſſe. yet it is wel 
known that it was intended to be demiſed. And to this purpoſe in 20 Eliz. Dier 362, where the Caſs 
was; That E4. 6. was ſeiſed of the Mannor of Cleverly, of which a wood containing 3oo Actes wy 
parcel, - Ed.-6, 'by his Letters Patents granted the ſaid wood in Fee, and afterwards the ſaid wood. . 
cheated to him for Treaſon. © Afterwards theQueen granted the faid wood in Fee, the grantee regrantl 
the ſamie'to the Queen, who by her Letters Patents granted the ſaid Mannor &: omnes boſcos modo vl avs 
bac cognit. vel reputat.ut pars membrum, vel parcell. euſdem Manerii to the Earl of Leiceſter in fee: And 4 
hoaph that in truth before the ſeverance made of the wood by King E. 6. it was always parcel of th 
Mannor 3 yet in good propriety of ſpeech it was there cognit.' #t pars & membrum dicti Manerii for 1. 
though that (x#) is a word of fimilitude, and not of identity, yet truth is the moſt ſure foundatian 
Reputation, and therefore it was there adjudged, that the wood did paſs. As to the third Objediny 
that a Mannor in reputation and not in truth ſhall not paſs by fine, which isa legal proceeding dramhy 
meh Tearned in the Law, and therefore vulgar reputation will not ſerve init; To that it was anſe! 
and reſblved, that the rule which Stonor-gave in 9 E. 3. 38; in another caſe, was true, That the prach 
of the Courtſhall not be maintained by uſage in pais > but there is a difference between Brevia adverſmi 
ſe. brought by an adverſary to recover land, & brevia amicabilia brought by conſent and agremen 
amongſt friends for it is true in brevibus *adverſarizs, the proceſs of this Court ſhall not folley te 
cuſtom or reputation of the Country, as in 6 E. 3.11, The Demandant in a writ of Entry denunded 
the Mannor of C. the Tenant ſaid that the tenements put in view, are a houſe and a carue of Jandalld, 
Oe. and not a mannor, &c. by which it appeareth, that if it- were not in truth a Mannor, although i 
were in appellation, the writ ſhall abate : But it was adjudged in Sir Fohn Bryn's Caſe, in the beginning 
of the Reign of Queen Eliz. That in a Common Recovery, which is by agreement and aſſentof th 
parties, of acres of land, account ſhall be according tothe occafionable and uſual meaſure of the'County, 
and not by the Statute & teri menſurandis made an. 33 E. 1. So it is agreed in 47 E. 3, 18, That it: 
mari bargaineth and fſelleth ſo many acres of wood, it ſhall be meaſured according to the uſageot the 
County, ſcil. according to 20 foot to the rod, and not according to the faid Act, for conſwerud hci 
obſervanda.” And it appeareth by the book in 29 &. 3. 11, that the remainder limited to a Baſtard by the 
fame of ſon of Richard Marwood, whereas in truth he was nwllins filins, was good, becauſe he was know 
and reputed his fon. And Mich. 22.and 23 Eliz. inthe Kings Bench, in an Ejefione firme between Vi 
and Durham, a leaſe was pleaded of a Mannor, &c. whereot the tenements in which were parcel, 
iſſue was joyned, qrod non demifit Manerium \, and upon that iffue the Jurors gave a ſpecial verdid; ſa 
that there were not any Freeholders, but divers Copiholders of the ſaid Mannor, and that it was kno 
by the name of a Mannor, and after goed confideration it was adjudged by Sir Chriſtopher Wray 
Juſtice, and the whole Court, that although it was not a Mannor in Law for want of frecholders, 1 
although it was in pleading, which always is by learned men, and that it was in ayy a&ion adveria 
and not arnicable z yet that-foraſmuch as an iflue is tryable by Lay-men, and in truth the tenements 
which did paſs by the Leaſe (and becauſe it isnot like to a writ.) it was adjudged: for him who plead 
the demiſe of the Mannor; Hill. 25 Eliz. in this Court, Carter's Caſe was, that where it was Qui 
by the Statute of x H. 5. cap. 5, that in every writ original, &c. in which an Exigent ſhall be awarded, 
that additions ſhall be given to the Defendants of their eſtates or degrees, or of their trade, &% 209! 
caſe was, that one was yeoman by birth, and yet commonly called Gentleman ; In this caſe, 
writ brought againſt him, he may havethe addition of Gentleman, although in truth he is not 2 Gen 


by which he may be known, it is ſufficent to ſatishie the a& of Parliament. Anether reaſon was gi 
that in this caſe there was at the time of the making of the Indentures m Anno 16 Eliz. 3 MF 
nor in truth, ſcil. in the Lady Moyle for the term of her life, which was ſufficient to ſupport 
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of it : For which cauſes it was concluded, That by the name of the Mannor of Beamſton, the demeans 
and ſervices, Jatc parcel of- the Mannor, were exceptcd by the Indenture in Anno 16 Eliz. As to the 


third point 1t Was reſolved, that the Leaſe made by the Adminiſtrator ratione minoris etatis was good 


although it was not neceſſary that the Leaſe ſhould be made : tor the Lady Moyle was then Tenane for 
life ; ſo that this leaſe doth enure as intereſſe termini to begin after the death of the Lady Moyle. And this 
Jiffererice Was taken 3 That when a man maketh an Exccutor of ſuch tender years, (as in this Caſe of 
three years) that he cannot execute the will, then if the adminiſtration ratione minoris etatis be granted 
ſpecially, a5 it was M. 41 & 42 Elizs in Prince $ Cale, Adminiftr. omnium bonorum, ad opus, commodum, & 
utilitatem exrcutors durante minore #tate, © non aliter, nec alio modo committimus, &c. there ſuch ſpecial Ad- 
miniſtrator cannot make ſuch leaſe, as in the caſe at Bar : But when the adminiſtration is committed 
generally ratione minoris etatis, without any reſtraint or limitation, there ſuch leaſe made, as in the Caſe at 
$5 good : For by the Eccleftaſtical Law,Minor 17. annis non admittitur fore executorem 3 and ſuch general 
Adminiſtrator, ratione mmnoris &taths, ſhall not only have an action to recover debts and duties (for the in- 
tereſt of the ations is in him,and alſo ſhall be liable to, all ation 3 for, during the time the Teſtator dieth 
qua inteſtatus ) but alſo he may make leaſes or demiſes, and they ſhall be good; for which cauſe the leaſe 
:1 the caſe at Bar was good 3 and the rather in the caſe at Bar, becauſe that no entry is pleaded by the 
Fxecutor, and he who pleadeth the demiſe is a ftranger to it, and therefore cannot know what rent is 
reſerved,and rherefore when he pleadeth demiſit, if the ſame for any cauſe were void, ſhe might take iſſue 
wed non demiſit, Or ſhew the ſpecial matter, but it ſhall be intended prima facie, that the leaſe is 200d, 
and without queſtion it is good till the Executor hath attaMed to 17 years, and alſo till he entreth, 
as ſome ſaid. As to the laſt point it was Reſolved, r. That foraſmuch as Par! Lofty had but intereſſe 
zermiad during the life of the Lady Moyle, for this cauſe as to the aid Intereſt upon the fine of Anno 
23 Bliz, (which was levied in the life of the Lady Moyle) no Attornment could be. 2. When after the 


death of the Lady Moyle the Leflee entreth, now he maketh the reverſion in Seintleger, and the Lady + 


Katherine his wife, and when they make Declaration of Uſes to Hancock, and Swdger, this uſe doth riſe 
out of the Fine, to which Fine no Attornment can be had by him who hath a future intereſt, as is 


- aforeſaid; For when Attornment is not requiſite to a Fine, which is the root, no Attornment is xe- 


quiſite to the Declaration of the Uſes, which are but the branches. 3. It was Reſolved, That if a man 
be ſeiſed of a Mannor, part of which is in leaſe for life, and part in leaſe for years, and he levieth a fine 
to A. tothe uſe of B. in tail, with divers remainders over. in this caſe B, (hall avow for the rent, or have 
an ation of Waſt without Attornment 3 for when a reverſion is ſetled in any one in Judgment of Law, 
and he hath not a poſſible mean to compel the tenant to attorn,and no Lacheſs or default is in him, there 
he ſhall awow and have an action of waſt without attornment 3 for the rule is, quod remedio deſtituitur, re 
ita valet, fi culpa ab ſit, as in 20 E. 3. contra formam collat. becauſe that the Founder cannot have a contra 
forman collationis of an Advowſon, he ſhall. preſent without any ſuit, ſoin 7 E. 3. & 3 H.7. A man ſhall 
be tenant by the curtcſie of a rent or Advowſon, although the'wife dicth before the day encurreth, or the 
preſentment falleth 3 So if the Lord in Mortmain, or if a Villain, claimeth a Revertion, by the claim 
the Law veſteth the Reverſion in him, and he hath not means to compel the Tenant to attorn, and there- 
fore heſtall avow and have an Action of waſt, without attornment 3 the ſame Law of Letters Patents, 
and of deviſe of a Reverſion, as it appeareth in 34 H. 6. for in all the ſaid Caſes Cxlpa abeſt. But it 
was Objeted, That in the (aid cafe of fine there was default and Lacheſs.in the Count, for he might 
have made mention of the leaſes in the fine, and then he might have brought a Þid juris clamat, 
and compelled the leſſees to attorn , which becauſe he hath pretermitted , there was fault in him, 
and by conſequence he ſhall not have an ation of waſt, nor ſhall avow without Attornment, no more 
thanif a fine be levied to another of land, which is in teaſe for life, he is without remedy for rent, 
or waft, withont Attornment. To which it was anſwered and reſolved, that in the faid Caſe the 
Conuſteby no poſſibility can have a ©nid juris clamat : for although he had recited the particular eſtates 
in the fine, yet he could not have a Did juris clamat, for after the Conuſans or Concord, and be- 
fore the fine engroſſed, he ought to ſue the Qxid juris clamat, and preſently by the Conuſans or Con- 
cond, the Reverſion paſſed to the Conulee. . Vide F. N. B. 147. & 22 H.6.57. and eo inſtante the ſame 
Is extruted by the Statute of 27 H. 8. of Uſes; fo that it is not poſſible for him to have a Quid 
Juris damat, nor any remedy to compel the tenants to attorn. And foraſmuch by the Act of Parlia- 
ment, which is an a& in Law, ſczl. by execution to the "offeſſion of the uſe, the benefit of the Conu- 
ſee, to have a Ouid Juris clamat, is taken away, reaſon requireth, inaſmuch as every ſubjeR, ſcil. the 
conuſor, conuſee, particular tenants, and all others, are parties and privies to the Ad of Parliament, the 
ſame ſhall not turn to the prejudice of any, for impotentia excuſat legem, and the a of Law ſhall prejudice 
ho man, It was adjudged in the Kings Bench,. Paſch. 41 Eliz. between Heſton and Raddleſton. 1. That 
{ theCommon Law by conviction of felony, although that he hath his Clergy, he (hall forfeit all his 
800ds which he had at the time of the conviction, or which he ſhall gct after, and ſhall remain dif- 
abled to get goods to his own uſe, until he hath made his purgation. 2. That where by the Statute 
of 18 Eljz, cap.7. it is enacted, That after Clergy allowed, he ſhall not be delivered to the Ordi- 


| Maty, as before was uſcd, to make his purgation, but ſhall be burnt in the and and delivered 3 which 


aQ hath taken away®the means to inable him again 3 and therefore it was adjudged, that after he is 


Adlivered by force of the a, he ſhall be ihabled in the ſame manner as if he had made his purgation, 


dit is in effect all one with a bargain, and fale by Deed indented, and inrolled, tor there the uſe 
Pallcth from the party, and the Statute doth execute the poſſeſſion, and the party hath no remedy, nor 
Love any fault in him. and therefore the reverſion ſhall be in him without attornment. So in the 
Id cafe of tine, the limitation of the uſe is declared by the Conuſor, and Ceſtui que uſe hath the uſe 
J tim, and the ſame is executed by the Statute 3 and B, in the ſaid caſe ſuppoſeth the gitr to be made 


"| ) the Conulor, as it is adjudged in 7 E.6. Br. Formedone And for the ſame cauſe it was re(olved, that in 
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Part V] 


ir Moyle Finch's Cale. 


[6] 


the caſe at Par, When Scintleger and his wife levied the fine in 16 Eliz. and by the numbring of the 
acres and towns, all the demeans of Beamſton did paſs, and the Law (toralmuch as they were excepted 
bar of the Indentures of Ules in 16 Eliz.) did create and velt the uſe in Seentleger and his wite hn 
as it was before 3 or otherwiſe there ſhall be great miſchict m inhnite ſuch caſes: fo be the uſe limite; 
upon the tine to a ſtranger, or to himſclt, created by aCt In Law, or limited by declaration of the 
party, it is all one. But, Owſey's Caſe, Mich. 36 & 37 Eliz. reported by me in ny fifth part, jn 
Malirie's Caſe, where Conuſee of a Reverſion by fine doth diſſciſe the leſſee for life, and maketh afeoſf 
ment in fee, and the leſſee re-entreth, the ſame 15 no attornment, for he cannot plus juris in alinn - 


ferre quam ipſe habct. So in Knattisford's caſe then cited, if ſuch Conulce of a reverlion before attorney 


doth bargain and {ell the reverſion, by Decd indented, and inrolled, that ſuch bargainee ſhall not avoy, 
or have an action of waſt without attornment, cauſa qua ſupra. And Ialmeſley ſaid, that. the caſe 
limitation of a uſe upon a fine had. been adjudged in this Court, according to this reſolution, Note 
a good rcſolution for all ,conveyances upon conlideration of marriage, or otherwiſe, upon limitations of 
uſcs upon fines levied, or recoveries, 8c. And obſerve, that by this reſolution there is great Cafety for 
them to whom uſes arc levied 3 which is alſo good for the benetit of the Commonwealth, that particular 
eſtates ſhall not be diſpuniſhable for waſt, nor thoſe in-the reverſion barred to recover their rents, whig 
in all cquity and reaſon arc due to'them, and no inconvenience to the particular tenants, For yygy 
exccution of eſtates by the Statute of 27 H. 8. of uſes, (as upon covenants in conſideration of bloud, 
upon bergain and ſale, by Deed intended, and inrolled, and the like) there needeth not any attomment 
4. It was reſolved, that although there w@ not any privity between them in the reverſion, and P,, 

for he had but a particular term for ten years out of the leaſe of 5© years, and if the reverſion had {kn 
granted over, that he could never have attorned 3 yet when thoſe in the reverſion ejec the ſecond Iſſe 

and cnfcoff Glanzile and Sturges, &c. that by regreſs of the ſecond leffee thoſe in the reverſion, by force 
of the feoffment, ſhall avow for the rent, -and that for divers cauſes : 1, Becauſe that this re-entry is 
not in all reſpe&s to be reſembled to an expreſs attornment 3 for to- an expreſs attornment,  notice'is. 
inſcparably incident, as it appeareth in Tooker's caſe, but he who re-entreth, may be ignorant of the 
fcoftment. 2. Thoſe who claim by the feoffment have the reverſion in them, and have not any mens 


tFcompel the tenant to attorn, as it hath been ſaid before : But when a maketh a feoffment of a Max 


nor, there the ſervices thall not paſs till attornment, but remain till attornment in the feoffor, a5 14 
tleton holdeth : and ſo was/it adjudged in the Common Pleas,15 Eliz. in Braſbriche's caſe. But in ple 
ing of a fcoffment of a Mannor, he necdeth not to alledge attornment of the tenants of the Manna, 
but the ſame ſhall come in on the other part. And fo the Books 21 E. 3. 29 E. 3. the Biſhop cf Ca. 
terburi:s Caſe, 30 E. 3. in Droit de gard, 8 Hl. 4.1. 9 E. 4.33. 42 Af. 6. 20 H.6.7. 37 H6,u, 
1H. 7.3. 13 H. 7.14. 34 E.3. Double plea 24. 43 Aſſ. 20. temp. E. 1. attornment, are well r- 
ciled. , 3. By the regrefs of the ſecond leſſee, the fame doth revelt all intereſts, and ſettle a reveſin, 
which a& ſubverteth not only the ſecond leſſee to diſtreſs, but the firſt leflee to waſt, and after the ſecond 
term ended, to diſtreſs alſo : For the firſt lefſee hath put this a, ſci. to make re-entry, in the pot 
of the ſecond leſſee, and therefore his re-entry, which is the a& which maketh a reverion ſhall bin 
both : and the re-entry of one may ſubje& himſelf to a diſtreſs, and an action of waſt, who of himſel 
could not attorn 3 and therefore it is holden in 32 E. 3.: Age 80. that a man z0n compos mentis, anuot 


attorn, for he who is (amens,) without underſtanding, cannot make an attornment, which is yo | 7 


ment 3 and yet if a man, non compos mentis, be leſſee for years, rendring 'rent, and the leſſor cx 
him, and maketh a feoffment, and afterwards the non compos mentis re-entreth, this a&t of re-entry doh 
ſubject himſelf to diſtreſs, and aQtion,of waſt, although he cannot make an expreſs attornment, Son 
the caſe at Bar, although that the ſecond leſſeg cannot make an expreſs attornment, yet his re-entry o- 
veſting all intereſts and eſtates which were deveſted by the a&t- and wrong of the feoffor, (hall ſubxt 
both the leſfees to diſtreſs; &c. And as the ſecond leſſee may aſſent, that he in the reverſion ſhall make 
a feoffment, and livery, and ſcifin upon it, and the ſame ſhall bind the firſt leſſee becauſe he hathgiren 
to him the poſſeiſion 3 So in the caſe at . Bar, the firſi leſſee having made a leafe to the ſecond lee, e 
thercby hath given him power to re-enter, which a& ſhall ſubje& them both to diftreſs, &c, 4 Tit 
Law is grounded upon great reaſon and equity in this point. ®For peradventure the feoffee being a put- 
chaſer, and a ſtranger, kyew nothing of the leaſe, or knew of it, and thought that it was void, or de- 
feated ; God defend, if after the leſſee hath evicted, and lawfully taken the poſſeſſion from him, whid 
he thought to have enjoyed, quod afflittio adderetur afflifio,ſe. to loſe the poſſeilion, and alſo to bewithoit 
remedy, either for the rent reſerved, (which the leflee enjoying the land in conſcience ought to pay)orf 
waſt (which the lefſee by the Law is forbidden tq;do.) And Coke Chief Juſtice ſaid, That by the eviction 
the leſſee by entry, or by ation, that the reverſion doth remain in the teoffee, and he ſhall avow,and ha 
an a&ion of waſt, againſt the opinion of 4ſ9zon,in 34 H.6:6.b. according to the opinion of Thorpe Jullic 
in 41 E.3. 18. b. who ſaith, That if he in the reverlion diſſeiſeth the tenant for life, and aliencth in 
although that the tenant doth recover the Freehold, yet the reverſion is not reſtored 3 So faith Sgmm 
IS E. 3..48. b. that if I diflciſe my tenant for life, and make a feoffment to another in fet, although 
tenant for life recovered afger in an ailiſe, the reverſion remaineth in the feoffee. 5. Fortior & equi ef 
diſpoſuio legis quam hominie , and therefore he who hath a future intereſt, cannot rrender the fame by 
any expreſs ſurrender, but by .taking of a new leaſe, : which is an a&, and amounteth to a ſurrender 
in Law, it may be ſurrendicd and determined, as it is holden in 37 H. 6. &c. So if the father be 
teoffed in ice, and the feoffor waergnteth the land to him and his heirs, now his aſſignee (hill not vouct, 
But if the father cnfcoffeth hisſon and heir apparent with warranty,and dieth,in this caſe the heir being 
truth aſſigned, ſhall vouch : for the Law which hath determined the warranty of the father to the ſon,w 

give the ſon the bencfit of the firſt warranty, as it is adjudged in 43 E. 3. 5. by which it appear 


that the a&t of Law is ſtxonger, and moxe equal than any a& the party could have made. So i x 
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aſe at Bar, the entry of the Leſſee, by which by the a&t and judgment of Law, all intcreſts and e- 

ates are (etled oy to the Law is ftronger than an Expreſs Attornment 3 For that the ſecond 
more equal, for in as much as the poſſeſſion is evict:'d by the ſecond Leſſee 

and thereby the Intereſt of the firſt Leſſee revelted, and a Reverfion ſetled in the Feoffee, Equity requi- 


- Leſſee cannot make 3 an 


Ks MN niſh Waſt, 18 E. 3. 47. Azdeley Earl of Glouceſter's Caſe. The Leſſor diflciſeth his leſſee for lifes? 


1 maketh a Leaſe for lite to another, the firſt Leſſee reentreth, he leaveth the reverlion it the ſecond 
Leſſee for life, and he ſhall have the Rent reſerved, 46 E. 3.30. If hcin the Revcition doth put out 
Tenant by Statute Merchant. and maketh a Feoffment in fee, and the Tenant by Statute Merchant doth 
re-enter, It maketh the Revertion in the Feoffee, yet there is not any attendance, ide 44 Aſſ. þ. 11s 
Baſſingborn Aſſ. 2 H-5. 5 H. 5.12. 9 H.6. 16. and 34 H.6. 6. Vide 9 H. 7.25. where the Caſe is 
miſprinted, For the true Cale is as I have ſeen it in the Manuſcript ; That if he in the Reverſion difſeiC- 
eth the Donee, and maketh a Feoftment in fee, and the Donee re-entreth, he leaverh the Reverſion in 
the Feoffee : But if the Donce be difſeiſed, and the Donor diſleiſeth the diſſciſor, and maketh a Feotf- 
ment in fee, and the Donee doth make regreſs, the Feoffee (hall not have the Reverſion but the diſſciſor 


for there is a difference between an Eſtate and a Right. An Eſtate may well paſs to the Feoffee by the ' 


Feoffment, as where he in the Reverlion difſeiſeth the Donee, or the Leſſee for life ; but where the Do- 
nee or Leſſee is diſſeiſed, now he in the Reverſton hath but a Right, which he cannot paſs to another, 


and therefore when he diſſeiſeth the difleifor, and maketh a Feoffment, it paſſeth the eſtate which he - 


ath ozined by difſeifin, and extinguiſheth his antient Right, which he could not transfer to another ; 
= - che firſt difſeiſor hath the hrſt poſſeſſion, and better right'than the Feoffee of him in the Rever- 
fon, for he cometh in under him who diſſeiſeth the firſt difſeiſor, and the antient right is extin&, . So 
if the difſeiſee difſeiſeth the heir of the diſſeiſor, now he hath gained an eftate by diſſeilin, and hath an 
ancient right, if he maketh a Feofftment in fee to another, by that he paſſeth the eſtate which hE hath 
got by difſeiſin, and extinguiſheth his ancient Right, which he could not transfer to another : For there 
is ſo extreme and natural-enmity between the eſtate by wrong got by diſſcifin, and the old right, that 
the right cannot incorporate it ſelf in the eſtate by wrong and paſs with it, but in ſuch caſe rather ſuffer 
extinguiſhment than to paſs with it 3 So when the heir doth re-enter he ſhall hold the Land for ever, as 
well againſt the Feoffor as the Feoffee : So it Lord and Tenant be by Fealty and Rent, and the Lord dif 
ſeiſeth the Tenant of the Land and maketh a Feoffment in fee, the Seignory thereby is extin&. . But if a» 
ow $9 gift in tail; or a Leaſe for life rendring rent, and diſſeiſeth the Tenant in tail, or for life, 
&c, andmaketh a Feoffment in fee, there the eſtate paſſeth to the Feoffee, and whitn the Donee or Leſ- 
ſee re-entreth, he reviveth the Rent as incident to the Reverſion. The fame Law of a Leaſe for years 
in the Caſeat Bar. So there is a difference between a Reverſion, with Rent incident to it, and a Right, 
or Seignory, or Rent in Fee, 28 H.S, Dyer 33-b. 4 Eliz. Dyer 212. the Caſe of the Greyhound. And 
Judgment was given for the Defendant, who made Conuſans in the Right of Henry Finch, And this 
was the firſt matter in Law, that Coke chief Juſtice argued in the Common Pleas after he was chief Ju- 
ſtice there, : 


. R 4 A - 
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Hill. 4 Jacobi, in the (ommon Pleas. 


The Lord Darcy's Caſe. 


| 5 Lay Lord Darcy of Chicheſter brought a Writ de Valore Maritagzi againſt Stephen Page, Brother 

and heir of Brian Page, Quare cum Maritagium ipſius Stephani ad ipſum Tho, Dggrinun Darey pertine- 
at jro.e0 quod pred. Brianus terram ſuam de eo tennit per ſervitium Militare, & idem Tho. Dominus Darcy pre- 
fat. Stephan. dum fuit infra etatem & in cuſtodia ſua, competens Maritaginm abſque diſparagatione, juxta 
forman Statuti, de communi conſilio regni Regis Anglie inde proviſ. ſepius obtulerit, idem Stephanus maritagi- 
um ilud renuens, prefat Tho, Domino Darcy de maritagio ſuo non ſatisfatto, ſe in terras &* tenement. ills in- 
4fit, & de matitagio ſuo eidem T ho. Domino Darcy ſatisfacere contradicit : And declared that the ſaid Brian 
held twenty five Acres in Peldr in the County of Eſſex of the Plaintiff, as of his Mannor of Newhall in 
; Peldm aforeſaid by Knights ſervice, and afterwards Brian dicd in his homage without iſſue, the Deten- 
dant being his Brother and heir, and of the age of twenty. years and fix months, and that the Plaintiff 
Gd tender to him being then within age a Competent Marriage, ſe. Mary Mannock daughter of Anthony 
Manu, Gentleman,then of the age of cighteen years without diſparagement,and that the Defendant did 
refuſe, The Defendant denied the tender 3 upon which the Plaintiff did demurr. And this Caſe had been 
*Many-times argyied at the Bar, and this Term was argued by the Juſtices at the Bench, and upon open 
- Ugurgent it was adjudged for the Plaintiff, for the reaſons and cauſes reported in Palmer's Cale in the 
hith part of my Reports. And ſo this Queſtion is now in peace, being adjudged in both Courts. Note 
Reader, The Caſe of the heir female doth differ much from the Caſe of the heir male. 14 Becauſe for 
the heir female the Gardian ſhall never have the forfeiture of Marriage 3 for at the Common Law the full 
age of the heir female was 14 years, as it is reſolyed in 35 H. 6. 52. Litt. f. 22. Stamf. perog. 13. b. Fs 
N. B. 256, & 259. and many other Books : ſo that if ſhe be of the age of 14 years at the time of the death 


of her Anceſtor, ſhe ſhall be out of Ward, and if ſhe be —_— the age of 14 years, ſhe ſhall have livery by 
: Hhh2a the 


[79] 
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the Common Law at the age of fourteen years, for that was as to this purpoſe her full age. Andy 
Common Law there was not in any caſe any forfeiture of marriage, but only the ſingle value, 16 FT. 
Afﬀtion ſur le Stat. 14. But the forfeiture of the marriage 15 glven by the Statute of Merton, Cap. 6, oF ; 
20 H. 3. the words of which Statute are, De herede autem cum fit quatuordecim annorum vel ultra wane 4] 
plenam etatem, fi ſe maritaverit ſine Licentia Domini ſui, &'c. Dominus ſuns tunc teneat terram ejuc uy; ter. 
minum etatis ſue, ſeil. 21 annorum per tantum tempus, Oc. which A& without queſtion cannot Qttnd to 

the heir female, for it extendeth only where ſuch heir is 14 annorum, vel wltra, and the heir faq, ” 
ſuch age is out of Ward 3 alſo the Statute ſpeaketh zltra termimem etatis ſue, ſcil. 21 annorum, ang ; 
is the Fall age of the heir male as to Wardlhip, and not of the heir female, And vide the Statute Vg. 
I Cap. 22. where the Statute of Merton is recited, and then it is purview'd-as followeth. And bens 

females after they have accompliſhed the age of fourteep years, &c. as if it ſhould ſay, The Statue of 
Merton hath provided for the heir male 3 and becauſe no proviſion is yet made for heirs females, by te 
fame A it is provided, That the Lord ſhall not have or keep by reaſon of marriage, the Lands of fig 
heirs females, more than two years aftes the ſaid Term of fourteen years. And if the Lord within, 
two years do not marry them, then ſhall they have an Action to recover their Inheritance quite, Withou 
giving any thing for their Waxdſhip, or their marriage 3 which two years is given by the ſaid Statute fy 

the benefit of the Lord, as it appeareth by 35 H. 6.52. and Litr. f, 22. And if within theſe two- 

the Lord tendereth a Marriage unto the heir temale, and ſhe refuſeth, and marricth elſewhere within th 
two years, yet the Lord ſhall not have the forfeiture of the marriage, for the Statute gave that only 
make a tender, and therewith agreeth the Book in 35 H. 6. Gard: 71, by the propoſitions of Prif 
Markham, Telverton and Danby. The ſecond difference between the heir male and the heir female ms 
That at the Common Law, if the Guardian had not made tender to the heir famale before fourter Jeas, 
7 the Lord could not have holden the Land of ſuch heir, (as he might of the heir male) Nomine pane, til 
the vue were paid. For the Law did tender their ſpeedy advancement, quia matyriora ſunt vota nulingy 
quam virorum. And therefore the heir female might have entred into the Land preſently after the yy 

of fourteen years, for her. better preferment in marriage 3 and therewith agrecth Lutr, 22, expreſy, wg 

; 1 35 H.6. 52, 53, and yetin ſuch caſe the Lord without any tender before fourteen years, ſhall ry 

(5] the ſingte value, for that de mero jure pertinet. 3. If the Lord hold the Land over fourteen years, dui 

the two years by force of the Statute of Weſtm, 1: and within the two years maketh no tender, butts 

eth the profits of the Land, and {© hinder her preferment in marriage by receiving all the profits of 

Land, in this caſe, as the Statute is, if he doth not make ( within theſe two years) any tender, thy 

ſhall loſe by expreſs proviGzon'the valye of the marriage, and (hall content himſelf with the profits wth 

two years for his value given to him in licu thereof by the Statute;So that every Gardian who holdahy 

Land in ſuch caſe ought to take heed that he make tender within the two! years, or elſe he (hall lokty 

value 3 But if he will wave the benefit of the two years, or if he cannot hold-che ſaid two years, ay 

dian of the body of the heir female only, he ſhall havethe value of the marriage without any Te 

And to the Principal Caſe, ' Coke Chief Juſtice added this reaſon, That if the Common Law would 

"Y enforced the Lord to have made a tender to his Ward to have the ſingle value, the Common Law wall 
Ws have given all neceſſary circumſtances to the performance and accompliſhment thereof, as to have appait 

= ted a certain place, 8&c. where the tender ought to be made, and not to leave the Lord who wxtt 

| Superior, to ſeek the Ward who was the Inferior, and who might if he would take advantage of fig, 
or hiding of himſelf, when no Laches could be in the Lord, 


v 


” 4 


od _—_ — 


Paſeh. 5 Jacobj, in the (Common Pheas. 


' H Burrel's Caſe, 


[72] J* an Ejettione firme between Thomas Burre! Plaintiff, and Seth Holmes and Robert Holmes Defendant 
& of Lands in Hwntingeon in the County of _— demiſe made by Richard Brrre! and Wiles 
Allein, to which Not guilty was pleaded, upon the Evidence the Caſe was fach 3 Grandfather, Fatha 

| and Son, the Grandfather upon the marriage of the Father, made the Fathers Wife a Joynture of 

ther Lands, and at the fame time, ſcil, 8 Septemb. 23 Eliz. Covenanted to demiſe the” Tenements 
which, 8c. to the Father, 'and 10 Sepremb. next following, according to the Covenant,. the & 
father by Indenture made a demiſe of the moity of the Tenaments, in which; &c; to Seth the' Fathil 
to begin after the death of the Grandfather for a thouſand years, and of the other moity for a thoulind 
years to begin at a day to come, in both which demiſes were Proviſoes, That if the Father ſhould? 
without ifſue, or if he ſhall make any Leaſe upon which the antient Rent fall not be reſerved, thi the 
faid Leaſts made to the Father ſhould be void. The Father 10 Feb. 30 Wiz. aligned over thy id 
Leaſes to the uſe of Robert his Sen an Infant, to the end they might not be dro: by the [ 
the Reverlion 3 and with this colourable | ſe and intent, that the Infant.ſhould pay his debts, pad 
within a ſhort time after the Grandfather Fd, The Father entred into'the Larids, and took the 
and made Leaſes, and did other things, as Owner of the Land, and neither the A S NOT the lol 
took any profits, nor paid any debts, Alſo in the faid affignment of the faid divers paris 
good: Credit were named amongft others;but the aflignment was delivered in ſecrer manner to one paris 
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f mean quality 3 For which and other Circumſtances it was taken, that as well the ſaid firſt Leafes 
oF of an unuſual form and making) as the aſligament were traudulent 3 and after the death of the . 
g Father, the Father for a great ſurmum of mony did bargain and fell the Tenements; 8&c--by deed 


- dented and enrolled, 2 Septemb. 45 Eliz. to Richard Burrel and William Allen and their heirs; in [ b | 
| ich the Father covenanteth with Barrel and Allen, that the Lands ſhall be clear of all Leaſcs, $cce 
an 4 if the (aid original Leaſes, and Aﬀdignments ſhall be avaided by the purchaſors by the Statute of 27 
liz. cap, 4+ Was moved and debatcd : And in this Cafe uponthe Evidence gives at the Bar 6f the Com- 
= Pleas, two points were Reſolved by Coke chief Juſtice, Walmſley, Warberton and Daniel; That where 
he words of thc Statute of 27 Eliz. are (That all and every Conveyance, Grant, Charge, Leafe, Incum- 
Dans and Limitation of, uſe, of, in or out of any Mannors, Lands, &c, .for.the- intent and purpoſe to 
defraud and deceive ſuch perſon, &c. as have purchaſcd or ſhall purchaſe, &c, the ſame lands, 8c. ſhall 
* be deemed, &cc- only againſt ſuch purchaſor, &c. void, fruſtrate androf none effet.) 'r. Te was Refol- 
ved; That if the Father maketh a Leaſe by fraud and covin of his Land to defraud others 'to whom he 
Chall leaſe or (ell the ſame (as all fraudulent Leaſes arc ſo intended) and before that the Fagher ſelſeth or 
demiſeth it he _- and the Sn knowing, or not knowing of the faid Leaſe, (elleth (Land apc 
good Cbnſiderat! nz in this Caſe the Vendee ſhall avoid that Leaſc by the ſaid A& : For in as ed hs F238” | 
* is intended and preſumed in Law, That every fraudulent Leaſe is madeto the intent genierally to de- "0 
fraud Purchaſers, Farmers, 8c: within this generalty, every particular Purchaſer,” Farmer, &e. is indu- 
Jed ; and the ſaid Act is very well penned, for the words of the A& are general ; and it needeth not, 
that he who {clleth the Land ſhould make ic former fraudulent eſtate, or ineumbrance,” Bat be the e= 
ate frandulent as above, whoſoever {elleth it, the Rarchaſor ſhall avoid ſuch frandulent'eſtate; And 
therefore in the Caſe at Bar, the faid Leaſe upon the Evidence being fraudulent, the Vendee of the Fa- 
therand heir ſhall avoid them. 2. It was Reſolved, That although che Father had nothing in'the In- 
heritance of the Land at the tiine of the alignment of his Term, but the whole efiate of Inheritance was 
then ig. the Grandfather, yet when the Grandfather died, and the Father'ſ{clleth the Land, his'Vendee 
ſtall avoid the ſaid Term by the faid At, (the faid Alignment upon the Evidence being taken fraudu- 
lent.) For if he had bargained and fold the faid Term only,'che faid bargainee ſhall avoid thi faid frau- 
dilent afignment, and by conſequence the Vendee of the whole Fee-fimple ſhall avoid it. And it was 
fad bythe Chief Juſtice, That that which is called truſt between the Father- and the Son, is in Judg- Wu. 
ment of Law fraud as to a purchaſer.. And I agquainted Pophan: rag” ana with this, Reſolution, + ... 
and heallowed wall ofvit, and ſaid, it was good to conſtrue that Ad& in ſuppreſfion of fraud ; and (as. [93] 
he related to me,) it was adjudged before him and his Companions, Juſtices of the - Kings'Bench, That 
wheres man in ſecret manggr made an eſtate to the ule of his Wite for her Joynture by fraud or covir' to 
defnuds Purchaſer, to whom he meant to {ﬆH| the Land, that in ſuch cafe if the fraud be proved in'Evi- 
dence, or confeſſed in pleading, the Purchaſer ſhall avoid fach eſtate. * ENS HOT 
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| 4 Sir Drae Drury's Caſe: 
He Caſe between Sir Drue Drury Knight the Elder Plaintiff, and Sir Drae Drury the Younger De- 
4 fendant, in the Court of Wards was ſuch. It was found by Inquifition virtwte Brevir, bgfore the 
Elcheator of the County of Norfolk, Anno 41 Biz. that after the death of 'Roge,Drury Eſquire, That 
the ſaid Roger was ſeiſed of a houſe in Tarmouth in the ſaid County, * moments the diffolved Monaſtery » 
liar in Yarmouth, and thereof died ſeiſed, the Defendant, being his Son and'heix, 'and of the 
axe of fourt&n years and ſeven months, the ſaid Houſe at the: time of his death was holden by Knights 
ſerviein Capite 3 And' that the aid Roger was alſo ſiſed of the Mannor of Barking a Fe County of 
Norfolk, holden of the King by Knights ſervice, and not -in Capite: and after Office "thereof found, 
Queen bzabeth under the Great Seal granted the Cuftoady and Ward of the body, of the Defendant to 
the Plaintiff; The Plaintiff mide a Tender of a Marriage to the Defendant being within age, which he 
ed; And afterwards the King made him a Knight being then within age, and afterwards he marti- py 
| Wdlfewhere within age. The ſaid Roger was a Free Burgels of -the faid Town: of Tarmouth. King E. |. © |] 
1. madefuch a Charter to the Burgelles of the aid Town in theſe words, Concefſimus etian pro nobis. & 
ew noſtris, quantum in nobis eft, Burgenſibus, & probis hominibus ſupraditt. de Magna fernemutha, quod 
Mr ils de vills pred. oreund}, licet ipfi terras Of texementa extra Libertatem ville tenuerint per tale ſervititens 
Pi quod Marit agia corume vatione minoris etatis ipſorum ad nos vel heredes noftros  pertinere deberent, ſecundunt 
lege & conſietud. Regni noftri, nihilominus ſuxta Libertates ville predit.' ſe marizare puſſint ſine dceafione aiit 


Ipedimento' noſtro vel heredum noftrorum mn etxuitm. Salvo Ture alterius cxriuſh;bet. And in this .Caſe two 
 PatS'were moved , 1x. If the aid Ch eThath diſcharged the Dd born Wardfhip or bot. And 

{ St9that, It was clearly reſolved by Popham and Coke Chief Fuftices, and Fleming Chief Baron, and 
the Court of Wards, that the ſaid Charter hath not diſcharged him for divers cauſes , 'I. Becauſe it is. 
ap ablolate diſcharge af it felf, but hath a Reference, ſc. juxta libertates ville pred; which ought to 
hewey; 2. It is not (et forth in the Caſe that the-ſaid Roger was born at Tarmonth, for the Charter = 
#4 vile predict. oriundi, 3. The Tenure was created upon a grant made of the houſe after the _ 
by LUTIOP 
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Quettion was, 
Marriage. An 


and Scrjcant Nichols for the Plaintiff. After which the Judges had Conſideration of the Caſe, ang Up. 


on Conference amongſt themſelves it was Reſolved, and fo openly declared in the Court of Wy 

in the preſence of Robert Earl of Salibury Maſter of the Wards, That the Defendant ought to Pay the 
value of his Marriage 3 and the making of him Knight did net diſcharge him thereof. * And in this {: 
theſe points, were reſolved, 1, That the intent of the Law is, That the heir within age of twenty y, 


years 15 not able to do Knights Service, till he be of the age of twenty one years, and therewith aPrecth 


Lit. 22, but ſuch preſumption of Baw giveth place to a Judgment and proof to the contrary, as it is (ad 


Stabitur preſumptio donec -probetur in contrarium 3 And therctore when the King who is Sovercign ay | 


the Supreme, Judge of Chwalry hath dubbed -him a Knight, he thereby doth adjudge him able togg 
Knights ſerfec, and all axe concluded to ſay the Contrary, and therdfore ſuch heir = Knight (buy 
be out.of. Ward. But if the King createth ſuch heir within age a Duke, or Marqueſs, or Earl, or g,. 
ron he ſ{ball-not thereby be out of Ward. * For in antient time every Baron, 6c. held his Barony hy 


F 


Grand Serjeanty, as appeareth 18 Af. lt. in Clifford's Caſe,and the Lord Cromwel's Caſe in the ſec 


Report Bo. which ſervice (as Litr. 35.) is called Grand Serjeanty, or Magna Serjeantia, as Flea callech 
it, Lib. I. cap. 9. becauſe it is a greater and more worthy,ſervice than Knights ſervice, as to ber the 


Kings Banner, or to be Marſhal, as Littleton ſaithy or to lead his hoſt, or to be High Steward of Em. 


land, as 11 Eliz. Dyer 285, is 3 And the ſon and heu%within age of a Duke, Marqueſs, Ear], &c, (jj 
be in Ward notwithſtanding their dignities. 2. It was Reſolved, That when Tenant by K nights ſe. 
vice dicth his heir wichin 'age, preſently the value of the marriage as a Chattel is veſted in the Lord 
24 E. 3. 25. OldN. B; 27 E.3. acc. Then when ſuch heir is made Knight he is to this purpoſe made 


of full age, and as much is done in Judgment of Law, as if he had attained to his full age of tweny oy 
years 3 yg ſuch age the Law intendeth him able to do Knights ſervice. And now when the Kip ' 
-maketh him Knight before ſuch age, the intendment and preſumption of Law doth give place to th; / 
| Judgment and proof to the Contrary, and now he is to this purpoſe ſet and computed of full age, Tha 


admit he hath accompliſhed his age of 21 years, without queſtion the Lord ſhall have the value & 
marriage : But at the Common Law it'was taken, that by the making of him a Knight within age, (far 


.much as in-Judgment of Law as to this purpoſe he was of full age tor his ability to do Knights ſenig) 
.preſently his land ſhall be out of Wardſhip. And therefore it was provided by the Statute of Myy 


"Charta, Cap. 3” Tta tamen quod fi ipſe dum infra etatem fuerit fiat Miles , nihilominus terra remanyt j 


Cuſtodia Dominorum ſuorum. So that although ſuch heir within age be made Knight, and therefarw- | 


that purpoſe eſteemed of full age, yet the Lands ſhall remain in the Lords Cuſtody until his age o 11 
years by the purview of the ſaid At. And if the Law had not been clear for the value of the maria 


for the cauſe and reaſon aforeſaid, without doubt the makers of the ſaid Act would have made «provi 


for the ſame, as well as f@r the Land. 3. It was Reſolved, That when the King maketh the her 
parent within age of a Tenant hy Knights ſervice, a Knight, in the Life of his Anceſtor, and after 
the Anceſtor dieth, the ſaid heir within age, in this caſe he ſhall be out of Ward, and (hall pay none 
of them arriage,nor the Lord ſhall not have the cuſtody of the Land: for in ſuch caſe by the makingohim 
Knight in the life of his Anceſtor, he hath made him of full age, ſo that when his Anceftor'dieth, noin 
tereſt either in the body, or the Land ſhall ever veſt in the Lord. And the Statute of Magna Chmufir 
the Cuſtody of the Land doth not extend to the fame : For the purview theagof extendeth only whenthe 
heir in Ward (infra etatem ) is made Knight, then remaneat terra in Cuſtodia,'&c, but when the heirs 
made Knight in the lite of his Anceſtor, then the Cuſtody cannot remain or continue, which newrhad 
any. beginning or cfſence, and therewith agreeth Ratcliff's Caſe in Plow. Com. 4+. The: Juſtices fad, 
they ought'to have p. oh Conſideration in all Caſes @&pending befoxe them, not only to the anteedent 


- (er. of the preſent cale in Queſtion) but alſo of the Conſequent, ſe. what general prejudice will fillow 


thereupon, either to the King, or Subje&t 3 and ſurely great prejudice would be to the King if the La 
ſhould be otherwiſe in the principal Caſe 3 for it may be great prejudice to the King in his Wards 


not only of Knights made by himſelf, but by his Lieutenants in Ireland and elſewhere. Alſo nove will 


buy any Ward(hip of the King, when notwithſtanding they have paid the value thereof to the King, wo 
hath paſſed-the ſame under the great Seal, (as,the Plt. hath in the Caſc at Bar) by the making of him? 
Knight ſhould bar hit of the value of the marriage : fora man will give little or nothing, tor a tit 
which dependeth upon incertainty. Alſo it ſhall be very prejudicial to the Subjes, if after their Wat 
are lawfully veſted in.them, they ſhall be deprived of them-by making of them gs, eſpecially whe 
it appeareth by 7 H. 4. that a man may be made a Knight, ſo ſoon as he is baptized. +5. It was Relol 
ved, That when the heir within age is made Knight, after tender made to him, (as he was in the caſe 
Bar) although that he wichin age marrieth elſewhere, yet he ſhall not pay 'the forfeiture of the marriage? 
for by the making of him Knight, he is' out of the Wardſhip and Cuſtody of the Lord For after tt 
Roight, heis ſw j#ri, and may employ himſelf in feats of Arms to defend the Realm, 8c. and therefore 
ought not be within, the Ward(hip or Cuſtody of any one; and none ſhall pay forfeiture, but when after 
refuſal he marrieth himſelf during the time he is in Ward to the Lord 3 and the ſame appeareth by theY# 
tute of Merton, Cap, 6, $i ſe maritaverit ſine licentia Domini ſui-& ſi auferat maritagium ſunm, &- whid 
words cannot. be meant when he is out of Ward and Cuſtody, no more than when he is marrie 
age of 21 years 3 But as the Gardian hath ſome prejudice by the loſs of his forfeiture in ſuch caſe, by te 
making of his Ward a Knight, ſo he hath, benefit alſo: For although the Gardian in Knights ſervice ay 


Part Y], 


onaſtery, and the ſaid grant cannot extend to create a Tenure, The honda 
« + ach Tit by v4 making, of he Defendant Knight, he was diſcharged in Law of the __ . 
d this Caſe was referred to the two Chief Juſtices and Chict Baron, who Hil. , Geol 
at Serjcants Inn heard the Caſe argued by Topham of Council with the Defendant, and Francis Bay with 
the Plaintiff, And afterwards in Eaſter Term it was again argued by Serjeant Hutton for the Defendant, 
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fall age 3 /+ till his body be out of Cuſtody 3 andit ſuch heir dicth before.ſuch age, the Lord ſhall loſe 
the value 3 YE in this Caſe preſently after the heir I made Knight, he may have a Writ de valore marita- 
# becauſe he 18,0ut of the Ward and cultcdy of his Gardian, And the uſual Writ de valore maritatit 
hen he accomplilheth h1s age of 2 x ycars,15,dum fuit infra in gtatem Cuſtodia, &c.Vide F. N. B. 141. and 
Regiſter, and there (hall bea { pecial Count upon the Caſe 3 For note it is not dum fuit infra etatem gene- 
rally,but 41m fuitinfra etatem in Cuſtodiz,0c.which words well ſtand,fpr now he is out of Cultod y. And 
two precedents WCre cited, one of the Earl of Eſſex, 29 Elz. the other of Ratcliff, 1 Fac. both which 
were made Knights during the time they were in Ward, and were ordered by the Court of Wards to 
be diſcharged of the valuc of their Marriages. But upon good confideration of the ſaid precedents it ap- 
peared, that they paſſed ſwb ſilentio, without Argument or any Reſolution of any of the Juſtices at Law; 
and a great number of precedents were ſhewed, which agreed with the Reſolution of the Jultices in this 
Caſe, V. 15 E- 4+ 10. and Br, Gard. 2. E.6. in theabridging of the Caſc of 15 E. 4. and Katcliffs caſe, 
Com, 268, And the ſame was thelaſt caſe that Sir. Fohn Popham Knight (the reverent and honourable 
Chief Juſtice of England, and Counſellor of State to Queen Eljz. and to our Lord the King that now 
is) reſolved, Who was a moſt reverend Judge, of a ready apprehenſion, a profound Judgment, a moſt 
excellent underttanding in the true reaſon of Law, and of univerſal and admirable experience and know- 
ledge of ll buſineſs which concerned the Commonwealth 3 accompanied with a mot rare memory, with 
rpetualinduſtry and labour tor the maintenance of the peace of the Commonwealth, and in all things 
with great conltancy, integrity and patience. | 


Paſeh. 5 Facob. in the (purt of Wards. 
Sir George *Curſon's Caſe, | | A 


I thegreat Caſe in the Court of Wards this term, between Sir George Curſon Knight, and his wife 3p 
Defendants, in an Information on the behalf of Sir Fo. Leveſon Knight, and between-Sir Fo. Leveſin L537 
Plaintiff, and Sackpile Eſqz and Mary his wite Defendants, it was reſolved by the two Chief Jultices, and . 
Chicf Baron, upon arguments, and view of Precedents, That where Sir Walter Leveſon was ſeiſed of a 
| reverhon'in fee holden zn capite expectant upon an eſtate tail (which he had made to &ichard his Son ) he 
F by Indenture in conſideration of blood did covenant to ſtand ſeiſed of the ſaid Reverfion, to the uſe of 

May his Niece, ſc. daughter and heir apparent to the Lady Carſon, Siſter of the faid Sir Waltw , and 

afterwards Sir Richard Leveſon the ſon died without iſſue 3 That in this Caſe the King (ball not have Pri- 

merſcihn by the Statute of 32 and 34 H.8. and that depends upon confideration and conſtruction of 

the words,” and purview of the ſaid Statute,which in effect are,Every perfon having any Mannors:Lands 

&, holden in Capite, &c. ſhall have fulkpower and authority, to give, diſpoſe, will, or alfign, by his 

kt wil.in writing or otherwiſe by any A& or Ads lawfully executed in his life two parts of the ſame 

Mannors, Lands, &c. in three parts to be divided, &c. toor for the advancement of his wife, prefers 

ment of his Children, and payment of his debts, or otherwiſe at his will and pleaſure 3 ſaving always 

and reſerving to the King our Soveraign Lord, the cuſtody, wardſhip, and: primer ſeifin of any-of them, 

&the caſe ſhall require, of as much as ſhall amount to the clear yearly; value of the third part, 8c. Then 
.. t was m conſideration how the Law ſtood concerning Ward(hip and Primer ſeifih in the caſe, before the 

atutes of 32 and 34 H.8, And, 1. It was reſolved, That by the Statute of Marlbridge, De hiis qui GEE Sn: 
' Prinugenitos feoffare ſolent, It was colluſion Sparent to enfeoff his eldeſt ſon, for without queſtion every [75 ] © 
me-would (to-prevent the Lord of his ward) enfeoff his eldeſt Son, if the giving of his land to 
him, ®-whom the land ſhould deſcend by the Common Law, would ſerve in ſuch Cafe. The ſame 

", and for the ſame reaſon, if the Tenant enfeoff his collateral heir apparent, as it. is alſo ſaid, and 
not.denied in Plow Cong.$1. in Partridges Caſe.. *Alſo provition was made when the Tenant doth enfeoff 
Gthers apon colluſi®n, 8c. which was avetred, but it was doubted, if colluſion might be averrcd upon 
particular eftates, as an eſtate for life, or in tail > Andit was holden clearly that no. collafion can be 
 \ avened, when upon an eſtate for life, or in tail : the remainder. or, reverſion was limited or left 
 Wanother, 27'H; 8. 10. 33 H. 6, 14. So when a ſtranger was joyned with the heir, although that. 
the Inheritance was limited to the heirs of the heir, and that che ſtranger had but for term of 
life, as it is agreed in 31-E. 3. Coltuſion 29 & 33 H. 6.-14. So it was taken, that if Gy qute uſe 

d-deviſed his uſe by his will,.no colluſion could have been averred upon *. will. For Nemo 
 Prefumitur ofſe immemor ſue eterne ſalutis, & maxime in articulo mortis, & omne Teſtamentum marte 
Wſummatun eff, And therefore the Stitute of 4 H. 7. cap. 10. which gave the ward(hip of Ciſtuy 
ue #ſe, made exception when a will is by him declared, vide 27 Hl. 8. ig. So if the father had en- 

ed another, either for the advancement of his daughter, or his younger Sons, or tor payment 
his debts; and afterwards to enfeoff the heir; it was not any Collufion, for he was bound to pro-? 
| Vide for them, and therewith agreeth 33 H. 6. 14. 27 H.3. 7. vid. Mich. g. and 10 Eliz. Dyer 260. 
2 and 3 Eljz. Dyer 193. 20 Eliz. Dyer 361. 19 Eliz. Dyer 276. 5 Ma. Dyer 158, Then ſceondly 
It Was refolved, That as the Statute of 32 H.8, gave benefit to the Subject; to have power to deviſe his 
Aands by his lat-will in writing 3 So by the ſaving it gave benefit to the King in the ſaid three Caſes, 
ſe, advancement of his Wife, preterment of his Children, and payment of his debts, that in none of 


| thoſe Caſes the Kivg, (as it appcarcth before) ſhould have benefit of ward, or Primer fciln be- 
fors 
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fore this Statute. And it is to know, that theſe words in the ſaid purview ot the Act (or otherwiſe at 
his will and plcaſurc, any Law, Statute, Cuſtom, or other thing to the contrary thercot notWithitandin 
have referenceand relation only to laft wills, and not to acts executed, and that tor two cauſes, © , 7 
was neceſſary toadd thoſe words to wills, for otherwiſe none could have deviſcd two parts, but gy 
tor the advancement of his wife, or preferment of his children, or payment of his dcbts, and that Was 
not the intention of the a&, but thag he might deviſe two partsto whom he would, {o that a thirq 
deſcended. But it wasin-vain to refer thoſe words, (or otherwiſe, at his will and plcaſure) to agg exe. 
cuted, for he might do the ſame without any authority or power given him by that act. FE; Mandy 
diſpoſitio referri poteſt ad dias res, ita quod ſecundum relationem nam witiatur, & ſecundum aliam mil 
tunc facienda eſt relatio ad illam ut valeat diſpoſitio, & ſemper ita fiat relatio, ut valeat diſpoſitivs Theſg\, 
ter words do illuſtrate it alſo, (ſc. any Law, Statute, Cuſtom, or other thing) farno Law did reltrain 4 
man by a& executed, to convey his land to whom he would by act in his lite, But the Law and gene. 
13] Cuſtom of the Realm did reſtrain men to deviſe their lands to any, it not, that it were by ſome ſe. 
cial cuſtom, in ſome particular place; and that appcarcth by ſundry Statutes and Acts of Parliaman; 
ſo thatthe ſaid words (or otherwiſe) having ſuch conclution, reter only to laſt wills. Allo in the thiy 
Article of 34 & 35 H. 8. of cxplanation it is declarcd That all perſons holding any lands in chief, 
have, and by authority of this preſent Parliament, ſhall have full and frce power, &c. to give, diſpoſe, gy, 
to any perſon, &c. by his laſt will, or otherwiſc,by any act lawtully executed in his lite, two parts ft 
Jands, &c. at his free will and pleaſure, omitting the words of 32 H. 8. ſc. advancement of his wite,pre 
ferment of his children, and payment of his debts. But that doth not take away the at of 32 Hg, x 
to the ſaid three particular caſes, in which Ward and Peimer ſeifin is given to the King : but all oher 
caſes are explained notwithſtanding theſe words (or otherwiſe) by the ſaid ad of 34 & 35 H.8, ;, 
was reſolved, that the faid ſaving of Ward and Primer ſeilin in the faid aft of 32 H.8. ſhall have rain 
only to acsexccuted, andnot to willsz for always in Statutes, relation ſhall be according to the mater 
precedent, for the a giveth to the owner of the land power by his will to diſpoſe but two pans, 
that the third part ought of neceſſity to deſcend 3 and in ſuch caſe the King ſhall be aſſured of the wat. 
ſhip, or primer ſciſin ofa third part. But in the caſeof at executed, he may convey all, and ther 
it was needful to add the ſaving, as'to that : But the fving doth extend only to one of the aid ting 
caſes before particularly named, which, (as hath been ſaid) gave great benefit to the King more than je 
had before, and ſo as to this purpoſe, to makeaGts executed in equipage with Wills. And it was gut 
reaſon to provide for the' ſaid three caſes, becauſe they were ordinary and uſual ; .and every man byty 
Law of God, of nature, and nations, was bound to provide a competent living for his wife, his dil 
dren, and for the payment of his debts. And if the ſaid words (or otherwiſe) ſhall refer as well to 
\ executed, as to Wills, and (hall give wardſhip and primer ſeiſn to the King, not only in the : ſaid pa- 
ticularcaſes, but in all others 3 then if any one conveycth his lands to the uſe of his baſtard, or toancr 
ſtranger, upon any conſideration whatſoever, it ſhall be within the ſaving, which hath oftentime he 
reſolved and adjudged to the contrary. Vide Mich. 12. and 13 El:z, Dyer 296. 14 Eliz. Dyer 313ml 
18 Eliz. Dyer 345. And thereforethe opinion in 2 E. 6. Teſtament, was utterly denied by all, if it tf 
not intended that it was given to a ftranger by act executed, to one of the faid three purpoſes, or .upn 
colluſion. 4. It was reſolved, That if there be grandfather, father, and divers ſons, and the granda- 
ther in the life of the father, conveyeth his lands to any of the ſons, it is out of the aid at of 3248, 
for it is not common noruſual. Et ad eaque frequentius accidunt jura adaptantur , And the f:thcr ought 
to have an immediate care of his ſons and iſſue : but if the father be dead, then the care of themappe- 
| taineth to the grandfather, and then if he conveyethany of his lands to any of the ſaid ſons, it is with 
in the Statute, But it was reſolved clearly, That a voluntary conveyance to the uſe of any of his blood, 
who is not his heir apparent, is not within the aid a& : for none would intend, that he would difin- 
herit his heir on purpoſe to take away the wardſhip from the King, -when every one hopeth to live til 
the age of his heir, much leſs to defeat him of a Primer ſeifif And if other conſtruction ſhall be nude, 
the ſaid three examples, and the naming of his children ſhall be vain, if the a& ſhall extend to very 
other of the bloud. And according to this reſolution in the principal caſe, the experience of the'Lourt 
of. Wards hath always been : and a great number of ſubje&s whoare in peace,ſhall be vexed and troubled 
if the common received opinion ſhall be changed. And accordingly it was reſlved in the Court of 
Wards, in Sir Rowland Hills caſe, in Matthew Drapers caſe, Mich. 22 Eliz, and divcfs others. And ſo 
in 26 cone in Dyer 2 Eliz. 181. in Modies caſe, and 8 Eliz. Dyer 252. in Kniveton's caſe, &c at 
well reſolved. | | ES jo 
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he he Lord. Aburggveny's Caſe. 


a 


Bullen's Caſe. 


Ewcen Robert Bullen Plaingiff, and Richard Gadfrey Eſquire DeferiAnt, Lord of the Mannor of Bale in 
Norfolk, it was agrecd, that the Lord of a Leet, may well have a certain ſumin, as 10 s. prb certo 
Letz, of all the Refiants within his Leet, called ſomctimes Capitaginm, &c, and {ometimes Certum Lete, 
and by ather-names, and the ſame. may have a reaſonable beginning, ſe;il. When the Lord purchaſcd and 
ot the Lect-tor caſe of the Retiants therein, ſo that they need not go to the Sheriffs Torn, but to do their 
Fite rcal at the Lords Lect alſo the Lord of a Lect was at cvery Ee driven at his own cofts to claim 
this Franchiſe, cc. And in the caſe at barr the iſſue was, whether the Plaintiff at the Court Leet men- 
tioned in the record, were a chiet pledge of the ſame Court or not.: and thercupon a ſpecial verdict was 
fund, that the Paintiff was refiant; and that he was certified at the faid Lect, to þe a chief pledge, by 


the chif pledges of the Lect but he made default, and was amerced for his default 2 s. 6 d. { that he . 


did not appear, nor was ſworn as chiet pledge, &c. And it ſcemed to' the Court, that they cannot ad- 
* judge him 2 chiet pledge upon that verdict 3 for Leets were divided in decurizxs or decennas, unde dicitur 
Jx:narii to this day : and out of every ten, (and. one of them being pledge for the other, from whence 
the Court was called Crria viſus franci plegri) one was called Capitalis plegjus, ſer Primarins. fidei-juſſor 3 
and in ſome places at this day, he is called the Tithingman, an in Yorkſhire Tenmantale. And therewith 
apreeth Lambert in his book de priſcis Anglorum legibus, and Fleta lib. 2. cap. 45. and reaſon proveth it 5 
for he cannot be called capital pledge,. but in reſpect that others ate inferiour pledges. Vide the Statute 
of 28 E, 2. deviſu franct pledg. of chick pledges: and our books {pcak_ of thief pledges, Vide 4 E. 3.125. 
146. and 4 E. 3. 30. 45 E. 3. 23. of the old impreſſion, 13 H. 4. 10. So that the retorn of the Con- 
fable, or the preſentment of the Jury in the Leet, doth not make a man chief pledge. And it appeareth 
ot ſaid a&t of 18 E, 2. that it ought to be enquired at the Leet, if all the chief pledges with their de- 
cenners, that, is, the other nine, appears, by which it appeareth, that the tenth pyincial man was 'the 
chichpledge 3 Sed tempara-mutantur & nos mutamur in ills. *S0 that vera inftitutio bujus curie evanuit, & 


zelut, umbra ejuſdem adhuc remanet. And this caſe was vexy obſcure and doubtfull at the firſt, and after - 


wads, materia iſta conſopita fuit in arbitrio. Vide 30 E. 3. 23. ofthe Franckpledge of the Town, and 
hisanthority RE es .'s ro og | 
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. , The Lord Aburgaveni's Caſe. - 


Peter Richard Michelborn Plaintiff, and George Overy Defendant, in a Replevin which began Trinit: 
D 4 Fac. Rot. 1146.-1n the Common Pleas, the ce was ſuch 3 Margaret Pool, and Francis Pool were 
boy - my of 12 acres of land in Keym in Sſſex,. the reverfion'to the Lord Aburgavenie. Afﬀteryrards, 
al, 4/Þliz. Richard Michelborn the, Plaintiff had Judgment in the Common Pleas- againſt the faid Mar- 
bare, inan aQtign of debt of 2901. 24 Maiz, 37 Eliz. the. faid Margaret did releaſe to the {aid Francis 
Palallher eſtate and right in the ſaid land, and afterwards, ſe. 27 Jun. 37 Eliz. The Plaintiff fued exe- 
' utionqut of the ſaid Judgment, for the faid debt, by Elegit, and the (aid 12 acres amongft others, as 


. 'onemoity of the other. lands, 8c. were delivered tothe Plaintiff, and the Plaintiff in barr, of the avowry, 


(which was'for damage feaſance in his freehold) averred the lives of the aid « Margaret and Franch : 


' Theavowant pleaded, that Francis atſigned his intereſt to the Lord Buckburft, who before the taking, had 


furrendred to the Lord Aburgaveny,” and traverſed the life of Francis upon which pled, the Plaintiff 
did demurt in Law, and after argument at barr and bench, Judgment was* given for the Plaintiff, b2- 
cauſe he had traverſed the life of Francis, which was nota thing material, nor iſſuable 3 for non refert 
whether ſhe 'were living or dead : and'in this caſe theſe points: were reſolved. a. Where Judgment is 
given againſt -Marget one of the Joyntcnants for lite, in an ation of debt, and afterwards [he releaſeth 
to her joynt companion before execution, although that Francis to whom the releaſe is made between, 


. them, is now, in by the lefſor,and not by the ſaid 'Margaret,yet toas the Plaintiff who hath Jedgment in 
theaRtion of debt, by which the mouity of Margaret was charged to the Execution) ſhe by her own aCt 
(hall not defeat the Plaintiff of his execution, but as to him. the eltate of Margaret hath confinuance mm 


w, although in truth Francis after the releaſe made, had eſtate -but for her own lite: But it Margaret 


Hhaddied before exccution, the ſurvivor ſhall hold it diſcharged of any execution to be ſued againſt her 
Vid. 13H, 7. 22. 5 H.5. 8. 19 E. 3. charge 13. 17 E. 2., charge 15, 18 E, 2. Execution, Statham. 
1OE. 4,3. 37 H.S. br. Alienation 31. And upon all the ſaid books ic wasgathered for good Law, that 
if two Joyntcnants be infec, and one granteth a rent charge in tee, and afterwards relcaſeth to the 
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n that caſe although to ſome intent, he to whom the releaſe is made. is io by the firſi ſeoffyy 
and no degret is made betwixt them, yet as to the grintce of the rent charge, he is in under the Joyne. 
tenant who relcaſed 3 and he who ſurviveth, ſhalnot avoid it after the death of him who releaſeth ; for 
he who ſurviveth, by acceptance of the releaſe, had deprived himfelt of the means to avoid the Charge; 
for jzrs creſeendi, ſc. the right of ſurvivorſhip was the ſole means' to have avoided it, and the fame j; " 
taly taken away by the releaſe. So the doubt in 32 H. 6.5. well reſolved. 2, It Was reſolved, "th; 
when the releaſe is made to Francis, by which ſhe hath a ſole eftatefor life when ſhe dieth, and he j, the 
ME HL St reverſion entretly, he is in of his old eſtate, yet as to Michelborn, the cltate of Margaret who is yct living 
Wn Uo 8 th hath cantinuance. As if the husbgnd ſciſed of a rent, or Common mn fee, and releaſcth to the Terre 
| Tenarg, this rent is extin&, and yet having rcgardto the wife, it hath continuance, for ſhe ſhall þe 4... 
dowed of it, as it is adjudgedin 5 E. 2.” Dower 143. 10 E. 3. 27.24 E. 3. 29. 34 Afſ. 15. 22 >, 
Dower 131. 44 E. 3. 32. Wid.31 E. 3. Aſſets 5. 11 H. 7. I2, Meſnalty deſcendcth to the tenane Pare 
availe within age, 26 4ſſ. 60. the caſe of the Honowr of Pickering. 


v . 
LA . 
* 
- - 
. 
* 


other, 1 


- 
_ 
a=. V 
FS 


” I: y! 2 
s 4 "M-- v 
" SR I IEC ET 
- £% WEIS 
Em PTE mt, "SAS 
: — I; 


Gn TY 
FIR ; 5 
: 


* 
en a. ox+., 


a 9 PEI 
a 6H ax £8 


» 
CO ne mage oeenty 


SU oe io rem ene eee dn 


_— 
S565 x 


ONS na 


[| Fride 5 Jacobi, in the C ommon Pleas. 


.* : S » bh 
. 


12 ; s Sir Edward Phition's Caſe. 
| [7] g IR Edward Phitton was outlawed at the ſute of R. after Judgmen, before the general pardon 4; x;, 
6, ; for 18 7. and after the pardon Sir Edward dyed, -and now his Executors acknowledged fatisdion 
{| and without any proceſs, (for no proceſs can bg awarded againſtthem upon the outlawry_) they pleaded 
|. the general pardon, and with averment, that they are not any perſons excepted, &c. and in this gle 
hs theſe points were reſolved. 1. That the ſaid Efecutors ſhall take benefit of the ſaid general pardon, by, 
11% which it is enated, "that all the Kings ſubjedts, their heirs, ſucceſſprs, executors, and adminiſtrators, {ll 
be acquitted and pardoned, releaſed and diſcharged of all offences, contempts, and all othex, things, &c, 

and thatir ſhall be expounded moſt beneficial and available for' the | ſubje&, &o and further giveth and 

grantcth all goods, chattels, debts, &c. forfeited, and doth prohibit any Clerk to make out any writ,gc 

_ Provided that every Clerk may make Capias utlag. at the Plaintiffs ſute'againſt ſuch perſons outhyg 

to the intent to compell the Defendant to anſwer : and that the party ſhall ſue a Scire' facias, before the 

pardon in that behalf ſhall be allowed 3 which is as much as to ſay, having regard only to the Plainti, 

but having regard to the King, it is an abſolute pardon and grant of his goods, 6«c. No this, The, 

cometh another Proviſo. That this a& ſhall in no wiſe extend.” to any perſon outlawed upon any wit 
. of Capias ad ſatisficiendum , untill ſuch time; as the perſon ſo outlawed , ſhall ſatisfie, vr otherwiſe 

agree with the party 3 and that is intended: always as to the party Plaintiff, for, fox him the pr- 

; Viſion is made. But againſt the Kiyg, he is a perſon able to take benefit of the pardon, and capabledf 

| [89] his goods againſt the King : ſo nojg, he ia perſon able by the pardon, againſt the King, but not | t 


the party Plaintiff; as a 'Villat is..diſabled* againſt his Lord, not as to any dther : and thit 
appeareth by confiruGion upon the whbleaq. 2." It was reſolved, that —_—_ the words ofthis lat- 
ter Proviſo are, (untill ſuch time as the perſon outlawed ſhall fatishe) that is,. ſuch intereſt in the perſea, 
_ outlawed, that although he dieth after the pardon, yet the Executors may fatisfic, and have benefit ofthe 
' | RR pardon. 3. Fdraſmuch as this aſe is no Scire facias, nor Capias utlagatum, nor other proceſs lyeth agaial 
_— . the Executors, they may, (after ſatisfaction acknowgedged) gratis come in, (for ntcefſity without proce 
- + Ui and Plead the Zeneral pardon,” with averment, that they are not any perſons'excepted. And fee adult 


; ko I : in the beginning of the, at, that every ſubje& by himſelf, or his torogh Tray plead this 5& for his 
E | or their diſcharge, &c. Vide 3 Eliz. Dier 201. upon the Statute of 23 H. 8.'Executors ſhall haveMaint. 


: 6 E.6. Bendloes. Executors ſhall have reſtitution upon the 'Statute of 2a H. 8. AlſogAdminiltators 
MY | ſhall have a writ 'of Error upon 27 Eliz. as it was adjudged Mich. 36 Eliz. in the Lord Mordans caſe in 
bp. the Exchequer chamber z yet theſe Statutes ſpeak only of .the'patty, and not of his Executors or Admint- 
. firators, Vide28 Aſſ. p.7,11 E.3. Exccutors 9, +4 TE © | 
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Sir Edward Coke K* &c. 


PART VII 


 Poſtnari. 
Calvin's Caſe, Trin. 6 Jacobi Regis. 


WE FIJI Acobus Dei gratia Anglie, Scotie, Franchie, & Hibernie Rex, fidei defenſor, &c 
"IS ' Vie Midd' Salut, Queſtus eft nobis Robertus Calvin gener. quod Richardus Smith 
D 2 & & Nicholaus Smith injuſte & fine judicio diſſeiſe enum Z libero tenemento ſuo in Hag- 
Ya gard, alias Hapgerſton, alias Aggerſton, in paroch* Santi Leonardi in Shorditch in- 
Me [ra triginta annos jam ultim, elapſos; Et ideo tibi precipimus quod fi predius Ro- 
Da  bertus fecerit te ſecurum de clameo ſuo proſe, tunc fac” tenementum ill. reſeiſ. de catallis 
Sh que in ipſo capt. fuerint, & Ipſum tenementum cum catallis eſſe in pace uſque diem Jo- 
SHANE RS 21s proxim. poſt quindena Sandti Martini proxim. futuri Et interim fac* ij liber. 
KO,  "*'F. & legal: homines de viſn, illo videre tenement. il” & noming eorum imbr. Et ſumms 
us per bonos ſuumme quod tune fint coram nobis ubicunque tunc fuerimus in Angl* parat. inde facere vecognit. 
Etfure per vad* & ſalvos pleg” predifios Richardum & Nicholaum vel ballivos ſuos fi ipfh invent” non fuerint, 
gud tune fint ibi aud” ilÞ recognit's Et habeas ibi ſumm” nomina pleg”, & hoc breve. T. meipſo apud Weſtm. 
tertio die Novembris, Anno regni noſtri AngPs Franc*, &+ Hibern' quinto, & Scotie quadrageſumo prims. 


Pro quadragint. ſolid” ſolut* in 
Hanaperio. 


Kindeſley. 


Aſiſa ven, recogn” fi Richardus Smith & Nicholaus Smith injuſte & ſine judicio diſſeiſ. Robertum Calvitt 
gener” de libero tenemento ſro in Haggard, alias Haggerſton, alias Aggerſton in parochia Sand Leonardi in 
Sher ach infra triginta annos jam ultimos elapſos : Et unde idem Roberts, qui infra etatem vigint. '& wnius 
amor exiftit, per Tohannem Parkinſon & Willibelm: Parkznſon gardianos ſuos per cur” domini. regis _ ad hoc 
cnundim & diviſim ſpecialiter admiſſ, querittr quod diſſeiſ, eum de uno meſſ. cum pertin', Oc. predict 


"Richardus & Nicholaus per Willihelm. Edwards attorhat. ſuum ven, & dicunt quod predictus Robertus ad 


oreve ſunm prediium reſponderi non debet, quia dicunt, quod preditius Robertus eft alienigen. nat1s quinto die 
; Wembr anno regni domini regis nunc Anglie, Francie, & Hiberne tertio, & Scotie triceſſimo nono apud Eden- 
orongh infra regnum ſuum $ jp predift. ac infra ligeanc* difti domini Regis diGi regni ſui Scotie, ac extra 


. Hgeanc® diet domini Regis regni ſui Anglie, Muodque tempore nativitatis predidi Roberts Calvin ac dit antes 


ltr 2 ce 


om onto 


w 67 Ti ( afvin's Cafe. Pare VIL, 


& continue poſtea predicium regnum Scotiz, per jura, leges, & ſtatuta ejuſdem regui propria, & yy fer 
jara, leges, vel Ratuta hujus regni Angliz, regulat. & gubernat. fuit et adbuc eſt, Er boc parat® fant 16. 
rificare, uide pet. judicium ſi predifgus Robertus ad. hreve ſuum predicium reſponderi debeat, ec, F, Ms 
difius Robertus Calvin drcit, quod predifium placitum per predifos Richardum & Nicholaum fuperin 
placitat. minus ſufficiens in lege exiſtit ad ipſum Robertum a reſponſ. ad breve ſunm predifium baberd 
repellend. quodque ipſe idem Robertus ad placit. ill” modo & forma predid. placitat. neceſſe nou bebe 
nec per legem terre tenetur reſpondere. Et hoc parat. eſt varificare,unde petit judicium: Et quod prog Ri. 
ONS chardus & Nicholaus ad predid. breve ipſius Roberti reſpondeant.Ee predicit Richardus & Nicholas, 
it ] 15hF; | quo ipft [ufficien.materiam in lege ad ipſum Robertum 4 reſponſ. ad breve prediium habend repetlene T8 
(38-[543 06 perius allegaver, quam ipſt parat. ſunt verificare, Quam quidem-materiam predifius Robertus n01 tie 
nec ad eam aliqualiter reſpondet, ſed verificat. all penittes admittere olmnino recuſat ut prins pet, judiginn 
ſi predifius Robertus ad breve ſuum predidnm reſponderi debeat, &c. Er,quia cur” domini Regic his 4, ju- 
dicio ſuo de & ſuper premiſſ.reddendo nondum adviſatur,dies inde dat.eſt partibus pred.coram doming Rey 
apud Welimonalter. uſque diem Lune prox.poſt ofiab. Sandi Hillarii de judicio ſo inde audiend), e qd 
eur,domini Regis bic inde nondum, &c. Et ſiſa pred” reman” capiend.coram eodem domino Rege uſque ey, 
dem diem Lung ibidem &c. Et vicecom. diſtring* recogn. Aſſiſe pred”. Et interim fac'viſum, &c, 44 qWen 
: diem coram*domino Rege apud Weſimonaſtcr ven. tam pred.Robertus Calvin per gardianos ſacs pretjp 
quam pred. Richardus Smith 6& Nicholaus Smith per attornat. ſuum pred . Et quia cur domini Kegy bis 
[2] Adejudicio ſuo inde & ſuper premiſſis reddendo nondum adviſatur, dies inde dat. eſt partibus Pred, cirm 
domino Rege apud Welim. uſque diem Lung prox.poſt craftin'; ; F619; domint a: Jjaditio ſus inde audiry} 
eo quod cur, domini Regis hic inde nondum, &c. Ft aſſiſa pred. reman. ulterius capitnd* uſque eunden < 
em Lyne ibidem, &c. Et vicecom. ſicut alias diſtring* recogn.aſſiſe pred.et interim fac' viſum &c. 44 (ven 
diem coram domino Rege apnd Weltm. ven. tam pred. Rob. Calvin per gardianos ſuos pred”, quan pred, 
Richardus Smith & Nicholaus Smith per attornat. ſunm pred. &c. Et quia curia &c. 

The queſtion of this matter in Law was? whether Robert Calvin the Plaintiff (C being born in 52x. 
land fince the Crown of England deſcended to his Majeſiy ) be an alien born,and conſequently diſabled 
How this caſe £, bring any real or perſonalaction for any lands within the Realrh of England. Aﬀeer this caſe hadbeer 
_ procced- argued in the Court of the Kings Bench, at the barre, by the counſel learned of either party,the Judgs 

of that court, upon conference and conſideration of the weight and importance thereof, adjourne 

- the ſame ( according to the ancient and ordinary courſe and order of Law) into the Exchequer chan; 
ber, to be argued openly there firſt by the counſel Jearned of cither party, and then by all the Judy 
of England : where afterwards the caſe was argued by Bacon Sollicitor General, on the part of ty {MW 
Plaintiff, and by Laur. Hide for the Defendant: and afterward by Hobart Attorney General for & MW 
Plaintiff, and by Scrjeant Hatton for the Defendant : an#4n Eafter term laſt, the cafe was arguedy 
Heron puiſne Baron of the Exchequer, and Foſter puiſne Judge of the Court of Common Pleas; ad 
on the ſecond day appointed for this caſe, by Crook puiſne Judge of the.RKings Bench, and 41thank; 
ron of the Exchequer : the third day by Szigge Baron of the Exchequer, and Williams one of th 
Judges of the Kings Bench: the fourth day by Daniel one of the. Judges of the-Court of Common Pls, 
and by Telverton one of the Judges of Kings Bench': And in Trinity Term' following, by Warknn 
one of the Judges of the Common Pleas,and Fenner one of the Judges of the Kings Bench: and aftrhy 
Walmſley one of the Judges of the Common Pleas, and Taxfield chief Baron : and at two ſeveral diy 
in the ſame Term, Coke chict Juſtice of the Common'Pleas, Fleming chief Juſtice of the Kings Bad, 
and Sir Thomas Eggerton, Lord Elleſmere, Lord Chanchellor of England, argued the caſe ( the likegl 

[| » ] in diſability of Robert Calvins perſon being pleaded: mntatis mutandis in the Chancery in a ſutether 

for evidence concerning lands of inheritance,and by the Lord Chancellor adjorned alſo into theExche 

| quer chamber, to the end that one rule might over rule both the ſaid caſes. ) And firſt ( for that In 
tend to make as ſummary a Report as I can ) I will at the firſt ſet down ſuch arguments and objeRios 

The argu- as were made and drawn out of this ſhort record againſt the Plaintiff,by thoſe that argued for theÞt- 
"9rd oF fendants. It was-obſerved; that in this plea there were four Nouns, quatzor nomina, which were al 
part of the de. 1d 10mina operativa, becauſe from them all the ſaid arguments and objections on the part of the De: 
tendant. fendants were drawn : that is to ſay, 1. Ligeantia (which is twice repeated in the plea, for itisfaid, 
Infra ligeantiam domini regis regni ſui Scotiz, et extra ligeantiam domini regis regni ſui Angliz )2.Rty: 

aum ( which alſo appearcth to be twice mentioned, viz. reguum Anglie,and regnum Scotie.) 3. Lig 

( which are twice alledged, viz. Leger Anglie, and leges Scote, twolſeveral and dinſtind& Laws. ) 44 

' Tienigina (which is the concluſion of all,;viz.that Robert Calvin is Alienigena.) By the firſt it appeat: 

eth, that the Defendants do make two ligeances, one of England, and another of Scotland, and tron 

theſe ſeveral ligeances two arguments were framed, which briefly may be concluded thus. Whoſoevet 

is born infra ligeantiam, within the ligeance of King James of his kingdom of Scotland, is Alienigns, 

an alien born, as to the kingdome of England : but Kobert Calvin was born at Edenborough, within tht 

ligeance of the King of his kingdom of Scotland; therefore Robert Calvin is Alienigena, an alien born, 

Tn as to the kingdom of England. 2. Whoſoever is born extra ligeantiam, out of the ligeance of King 
TA ENT Rt if James of his kingdom ot England, is an alien as to the kingdom of Eng/and: but the Plaintiff was born 
JAY WT 3+ LOR N out of the ligeance of the King of his kingdom of England; therefore the Plaintiff is an alien,&cBoth 
Pe theſe arguments are drawn from the very wards of the Pleazviz. Quod pred.Robertus eft alienigets,0s 
"410 ts 5 Novemb, anuo regni domini Regis nunc Anglie,&c. tertio apud Edenborough infra regnum vcotie, 
2108 ac infra ligeantiam dicii domini Regis difii regni ſui Scotiz,ac extra ligeantiam difii domini regis regii/u 
Angliz. From the ſeveral kingdoms, viz. regnum Anglie and regnum Scotie, three arguments we 

' drawn: 1, @uaudo duo jura (imo duo regna ) concurrunt in una perſona, equimm eſt ac ſi eſſent in diveſt; | 
but in the Kings perſon there concur two diflin& and ſeveral kingdoms; therefore it is all one # ! 


3 ] they were in divers perſons, and conſequentlythe Plaintiff is an alien as all the Antenats be, for ” 
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they were born under the I;geance of another King. 2. Whatſoever is due to the ' Kings ſeveral poli- 
' rique capacitles of the ſeveral kingdoms is ſeveral and divided: but ligeance of each nation is due to 
. * the Kings ſeveral politique capacities of the leveral kingdoms 3 Ergo, The ligeance of each nation is 
ſeveral and divided, and conſcquently the Plaintiff is an alien; for that they that be born under feve- 
ſ mal ligeances arc aliens one to another. 3. Where the King hath ſeveral kingdoms by feveral titles and 
deſcents > there allo are the ligeances {everal: but the King hath theſe two kingdoms by ſeveral titles 
l and deſcents 3 therctore the ligcanccs be ſeveral. Theſe 3. arguments are collected alfo from the words 
. of the plea before remembred. 
; \ Fromthe ſevcral and diſtinct Laws of either kingdom, they did reaſon thus; 1. Every Subject that 
; :- born out of the extent and reach of the Laws of England, cannot by judgment of thoſe Laws be a 
, natural ſuvzeR to the King, in reſpect of his kingdom of England: but the Plaintiff was born at 
EJenborough, out of the extent and reach of the Laws of England; therefore the Plaintiff by the judg- 
. \ mentof the Laws of England cannot be a natural Subjc& to che King, as of his kingdom of England: 
Fi 2. That SubjeA, that is not at the time and in theplace of his birth inheritable to the Laws of Exeland, 
«| cannot be inheritable or partaker of the benetits and priviledges given by the Laws of England : but 
.N the Plaintiff at the time, and in the place of his birth was not inheritable to the Laws of England, 
* = (but only to the Laws of Scotland) therefore he is not inheritable or to be partaker of the benefits ot. \ 
: | priviledges of the Laws of England. 3. Whatſocver appeareth to be out of the juriſdiction of the Laws 
0 of Eng/and,cannot be tried by the ſame Laws: but the Plaintiffs birth at Edenborongh is out of the ju- 
: riſdidtion of the Laws of England therefore the ſame cannot be tried by the Laws of England. Which 
q three arguments were drawn from theſe words of the plea, viz. Puodque tempore nativitatis pred.Ro- 
c berti Calvin, ac dir antea, et continue poſtea, predicium regnum Scotix per jura, leges et (tatuta ejuſdem 
mM 


regni propria, et non per Jura, leges,ſeu ſlatuta bujus regni Anglie regalat” et gubernat” fuit,et adbuc effily 
, Froqp this word Alienigens they argued thus. Every Subject that is aliene gentis (i.e. Jaliene ligeantie, 
| ef alienigeua: but ſuch a oneis the Plaintiff; therefore, 6&c. And to theſe nine arguments, all that 
" KF mas (poken learnedly and at large by thoſe that argued againii the Plaintiff may be reduced. _ 
4 But it was reſolved by the Lord Chanchellor and twelve Judges, viz. the two chief Juſtices, the 
chief Baron, Juſtice Feuner, Warbarton, Telverton, Daniel, Williams, Baron Snig, Baron Altham, 
| Juſtice Crooke, and Baron Heroz, that the Plaintiff was no alien, and conſequently that the ought co 
ul WW hecanſwered in this Affiſe by the Defendant. | 
This caſe was as elaborately, ſubſtantially, and judiciglly argued by the Lord Chancellor, and How this caſe 
by my brethren the Judges, as I ever read or heard of any and fo in mine opinion the weight and con- ns 
ſequence of the cauſe, both in preſent er perpetzis futaris temporibus juſtly deſerved: for though it was yy une) | 
one of the (hortett and leaſt that ever we argued in this Court, yet was it the longeſt and weightieft that and the Judges 


(5) 


ever was argued in any Courts the thortelt in ſyllables, and the I6ngeſt in ſubſtance the leaſt for the va- 
Jue (and yet not tending to the right of that leaſt ) but the weightieſt for the conſequent, both for the 
preſent, and for all poſterity, And therefore it was ſaid,that thoſe that had written de foſilibus did ob- 
ſerve,that gold hidden in the bowels of the carth, was in reſpe& of the maſſe of the whole earth, par- 
vum in magno ; but of this ſhort plea it might be truly ſaid (which is more lirange) that here was mag= 
num in parvo, And in the arguments of thoſe that argued for the Flaintiff I ſpecially noted, That al- 


beix they ſpake according to their own heart, yet they ſpake not out of their own head and invention : Jobs. 8: 


wherein they followed the counſel given in Gods book, Interroga prijtinam generationem ( for out of the 
old helds muſt come the new corn ) et diligenter inveſtiga patrum memoriam, and diligently ſearch out 
the judgments of our forefathers: and that for divers reaſons. Firſt on our own part, Hejterni enim ſu- 


-u mu et ignoramus et vita noſtra ſicut umbra ſuper terram : for we are but of yeſterday, ( and therefore had 
lh need of the wiſdom of thoſe that were before us) and had been ignorant (if we had not received light 
tn and knowledge from our forefathers ) and our days upon the earth are but as a ſhadow, in reſpect of the 
Nh. old ancient dayes and times paſt, wherein the Laws have been by the wiſdom of the molt excellent men, 
wo in many, ſuccetfions of ages, by long and continual experience ( the trial of right and' truth ) fined 
| De and refined, which no one man ( being, of ſo ſhort a time ) albeit he had in his head the wiſdom of all 
ki j the men inthe world, in any one age.could never have effected or attainted unto. And therefore it is = 
1 optma regula, qua nulla e(t verior aut firmior in jure, Neminem oportet ſe ſapientiorem le ibus : A [.4 ] 
Rep- » 0 l : jare, ne po e P [4 no man 
Los ought to take upon him to be wiſer than the Laws. Secondly,in reſpe& of our forefathers : Ti (ſaith 
4.4 the text) docebunt te,et loquentur tibi,et ex corde ſuo proferunt eloquia,they (hall teach thee,and tell thee, 
gels and ſhall utter the words of their heart, without all equivocation or mental reſervation, they (T (ay ) 
| from that cannot be daunted with fear of any power above them, nor be dazled with the applauſe of the po- 
ſoevet pular about them, nor fretted with any diſcontentment (the matter of oppolition and contradiction) 
gin, Within them, but ſhall ſpeak the words of their heart, without all affeCtion or infection whatſoever. | 
= the Allo In their arguments of this cauſe concerning an alien,they told no ſtrange hiſtories, cited no for- 
born, Teign Laws, produced no alien preſidents, and that for two cauſes : the one, for that the Laws of En- 
King gn are ſo copious in this point, as God willing by the report of this caſe ſhall appear: the other, 
ord 8 their arguments concerning an alien born,ſhould become forreign,ſtrange,and an alien to the ſlate * 
«Both ; the queltion, which being queſtio juris,concerning feechold, and inheritance in England,is only to be 
14,14- ecided by the Laws of this Realm. And albeit I concurred with thoſe that adjudged the Plaintiff ro 
oct Fo no aliens yet do I tind a meer ſtranger in this caſe, ſuch a one as the eye of the Law (our books and 
gi ſu fo cafes)never ſaw,as the cars of the Law (our Reporters never heard of, nor the mouth of the Law 
5 wert ke Judex oft lex loquens ) the Judges qur forefathers of the Law never taſted : I ay, ſucha one, as the 
liveft: | . _ of the Law,our exquilite-and perfe& Records of pleadings,cntrics, and jugdments (thar make 
#1 "2 and true diſtribution of all caſes in queſtion ) never digelted. In a word, this little plea is 
cor tht 8rcat firanger co the Law of England, as ſhall manifeſtly appear by the reſolution of this _ 
the nd 
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4 And now that I have taken upon me tomake a report of their arguments, I ought to do the ſame ag m4, 
or the Re- ly, fully, and fincerely, as pothhbly I can : howbeit, ſeeing that almoſt every Judge had in he courſe 
porter doth þ;jc arpument a peculiar method, and I muſt only hold my ſelf toone, I ſhall give no jult offence to an 
ule. if I challenge that which of right is due to every Reporter,that1s,to reduce the ſum and cfte& of allto ſuch 
a method.as upon confideration had of all the arguments, the Reporter himſelf thinketh to be titteg and 
cleareſt for the right underſtanding of the true reaſons and cauſes of the judgment and reſolution of the 
caſe in queſtion, 
In this caſe fivethings did fall into conſideration. 1. Ligeantia. 2. Leger. 3. Regna, 4. Alienige, 
what things 5. What legal inconveniences would enſue on cither ſide. ; | 
did fall into 1. Concerning ligeance : 1. It was reſolved what Iigeance was : 2. How many kinds of ligeances there 
on 5550 were : 3. Where ligeance was due : 4. To whom it was due : and laltly, How it was due. 

"Fs 2. For the Laws : 1. That ligeance, or obedience of the ſubject to the Soveraign, is due by the Lay 
of nature : 2. That this Law of nature is part of the Laws of England: 2. That the Law of nature wy 
before any judicial or municipal Law in the world : 4. That the Law of nature 1s immutable and canpy, 
be changed. 

3. As touching the Ringdoms: How far forth by the-a& of Law the Union is already made, and 
wherein the. Kingdoms do yet remain ſeparate and divided. 4 

4. Of Alienigena, an alien born : 1. What an alien born is in Law : 2. The diviſion and diverſity of 
aliens. 3. Incidents to every alien. 4. Authorities in Law. 5. Demonſtrative concluſions upon th 
premiſſes, that the Plaintiff can be no alien. TD 

5. Upon due conſideration had of the conſequent of this caſe : What inconveniencies legal ſhould 
follow on cither party. 

And theſe ſeveral parts I will in this Report purſue in ſuch order as they have been propounded; and 
firſt de Ligeantia. 


--— The firſt gene- 1. Ligecance is a true and faithfull obedience of the ſubje& due to his Soveraign, This ligeance and 


ral pare What obedience is an incident inſeparable to every ſubject 3 for as ſoon as he is born he oweth by birth-ight 
Iigeance ls. Jjpcance and obedience to his Soveraign. Ligeantia eſt vinculum fidei : and Ligeantia eft quaſi legit eſſmia, 
Ligeantia eſt ligamentum, quaſi ligatio mentium \ quia ſicut ligamentum eſt connexio articulorum &- junduaryy, 
&c, As the ligatures or ſtrings do knit together the joints of all parts of the body, ſo doth ligeance jo 
together the Soveraign and all his Subjects, quaſi uno ligamine. Glanvil, who wrote in the reign of H, 2, 
lib. 9. cap. 4. ſpeaking of the connexion which ought to be between the Lord and Tenant that holdeh 
by homage, ſaith, That mmiua debet eſſe domini & fidelitatis connexio, ita quod quantum debet domino ex jy 
1 agio, tantum illi debet dominus ex dominio, preter ſolam reverentiam, and the Lord (faith he) ought to defend 
his tenant, . But between the Soveraign and the ſubje& there is without compariſon a higher and 
connexion 3 for as the ſubje& oweth to the ' King his true and faithful ligeance and obcdience, (o th 
| Soveraign is to govern and prote&t his SubjeQs, regere & protegere ſubditos ſuos : 10 as betwen the Sot- 
[ 5 ] raignand ſubject there is duplex &- reciprocum-ligamen : quiaſicut ſubditus regi tenetur ad obedientiam, ian 
fubdito tenctur ad proteftionem : merito igttur ligeantia dicitur a ligando, quia continet in ſe duplex ligamen, And 
therefore it is holden in 20 H. 7,8. that there is a liege or ligeance between the King and the ſubg 
And Forteſcue cap. 13. Rex ad tutelam legis, corporum & bonorum erefius eft, And in the Acts of Parliament 
of 10 R. 2, cap. 5. & 11 R. 2.cap. 1. 14 H.S. cap. 2. &c. Subjeas are called liege people : _ 
aRsof Parliamentin 34 H.S, cap. 1. & 35 H. 8. cap. 3. &c.the King is called the liege Lord of his 
— jcas. And with this agreeth M. Skene in his book de expoſitione verborum (which book was cited by one 
of the Judges which argued againſt the Plaintiff) Ligeance is the mutual bond and obligation betweenthe 
King and his ſubje&s, whereby ſubjesare called his liege ſubjects, becauſe they are bound to obey and 
ſerve him, and he is called their liege Lord, becauſe he ſhould maintain and defend them. Whereby itap 
peareth, that in this point the Law of England, and of Scotlandis all one. Therefore it is truly faid tat 
[waruy' trabit ſubjectionem, & ſubjefio protetiionem. And hereby it plainly appearcth, that ligeance dothnot 
egin by the oath in the Leet 3 for many men owe true ligeance that never were ſworn ina Leet, and the 
fwearing in a Leet maketh no denization, as the book is adjndggy. in 14 H, 4. fol. 19, This word ligrance 
Is well cxpreſled by divers ſeveral names or Synonymia which we find in our books, Sometime it is all 
the obedience or obeyſance of the ſubje&'to the King, obedientia regj, 9 E. 4. 7. 9 E. 4.6. 2 Rep 3 W 
the book of entries, Ejedtione firme 7. 14 H. 8. cap. 2. 22 H. 8, cap. 2. $. &c, Sometime he is called 4 
ratural. liege man that is born under the power of the King, /#b poteftate regis, 2 H. 3. tit. Dower. V-k 
Statute de 11 E, 3. cap. 2. Sometimes ligeance is called Faith, Fides, ad fidens regis, &*c. Bratton wiv 
wrote in the” reign of H. 3. lib. 5. tratiat. de exceptionibus. cap. 24. fol. 427. Eft etiom alu 
exceptio que competit ex perſona querentis, propter defeium nationis, ut fi quis alienigena qui fuit ad fidem 1 
Franc. &c. And Fleta (which book was made in the reign of E. 1.) agreeth therewith 3 for 16.6. c #} 
de exceptione ex omiſſione participis, it is ſaid, vel dicere potuit, quod nibil juris clamare poterit tanquam pul 
ceps eo quod ft ad fidem regis Francie, quia alienigene repelli debent in Anglia ab —_ donec fuerunt ad þ 
dem regis Angliz. Vide 25 E. 3. de natis ultra-mare, foy & ligeance del Roy Dengliterre : 6 Litth 1% 
c. Homage, ſalvelc foy, quod ico doy a noſtre ſur le Roy : and Glaniil, I. 9. c. 1. Salva fide debit 
no Regi & beredibus ſuis. Sometimes ligeance is called ligealty, 22 Af. Pl, 25. By all which it evidently 
appearcth, that they that are born under the obedience, power, faith, ligealty, or ligeance of the King ** 
rlatural ſubjects, and no aliens. So as, ſeeing now it doth appear what ligeance is, it followeth order, 
that we {peak of the ſeveral kinds of ligeance. But herein we need to be very wary, for this caval 
law giveth «bi lex non diſtinguit,nec nos diſtinguere debemus : and certainly lex non diftinguit, Þvt where 
ona membra dividentiaareto be found out and proved by the law it ſelf. ; DF 
How many 2: Thereis tound in the law four kinds of ligeances : the firſt is, ligeantia natzralis, abſolnta, $% 
kind of lige- #ndefinita : and this originally is due by nature and birthright, and. is called alta ligeantia, and " Lo 


ances there be 
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oweth this is called ſubditus natits, ſ he ſecond is called /}zeantia acquiſita, notby nature but by acquili- 
tion or denization, being called a denizen, or rather donaizon, bccauſe he is ſubditus datus. The third 
is ligeantia localis, wrought by thc law, and that is whenan alien that is in amity cometh into* England, | 
becauſe as long, as he is within England, he is within the Kings prote&ton 3 therefore ſo long as he 15 
there, hC owcth unto thc King a local obedicnce or ligeance, tor that the one (as it hath been ſaid draw- 
« the other. The fourth is a legal obedicnce, or ligeance which is called legal, becauſe the municipal 
12s Of this realm have preſcribed the order and form of it ; and this to be done upon oath at the Torn * 
or Leet.* The firlt, that 1s, ligeance natural, 6c. appeareth by thg ſaid aQts of Parliament, wherein the Ligeartia na: 

King is called natural liege Lord, and his people natural liege ſubjects 3 this alſo doth appear in the in- {*wralis. 

iAments of Treaſon which of all other things are the moſt curiouſly and certainly indited and penned: ) | 
vor in the indlickment ofthe Lord Dacre, in 26 H. 8. it is ſaid preditius dominus Dacre debitun fidet & li- 
geantie ſue quad prefato @o7ino.regi naturaliter & de jure impendyre debuit, minime curans, &c. And Reginald PS = * 4 
Pol was indicted in: 30 Hl... tor committing treaſon contra dominum regem ſupremum & naturalem domix : 
mm ſum. And to thisend werecited the indiment of Edward Duke of Somerſet in 5 E. 6. and many 

athers both of ancient and latter times. But in the indictment of Treaſon of Fohn Dethick, in 2 & 3 

Phil, &+ Mar. it is ſaid, quod predict. Johannes machinans, &c. predict. dominum Philippum &  dominam 

Marian ſupremos dominos ſuos, and omitted (naturales) becauſe King Philip was not his natural liege 

Lord. And of this point more ſhall be ſaid when we ſpeak of local obedience. The ſecond is ligeantia Ligeattia ats 


acquiſita, Or denizativn : and thisin the books and tecords of the law appeareth to be threefold : 1. ab- 4#ſtas : 

ſolute, asthe common denizations be, to them and their heirs, withour any limitation or reſtraint : © - © 
2, limited, as when the Kg doth grant letters of denization tv an alien, 41d to the heirs males' of his _ [5} = 
body, as it appearcth in 9 E, 4. fol. 7. in Baggots caſe 3 or to an alien for term of his life, as' was gran- 7 = 


ted, Fon Reynel, 11 H. 6.3, It may be granted upon condition 3 for cujus eſt" dare, ejus eft diſponere, where« 
of | have ſeen divers precedents. And this denization of an alien may be effected three manner of ways : 
by Parliament, as 1t was in 3 H.'6. 55. in Dower: by letters patents,” as the uſual manner is: and by 
conqueſt, gs if the-King and his ſubjeats ſhould conquer another Kingdom or Dominion, as well g4ntenats 
2 Pofinati, as well they which fought in the field, as they which remained at home for defence of their 
couptry, gen CR, are all denizens of the Kingdom or dominion conquered. Of which 
point more ſhall be fgid hereafter, We of I . # 
| 3+ Concerning the local obedience, it is obſervable, that as there is a local protection on the Kings #geantia loede Po, 
part, fo there is a local ligeange of the ſubjects part. And this appeareth in 4 Mar. Br. 32. & 3 & 4 . 
Phil, & Mar, Dyer 1 4.4. . Sherley a French man, being in amity- with the King, came into England, and | 50S 
joyned with divers ſubjegts of this realm in treaſon againſt the King and Queen, and the inditmerit 
' concludell contra ligeantie ſue 'debitumz for he owed to the King a local obedience, that is, ſo long as he 
was within the Kings prote@tion : which local obedience being but momentany end incertain, is firong 
7 cg ate a natural ſubjabt ; for if he. hath iſſue hexe, that iſſye is a natural born ſubject : « fortiori* | "F 
he Mat is born tinder the natural and abſolute ligeance of the King (which as it hath been ſaid, is alta of 8 
lgeargia) as the Plaintiff in the caſe in queſtion was, ought to be a natural born ſubject for localis liges 6 
* untia "|: lyeantia infima, & minima, & maxime incerta, And jtis to be obſerved, thatit is nec *calum, nee 
ſolum, nether* the ctimate nor the ſoil, ' but /izeantia and obedjentia that make the ſubject born: tgr iferie- - 
mics ſhould come into the realm, and poſſeſs a town or fort, and have ifſue there, that iſſue is no ſub-'-* - . 
ject to the King of England, though he be born- upon his ſoil, and under his meridiag, for that he was | 
« not horn under the ligeance of a ſubje&t,. nor under the proteRtion of the King. AnT'concerning tt-43 
| lol obedience, a precedent was cited in Hill. 36 Eliz. when \ Stephano Ferrara de Gama, and Emanuel | 5 
| Lever Tyndeo, two Portugals born, coming into England under Queen Elizabeths ſate'condu@, and living * MW 
here under her prote&tion, joyacd with Door Lopes in treaſon within this Realm againſt her' Majeſty : + j 
| ndin}his aſe two pgints wefe reſolved by the Jadins Firſt, that their indiment ought to begin,that a. - _— 
| theyintended treaſon contra dominam Reginam, &c. omitting theſe words (naturalem dominam ſuam) and x _—- 
t > conclude £2 ligeantie ſue debitum. But if an alien enemy core to invade tifis realm, ; —_— 
| Wdbe taken, in war, he cannot be- indicted of treaſon: for. the indi&ment- cannot conclude 
| Ontry ligeantie. ſug debitum, 'for he never was in the prote@tion of the King, nor ever 
| owed any manner of ligeance into him, but maliceand enmity, and therefore he ſhall be put to death by 
martial lay, And ſo it wasin atno15 H. 9. in Perkin Warbeckg caſe, who being an alicryborn in Flan- 
ders, leipned himſelf to be one of the ſons of Edward the fourth; and invaded this realm with great | 
| my: with an intent to.takeupon hini the dignity royal : but being taken in the war, it was reſolved 
} the Juſtices, that he could not be puniſhed by the Commen law, but before-the Conſtable and Mar- 
ta (who had ſpecial commiſſion under the great Seal to hear and determine the fame according to mar- 
a) he had ſentence to bedrawn, hanged, and quartered, which was executed accordingly. And. TE 
| w ' - the book of. Grifferh Attorney general, by an cxtra& out of 'the book of Hobart, Attor- : - 
+1 grnenal to King H. 7. We FE Pg” ; . Z . WE 
| Ms vow are we to ſpeak of 1&gal ligeance, whichin our books, viz. 7 E. 2. tit, Avowry 211. 4 E. 3. Iigtantia ':g4- 
ta "oh 3E. 3. tit. Avoryry 120, 8c, is called Sute Royall,becauſc that the ligeance of the ſubje is only #- 
(304 ito the King. _ "This oath of + cup appearcth in Britton, who wrote .in ann 5 BE. I. cape. 29. 
ha 7 yet commonly in uſe to this day in every Leets) and in our books 3 the effect wherebt:'is ; Tor 
hi 164i » that from this day forward, you ſhall be true and faithfullto our Sovereign Lord King James, and 
wk 'f, and truth and faith ſhall bear of life and member, and terrene honour, and you ſhall neither knows . 
Fr any. ill or damage intended unto him, that you ſhall not defend. So bglp you Almighty God. The' 
A ance and effe&t hercot is (as hath beeri ſaid) due by the law of nature, ex inſtitytione nature, 
pn, {hall appear : the form and addition of the oath is, ex proviſione hominis, In this oath of 
"oe Nye things were obſerved 1, That for the time it is indefinite and without limit, from this day \4 ne Ot 
4 > fore WL WH: 
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' in whart places ought theſe things*to be done, in all places whatſoever 3 for, * yoze 2H neither 


« 24 o eo. 

ward Secondly, Two cxcellent qualities re required, that is, to be zrze and faithfil ; 3, T 
-+— 5 Sabg Pd the King and his heirs :* ( And albeit Britton doth ſay, to the King of de Fi . 
is ſpokerr propter exoellentiam, to delign the perſon, and not to conhne the ligeances for a Subje& bs 
not ſwear his ligcance to, the King, only as King of England, and not to him as King of Seotland, Or : 
Treland, &c. but generally to the King 3 ) 4. In what manner, and faith and troth ſhall beay, Se. of k 


and member 3 that is, untill the@tting out of the laſt drop of our deareſt heart blood. 5. Where 5 


hear of any ill or damage, GC. that you gal not defend, GC. {o as natural ligeance is not _— he 
within place. It 1s holden 12 H. 7. 15. b. That he that is {worn.in the Lcet, is {worn tO the King 
for his ligeance, that is, to be true and faithful to the King, : and it he be ONCE {worn for his ligence [0 
ſhall not be ſworn again during his life. And all [ ctters patents of denization be, that the Patentee hay | 
behave himſelf tanqzram verus & fidelis ligeus domini Regis. And this oath of Ligence at the Toure and 
Leet was firlt inſtituted by King Arthur 3 for ſo I read, Inter leges ſand: Edwardi Regis ante conguefun 

cap. 35. Ft quod omnes principes & comites, proceres, mites, & liberi homines debent Jurare, GC. im F okems. 
&- ſimiliter omnes proceres regui, & milites, & liberi homines unzwerſt Fotzus regnt Britannie facere ebent in ty 
Folkemote fidelitatem d8mino Regi, &c. Hance legem invenit Arthurus qui quondam fuit inclitiſimus Rex $;, Þ 
tonum, &c.. bujus legis antboritate expulit Arthurus Rex Saracenos & inimicos a rego, &C. &- bujug logs 
thoritate Etheldredus Rex uno & eodem die per univerſum regnum Danos occidit. Vi ide Lambert intey Regy Þy 
wardi, &c. fol. 135 & 136. By*this it appearcth, when and from whom. this Iegal ligeance hag hy 
firſt inſtitution within this reahn. Ligeaiitia in the cafe in queſtion is meant. and intended of the fri 
kind*of ligeance, that 1s, of ligeance natural,.abſolute, &c. due by nature and birth-right, Butif. 
Plaintiffs father be made a denizen, and purchaſe lands in England to him and his heirs, and die ſeiſ 
this land ſhall never deſcend to the Plaintiff, for that the King by his Letters Patents may.make a dining 
but cannot naturalize him to all purpoſes, as an ACt of Parliament may do 3 neither gan Letters Pita 
make any inherigable in this caſe that by the common Law cannot inherit. And herewith agreth 36k 


©. tit, Renizen. Br. 9. . 


Homage in our Books is twofold, that is toſay, Homaginm Ligenm, and that is as much as ligeang, 


Homage is two which Braton fpeaketh 1ib. 2. cap. 35 fol.%;g. Soli Regi debetnr fine dominio, ſen ſervitio: and thee, is þ, 


fold. 
[b:3s)- 


Where natu- 


ral ligeance 15 
c 


* converſo.' -It appearcth by the Statute of 11x H.7 cap. 1. and 2 E. 6. cap. 2. that the ſubjedts of Jig 


magium feudale, which hath his original by tenure. ” In Fit. Nat. Brev. 269. there is a writ for rpiny 
.of this Batter homage (which is due ratione feod! froe tenure: _) $ciatis quod reſpenamus homagim mij 6 
terris Of tenementis que tenentur te nobis in capite debit. But Homaginm ligenmn, i. Ligeantia, 1s fnherdtud 
inſeparable,*and cannot be reſpited. _- Er 3, | 

3. Now are we come unto (and almoſt paſt); the conſideration ,of this circumſtance,. where ni 
ligeance ſhould be due : For hy that which hath been ſaid it appeareth, that ligeance, and faith andtnth 
which are her members end parts, arc qualities of the mind and ſoul of man, and cannot be ciramkz, 
*bed. within the predicament of #bz, tor that were to confound predicamemgs, and to go abont todfngis 
predicament of Quality intothe predicament of zb;.Non reſpondetur ad hanc queſtionem,»bi eſt? Verw fl 
ſubditus eſt : ſed ad hanc queſtionem, qualis eft ? reie & apte reſpondetur, vers & fidelis ligets, Oc, W 
yet for the greater illuſtration of the' matter, his point was handled by it ſelf, and that ligeance oft 
ſubje& was of as great an extent and latitude, as the royal power and proteQion vf the King, ml: 


are bound by their, leigeance to go with the King, &c..-in his wars,as welt within the Realmo8ait 
out. And therefore we daily ice, that when either Treland or apy other of his Majeſtics dominionsein 
feſted with invaſion or inſurre&ion, the King of England ſendeth his ſubjets out of England, andbi 
fubje&s out. of Scotland allo into Ireland, for the wihſtanding or. ſuppretfing of the ſame, t the i 
his'xebels may feel the ſwords of either nation. And ſo mayhis fubjects bf Gernſey, Ferſty, Ife of mu, 
&c, be*cominanded to maketheir ſwords good againſt cither. rebel or encrfiy, as ogcafion (hell be offns 
wherecas-if natural ligeance of the ſubjeRs of England ſhould be local, tHat is, confined, within the ran 
of Engltnd or *Scotland; &c. then were not they bound to go out of the cqgtinent of the reli 
of England or Scotland, &c.” | And the opinion -of Thirninge in 7. H. 4. tit. Prote&*. 100. is this toi 
underſtood, that an Engliſh ſubject is not ' com Ilable to go out of the realm without wages, ar 
ding to the Statutes of 1 E: 3.c. 7. 18 E. 3.c.8. 18 H.6.c, 19 &. 7 H.7.c.1. 3 H. $65 i; 
In anno 25 E.'t. -Bigot Earl of Norfolff and S»ffolk, and Eart Marfhal*of England, and Bow Eal.d 
Hereford and high Conftable of Englandy did exhibit a petition-to 'the King in French, (which but 
ſcen anticntly recorded) on the behalf of the Commons of | England, concerning how and in whit 
they. were to imployed. in his Majeſties'war# out of the Realm of Englaid: and the Record lat, 
that, poſt mwdtas & varias altercationes, it was reſolved, they ought to go but in ſuch manner and 

as after was declared by the ſaid Stitutes, which ſeem-to be but declarative of the common Law. 

this doth. plentifully and manifeſtly appear in- onr:books, being truly and rightly underftood. In 386 


. - tit, Proteftion-2. "one had the beyefit of a prote&tion, for that he was ſent into the Kings wars in ci 


of the-proteftor : and it-appearethrby the Record, and by the Chronicles alſo, that this imploym® 
was into Frances the greatelt part thereof then being under the Kings a&tual obedience, fo as the fo 
jects of Enpland' were imployed into' France for the I-fence and fafety thereof': In *which caſeit #3 
ſerved, that ſeeing the-proteQor, 'who was Projex$ went, the ſame was adjudged a voyage 10ya $ 146 
fol. 16, the Lord Talbot went with a Company of Englifomen into France, then alſo being,tor we 91 
part under the actual obedience of the King, who had the benefit of their protections allowed 0 
them. And here were obſerved the words of the writ in the Regiſter, fol. 88, where it 4 i 
that men were imployed in the” Kings - wars out of the' realm” per preceprum noſtrum, and. the u 
words of the writ of prote@ion'be' in obſequit"noftro. 32H. 6, fol. 4. it appearcth, that Englibs" | 


Were. prefled into Guyan, 4+ FE: 3« I2, nto Gaſebyne with the Duke of Lancaſter, 17 rs ] 
. yore - 
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7 (afvin's s ( Caſe. Part VII 


Covledibe s caſe 
zn tempore E. le 
reported by 
Hingham. 


the King his ligeance, and he remaincth within the Kings ProteQion; for the King may pardon a, F 
reſtore him to his countrey again. So ſeeing that ligeance is a quality of the mind, and not con fineg 
within any place 3 It followeth, that the plea that doth confine the ligeance of the Plaintif to the kino.. 
dom of Scotland, Irfra ligeantiam regis regut ſui Scotiz,et extra ligeantiam regs regni ſui An gliz,wher. 
by the Defendants do make one local ligeance for the natural ſubjects of England, and another local 
ligeance for che natural ſubjects of Scotland,js utterly unſufficient,and againli the nature and Quality of 
natural ligeance,as often it hath been ſaid. And Coke, chiet Juſtice of the Court of Common pleas, ci. 
ted a ruled caſe out of Hinghams Reports, Tempore E.1. which in his argument he (hewed in Court wrie. 
ten in parchment, in an anticnt hand of that time. Conſtance de N. brought a writ of Aycl againli Ryy,, 
de Cobledike, and others, named in the writ, and counted that from the ſeifin of Roger her grandfather 
it deſcended to Gilbert his ſon, and from Gilbert to Conſtance, as daughter and heir. Sutton dit, Sir. p 
ne doit eſte reſponde, pur ceo que el eſt Froncos & nient de laligeance ne a la foy Dengliterre, & demg, 1 


judgement fi el doit ation aver ; that is, ſhe is not to be anſwered, for that ſhe is a French woman, and 


not of the ligeance nor of the faith of England, and demand Judgment, if ſhe this a&ion Ought tg 
have. Bereford (then chief Juſtice of the Court of Common pleas) by the rule of the Court difalloweath 


[10] 


the pleas for that it was too ſhort, in that it referred ligeance and faith to England,and not to the King: 
and thereupon Sutton faith as followeth3 Sir, ous voilomus averre que el ne eft my de la ligeance Des. 
gliterre, ne a la foy le Roy, & demaund. jadgement, & ſi vous agardes que el doit eſte reſponde, noxs dirromyt 
aſſets : that is, Sir, we will aver,that ſhe is not of the ligeance of England, nor of the faith of the Kip 
and demand judgment, &c. Which latter words of the plea (nor of the faith of the King ) referred faith 
to the King indetinitly and generally, and reſtrained not the fame to England and thereupon the plea 
was allowed for good, according to the rule of the Court : for the book faith, that afterward the ge. 
fendant defired leave to depart from her writ. The rule of that cafe of Cobledike did ( as Coke chief 
Juſtice ſaid ) over-rule this cafe of Calvin, in the very point now in queſtion; for that the pleain this 
caſe doth not referre faith or ligeance to the King indefinitly and generally, but limiteth and reſirai.. 
neth faith and ligeance to the kingdom : Extra ligeantiam regis regni ſui Angliz, out of the ligeance of 
the King of his kingdom of England: which afterwards the Lord Chancellor and the chief Juſtice of 
the kings Bench, having copies of the ſaid antient Report, affirmed in their arguments. Soas this point 
was thus concluded, ©xod ligeantia naturalis aullis clauſtris coercetur, nulis metis refrenatur, uulj 


finibus premitur, | 
4. & 5. By that which hath been ſaid it appeareth, that this ligeance is due only to the King; ſoy 


To whom and therein the queſtion is not now, cz, ſed quomodo debetur.lt is true, that the King hath two Capacities ig 
how ligeaBce hjm ; one a natural body, being deſcended of the blood royalof the Realm and this body is of the 


is due, 


[3] 


ation of Almighty God, and is ſubje& to to death,infirmity,and ſuch like 3 the other is a politiquebs 
dy or capacity,ſo called, becauſe it is framed by the policy of man( and in 21 E.4.39.b. is called any. 
ſtical body 3 ) and in this capacity the King is eſteemed to be immortal, inviſible,not ſubject ro deathin- 
firmity,infancy,nonage,&c. Vide Pl.Com.in le caſe ae Seignior Barkley 238. et in le caſe del Dutchie1,, 
Vide 6 E. 291. et 26 A(ſ. pl. 54. Now ſeeing the King hath but one perſon,and ſeveral capacities, and 
one politque capacitie for the Realm of England,and another for the Realm of Scotland, it is neceſſay 
to be conlidered,to which capacity ligeance is due And it was reſolved, that it was due to the naturl 
perſon of the King (which is ever accompanied with the poltique capacity, and the politique capacity 
as it were appropriated to the natural capacity) and it is not due to the politique capacity only, thutis 
co the crown or kingdom diſtin& from his natural capacity, and that for divers reaſons. Firli, every 
ſubje& (as it hath been affirmed by thoſe that argued againſt the Plaintiff ) is preſumed by Law tobe 
ſworn to the King, which is to his natural perſon » and likewiſe the King is ſworn to his ſubjeds(sit 
appeareth in BraGon lib.3. de ationibus, cap.g fol.107. ) which oath he taketh.in his natural perſon: for 
the politique capacity is inviſible and immortal 3 nay, the politique body hath no ſoul, for it is framed 
by the policy of man. 2. Ir all indictments of Treaſon, when any dointend or compaſs mortem & 4- 
ftruttionem domini Regis (which muſt needs be underſtood of his natural body, for his policique body i 
immortal, and not ſubje& to death ) the inditment concludeth,contra ligeantie ſue debitum; ergy, the 
ligeance is due to the natural body. Vid.Fjs. Juſtice of peace 53, ez Plo.Com.384in the Earle of Leiftrs 
caſe. 3. It is true, that the King in genere dieth not, but,no queſtion, iz ixdividuo he dieth : as for exatt- 
ple, H.8. E.6. &c. and Queen Elizabeth died, otherwiſe you ſhould have many Kings at once. 112 0 
3 Ph.& Mar.Dyer 128.0nc Conftable diſperſed divers bills in the ſtreets in the night,in which was witt 
tcn,that K.E.6.was alive and. in France,&c. and in Colman ſtreet in London he pointed to a young man 
and ſaid that he was K. Ed. the fixt. And this being ſpoken de individuo ( and accompanied with othet 
circumſtances.) was reſolved to be high Treaſon 3 for the which Conſtable was attained and executed 
4. A Bodie politque (beioginviſible) can as a body politique neither make or take homage: Videzz b 
S. tit.Fealty,Brook, 5. In fide, in faith or ligeance nothing ought to be feigned, but ought to be ex f 
won fits... 6. The King holdeth the kingdom of Ergland by birth right.ioherent, by deſcent from tht 
blood royal». whereupon, ſucceſſion doth attend 3 and therefore it is uſually faid,to the King, his bei 
and ſucceſſors, wherein heirs is firft named, and ſucceſiors attendant upon heirs. And yet in our air 
ent books ſucceſſion and ſucceſſor are taken for hereditance and heirs. BraGen .2.de acquirendo rw 
domino,cap.29. Et ſeiendum eft,quod beredizas eſt ſucceſſio in univerſum jus quod defuntius anteceſſn 11% 
it,ex cauſa quacunque acquiſitionis vel ſucceſſions,et alibi affinitatis jure nulla ſueceſſio permittitur, but (16 
title is by deſcent, by Queen Elizabeths death the crown and kingdom of England deſcended to 8 
Majcſiy,and he was fully and abſolutely thereby King,without any eſſential ceremony or ad to be done 
ex poſt fatio: for coronation is but a royal ornament and ſolemnization of the royal deſcent, but? 
part of the title. In the firſt year of his Majeſties reign, before his Majeſties coronation, atſons 
Clerks, Seminary prieſis, and others, were of opinion, that his Majeſty was no compleate and m_ 
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King before his coronation, but that coronation did add a confirmation and perfeRtion to the deſcent 
and thereforc ( obtcrve their darmnable damned conſequent ) that they by tirength and power might 
before his coronation take him and his royal iffuc into their poſſeſſion, keep him prifoner in the Tower, 
remove ſuch Counlcllors and great officers as pleaſed them, and conſtitute others jn their places, &c. 
And that theſe and others ot like nature could not be Treaſon againſt his Majeſty, before he were a 
crowned King- But it was clearly reſolved by all the Judges of England, that preſently by the de- 
ſcent his Majeſty was completely and abſolutely Ring, without any eſſential ceremony or act to be 
Jone ex poſt ffi, and that coronation was but an royal ornament, and outward ſolemnization of the 
deſcent. And this appeareth evidently by infinite Prelidents and book caſes, as ( taking one example 
in a caſe ſo clear for all ) Ring Henry the fixt was not crowned until the eighth year of his reign, and 
yet divers MEN before his coronation were attainted of Treafon, of Felony, &e. and he was as abſolute 
and compleate a King,both for matters of Judicature,as for grants,&c. before his coronation, as he was 
after, as it appeareth in the Reports of the 1,2,3,4,5,6,and 7 ycars of the ſame King. And the like 
might be produced for many other Kings of this Realm, which for brevity in a caſe fo clear I omit: 
By which it manifeſtly appeareth, that by the Laws of England there can be no interreguum within the 
Game, If the King be ſcifed of Jand by a difealible title, and dieth feiſed, this deſcent (hall tolle the 
entry of him that right hath, as it appeareth by 9 E. 4. 51. But if the next King hath it by ſuceſſion, 
that ſhould take away no entry, as it appeareth by Littleton fol. 97. If a diſſeiſor of an infant convey 
the land to the King, who dieth ſciſed, this deſcent taketh away the entry of the Infant, as it is ſaid 
in 34H. 6+ fol. 34 45+ lib. Aff. pl. 6. Plow. Com. 234. where the caſe was, that King H. 3. gave a 
Mannor to his brother the Earl of Cornwal in tail (at what time the ſame was a fee limple conditio- 
nal) King H.3. dyed, the Earl before the Statute of Donis conditionaP ( having no iſſue ) by decd 
exchanged the Mannor with warranty for other lands in fee, and dycd without iſſue, and the war- 
ranty and aſſets deſcended upon his nephew King Edward the firſt; and .it was adjudged; that this 
warranty and afſcts, which deſcended upon the natural perſon of the King, barred him of the poſſibi- 
lity of reverter. In the reign of Edw. 2, the Spencers, the father and the ſon, to cover the Treaſon 
hatched in their hearts,invented this damnable and damned opinion, That homage and oath of lige- 
ance was more by reafon of the Kings Crown ( that is, of his politique capacity ) than by reaſon of 
the perſon of the King, upon which opinion they inferred execrable and deceſtable conſequents: 1.1f 
the King do not demean himſelf by reaſon in the right of his Crown, his lieges be bound by oath to re- 
more the King >» 2. Seeing that the King could not be reformed by ſute of Law, that ought to be done 
per fee; 3. That his lieges be bound to govern in aid of him, and in default of him. All which 
were condemned by two Parliaments, one in the reign of Edw. 2. called Exilium Hugonis le Spencer, 
and the other in Anno 1 Ed. 3. cap. 1. Brafton lib. 2. de acquirendo rerum dominio, cap.24- fol. 55. ſaith 


thus, Ef enim corona Regis facere juſticiam & judicium, & tenere pacem, & fine quibus corona conſiſtere 


non poteſt nec tenere  hujuſmodi autem jura ſive juriſdiftiones ad perſons: vel tenementa transferri nun pa- 
terunt, nec a privata perſona poſſideriz nec uſis nec executio juris, nift hoc datum fuit ei deſuper, ficut juris- 
diflio delegata delegari non poterit quin ordinaria remaneat cum ipſo Rege. Et lib. 3. de attionibus,ca.p.y; 
fil. 107, Seperare autem debet Rex, cum ſit Det vicarins in terra, jus ab injuria,equum ab iniquo, »t om<- 
nt ſibi ſubje&; honefte vivant, & quod nullus alinum ledat, & quod unicuique quod ſuum fuerit refs cons 
tributione reddatur. In reſpe& whereof one faith, That Corona eft quaſi cor ornans, cujus onementa ſunt 
Miſcricordia et juſticia. And therefore a Kings Crown is an Hieroglyphick of the Laws, where Jultice; 
& is adminiſtred 3 ſo ſaith P. Val. lib.41. pag. 400. Coronam dicimus legis judicium eſſe, propterea quod 
eertir eft vinculis complicata, quibus vita noſira veluti religata coercetur. Therefore if you take that 
which is ſignified by the Crown, that is,to do Juſtice and Judgment,to maintain the Peace of the Land; 
&, to ſeperate right from wrong, and the good from the ill; that is to be underttood of that capaci- 
ty of the King, that in ret veritate hath capacity, and is adorned and induced with indowinents as well 
of the Soul as of the body, and thereby able to do Juſtice and Judgment according to right and equi- 
tyand to maintain the peace,&c. and to find out and diſcern the truth, and not of the invitible and im=- 
mortal capacity that hath no ſuch indowments; for of it ſelf it hath neither foul nor body. And where 
divers Books and acts of Parliament ſpeak of the ligeance of England, as 31 Ed. 3. tit. Coſinage 5: 
42 Edy.32.13 E.3.tit.Br.677.25 Edw.3. Stat. de natis ultra mare; All theſe and other ſpeaking briefly 
Inavulgar manner(for loquendum ut wilgus)and not pleading ( for ſentiendum ut doi ) are to be un- 
derfivod of the Ligeance due by the people of England to the King 3 for no man will affirm, that Ex- 
Wand itſelf, taking it for the Continent thereof, doth owe any ligeance or taith,or that any faith or li- 
geznce ſhould be due to it : but it manifeſtly appearcth, that the ligeance or faith of the SubjeQ is pro- 
Prium quarto modo to the King, omni, ſoli, et ſemper. And oftentimes in the Reports of our Book caſes, 
and in as of Parliament alſo, the Crown or kingdome is taken for the King himſelf; as in Fitzh. Na< 
Pur, Brev, fol. 5. Tenure #n capite is a Fenure of the Crown) and is aScignioric in grofſe, that is of 
the perſon of the King : and ſo is 30 Hen. 8. Dyer fol. 44,45. a Tenure in chief, as of the Crown, is 
meerly a Tenure of the perſon of the King, and therewith agreeth 28 Hen. 8. tit. Tenure, Br: 65: 
he Statute of 4 Hen. 5. cap. ultimo gave Priors aliens, which were conventual to the King and his 
heirs, by which gift ſaith 34 H. 6. 34+ the ſame were annexed to the Crown. And in the faid ACt of 
25 Edp, 3. whereas it is ſaid in the beginnings within the ligeance of England, it is twice afterward 
aid in the ſame Ad within the Ligeance of the King, and yet all one ligeance due tothe King. So 
in 42 Edw.3. fol. 2. where it is firſt ſaid, the Ligeance of England, it is afterwards in the fame caſe 
Clled, the Ligeance of the King 3 wherein though they uſed ſeveral manner and phraſes of ſpeech, 
Yet they intended one and the ſame Ligeance. So in our uſual Commithon of Afife, of Gol d:livery, 
o+ yer and Terminer, of the Peace» &c. power is given to'execute Juſtice, Secandient legens & con- 
ludinen reg; noſtri Angliz and yet Litthetors lib; 2- in his — no rats. fol 43- in —_— 
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2a;hcrcforc the Vit, 4 : : 1 
King by judg- cannot give or take but by the matter of Record for the dignity of his perſon. Secondly, cauſy 


"W +;tis, as toavoid the attainder of him that hath right to the Crown,as it appeareth in 1 H.7, 
' 7he 4tcrim there ſhould be interreguum, which the Law will not ſuffer. Alſo by force of this 
\'s rigue capacity, though the King be within age, yct may he make Leaſes and other Grants, and the 
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giſter in the writ of ad jura regia (tyle the ſame. 


The reaſons and cauſes wherefore by the policy of the Law the King is a body politique, are three 


4. lelt in 
Polj. 


{me thall bind him 3 otherwiſe his Revenue ſhould decay, and the King ſhould not be able to reward 
ſervice, &c- Laltly, cauſa utilitatis, as when lands and poſicitions deſcend from his collatera] An. 
ceſtors, being Subjects, as from the Earl of March, &c. to the King, now is the King ſeifed of the ſame 
in jure corone, in his politique capacity for which cauſe the ſame ſha]l go with the Crown; and 
therefore, albeit Queen Eliz. was of the half blood to Queen Mary, yet ſhe in her body politique en. 
joycd all thoſe fec timple lands, as by the Law ſhe ought, and no collateral cofen of the whole blood 
to Queen Mary ought to have the ſame. And theſe are the cauſes wherefore by the policy of the Law 
the King is made a body politique: So as for theſe ſpecial purpoſes the Law makes him a body poli. 
tique, immortal, and inviſible, whereunto our ligeance cannot appertain. But to conclude this POint, 
our ligeance is due to our natural liege Soveraign, deſcended of the blood Royal of the Kings of thi: 
Realm. And thus much of the firſt general part de Ligeanttia. 

Now followeth the ſecond part, de Legibus, wherein theſe parts were conſidered : Firſt, Thatthe 
ligeance or faith of the Subje& is due unto the King by the Law of Nature : Secondly, That the Lay 
of Naturc is part of the Law of England : Thirdly, That the Law of Nature was bcfore any Judiciz] 
orMunicipal Law : Fourthly, That the Law of Nature is immutable. 

The Lav of Nature is that which God at the time of creation of the nature of man infuſed int 
his heart, for his preſervation and direction and this is Lex eterna, the Moral Law, called alfy the 
Law of Nature. And by this Law, written with the finger of God in the heart of Man, were the peg 
ple of God a long time governed, before that Law was written by Moſes, who was the firſt Reponer 
or Writer of the Law in the world. The Apoſtle in the ſecond Chapter to the Romans faith, Cun 
enim gentes que legem non habent naturaliter ea que legis ſunt faciunt, And this is within that con+. 
mand of the Moral Law, Honors patrem, which doubtleſs doth extend to him that is pater patig, 
And the Apoile ſaith, Omnis anima poteſtatibus ſublimioribus ſubdita fit. And theſe be the words if 
the great Divine, Hoc Deus i# ſacris Seripturis wap boc lex Nature difat, ut quilibet ſubditus obedin 
ſuperiori. And Ariſtotle, Natures Secretary Lib.5. Aibicfaith, That jus natnrale eft, quod apud om 
homines eandem habet potentiam. And herewith doth agree Bradon lib. 1. cap.5. and Forteſeue cap.8, 
12,13. & 16, DoGor & Student cap.2,& 4. And the reaſon hereof is, for that God 'and Nature ison: 
to all, and therefore the Law of God and Nature is one to all. By this Law of Nature is the Faith, Li. 
geance, and Obedience of the Subject due to his Soveraign or Superiour. And Ariftotle 1 Politicam 
proveth, that to Command and to Obey is of Nature, and that Magiftracy is of Nature: For whatſ 
ever is neceſſary and profitable for the preſervation of the ſociety of man, is due by the Law of Nv 


' ture: But Magiſtracy and Government are neceſſary and profitable for the preſervation of the ſociety 


of man ztherefore Magiſtracy and Government are of Nature. And herewith accordeth Twlly lib.3.delt- 
gibus, Sine imperio nec domus ulla, nec civitas, nec gens, nec hominum univerſum genus ſtare, nec ipſek- 
aique mundus poteft. This Law of Nature, which indeed is the eternal Law of the Creator, infuſcdin 
to the heart of the Creature at the time of his creation, was two thouſand] years before any Laws 
written, and before ariy Judicial or Municipal Laws. And certain it is, That before Judicial or Mi- 
nicipal Laws were made, Kings did decide cauſes according to natural equity, and were not tied to 
any rule or formality of Law, but did dare jura, And this appearcth by Forteſexe, cap. 12, & 1} 
and by Virgil that Phyloſophical Poet, 7 AEnead. 
X Hoc Priami geſtamen erat, cum jura vocatis 
| More daret populis; . 
| And 5 Anead. "PR 
————— Gaudet regno Trojanus Aceſtes, Y 
| Indicitque forum & patribus dat juravocatis. 
And Pomponius lib.2. cap.de origine juris, affirmeth, that in Tarquinius Superbus time there w3s n0 


 Civi-Law written, and that Paprrius reduced certain obſcrvations into writing, which was called 7# 


eivile Papirianum. Now the reaſon wherefore Laws were made and publiſhed, appeareth in Fort 
cue cap.13. and in Twlly lib.2. officiorum: At enm jus equabile ab uno viro homines non conſequereatur, it 
vente ſunt leges. Now it appeareth by demonſtrative reaſon;that Ligeance,Faith,and Obedience of the 


 Subje& to the Soveraign, was before any Municipal or Judicial Laws: 1. For that Government and 


SubjeRion were long before any Municipal'or Judicial Laws: 2. For that it had been in vain to have 
preſcribed Laws to any, but to ſuch as ought Obcdience, Faith, and Ligeance before,in reſpe& whereof 
they were bound to obey and-obſerve them : Fraſtra enim feruntur leges nifi ſubditis & obedientib®« 
Secing then that Faith,Obedience, and Ligeance, are due by the Law of Nature, it followeth that the 
ſame cannot be changed or taken away 3 for albeit Judicial and Municipal Laws have inflicted andim- 
poſed in ſeveral places, or at ſeveral times, divers and ſeveral puniſhments and penalties for breach 0 
not obſervance of the Law of Nature ( for that Law only confifted in commanding, or prohibiting, 
without any certain puniſhment or penalty ) yet the very Law of Nature it. ſelf, never was nor could 
be altered or changed. And therefore it is certainly true, that Jura naturalia ſnnt immutabilia. And 
herewith agreeth Bratton lib.1. cap., and DofJor aud Student cap. 5. & 6. And this appearcth plain) 
and plentifully in our Books. RE IE nd 20 pr rp i 
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of a man that is attainted in 2 Premunire ſaith, That the ſame 1s the Kings Law and ſo doth the Re. 


1. canſa majeftatis, 2. cauſa neceſſitaty, and 3. cauſa utilitatis. Firlt,cauſa majeſtatis, That the Ki, z 
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" [fa man have a Ward by rcaſon of a Setgniory, and is Outlawed, he forfeiteth the Ward(hip to 
te King * But it a man hath the Ward(hip of his own Son or Daughter, which is hcir apparent, and 
» Outlawed, he doth not forfeit this Wardſhip > for naturc hath annexed it to the perſon of the Fa- 
ther) 35 appeareth in 33 H. 6.55. Et bonus rex aihil a bono patre differt, & patria dicitur a hatre, quia 
habet communem patrem, qu eſt pater patrie. In the ſame manner, maris &: femine conjudtia eſt de jure 
nature, as Bratio4 in the lame book and chapter, and St. Germin in his book of the Door and Stu- 
Fu cap. 5: do hold. Now it he that is attaintcd of Treaſon or Felony, bc ſlain by onc that hath no 
authority Or exccuted by him that hath authority) but purſucth not his warrant, in this caſe his el- 
Jeſt ſon can have no appeal, for he muſt bring his appeal as heir, which being ex proviſione hominis, 
he loſeth it by the attainder of his Father: but his Wife ( if any he have) (hall have an appeal, be- 
cauſe ſhe i5 tO have her appeal as Wite, which the remafneth notwithſtanding the attainder, becauſe 
mars & famine council is de jure aature,and therefore (it being to be intended of true and right Ma- 
imony is indiffoluble: and this is proved by the book in 3386.57.90 if there be Mother and Daugh- 
ter,and the Daughter is attainted of tclony, now cannot ſhe bc heir to her Mother for the cauſe afore- 
(aid 3 yet after her attainder if (he kill her Mother, this is Paricide and Pctit-treaſon; for ſhe remain- 
th her daughter,for this is of Nature, and herewith agrecth 21 E.3.17.b, If a man beattainted of Fe- 
lony Or Trealon,he hath loft the Kings legal protection, tor he is thereby utterly diſabled to ſue any aCti=- 
on real or perſonal ( which is a greater diſability than an alien in league hath ) and yet ſuch a perſon fo 
attainted hath not loſt that protection which by the Law of Nature is given to the King for that is 
51delebilis & immutabilis,and therefore the King may prote& and pardon him,and if any man kill hin 
without warrant, he ſhall be puniſhed by the Law as a Man-ſlayer; and thereunto accordeth 4 E4. 4. 
and 35 H.6.57- 2 A/.. pt. 3. By the Statute of 25 Ed.3. cap. 22. a man attainited in a Premunirte, is by 
expres words out ot the Kings proteion generally 3 and yet this extendeth only to legal protection, 
as it appeareth by Littleton, fol. 4.3. for the Parliament could not take away that prote&ion which the 
Law of Nature giveth unto him and therefore,notwithflanding that Statute, the King may ptofect 
nd pardon him. And though by that Statute it was further enacted, That it ſhould be done with him 
x with an Enemy, by which words any man might have lain ſuch a perſon ( as it is holden in 24 H. 
$..tit, Coron, Br. 197. ) until the ſtatute made anno 5 Eliz. cap.1. yet the King might prote& and par- 
Jon him. A man Outlawed is out of the benefit of the Municipal Law 3 for fo ſaith Fitzh. Nat. Brev. 
161, Vilagatis eft quaſi extra legem poſitus © and Bradion lib, 3.cap. 11, faith, that caput gerit Iupinum 
yet is he not out either of his natural ligeance,or of the Kings natural prote&ion 3 for neither of then 
are tyed to Municipal Laws, but is due by the Law of Nature, which ( as hath been ſaid ) was long 
before any Judicial or Municipal Laws. And therefore if a man were Outlawed for F clony, yct was 
he within the Kings natural proteQion,, for no man but the Sheriff could execute him, as it.is ad- 
judged in 2 1ib. Af.pl.3. Every Subject is by his natural Ligeance bound to obcy and ſerve his Sove- 
nign, &, It is enacted by the Parliament of 23 H.6. that no man ſhould ſerve the King as Sheriff 
of any County, above one year, and that, notwithſtanding any clauſe of xox obſtante to the contrary, 
that is to ſay, notwithſtanding that the King ſhould expreſly diſpence with the ſaid Statute ; how- 


beit it is agreed in 2 F.7. that againſt the expreſs purview of that a@, the King may by a ſpecial 


Non offtante diſpence with that a& > for that the act could not bar the King of the ſervice of his Sub- 
jed, which the Law of Nature did give unto him. By theſe and many other caſes that might be ci- 
ted out of our books, it appeareth, how plentiful the authorities of our Laws be in this matter: 
Wherefore to conclude this point ( and to exclude all that hath been or could be objected againſt 


| "It) if the obedience and ligeance of the SubjeR to his Soveraign, be due by the Law of Nature, if 


that Law be parcel of the Laws as well of England, as of all other nations, and is immutable, and 
that Piftnati and we of England are united by birthright in obedience and ligeance ( which is the 
true cauſe vf natural ſubjeRion ) by the Law of Nature It followeth, that Calvin the Plaintiff be- 
ing born under one ligeance to one King, cannot be an alien born; And there is great reaſon, that 
the Law of Nature ſhould dire& this caſe, wherein five natural operations are remarkable; Firkt , 
the King hath the Crown of England by birthright, being naturally procreated of the bloud royal of 
this Realm : .Second ly, Calvin the Plaintiff naturalized by procreation and birthright, fince the de- 
[cent of the Crown of Exgland, Thirdly, ligeance and obedience of the ſubje& to the Soveraign 5 
due by the Law of Nature 3 Fourthly, prote&ion and government dae by the Law of Nature; Fifth- 
ly, this aſe, in the opinion of divers, was more doubtfull in the beginning, but the furcher it pro- 
ceeded, the cleerer and ſtronger it grew > and therefore the doubt grew from ſome violent paſſion , 


| Udnotfrom any reaſon grounded upon the Law of Nature, quia quanto magis violentus mots ( qui - 


' ONtrg naturam ) appropinquat ad ſunm finem, tanto debiliores & tardiores ſunt ejus motus ; ſed na- 


| turalis motus, quanto magis appropinquat ad ſuum finem, tanto fortiores & velociores ſunt ejus motus, 
| Hereby it appeareth how weak the objection grounded upon the rule of Quando duo jura concurrunt 


nt una perſona, &c. is: For that rule holdeth not in perſonal things, that is, when two perſons 
ae neceſſarily and inevitably required by Law ( as in the cafe of an alien born there is 3 and therefore 
m0 man will ſay, that now the King of England can make war or league with the King of Scotland , 
ic de caters: And fo in caſe of an alien born, you muſt of neceſſity have two ſeveral ligeances to 

| Woleveral perſons. And to conclude this point concerning Laws, Nox adverſatur diverſitas reguo- 


| forum ſed repnantium, non patriarum ſed patrum patriarum, 10% coronarum ſed coronatorum, non le- - 
8 542 nunicipalium ſed regum majeftatum. And therefore thus were directly and clearly anſwered as 


Well the objections drawn from the ſeveralty of the Kingdoms, feeing there is but one head of both, 
nd the Potati and us joined ir ligeance to that one head, which is copula & tanquam vents of this 
aſe; 28 alÞ the'diftindtion of the Laws, ſecing that ligeance of the Subjects of both Kingdoms, is 
"© to their Soyeraign by one Law, and that is the Law of Nature: | a 
6 of 
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44 + Þ, mnmoatl - hes 
The third ge- For the third, Itis firſt to be underſtood, that as the Law hath wrought four unions, fo the 14,y 
neral part goth fill make four ſeperations. The tirſt union is of both kingdoms under one natural licge Soveraign 
concerning King, and fo acknowledged by the Act of Parliament of recognition. The ſecond is an union of i. 
bath king- peance and obedience of the Subje&s of both kingdoms, due by the law of nature to their Soyeraj * 
yr: FR ] And this 1nion doth ſuffice to rule and over-rule the caſe in queſtion 3 and this in ſubſiance is but . 
L uniting of the hearts of the SubjeRs of both kingdoms one to another, under one head and loveraign, 
The third union is an union of protection of both kingdoms, equally belonging to the ſubje; ole. 
ther of them: And therefore the two firſt argumenty or objeQtions drawn from two ſuppoſed ſepe.. 
ral ligeances, were fallacicus, for they did disjungere conjungenda. The fourth union and conjungigy 
is, of the three Lions of Engla#d, and that one of Scotland, united and quartered in one eſcuchey, 
Concerning the ſeperations yet remaining: Firſt, England and Scotland remain ſeveral and difting 
kingdoms: 2. They are governed by ſeveral judicial or municipal Laws3 3. They have ſeveral difing 
and ſeparate Parliaments 3 4.Each kingdom hath ſeveral Nobilities; For albeit a Poſtnatus in Scotlay, 
or any of his poſterity, be the heir of a Nobleman of Scorlandand by his birth legitimated in Englay 
yet he is none of the Peers or Nobility of England: tor his natural ligeance and obedience, due by t 
Law of nature, maketh him a Subje&; and no alien within England : but that ſubjeion maketh hin 
not noble within England, for that Nobility had his original by the Kings creation, and not of nature, 
And this is manifeſted by expreſs authorities, grounded upon excellent reaſons in our books, If a 3; 
ron, Vicount, Earl, Marqueſs, or Duke of England, bring any ation real or perſonal, and the def, 
dant pleadeth in abatement of the writ, that he 1s no Baron, Vicount,Earl, 6c. and thereupon the &. 
mandant or Plaintiff taketh iſſue 3 this iſſue ſhall not be tryed by Jury, but by the record of Pylj. 
ment, whether he or his anceſtor, whoſe heir he is, were called to ſerve there as a Peer, and one gf 
the Nobility of the Realm. And ſo are our books adjudged in 22 Afſ. 24. 48 Edw. 3. 30. 35H,6.y, 
20 Eliz. Dyer 360. Vide in the 6. part of my Reports, in the Counteſs of Rutlands Caſe, So as the may, 
that is not de jwre a Peer, or one of the Nobility, to ſerve in the upper houſe of the Parlimentof Ex 
gland,is not in the legal proceedings of Law accounted Noble within England. And therefore if aCour- 
tee of France or Spain, or any other foreign kingdom, ſhould come into England, he ſhould not her 
| ſue,or be ſued,by the name of Countee,&c. for that he is none of the Nobles that are members of th 
{ » ] -upper houſe of the Parliament of England: and herewith agreeth the Book caſes of 20 E dw. 4.6.ui 
11 Edw.3.tit.Bre- 473. Like Law it is, and for the ſame reaſon, of an Earl or Baron of Ireland,heisng 
any Peer,or of the Nobility of this Realm: and herewith agreeth che Book in 8 R. 2.tis. Proces pl.ulin, 
where in an action of Debt proces of Outlawry was awarded againit the Earl of Ormond in Irtlui; 
which ought not to have been, if he had been noble here. Vide Dyer 20 Eliz. 360. 
But yet there is a diverſity in our books worthy of obſervation, for the higheſt and loweſi dignitt 
are univerſal; for if a King ofa forreign nation come into England, by the leave of the King ofthi 
Realm (as it ought to be ) in this caſe he ſhall Jue and be ſued by the name of a king: and hernit 
agreeth 11 E.3.tit. Br.473. where the caſe was, that Alice,which was the wife of R.de O. broughtamit 
of Dower againſt Fobn Earl of Richmond, and the writ was, Precip. Jobann. Comiti Richmondic af 
terre et beredy of Wiliam the ſon of R. deO. the tenant pleaded, That he is Duke of Britaine, nott- 
med Duke, judgment of the writ? Butitis ruled, that the writ was good, for that the Dukedond: 
Brittain was not within the Realm of England. But there it is ſaid, that if a man bring a writ il 
Edward Baliol, and name him not King of Scotland, the writ (hall abate for the cauſe afore (ail, And 
hereof there is a notable preſident in Fleta lib, 2. cap. 14. where treating of the juriſdiction the 
Kings Court of Marſhalſey it is ſaid, Ez hec omnia ex officio ſuo licite facere poterit, ( ſc. Semſchdlu 
anle boſpitii Regis ) non obſtante alicujus libertate, etiam in alieno regno dum tamen reus in boſjtic It 
gis poterit inveniri, ſecundum quod contigit Pariſ. anno 14 Ed. 1. de Engelramo de Nogent capto inb 
zio Regis Angliz (ipſo Rege tunc apud Pariſiam exiftente |) cum diſcus _ furatis recenter ſuper fil 
Rege Francie tunc preſente, et unde. licet curia Regis Franciz de predido Latrone per caſtellanum Pai, 


petita fuerit babitis bic et inde traatibus, in confilio Regis Franciz tandem confideratum fuit; quid Rex: ; 


Angliz illa regia prerogativa et hoſpitii ſui privilegio utererar et gauderet, qui,coram Roberto Fin-Jobn 
 milite tunc hoſpitii Regis Angliz Seneſchallo de Iatrocinio convilius, per confiderationem ejui Carie fui 
 ſuſgenſus in patibulo Sanfi Germani de Pratis. Which proveth, that thongh the King be in a forreig 

kingdom, yet he is judged in Law a King there. The other part of the ſaid diverſity, is proved 

the book caſe-in 20 Ed. 4. fol. 6. where, in a writ of debt brought by Sir Fobu Deglas Koight,agiil 

Elizab. Molford, the defendant demanded judgment of the writ, for that the Plaintiff was an Ei 

457 of Scotland, but not of England; and that our Soveraign Lord the King had granted unto 
L156] gfe condut » not named by his name of dignity, judgment of the writ, 6c. And tif 

Juſtice Littleton giveth the rule: the Plaintiff (ſaith he.) is an Earl in Scotland, but not in Engla 

and if our Soveraign Lord the Bing grant to a Duke of France a ſafe conduc to merch 

and enter into his Realm, if the Duke commeth ;and bringeth merchandiſe into this land, 1 

is to ſue an aRtion here, he ought not to name himſelf Duke, for he is nota Duke in this land, 

only in France. And theſe be the very words of that book caſe: out of which I colle& three chin 
Firſt, that the Plaintiff was named by the name of a Knight, whereſoever he received that degree 
dignity, Vide 7 H. 6. 14. accord, 2. That an Earl of another kingdom or nation is no Earl (tobe [ 
narnied in legal proceedings) within this Realm: and herewith agreeth the book 11 E4. 3: the , 
of Richmonds Caſe beſore recited. 3. That albeit the King by bis Letters Patents of ſafe condud 6 
name him Duke, yet that appellation maketh him no Duke, to ſue or to be ſucd by that name wit 
England : So asthe Law in theſe points apparent ( in our books ) being obſerved, and right” 
derliood it appeareth how cauſcleſs their fear was, that the adjudgiog of the Plaintiff to bc no alom 
ſhould make a confuſion of the Nobilicies of either kingdom. " 


Part VII. : Calo =» Le _—_ _ 


Now are we In order come to the fourth Noun ( which is the 4. general part) Alienigena wherein The fourth 
6, things did fall into conlideration. 1. Who was Alienigena, an alien born born by the Laws of En- 2<neral parr 


121d, 2. How many kinds of aliens born there were, 3. What incidents belonged to an alien horn,” o__ 


4, The rcaſon why an alien is not capable of inheritance or freehold within Englsnd. «. Examples, 
reſolutions, and judgments, reported in our books in all (ſucceſſion of ages, proving the Plaintiff to be 
no alien. 6- Demonlirative conclutions upon the premiſſes, approving the ſame. 


i. An Alien is a ſubject that is born out of the ligeance of the King, and under the ligeance of ano- who is an &- 
ther, and can have no rcal or perſonal action for or concerning land 3 but jn every ſuch ation the te- lien, 


nant Or defendant may plcad, that he was born in ſuch a Country which is not within the ligeance of 
the King, and demand it he ſhall be anſwered. And this is in effe& the diſcription which Littlerox 
himſelf maketh, lib. 2, cap. V; len. fol.43. Alienigena eſt aliene gents ſen aliene ligeantie, qui etiam 
dicitur peregrinus, alienus, exoticus, extranens, &c. Extraneus eft ſubditns, qui extra terram, i, poteſt a- 
tem Regis natus e(t. And the uſual and right pleading of an alien born,doth lively and truly deſcribe and 
expreſs what heis. And therein two things are to be obſerved 3 1. That the moſt uſual and belt plea- 
ding in this caſe is, both excluſive and incluſive, viz. extra ligeantiam domini Regis, &c: et infra lige- 
antiam alterius Regis,as it appeareth in 9 E4.4.7. Book of Entries fol.2 44. &c. which cannot poſſibly be 
pleaded in this caſe, for two cauſes 3 Firſt, for that one King is Soveraign of both kingdoins; 2. One 
ligeance is due by both to one Soveraign, and in cafe of an alien, there muſt of neceſlity be ſeveral 
Kings and ſeveral liegeances. Secondly no pleading was ever extra regnum, or extra legem, which are 
circumſcribed to place,but extra ligeantiam, which (as it hath been ſaid )is not local or tied to any place. 
It appeareth by Bradton l+b. 3. trad. 2. c. p. 15. fol. 134. that Canutus the Daniſh king, having ſetled 
himſelf in this kingdom in peace, kept notwithſiandfng ( for the better continuance thereof ) great 
Armies within this Realm. The Peers and Nobles of England diſtaſting this government, by armes 
andarmies, { Odimus accipitrem quia ſemper vivit in armis ) wiſely and politiquely perſwaded the king. 
that they would provide for the ſafety of him and his people, and yet his armies carrying with them 
many inconveniences, ſhould be withdrawn 3 And therefore offered,that they would conſent to a law, 
that whoſoever ſhould killan alien, and be apprehended, and could not acquit himſelf,he ſhould be ſub- 
je& to juſtice : but if the manſlayer fled, and could not be taken, then the Town where the man was 
ſain ſhould forfeit 65 marks unto the King : and if the Town were not able to pay it, then the Hun- 
dred ſhould forfeit and pay the ſame unto the Kings treaſure; whereunto the King aſſented. This 
Law wa penned, Qxicungque occiderit Francigenam, &c. not excluding other aliens, but putting Fran- 
cigens a French man for example, that others muſt be like unto him, in owing ſeveral ligeance to a ſe- 
veral Soverain, that is, to be extra ligeantiam Regis Angliz, and infra ligeantiam alterins Regis. And 
it appeareth before out of Brafon and Fleta, that both of them uſe the ſaine examples ( in deſcribing 
ofan alien-) ad fidem Regis Franciz. And It was holden, that except it could be proved, that the par- 
ty ſlain was an Engliſh man, that he ſhould be taken for an alien 3 and this was called Engleſheire, Ex- 
gleeris, that is, a proof that the party ſlain was an Engliſh man. ( Hereupon Canter preſently with- 
drew his armies, and within a while after loſt his crown, and the ſame was reſtored to his right owner) 


| - Thefaidlaw of Engleſherie continued until 14 Ed. 3. 7 4. and then fame was by A& of Parlia- 


ment caſted and aboliſhed. So amongſt the laws of William the firſt, ( publiſhed by Maſter Lambert 
fol. 25, Omnis Francigena ( there put for example as before is ſaid, to expreſs what manner of per- 


ſon alienigena ſhould be ) qui tempore Edwardi propinqui noſtri fuit particeps legum et conſuetudinun - 


Angloram- (that is, made denizen ) quod dieunt ad ſcot & lot perſolvat ſetandum legem Anglorum. 


[5 } 


C17] 


Every man is either Alienigena, an Alien born, or ſubditxs, a Subje& born. Every Alien is either gow many 
 4friend that is in league, &c. or an enemy that is in open war, &c. Every Alien ettemy is either kind of Al.:ns 
jr" tempore, temporary for a time, or perpernws, perpetual, or ſfpecialiter permiſſus, permitted ef here be- 


pecially. Every Subje& is either 4atus, born, or dats, given or made: And of theſe briefly in 
theit order. An Alien friend, as at this time, a German, a Frenchman, a Spatilard, &c:  ( all the 
Kings and Princes in Chriſtendom being now in league with our Soveraign, but a Scot being a 
Yubje&, cannot be ſaid to be a friend, nor Scotland to! be ſolamt amici ) may by the Common 
Law have, acquire, and get within this Realm, by gift, trade, or other, Jawfull means,” any trea- 
ue, ot poods perſonal whatſoever, as well as an Engliſhman, and thay maintain any- aGtion for 
thelame : But Lands within this Realm, or houſes ( but for their neceſſary habitation only) Alien 
riends cannot acquire, or get, nor maintain any ation real or perſonal, for ary land or houle; 
utlels-the houſe be for their neceſſary habitation. For if they ſhould be diſabled to acquire and main-< 
fain theſe things, it were in effe& to deny unto thern trade and traffiquez \whieh is the life of every 
Iſland, | But if this Aliet become an enemy ( as all Alien friends may ) then he is utterly diſabled to 
Maintain any ation» or get any thing within this Realm. And this is to be underſtood of a tempo- 
nary Alien, that being an enemy may be a friend, or being a freind may be an enemy. But a per- 
Petual enemy (though there be no wars by fire and ſword between them ) cannot maintain any 
lon, or get any thing within this Realm. All infidels are in Law perperni inimici, perpetual enemies 

( for the Law preſumes not that they will be converted, that being remots potentie, a remote poſſi- 
ty for between them, as with the devils, whoſe ſubjects they be, and the Chriſtianz there is 


| Perpetual hoſtility, and can be no peace; for as the Apofile faith, 2 Cor. 6. 15. Dung autem conventio 


rifti ad Belial, aut que pars fideli cum infideli, and the Law faith, Jadeo Chriſtiannmt nullum ſer- 
viat Mancipium, nefas enim eft quem Chriſtus redemit blaſphemum Chriſti in ſervitutis vinouls detinete. 
uhfer 282, Tnfideles ſunt Chrifti et Chriftianorum inimici, And hetewith agreeth the Booke 


"1p Hen, '8. fol. 4. where it is holden” that a pagan eannot have or maintain any action at 


And 


ren by 
queſt, &c, ſha] 
be governed, 


Iceland. 


Of the inci- 
dents to an 
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By what Laws And upon this ground there is adiverlity between a conqueſt of a kingdom ofra Chriſtian Kjr 
kingdoms got- ang the conquelt of a kingdom of an Inhdel; for if a King come to a Chriſtian kingdom by conqueij” 
CO (cecing that he harh vite et necis poreſtatem, he may at his pleaſure alter and change the Laws of that 
kingdom, but until he doth make an alteration of thoſe Laws, the antient Laws of that kingdoy as 
main. But ifa Chriſtian King ſhould conquer a kingdom of an Infidel, and bring them unde; his 
ſubjc&ion, there ipſo fatio the Laws of the Infidel are abrogated, for that they be not only apainſ} 


Chriltianity,but againſt the Law of God and ot Nature, contained in the Decalogue, and in that caſe 


until certain Laws be eſtabliſhed amongſt them, the King by himſelf, and ſuch Judges as he ſhall ap. 


point, ſhall judge them and their cauſes according to natural equity, in ſuch fort as Kings in antiene 
time did with their kingdoms,before any certain Municipal Laws were given,as before hath been cad 
But ifa King have a kingdom by title of deſcent,there,ſceing by the Laws of that kingdom he 
inherit the kingdom,he cannot change thoſe Laws of himſelf, without conſent of Parliament. Aj if 
a King have a Chritiian kingdom by conqueſl, as King Hezry the ſecond had Ireland, after King Jy 
had given unto them, being under his obedience and ſubjection, the Laws of England for the goyers. 
ment of that Country, no ſucceeding King could alter the ſame without Parliament. And in this <; 
whiles the Realm of England and that of ſreland were governed by ſeveral Laws, any that was born 
in Ireland was no Alien to the Realm of Exgland. In which preſident of Ireland three things are tO he 
obſerved : 1. That then there had been two diſcents, one from Heary the ſecond to King Richard 
firſt, and from Kichard to King Fohn, before the alteration of the Laws. 2. That albeic Ireland wg, , 
dittin& Dominion, yet the title thereof being by Conqueſt, the ſame by judgment of Law might by 

expreſs words be bound by a& of the Parliament of England. 3. That albeit no reſervation were in 

King Johns Charter, yet by judgment of Law 2 Writ of Error did lie in the Kings Bench in Englayd 

of an erroneous Judgment in the kings bench of Ireland. Furthermore; in the caſe of a conquelt of 4 

Chriltian kingdom, as well thoſe that ſerved in Wars at the Conqueſt, as thoſe that remainedat hong 

for the ſafety and peace of their Country, and other the kings ſubjects, as well Antenati as Piftnati, 

are capable of lands in the kingdom or country conquered, and may maintain any cal ation, and 

have the like priviledges and benefits there, as they may have in England. 

The third kind of enemy is, inimicus permiſſus, an enemy that cometh into the Realtn by the King 
ſafe condu, of which you may read in the Regiſter fol.25. Book of Entries Ejettione firme 7. 32 H.6, 
23.&c. Now what a SubjeQ born is,appeareth at large by that which hath been ſaid de ligeantia; ar 
ſo likewiſe de ſubdito dato,of a donaiſon; fot that is the right name, ſo called, becauſe his legitimationj 
given unto him 3 for if you derive denizen from deins nee, one born within the obedience or liegeane 
of the King,then ſuch a one ſhould be all one with a natural born ſubje&. And it appeareth before at 
of the'Laws of King .1. of what antiquity the making of denizens by the King of England hathbee, 

3. There be regulary ( unleſs it be in ſpecial caſes ) three incidents:to a ſubje&t born. 1. Thattle 
parents be under the actual obedience of the King. 2. That the place of his birth be within the kg 
dominion. And 3. the time of his birth js chiefly to be conſidered 3 for he cannot be a ſubje@ bm 
of one kingdom that was born under the ligeance ofa king of another kingdom, albeit afterwardsor 
kingdom deſcend to the king of the other. For the firſt, it is termed actual obedience, becauſe thayi 


.the King of England hath abſolute right to other kingdoms or deminions, as France, Aquitain, Nin 


mandy, &c.. yet ſeeing the King is not in aQual poſſeſſion thereof, none born there ſince the Crom 
of England was out of aQtual poſſeſſion thereof, arc SujeRts to the King of England. 2. The plaz is 
obſervable, but ſo as many times ligeance or obedience, without any place within the kings don 
ons may make a ſubje& born, but any place within the Kings dominions without obedience an 
never produce a natural ſubject. And therefore if any of the kings Ambaſſadors in forreign Nation, 
have children there of their wives, being Engliſh women, by the Common Laws of Exgland theyar 
natural born ſubjeRs, and yet they are born. out of the kings dominions. But if Enemies ſhould cone 
into any of the Kings dominjons, and ſurpriſe any Caſtle or Fort, and poſſeſs the ſame by hollliy 
and have iſſue there, that iſſue is no ſubje;to-the: King, though he be born within. his dominios 
for that he was not born under the kings ligeance 'or obedience. But the time of his birth is of the 
 eflence of a ſubje& bern3- for ke cannot be a ſubje& to the: king of Eng/and, unleſs at thetimeol 
his birth-he was under the ligeance and obedience of the king- And that is the reaſon that diene! 
in Scotland ( for that at the: time of their birth they were under the ligeance and obedience ofanotht 
king _) are Aliens born, in reſpe& of the time of their bitth. 


Wherefore an 4+ It followcth next in courſe to ſet down the reaſons, wherefore an Alien born is not capabled 
Alien born is, inheritance within England, -and that he is not for three reaſons. 1. The ſecrets of the Realm 


0% a of thereby be diſcovered. 2:: The revenues of the Realm ( the finews of War,and Ornament of Pea 


ſhould be taken and enjoyed by firangers born. 3. It ſhould tend to the defiruQtion of the Realm 
Which three reaſons.do appear in the Statutes of 2' Hey..5. cap. and 4 H. cop. ultimo, But it may 


demanded, Wherein doth that defiruRion conſiſt ?. Whereunto it it anſwered: Firſt, it tends tods 


ſtruction tempore belli 3. for. then ſirangers might fortifie themſelves in the heart of the Realm, 410 


ready to ſet fire on the Commonwealth, as was excellently ſhadowed by the Trojan Horſe in 7 | 


gils ſecond Book of his Eneads, where a very few men in the heart of the City, did more mi 
few hours, than ten thouſand men without the walls in-ten/years. Secondly, temwpore pe, 

might many Aliens born' get a: great part of the inheritance and frechold of the Realm, wher 

there ſhall follow a failer of Juſtice ( the ſupporter of the Commonwealth ) for. that Allens borh 
cannot be returned of Juries for the tryal of Iſſues between the king and the ſubje&, or between 
ject and ſubject. And for this purpoſe, and many other, fee a Charter ( worthy of obſervatl: 
of king Edw. 3. written to Pope Clement, Datum apud Weltm. 26, die Sept, ann. regu! : 
Franciz 4. regni Angliz 17. ; : Not 
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| Now arc we come to the Examples, Reſolutions, and Judgments of former times 3 whercin 
two things arc £0 be obſerved : Firlt, How many Caſcs in our Books do over-rule this Caſe in queſtion 
(for ubi eadem rao ibi idem 1, & de ſmilibus idem e(t judicinm. 2, That for want of. an expreſs Text 
of Law in termums terminantibus, and of examples and prelidents in like cafes (as was objected by.ſome) 
we are driven tO determine the quettion by natural reaſon ? for it was (aid, 52 ceſſet lex ſcripta id cu(to- 
Iiriqporte quod moribus & conſreetudins mdutium oft, e+ ſi qua in re hoc defecerit, recurrendum eſt ad ratio- 
nom, But that receiveth a threctold anſwer : Firlt, That there is no ſuch rule in the Common or Civil 
Law but the true rule of the Civil Law is, Lex ſeripta ſt ceſſet, id cuſtodiri oportet quod moribus &* con- 
- tudiae induttum eſt, & ſi qua in re hoc defecerit, tenc id quod proximum & conſequens e& eſt, &* fi id non 
appareat, 4c Jus quo urbs Romana #iitrr, ſervari oportet. Sccondly, It the faid imagivative rule be 
rightly and legally underſtood, it may ttand for truth : tor 1t you intend ratio tor the legal and pro- 
found reaſon of ſuch as by diligent ſtudy and long experience and obſervation are ſo learned in the 
Laws of this Realm, as out of the reaſon of the {ſame they can rule the cale in queſtion, in that ſenſe 
the ſaid rule 15 true : But if it be intended of the reaſon of the wiſett man that profeſieth not the 
Laws of England, then (I fay ) the rule is abſurd and. dagyyrous 3 for cilibet in ſira arte perito elt creden- 
Jum, & quod quiſque norit in hic ſe exerceat. Et omntFprudentes illa admittere ſolent que probantur iis 
; in ſua arte bene verſati ſunt. Ariſts I. Topicorum, cap. 6, Thirdly, There be multitudes ot Examples, 
Preſidents, JuCSrnents and Reſolutions in the-Laws of England, the true and unſrained treaſon whereof 
Joth decide this queſtion for example : The Dukedom of Acquitain, whereof Gaſcoin was parcel; 
and the Farldom of Poytiers, came to King Henry the Second by the marriage of Elianor, daughter and 
heir of William Duke of Acquitain, and Earl of Poytiers, which deſcended to Rich. 1. Hen, 3. E4. 1. 
£42, £d. 3. &'c. In 27. lib. Afſ. pl. 48. in one caſe there appear two Judgments and one Reſclution 
to be given by the Judges of both Benches in this Caſc following. The poſlcthons of the Prior of Chel- 
ſey in time of War were (ciſed into the Kings hands, tor that the P-ior was an alien born : The Prior 
by petition of right ſued to the King, and the effect of his Petition was, That before he came Prior of 
Chelſey, he was Prior of Andover, and whiles he was Prior there, his poſſcſſions of that Priory were 
likewiſe ſeiſed for the ſame cauſe, ſuppoſing that he was an alien born 3 whereupon he ſued a former 
petition, and alledged that he was born. in Gaſcorn within the ligeance of the King : which point being 
put in ue and found by Jury to be true, it was adjudged he ſhould have reſtitution of his poſſeſlions 
generally without mentioning of advowſons. After which reſtitution, one of the ſaid advowſons 
became yoid, the Prior preſented, againſt whom the King brought a @xare Impedit, wherein the King 
was barred, and all this was contained in the latter petition. And the Book faith, that the Earl of 
Arundel, and Sir Guy de B. came into the Court of Common Pleas, and demanded the opinion of the 
Judges of that Court concerning the ſaid Caſe, who reſolved, that upon the matter aforeſaid the 
King had no right to ſeize. In which cafe, amongſt many notable points, this one;appeareth to be ad- 
judged and reſolved, that a man born in Gaſcoin under the Kings ligeance, was no alien born, as to 
and peſſeſfions within the Realm of England, and yet England and Gaſcoin were ſeveral and 
difin& Countries. 2. Inherited by ſeveral and diſtinct titles. 3. Governed by ſeveral, and diſtinct 
Municipal Laws. as it appeareth amongſt the Records in the Tower, Rot. Vaſe. 10 Ed. 1. Num.7, 4. Out 
unucipa S, ppea - om | 7. 4 
of theextent of the Great Seal of England, and the Juriſdiction of- the Chancery of England. 5. The 
like Objetion may be Made for default of trial, as hath been made againſt the Plaintiff. And where ic 
was faid that Gaſcoin was no Kingdom, and therefore it was not to be matched to the caſe in-band, it 
wa anſwered, that this difference was not without a diverſity as to the caſe in queltion 3 for if the 
plain the Caſe at the Bar be good, then without queſtion the Prior had beet an alien 3 for it might 
have been ſaid (as it is in the Caſe at Bar) that he who was born extra ligeantiam Regis Regni ſui Angliz, 
Oinfia ligeantiam Dominii ſui Vaſconie, and that they were ſeveral Dominions, and governed by ſeveral 
Laws; But then ſuch a conceit was not hatched, that a King having ſeveral Dominions ſhould have 
levenal ligeances of his Subje&ts. Secondly, it was anſwered, That Gaſcoin was ſometime a Kingdom; | 


— 
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Gaſcoine: 
Vaſconia. 
Gaſcortja. 


#3 


8 likewiſe Millain, Brergundy, Bavair, Britain, and others were, and now are become Dukedoms. yaſconia ap- 
Cftlez Arragon, Portugal, Barcelona, &c. were ſometime Earldoms, afterwards Dukedoms, and now pellata fuir 
+ Bohemia and Polonia were ſometimes Dukedoms, and now Kingdoms, and- (omitting *<'pore Ca- 


tray other, and coming nearer home) Ireland was before 32 H. 8. a Lordſhip, and now is a' Kingdom, 7. 


oli magni 
gnum de 


and yet the King of England was as abſolute a Prince and Soveraign when he was Lord of Ireland, as valconia. 


now, When he 1s (tiled King of the ſame. 10 Ed. 3. 41. an exchange was made between an Engliſh- 
man anda Gaſeom, of lands in England and in Gaſccin, Ergo the Gaſcoin was no alien, for then had he 


| Not been capable of lands in England, 1 H. 4. 1. the King brought a Writ of right of Ward againtt one 


Sybil, whoſe husband was exiled into Gaſcoin 3 Ergo Gaſcoin is no parcel or member of England, tor 
exilrum ft patrie privatio, natalis ſoli mutatio, legum nativarum amiſſio, 4 E. 4. 10. the King direQed his 
Writ out of the Chancery under the Great Seal of England, to the Mayor of Burdeaux (a City in Gaſcoin) 
en being under the Kings obedienge, to certifie, whether one that was outlawed here in England, was 
at that time in the Kings ſervice under him in obſequio Regis : whereby it appeareth, that the Kings Writ 
l run into Gaſcoin, for it is the trial that the Common Law hath appointed in that caſe. But as to other 
5, 11s to be underſtood.that there be two kind of Writs,viz. Brevia mandatoria & remedialia, & brevia 
oria & non remedialia : brevia mandatoria & remedialia,as Writs of Right, of Formedon, &c. of Debt. 
Trelpaks, &c. and ſhortly, all Writs real and perſonal, whereby the party wronged is to recover ſomewhat, 
and to be remedicd for that wrong that was offered unto him, are returnable or determinable in fome 


Ie Within England > and theſe cannot by any means extend into any other Kingdom, Country of 
a0, though that be under the Kings actual ligeance and obedience. Bur the other kind of Writs that 
ac mandatory, and not remedial, arc not tied to any place, but do follow ſubjection and __— 
E441 wnat 


Jatke Juſtice within England, and to be ſerved and executed by the Sheriffs, or other Miniſters of 
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what Country or Nation ſoever the Subject is, as the Kings Writ to command any of his Subjeds re. 
ſidingin any torreign Country to return into any of the Kings own Dominions,$#b fide & ligeanis quibus 
nobis teremini. And 1{o are the aforeſaid mandatory Writs cited out of the Regiſter of Protection for ſafer 
of Body and Goods, and requiring, that if any injury be offered, that the ſame be redrefled accordiy . 
the Laws and Cuſtoms of that place. Vide le Regiſter, fol. 26, Stamford Prerog. cap. 12. fil, 29, Ry 
That men born in Gaſcoin are inheritable to lands in England. This doth allo appear by divers At of 
Parliament : for by the whole Parliament, 39 E.3. cap. 16. It 1s agreed, that the Gaſcoins are of FY 

ligeancc and ſubjecion of the King. Vide 42 Ed. 3. cap. 2. & 28 H.6, ” # 5. Oc, , 
Guyen. Gryen Was another part of Aquitain, and came by the (ame title : and tho c of Gzyen were by A8 
Guicnna. Parliament in 13 H. 4. not imprinted, ex Kot. Parliament. eodent anno, adjudged and declared to be 
| aliens, but able to poſſeſs and purchaſe, &c. lands within this Realm. And ſo doth Sramford take th 
[5] Law, Prerog. c. 12. f.39. And thus much of the Dukedom of Aquitaine, which (together with the 
Earldom of Poytiers) came to King Henry the Second (as hath been ſaid.) by mariage, and COntinygy 
in the actual poſſciſion of the Kings of a by ten deſcents, ziz. from the fhrſt year of King þ, 


the Sccond, unto the two and thirtieth ycah King Henry the Sixth, which was upou the very Pol 
of three hundred years, within which Dutchy there were (as ſome write) 4 Archbiſh. 24 Biſhop. 15 El, 
doms, 202 Baronics, and above a thouſand Captainſhips and Bailiwicks : and in all this long time ne 
ther Book-Caſe nor Record can be found wherein any plea was offered to diſable any of them that Were 
born there, by forreign Birth, but the contrary hercof direaly appearcth by the ſaid Book-Caſe of 27h, 
Aſſ. 48. | : 
Normandy. Te Kings of England had ſometime Normandy under actual ligeance and obedience. The queſtn 
Normannia. js then, whether men born in Normandy, after one King had them both, were inheritable t9 lands in 
Normanda. England 3 and it is evident by our Books that they were : for fo it appeareth by the declaratory Ado 
17 E. 2. de Prerogativa Regis, . 1 2: that they were inheritable to and capable of lands in Englad : fo 
the purview of that Statute is, Quod Rex babebit eſcaetas de terris Normannorum,6c. Ergo Norman might 
have lands in England : &* hoc ſimiliter intelligendum eft, fi aliqua hereditas deſcendat alicui nato in partibg 
tranſmarinis, &c. » Whereby it appeareth, that they were capable of lands within England by deſcent, 
And that this A& of 17. E.2. was but a declaration of the Common Law, it appeareth both by Bratln 
who (as it hath been ſaid) wrote in the Reign of Henry the Third, 1b. 3. zra@. 2. c. 1. |, 116, wy 
by Britton who wrote in 5 E. 1. c. 18. that all ſuch lands as any Norman had cither by deſcent or py- 
| chaſe, eſcheated to the King for their treaſon, in revolting from their natural liege Lord and Ye. 
raign. And therefore Stamford Prerog. cap. 12. fol, 39. expounding the ſaid Statute of 17 E. 2, eh. 12 
concludeth.that by that Chaptcr it ſhould appear (as 'if he had faid, it is apparent without quettion) te 
all men born in Normandy, Gaſcoin, Guyan, Anjou, and Britain, (whiles they were under actual. 
ence) were inheritable within this Realm as well as Engh;ſh-men. And the reaſon was, for that thy 
were under one ligeance due to one Soveraign. And ſo much (omitting many other authoritis) far 
Jernſey and Normandy : ſaving I cannot Ict paſs the Iſles of Fernſey and Gerſey, parts and parcels of the Dike 
Gerley. dom of Normandy, yet remaining under the actual ligeance and obedience of the King. I think w 
[ 21 ] man will doubt, but thoſe that are born in Fernſey and. Gerſey (though thofe Iles are no parcel oft 
Realm of England, but ſeveral Dominions, enjoycd by ſeveral titles, governed by ſeveral Laws) ar is 
heritable and capable of any lands within the Realm of England, 1 E. 3. fol. F* Commiſhon todee- 
mine the*title of lands within the ſaid Iſles, according to. the Laws of the Ifles : and Mich. 41k in 
the Treaſury, 2uia negotium predicium nec aliqua alia negotia de inſula predict. emergentia non dehei in 
minari niſi ſecundum legem inſule predift. &vc. And the Regiſter, fol. 22. Rex fidelibus ſuis de Jinſy 
Gerſey. King William the Firſt brought this Dukedom of Normandy with him, which by tive MA 
continued under the actual obedience of the Kings of England, and in or about the fixth year of King 
Fobn, the Crown of England loſt the actual pofſethon thereof, until King Henry the Fifth vecovendit 
again, and left it to King Henry the Sixth, who loſt-it in the 28th year of his Reign : wherein wee 
(as ſome. write) one Archbiſhoprick, and-fix Biſhopricks, and an hundred firong Towns and Fortes, 
beſides. thoſe that were waſted in War. Mand the Emprefs, the only daughter and heir to Henrythe Firth, 
took to her ſecond hushand Feffery. Plantaginet, Earl of Anjou,Tourein, and Mayne,who had iffue.King H:2. 
to whom the ſaid Earldom by jult title deſcended, who, and the Kings that ſucceeded him, Riiled them> 
ſelves. by. the name of Comes Andegavie, &c. until Kivg E. 3. became King of all France: and fuch 
were born within that Earldom, fo long as it was under the a&tual obedience of the King of Englak 
were no aliens, but natural born Subjc&s, and: never any offer made that we can find to diſable them fit 
Manne. forreign Birth. But leave we Normandy and Anjou, and ſpeak we of the little, but_yet ancient and 
Mania. ſolute-Kingdom of the Ifle of Mar, as it appeareth by divers ancient and authentick Records; as taking 
| one for many. ' Artold King of Man ſued wo King H.3.. to come into England to confer with him, a 
to perform certain things which were dye to. King H, 3« thereupon King H. 3, 28. Decemb. ann. Regs 
ſui 34. at Mincheſter| by his Letters Patents gave licence-to 4rtold King of: Manas followeth 3 Rex amv 
bus ſalutem. Sciatis, quod licentiam dedimus, &c. Artoldo Regi de Manne: veniendo adi nos in Anglian 
ad loquend” nobiſe*, & ad faciend* nobis quod. facere  dehet, 3) &'- idea vobis mandamus. quod es Regi in 
endo ad nos in Angl', vel.ibi morando, vel inde redeundo nullum faciatis aut fieri permittatis damunm, injouo: 
moleſtiam, aut gravamen, vel etiam hominibus ſuis quos ſecum ducet, & fi aliquid eis forisf actum. fuerit, is % 
fine dilatione faciatis emendari. In cxjus, &'c. duraturr. uſq, ad feſtum Santi Michaelis. Whercin.two thing 
[> ] are tobe obſerved ; 1. That ſeeing that ArtoJd King of Man ſued for a licence in this caſe to the King)" 
proveth him an abſolute King,for that a Monarch or an abſolute Prince cannot come into England wi 
licence of the King, but a ſubject being in league,may come intothis Realm without licence 2; Thattit 
King, 1n his licence doth ile him by the name of a King, It was-refolved in 11 H.8. that where an 
was found ater the deceaſe of Thomas Earl of Darby, and that he dicd ſeiſed, 8c. of the Iile of _— 
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Part VII. 
Fun the ſaid office was utterly void, for that the Iſle of Mn, Normandy, Gaſcoin, &c. were out of the 
wer of the Chancery, and governed by ſeveral Laws ; and yct none will doubt, but thoſe that are 
born within that Ile, arc capable and inheritable of lands within the Realm of England. Wales was 
(ornetimes 4 Kingdom, as it appeareth by 19 H. 6. fol. 6, and by the Act of Parliament of 2 H. 5. cap. 6. wales; 
bat whiles it was 4 Kingdom, the ſame was holden, and within the tce, of the King of England : and Cambria, 
this appearcth by our Books. Fleta, lib. I. Cap. 16. 1 E. 3. I4. 8 E. 3.59. 13 E. 3. tit. Turiflict. Wallia, 
10 H. 4. 6. Plow. Com. 369. And in this reſpe&, in divers ancicnt Charters, Kings of old time 
ſtyled themſelves in ſeveral manners, as King Edgar, Britanie BootNivs, Etheldrus, totins Albionis Des 
providentis vr _— _ Monarcha, _— among tnany other of like nature I have 
1, But by the Statute of 12 E. 1. Wales was united and incorporated into England, and made 
pre of + mp Y 2p Es — 4 ay ar”. H. 4. fol 14. that no —— doth lie 
-- whratur in Vallia, becauſe Wales 1s within the Realm of England. And where it is recited in the 
v of 27 H. 8. that Wales was ever parcel of the Realm of Evolan it 15 true in this ſenſe, viz. that 
before 12 E. 1. it was parcel in tenure, and fince it 15 parccl ,of the body of the Realm. And whoſoever 
ic horn within the fce of the King, of England, though it be in another Kingdom, is a natural born Sub- 
et, and capable and inheritable of lands in England, as it appcarcth in Plow. Com. 126. And therefore 
thoſe that __ —_ _ er before 12 E.1, whiles it was only holden of England, were capable and 
"heritable of lands in England. ; Es | 
s Now come we to France and the members thereof, as Callice, Guynes, Tournay, &*c. which deſcended France. 
to King Ed. the Third as ſon and heir to Iſabel, daughter and heir to Philip le Beau, King, of France, Gallia. 
Certain it is, whiles King Henry the Sixth had both England, and the heart and greateſt part of France, Fn _; 
under his atual Ligeance and Obedience (for he was Crowned King of France in Parjs) that they that [22 } 
were then born in thoſe parts of France, that were under actual 'Ligeance and Obedience, were no aliens, 
but capable of, and inheritable to lands in England. And that is proved by the Writs in the Regiſter, fol.26. 
cited before. But in the inrolment of Letters Patents of Denization in the Exchequer int. originalia, Anno 
11H, 6, with the Bord Treaſurers Remembrancer, was ſtrongly urged and objected : for (it was ſaid) 
thereby it appearcth, that King H. 6. in Anno 11. of his Reign, did make denizen one Reynel, bormin 
þ France: Wheunto it was anſwered, that it is proved by the (aid Letters Patents, that he was born iri 
France before King Henry the Sixth had the actual poſſeſſion of the Crown of France, fo as he was 
Antenatis : and this appearcth by the ſaid Letters Patents, whereby the King grariteth, that Magiſter 
Johannes Reyncl ſerviens noſter, &c. infra Regnum noſftrum Francie oriundus, pro termino vite ſue ſit ligeus 
noſter, & eodems modo teneatur ficut verus &* fidelis noſter infra Regnum Angliz oriundus, ac quod ipſe terras 
infra Regioms noſtrum Anglie ſer alia Dominia noſtra perquirere poſſit & valeat. Now if that Reynel had 
been bom ſince Henry the Sixth had the quiet poſſeſſion of France (the King being Crowned King of 
Fraie about one year before) of neceſſity he muſt be an Infant of very tender age, and then the King 
would never have called him his ſervant, nor made the Patent (as thereby may be colle&ed) for his ſer- 
vice, nor called him by the name of Mags Fohannes Reyne] : But without queſtion he was Antenatus,. 
born befoxe the King had the actual and real poſſeſſion of that Crown. | 
* Cale is a part of the Kindgom of France, and never was patcel of the Kingdom of England, and Callice. 
theKings of Eng/and enjoyed Callice in and from the Reign of King Edward the Thitd, until the loſs Caleciz.. 
thereofin Queen Maries time, by the fame title that they had to France. And it is evident by our Books, ©#cram 
that thoſe that were born in Callice, were capable and inheritable to lands in England, 42 E. 3. cap. 10. 
Viet H.7. 33. 19 H.6. 2 E. 4.1. 39 H. 6.39. 21 E. 4.18. 28 H.6, 3.b. By all which it is 
manifeſt, that Callice being parcel of France, was under the aQtual obedience and commandment of the 
King, and by conſequent thoſe that were born there, were natural born Subje&s, and no Aliens. Callie 
fromthe Reign of King E. 3. until the fifth year of Queen Mary, remaincd under the actual obedience 
-o ” King of England. waprng alſo, another part of France, mr under the _ obedience to King _ = 
ixth, as appeareth by 31 H: 6. fol. 4. And Toxrnay was under the obedience of Henry the Eighth, Guines, 
$8 itappeareth 4 5 Eliz. Dier, fol. 224. for thete it is reſolved, that a baſtard born at T: "non whiles Tournay. 
It was under the obedience of Henry the Eighth,was a natural Subject,as an iflue born within this Realin 
by _ If then thoſe that were born at Toxrnay, Callice, &c. whiles they were IN mo 
e King were natural Subjects, and ne Aliens, it followeth, that when the Kingdom of France 
(eel thoſe were parcels) mnt under the Kings obedience, that thofe that were then born there, were 
jeas, and no Aliens, ors ER | 
Next followeth Ireland, - which originally came to the Kings®f England by Conqueſt, but who was ;;etang, 
- Conquer thereof, hath Wa a pl wa I have _ a Chants made by King Edgar, in on Hibernia. % 
'Oords: Ego Edgarus Anglorum BaoiAtvg, omninmg; inſularum Oceanti, que Britanniam circumpacent, 1m- 
Perator &- Dominer, ke ago ipfi Deo omnipotenti Reg; meo,” qui meum Tenet fie ampliduit & exaltavit 
ſuper Regnum patrum meorum, &c. mihi conceſſit  propitia divinitas, cum Anglorumn Imperio omnia Regna 
nſulrim Oceani, &c. cum ſuis ferociſſimis Regibiu uſque Norvegiam, maximanqute partem Hiberniz, cum 
ſus nobiliſima civitate de Dublina, Anglorum Regno ſubjugare, quapropter & ego Chriſti gloriam & laudem 
, _ - exaltare, & ejus ſervittum —_ _—_ iſpoſui, &c. ym _ wa it was _— "rang 
| Quered In the Reign of Henry the Second, the honour of the Conqueſt of Ireland is attributed to him, 
and his, tile was, Rex Angliz. Dominus Hiberniz, Dux N Jamannis, Dicn Aquitaniz,& comes Andegaviz, 
King of England, Lotd of Treland, Duke of Normandy, Duke of Aquitain, and Earl of Anjoi.. ' That 
land is. a Dominion ſeparate and divided from England, it is evident by our Books, 2o H. 6, 8. Sit 
John Pilkington's Caſe, 32 H. 6.26, 20 Eliz, Dyer 360. Plow, Com. 360. And 2 R. 3.12., Hibernia 
et Parliamentum., &f faciunt leges, & noſtra Statuta non ligant eos, quia tion mittunt milites ad Parliamen- 
tum (which is to be underſtood, unleſs they be eſpecially named) ſed perſone eorum ſunt ſubjeii Reg, freut 
- & abitantes in Calelia, Gaſconia & Guyan, Wherein it is to be obſerved, that the Iriſh man (as to his 
| | | LTt» ſubjetion) 
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Scotland. 
Scotia, 


[65] 


Barwick. 


[24] - 


<Qtion) is comparcd to men born in Calice, Gaſcoin, and Guyan. Concerning their Laws, x, ,... 
- 1nd de 5 6 11 Regis H. 3. there is a Charter which that King made, beginning in theſe —__ 
Rex. &c. Baronibus, militibus & omnibus libere tenentibus L. ſalutem, ſatis ut credimus weſtr. auditit dir 
cretio, qirod quando bone memorie Johannes quondam Rex Angliz pater noſter venit in Hiberniam, iÞfe dug 
ſecun tiros diſcretos & legis peritos, quorum communi conſilio & ad inftantiam Hibernenl wm Statuit < © 
cepit leges Anglicanas in Hibernia, ita qld leges eaſdem in Scripturas redafas reliquit ſub ſigillo ſi a4 7 -M 
cariam Dublin. So as now the Laws of England became the proper Laws of Ireland ; and thereto; "i 
cauſe they have Parliaments holden there, whereat they have made divers particular Laws concernins 
chat Dominion, as it appeareth in 20 H. 6. 8. & 20 Eliz. Dyer 360. and for that they retain unty this 
day divers of their ancient Cuſtoms, the Book in 20 H. 6. 8. holdeth, that Treland is governed by Laws 
and Cuſtoms, ſeparate and divers from the Laws of England. A Voyage-Royal may be made intg bes 
land. Vide 11 H. 4.7. & 7 E. 4. 27. which proveth it a diſtint Dominion. And in Amo 33 Re. 
it was reſolved by all the Judges of England in the caſe of Orurke an Iriſh man, who had COmmitts 
High Treaſon in Ireland, that he by the Statute of 33 H. 8, c. 23. might be indicted, arraigned, ang 
tried for the ſame in England, according to the purview of that Statute : the words of which Statute þe 
That all Treaſons, &'c. committed by any perſon out of the Realm of England, ſhall be from henceforth inwing 
of, &c. And they all reſolved (as afterward they did alſo in Sir Fobn Perrot's Caſe) That Ireland way 
of the Realm of England, and that Treaſons committed there, were to be tried within England by thy 
Statute. In the Statute of 4 H. 7. cap. 24+ of Fines, provihtion is made for them, that be out of 1 
land, and it is holden in Plow. Com. in Stowel's Caſe 375. that he that is in Ireland, is out of this lan 
and conſequently within that proviſo. Might not then the like plea be deviſed as well againſt any per 
ſon born in Treland, as (this 1s againſt Calvin that is a Poſt-natus) in Scotland ? For the Triſh man ighor 


' extra ligeantiam Regis Regni ſci Angliz, &c. which be verba _ in the plea: But all men knoy 


that they-are natural born Subjects, and capable of and inheritable to lands in England. Lafty, tb 
conclude this part with Scotlarid it ſelf; in ancient time part of Scotland (befides Bggwick ) was within 
the power and ligeance of the King of England, as it appearcth by our Books 42 E. 3. 2. the Loi Buy. 
mount's Caſe, 11 E. 3. 6. 2. &c. and by Preſidents hereafter mentioned 3 and that part (thoughit wer 
ainder the King of Eng/ands ligeance and obedience) yet was governed by the Laws of England. þ, | 
rot. Scotiz, Anno 11 E. 3. amongſt the Records in the Tower of London. Rex, &c. Conſtituimu Rig, 
Talebot Fuſticiarium noſtrum ville Berwici ſuper Twedam, ac omnnium aliarum terrarum noſtrarum in party 
Scotiz, ad faciend' omnia & ſingula que ad officium Juſticiarii pertinent ſecundum legem &- conſuetulu 
Regni Scotiz. And after Anno 26 E. 3. ex eodem rot. Rex Aenrico de Percey & Richardo de Nevil, tk, 
volumus & vobis &+ alteri veſtrum tenore preſentium committimus &* mandamus, quod homines noſtri de Sai 
ad pacem &- obedientiam noſtram exiſtentes, legibus, libertatibus, & liberis conſuetudinibus, quibus ipfi $ a 
teceſſores ſui tempore celebr6 memorie Alexandri quondam Regjs ScOtl® rationabiliter uſi fuerunt, uti $ [7 
dere deberent, prout in quibuſdam Indenturis, &rc. plenius dicitur contineri, And there is a Writings 
Regiſter 295. a. Dedimus poteſtatem recipiendi ad fidem & pacem noſtram homines de Galloway. Nan 
Caſc in 42 Edw.3. 2. ( which was within ſixteen years of the faid grant, concerning the Lawn 
26 E, 3.) rulcth it, That ſo many as were born in that part of Scotland, that was under the ligan 
of the King, were no aliens, but inheritable to lands in England 3 yet was that part of Scotlandinas 
ther Kingdom governed by ſeveral Laws, &c. And if they were natural Subjects in that caſe, wha 
the King of England had but part of Scotland, what. reaſon ſhould there be, why thoſe that arbom 
there, when the King hath all Scorland, ſhould not be natural Subje&s, and no Aliens ? Solkeiſ 
Barwick, is no part of England, nor governed by the Laws of England 3 and yet they that hafe bem 
born there, ſince they were under the obedience of one King, are natural born Subje&s, and no lems 
as it appearcth in 15 R, 2, Py 7. &c. Vide 19 H.6. 35. & 39 H. 6.39. And yet in all thee als 
and examples, if this new deviſed plea had been ſufficient, they ſhould have been all Aliens againſt b 
many judgments, reſolutions, authorities, and judicial Preſidents in all ſucceſſions of ages. Top 
ſometimes in England, whiles the Heptarchy laſted, ſeven ſeveral Crowned Kings of ſeveral anddilt 
Kingdoms, but in the end the Weſt Saxons got the Monarchy, and all the other Kings melted (as it wer) 
their Crowns to make one Imperial Diadem for the King of the Weſt Saxons overall, Now whe he 
Whole was under the aGual and real ligeance and. obedience of one King, were any that were born. 
any of thoſe ſeveral and diſtin& Kingdoms, Aliens one to another ? Certainly they being born under ti 
obedience of one King and Soveraignggvere all natural born Subjeds, arid capable of and inheritable unto 
any lands in any of the ſaid Kingdoms. | : Io &: 
Tn the holy Hiſtory reported by St. Luke, Ex didtaniine ſpirits ſandi, cap. 21. & 22, Act. Apiſtalnm, 
it is certain, that St. Paul was a Jew, born,in Tarſws, a famous City of Cilicia : for it appeareth in 
faid 21. Chapter, 39 verſe, by his own words :. Ego homo ſum quidem Judzus a Tarſo Ciliciz nonign 
civitatis municeps. And in the 22. Chapter, 3. verſe, Ego ſum vir Judzus natus Tarſo Ciliciz, &c. Us 
then made that excellent Sermon there recorded, which when.the Fews heard, the Text ſaith, verſe 
Levaverunt vocem ſuam dicentes, tolle de terra hujuſmodi, non enim fas eſt eum wjvere : vociferantibus autem i 
© projicientibus veftimenta ſua, & pulvetrem jactantibus in aeretn, Claudius Lyſias the.popular Tribune, t0 
pleaſe this turbulent and prophane multitude (though it were utterly againſt.juitice and common reals 
the. Text faith, Juſſit Tribunus induci eum in caſtra, 2. flages cedi, & FE torqueri eum ( quid ita? ) # 
ſciret &- propter quam cauſam fic acclamarent : arid when they had bound Payl with cords, ready to exe 
cute the Tribunes unjuſt commandment, the bleſſed Apoſtle (to avoid unlawful and ſharp puniſhment) 
took hold of the law of a Heathen Emperour, and faid to the Centurion tanding by him, $i bomin#s 
Romanum &- indemnatum licet wobis flagellare ?. Which when the Centurion heard, he wentto the Tit 
bune, and ſaid, Yuid atjurus es ? Hic enim homo civis Romanus eſt. Then came the Tribune to Pat 
and ſaid unto him : Dijc mibi fi tx Romanus es ? at ille dixit, etiam. And the Tribune anſivered, if 
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mules ſym civitatem hanc :onfequutus ſum. But Par} not meaning to conceal the dignity of his birth- 
right, laid, Ego autem & natus ſum : as it he ſhould have, ſaid to the Tribune, you have your freedom 
by purchaſe of 1NONCY, and [ (by &@ more noble mean) by birth-right and inheritarice.  Protinus ergo 
((aith the Text) diceſſerunt ab allo $#i illum torturi erant, Tribunus quoque timuit poſtquam reſcivit, quia civis 


| Romanus efſet, & quia aligaſſet eum. S0 as hereby it is manifeſt, that Paul was a Jew, born at Tarſus 


:n Cilicia, it) Aſa Minor, and yet being born under the obedience of the Roman Emperour, he was by 
birth a Citizen of Rome in Europa, that l5, capable of and inheritable to all priviledges and immunities 
of that City. But fuch a plea as is now imagined againſt Calvin might have made St. Par! an Alien to 


Rome, For if the Emperour of Rome had ſeveral ligeances for every ſeveral Kingdom and Country un- 


ler has obedience, then might it have been ſaid againſt St. Paul, that he was extra ligeantiam Imperatoris © 


Repni (wi Italix, & infra ligeantiam Imperatoris Regni ui Ciliciz, &c. But as St. Paul was Judeus patris 
& Romanus privilegio, Judzus natione & Romanus jure nationum ; ſo may Calvin fay, that he is Scotts 
atria & Anglus privilegzo, Scotus natione & Anglus jure nationum. 

Samaria in Syria was the chit City of the ten Tribes; but it being uſurped by the King of Syria 
and the Jews taken priſoners, and carried away in captivity, was after inhabited by the Panyms. Now 
albeit Samaria Of right belonged to Fury, yet becauſe the people of Samaria were not vinder aQual 
chedience, by the Judginent of the Chiet Juſtice of the whole World they were adjudged Aljenigene, 
Aliens: For in the Evangeliſt St. Lake, c. 17. when Chriſt had cleanſed the ten Leapers, Unus autem 
ills (ith the Text) wt videt quia mundatas efſct, regreſſus eſt, cum magna voce magnificans Deum, & 
cecidit in faciem ante pedes ejus gratias agens, © hic erat Satnaritanus. Et Jeſis refpondens dixit, nonne decens 
mundati ſunt, &* novem ubi ſunt ? Non eft inventus qu rediret & daret gloriam Deo nift hic alienigena. So as 
by his judgment this Samaritan was Alienigena, a Stranger born, becanſe he had the place, but wanted 
obedience, Er fi defit obetlientia non adjuvat locus. And this agreceth with the Divine, who faith, $5 locus 
ſaivar potniſſet, Satan de celo pro ſua inobedientia non cecidiſſet, Adam in Paradiſo non cecidiſſet, Lot itt 
monte 201 cecidiſſet,, ſed potius in Sodom. 

6. Now retteth the ſixth part of this diviſion, that is to ſay, ſix demonſtrative illations, or concluſi- 
ons, drawn plainly and expreſly from the premiſes. 


t. Every one that is an Alien by birth, may be, or might have been an enemy by accident ; but Cal« | 


vin could never at any time be an enemy by any accident 3 Ergy he cannot be an alien by birth. Vide 
H. 6,fol. 1. the difference between an alien enemy and a ſubject traytor. Hoſtes ſint qui nobjs, vel 
bus nor bell um decernimus, c#teri proditores, predones, &rc. The major is apparent, and is proved by that 
which hath been ſaid. Et vide Magna Charta, cap. 30. 19 E: 4.6. 9 E.3.c.1. 27 E.3.c.2. 4 H. 5. 


Go 7 I4 E. 2, ſtat. 2. Ce 2o Oe ' 
2, Whoſoever are born under one natural ligeance and obedience, due by the Law of Nature to one 


Soveraign, are natural borh Subjects : But Calvin was born-under one natural ligeance and obedience, due 


by the Law of Nature to one Soveraign 3 Ergo he is a natural born ſubject. . 
3: Whoſoever is born within the Kings power or protection, is no Alien; But Calvin was born under 

the Kings power and protection 3 Ergo he is no Alien. | 

_ ſtranger born muſt at his birth be either amicus, or inimicys : But Calvin at his birth could. 
ither be amzicus nor inimicus 3 Ergo he is no ftranget born. Inimicus he cannot be, becauſe he is ſubditus, 

forthatauſe alſo he cannot be amicus 3 neither now can Scotia be ſaid to be ſolum amici, as hath been 


ſaid, 


% 


5 Whatſoever is due by the law ot conſtitution of man, may be altered : But natural ligeance of - 


obedience of the ſubje& to the Soveraign cannot be altered ; Ergo natural ligeance op obedience to the 
Sorenaigh is not due by the law or conſtitution of man. Again, whatſoever is due by the Law of Na- 


tare, cannot be altered : But ligeance and obedience of the ſubject to the Soveraign is due by the Law of - 


Nature 3 Ergo it cannot be altered. It hath been proved before, that ligeance or obedience of the infes 
tior to the ſuperior, of the ſubje& to the Soveraign, was due by the Law of Nature many thouſand years 


_ teforeany Law of man was made : Which ligeance or obedience (being the only mark to diſtinguiſh a 


fubje& from an alien) could not be altered ; therefore it remaineth ſtill due by the Law of Nature. For 
Logr nature perfedtiſſime ſunt & immutabiles, humani vero juris conditio ſemper in infinitum decurrit, & nihib 
ef neo quod perpetuo ſtare poſſit» Leges humane naſcuntur, vivunt, & moriuntur: | 
ally, whoſoever at his birth cannot be an alien to the King of England, cannot be ati alien to any 
of his { yects of England : But the Plaintiff at his birth could be no alien to the King of Eugland 3 Ergo 
the Plaintiff catznot be an alicn to any of the ſubjects of wo The major and minor both be propoſi- 
Honer perffiexe vere, For as to the major it 1s to be obſcrved, that whoſoever is an alien born, is ſo ac- 
counted in Law in reſpect of the King : And that appeareth firit by the pleading ſo often before xemem- 
, that he muſt be extra ligeantiam Regis, without any tnention taking of the ſubject. 2. When 
an alien born purchaſeth any lands, the King only ſhall have them, though they be holden of a fubject; 
pwr caſe the ſubje& loſeth his Seigniory. "And as it is faid in our Books, ati Alien may purchaſe 
a proficnim Regis 3 but the a&t of Law giveth the alien nothing: And therefore if a. woman alien mar- 
rieth a ſubje&, the ſhall not be endowed, neither ſhall an alien be tenant by the courtelie. Vide 3 H. 
6, 55-4H.3. 179. 3. The ſubje& ſhall plead, that the Defendant is an alien born for the benetit of 
pe King that he upon office found may ſeize, and 2. that the Tenant may yield to the King the 
land, bind not to the alien, becauſe the King hath beſt right thereunto, 4. Leagues between our Sove- 
= and othets are the only means to make aliens friends, & fzdera percutere, tO make Leagues, only 
woolly pertaineth to the King. 5. Wars «do make aliens enetnies, and bellum indicere belongeth 
only and wholly to the King, and not to *the ſubje, as appearcth in 19 Ed. 4. fol, 6. 6. The 


King Only without the ſabje& may make not only Letters of fafe conduct, but Letters Patents of 


Mztien, to whom, and how many he will, and enable them at his pleaſure to ſae as - _ 
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[26] 


- . oy ET anos... 
Subjeds in any aftion whatſoever, real or perſonal, which the King could not do without the lubjeq 
if the ſubject had any intereſt given unto him by the Law in any thing concerning an alicn born, N | 
the Law is more preciſe herein than in a number of other caſcs.,. of highcr nature : for the King cannge 


£C grant to any other to make of ſtrangers born denizens, it is by the Iaw it (elf {v inſcparably and indi 


vidually annexed to his Royal Perſon (as the Book is in 20 H, 7. fol. 8.) For the Law clicemeth it 
point of high Prerogative, 7us Majeſtatis, & inter inſignia ſumme poteſtatis, to make aliens born fubjeg, 
of the Realm, and capable of the lands and inheritances of England, in ſuch as any natura] hos 6s. 


an j<&t is. And thercfore by the Statute of 27 H. 8. cap. 24. many of the moſt ancicnt Prerogatives and 
» royal Flowers of the Crown, as authority to pardon Treaſon, Murther, Mavflaughter, and Felony 


power to make Juſtices in Eyre, Juſtices of Alhſe, Juſtices of Pcace and Gaol-Dclivery, and (ug, like 
having been ſevercd and divided from the Crown, were agam reunited to the ſame: But authority 7 
make Letters of Denization. was never mentioned therein to be reſumed, for that never any chime! - 
fame by any pretcxt whatſoever, being a matter of ſo high a point of Prerogative. So as the pleadin 
againſt an alien, the purchaſe by any alien, leagues and wars between aliens, denizations, and (af: con 
ducts of aliens, have aſpe& only and wholly unto the King. It tolloweth therefore, that no man &@ be 
alien to the ſubject that is not an alicn to the King; Non poteſt eſſe alienigena corpori, qui non eſt capiti, mn 
gregi qui non eft Regt. | 
The authorities of Law cited in this caſe for maintenance of the Judgment, 4 H. 3. tit. Dower, Brafty 
lib. 5. fol. 427. Fleta, lib. 6. cap. 47. In temps E. 1. Hingham's Report. 17 Ed. 2. cap. 12, 11 ” : 
cap:2. 14 Ed, 3. Statut. de Francia. 42 Ed, 3. fol. 2. 42 Ed. 3. cap. 10. 22 Lib. Afſ. 25, I3 Rich, , 
cap. 2. 15 Rich. cap.7. 11 Hen. fol. 19. 13 H. 4. ol. 26, 14 Hen. 4. fol. 19. 13 Hen. 4. Stamm, 
Guyan. 29 Hen. 6. tit. Eſtoppel 48. 28 H.6. cap. 5. 32 Hen. 6. fol. 23. 32 Hen. 6. fol. 26, Litt], temp 
Ed. 4. lib. 2. cap. Villenage. 15 Ed. 4. fol. 15. 19 Ed. 4.6. 22 Ed. 4. cap. 8. 2 Rich. 3,2, G 1, 
6 Hen. 8. fol. 2. Dyer. 14 H.S. cap.2, No manner of ſtranger born out of the Kings Obeyſance 
22 Hen.S, cap. 2. Every perſon born out of the Realm of England, out of the Kings Obeyſance 
:32 H.8, cap. 16. 25 H. 8. cap. 15.&c. 4 Ed. 6. Plowd. Comment. fol. 2. Fogaſſa's Calc. 263 pj 
&- Mar, Dyer 145. Shirley's Cale, 5 Eliz. Dyer 224. 13 Eliz. cap. 7. de Bankruptr. All Conmiſfong 
ancient and late, for the finding of Offices, to intitle the King to the lands of the Alience : Ap 
Letters Patents of Denization of ancient and later times do prove, That he is no alicn that is born unde 


the Kings Obedience, | 


The 5. general | Now are we come - to conſider of legal inconveniences : And firſt of ſich as have been objedkd 
part concern- aoajnft the Plaintiff, and fecondly of ſuch as ſhould follow, if it had been adjudged againk t& 


1ng Inconyeni-. Plaintiff 


CNnCces. 


Of ſach inconveniences as were objected againſt the Plaintiff, there remain only four tu be anſwer; 
for all the reſt are clcarly and fully fatisfied before : 1. That if Poſtnati ſhould be inheritable to orkns 
and inheritances, it were reaſon that they ſhould be bound by our Laws 3. but Poſtnatz are not baudby 
our Statute or Common Laws for they having (as it was objected) never ſo. much Frechold or its 
ritance, cannot be returned of Juries, nor ſubjed& to ſcot or lot, nor chargeable to Subſidies or Qui 
Zimes, nor bound by any Act of Parliament made in England. 2. Whether one be born within te 
Kingdom of ScotJand, or no, is not triable in England, for that it is a thing done out of this Real, 


*and no Jury can be returned for the tryal of any luch Ifſuc : And what inconvenience ſhould therad| 


follow,” if ſuch pleas that wanted tryal ſhould be allowed (for then all aliens might in1aginethe like 
plea) they that objected it, left it to the conſideration of others. 3. It was objected, that thisInow- 
tion was ſo dangerous, . that the certain event thereof no man could foreſee,, and therefore ſome thowjt 
it fit, that things ſhould ftand and continue as they had been in former time, for fear of the wail 


[5 | *-4: If Poftnati werg by Law legitimated in England, it was obje&ed what.inconvenience and confulm 


ſhould follow, if (for the puniſhment of us all) the Kings Royal Iflue ſhould fail, 8&c. whereby thol 
Kingdoms might again be divided. All the other arguments and objeQions that have been made, hart 
been all anſwered before, and need not to be repeated again. % 

1. To the firſt it was reſolved, That-the cauſe of this doubt was the miſtaking of the Law: For if: 
Poftnatis do purchaſe any lands in England, 'he ſhall be ſubje& in reſpe& thereot, not only tothe Laws 
of this Realm, but alſo to all ſervices-and contributions, and to the payment of Subſidics, Taxes, at 
publique Charges, as any Denizen or Engliſh-man ſhall bez nay, if he dwell in England, the King\ 
command him by a Writ of Ne exeat Regnum, that he depart not out of England. But if a Pofna# 
dwell in Scotland, and have lands in England, he ſhall be chargeable for the am toall intents and pr 
poſes, as if an Engliſk-man. were owner thereof, and dwelt in Scotland, Ireland, in the Iſles of Ma, 


 Fernſey; or Gerſey, or elſewhere... The ſame'Law is of an Triſh-man that dwels in Trelazd, and hath 


in England. But if Poſtnati, or Triſh-men, men of the Iſles of Man, Jernſey, Gerſey, &c. have lands wit 
England, and-dwell here, they ſhall be ſubje& to all ſervices ind publique Charges within this Rea, Þ 
as any Engliſh-rman ſhall be. ©'So as to ſervices and charges, the Poſtnati and Eng1ſh-men born ac 1 
one predicament. | %- 49 | "a | 

2, Conceming the trial, a threefold anſwer was thereunto made and reſolved : 1. That the - 
Objection: might be made againſt Trjſp-men, Gaſcoins, Normans, men of. the Iſles of Man, Jen'9 a 
Gerſey, of Berwick,, &c. all which appear.by the rule of our Books to be natural born ſubg#s> 
yet no Jury can come out of any of thoſe Countries and places, for trial of their Births there  % 7 
the Demandant or Plaintiff in any*aCtion concerning lands be born in treland, Fernſey, Gerſey, ©6 on 
the Realm of England, if the Tenant or Defendant plead, that he was born out of the ligeance of 
King, &c. the Demandant or Plaintiff may reply, that he was born under the ligeance of the Ks y 
ſuch place within England 3 and upon the evidence the place ſhall not be material, but only the x 
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left it to the Court. 


>, Tothe third it was anſwered and reſolved, That this judgment was rather a renovation of the 
judgments and cenſures of the reverend Judges and Sages ot the Law in ſo many Ages paſt, than any# 
Innovation, as appearcth by the Books and Book-caſes before cited : neither have Judges power to judge 
according to that which they think to be fit, but that which out of the Laws they ktiow to be right and 
conſonant to Law. FJudex bonus nibil ex arbitrio ſuo faciat, nec propoſito domeſtice voluntatis, ſed juxta 
leg & jura pronuntient. And as for timores, fears grounded upon no jult cauſe, Dui non cadunt in con- 
Rantem virum, vani timores eſtimandi ſunt. | 

4. And as to the fourth, it is Jefs than a dream of a ſhadow, of a ſhadow of a dream : for as it hath 
been often ſaid, Natural legitimation reſpeQeth actual- Obedience to the Soveraigh at the: time'of the 
Birth : for as the Antenati remain aliens as to the Crown of England, becauſe they were born wheh there 
were ſerver Kings of the ſeveral Kingdoms, and the uniting, of the Kingdoms by deſcent fubſequent; 
cannot make him ® Subje& to that Crown to which he was an alien at the time of his Birthi: So albeit 
the Kingdoms (which Almighty God of his infinite goodneſs and mercy divert) ſtiould by deſcent be 
divided, and governed by ſeveral Kings 3 yet was it refolved, That all thofe that were born under one 
natural Obedier.ce, whiles the Realms were united under one Soveraign,..ſhould: temain vatural. born 


Subjeds, and no Aliens 3 for that naturalization due, and veſted by Bitth-right,. cannot by any:ſepara= - 


tion of the Crowns afterward be taken away : nor he that was by judgment of Law 4 natural Subje& 
at the time of his Birth, become an Alien by ſuch a matter ex poft fats. And in. that taſe,; wpon ſuch 
an accident, our Poſtnatus may be ad finem utriuſque Regis, as Bratton faith in the afore-remenibred:plact; 
fol, 429 -Sicut Anglius non auditur in Placitando aliquem de terris &. tenementis in Francia, :ita net Jebet 
Francigena & alienigena qui fuerit ad fidem Regis Franciz audiri placitando in Amig}tz. 3: fed. tantein ſuiit alis 
qui Francigen in Francia, qri ſznt ad fidem wtriuſque, & ſemper fiterint ante; Normnanniaifi deperdit ain: &f 
jo, & qui placitant hic &- ibi, ea ratione qua ſimt ad fidem wtrinſque,. ficat fuit Willtheltnus: ehivt# rrards 
ſehalw' & manens in Anglia, & M. de Gyncs manens in Francia, & atii phutes.' | Concerning-the: eaſt 
dawh fromthe Etymologies, it made againſt them, for that by their own!detivation, altene x re 
dot ligeantie is all one : But arguments drawn from Etymologjies.are tooweak and too light tor Judges 
to build their judgments upon :- tor Sepenumtro ubi. proprietds_uerborum atrendirowr,' ſenſns. veritatid enmetitnt 
and yet when they agree with che Judgment of Law, Judges-may uſe theim/for. Ornathents;:;;;But 'oh 
the other fide; ſome inconveniences ſhould. follow, it the plea againgg - the Plaintiff ſhould/beovaltowed-: 
for firſt-it maketh Ligcance local 3- videlicet, Ligeantia Regis Regne fun” Scotiz}.and' Ligeuntia Regis: Regni 
ſui Angliz +, whereupon! ſhould follow, Firſt; That faith 05 ligeance,. which-i$:imiverſal, . ſhould: be-sohs 
foe within-locH limits and bonnds : Sccondly,'That the Subject ſhoukÞ ot be-bound: to ſerve theKing 
in Pact or in War out of thoſe limits 3 Thirdly, It ſhould:illegittimate maivy; and fore of nable blood, 
which were born it Gaſcoign, Gnyan, Normandy, Callice, Tournay, France, and-divers other of his Majefties 
Dominion, whiles the ſame were in atual obcdiente,: and: iri Berwick, Ireland; Fernſey, arid Gerſey, it this 
plea ſhould have been admitted for good. And thirdly,: this fitange-and new deviſcd plea inclineth too 
much to countenance that dangerous and deſperate Error of the Spencers;: touched before, to receive any 


. Wowance within 1Yeftminſter-Hall. 


In the proceeding, of this:caſe, theſe things wete obſerved, and ſo did the Ghief J aftice of the Contmort 


* Pls publickly deliver in- the end of his argument-in the Exchequer Chamber. Firtt, 'That no command- 


ment or' mefſlage by word or writing was : ſent or delivercd- from-any whatfoever'to any of the Judges; 
to cauſe them to incline to any opinion in this caſe: which I rember, for that it is honourable for: the 
State, and conſonant to the Laws and Statutes .of this Realm. Secondly, - There was obſerved;: what a' 
concurrence of Judgments, Reſolutions, and Rules there be in our Books .in all ages concerning this 
caſe, as.if they had been prepared for the deciding of the' queftion of this point : and that (which never 


fell out in any doubful caſe)” no-one opinion in all our Books'is againſt this Judgment. "Thirdly; That 


the ve Judges of the Kings Bench, who adjourned this cafe into the Exchequer | Chamber, rather ad- 
"2726 it for. weight than for difficulty; for all they in their arguments na voce concurred wittfthe 
gent, - Fourthly, That never any cafe was adjudged in-the Excheqazer Chamber with gieatcr 


| Oncordance and leſs variety: of opinions, the: Lord Chancellor and twelve of thie Judges concurring- 
4 T its 
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in one opinion. F ifthly, That there was not in any remembrance ſo honourable, great, and int 
an auditory at the hearing of the arguments of any Exchequer Chamber caſe, as was at this caſe 
judged. Sixthly it appearcth, That Furiſprudentia legis communis Angliz eſt ſcientia ſocialis &x 
ſociable, in that it agreeth with the principles and rules of other excellent Sciences, divine and h 


a quality, that loſs is the aſſured end of the practice of it (for no alien can purchaſe lands, bur h. 


them, and ipſo facto the King is intituled thereunto, in reſpect whereof a man would think few me 


would attempt it) there ſhould be ſuch a multitude and Farrago of authorities in all ſuccellions of 4 Y 


in our Books and Book-Caſes, for the deciding of a point of fo rare an accident, Ez fic detery; 
terminata eft iſta queſtio. ES . : ; 

Super quo viſis & cur” Domini Regis hic plenius intelle omnibus & Jingulis premiſſic, diligenterqu he 
& examinat”, maturaq, deliberatione inde habit”, pro eo quod videtur cur Domint Regis nune hic quod Platiy 
prediium per predifium Richardum Smith &: Nich.Smith ſuperins placit” minus ſufficiens in lege exiſt, 14 _ 
dia Robertum Calvin & refponſ. ad breve ſunm predicium habend”, repellend*. Ideo confiderat” et je _ 
Domini Regis nune hic, quod predift, Rehardus Smith & Nicholaus Smith ad breve ipſius Roberti ulehiy 


reſpond”. | 


_Y 


- Mich. 26 & 27 Eliz. 


Bulwer's Caſe. 


Ulwer of Dalling in Norfolk, brought an Aftion upon his Caſe againſt George Smith, and dedas 
How that one Henry Heydon Eſquire did xecover 20 J. in the Common Pleas againſt the Plainif af 
afte? Jadgment, and before Executign, the ſaid Henry Heydon died, and afterwards the ſaid Defentay 
knowing thereof, at F in the County of Norfolk, to outlaw the Plaintiff upon the {aid Judgment nty 
-name of Henry Heydon malitioſe & deceptive machinaius eft, in performance of which the Detendant Th, 
23 Elis. at Weſtminſter in Midd. took forth a Writ of Capias ad Satisfaciend' in the name of the fl 
Henry upor the ſaid Judgment, dire&ed to the Sheritts of London, who by the procurement of th 
Defendant: returned Non eft inventus 3 whereupon the Defendant purchaſed 2 Writ of Exigent in the 
name of the ſaid Henry, which Writ the ſaid Sheritts by the procurement of the ſaid Defendant ume, 
that at ſeveral Huſtings the now Plaintiff had been demanded, Et ad Huſtingum de communibu pla 
tent” in Gaildhalda civitat. predit. die Lane prox. poſt feſtum ApoſtoP Simonis & Judz, Anno ſupradift,el 
the now Plaintiff quint. exaus frit, &c. & ideo ipſe the Plaintiff utlagatus fuit : And afterwards Py, 
24 'Eiiz.*the Defendant purchaſed out of the Common Pleas a Writ of Capias utlagatum, in thenaned 


' the faid Henry, directed to the Sheriff of Norfolk to arreſt his body, 6c. which Writ did mention thi 


(37 


the faid now Plaintiff was'outlawed die Lune prox. ante feſtum Apoſtolorum Simonis & Jude, &c, And 
the ſfaid:Writ the Defendant at W. aforeſaid in the ſaid County of Norfolk , did deliver to one Riert 
Godfrey then Deputy to the Sheriff of the faid County, to the intent that he ſhould execute: the fiid 
Writ 3' the which Robert: by-force of the ſaid Writ took and arreſted the now Plaintiff, and did impriſn 
him by the ſpace of two months, until the- now Plaintiff purchaſed his Charter of pardon, by reaſn 
of which Outlawry he forfeited all his Goods and Chattels : And upon this Declaration the Defendant 
did demur in Law 3 /And the principal canſe.of the Demurrer was, becauſe that this Aion by the 
pretence” of «the Defendant, oughtgo have been brought in M:4d. where the wrong began, for there 
Cas it was ſaid) the Defendant out as well the Capias ad' Satisfaciend. as the Exigent and the Coias 
Utlagatum alſo. And although the Capias Utlagat. was executed in Norfolk,, yet the Action ought to 
be brought where the wrong'began 3 as in the caſe of Conſpiracy in 42 E. 3. 14. and divers other cals 
were pat 3 Alſo, by the-Qutlawry which was' in Lond. all his Goods and Chattels were forfeited, whete 
it is mdte-reaſon to bring the Action, than in Norff. But it was anſwered and reſolved, That the Adion 
was well brought in Norfolk, for. it is a Maxim in Law, ©od ibi ſemper debet fieri triato, 'ubi juratnt 


- meliorem poſſunt habere notitiam. © And in Nozfotk, was the vitible wrong, for there the Plaingiff was in- 


priſoned tor the ſpace of two months, and therefore it is great reaſon the Plaintiff have his action ther, 


. and it doth not appear by the Record what Goods and Chattels the Plaintiff had at the time of the 


Outlawry, but for the aggravating of the damages, the Plaintiff may give in evidence what Goods and 
Chattels he hath forfeited by the Utlawry. ' And this / a&tion doth cortift upon two parts, one rhattet 
of record, and the other matter in fat; and none of the-matters of record, but it is mixed with mat- 
ter in fact, and there is no matter of faq, but it is mixt 'with matter of record : for the Writs and 
the Utlawry are matters of record, but mixed with matters in fa&, ſcil. taking forth, and proſecution 
of them by the Defendant in the name of Henry Heydon, 'which are matters in tact : alſo the impriſon- 
rvent is a matter in fact, but it is mixed with the Writ of Capias ntlagatum, which is of records ſci 
if the Plaintiff was arreſted by vertue thereof... And matters in fac are triable only by the Country, and 
not matters of record : and when one matter in one County is depending upon the matter in tht 
othet County, there the Plaintiff may chooſe in which County he will bring his a&ion, (if not, that 
the Defendant upon the general Iflue pleaded, ſhall be prejudiced in his trial, as he ſhall not be in th 


caſe 3 ) as if two conſpire to endit® a man in one County, and they by their malicious proſecyan 
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make the execution of their conſpiracy in another County, and there cauſe the party to be inditcd, 
the Plaintiff may 1avC his action of conſpiracy in which County he will, for they put their conſpiracy 
:1 one County 11 execution in the other, and the matter of record of the Indiment is mixed with 
matter of faCt- But if they conſpire in one County , by force of which conſpiracy, without any other 
a& by them, he 15 indicted in another County, there the writ ought to be bronghit in the County 
where the conſpiracy was, for the Detcndants have done nothing in the County where the Indidtment 
Was, nor Were Parties nor privics to the finding of the Indictment, but 'only by the conſpiracy in the 
other County- And the ſame appeareth in 14 E. 4. 3. b. and ſo the Books in 42 7. 3. 14. 20 EL 6. 
10. Fitz. N. Be 116. b. and other Books are well reconciled. If a Manaſſe be made in £f:x by which 
my Tenants do depart in London, I (hall have my Action in Eſſex, and not in London ; tor in tuch Caſe 
I have done nothing in London, 9 Fl. 6. 42. In all Caſcs where the Action is founded upon two things, 
and both are material, or traverſable, and the one without the other doth not maintain the Action, 
there the Plaintift may chuſc to bring his a&tion in which of the Countics he willz as if a Scrvant bc 
retzined in one County and departeth in another, and therewith agreeth 41 E. 3. 1. 34 H. 6. 18. 38 H. 
6, 15. 14 Es 4, 6. 20 0.1 I. 29 H. S, & 3, Vide 20 E. 2. 25. @*ce.- Soit a man be arrelied in 
execution i one County, and he c{cape into another, the Plaintiff may chooſe to bring his Action in 
which of the Counties he will, and therewith agreeth 14 E. 4. 3. 30 H.6.6. 11 Eliz, Dyer 298, So 
in a Writ of Annuity toundcd upon preſcription againſt a Man of Religion, or body politique, where 
the Church or houſe is in one County, and the ſciſin is alledged in another County, the Plaintiff may 
chooſein which County he will bring his Action, 48 E. 3. 26. 4 H. 4.1. 4 H. 6.5. b. 10 HG, 19. 
29 6.15, 2 E.4. 28, 4 E. 4.26. &c. F.N,B. 152. Otherwiſe it the Annuity be granted in one 
County, to be paid in another, the ation lieth where the grant wasz and ſo is 8 H. 6. 23, Soifa man 
cite one in one County to appear before the Admiral in another County, for a thing done in the body 
of te Cour.ty, by force of which the party appeareth, he may have his ation in the one County 
orthe other at his pleaſure, 5 Ma. Dyer 159. b. vide 42 E. 3.14. 44 E. 3. 31, 32. 46 E. 3.8. 3 H. 4. 
4.6 38 H6. 14. 14 E.4.3. The ſame Law of the Spiritual Court, So if the Defendant calt a protection 
in one County, and remaincth in another, he may bring his ation in which of the Counties he pleaſeth, 


ride 20 H. 6. 10. So if a man hath a ſiroke in one County, and he dieth in another County, the ap- 


of Murder may be brought in the one or the other County, and yet the Defendant did nothing, in 
the Comty where the party dicth, but the death which followeth the ſtroke maketh the Felony, 18 E. 3. 
32, 9.6. 63. 45 Aff. pl. 9. 43 Ed. 4. 3 He 7.12. 4 H. 7.18. 6 H. 7.10, 11 He4. gz. Waman 
commit Robbery in one County, and carrieth the goods into divers Counties, the party robbed may 
have an appeal of Felony in which of the Counties he will, but not an appeal of Robbery but only in 
the County where the Robbery was done For it is felony in all the Counties where the goods are car- 
ried (for felony doth not develt property) but it is not Robbery (which ought to be done to the perſon of 
2 man) but only in the County where the Robbery was done , vide 4 H. 7. 5. b. 29 H.8. 39. 
49, Dyer, 11 H.4.93. Vide 3 E.3. Af. 446. In Debt if a man diſtraineth-upon a Leaſe for years in one 
County, of land in another County, he ought to bring his Action where the Leaſe was made, and not 
where the land licth 3 for the aGtion 1s grounded upon the contra made by the leaſe, 38 H. 6.15. acc. 
fer Gm, 8 H. 6. 23. acc. vide 4 H. 6. 18. 14 E. 4.3. 29 H. 8. Dyer 40. So the Law well explaincd in 
caſesin which are varieties of opinions in our Books. But if a leaſe be made in one County,and the land 
lieth in another, the Action of waſt (hall be brought where the land licth, and not where the Leaſe was 
made, although the term be paſſed, for the land and damages, or damages only for the wall, ſhall be reco- 
rered, 14. E.4.3. acc. It a man promiſeth to cure one in one County, and mi{-doth in another, the Plain- 
bf hath his eleQtion to bring his action in which of the Counties he will, and therewith agreeth 11 R.2. 
Aftion ſur le Caſe 37. If a man doth not repair a wall in Eſſex which he ought to repair, for which cauſe 
my land in M44. is drowned, I may bring my aQion in Efex, for there is the Defendants fault, as it is 
adjudged in 7 H. 4. 8. or I may bring it in Mjdd, for'there I have the damage, as it is proved by 11 R.2. 
din ſur le Caſe 3. So it one forgeth a Deed in one County, and proclaimeth it in anvther,the Plaintiff 
may chooſe in which County to bring his action, 29 H. 8. 38. Vide 22, H.6 5. But when the Defendant 
upon pleading Not Guilty ſhall be prejudiced in his trial, there the Plaintiff hath not eledion to bring his 
Aion in which County he will. Vide 29 H. 8. Dyer 3g. where Gawyn ſucd an appeal of Robbery in 
the County of Wilts, where the Robbery was done,againſt Huſſcy and Gibbs as acceſſories 3 and declared 
that the principals named in the Writ, and who were attainted, did the Robbery in the County of 1/:s 
and that the Defendants feloniouſly at London before the Robbery done, did abbet them to do it 3 an 
it was adjudged, That although the Plaintiff cannot have but one appeal againſt the Principals and 
ccelſories, and againſt the Principal of neceſſity it.ought to be brought in the County of W//lrs, yet 
becauſe that thoſe of the County of Wilts upon Not Guilty. pleaded, and London cannot joyn, and 
thoſe In Wilts cannot enquire of a thing in London, although it be tranſitory (for in caſe os Felony 
Which concerncth the life of a man, every act ſhall be tried in the proper County where the act was in 
fruth done) the appeal againſ the ſaid Acceſſories did abate. Vide 43 E. 3. 17, 18,19. And it is to be 
obſerved, that in all Real Actions, if any iſſue riſeth upon the Land, or in any ation in which the pot- 
ion of the land or local thing, or which riſeth upon the land by reaſon thereof, is to be recovered, 
all theſe ſhall be brought in the County where the land licth 3 As in a Writ of Right of, Ward of Land, 
y Writ of Entruſion of Ward, theſe ſhall be brought in the County where the land licth, alchough that 
the refuſal were, or the Scignory be in another County, 29 E. 3. 3. 38 H. 6. 14. 22 R.2. bre. 937. 
4, So na Writ of Right of Ward for the body only, it ſhall be brought m the County where 
the Land is, for that is in the right and favour of the land, 21 E. 3. 42. 30 E. 3.25. 9 E. 3.12, 13- 
oy E,3.7. ace. and the reaſon of 45 E.3.6, agrecth with it, although the Judgment there is mentioned 
® be given coutrary, But a Writ of Raviſhment of Ward thall be brought where the Ravithmicnt was, 
M m m and 
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and got where the Land is. or where the body is carried 3 for it 15 tound upon the Ravilhment, $I, 

6:14. 22 Fich. 2. Breve 937. & 12 liz. Dyer 289. And a Writ Fortciture of Marriag: ſhall he Ra, 
where the land is, tor the Writ doth ſuppoſe an intruſion into the land 3 and therewich aprecth t] 
Book in-22 R.2. & 3S Hen. 6.15. And a Writ de valore mayitagii ſhall be brought where th. lar 

i=: for the Lord needeth not reake any tender, but if he maketh tender, and the other refuſorh "”* 
1 alledoc it in one County, then the Writ de valore maritagii licth in the County where th- n__ 
was, 22 Kich. 2, Brev. 937. 38 H.6. 15. Writs of Qware Impedit, and Dare Incrmbravit ſhall be x 
ways brought where the Churci1 is 3 for by the one the Plaintiff ſhall recover the preſentment, and by 
the other the Biſhops Clerk ſhall be removed, and the Plaintiffs Clerk admitted, 38 Hey, 6. IS. a 4 
wide 4 Ed. 3.9. Otherwiſe It 15 1n the Kings Caſc, But a Oware non admiſit {hall be brought It the 
County where the refuſal was, and not in the County where the Church is, becauſe damages arc Foy 
to be recovercd; and the refuſal is the beginning of the wrong, and the ground of the Action . and 
is the Book adjudged in 37 Hen. 6. 14. & 15. F. N. B. 47. And a mare Impedit of a Preheng tt 
be brought in the County where the Cathedral Church is, and not in the County where the byy of 
the Þrebend is for the Plaintiffs Clerk is to be inducted, and inſtalled in the Cathedral Church a: 
therewith agrecth 21 Edw. 3.5. & 2 Eliz. Dycr 194. but 43 Ed. 3 * 34» Or 15 Ed. 3. Br. 325. ſean 
contrary. Vide 27 Ed. 3.37. And fo the Law 1s well explained in a caſe in which there was Aifferent 
opinions in our Books. And it a man at the Common Law hath a Rent iſſuing out of two Counties 
he cannot-have an Affiſe in one County, becauſe every part of the Land in the two Countics is char 4 
with Rent, and all ſhall be put in view, as it is agreed in 18 Edw.:2, Afiſe 380. 18 Ed, 3. 32. to - 
3.21, 10 Af. p. 4. & 18 Af]. p. 1. But if a man maketh a Leaſe pur ater wie of Land in two Con 
rendring Rent, and the Rent is behind, and ceſtzei que vie dicth, the Leſſor ſhall have an Adton of Debe 
in which of the Counties he will 3 for now it is changed into Debt 3 and in that caſe no Land {hal 
be put in view, but the perſon of the Debtor ſhall be only charged by the Common Law. &o if 1Rere 


be iſſuing out of the Land of B.. in two Counties, and the Rent is behind, and he who hath the Rent 


dicth, his Exccutors may have an Action of Debt againſt B. in which of the Countics they will, upon 
the Statute of 32 Hen. 8. for although he ought to bring his Action in one of the Countics, yet at the 
Common Law the perſon cf the Defendant is chargeable in the Action of Debt, ard not the Lay 
And beforc- the Statute of 6 Rich. 2. cap. 2. a Writ of Debt and Accompt againſt a Receiver, and ſig 
Actions, mult be'brought in ſuch County where the party might be beſt 'brought in to anſwer, and t4 
Plaintiff might count of a Contract or Receipt, &c. in any other County, gia debitum & contratiu,t, 
Junt nelins loci, See for that 2 Ed. 3. 44. 6 Ed. 3. 266. & 275. 8 E.3. 380. 10 E.3.7. 198, 
Fariſd. 29. 29 FE. 3.26. 33 E. 3. tit. Juriſd. 37. 40 E.3.7. 3 Hen. 6. 15 Ed. 4.10, 21 Ed. 
As in 22 Hen. 6. 9. & 10. where the King granted the Office of Surveyor of packing of all mane 
Cloathes within London and the Liberties thercof, which are in two Counties, and the Ailiſe was broyje 
in Middleſex, and there Newton and Paſton ſaid, That there is a great difference between an Aﬀd: 
Rent, and that Aſſiſe : For where a Rent charge is going out of Lands in divers Counties, every pu 
is chargeable with the whole, and all the Terr-Tenants ought to be named : But here the perſmis 
charged, and not the land, yet the Office for which the Afſiſe was brought did extend in two Countis, 
And if a Fine, or Feotfment be made of Lands in two Counties with Warranty, the Warrantia Chit 
may be brought in any of the Counties, 29 Ed. 3. 3. It is purviewed by the Statute of 7 Rich. 2, ou, 
10. That Aſhiſe of Novel diſſeiſin ſhall be granted and made of a Rent behind due of Tenants in dias 


| Counties, to be holden in confiaio comitat. and thereupon the Afſiſe ſhall be taken and tried by the ye 


ple of the ſame Counties, in the fame manner and form as it is done of a Common of Paſture in one 
County appendant to Tenements in another County : For at the Common Law," if a man had hu 
Common of Land in one County appendant or appertenant to Land in another County, he ſhould - 
have two ſeveral Writs to the Sheritfs of the ſeveral Counties: Or if the Land to which, &c. lyin 
one County, and the Lands in which lieth in another County, there he ſhall have a Writ of Affiſe to 
the Sheriff of the County where the Land to which, 6c. lieth, and ſeveral Writs to the Sheriffs of the 
Counties where the lands in which, &c, lie 3 and all that appeareth in the Regiſter, and Fitz, Nat. 
Brev. 180, a. And the ſame Law is when a Nuſans is done in one County, and the land to which, &. 
is in another County, as it appeareth alſo in the Regiſter, and Fitz. Nat. Br. 183. k, So if a man hatha 
Rent in three or four Counties, it ſeemeth that he who is difſeiſed may have ſeveral Afiiſes to be 
brought in confinio comitatuum : for the Letter of the Statute of 7 Rzeh. 2. is general of Rent due of Tc 
nements in ſeveral Counties. And although'it hath a reference to the Caſe of Common of Palture, 
&c. yet foraſmuch as in the Caſe of Common of Paſture, if the land in which, 8c. lieth in fever 
Counties, and the land to which, &c. lieth in another County, there ſhall be as many Writs as ther 
are ſeveral Counties : thence it followeth, that ſuch ſhall he have who hath a Rent ifluing out of lands 
in many Counties. Alſo the caſe of Common is put exempli gratia & fimilitudinarie, & nutlum ſmik 
quatucr pedibus currit 3 and it is not neceflary that a fimile agree in all points. And the Statute of 
7 Rich, 2. was made to fſatishe a doubt which was conceived before: : for thereby it is enacted, That 
Writs in ſuch caſe ſhall be made in the Chancery without any manner of contradiction, as. wel 
of difſcitins before done, as after to be done. And the doubt was upon the Statute of Magna Churta, 
c. 2. Recognitiones de nova difſeiſina, & de morte anteceſſor. non capiantur niſi in ſuis comitatibus. And {ome 
hold that the ſame was not obſerved when the Juſtices of Afſiſe did fit in confinio comitatus, and namely, 
when there arc twenty Counties meſne between the two Counties, as it is in- the Book in 5 Ed. 4% 
But that doubt alſo might be conceived upon the ſaid Affiſe of Novel diſſeifin of Common when tie 
land in which, &c. is in one County, and the land to which, &c:.-in another County (which caſe 
without queſtion is not reſtrained by the faid Statute : For Aitiſe of Novel aiſſeifin of Common Palture 
lay at the Common Law, as by the Statute.of Weſtm, 2. cap. 29, it appeareth) Vide 10 Ed. 3: il 
& 10 A} 
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. if, þ- + And if need were, the Statute of WW. 2. cap. 28. doth extend to the Gi | 
=: Oh it 15 provided, Duod quotieſcuque de cetero = in Cancellaria, quod in + one] 
ur breve &» in confumilt caſe, cadente ſub eodem jure, & ſimili indigente remedio, noi reperitur, concordent 
"lerici i Cancellaria in brevi faciendo, &c. vel ad proximum Parliamentum de conſenſu Juriſperitorum fiat breve, 
And the Statute concludeth with the effect of a Maxim of the Common Law, ®nod Curia Domini Regis 
"on debet deficere conquerentibus in juſtitia perquirenda. Vide 38 Edw. 3. 33. where the caſe was, That the 
king brought a Writ of Right of the tourth part of the Tythes and Offerings of the Church of St, Dyn- 
nin the Weſt, in Fleetſtreet, in the Suburbs et London, againſt the Prior of St. Fohns of Feruſalem ir 
England : there Candiſh took exception to the Writ, becauſe that although this Writ was given by the 
cratute of IWeſt. 2. cap» 5+ towards the end, and Artic. Cler. cap. 2. which Statutes gave, that he ſhall 
have a Writ Ad petendum advocationem decimarum petitar. &c. And. this Writ is brought of the fourth 
wwe ETyrties an Offerings, which is not warranted by the — udgment of the Writ, foraſmuch 
7 che Statute doth not give any Writ of the fourth part of Tythes. Thorpe the Chief Juttice, who gave 
the rule ſaid, Although the Statute doth not hint by, expreſs words, but of Tythes, yet thoſe in the 
Chancery may MaKe a Writ in confimili caſie, and the Writ is good'enough ; wherefore anſwer. And in 
1$ £4,2. brev. $27. a Writ of Entry was brought in the County of S#fſ. the Tenant pleaded a-Releaſ(e 
of the anceſter of the Plaintiff with Warranty, which was deemed, and found for the Plaintiff in London 
by a Jury of Fridayſtreet, Oc. for which the demandant did recover 3 and the Tenant brought an attaint, 
and there Exception was taken, becauſe in the Writ is not compriſed to attach the party, Judgment 8c. 
&r the Plaintiff it was ſaid, That the Writ was granted to the Sheriffs of London to ſummon the 
Furand EWENtY, and attach the twelve, and another Writ to the Sheriff of Sf. to attach the party 
where the land licth 3 and both the Writs were read in Court, To which it was ſaid, That there was 
no ſecial Law, that did maintain that Writ which is out of the common courſe. ' Beresford the Chief 
"lice, who gave the rule, ſaid, In a new caſe there is a new remedy, &c. wherefore anſwer. And 
s refore if there be Lord and Tenant, and the Tenancy doth extend into two Counties, in this caſe if 
+e Rents and Services be behind, the Lord may have ſeveral Writs for Cuſtoms and Services, for every 
Connty one Writ, and (hall have them returnable at one day in the Common Pleas, and then to count upon 
them ashis caſe is, quia aliter curia Regis deficeret conquerentibus in juſtitia perquirenda, and therewith agreethi 
Fitz, Nats Brev. 151+ b. & 31 Edw. 1. Droit pl. ultimo. And the ſame is a good example, pro quolibet 
confimili caſue, &'c ſinnils indagente remedio.» Vide 12 Ed. 1. tit. Attaint 71. a very good caſe 3 and the 
Reaſbnand rule of the Book in 21 E. 3. 18. 1s to be obſerved, where the Caſe was, That a fine was 
leviedofa Mannor in one County, and the Tenancy lay in another County 3 now where the per que 
ſenits ſhould be brought was the queſtion 3 and it was adjudged, that it was well brought in the County 


where the Mannor was. And there Stone gave the rule of the Court in theſe words : He cannot have . 


another Writ, for it behoveth that his Writ be brought according to the fine, and brought in the County 
whete the. Note is levied. Vide 11 Rich. 2. tit. Aion ſur le caſe 36. 7 H. 4.8. Vide 26 Hen. 6. tit. Caue= 
nant 9. 41 Ae pl. 12. 9 Hen. 5.6. 22 Hen. 6.5. And in the principal caſe where it was objeded, that 
the aid Capias #tlagatum Was erroneous 3 for it was proximum ante feſtum, where it ſhould be, poſt feftum, 
Ge. The Court took no regard to itz for the Error in the Writ which the Defendant himſelf hath 
wrongfully brought ſhall not advantage himſelt : for iriaſmuch that he was impriſoned and troubled 
thereby,the ſame gave cauſe of aCtion to the Plaintiff, Allo the Court did not regard the clauſe that the 
Defendant at I. in the County of Norff. &c. malitioſe & deceptive machinatus fait, &c. tor the ſame is {0 
ſecret and ſo uncertain, that it cannot be tried, 


Hill. 27 Eliz. in the Exchequer. 


Sir Mzles Corbet's Caſe. 


Etween Sir Edw. Clere, and Miles Corbert, Eſq; now a Knight, it was reſolved in a Caſe coricerning 

"the Parſonage of Marham in the County of Norffs That where in the County of Norff. there is a 
ſpecial manner of Common called Shacke which is to be taken in Arable Land, after Harveſt until the 
land be ſowed again, &c. and that began in ancient time in this manner 3 The fields of Arable lands 
n this Country doth conſiſt of the Lands of divers ſeveral perſons lying interinixt in many ſeveral ſmall 
parcels, ſo that it is not poſſible for any of them without treſpaſs to others, that they can feed their. 
attel in their own land, and thefore every one doth put in their cattel to feed promiſcue in the open 
hield, | Theſe words, To have Shacke, is as much as to ſay to go at liberty, or at large: In which the 
Policy of old times is to be obſerved.” That the ſeverance of fields in ſuch ſmall parcels to ſa many ſeve- 


. tal perſons, was to avoid Incloſure, and to maintain Tillage. But it is to be marked, That the ſaid 


mon called Shacke, which in the beginnirig was but in the nature of a feeding becauſe of Neigh= 
uttiood, for avoiding of ſate, within ſome places of that Country, is by cuſtom altered into the na- 
re of a common appendant or appurtenant, and in ſome places it retaineth his original nature: and 


the ule to know it is the cuſtom and uſage of every ſeveral Town, or place 3 for conſuetudo loci eft ob= 


ſerond, And therefore if in the Town of D. ( exempli gratis.) one who hath purchaſed divers patcels 


lpether, in which the Inhabitants have uſed to have Shacke, and long time ſince have incloſed it, an 
: = Mmm2 notwith- 


[3] 


[5] 


mr F [ mes upon the Statute of 13 Ed. 1. of Wincheſter. Part VII, 


o Ee 
notwithſtanding alwaies after Harveſt, the Inhabitants have had Shacke there by paſſing into it by bars 
or gates with their cate], there 1t ſhall be taken as Common appendant or appurtenant, and the Owner 
cannot exclude them of common there, notwithſtanding that he will not common with them, but ho) F 

' his own lands fo incloſed in ſeveralty : and that is proved by the uſage, for notwithſtanding the ancient 
Incloſare, the Inhabitants have had common there. 'But if in the Town of S. the cuſtom and uſage hath 
been, That every owner of the Game Town hath incloſed their own Lands from time to time, and (; 
have hdld it in ſeveralty, there this uſage proveth, That it was but ip the nature of Shake ori inal 

[b}] for the cauſe of Neighbourhood, and ſo it continueth, and- therefore there he may Incloſe andy f ; 
ſeveralty, and exclude himſelf to have Shacke with the other. And although that in the ſaid Toyy of re Fi 
D. the uſage hath been, That notwithſtanding the Incloſure by divers Inhabitants of late tines, the B 
her Tnbablrads have had Sbacke there 3 yet if a man hath an ancient cloſe of ancient time taken gy of done i 
the ficld, and he and all thoſe whoſe eſtate he hath, hath holden the ſame alwaics in ſeveralty, hem, 


well keep the ſame incloſed : For as to ſuch, parcel ſo anciently encloſed, the Shacke there doth ret as { 
his ancient and original nature, And he who claimeth Shacke there cannot preſcribe to have Connmy th 


in it. Mark well this Reſolution, which ſtinding with: reaſon, and no Incorivenience, Innovatio _ 
cauſe of ſuits or trouble | can thereupon ariſe, but quiet and "repoſe ſhall be thereby in many re, = | 
bliſhed, which 1 thought fit to be Reported, becauſe it is a general caſc in the faid Country. And'x the ty 
fixſt the Court was utterly unknowing of the nature of this Common called Shacke, It was alſo why. 
ved at the ame time, That if the Commons of the Town of A. and of the Town of B. are” adjoyri 

and that one ought to have Common with the other by the rule of opouriood, and in the Toy, 
of A. there are tifty Acres of Common, and in B. there are an hundred Acres of Common ; 1 that 
caſe the Inhabitants of the Town of A. cannot put more catte] into their Common of fifty. Acres than 
the ſame will feed, without any reſpe&ts to the Common within the Town of B.. zec e converſo.: for the 
original cauſe of this Common for cauſe of Neighbourhood, was not for profit but for preventing of 
Suits in a Chatnpian Country-; for the reciprocal cſcapes of the one Town in the other : And You 
if the Town of A. will ſeed fifty beaſts, it is no prejudice to the one or the. other if the cattel of one 
Town eſcape and feed in the Common of the other Town reciprocally: for if all the cattel feed pniſy 
together through the whole, there ſhall not be prejudice to one or the other. is. 
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[5] J*Þ enaQed by the aid AQ; Thet fo henceforth every County be ſo well kept, That inomedigth wa 
|  Robberies and Felonies committe freſh ſute be made from Town to Town.and from County to 66.9 i 

And after.the Felony or Robbery is dong, the County ſhall haye no longer ſpace than forty days, witty 
which forty days it ſhall behove.: to agree for the obbery and Treſpaſs, or elſe that they Fl i 
the bodies of the Offenders, 8c. Upon which words divers Reſclutions have been. | 
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© Trint. 27 Eliz. in the Common Pleas. 


Sendhills Cale. © 


perl lawful for any other 
for which the Hundred 


bery is ſecretly done in a houle they cannat take notice of it, 


- 


part: V 11. Milonts Cale. Fro 
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Trin. 28 Eliz. in the (ommon Pleas. 
Aſhpole's Caſe. 


of Eween AſÞpole and the Inhabitants of Evenger, it was reſolved by the whole Court, That alchough 
B the Statute is general, and doth not make mention of any time, That the Robbery ought to be SY 
Jone in the day time," and out, of. the night 3 and there ' the caſe was, -That- a - Robbery was done in F b ] 
amury preſently after $un-ſer, during day-light'3 and fc was adjudged that the Hundred ſhould anſiver, 
-auſe it was convenient time for men to travel, or to be about their buſineſs or work 3 and therewith 
2th the Book in 3 Ed. 3. Coron. 393. That one killed another at the hour of evening, and eſcapeth, 
the Common Law, the Town ſhall be amerced 3 for-it is-irr Law accounted part of the day, and not 
of the night. 
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| Trinit. 29 Eliz. in the Common Plexs, Rot. 1027; © 
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- not extend 
| dred frdefault of well guarding the Country m the night 3 alſo in the night they cannot make purſuic 
after the,Otfe 
conrenieat means ſhalt he-hard. And as it hath clſewherd beenioften. ſaid, It is a good expoſition of 4 
| ond it according to the reaſon of the Commotr:Law. And at orb. 'Law, if a 
man be killed in a Town. by day, that is, ſo long as there!is:full day-light,' and he who killeth efcapeth, - 
wa-where this Felony was done ſhall-be amerced : And {oc its holder in, 21 Ed. 3. Coron. 23% { - 
Dan pi felonice occiſis fuit per_diem, niftfelo caj#ts fit, tateroills.ls mererct, And. therewith agreet 
* (hullnothe atnerced by the Common Law, becauſe | (as tthath- been ſaid): no laches or negligerice' cari 


; Ki d.to the Inhabitants of the Town : and God hath:-appointed:the day for men tofabout, and 
mel about cheir ap 5vyy ren pps, oe” repoſe: and reſt: and. thetefore Ro ith «© © 

dau qerationem, & redit veſpere : So: Savage bealis paſz.and repaſs ih te right, and: them raen ar fn 

| ured, and in the day men-apply themfelves to theis Tabours> and affairs, and thew the Beaſts retive- cd 

| irDevs, And the Poct faith, ie ne hel hf ewes 


OEM. TE Lok þ -} £1335, 1:49 ef he: 
12;  . Ut jugpdent homines furgzent de note Latrones.. 


bod the Common Law is, Men cannot. diſtrain -for- rent ov; ſervice- in- the night, as it is: adjudged [7] 
bu E 3. Difreſ.17- &'11 FE 7.5. acc; But for datnage-feazance, a man may diſtrain 'ivy the 
night fox the .neceſlity of the. Caſc, for otherwiſe perhaps he ſhall not diſtrain at all, and therewith 

tio E. 3.21, - And, further it is anGed bythe aid: Statute of Wincheſter, That in Cities and-gyeat 

ms which are incloſed, the Gates ought:to he ſhut fron Sun-fer, till Sun-rifing 3 Afﬀte# whichStatutey 
udiCity or Town -incloſed any ara op urns. or be done in the day, os in the night, and 
ne ffendor efcaperh, ſuch City or Town ſhall. be amerced; | For now the A hath changed the reaſon 
0 Law, and therefore the Law it ſelF-is changed 3 For Ratio eft Legis anima, & mutata Legis ratione; 
natatur & Lex, For at the Common Law, if 'a Man be killed in the night, as it hath beer-{aid, there: ; 
ndtany fault in, the City ox Town 3. but now if they: do not keep theiv Gates ſhut according to: the! . | 

ute, .by which the Offendor efcapeth, than there is fault and negligence in them 3. and therewithy 


. 
F 
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 4guetche Book in3 E, 3. Caron. 299.. where the Caſc-is, Tt was preſented, That one: killed another” 
io enghe; and it was agked; Where the Felon: was? And they faid, That he is fledz and dn_ | 

| RS In, e night, they ought not to: be charged. Lowther Juſtice who gave the Rule, ſaid; 1 the 

_ Town (hould | ſhut, by che: Statute, fromdich an hour 3 and becauſe the: Townſinen of the Town; 
took him not, all the Town was amerced : Alſo it was holden upon the: faid Act of 13-E» 3. That if. 
divers do commit\,a Robbery, thoſe:of the Hundred . ought to apprehend all the Felons 3 for alchough. 
they ppachend ſome'of them, it' ſhall not be: ſufficient for toexcuſe: them. For-the words of - the: faid 


At of 13 £1.20, That they anGver for. the: bodies of the Offenders 3. which in-confixaGtion ſhall be 
laken wall the Offenders; Bit now by the! Statute of 27 Eliz. cap: 13+: a new Law'is made; amongft 
ers, in chele points following, ziz. 1. That:none ſhall have:an aQtiow upor! the: Gid-Stature, if _ 

oh | the 
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The Earl of Bedford"s Caſe. 


(4] 


[8] 


[5] 


of Come Town, Village, or Hamlet, next adjoyning to the place where the Robbery was 


of Wincheſter, and altered the ſame in divers points. 


4 


ES Bs 
Mich. 28 & 29 Eliz. In the Court of Wards. 


The Earl of Bedford's Caſe. 


N the Court of Wards, the Caſe was, That Francis Earl of Bedford being ſeifed of certain houſs 
in the Strand in the County of Miad. in tail, ſcil. to him and the heirs of his body, and ſiſed of 
other lands in Fee holden in Capite, by Deed indented made leafes of the faid houſes, whereof tie ws 
ſciſed in tail, for 21 years, rendring rent (which leaſes were not warranted by the Statute of 3283 
but were voidable by the Ifſues in tail) and died 3 the Reverfion deſcended to the heirs gener of th 
Earl, that is to ſay, to two daughters and heirs of Henry Lord Rwſſel, eldeſt ſon of the ſaid Earl, (which 
Henry dicd in the life of his Father) and it appeared that the ſaid Leaſes were to have continuance aft 


the faid daughters ſhould be out of Ward : And by office after the death of the ſaid Earl it ws found 


That he died ſciſed of the faid eſtate tail of the ſaid houſes, and that they deſcended to the fiid heir 
general, by force whereof the ſaid houſes were ſeiſed into the Queens hands. And in this aſe twy 
points were reſolved : 1. That the King in privity and right of the heirs in tail, ſhall avoid the (gy 
Leafes during the time that they (hall be in ward 3 as if a Biſhop maketh a Leaſe for years not wanany 
by the Statute, ' ſo that the Leaſe is voidable by the Succeflor, and dicth, the King ſhall avoid the la 
during the vacation of the Biſhoprick, in privity and right of the Biſhoprick, for the King in nav 
the ſaid caſes is as ſtranger. The ſame Law is when a Subje& is Gardian in Knights Service, heinte 
right of the heir, within age, and his Ward, ſhall avoid voidable Leaſes as to his own Intereſ, by 
ſhall not prejudice the heir of his election at full agez For cuftos ftatum heredys in cuſtodia ſua exilim, 
meliorem, non deteriorem facere poteſt. So if the heir within age before the entry of the Gardian, ot 
anceſtor, being within age, maketh a Leaſe for years rendring rent, the Gardian may enter in the rgit 
of the heir, and ſhall avoid the Leaſe." 'But the Lord by eſcheat ſhall not avoid voidable eſtates made by 
his Tenant who was an Infant 3 for regularly, none (hall avoid voidable eſtates for Infancy, but tv 
fant himſelf, or his heirs, but the Gardfarr ſhall avoid the ſaid voidable Leaſes in the right of thelnfut 
himſelf, and fo a difference : and the Kirig in the caſe of a Biſhop, ſhall avoid the Leaſe in the ripht > 
the Biſhoprick, which continueth although the Biſhop be dead. And that was one of the points ad 
judged in the Exchequer, in the great Caſe between Axſtine and Sir John Baker, 2 Marie, which! hare 
ſeen, and which ſhall be related more at large in the Refolution of the ſecond point of this caſe, Vit 
16 Eliz, Dyer 337- Patentee of Queen Elizabeth of lands given to a Parſon and his Succefſors toſup- 
fitious Uſes, ſhall avoid after his death a Leaſe for life (which is voidable by the Succeſſor) madeby th 
Parſon, by the intent of the Ad of 1 E. 6. 'of Chantries, vide 7 Eliz. Dyer 239. Hoskin's Caſe, 2. | 
was Reſolved, That although the King in the right of the heir had avoided it for his time, yet it do 
not avoid the Leaſes fo abſolutely, that the heirs. in tail after the Kings Intereſt determined, by thea- 
ceptance of the rent cannot make them good : For the Kings a& cannot determine the power and d&fi- 
on of the iſſues in tail, or of the Succeſſor of the Biſhop, in the caſe before put, to make the Leaſes good 
by acceptance of the rent. And when voidable Leaſes being void for. a time ſhall be alwaics awided, 
and when not, this difference was taken and Reſolved by the Court 3 ſeil. When the intereſt of him 
who maketh the avoidance is but for part of the Term, ſo that it appeareth that a reſidue renuineth; 
and when he who maketh the avoidance hath all the Intereſt, ſo that no reſidue remaineth : and becauſ 
in the caſe at Bar it appeareth , that after the Kings Intereſt determined, there remaineth a reidut 
of the term, &c. But if the Patron of the Church of D. doth grant the next avoidance to another, 
afterwards, and before the Statute of 13 Eliz. the Parfon, Patron, and Ordinary, make a Leaſe for yas, 
rendring rent, and the Parſon dieth, the Grantee prefenteth, who is admitted, inſtituted, and indudted, 
and dieth, this Leaſe was avoided in all abſolutely, and therefore ſuch Leaſe cannot ſtand againſt tit 
ſecond Succeſſor, 2 E. 3.8. If an Advowſon of a Church by Licence be granted to a Prior and his - 
ceſſors, and afterwards the ſame Church is appropriated to him and his Succeſſors, ſo as they be pp 
tual Parſons imparſonees, in that caſe if the wife of the Grantor be endowed of the Advowſon, and pre 
ſenteth a Clerk, who is admitted, inſtituted, and inducted, the Appropriation is defeated for ever, fot 
the whole eſtate of the Parſon imparſonee is avoided, and fo it was adjudged as Sir effery Scrojr it- 
porteth in 2 E. 3. 8. and in ſuch ſenſe is the Book to be underſtood. For although the wife was &- 
dowed of the Advowſon, yet if ſhe had died before any was admitted and inſtituted to the ſame Church 
at her preſentation, the Church had remained appropriated, and ſo the Qwere in 6 E. 6,72. Dy*, 
well reſolved. So if a Feme covert (as a Feme ſole) levieth a+fine by her {elf of Land, whereot ſhe 5 
ſeiſcd in Fee to another and his heirs 3 in this caſe if the Husband doth not enter, that fine ſhall bind 
Wife and her heirs for ever : and in the ſame caſe, if the Husband entreth and dieth, the Conuſce 


Part V IJ 
the party robbed doth not, ſo ſoon as he can, give notice of the ſaid Felony to ſome of the Inhabingy 


: comm 
2. If they in the purſuit do apprehend any of the parties Offenders, thc ſame hall excuſe them, th 


they do not apprehend thetn all. See the Act of 27 Eliz. cap. 13. which hath added to the Giq State 


not have the land; for by the entry of the Husband the whole eſtate of the Conuſee was defeated, / 
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part V LL.  Ogbrred's Cale. 
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when but part of the cttate or Term 15 defeated, there it i5 otherwiſe, 7 


vr Tho, I yatt Was his {on and hcis male of tall age, by which the King had Primer ſcilin of the land 
| it (-1f, and for his Intercit did avord the Leaſe, and afterwards Sir Tho. the ſon ſncd Livery and accepted 
C - NS - 


"ſe it was adjudged, that for as much as thc King, had avoided the Leaſe but as to his Primes ſcifin, 
wat after Jivcry made it is in the election and power of the ifiue in tail, by acceptance of the rent, to 
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a&rm the Leaſe 3 becauſe the Leaſe was avoided by the King but for part of the Term. So if Tenant 
«1 tail taketh a WIte, and mak<eth a leaſe tor 30 or 4O ycars, rendring rent, which is avoidable by the 
ifſue in tall, and dicth, and afterwards the witc recovereth her Dower, in that caſe the wife ſhall avoid 
the Leaſe, and yct, it ſhe dictlr within the Term, the iſſue in tall at his election may cither affirm or diſ- 
arm the Leale. And it was (aid, That it the Tenant in fail maketh a Leaſe for 3o or 40 years, ren- 
qring rent; which is avoidable by the ifſuc in tail, and afterwards Tenant in tail dieth without iſſue. his 
wiſe with child with a ſon, by which the Donor entreth, and as to him avoideth the Leaſe, and atter- 
wards the ſon is born, the Leſlce reentreth, the ſon at his tull age by acceptance of the rent, tnay affirm 
the Leaſe 3 for the Leaſe was never abſolutely void, nor ſimpliciter, but ſceundum quid, and upon the 
matter ex poſt facto was defcated but for a time. And although that filins in utero matris, oft pars viſcernm 
mats, (vide 3 4 ſpl. 2.22 Af. pl. 94. 22 Edwardi tertii, Corone-120. Stamford 21. ) yet the Law in 
many Caſes hath conlideration of him in reſpect of apparent expeRation of his birth. See the opinion 
of Saynders and Browne in Stowel's Calc, Plow. Com. tor avoiding of a fine, vide temp. E. 1. Gard. 1. 3. 
+31 E, 1. bre. $73. for the wardlhip of him. Vide 38 E. 3.7. & 41 E.3.& 11 FE. 3. Voucher, that 
he (hall be vouched in his Mothers belly, 11 H. 6. 13. a deviſe of Land (deviſable by cuitom | to one in 

his Mothers belly,4-1 E.3. deteinment of Charters for the heir in his Mothers belly, 3 El:z. Dyer 186. An 

Adulterer doth counſel the woman to Kill the child when he is born, who doth accordingly 3 the Adul- 
terer jsacceſſary, yet at the time of the counſel the child was in his Mothers belly. Burt it was faid. 
That if Tenant in tail maketh a Leaſe for 3o or 4o years, rendring rent, and atterwards taketh a wife, 
and dicth without iſſue, his wite young with child, and afterwards the wife recovereth her Dower of 
the ſame Land 3 ſhe before the ſons birth (hall not avoid the Leaſe, for her eſtate is quodammodo a conti- 
nuance of part of the eſtate tail, and the ſame is proved 10 E. 3.26. 34 Afſ. pl. 15. & 23 E. 3. Dower 
130, that (he ſhall be attendant for -a third part of the ſervices that Tenant in tail did, which the ſhould 
not be, if ito all intents the eftate tail were utterly extinct, and Tenant in Dower is in the Per by her 

hucand, and in of his eſtate. Vide Litt. 93. in Deſcents, 38 Aſſ. 26. 7 H. 5. 2. 8 E. 2. Entre 75, &c. 

Vide3z H. 8. Dyer 51. þ, Tenant in tail before the Statute of 27 H. 8. of Uſes, made a feoffment in 

fe-to the uſe of him and his heirs 3 and alſo before the ſaid Act, he and his Feoffees made a Leaſe for 

years, rendring, rent, and died after the Statute, the Land deſcended to his iffue, who before entry upon 

the Termor levied a fine to another, and by the better opinion of both the Benches, bclides Samders ; 
the Alience ſhall not avoid it 3 for although the ſum were remitted, yet the Leaſe was not meerly void, 

without aQual entry by the iſſue. Vide Plow. Com. 437-. 
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Trin. 23 Eliz. in the Common Pleas. 


Ughtred's Caſe: 


C2 


4 heir of John Marqueſs of Wincheſter, and declared, how that Fobn Marqueſs of Winton, 20. Dec.mb., 
17 Cliz. tam pro bono &* favorabili affedtione & benevolentia quas geſſit erga eundem Henricum, quam pro con- 
fidentia & fidelitate repoſit. in eodem Henrico, by his writing did conltitute and authorife the faid Henry 
tobe Captain of the Fort or Bulwark of the Caſtle of Netley, alias Letley, in the County of Southampton, 

0 have and exerciſe the ſaid Office of Captain,during the life of the ſaid Henry,and gave him authority 
uring his life to nominate from time to time a Maſter Gunner, cne Porter, and fix Souldiers, &c. And 
further by the ſaid writing the faid John Marqueſs did grant, pro confideratione predicia, & pro meliore 
Mantentione ipſins Henrici &* magiſtri tormentor. © ſex militum in defenſione & tuitione caſtri predifii, tor 
m and his hcirs, to the ſaid Henry during his life, an Annuity of 32 /. at the teafts of St, Mechaet, 
and the Anmenciation of out Lady by equal portions, by force of which he was fcilcd of the faid Othce, 

and of the (aid Annuity for his life ; and afterwards 10. Nov. 18 Fliz, the ſaid Fobn Marqueſs dicd 3 and 
the Defendant his ſon and heir for 11 years before the Writ brought did withhold the Annaity, which 
n all an;ounted to 368 1. upon which declaration the Defendant did demur in Law 3 and according 
(0 the Statute did ſhew divers cauſes : 1, Becauſe it doth not appear by the declaration, That the faid 


toon 
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H* Ughtred Eſquire brought a Writ of Annuity againſt William Marqueſs of Wincheſter, fon and 


the old eliatC of the Witc reveſted in her, and the Husband ſciſed of the whole cliate in the right of his 
wiſe, and therewith agreeth 17 E. 3. 52. 17 Af. pl.17. 7 Hg. 23. 2 R. 3.20.9 HH. 6.33. Bur 
Soares tid oct which Cats "7 Se RO hg 45 ” [nc (ard Caſe of Arſtine 31d 
Sir 7obn Baker, 16 Wa js PO” s aig ene OT AOL 0 Citcet, was, Sir Zb9, Wyatt was Tenant 
= call of the Mannor ” Eft forietgh oy the County of K ent, UI, to hym and to the heirs males of his 
body of the oift of FH. « to m_ of is i Com f he rcvcrhion to the King, his heirs and ſucceſſors; 
Sir Tho. Wyatt by Ilenture C ctBIIce CiIC aid Mannor ft Anuſtine tor 26 ycars rendring, 13 |. rent to the 
(zid Six Tho- and his hcirs, and afterwards Sir Tho. died, and all that was found by Office, and that 


of the rent of Auſtire, and atterwards committed High Treaſon, for which he was Attainted. } n this 
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 cedent, be the Condition or thing to be performed by the Plaintiff or Defendant, or by any other and 


— 


5 27; - = | EE Md 
John Lord Marguels had power or Intcrelt to grant the ſaid Office 5 and alſo, becauſe the Plaintiff hath 
not averred. that he hath exerciſed the ſaid Office, nor that he -did appoint a Maſter Gunner Porte 
or the Souldicrs, and divers other cauſes were ſhewed 3 but notwithtianding thee, Judgment was wn 
by the Juſtices of the Common Pleas for the Plaintiff; whereupon the Marqueſs brought a Writ of " 
and divers Errors were atſigned, but all were over-ruled by the Court but one. And that was, thn ©. 
Plaintiff in the writ of Annuity had not averred in his declaration, that he had cxerciſed the (aig Offce 
&c. But after many arguments and conſideration of all the Books, in which prima facie ſcerneth tg bo 
ſome difference in opinions. It was Reſolved, that the declaration was good without ſuch averme: : 
and their reaſon was, That in all caſes where an intereſt or cliate doth commence upon a Conditicn - 
be the Condition in the affirmative or negative, there the Plaintiff ought to ſhew it in his declaratiy 
and to averr the performance thereof : for there the Intereſt or eſtate doth begin in him by the perf \ 
mance of the Condition, and is not in him till the condition be performed. But otherwiſe it is When 
the interclt and cltate paſſeth preſently and velts in the Grantee, and is to be defeated by matter | 
faio, or condition ſubſequent, be the condition or thing to be performed by the Plaintiff or Defendyy 
or by any other, and be the condition in the affirmative or negative, there the Plaintiff may declare g, 
nerally, without ſhewing the performance thereof, and the ſame {hall be pleaded by him who wil 
take advantage of the condition or matter ex poſt facto, tor every one ought to ailedge that which makerh 
for him, and which is for his avail 3 and none ſhall be forced to alledge that which is againl} him 
And it may well be, that the condition ſubſcquent, or matter ex poſt faffo ftands upon many parts; y 
in the caſe at Par it happencth) which would be tedious to rehearſe all, when ifſue ſhall be taken but 
upon one of them, and the Defendants may plead any one of them which he pleaſeth in bar of te 
actjon, and b the pleading ſhall be mort ſhort and compendious, which is the moſt commendable, if | 
be ſufficient. Here in the caſe at Bar, the condition was to be performed by the Plaintiff himſelf, and 
therefore the caſc is the ſtronger, but becauſe that the Plaintiff by the ſaid grant was preſently ſig of 
the ſaid Office and Annuity for the term of his life, which ought to be defeated by the not ufing the (ig 
Office, or other ſubſequent matter: the ſubſequent matter maketh againſt him, and therefore (hull þ; 
pleaded by the Detendant, and therewith agrecth 15 H. 7. 1. In a Writ of Annuity againft the ſuccelſy 
of a Prior upon a grant made by his predeceflor until he was advanced to a Benetice of holy Chun 
and the Plaintiff declared generally,without ſaying that he is yet advanced : and for that cauſe exception 
was taken to it, and notwithſtanding the declaration was adjudged good, becauſe the condition war 
in defeaſance of the annuity, which ought to be ſhewed on the Defendants part. And alſo this is x 
2nnuity which beginneth before the condition ſhall be performed, which performance ſhall wave oi; 
part of the Grantor, and not like where the condition was, That if the Grantce doth ſuch a thing tha 
then he ſhall have ſuch an annuity, then it he will demand it, he ought to alledge in fads, thi the 
condition is performed 3 for by the performance thereof the annuity doth begin. And o is thedife 
rence by all the Juſtices 3 and theſe are the words of the Book. And fo it is faid in Colthirff's Ci 
Plow. Com. 25. b. If I grant unto one that when he ſhall be promoted unto a Benefice, that he (þl 


' have an annuity 3 if he demand the annuity, he ought firſt to ſhew that he is promoted to a Bene, 


But if an annuity be granted to one until he be promoted to a Benefice, there he ſhall have a Wiitd 

Annuity, and ſhall not thew that he is not yet promoted to a Benefice, becauſe the annuity dahpre- 

cede, and the promotion is ſubſequent, - and goes in defeaſance of the annuity 3 and therefore it oyht 

to be ſhewed on the contrary part. But when a man is not intitled but to an action, and theaftion 

licth not, if the condition or conſideration be not performed, then'the Plaintiff in his declaration ought 

to ſhew the performance of it, for the ſame amounteth to a condition precedent, becauſe the aftio 

beginneth upon the condition or conſideration performed, as the Book is in 3 Hen. 6. 33. b, Pita: 

that I retein a man to go with me to Rome for forty ſhillings, that by the going beginneth fixſt the aule 

of the duty, in which caſe if he bringeth an action of debt for the ſame, in his declaration he ought to 

declare, that he was there, otherwiſe the declaration ſhall abate. So if I retein one to ſerve me for forty 

ſhillings by the year 3 for here by the conſideration performed: doth the duty begin, fo that it is in the 

nature of an act precedent, and {0 was the opinion of all the Court in the faid Book. But the caſe in 

48 Edw. 3. 3. & 4. was afthrmed for good Law, where it, appeareth, That Indentures were made be- 

tween Sir Ralph Pool Knight,of the one part,and Sir Richard Tolcelſer of the other part.by whichSir Ra 
did covenant with Sir Richard to ſerve him with three Eſquires of Arms in the Wars of France, and 

Sir Richard did covenant therefore to pay him two and forty Marks : in that caſe each party had equi 
remedy, one for the ſervice, and the other for the money, and therefore in debt for the two and torty 
Marks he may chuſe cither to declare in general, or ſpecially at his pleaſure, by the Rule of the Cour 
Alſo when an intereſs doth paſs preſently, and is to be defeated by matter ex poſt fa&o, yet if it appat 
to the Court by matter in Law, that the action ſhall not. be maintenable without ſhewing the perlor 
mance of the condition, or conſideration, there the Plaintiff ought for to,add the ſame fA the main- 
tenance of his ation, as in 39 Hen. 6. 21, 22. the caſe was, RK, Abbot of Cheſter granted to fon Bree 
win Eſq, by his Deed (without the conſent of the Covent) a yearly rent of forty ſhillings out of his Mo- 
naltry, pro conſilio ſuv eidem R. Abbati & conventui ejuſdem loci impenſo,, & impoſterum impendendt the 
faid K. Abbot died, and John Brewin brought a Writ of Annuity againſt the Succeſſor, and added, that 
he bath given to the ſaid KR. nuper Abbati & conventui confilium ſuum apud W. in negotiis dom fr edid, 
agendis, ad proficuum dan;us : And Priſoit and all the whole Court held that the a&tion was not Wal 
tenable againſt the Succeflor without ſuch averrment. For the action js not maintenable apainl tie 
Succeſſor tor no contract or grant made by. the Abbot only without the Covent, if not that the 

or confideration thereof cometh to the profit of the Houſe, And that ſich a general averrment 
good, for it ſhall be too long t6 ſhew all the cauſes ſpecially, and therefore againſt the Succeſſor i 


ug 


Part V IT. Englefield's Caſe, 


to take ſuch averrment,, But in an action againſt the Abbot himſelf 'who made the grant. it necd.. 
_— to make ſuch averrment, as It 15 agreed there by all the Court, " And ſo for thel? differences : 
1, Between an intereſt, or eſtate veſicd, and which is to be deveſted by condition or matter ſabſequent 
and a condition or matter which precedes the eſtate or interclt. 2, Between a thing in a&ion which 
n jud ment of Law 1is to commence upon condition or conlideration precedent, and intereſts or eſtates 
qhich begin preſently. 3+ When equal remedy 1s given to both by reciprocal covenants. 4. When by 
matter apparent the Plaintiffs action (hall not be mainteined without averrment.although it be in the caſe 
of an eſtate Or interelt veſted, you will the better underſtand your Books, which ſeem prima facie to diſ- 
agree, 21 Ed. 4. 49+ 22 Ed. 4. 43. 9 Ed. 4. 20. 37 Hen. 6.8. 36 Hen. 6, 2. Dyer, 10 Eliz, 270. in 
Avowry; and 15 Eliz. Dyer 329. in Debt. And note, the ſaid Ughtred had Judgment in the Common 
Plot 9d predictus Henricus recuperet verſ, us prefatum NUNC Marchionem, annuum redditum predicum 6+ 
arreragia ejuſdem, tamdin ante diem impetrationis brevis original ipfius Henrici, quam poſtea incurſa, & damna 
© Gu occafione ſubtrationis annut redditus predic. ad decem libras, ezders Henrico ex aſſenſ ſu per Curiam bic 
ahudicat: One quidem arreragia & damna in toto ſe attingunt ad 402, libr. Et predifius nune Marchio in 


miſericordia . 


Mich. 33 & 34 Eliz. inthe Exchequer. 


Englefieid's Caſe. 


Ewen the Queen, and Margaret Englefield, Francis Englefield, and others, in an Information upor 
B Intruſion in the Exchequer, which began Trinit. 32 Eliz. the caſe in effect was ſuch, Sir Francis 
Englefeld ſciſed of the Mannor of Englefield in the County of Berks in Fee, by Indenture dated 2. Fan; 
1$ Flig, between him and the faid Francs his Nephew, covenanted for the advancement of his blood 
&, to and ſeiſed to the uſe of himſelf for life, and afterwards to the uſe of his aid Nephew, and 
fo the heirs males of his body, and afterwards to the right heirs of the Nephew. And it was further 
conteined in the ſame Indenture, That becauſe his Nephew was an Infant, fo that his proof was not 
then ſen, and* becauſe the Uncle did not think convenient to fettle the ſaid Inheritance in the 
Nephew abſolutely , ſo long as the Uncle ſhould live , without a bridle to retein him, if after he 
ſhould be prodigal, or ſhould be given to intollerable Vices 3 for this cauſe it was provided, That if 
the Unde by himſelf, or by any other during his natural life, deliver or offer to the Nephew a Gold, 
ny to the intent to make void the uſes , that then all the uſes ſhall be void. Hill. 26 Eliz. 
Sir Francis was Indicted in the Kings Bench by a Jury of Middleſex for Treaſon done at Nemures in 
Hnoig in partibus tranſmarins, 20. Oftob. 18 Eliz. upon which Indi&ment he was Qutlawed, and 
afterwards, 4. Ang. 28 Eliz. the Queen by Patent under the Great Seal did leaſe the Land to Foſter 
and Fitton, two of the Defendants, for forty years, and alſo demiſed to them for forty years, omnes 
O ſmgylos boſcos, ſubboſcos, arbores, &* terras boſcales : And aftewards at the Parliament 29. OGod., 
28 Elz, the attainder was confirmed. And further it was Enacted, That he ſhall be attainted of 
High Treaſon, and ſhall forfeit to the Queen all his Mannors, Lands, Tenements, &c. the day of the 
Treaſon -committed, or at any time after, and that the fame ſhall' be in the aRtual poſſeſſion of the 
(ueen without. office. 'But further it was provided, by the ſaid Ad, That nothing therein ſhould 
extend to make void any leaſe of Land, or any gift of Goods made by the Queen under the Great Seal, 
or Exchequer Seal.after the Treaſon committed,&c. And at the ſame Parliament another AG was made, 
by which it was enacted, That every perſon and perſons which hath, or claimeth to have any eſtate or intereſt, 
of, in, or out of any land of any of the perſons attainted fince 18 Eliz. not inrolled of Record, nor certified 
tit the Exchequer, made ſince 1 Eliz. by any of 'the perſons attainted fince 18 Eliz. of Treaſon, for con- 
ring of the Queens death (as the ſaid Treaſon of Francis Englefield was) within two years. after the 
laſt day of this Seſſion 'of Parliament, ſhall openly ſhew, and bring forth, into the Queens Majeſties Court of 
Exchequer, the ſame, his, or their grant, conveyance, and aſſurance, and there in the Term time, in open Court, 
the ſame ſhall offer and exbibit, upon his, or their Oath, affirming that they have not the ſame, nor can come by it, 
or that it was never put in writing, then the effeft thereof to be entered and enrolled of Records - Or elſe every 
Juch conveyance and aſſurance ſhould be wid and of none effedt to all intents and purpoſes : Saving to every 
perſon and perſons (other than parties and privies to ſuch conveyance, and ſuch as ſhall not exhibit the ſaid 
cmeyance according to the true meaning of this AG all ſuch right, &c. And afterwards, the 17. Marti, 
31 Eliz, the Queen by her Letters Patents under the Great Seal, reciting the uſes, and proviſo of ten- 
ring of the Ring,and that the benefit and advantage of the ſaid condition is given to her by the Statutes 
of this Realm, doth depute, authorize, and in her Jo and perſon hath put; Kichard Broughton and Henry 
Bovbier, joyntly and ſeverally to deliver or offer the Ring of Gold to Englefield the Nephew, to the in- 
tent to make void the uſes in the Indentures, Broughton and Boxchier 8. Martii,z 1 Eliz. offer the Ring (and 
tead to him the Patent) to the ſaid Francis the Nephew,which he refuſed : All which fa@t,with the Patent 
they certified into the Exchequer 19 Martii 31 Eliz. and the life of Sir Francis Englefield was averred. And 
the Defendants were charged for intruſion 2o Martii, 31 Eliz, and with the cutting of certain Trees of 


Elm, and Aſh, and certain Under-wocds. And in this Caſe,after many arguments at Bar,and upon open 


Argument at Bench, theſe points were reſolved : 1. The Queen "_ Tenant for auter vie, and — 
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 Englefield's Caſs. Part VII 
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[13] 


the Founder,ſhall not be forfeited by attainder,vide L.5. Ed.4. But in the Caſe at Bar,the covdicion./i * 
Ng | ns oo y Mm 


A RIO 


Leaſe for forty years , although that the Queen ( having an cftate but tor arte wie ) cannot abſolute] 


contra& for a Leaſe for forty.years3 yet without any recital, or mention of the eltate for 1; the 
? 


Leaſe is good 3 for the Leaſe for years is in judgment of Law leſs than the Leaſe tor ater wie, ang the. 


icen doth not any wrong, or prejudice to any by the dcemile, and 15 not dcccived in her rane : 

ment of * rho. ho Leaſe for one and forty years, it ceſts que vie (hall {o bn live. = 
if the Queen had granted a greater eſtate than (he Jawtully might, as an cſtate in tail, or in fcc, 
becauſe ſhe could not lawfully do it, ſhe was deceived, and by conſequence her grant void. St < 
caſe of Alton Woods, in the firit part of my Reports. And it was ſaid, That it the Queer Pnntet, 
totum ſtatum ſuum ( having a term, or cltate for lite, extent, or other particular eltate ) it js 209d 
enough 3 for the Queen doth not grant more than ſhe may do by the Law, nor doth any wx 

or make alteration of any eſtate by her grant. -And it was Objected, That this condition (ha Nick 
be given to the Queen by the Statute of 33 Hen. 8. cap. 20. for three cauſcs : 1, This condition ; 
annexcd to Sir Francis with ſuch inſeparable privity, that it cannot be given to another ; for in this 
caſe, the ſubſtance of the condition is the intent and mind of Sir Francs, but becauſe his intent and 
mind cannot appear without open a&, for this cauſe the Ring (hall be tendred. as a dcclaraticn of 
his intent , which was inward and ſecret to himſclt, fo that the tender of the Ring is but the out. 
ward ceremony, but the ſubſtance of the condition is the mind and will of Sir Francis, which can. 
not be paſſed over to another. Alſo in this caſe Nature is made Judge 3 for the Uncle is to judee 
of the- quality and diſpoſition of the Nephew , and whether he giveth cauſe to his Uncle to rite 
and diſanul his eſtate 3 and therefore as natural love and affection cannot be transferred to another 
{o this conveyance, of which natural love and affection is the cauſe of the creation of it, and the 
of the determination of it, cannot be revoked or determined by any other; and all that agreeth with 
the reaſon of the Common Law 3 for the Wardlhip of the eldeft Son which the Law of Nature giyh 
to the Father is inſeparable, and cannot be forteited or transferred to another, as it is agreed in 33 Hs, 
And Homage Anceſtrel is inſeparable, becauſe it is annexed' to the blood of the Lord and the Tenant, 
2. By the general words of the AG of 33 Fen. 8. conditions ſeparable, and which may be pe. 
formcd by others, and not inſeparable, are given to the King, as appeareth by divers caſes grounded 
upon divers Acts of Parliament here put, and after agreed. 3. It was Objecd, That the ſame being 
a collateral condition, although that the condition be given to the King, ſez. the benefit of it, if ith 
performed,” yet the performance of it is not given to the King by the A&. And theretore Sir Fra 
ought: for to tender the 'Ring , and not. the Queen. And therefore- put caſe, that the conditi 
had been, if the Chicf Juſtice of England, for the time being, ſhall tender a-Ring after the ata 
der of Sir Francis, the Queen cannot tender it 3 and the reaſon of the ſaid Books in 12 Hen, 4.2, 6 
9 Hen. 7, 17. & 20. 4 Hen. 8. Dyer 1. &c. was urged, where collateral conditions cannet be altered, 
and other things taken in ſatisfaction of them between the ſame partics 3 a forthri here, for hee the 

perſon who by expreſs words ought to perform the condition {hall be changed. As to the firlt md 

ſecond Objcftion, -Manwood Chict Baron, and the whole Court held, That all the force and ef of 
the condition in the caſe at Bar did confiſt upon the tender of the Ring 3 and the other matter of rs 
ſon and cauſe, which moved and induced him. to leave the power and bridle. in himſelf, was not any 
parcel of the proviſo, but a, flouriſh (as he termed it) and preamble and nothing is parcel cf the wn- 
dition but that which cometh after the proviſo, and that-is the tender of the Ring. And as tothi, 

the difference was taken and - agreed by the whole Court, ſci. Between conditions which are petb- 

nal and - individual , and ; cannot be performed by any other 3 and conditions which ate not {6 
inſeparably. annexed to/ the perſon but that they -may be performed by any other 3 as it was reſolved 
in the caſe of Thomas Duke of Norfolk, , who in Anno 18 Eliz. conveyed his lands to the uſe of himſtf 
for life, and afterwards to the uſe of Philip Earl of Arwndel his eldeſt Son in tail, with divers Remain- 
ders over, with proviſo; That-if he ſhould, be minded to alter, and' revoke the ſaid uſes, and ſhould 
ſignific his mind in-Writing under his proper hand and Seal, and ſubſcribed by three credible withlls,. 
that - then,” '&c,  And- afterwards the ſaid Duke was attainted, of High Treaſon, that this proyilo or 

condition was not givenito. the Queen by the ſaid Ad of. 33 Hen. 8. becauſe the performance of 
the ſame was perſonal and inſeparably annexed to his perſon, that is to fay,.to ſignifie his mind by 
writing under his own hand, which none could but the Duke himſelf : upon. which point all the poſſel- 
ſions of the Dukedom ſo conyeyed were ſaved, and not forfeited by the attainder, 35 Hen. 6. 56, The 


'Templers held: divers of their poſſeſſions in Frankalmoign (which Tenure as Littleton faith, is annexed 


in privity tq the blood of | the Donor) and afterwards they were diſſolved, and by Parliament, aw. 
17 E4..2. their poſſeſſions were given to the Hoſpitalers;-to hold them in the ſame manner as the 
Templers held, yet they by thoſe general words held not - in Frankalmoign, becauſe the privity of tht 
Tenure on: the part of the. Tenant doth not continue, :and:this privity-being perſonal and infepars 


'ble, by ſuch general words was not transferred to the Hoſpitalers. The ſame Law of the Itmpropris- 


tion of a Church, which-alſo is an incident inſeparable to-a Houſe of Religion to which the Church D 
impropriate- And therefore it is adjudged in P.-3 Ed. 3. that the Hoſpitalers by, the ſaid A of 17 £4: 
ſhould not have the- Impropriation, for it was inſcparably annexed to, the Ratrarteg7 Temples, 
which thing conſiſting in inſeparable privity , by. general words of an A& of Parliament, hall not 


- transferred to others. © So. was it adjudged Trin. 25 Eliz. in. the Marquels of Winchefters Cale, which 


ſee in the Fourth . Part of. my Reports, . That by general words of all Hereditaments, 8c. 4 ric 


of Error which a , perſon - attainted had - was not given to the. King 3 for a Writ of Err 6 


Writ which lieth in privity.. . And the Chief | Baron ſaid, That - he never ſaw. in any Ad of Pail: 
ment ations. which belonged to the perſon attainted given to the King, In the time of "Hen. : 
Br. Corodje 3+ it is holden, That a Founderſhip, which alſo is a thing ns inſeparably to the blood 0 
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e\ — ape ns. 
jt was reſolved, That when the” Statute giveth the condition to the Queen, .that the performance 
» (which 15 70t perſonal, and inſcparable ) 15 alſo given to the Queen, as incident to 1t : 


hereof . : 1 FF 
Co he performance ic the ſubſtance and the cffc& of the condition 3 and the Statute putteth the King, 
in the place of me 1 go : 
which is not inſcparably annexcd to the perſon of him who is attainted. 4. It was objected 
I 


an 
at althougÞ the con wa . A , . . 
Tha he void 5 for the eſtate for life of Sir Francis was not ſubje& to the condition. For a uſe at 


at in O0r Caſe he himſelf ſtood (cifſed to the uſe of himſclf for lite, which could not be as an ulſc, 
for he himſelf is Terx-Tevant and there is not any. ſeparation of the poſſeſſhon, and it is not any trult 
j confidence» and he could not have a Subpana againſt himſelf before the Statute 3 and the Statute of 
2» H, $, doth Cxccutc the poſſeſſion to him only who hath an uſe,and who hath not a poſſeſſion before 3 
But Six Francis in our caſe had the poſſcſhon betore, and therefore the Statute cannot give a poſſeſhon 
to him, but his cſtate for life was parcel of his old eſtate. And note, The Statute of 27 H. 8. faith, 
To theuſe of another perſon, &c. {o that another perſon ought to have the uſe, than he who hath the 
poſſeſſon : = =_ oy e bpm nt 9. co que uſe in bang oo _—_ was Ccn- 
by the F eoINecs 5 an . 8, was made, the Statute not give him a 
_ .1 tail according to the uſe, becauſe he had the poſſeſſion before, becauſe there nu not any 
ation of thc _ _ err at the _— - M making, of the Statute, And then if che 
t - for life be parcel Of Dis 01d E ate, it is not ſubje& to the fame Proviſo or Condition, and b 
= nence by the performance of the Condition, the eſtate for life is not defeated, and then +6 
leaſe for 40 YEArs, which is derived out of che ſame, remaineth good. But it was Reſolved by the 
Court, That Sir Francis had an eſtate for life by the limitation of the uſe, and the operation of the 
Statute of 27 H. 8. And they much relied vpon the reaſon and Rule of Bainton's Caſe in Plow. Com. 
That a man for the advancement of his heirs males, may Covenant to Rand ſeiſed to the uſe of himſelf 
and the heirs of hs body, in that caſe there 15 no ſeparation of the poſſeſſion and uſe, and yet the ”” 
Statute doth create an eſtate in tail in poſſeſſion in him, in which caſe all the eſtate tail is in himſelf : [14] 
but that is for the benefit of the heir male, although it is n fitzero, and not in preſenti, for none can 
know who ſhall be -his heir male, For Solus Deus facit heredes, non homo. But in this caſe it is for the 
benefit of the Nephew in preſents tO have the uſes raiſed according to the Indentutes. 4. It was ob-' 
«ed, That although the cſtate for life be defeated by the Condition, yet the Queen ſhall not avoid 
No own leaſe 3 For when the Queen hath an eſtate for the life of another, and ſhe maketh a leaſe for 
years, Athough that the Queen doth perform the Condition , ſhe ſhall not avoid the leaſe. As if in 
{ach caſe a common; perſon had had an eſtate for life, and the Queen the Condition, and the common 
kad made a leaſe of the land, and the Queen had confirmed it, and afterwards the Condition 
1sperfonmed, yet the leaſe is ood. Andif a Mortgagee maketh a leaſe for years, and the Mortgagor con- 
firmeth jt, and afterwards the Condition is performed, the leaſe (hall not be avoided. And Arden's 
Caſe was cited. Tenant in tail maketh a leaſe for life, now he hath gained a new Fee by wrong, 
and afterwards he granteth a Rent-Charge, or maketh a leaſe for years, and afterwards Tenant for lite 
_ he ſhall not m_ his ws Dom - c Loy ihe be in ” another eftate, becauſe he had a *s 
feſon, and ancient Right, the w ich jt the in ſeveral hands, ſhould be good 3 as the: 
aſe of (9m and the a of the other, and wr in one hand ſhall be as much .. judgment of 
—_ Note the leaſe is the —_ cale bs the _ I Ky 7.21. Edrich Th in _ _ | 
1 feoffment to his uſe upon condition, and alterwaras upon is Recognizance the land is extende 
the Statute of 1 XK. ge afterwards he performeth Tho ——_— yet the intereſt of the — 
_ aa be avoided, and yet the _— is _ Cape ſupra. And wer x was affirmed by 
the Court, But as to that it was olved, That the detniſe of the Queen alt not enure (to her 
ſpecial prejudice) to two witents, ſeil. to a demiſe of the land, and cakes of her condition, 
by "_+ ſhe may defeat the _ = _ __ the other c_ as it (hall be in =_ _ of a common 
perſon, either to a demiſe in relpect Or, © reſent eſtate for the life of another, and allo to a confirma- 
tion.in reſpect of his condition by hh hall ſhe may difpoſe all, as it ſhall be in the caſe of 
a common perſon, For the grant of the Queen ſhall be taken according to her expreſs intention com- 
prehended in her grant, and {hall not extend to any other thing by conſtruftion or implication which 
= not _ne by her grant wm her intent did cnng to. And therefore in ſuch _ 4 nn 
t to be truly informed, and ſhe ought to make a cial and particular grant, which by eXpre 
words may och co all ſuch ſeveral 00% as are Jckired ; as 17 F. 3-39. An advowlon holden of 
the King is aliencd to an Abbot, now the King hath title to the 2dvowſon for the Mortmain, and after- 
wards the King by his Letters Patents granteth to the Abbot that he may bold the advowſon to his 
on uſe, yet he ſhall not loſe the advantage of. Mortmain, for when the King hath two rights un 
_ he cannot exclude himſelf of both without ſpecial words, vide 9 H. 7. 14. Plow, Came 397. © 
4 nd if in this caſe the demiſe of the Queen {hall amount to a confirmation by force of her condition, Or 
it the demiſe ſhall amount to a ſuſpenſion of the condition, then upon that it ſhould follow, that ſhe 
during the term could not perform the condition, which ſhould be very prejudicial to the Queen» 
6. And as to the Tender by force of the ſaid Letters Patents, and the Certificate thercof into the 
beg, It was objected, That the' fame ſhall not be ſufficient, but the Tender ought to be found by 
&, for although that the Letters Patents are of Record, yet the Tender it {elf is rmatter in fa&, whic! 
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ought to be found by Othces For the Certificate of the Biſhop by force ot the Kings Writ, or of R 
Marlhal of the Kings Hoſt, as in 2 Ed. 4. 1. which in the like caſes arc not traverſable, but are tr k 
in Law and ſhall bind parties. But in our cafe, it this Certihcate which is not made upon any Ky 
nary courſe of procccding (hall be good in Law, it (hall be great prejudice to the party 3 tor ng Cert, 
cate which is allowed and warranted by the Common Law, is traverfable 3 and then the Matter n tl 
be falſe, and the party diſinherited, and yet he thall not have any remedy, which thall be very Ina, 
venient. But it was Reſolved by the whole Court, That the Tender and Certificate in this caſo ” 
good enough, and that the party gricved it it be falſe, may traverſe the ſame, and ſhall not On 
cluded by it, for the fame was not in nature of a trial, but of a Record to inform and ſatishe the 
Queen ot her title. Alto they Reſolved, That preſently by the Tender of the Ring according ty yy 
Proviſo, or Condition, the uſes were determined, and void in Law, and by conſequence the lang vel 
in the Queen by force of the Attainder, and of the Act of 33 H.8. 7. It wasobjeed, That the ſaid 
Conveyance was void by the Act of 28 Eliz. And then Sir Francys, at the time of his Treaſon com 
mitted, and Attainder thereupon, ſcifed of the ſaid Lands in Fee which were forfeited to the een 
and veſted in her by the ſaid a&t- of 33 H. 8. and by conſequence, the ſaid Leaſe made by the Quen 
(being at the time thereof ſciſed in Fee) is good. And to prove that the Conveyance was void by the 
Seaturk before the ſaid tender of the Ring, fo that the eſtate was not defeated by the Condition, but the 
Conveyance in which the Condition was contained was void by the a&t of 28 Eliz. before the (aid ten. 
der of the Ring, and before the Leaſe made 3 The words of the Statute are, That every perſon, & 
within two years aftcy the laſt day of that Seſſion, ſhall openly ſhew and bring forth into the Exchequer hy on. 
weyance, and there in the Term time in open Court ſhall exhibit, Oc. the ſame to be entred and inrolled of rey 
&c. And the tender of the Ring was 18. Mart. before which day all the Terms in the two years ere 
paſt; ſo that after Hillary Term palt Ann. 31. it was not poſhble that the Conveyance ſhould'be enroll 
within the two years in open Court in Term time. For the two years paſſed by cMuxion of time before 
Eaſter Term 3 And therefore preſently after Hillary Term paſſed, the Conveyance was void 3 and bycon- 
quence the: Condition alſo, And thereupon the Caſe in Temps E. 1. Covenant 29. & F. N. B, wx t 
That although the Covenant be that he leave the wood in as good plight, &c. at the end of the Term, 
if the Leſſee cuttcth down the trees, he ſhall preſently have an action of Covenant, for it is not poſſl 
that he leave the trees, &c. at the end of the Term, fo that the impoſſibility of the act ſhall give aps 
ſent ation upon a future Covenant. But it was Reſolved. by the Court, That at the time of the tenks 
of the Ring the ſaid Conveyance, and by conſequence the Condition was in force. And their raf 
was, becauſe that the Statute doth not require that the enrolment of the Conveyance, which is the 
of the Court, ſhall be within the two years 3 but the ſhewing and exhibiting thereof, which is the 
of the party, ought to be within the two years: For as to the ſhewing and exhibiting of the Com: 
ance, the words are (within two years, &c. ſhall, &c. there in the Term time in open Court exbibit the ſm) 
then the words next following are, (to be entred and enrolled of record) fo that no time is limited wa 
it ſhall be enrolled 5 but if the words had been, (and then and there ſhall be entred and enrolled of nanl, 
then the Conveyance ought to have been enrolled within the two years : but as the words are,it my) 
enrolled after the two years, And this was the firſt caſe (that I know) that was argued and adjudgt 
upon the ſame At of 33 H. 8. which giveth Conditions of \perſons attainted of Treaſon to the kin 
And in the Argument of this caſe, the caſe of Thomas Markenfield Eſqz Anno 19 Eliz. in the Exdyer, 
and divers other caſes of perſons attainted of Treaſon, who had power of Revocation, were cited: and 
upon conſideration of them by the Barons, they reſolved t ſupra, and gave judgment for the Qum. 
But the Counſel of Sir Francis Englefield were not ſatisfied with the Judgment, and chiefly as to thepi 
cipal point : For they conceived, that as the Caſe is, the Condition was fo inſeparably annexed tote 
perſon of Sir Francis, that the ſame was not given to the Queen by the Taid Ac of 33 H. 8, And thi 
advice was to bring a Writ of Error. But at the next Parliament, ſcil. 35 Eliz. a ſpecial A& of Palir 


ment was made for to eſtabliſh the forfeiture to the Queen, | 
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| The Caſe of Swans. 


WhEorey the Queen, and the Lady Joan Young, late the wiſe of Sir John Toung Knight, deceaſed, wd 
| Thomas Saunger Defendant, the Caſe was fuch; And Office was found at . in the County" 
Dorſet, 18. Septemb. Ann. 32 Eliz. before Sir Matthew Arundel and others Commiſſioners of the WU F 
under the Great Scal, Qxod villa de Abbotsbury, in preditt. Com. Dorſet. uſq; ad mare per inſulam4Port NF. 
land in eodem Com. eft quedam eftuaria, Anglice a Meere or Fleet, in quam mare fluit & refluit, in gs Qu 
eftuaria ſunt 500 cigni, quorum 410. ſunt albi, & 90 cignetti, &+ quod omnes predifti cigni & cigntii ſn 
Poſſeſſione J. Young & Tho! Saunger, &+ quod quilibet eorum: eſt valoris 2 $. 6 d. quodque major pars 1m" 
captions dice inquiſitionis minime fuer. ſignat. which Office being certified into the Exchequer, a Writ 
directed to the Sheriff of the ſame County to ſeiſe all the ſaid white Swans not marked, by force wh " 
the Sheriff returned, that he had ſeiſed 400 white Swans, &c., To which afterwards, Hil. 34 Eli © 
faid Joan Young and Thomas $ aunger pleaded 3 Duod preditt. eftuaria ſwe aqua, jacet in Parochia de A 


935 | kan 


BO DeBoeueA 5 


Part-V 11. The Caſe of Swans. a 
:403 


— OE EPETLD ENG 
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jane property in white Sw tinueth to this day. But it ient Officer of the Ki ) clong 
; ; it was Reſol ings called Magiſt 
the property of which bel ans not marked, as ſome ma olved alſo, Th Sap, a 
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for a Sw þ hath been time ! amiſe, and that the Cuſt m, and that the 
wan) which hath ime out of mind, &c. That ev; uſtom of the ſaid County 
tifany $ courſe in any water, whi ; every Swan (for Cignet in the Book unty of 
land, cha y Swan cometh upon the 1 > Which water runs to the Thamiſe wi in the Book is taken 
t then he the land of any man, and o the Thamiſe within the (at | 
the land (hall e who hath the pro | ,and there buildeth,and hath Cignet: ame County, 
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and they had Cignets between them 3 and for theſe Cignets the owners did joyn in one Adtion; for 5, | 


eneral cuſtom of the Realm,which is the Common Law in ſuch cate, the Cignets q 
NTT in common cqually, ſc}. to the owner of the Cock, and the owner of the Her = 
the Cignets ſhall be divided betwixt them. And the Law thereof is grounded upon a reaſon jn Nature ; 
for the Cock Swan is an emblem or repreſentation of an affeQionate and true Husband to his Wife how 
all other Fowl ; for the Cock Swan holdeth himfelt to one female only 3 and for this cauſe ratyre hath 
conferred upon him a gift beyond all others 3 thar is, to die ſo joytully, that he fingeth {weetly when be 


dicth 3 upon which the Poct faith 3 


Dulcia defeiin modulatur carmina lingue, 
Cantator, cygnus, funeris ipſe ſui, &c. 


And therefore this caſe of the Swan doth differ from the caſe of Kine, or other bruit beaſts. 71; 7 Hy 
4.9. And it was agreed, That none can have a Swan-mark, which in Latin is called ( cigninta ) if 
be not by the grant of the King, or of his Officers authoriſed thereto, or by preſcription. And if þ 
hath a lawful Swan-mark, and hath Swans fwimming in open and common Rivers, lawfully marked 
therewith, they belong to him ratione prizilegii, But none ſhall have a Swan-mark, or Game of Sw; 

if he hath not Lands or Tenements of an Eftate of Freehold of the yearly value of five Marks, aboye al 
charges, upon pain of forfeiture of his Swans : And that is by the Statute of 22 E4..4. cap.6. Andy 
who hath ſuch a Swan-mark may grant it over. - And therefore I have ſecn a notable pretident in th 
time of Hen. 6. which is ſuch, Notum ſit omnibus preſentibus &* futuris, quod ego Johannes Steward yy, 
dedi & conceſſi Thom filio meo primogenito, & heredibus ſuis, cigninotam meam, armorum meorum, pron h 
margine laterali pingitur, que mibi jure hereditario deſcendebat, poſt mortem Johan. Steward milizz patr 
mei : Habend. fibi & heredibus ſuit, utta cum omnibus cignis & cigniculis, cum ditta nota baculi nodgi fyr 


. nat”, ſub conditione quod quilibet feria ſolis durante vita, a gula Auguſti, uſque ad Caniſpriviun aud 


domum meam de Dartford, unum cighiculum bene ſignatum mihi aut meis deliberet, quod fi defecerit, tune 
god hoe preſens chirographum caſſetur penitus, E* pro nibilo babeatur. In cujus rei teftimonium, ad inftatian 
Matilde zxoris mee, meum ſigillum ſecretum Chriſti crucifixi preſentibus feci apponi. Hiis teſtibus, Rob, Cle 
rico, Johan. de Conyers, Alano Fabro,& aÞ. Dat. apud domun meam manſunalem de Dart. in vigilia $.Dud, 
Ep. anno Regni Regis Henrici poſt conqueſtiam Angliz ſexti 14. And in the Margent was painted a little ng 
ped aff. And in this caſe it was Reſolved, That in ſome of them which are fere nature, a man bath jy 
proprietatiz, a right of property, and in ſome of them a man hath jus privilegii, a right of priviledge, An 
there are three manner of rights of Property, ſc. Property abſolute, Property qualified, and Propery 
poſſeſſory. A man hath not abſolute property in any thing which 1s fere nature, but in thoſe whid 
are domite nature. Property qualified and poſſeſſory a man may have in thoſe which are fere nature,and 
to ſuch property a man' may attain by two ways, by induſtry, or ratione impotentie &- loci, by induy, 
as by taking of them, or by making of them tame, manſueta, I. &. manui aſſueta, Or domeſtica, it, 
domi aſſueta : But in thoſe which are' fere nature, and by induſtry made tame, a man hath but x 
lified property in them, ſczl. fo long as they remain tame, for if they do attain to their natural liberty, 
and have not animnm revertendi, the pro is loſt, ratione impotentie & loci : As if a man have ung 
Shovelers or Goſhawks, or the like, which are fere natzre, and build in my land, I have 
property in them, for if one taketh them when they cannot fly, the owner of the ſoil ſhall har a 
ation of Treſpaſs, Qrare boſcum ſuum fregft, & tres pulls efpernorum ſuorum, or ardearum ſuarum, mei 
tantum, nuper in eodem boſco nidificant*, cepit &* aſportavit 3 and therewith agreeth the Regiſter, and Fiz 
Nat. Brev. $5.þ. 98. b. 10 E4. 4.14. 18 E4. 4. 8. 14 Hen. 8. 1. b. Stamford 25, b. &c. Vide 12 Ha, 
8. 4. & 18 Hen. $. 2, But when a man hath ſavage Beaſts ratione privilegii, as by reaſon of a Pat, 
Warren, &c. he hath not any property in the Deer, or Conies, or Pheaſants, or Partridges ; ane 
therefore in an aQion, Dxare Parcum, Warrennam, & S@fregit & intravit, & 3. damas, lepores, cunicult, 
phafionos, perdices, &c. cepit & aſportavit, he (hall not ſay (ſzos)) for he hath not property in then, but 
they do belong to him ratione previlegii, for his game and pleaſure, fo long as they remain in theprivi 
ledged place : for if the owner of the Park dieth, his heir ſhall have them, and not his Exeators or 
Adminiſtrators, becauſe without them the Park which is an Inheritance is not compleat nor (hal 
Felony be committed of them, But of thoſe which are made tame, in which a man by his induftry hath 
any property, Felony may be committed of them. And therewith agreeth the rule in 3 Hem. 6. 55 b 
8 E4d.4. 5. b. 22 Hen. 6.59. which is ill reported, and 43 E4. 3.24. vide 22 Aff. 12 Hen, $, 3. 13 Ei 
Dyer 306. 38 Edw. 3. 10. Vide 2 E4.2. tit. Diſtreſs, 2 E4.2. Avowry 182. But a man' may hav 
operty in Tome things which are of ſo baſe nature, that no Felony can be committed of them, and no 
man ſhall loſe life or member for them, as of a*Blood-hoand, or Maſtiff, molofſus, 12 Hen. 8. 3. Vit 
18 Hen. 8.2, But he who ſicaleth the Eggs of Swans out of the Neſt, fhall be impriſoned for a yeat 
and a day, and fined to the King, one moity to the King, the other to the owner of the land whas 
the Eggs were taken, and that by the Statute of 11 Hen. 7. cap. 17. And it hath been ſaid of ol 
time, That he who ſtcaleth a Swan in an open and common River, lawfully marked, the fame 5ww 
(if it may be) ſhall be hung in a houſe by the beak, and he who ſtole it, ſhall in recompence the, 
give to the owner fo much Wheat that nay cover all the Swan, by putting and turning the Wheat 
upon the head of the Swan, until the head of the Swan be covered with the Weat. And it was Re 
folved, That in the principal caſe the preſcription was infufficient 3 for the effe& of the preſcription 5 
to have all wild Swans, which are fere nature, and-not marked, nidificant”, gignent*, & frequental» 
within the faid Creek. And ſuch preſcription for a Warren ſhall be inſufficient, ſci). to have all Phea- 


fants and Partridges, nidificantes, gignentes, and frequenting within his Mannor. But he ought to lay, 
to have free Warren of them within his Mannox : For alchough they are nidificantes , gignnie, | 
a 


| 3. Thi 
4. Thi 


Ae...» + $8 - 26... £8. A. + Dp. RE. Or OO os 


2 
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# 1 requenting within the Mannor, he cannot have them jure prizilegiz, but fo long as they arc within 
he place. But it was Reſolved, That it the Detendants had alledged, that within the fa'd Creck there 
wy been time out of mind, &c. a game of wild Swans not marked, building and breeding and then 
have preſcribed, chat ſuch Abbot and all his Predeceflors, GC had uſcd at all times to have and take tg 
cheir uſe ſonic of the ſaid Game of wild Swans and their Cignets within the ſaid Creck, the fame had 
heen good 5 for although that Swans are Royal Fowls, yet. in ſuch a manner a man may preſcribe in 
them ; for that May have a lawful beginning by the Kings grant : For in Rot. Parliam. 16 Kich.2.part.1. 
mmero 39+ Ike grant was of wild Swans unmarked in the County of Cambridge, to B. Bereford Knight. 
The like grant 11 Rot, Parl. ann. 30 Edw. 3. part. 2. num. 20. the King granted to C. IV. all his wild 
Swans unmarked between Oxford and London tor ſeven years. In Rot. Parl. an. 1 Hen. 4. part. 6. num. 14. 
A grant was made to fobn Fenne, to ſurvey and keep all wild Swans unmarked, ita quod de proficuo reſpon- 
leat ad Scaccarium. By which it appearcth, that the King may grant wild Swans unmarked 3 and by 
conſequence a man may preſcribe in them within a certain place, becauſe it may have a lawful beginning, 
And a man May preſcribe to have Royal Fiſh within his Mannor, as is holden in 39 E4.3. 35. for the 


| reaſon aforcſaid. And yet without preſcription they do belong to the King by his Prerogative. 


Mich. 39 & 4o Eliz. mn the Exchequer, 


Sir Thomas Cecil's Caſe: 


| ( Thomas Cecil being ſciſed of the Mannor of Strick fon in the County of North. did enter into com- 


munication with one Foſter to exchange divers parcels. thereof with him for certain Lands which 


the ſaid Foter had in the ſame Town 3, and before any exchange pertefted, Sir Thomas did convey the 


faid Manor, and the faid land of the ſaid Fyfter by the ſpecial name of Foſter,. by Deed indented and 
inrolled, to. Queen Elizabeth, her heirs and ſucceſſors, and covenantcd : with the Queen that he was 
ſciſed as well of the {aid Mannor as of the faid land late Foſters, of a good ctiate in Fee-fimple 3 and 
the ſaid Sir Thomas was bound unto the Queen in an Obligation of ten thouſand: pound to, perform the 


| (id Covenant amongſt others. And the ſaid Sir Thomas had before that time exhibited an; Engliſh Bill 


into the Exchequzer Chamber, containing the matter aforeſaid 3 and that the faid lands, parcel of the 


| {ad Mannor intended to be given in exchange to Foſter, were of greater ,value- than the land of the 


fad Fofer, ſo that the Queen was deceived in the value 3 which lands parcel of . the Mannor paſſed to 
the King by.the Conveyance of the Mannor,” and not leſs, the Covenant, and Obligation of the faid 
Sir Thomas as to that was broken and forteited by the rigour of Law. But the: ſaid Sir Thomas. in his 


| Bill ddrclie upon the Statute of 33 ;Hen. 8. cap. 39. by which it is enaQted, That if any perſon to - 


whom any.ſuch debt, or duty is, or at any time hercafterſhall be demanded, alledge; plead, declare, 
or hew in any of the ſaid Courts, good, perfe&, and ſufficient cauſe, and matter, in Law, reaſon, or 
good conſcience, in bar of diſcharge of the ſaid Debt, or duty,: or why ſuch perſon or perſons. ought 


| notto-be charged or chargeable to, or with the ſame, and the ſame, cauſe .or matter ſuthcjently prove 


inſuch one of the ſaid Courts as he or they ſhall-be impleaded;* ſued, vexed,; or troubled for the lame 
That then the Caid Court, and every of them, ſhall have full power and authority to accept, ,judge,, and 


| low of the ſame proof, : and wholly and clearly to acquit, and diſcharge all;. and every perſon and per- 
{ bns thatſhall be fo pleaded, vexed, ſucd, or troubled for the ſame, any thing in this preſent At.men- 


tioned  the.contrary notwithſtanding, &c., And that ' Proceſs was ſued: againtt him upon the aid 
Bond, out of the Court of Exchequer. Upon which A& of Parliament, and the matter atoreſaid (be- 


| Ing 4 he ſuppoſed good, - perfect, and. ſufficient cauſe and matter in reaſon, and good conſcience with- 


in thefd A& to diſcharge him of the ſaid Bond) The faid Sir Thomas. by his faid Bill prayed to be 
relieved, and thereupon he had a Commiſſion to examine Witneſſes, to proye the matter gf his Bill to 
ie; which was retuzned , and publiſhed. And. upon. the hearing of the cauſe in the Exchequer 
Chanker, it appeared by teſtimony of., divers , witneſſes, That the . Plaintiff had made dire&. proot of 
al the parts: of his Bill > And now,, in this , Term, 39 &+ 40 Eliz. Ges, Queltions were reoved 
| the- principal Ad doth extend to 

any Debt mentioned in the faid Ac, for which the King hath remedy by: the Common Law, or in 
luch debts, or ſuch caſes only for which the faid AR giveth remedy to the, King which, he had not be- 
tor,” 2, If the Court may make a diſcharge by decree upon | that Engliſh. Bill, within the intention of 


| CAR,” And as to the firſt, It is to, know, that divers branches of the AG are to be conſidered ; 


I The. A& maketh all Obligations: to the King in nature; of a Statute Staple. 2. Another branch 


| Biveth there uit to the King, although the Obligation had been made to another to the uſe of the King, 


3 Mat the King upon ſuit upon every Obligation made, or to be made, ſhall recover damages and colts, 


++ 


[4. The Natute giveth remedy to the King for recovery of his debt or duty, &c. by Capias, Extend* fac. 


Ra rp Atachment, and Proclamation of Allegiance (if need be) or 6therwiſe as to any of the Courts 
al be by their diſcretions thought expedient for the ſpeedy recovery of the Kings Debts, ,. 5. There 
Ss 2 Clauſe; That the King ſhall be preferred in his execution before common perſons. 6. The 


dir who claimeth by the gift of his Anceſtor ſhall be bound to pay the Debt to the King ( due 


Ac Or after the gift ) by Judgment, Recognizance, Obligation, or other ſpecialty, and (hall _— 
the 
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the land alſo to the Kings debts. againſt the iſſue in tail 3 then cometh the (aid Provifo whereof «1 
Queſtion doth ariſe. Provided always, and be it enatted, That if any perſon, Oc. And it was Objeed mn 
it ſhall extend only in ſuch caſes 1n which remedy given to the King by this Statute 3 as where _ 
was made to the uſe of the King, or in charging the iflue in tail, or In charging the hcix who claimeth}; 
ift before the debt accrued, &c. there becauſe che Statute giveth theKing remedy which he had not befor 
this branch giveth to the party ſo charged by this Act, a plea to diſcharge him, cither by mattcr of bar ; 


2 
Law, or in good Conſcience. And that was ſtrongly enforced by the Concluſion of this Provify to 


the concluſion is,/asit appearcth beforc) any thing in this Act before mentioned to the contrary notrithj wk 
So that the fence was,That the party might take any matter in Law or good Conſcience,notwirhiiag;?, 
any thing contained in this Act 3 which is as much as to ſay, that this Act ſhall be no impediment tic 


at in our Caſe, the King hath remedy by the Common Law, and therefore this Provifo ſhall 
him As to that it was aged and reſolved by the Court, That the ſaid Sir Thomas Cecil yy 
matter aforeſaid was to be relieved by the Aid of this Proviſo. For the ſaid Act of 33 H. 8, hath pine 
benefit and advantage to the King : 1. In making every Bond made to the King in nature of x Staty: 
Staple. 2. In giving remedy to the King himlelt tor Obligations made to others to his uſe, 3, T, i 
cover coſts and damages. 4+ In ſuing of execution for all his debts. 5. In charging the ifſue jr ta 
and the heir who hath the land of the gift of his anceſtor : and therctore it was the intent of the 46 h 
eratific the ſubje,that where new provition was made for the levying of the Kings debt in more (peed 
and beneficial manner, than the King had before, the ſubject alſo thould have ſome new benefit whid 
he had not before,and that was to diſcharge himſelt by matter alledged to be a diſcharge in good Corſi 
ence : Allo this Proviſo giveth not benefit only to him who hath matter in good Conſcience, but t 
him who hath good, perfe@?, and ſufficient cauſe and matter in Law, reaſon, (and then cometh) good conſeieng; 
And without queſtion the firlt words, (cauſe and matter in Law ) ſhall extend to all the Kings debts us 
proceſs thereupon,as well at the Common Law.as upon this Act. And the Concluſion of the faid brand 
makethnot againſt it, for the ſence of that was,that he plead matter in Law or good Conſcience, and thy 
nothing contained in the ſaid Act ſhall be an impediment to it. And ſo was it holden in thelike ca; 
upon other words, in the ſecond Saving of 27 H. 8. cap. 10. of Uſes, in Cheinze's Caſe, where theÞ, 
viſo ſaveth the right, &c. of &c. as it the A had not been made 3 and there the cafe was, That t 
Leſſor did enfeoft the Leſſee to the uſe of others, in which caſe,if the Statute had never been madeghet 
had been drowned at the Common Law. But Trin. 27 Eliz. it was Reſolved, That the Term was fn! 
and the ſame expoſition made of the words as before. Alſo theſe notable preſidents were cited, wit 
were Reſolved in the Exchequer by the Barons upon Conference had with. the two chief Juſtices; 
in the caſe of Sir William Herbert,in Trin. 37 Eliz. who was relieved upon the ſaid branch of the ſaid 
by matter in Equity, becauſe in Scire facias againſt him as heir to Matthew Herbert his Father, the Yer 
returned Scire feci,and upon his default Judgment was given,as you may ſee in Matthew Herbert's Cal i 
the Third Part of my Reports. And becauſe in truth he was rever ſummoned, and had good mute; i 
he had notice thereof, to plead in diſcharge of the ſaid Recognizance, becauſe he had no land by &rfen 
from his Father, nor any land from; him after the Recognizance acknowledged, all which he (hemdi 
Certain in an Engliſh bill in the Exctquer Chamber : upon which,upon Conference had by Sir RyrVs 
wood and the other Barons with the two chief Juſtices, by decree he was diſcharged of the faid Raugi 
zance. The other caſe cited was, Thomas Duke of Norfolk was attainted by Parliament, Anm38E.8 
And King E. 6. ſold to Sir Edxy. Rows divers Timber trees growing upon the poſſeſſions of the fad Dif 
in Sxfolk, , and Sir Edward was bounden in an Obligation to King E4.6. for payment of certain mong, 
and before the ſaid Sir Edw. cut down any of the (aid Trees, Edw. the Sixth died. And at a Parlanen 
holden x Marie, it was declared by Parliament, that the ſaid Attainder of the faid Duke of Nfik ws 
void ; for which cauſe the ſaid Sir Ep. could never enjoy the ſaid Trees according to his bargain: Aud 
in a Scire facias in the Exchequer upon the ſaid Obligation againft the heir and Terr-Tenant of Si Fw. 
anno 27 Eliz. they appeared, and pleaded all the matter mm Equity in bar and diſcharge of the fad Obli- 
gation as a Latin plea in the Exchequer. And upon good Confideration of the Statute of 33 H.8, by tis 
Barons, and of the ſaid plea, atlaft (after the ſame had depended long) it was Reſolved by the Barons 
that the Defendants were to be relieved within the ſaid AQ; and that the Defendants might wdl plu 
the ſame in Bar. © And thereupon Popham the Attorney-General ſeeing the opinion of the Court, ultzs 
proſequi non vult, Both which prefidents I ſhewed to the Jaſtices 3 and according]y it was reſolved byl 
the Juſtices of England,Cwho met together'to give their opinions in. the (aid Cafe) That Sir Thms 
was to be relieved npon the faid matter in Equity, within the purview of the ſaid branch of 33 H8, fu 
ſecondly, That the Court of Exchequer Chamber might well upon the ſaid Engliſh Bill (although that F 
ſuit was by proceſs at the Common Law in the Court of Exchequer before the Barons) make a dectel 
the caſe 3 for to this purpoſe they are but oneCourt. Then it was moved, If the Proviſo next folly: 
ing after the branch concerning the equal charging of land liable to the Kings debt in the hands of py 
owner and'pofſeſſor, that any of them ſhall not be charged only, but all entirely, if the ſame extend! 
to all the Kings debts; and to all executions, for the hoe Ye them as well at the Common Ia, 
upon the ſaid Act. And it was Refolved 'by them, That 'the ſaid branch did extend to all Cr 
for the Kings debts, as well at the Common Law, as upon the faid Act ; and that all ſhould * f 
extended by force of that branch according to the purview of that At. It was alſo Reſolved, Th 
though the Obligation made were for performance of Covenants, Yet after that it was broken, (51 
in the caſe at Bar at the time of ſcaling and delivery thereof) That the fame was a debt co the Bp" 
Obligation within the A. | 
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Trin. 41 Eliz. in the Exchequer. 


The Lord Azderſon's Caſe. 


r3 Etwcen the Lord Anderſon Chick Juſtice of the Court of Common Pleas, and Sibthorpe of the Middle- 
Temple, a Queltion was moved upon the branch of the Ac of 33 H.$. cap. 39». That is to lay 
That al Mannors, Lands, cc which now be, or that hereafter ſhall come, or bein, or to the poſſeſſion or ? af 3 
of any perſon to-whom the ſaid Mannors, Lands, Oc have heretofore or bereafter ſhall deſcend, ec. an fee-ſmmple, 
or fee-tail, ©'c+ by, or after the deceaſe of his or their anceſtor of anceſtors as heir, or by gift of his anceſtgr, whoſe 
bir be is, which ſaid anceſtor or anceſtors ws, is, or ſpall be indebted. to the King, or to any other perſon "” is 
oe, by judgment, recognizance, obligation, or other ſpecialty 3 That then, in every ſuch caſe, the ſame Mannors, 
Lands, Oc. ſpall be and ſtand by authority of this Aft from henceforth charged and chargeable, to and for the 
payment of the ſame debt. Ik Tenant in tail of the Mannor of D. be bound in a Recognizance to F..F, 
which Recognizance afterwards cometh to the King, by hy the Actainder of F. $. of High Treaſon, 
and afterwards Tenant in tail dieth, and the ifſue in tail alieneth theLand bona fide, If the Queen may 
extend the Mannor of D. in the hands of the alienee. And in this caſe four points were Reſolyed by 
theBarons upon Conference had with Popham Chief Juſtice, and divers other Juſtices : 1. It was Re- 
ſolved, that before the ſaid Statute of 33 H. 8. If Tenant'in tail of Lands came cndebted to the King, 
by Judgment, Recognizance, Obligation, or otherwiſe, and dicth, the King ſhall not extend the Land 
in the ſeiſin of the ifſue in tail 3 For the King is bound by the Statute of Donis Conditionalibus, as it is 
adjudged in Plowden's Commentaries in the Lord Berkle 's Caſe 22. in the principal Caſe 3; And therewith 
reeth, as tO the point in Queltion, the ReſoJution of the Exchequer, and .of the Court of Surveyors in 
the Caſe of Brown, Father of Juſtice Brown, as it is reported in Plowden's: Commentaries 249, b. So 
one point well reſolved, in which there was variety of opinions in our Books. Vide 39 Af. p. 18. 
47 E. 3.8. Regiſter 143, 144. F.N. B. 217. a.&- b. 2. It was Reſolved, That if Tenant in tail be- 
cometh indebted to the King by the Receipt of the Kings money, or otherwiſe, if it be not by Judgment, 
Recognirance, Obligation, or other ſpecialty, and dieth, the Land in the ſeiſin of the iſſue in tail by force 
of the ſaid At of 33 H. 8. ſhall not be extended for the Kings deht, for the Statute of 33 H. 8..cxtend- 
th only to the ſaid four Caſes 3 and all other debts remain at the Common Law. 3. 1c was Reſol ved, 
That if Tenant in tail becometh indebted to the King by any of the four ways mentioned in [the ſaid 
AR, and dieth, and before any proceſs or extent the iſſue in; tail bona fide aliencth the Land in tail, that 
row this Land ſhall not be extended by force of the, faid A& of 33 H. 8. for as it appeareth by the 
words of the aid branch, it maketh the Land in the poſſeſſion or ſeilin of the heir in tail only liable 
apainſt the iſſue in tail, and not the alience. For the effe& of the Proviſo as to that purpoſe is, That 
all lands wbich ſhall be in the poſſeſſion or ſeifin of any perſon, to whom the ſame ſhall deſcend in fee tail as heir, 
whiſe anceſtor was indebted to the King, &c. That then, in every ſuch caſe, the ſame land ſhall be charged with 
the Kings debt : So that by expreſs purview of the A, the Land ſhall be only extended fo long as it is 
n the poſſeſſion or ſcilin of the heir in tail z for the A faith, T hat in every ſuch caſe the land ſhall be 
d&aydand for as much as the Land againſt the iſſue in tail was not extendable þefore the ſaid AR, the 
King had benefit to extend the ſame in the poſſeilion of the heir in tail, which he could not betote, but 
the King cannot extend the ſame in Bude, of the alience,for that the Statute doth not extend*unto it: 
and the makers of the A& had reaſon to favour the Purchaſor, Farmor,&c. of the heir in tail, more than 
the heir himſelf, for that they are ſtrangers to the debts of the Tenant in tail, and they come to, the land 
bns fide, and upon good conſideration. And-there is another clauſe next following to the ſaid branch, 
the effeft of which is, That or Soveraign Lord, bis heirs or ſucceſſors, ſhall not be barred, delayed, &e. to de- 
mand and receive their juſt, &'c. debts againſt any of bis ſubje@as, as beir or heirs, &c. if any ſuch perſon or per- 
ſors ſhall ſay or alledge, that they have . no lands, &c. but ouly intailed or given to them by any their anceſtors 
to whom they be heirs : So that by this clauſe alſo the intent of the makers of rhe Act appeareth, thac the 
heir in tailſhall be only charged with the Kings debt. But lands in Fee ſimple were extendable” by che 
Common Law in whoſe hands ſocver they came, and there as to them the Statute was but declarativan 
atiqh juris 3 but as to eſtates in tail, it was introdutivum n0v1 juris againlt the iflue in tail, and that in 
the caſe at Bar maketh the difference of the (aid Caſcs,although that both be joyned together in the ſame 
lentence, And Popham Chief Jultice ſaid, That fo it hath been reſolved in the Exchequer bcfore that time, 
n the Caſe of Serjeants Nicholls Father of the Serjeant that now is, That the Lands in the hands of 
the Purchaſor of the ifſue in tail ſhall not be extended by the ſaid A of 33 H. 8. for the debt that the 
Father of the ifſue in tail owed to the King, (by one of the tour ways mentioned in the At) but was 
Uſcharged by the opinion of the Court of Fxchequer. 4. It was Reſolved, That for as much as the faid 
bt in the Caſe at Bar was originally due to a Subjc&t, that ſuch debt is not within the {aid Act to 
ctarge the land in the poſſeſſion or ſcifin of the heir in tail : For the ſaid Act,as to charge Lands intailed 
2ainſt the iſſue, extendeth only to debts originally and immediately due to the King by Judgment, 
<ognizance, Obligation, or other ſpecialty 3 For the words are, ( indebted to the King, or any other 
'0 his uſe by judgment, &c. ) which is intended to be an immediate debt, and not to debts which 
were due to ſubjects, and did belong or occur to the King by Attainder, Utlary, Forfeiture, gift of 
uc party, or by any other collateral way or means, for which the Statute of 33 Hen. 8. hath a 
uſe a little before the (aid branch, for the ſhort and general manner and form of plcading in 


luch caſes (for the recovery of them in the Courts mention'd in the faid a&)-on the Kings part;ſcil. That 
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[b] 


| his ownland.: If a man by Decd granteth a Rent of 40 «, to another out of his Mannor of D. to have'y 


tv ſuch a year and day did give the ſame debt to the King, or was attainted, onibiwed © who 
= / mudgraty 7 or thing 4 or done, by reaſon whereof the ſaid debts did accrue and ought "refine, 
come, and be to the King. So that the feveral manners of penning of theſe two branches anifeſ 4. 
intention of the makers of the Ad, to prefer immediate debts due to the King by udgment by , 
before debts of Subje&s, which accrued to the King by Aſſignment, Attainder, Utlary, &c. , : 1 » 
reaſon was, becauſe that debts due immediately to the King by Judgment, Recognizance, Obligation the 
other ſpecialty, are in their nature higher, and bettcr known, and found upon Search, than dehts ue . r 
Subjects. Alſo when F.N. is endebtcd to F. S. by Judgment, Recognizance, Obligation, or other bees. 
alty, and afterwards F. S. is Outlawed,$c. by which the debt cometh to the King by the Outlawry 4, 
it cannot be properly ſaid, that .N. is endebted to the King by Judgment, Recognizance, Obligation 
or other ſpecialty ; for by them he was endebted to F- $. and . S. by his Outlawry (which is the King; 
title) hath forfeited them to the King. So that by force of the Judgment,8c, and Outlawry,the debtg - 
belong to the King, And the words of the Act are (indebted 20 the King, or any other to bis uſe by Jute 
ment, &c._) ſo that they ought immediately be due to the King himſelf or if it be to any other thin Fa 
King, it ought to be originally to the uſe of the King, and that it is not when the debt is originally de 
to a Subje& to his own ule, and forfeited to the King by a ſubſequent act. And fo it was reſolved, Thy 
for ſuch debt the King ſhall not extend either againſt the Alienee of the heir in tail, or againſt the heir in 
tail himſelf ; for ſuch debts are not within the At of 33 H. 8. as to charge the heir in tail ; and {o re. 
main at-the Common Law as debts immediately due to the King, which are nct due by Judgment, Re, 
cognizance, Obligation, or other ſpecialty, as before hath ſaid. 


Trinit, 42 Eliz in the Common Pleas. 


| Butt's Caſe. 


I N a Replevin between Fiſh and But, the Caſe in effe&t was , One ſeiſed of Black Acre in fer, al 
I alſo poſſeſſed of White Acre for years, by Deed granted a Rent out of both to 4. to have al 
ceive to him for the term of his life, with clauſe of diſtreſs in both : And for Rent behind 4 
doth diſtrein in White Acre,and if the diſtreſs were good or not, was the Queſtion. And it was agreed by 
the whole Court, That the diſtreſs was well taken. And in that Caſe theſe points were reſolved : 1. Thi 
if Leſſee for years of a Carve of Land, granteth to another a Rent out of the ſaid Carve for the li 
of the Grantee, that it is a good charge during the term, if the Grantee ſo long liveth 3 for thegrat 
ſhall be taken ſtrong againſt the grantor, and ſhall not be void, when by any conſtruction it nuy be 
made good (Vide Plow. Comment. in Welchden's Caſe) that in ſuch caſe the Grantee hath but a Chutte], 
So if the Leſſee for years granteth the Carve of Land to another, for the term of his life, he huth.the 
whole term if he live ſo long, as well as in the caſe of a Deviſe. 2. It was Reſolved, That wha 1 
Rent is granted out of Land in fee, and out of a term for- years, to have and perceive to the Grate 
for the term of his life, that that, as an eſtate of Freehold, according to the purport of the Deed, cannct 
iſſue out of the term for years, but out of the Land which the Grantor hath in Fee-ſimple only, becule 
the Freehold of the Rent may go out thereof, and not out of a Chattel. And one entire Rent ar- 
not be a Freehold out of Black Acre, and a Chattel out of White Acre. And to make two Rentswhen 
one only is granted by one to another, ſhall be in that caſe injurious, and the pact and agreementol the 
partics cannot charge ſuch thing with Rent, which is not chargeable by the Law, as out of a Run- 
dred, or Advowſon 30 Lib. Aſfiſarum pla. 5. out of a Fair, 14 E.3. Scire facias 122. the Earl 
Kents Caſe; Nor a Rent can be granted or reſerved of any eſtate of Frechold out of any other Here 
ditament which is not Manurable, or in poſſetſion, reverſion, or by poſſibility, but is hereditamenus 
incoporeum \ for privata non derogant juri communi : And in an Afſiſe they cannot be put in view, 0a 
diſtreſs can be taken in them. But in the Caſe at Bar, White Acre is hereditamentum corporennt, 
Manurable 3 but for the exility and incapacity of interelt that the Grantor hath in it, this Rentd 
Frechold cannot iſſue thereout, but ſhall go only out of the Land in Fee-fimple. And in the Caſes 
Bar, in an Albiſe brought of this Rent, the Land in fee ſhall only be put in view, and if the Grant: 
accept a Leaſe, or grant of White Acre, it ſhall not ſuſpend his Rent. 3. It was Reſolved, That Fin 
Acre (hall be during the term ſubject to the diſtreſs of the Grantee for the Rent during the yeas, # 
though the Rent doth not iſſue thereout, as in 46 Edw. 3. 14. when land is charged with a Rent 
fee, goods and chattels may be bound to the diftrels. And it was ſaid, foraſmuch as White Acre is0nlf ff 
charged with diſtreſs, if the Grantee taketh a Leaſe of any part thereof, that it is no ſuſpenſion ts 
diſtreſs, but that he may diſtrein in the reſidue; for it is not going out of the Land, but tobe taken Þ 
upon the Land : as if I have Warren in anothers land, and take a Leaſe of parcel of the Land, alhouſh 
the Land be charged with Warren, yet foraſmuch as it doth not iffue out of the Land it is not9 


| ſuſpenſion. Vide 35 Hen. 4. 6. 56. 14 Hen. 4.6. &c. for a man may have a Warren in his own lands 


So he may in many Caſes diſtrein in his own poſſeſſions, as in 31 E. 3. Diſtreſs 64. & 7 H. 6.3 
Curiam, one Tenant in common may diſtrein the cattel of the other in the land which they have ® 
common : \and 26 Hen. 8. 5. he may preſcribe to diftrein in his own land.zbut not to have a Rent th 
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ran : . ap 
— pranted by ONE Or divers Deeds) the rent 1s only iſſuing out of the Mannor of D. and it is but a 


in that he May diſtrein the Mannor of 5. but both the Mannors are charged, one with the Rent, the 
other with the diſtreſs for the Rent, one iſſuing out of the land, the other to be taken upon the land. 
and if 1 grant unto You, that you and your heirs ſhall diſtrein for a Rent of forty ſhillings within my 
Mannor of $. the fame by conſtruction in Law ſhall amount to a grant of a Rent out of my Mannor 
of $, for if it ſhall not amount to a grant of a Rent, the grant ſhall be of little or no cffeR, if the Grantee 
(hall have only A bare diſtreſs, and no rent in him ; for then he ſhall never have an Affiſe thereof; and 
that is the reaſon, That it is often ruled and reſolved, that it ſhall amount unto a grant of a rent by con- 
ſtruction of Law,ut res magis valeat, 3 Edw. 3. 12. 3 Afſ. pl. 7. 14 Af. pl. 14. 16 Edw. 3. tit. Grants 64. 
18 Edw.3. 32+ 26 Aſl. pl. 38. 30 Aſſ. pl. 12. 46 Edw. 3. 18. 32. s Hen. 4. 19. 9 Hen. 6. 9. 22 Hen. 
6.11, Lit]. 4$-b. And in ſuch cafe the Grantee ſhall not have a Writ of Annuity. But when one grant- 
eh a Rent out of the Mannor of D. and further granteth, that if the Rent be behind, the Grantee ſhall 
Jitrein for the ſame Rent in the Mannor of $. it is but a penalty in the Mannor of S. for three cauſes ; 
\. The Law needeth not make conſtruction that it ſhall amount to a grant of a Rent 3 for here a Rent 
is exprelly granted to be iſſuing out of the Mannor of D. and the parties have expreſly limited out of 
what and the Rent ſhall go, and in what land the diſtreſs ſhall be taken, and the Law ſhall not make 
an expolition againſt the expreſs words and intent of the parties, when it may ſtand with the rule of 
Law ; Qyoties in verbis nulla eſt ambiguitas, ibi nulla expoſitio contra verba expreſſa fienda eft. 2. If in that 
aſs it (hall amount” to a grant a Rent out of the Mannor of $. then the Grantor ſhall be twice charged 3 
for if the Grantee bringeth a Writ of Annuity, it ſhall extend only to the Mannor of D. for upon the 
orant of a diſtreſs in the Mannor of $.no Writ of Annuity lieth, becauſe the Mannor of S. is only charged 
2nd not the perſon of the Grantor, as to that 3 ſo for this caſe the bringing of the Writ.of Annuity 
cannot diſcharge the Mannor of S. of any Rent 3 and ſo the Law, by conſtruction againſt the words and 
:"tention of the parties, ſhould do injury to the Grantor to charge him twice. 3. If in ſuch caſe the 
Mannor of $. in which the diſtreſs is only appointed, ſhall be in another County, then it hath bcen often 
adjudged, that the Rent ſhall not iſſue out of it, but the diſtreſs ſhall be as a means and remedy to 
compd the Tenant of the Land to pay the Rent. And it was faid, That there was not any difference 
in reaſon, that the Law in conſtruction ſhould make the Rent to be iſſuing out of it, when it lieth in 
the ſame County, and not when it lieth in ſeveral Counties, for the words in both Caſes are all one; 
andit is not any reaſon to ſay, that he ſhall fail of recovery by Affiſe.. Vide ſupra in Bulwer's Caſe, 


to him and his heirs 3 and granteth further by the ſame Deed, that if the Rent be bchind, the 


and the Books in 1 Af. pl. 10, 1 E4.3.21. and other Books, do not fay that the Rent iſſueth in ſuch - 


caf out of both, but that the Land in which the diſtreſs ſhall be taken is charged 3 and that is true for it is 
charged with diſtreſs : and foraſmuch as it was charged with diſtreſs,their opinion was, that the Tenants 
of both ſhould be named in the Aſſiſe. See the Books in 9 Eg. 3. 13. 31 4. pl. 27.17 Ed. 4. 16. 10 Af 
$1.4, 10 Eg. 3. 18, 2 Ed. 2. Afſ. 360. 1 Aſſ. 10. 3 Af 32 Hen. 6.27. 22 Aſſ. pl. 66. 31 Aſſ.pl:27, 
29 Edp.3. 4fſ. 366. And the opinion of Finchden in 41 Edw. 3..15. was affirmed for good Law,That 
if the Mannor of D. out of which rent is granted, be recovered by eigne title, that'all the rent is extin&; 
But if the Mannor of S. in which the diſtreſs is limited, be evicted, yet the whole rent remaineth. So if 
the Grantee purchaſeth parcel of the Mannor of 5. the rent is not extin&, becauſe the rent goeth only 
out of the Mannor of D. Vide 17 Edw. 4.7. the like caſe. And it was ſaid, That if a man granteth a 
rent out of three Acres, and further granteth, that if the rent be behind, that he ſhall diftrein for the rent 
. noneof the Acres, the rent is entire, and cannot be a Rent ſeck out of two Acres, and a Rent charge 
out of the third Acre, but it is for the whole a Rent ſeck 3 ahd yet he (hall diftrein for it in third Acre; 
H ifa rent be granted to Two and their heirs out of one Acre of Land, and that it ſhall be lawful for 
one of them and his heirs to diſtrein in the ſame Acre, for the ſame it is a rent ſeck, for-as much as they 
ſand joyntly ſeiſed of one entire rent, it cantiot be as to one a rent ſeck, and to the other a rent charge, 
and that diſtreſs is as appurtenant to the rent and therefore if he who hath the rent dieth, the ſurvivor- 
(hall diftrein 3 and if both grant over the rent he ſhall diftrein for it. But if a man granteth a rent out of BY. 
Acre to one and his heirs, and granteth to him that he may diſtrein forit jn the ſame Acre for the term of 
his life; the Game is a rent charge for life, and a rent ſeck after diverſis temporibus; Otherwiſe is it if the di- 
fireſs be limited for years in the ſame land, there it wholly remaineth a rent ſeck, becauſe the Fee and 
Freehold are ſeck in ſach caſe. But it was adjudged in the Caſe at Bar, that the Avowry was inſufficient 
for divers cauſes: 1. Becauſe in the Avowry no mention was of any land but of the land in which he had 
but a leaſe for years.ſe, quod conceſſit extra terram illam inter alia quendam reddit” ,&c, Whereas in his Avowry 
he ought to have derived the rent out of the land in Fee-fumple only,for out of the ſame only in pm 
d Law, the rent for life was iſſuing: And although that the Plaintiff in bar to the Avowry hath diſcloſed 
al the truth of the ſpecial matter which in judgment of the Law maketh for the Avowant, and he hath 
© his caſe better for him than the Avowant hath made it for himſelf, yet the ſame doth not'make the 
Avowry, which wanteth ſubſtance,good ; for the Avowry which is in the nature of a Count,cught to con- 
tent matter upon Which he may have judgment to have a return of the catte], But if the Avowry 


| Orother Count or Replication,8&c.wanteth form,or omitteth circumſtance of cime,place,Gc. there the plea. 


of the other party ray have ſuch imperfe&ions,but cannot ſupply the defect of matter of ſubſtance. Vids 
6E442þ, 6 H,7.10. 18 E4.4.16. 18 E4.3.34. Plow.Com. Barkjey's Cale 230. 38 H.6.17,18,& 19. 22 E. 
+2. 5H.7.13. 7 H.6.6.b. &c. 2. The Avowant pleaded the grant out of the term for years only, and 


| ed, virtute crjus, he was ſeifed in Dominico ſno ut de libero tenemento pro termino vite ſue, which is | 
{ NPUBnant to have a Frechold out of a term for 


ears, And fo Judgment was given againſt the Ayvowanrt 
r inſufficient pleading. - ! J &T Sl 6 


Ooo 24 Caſcs 


tes (hall diſirein in the Mannor of 5. be the Mannor of S. (in the ſame County or in another, and : 
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Hall's Caſe. 


Caſes of Ouare Impedit. 
_ ' Paſeh. 31 Eliz. in the Common Pleas, 


Hall's Caſe. 


+] -_ Hall brought a Quare Tmpedit againſt the Biſhop of Bath and Wells, and Thomus Maunton Clerk, 


[26] 


(5 ] 


Defendants, for difturbing him to preſent to the Vicaridge of Wollauington appendant to the Mannox 
of Wollauington,whereof the Dean of Windſor was ſciſed in his demeſne as of Fee in right of the Deanery 
and preſented Robert Pitman his Clerk, who was inſtituted and inducted , and conveyed that Mannox tg 
the Earl of Leiceſter by Leaſe for years, who aſſigned all his intereſt to George Sidenham Knight, who 
granted the ſame to Chriſtopher Roll 3 and during his poſſeſſion the Vicaridge became void by the death 
of Robert Pitman; and that the ſaid Chriſtopher Roll preſented one Fohn Davies his Clerk to the (gig 
Vicaridge, who was admitted, &c. And afterwards the faid Chriſtopher Roll did grant his intereſt in the 
faid Leaſe to the Plaintiff And afterwards the Vicaridge became void by the deprivation of the (aid 
' Fobn Davies, for which it did belong to the Plaintiff to preſent, and the Defendants did diſturb him tg 
his damages, &c. To which the Biſhop pleaded, that he claimed nothing but as Ordinary, and demanded 
Judgment, if without ſpecial diſturbance, &c. And Thomas Maunton ſaid, That he claimed nothing in 
the ſaid Vicaridge, but that he is Vicar of the Church of the preſentation of the ſaid George Sidenham,who 
is yet alive, not named in the Writ, and demanded Judgment of the Writ. The Plaintiff to the Biſhops 


- plea prayed Judgment, for as much as he claimed nothing in the Vicaridge, and it was granted, but 
| ceſſet executio until, &c. And as to the plea of Thomas Maunton he did demur in Law. And theſole 


queſtion of the Caſe is, If the ware Impedzt licth againſt the Biſhop and the Incumbent without naming 
the Patron. And it was reſolved, That the Writ ſhould abate, - and that the Patron ought to be name 
in the Writ, and that for divers cauſes , 1. Becauſe in this caſe the Patronage ſhall be recovered again 
him who hath nothing in the Patronage. 'And it is not reaſon that he who is Patron ſhall be dif 
poſſeſſed and ouſted of his Patronage, when he is a ſtranger; and not party to the Writ, and eſpecially 
in this caſe, when he may be made party to the Writ. 2. At the Common Law the Incumbent hl 
not plead any plea which doth concern the right of Patronage, and therefore it ſhall be againſt reaſon 
that he ſhall be only named in the Writ, who at the Common Law cannot defend the Patronage, and 
he who hath the Patronage, and who may plead to the right of it ſhall be omitted in the Writ : For x 
the Common Law every one ſhall plead that plea which is fit for him, and pertinent to his Caſe: asin 
Afſiſe againſt Difſeifor and Tenant, the Tenant. ſhall plead a plea which concerneth' the Tenancy, and 
not the Difſeifin. And the Incumbent at the Common Law ſhall not plead to the right of the Patro- 
nage in which he hath nothing, but the Patron ſhall plead to that. And the miſchief was, that by faint 
pleading and confdlon of the Patron in: a Quare Impedit the Incumbent was without remidy, as the 
Book is adjudged in 18 E4. 3. 23. which was before the Statnte of 25 Ed. 3. Vide 22 Hen. 6.28, 9H, 
6. 30, 31. &c. But the Statute of 25 E4..3. cap. 7. doth enable. the poſſeſſor, &c. (which is as-muchto 
fay as the Incumbent after induction, as it: is holden in. 4 Hen. 8. Dyer 1. to counterplead the title of 
the King, and to have his anſwer, and to ſhew, and defend his right upon the matter, although he cain 
nothing in the:Patronage, and by cquity'he ſhall plead againſt. all common perſons, as the Books ate in 
9. Hen. 6..30, 31. '& 22 Hen 6. 28, 13 Hen. 8. 13. 14 Hen. 8.:29. Vide 39 Ed. 3.30. 27 Ed.3.%, 
46 Edw.'3. 13.19. 47 Ed. 3.11. 2 Rich. 2. Incumbent: 4. 8 Hen.5 9. 7 Hen.4.34. 13 Hen 447. 22 Fn. 

6..26.'1'6 Edw. 4.11. 2 Hen. 7. 14. 10 Hen. 6. 4. Stathams.' 'And it is to be obſcrved,. that alyaies 
when the Incumbent pleads in bar, he firſt faith, that he is, perſons imperſonata Eccleſia pred. &, by which 
It 15:implicd; that he is admitted; inftituted;.and:able to plead in bar, ſcil: againſt the Ring, that he is 
admitted, inſtituted, and induced 3 -and againit a:common perſon, that he .is admitted and infiituted, 
for then is Eccleſia plena &: conſulta, againſt:a; common perſon. as it is holden in 9:H.'6. 31. 22 H. 6:27, 
21 E. 4. 34+ b.:24 E. 3. 30. 25. E. 3.47/38 E: 3.9. a. 44 E:3: 3.” But this difference in the caſe at 
Bar was taken and agreed 3- That when amen es ns in:the. are Impedit, the Inheritance, cltate, or 
intereſt of the Patron in the Patronage:is.to:be develted by:.the Judgment in the Qzare Impedit brought 
by F. S. there F. N. who preſented, (and his, Clerk . received) 1t *to: bel mamed in the Writ but 
when the Inheritance, eſtate ox.intereſi of the! Patron, ſhallinor be deveſted by:thei Judgment, then, if 
another difturber be named: in-the Writ, it i-nbtincedful toname' the Rightful Patron in the Writ, and 
with -this;difterence agree.-our-Books... For:in!42: E:3; 7:::One brought ai@zare Impedit againlt an 

other 3 the-Defendant: faid, that he .daimed; nothing; in the: Patronage, (but ſaid; that the Biſhop did 

preſent him by Lapſe,” Judgment if, 8. -and:there: Belkyapipraytd. a-Writ to:the- Biſhop, becauſe:thathe 
hath diſclaimed-in. the: Patronage 3:and: the ;Cgurt would notiigrant: it; -becauſe;; that in as much 5M 
ther the Patron, nor the Biſbop (who in-the:fame-caſe was in'the;place of the-Patron) were not named 
in the Writ, It was adjudged that the Writ fhonld abate 3:and-if fach Writ (hall |be maintenable, evay' 
Patron by Covin between a ftranger and-che:Jricumbent may be ouſted of his \Advowſon 3 :and : theres | 
with agree 9 H. 6, 30, 31..3 He-4» 2, &-3: 13 H.$, 13«But .in7 H. 4:25, 37; there in- a yore 
Impedit, becauſe that the preſentation--was only -recoyered,;:and-not: the-Advowſon, nor the Patron put 
out of poſſeſſion, the Writ was adjudged good, without naming of the Patron. .1f a @yare Impedit be 


brought againſt the Patron and the Incumbent, and the Patron dieth pendant the Writ, the _—_ 


od 
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the Patron (hall not abate the Writ,as It 15 adjudged in 9 H.6.31, For there are two miſchicfs,one if the 
Writ (hall abatc the diſturbance {hall be unpunithed; and although that the Writ was well brought, yet the 
Plaintiff {hall be without remedy, becauſe there wanteth a diliurber : And of the other part the other 

Chick is, Dat if the Writ ſhall not abate,but the Plaintiff ſhall procced to Judgment and exccution, the 
= Patron (hall be out of poſition : And tor as much as in the one caſe, if the Righttul Patron ſhall 
_ of poſſcition, he hath remedy by a Writ of Right to recontinue the Advowſon and in the other 
\& if the Writ (hall abatc, the Plaintiff (hall be without remedy, which ſhall be the greater miſchief; 
page ſe the Writ {hall ſtand good, and ſhall not abate : and therewith agree 7 H. 4.26.b. 13 H. 


11s cau : . 
for thi HY. 6. 57. And a Duare Impedit well brought by divers, as Coperceners, or Joynt-tenants,&c. 


$13. 9 i | " 
| abate by the death of one of them 3 Nor a @zare Impedit brought by the Husband and Wite {hal 
aa by the death of the Wite, becauſe that otherwiſe the Plaintiff (if hy {11x months be palt -_ 
ye without remedy.as the Books arc in F, N. B. 35b. 38 F.3. 43. 37 H.6. 11. 7 H. 4.19. 14 H4.12, 
g H. 6.30- 37+ 1 H. 5.13. 17 E. 3. 11. 17 E.3. 304. But it the King preſenteth, and his Clerk is 
"dmitted and inftitated, &c. there the Qvare Impedit may be brought for neceflity againt the Biſhop or 
Incumbent, for It doth not lie againft the King z So of the Pope it he uſurp, 12 H.8.12, 4 H.7.15. &c. 
Vide 47 Ee 3» 11» The King brought a are Impedit againſt Walter Dawtree of the Church ot Retfield, 
and made his title, tor as much as Hamond Biſhop of Rocheſter had preſented to the ſaid Church by utur- 

tion being, void (the Advowlon of which of right did appertain to three daughters and heirs) his Clerk, 
who was admitted, inſtituted and induged, and he dicd,by which it belonged to the King to preſent, for 
3s much as the Biſhop had gained that Advowſon to him and his Succefſors without Licence, by which 
the Adyowſon was become in Mortmain. The Defendant pleaded, That he is Parſon of the Preſentment 
of William Wycleſey Predeceflor of the Biſhop that now is, Thomas by name, ſo that the Patronage is in 
Tims 3 who We conceive ought to be named in the Writ 3 by which we conceive that our Lord the 
King, to this Writ, in which the Patron is not named, ought not to be anſwered ; For we conceive, That [ 27 ] 
2 9uare Impedit doth not lie againſt the Incumbent alone, without naming the Patron, where it is ex- 

y ſhewed that there 1s a Patron, who may plead in bar of the Plaintiff or other thing to ouſt the 

King of the Action, which lieth not in the knowledge of the Incumbent to plead. And it was adjudged, 
Thatthe Kings Writ was good againſt the Incumbent alone, becauſe he may give by the Statute what 
anſwerhe will alone in maintenance of his poſſeſſion of his Church 3 and the now Biſhop who is Succeſſor, 
is no diſturber, for the Defendant came in by the: Predeceſſor 3 and therefore (hall not be charged with 
damages or coſts. And afterwards John Hall perceiving in the principal Caſe, the Reſolution of the 
Court, diſcontinued his ſuit, and loſt his preſentation, 112 vice. 
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Paſch. 40 Eliz. 
Sir Hugh Portmar's Calc. 


þ a Quare Impedit by Sir Hugh Portman againſt the Biſhop of Canterbury, and Montgomery Clerk, ad | b | 
Eeclefiam de Chelſey in the County of Somerſet, and made his title by reaſon of a grant of the next | 
' Avoidance #nica vice, divers points were refolved : 1. If the Plaintiff in a Pare Impedzt be Nonſuit after A 
appearance, the ſame is peremptory, and a good bar in another Bare Impedit, although it be brought | 
Within the fix months; and the reaſon thereof is, becauſe the Defendant (upon title made by which he 
ls become ator) ſhall have a Writ to the Biſhop to admit,8&c. his Clerk into the fame Church,&c, which 
82 god bar in another Qnare Impedit and therewith agreeth 19 E. 4.9. 22 H.6. 44. 33 H. 6.1. 55s 
20 4.14, 21 E.4.2.b. F.N. B. 38. b. The ſame Law if the Plaintiff in the Qrare Impedit diſconti- 
nueth his ſuit, the Defendant upon title made, ſhall have a Writ to the Biſhop, and by conſequence che 
lame is peremptory, and therewith agreeth 31 H. 6. 15. But if the Writ of @zare Impedit within the fix 
monthsabateth for falſe Latin, or inſufficiency of form, the ſame is the fault of the Clerk, and [hall not 
peremptory to the Plaintiff, nor the Defendant thereupon ſhall have a Writ to the Biſhop, but the 
Pantif may have a new Writ of Ouare Impedit, and therewith agreeth 3 H. 6.3. 31 H.6. 15. F.N.B., 
38, þ, vide 34. Afſ. pl. 9. the like. So if the Writ abate for Miſnoſmer of the Plaintiff or Defendant, if 
the Plaintiff confeſſeth it, the Defendant ſhall not have a Writ to the Biſhop, for it may be the fault of 
the Clerk in the writing of it. And therewith agreeth F. N. B. 38. zide 31 H.6. 15. But if the Plaintiff 
© mde a Knight hanging the Writ, the Writ ſhall abate, and the Defendant ſhall have a Writ to the 
OP, and by conſequence the ſame is peremptory 3 for (as we ſee by common experience in theſg 
nes) the fame is the Plaintiffs a&, and none 1s forced or compelled to it, 
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Trin. 27 Eliz. in the Common Pleas, Rott. 320. 


Backervile's Caſe. 


ve Impedit in the Common Pleas, the Caſe was, That 1 Marie title to preſent by Lapſe wa 
bk —_s the Church of Cxſep in the County of Hereford. Sir Nicholas Arnold = Patron pe 
who was thereto admitted, inſtituted and induced, and died, and if the Queen hath 
loſt her title to preſent by Lapſe, or not, was the Queſtion 3 And it was adjudged, that the Queen hath 
loſt it. For the Queen had but unam & unicam preſentationem hac vice, which cannot be extended to the 


ſented one Evans, 


ſecond Avoidance 3 For negligence to preſent, ſhall loſe the ſubje& one preſentment only by Lapſe, and 
not divers; and if the Queen hath primam &- proximam preſentationem granted to her, ſhe cannot take the 
ſecond. And otherwiſe great inconvenience would follow to the Patron ; For the Queen may forbesr fo 


preſent, and ſuffer divers to preſent by uſurpation one after the other, and take her turn when ſhe would, 


and the Patron might be in a manner thereby diſnherited. And the Statute of Prerogativa Regy, 
nullum tempus occurrit Regi, 1s tO be intended when the King hath an eſtate or intereſt certain or 
nent, and not when his intereſt is ſpecially limited, when and how he ſhall take, and not otherwile ; for 
the time is the ſubſtance of his title, and in ſuch cafe of time, occurrit Regz, And fo was it at another 
time adjudged, Paſch. 28 Eliz. Rot. 412. in the Common Pleas, between Beverley Plaintiff, and the Bj 
of Canterbury and Gabriel Cornwall Defendants for the Church of Somby in the County of Lincoſn, 


Hill. 4.3 Eliz. in the Common Pleas, Rott. 1108. 


Mannd's Caſe. 


[* a Replevin between Maunde and Gregory, the Defendant ſhewed, That a Rent-charge out of a hou: 
and certain lands was granted by Deed to one and his afigns, for his life, pro conſilio impendendo, pay 
able yearly at four Feaſts, and for default of paymetit, if it be demanded, that it ſhall be lawful for the 
Grantee and his aſſigns to diſtrein, the Grantee aſſigned the rent to the Avowant, the Tenant attomed, 
the Aſſignee upon the land demanded the rent after the day, and for default of payment did diſtrainand 
avow, upon which the Plaintiff did demur in Law. In that caſe it was Reſolved, 1. That a rent grated 
to one and his aſſigns, pro confilio impendendo, may be aſſigned over by the expreſs words of the Grantor, 
who granted the ſame to him and his afligns ; for modiu & conventio vincunt legem. 2. That in that calc 


the Aſſignee needeth not demand the rent at the day, as he ought to do in caſe of reentry, (for there all 


the intereſt or eſtate ſhall be defeated) or when any ſum nomine pene (hall be forfeited, in both theſe caſes 
demand ought to be preciſely at the day a convenient time before Sun-ſet, in the one caſe in reſped of 
the Condition, and in the other in reſpe& of the penalty. But in the caſe of diftreſs, he who hath the 


rent may demand it at what time he will, for no loſs or penalty ſhall follow upon it : and fo was it 
adjudged in the Common Pleas, Mich. 40 & 41 Eliz. between Stanley and Read,where the caſe was, That 
a Rent-charge was granted payable at a certain day, and. if it be behind and demanded, that it ſhould 
be lawful for the Grantee to diſtrein. The Avowant ſhewed, how that he made a demand at the day; 
The Plaintiff traverſed that he did ngt femand it the ſame day, (intending to make the day part of the 
iſſue) upon which the Plaintiff did* eur; And it was adjudged againſt the Plaintiff; For if the demand 
were at any time after the day, and before the diſtreſs, it is ſufficient. 3. It was Reſolved, Thatit: 
man hath a rent-ſcck, payable yearly at the Feaſt of Eafter, and hath once ſeiſin of the rent, and Eft 
paſſeth, and no tender or demand made of the rent, he may, although it be after the day of payment, 
come to the Land and there demand the rent.and although the Tenant of the Land be not there,yet upon 
ſuch demand, if none be there ready to pay the rent, it is a denying of the rent, upon which he whohati 
the rent ſhall have an Aſiſe, for as much as no penalty ſhall follow thereon, but.only to have remedy to - 
recover his rent and the arrerages, with cofts and damages, and therewith agreeth Lizt. 51, and the Book 
of Entries, fol. 79. be 29 Afſ. p. 52. But in the ſame Caſe, if the Tenant at the laſt inſtant of the Feal 
of Eafter be ready upon the Land to pay. the rent, and he who hath the rent, or any for him cometh t0 
demand or receive the rent,there he who hath the rent cannot come in the abſence of him who is Teoant 


' of the Land, and demand it, and fo make him a diſſciſor, and render damages and coſts, without a) 


default in him. But in ſuch Caſe, he who hath the rent, becauſe the default was in him, ought to make 
a demand of the rent of the perſon upon the Land, and if he cannot find him upon any part of the 
out of which the Rent is fuing, then in ſuch caſe he ought to demand the rent at the next Fealt 
Eafter, with all the arrerages, and although it be in the abſente of the Tenant, yet it ſhall amount 0 # 


_ of the rent 3 and thereupon he who hath the rent ſhall recover all the arrerages, with damg® 
and COL, bs 
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Diſcontimuance of Proceſs, by the Death of the Queen: 
Trin. 1 Jacobi; 


-il; Reſolution of the Jaltices after the death of Queen Elizabeth, concerning Diſcontinuance of [ b ] 
Proceſs, 6&c- There are two manners of Re-ſummons and Reattachments, the one general, the 
other ſpecial. The effe& of the general is, That the King doth direct a Writ (exempli gratia) to the 
Kings Bench 11 this form 3 Mundamus _ quod ad ſectam noſtram ommniumgue ligeorum populi noſtri, qui 
proſegu voluerint extra & ſt uper omna ſive atqua recorda, Placita, brevia, Precepta, proceſſis, billas logaelas, 
v.& alia memoranda quecung, in curia noftra coram nobis exiſten. vel in poſterum co;.1m mobis proventur. 
mods brevia reſummonit.reattachiament, & omnium aliorum proceſſuum pro nobis & diiiis ligeis populi noſtri 
 hac parte habend. ſecundum bonas intentiones © propofita ſubſcript. mutatis mutandis prout caſus requirit, 
r-yndum diſcretiones veſtras adjudicetis. Special Reſummons is ip ſuch form, Rex, vic. Salut. Reſutmmoneas 
ro bows ſummonitores A. B. quod ſit coram nobys in craſtino, &c. ubicung, zune fuer. in Anglia, audit* record? 
& dic ſrexem de loquela que uit in Cur. Dom, Hen. auper Regis Angliz, &c. ita quod loquela illa tunc ſit 
in dem fats quo Fucit in priſtina curia predidti nuper Regis in Odabis, &c. ultim. preterit”, de quo die loquela 
pradill adjornat. fuit ſq; &c. tunc proxim. ſequent. ante quem diem loquela predifia remanſit fine die, eo quod 
freddl, mer Rex diem ſuum clauſit extremum. And note, upon the general Reſumtmons the Original and 
the ifſue (if any be joyned) 1s revived, for the ſame is a full Record, and ought to be entred, but the 
coceſs before the ifſue joyned, nor the voucher, nor the garniſhment, &c. ſhall not be revived without Y 
a ſpecial Writ reciting all the ſpecial proceeding, 5 H. 7. 40. 9 H.6. 41. 13 Eq. 1. 1E.5.2. And [30] 
it appeareth by the Book of Entries, tit. Reattachment 499. that if iſſue be joyned, and the Jury returned, 
and day given for trial, before which day the King dieth, yet by ſpecial Reſummons all ſhall be revived, 
for the Jury was returned of Record, and the Record thereof was made full and perfe& 3 and there- x 
with agreeth x Ma. 118. Vide 21 E.3.44. contrary in the caſe of Aid preyer, for there the Jury is not 
revived as it is there holden : but a Venire facias de novo (hall be awarded. And it is to know, That the 
Defendant ſhall never have a Reſummons or Reattachment, becauſe he had not nor could have any Sum- 
mons or Attachment 3 and therefore at the Common Law, if a Verdid had paſſed for the Defendant, and | 
before the day in bank the King died, in that caſe the plea is diſcontinued, and the Defendant might by 
Crtirari remove the Record, and although that the parties ſhall never plead any plea, yet the Defendant 
oupht td ſue forth a Scire facias, and thereupon have Judgment, but without a Scire facias he ſhall not 
- have gr ; becauſe that the parties have no day in Court, and the Scire facias ſhall revive the Re- 
cord, and give day to the parties, againſt the opinion of Littleton, 10 E. 4. 13. although that he ſaith 
that it was ſo adjudged, that p Defendant in ſuch caſe ſhould preſently have Judgment, - But at the 
Common Law by the demiſe of the King the plea was diſcontinued, and the proceſs which was awarded 
and not returned before the Kings death, was loſt : For by the Writ of the Predecefſor nothing can be 
executed in the time of a new King, if it be not in ſpecial caſes: For by the demiſe of the King not 
only the Juſtices of the' one Bench, and of the other, and the Barons of the Exchequer, but the Sheriffs 
dſo, and Eſcheators, and all Commiſſions of Oyer and Terminer, Gaol-delivery, and Juſtices of Peace 
are determined by the death of the Predecefſor, who made them. And for the temedy thereof was the 
Statute of - 1 Ed. 6. cap. 7. made, which provideth, That by the demiſe of the King, any aGtior, 
ſuit, bill, or plaint, that ſhall depend between party and party, in any of the Kings Courts, and other Courts 
of Record, ſhall not in any wiſe be diſcontinued, or put without day, but that the Proceſs, Pleas, Denmrrers, 
and Continuances ſhail ſtand good and effeiual, and be proſecuted forth in ſuch manner and form, and in 
the ſame eſtate, condition, and order, as if the ſame King had lived. So that now, If any Judicial Writ 
or Proceſs in any Court of Record were awarded in the time of the Predecefſor, it may now be exe- 
cuted in the time of the Succeſſor, 1 Elizab. Dyer 165. accord, But yet that Act hath not provided 
remedy for all the miſchiefs. 1. For if the Original be not returned before the Kings death, the fame 
Ss ht; for the words are depending in any Court : But in appeal of death, if the Writ be deli- 
Vered to the Sheriff within the year, and before the retutn thereof 3 or that the Sheriff hath done any 
thing, the King dicth, and the year expireth before the day of the return, in that caſe the Common | 
Law giveth remedy to the Plaintiff, ſcil. a Certiorari to the Sheriff, returnable in the Kings Bench 3 and [ 5 ] 
f thereupon the Plaintiff ſhall have a Re-attachment, although he cometh not in by the return of the 
eriff, but by Certiorari 3 and the reaſon is, for the necelſity of the matter, for otherwiſe the Plaintiff 
who lawfully brought his Writ within the year, without any fault in him, ſhall loſe his appeal, the 
frving now paſt. And therefore foraſmuch as by the a& of Law the Writ is diſcontinued, the 
W ſhall give a mean to revive it, to the end the party ſhall not be without remedy. So it a man 
bring a Formedon againſt a Pernor of the profit within the year after title accrued, and before the return 
of the Writ the King dieth, the Writ ſhall be removed in the Common Pleas by Certiorart, and there- 
Fae he ſhall have Reſummons for the miſchief, as it is holden in 10 Eg. 4. 13. & t4. a 2. By the 
emile of the King all Offices of Sheriffs are detertnined 3 and therefore till new Patents of their 
Offices nothing can be done. But in London, and other places, where there are Sheriffs of Inheritance 
y Charter, there they tay execute any Proceſs, or Judicial Writ awarded in the time of the Prc= 


 Gcellor, 3. In the County Court, and the like Courts which are not Courts of Record it remaineth 
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Diſcontinuance of Proceſs, &>c. Part VII 
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45 it was at the Common Law 3 for the words of the ACt are (in any of the Kings Courts, or othe 65 
of Record, ) Alſo the Statute extendeth only to Actions, Suits, &c. between party and party ; | | 
therefore it thall not extend to caſes where the Ring 1s party 3 and therewith agrecth Stamford o8 ; 
And th.rcforc.it is necdful to'know what” the Common. Taw is in fuch caſes. If an Information f 
Intruſion, or other Information be preferred, either meerly for the King, or tan pro Domin ig wth 
pro ſeipſo, and the Defendant pleadeth to Iſſue, Or a demurrer be joyned, and afterwards the King dieth 
41 js abated and loft, but only the Information, and the ifame ſhall ſtand 3 for the entry in the "20 
quey is ({hewing, the continuance and death of the King Hen. 8.) per quod loquela remanſit fine lie 2 
Pominus Edwardus ipſum nuper Regem in regimine hujus Regni ſucceſſit, ac regimen ejuſdem Regnj ſme 6 
aſſumtſit, - ſuper quo concordatum, quod pre dic” Defendens attachietur de novo ad reſpondend* ditjo Down, Reps 
nunc, and thereupon an Attachment 15 awarded, upon. the return of which the Detendant ſhall _ 
and plead de novo 3; F or although that it is true, that the King in genere doth not dic (for there j; © 
interreguum) yet in this individual, Henry the King, and . Edward the King, &c, dieth. And that yp. 
peareth by Record, Hill. anno 6 Ed. 6. Rot. 50. an information of Intruſion was preferred againſt Joy 
Schrymſel Eſq; for intruding into the Mannor of Offeley, in the County of Stafford. The like Record 
Mich. anno 6 Ed. 6. Rot. 15. an Information preterred by the. Kings Attorney, for the King only 
againſt Michael Harecourt upon the Statute of Maintenance, Hill. 5 Eg. 6. Rot. 22. In the Exchequer i 
an Information upon the Stat. 32 Hen, 8. for buying of Titles, tam - Domino Rege quam pro ſal 
after Iſſue joyned the King dicd, the Defendant appeared upon the Attachment, and pleaded de wn, 
The like by the ſame Record,Rot. 24. The like by the {ame Record,Rot. 54. The like Mich, 1 &2 Phi 
& Mar, in the Exchequer,Rot. 131. in an Information of Intruſion againſt Richard Alford, who appexrel 
and pleaded a ſpecial plea 3 upon which there was a demurrer in Law, and the demurrer entred ; any 
afterwards Queen Mary died, and upon that a Subpena iſſued to appear de novo, returnable Hill, 1 pj 
which is in lignla brevium ibidem, and thereupon the Defendant pleaded another ſpecial Phea, upon 
which Ifſue was taken. And: note, That to ſuch effect as the preſidents are' in the Exchequer, { they 
are alſo in the Kings Bench as to all manners of Informations. The like Paſch. 5 Ed. 6. Rot. 38, whe 
in a Popular Aion the King died after demurrer upon the Evidence, and before Judgment, and the 
Defendant pleaded de novo. Yon which Records. the Law appeareth to be, That in al] the faid Caf 
the King being meerly party, or when the Information is zam pro Domino Rege quam pro ſeipſo, when the 
King dieth lire Judgment, all the proceeding upon the Information is utterly abated and loſ, ai 


” Rex Henricus, &c. fwit pars qui mortuus eft, But the Information or Indi&tment which is recorded fr 


the King ſhall ſtand, and the ſaid Defendant ſhall be driven to anſwer it de novo, and nothing ſhall ſnd 
but the Information 3 for the ſame is a Record, and cannot abate. And the Law hath great reaſon 
it > for upon many penal Statutes the Suit is to be commenced within a certain time, and therefyre if 
the Information or Indidment ſhall not continue in force after the Kings death, by the Kings dex, 
which is the a& of God, the offence ſhould be unpuniſhed. But if the King bringeth an original Writ, 
as, Quare Impedit, &c. there by the Kings death the Writ ſhall abate, becauſe the King, for whom Jude. 
ment ſhould be given, is dead, and after the death of the King, who is party, no Proceſs can beawaded 
upon the original, as it may be'upon an Information or Indictment. Vide Mich. 3 & 4 Eliz. Dye 106, 
vide 4 Edw. 4. 43. & 44. Br. Offices 25. If one be indifted in the time of one King, and pleadeth to 
Hue, and afterwards the King dieth, he ſhall plead de novo, as-you may ſee in the Caſe of Elpnd 
Smith, who pleaded to Ifſue upon an Indiment of Felony in Midd. in 3 & 4 Phil. & Mar. in the King 
Bench, and after the death of Queen Mary repleaded in 3 & 4 Eliz. and was acquitted. So Clement Palme 
beivg arraigned in the Kings Bench upon a Non-ſuit in an Appeal, at the Suit of the nee, Trin. 4 
5 Phil. & Mar. and pleaded to Ifſue, Queen Mary died, and Mich. 1 & 2 Elis. he repleaded. And Puſh, 
1 Edw.5. Traverſe of an Office in Chancery, and the Record ſent into the Kings Bench, 'and afterwards 
the King diced. And by the faid Statute of 1 Edw. 6. it is enaQted, That in all Caſes, where any prſmis 
perſons heretofore have been, or hereafter ſhall be found guilty of any manner of Treaſon, Murder, Manſlayhte, 
Rape, or other Felony whatſoever, for the which judgment of death ſhall, or may enſue, and ſhall be rqrid 
priſon without Judgment, &c. That the Fuſtices of Gaol-delivery ſhall bave full power and authority t give 
Fudgment of death againſt ſuch perſon ſo found guilty,and repried,&c, Before that Act at the Commonlay, 
if a man had been indi&ed and convicted by verdid& or confefhion before any Commiſſioners,and before 
udgment the King died, in that caſe no Judgment could have been given 3 for the King,for whom the 
udgment ſhould be given, is dead 3 and the authority of the Judges which ſhould give Judgment isd: 
termined : And this A& doth remedy thoſe ſpecial Caſes. But all the Kings Suits by Original,Bill, Infor 
mation, or Indictment, or for any other offence, . do remain at the Common Law. | 


_ 
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Mich. 2 Jacobi. 


The. Caſe of Fine levied by the King Tenant in tail, ec. 


| Us King, was informed, That divers Mannors and Lands were intailed to Gilbert de Clare Earl of 


Glouceſter, and the King who now 1s, 15 heir of the body of the ſaid Gilbert inheritable to the aid 


Tand; Some of which Mannors, the King and others his Progenitors for good* conſideration have - 


ted-to divers Subjeas 3 all which grants (as was pretended) was in refpec of the ſaid ancient in- 

nil utterly void. The King that now is, of grace and good will to his Subjedts, for their quiet and re- 
"roſe; required Popham chict Juſtice, and Coke Attorney General, to conlider how.by Law he might eſta- 
blifh the «ſtate of the ſaid Patentees and others claiming under them, againſt the ſaid eſtate tail, Where- 
they ſeverally in the Vacation time did conſider upon that point 3 and afterwards upon conference 

they agreed 11 One, That the King being Tenant in tail, by a gift made to ſome of his Anceſtors be- 

ing Subjects Cand the queſtion is moved) may by fine levied upon a grant and render bat the Eſtate tail, 
and that for divers reaſons. 1. For as much as the King is bound by the Statute of donis: comditionalibus,, 

wits adjudged in the Lord Barkley's Caſe, Plow, Com. 240. By which Ad the King is reſtrained of 

alienation 3 for it is enacted by the ſaid Act, quod finis ipſo jure fit nullus 3 reaſon is, that the King ſhall 

take benefit of the Acts of 4 H. 7.. & 32 H. 8. which enableth Tenant in tail to bar. his iſſues: Fot it 

- is agreed 1n all our Books, that the King ſhall take benefit of any Act, although that he be not named, 
12 H,7.21. 35 H. 6. 60. the Lord Barkley's Caſe, Plow. Com. 240, And it ſhall be hard, that the 

King being iflue in tail of a gift made to a Subje&, ſhall be in worſe condition than if he had not been 

King, 2. There is a great difference when the King claimeth in reſped& of his natural capacity, as heir 

ofthe body, per formam don, as heir of the body of a Subject 3 for there he ſhall be bound by an 'A& of 


Parliament Cand that - was the principal reaſon of _ in the aid Lord Barkley's Caſe, where - 
 thegiſtwas to King H. 7, and to the heirs of his | 


: y.) and when the King claimetha thing in reſpe& 
of his Royal and politick capacity, there a general At ſhall not bind hin, if he be not eſpecially named, 
if it hebot in ſpecial Caſes” 3. In the Caſe at Bar, The Bar which the Statute of' donis conditionaltbus 
doth work,. 1s ___ the Iſſues in tail 3 for the Tenant in tail himſelf, without any help of the A& might 
bar himſelf (an 

Fine levied by the King are but Subjes, whoare bound. by the (aid Acts, and the Eſtate tail barred by 


theFine and Proclamations. And note, that the Act of 32 H. 8, doth recite, that (for the avoiding of 


all frifes and controverſies) which general word (all) includeth alſo the Caſe of the King, - And it was 
vbſerved'that the Statute of Donis, &c. which bindeththe King ſaith, quod dominus Rex perpendens, quod 
meeſaizm eff in caſſibus prediGis-ponere remedium, ſtatuit, quod voluntas donatoris, &e, And the Statute of 


- 4K7. which giveth power to cut off the eſtate tail, Gaith, The King confidereth that Fines ought to be of 


greateſt ftrength to avoid ſtrifes and debates, and to be a. final end. and concluſion: It is enafted that after the 


Fine enzroſſed and proclaimed, &c. the ſame Fine ſhall conclude privies, &c. Within which words the Kings. 


Maes are included. Alſo the Statute of 32 H. 8, Enadteth, That all Fines levied of any Lands intailed 


© #theperſon ſo levying the ſame Fine, or to any of his Anceſtors, &e. And Gilbert de Clare was in proptie- 


tyof ſpeech-the Kings a__ and o- within the expreſs Letter of the At. But it ſeemed to-them, 
that # the Render male it is needful to have Letters: Patents, to grant to the Conulce by expreſs. 
words, that he may enter | into the Lands 3 For otherwiſe the Fine being executory upon Grant and 
Render, it may be doubted if the Conuſee, without ſuch grant may enter upon the King, And after- 
wards, Mich. 5. Facobi, after the death of Juſtice Popham, this opinion' upon conſideration and confe<' 
rence had with Fleming and Coke, chief Juſtices, and with Tanfield, chief Baron, was affirmed for good 
Lay for the reaſons and cauſes before given, And divers Fines have been 'fince-levied by the King ac- 
cording to that Reſolution. | | $nn | 


o 
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| : | * Newvil's Caſe; 


[* this Terin, this Caſe by the Command of the King was propounded to all the- Judges. In the 21. 
T yar of Richard the Second, Ralph Nevil, Lord of Raby, was by Letters Patents under the Great Seal 
Created Earl'of Weſtmerland; to him, and the heirs males of his body 3 which Ralph, by Margaret Staf- 
9d his firſt Wife had Iſſue, Ralph Eart of Weſtmerland, to whom Charles late Eart of Weſtmerland was 
lineal heir Male of the body of the faid Ralph the firſt Donee 3 and the faid Ralph the firit Doriee, by 
Joan, daughter of John of Gaunt, Duke of Lancaſter, had Iflue, George Lord Latimer ( tor all his l- 
(er Brothers were dead without Iffue Male ) from whom is lincally deſcended Edward Nev, who 


fo might the. King alſo by ſpecial grant.) There the ifſues in tail at the time of the , 
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now i xt Ifſue Male of the firſt Donee 3 and afterwards Charles Earl of WWe{tmerland was x; 
— '— lng by Parliament, of High Treaſon,and died without Iſſue Male ; and now the fi 
ward Nevil claimed to be Earl of Weſtmerland. And in this caſc three queſtions WCIe moved to all the 
Judges of England. 1. It the ſaid lunitation of the {aid dignity to the faid Ralpy and the heirs Males of 
his body be within the Statute of Donis conditionalibus, or a Fee-{umple conditional at the Commoy Law 
2. Admitting that it was an Eltate tail within the ſaid Statute,it by the attaindecr of Treaſon the Eltate cail 
were forfeited by a condition in Law tacite annexed to the ſtate of the dignity.3.It the cltate of thedipnit 
were forfeited by the Act of 26 H.8. cap. 13. Or that the ſaid Edward Neril as heir Male of the w4 
Donee ought to be heir of Weſtmerland. And theſe points were argucd and debated at Serjcants Ih Ix 
Fleetſtrect by the Kings Attorny General, and by the Council of the ſaid Edward Nevil. And as t the 
firſt, it was objeed, That the ſaid Dignity was not within the Statute of Donis, &c. for divers cv. 
{cs. 1. Becauſe the ſame was a great Dignity derived from the King, as the Fountain of all Dig. 
nity, and therefore it 15' not within the fajd AQ, which ſpeaketh only de tenement1s, que muliniey; 
dantur ſub -conditione, viz. cum aliquis terram ſuam dat aliewi viro, &cS0 that this Dignity canngy ho 
within this word Tenements, or Land. 2. The Statute faith, im omnibus predict. caſibus Poft prilay 
ſuſcitat. hijuſmodi feaſfati babmer. poteſtat. alienandi, &c. But the dignity was adhcrent to the Blood 
of the Dunee; and cannot be aliened nor granted, neither after nor before flue 3 and therefore ſug, 
Caſes of Dignities were out of the miſchict, 'the words and the intents of the makers of the ag 
Donis, &c. And the opinion in Manxel's Caſe in Plowd. Comm. the grant of a thing” which doth not 
concern Land or Tenements, nor exerciſable in Lands or Tenements, as an Anwaity which is perſona 
is not within the Statute of Donis. And it was faid, this Dignity was perſonal, and annexed to ge 
blood of the Donee, and by conſequence cannot be intailed within the faid Act, But it was reſolyeg 
by all the Judges of England, That a name of Dignity may be intailed within the faid A: For in 
the Caſe at Bar the ſame doth concern Land 5 for he was made by the ſaid Letters Patents Exl gf 
Weſtmerland, which by the Common Law: is the great Conſervator of the Peace 3 and Sheriff ar; 
called Vioecomites, becauſe in ancient times they were Deputies to Earls, though now the ſame is changed, 
And therefore ſuch Offices-of. Dignity of any place doth concer Land, and therefore may he intailed 
within the ſaid Stdtute, as it 'is {aid in Plowd. Covem. in Manxel's Caſe. The office of Steward, Re. 
ccivor, or Bayliff of ſich a Mannor may be intailed within the faid Statute, becauſe it is exerciſahle 
within Lands, '5 E. 4. The office of the 'Marſhal of England was intailed, x H. 7. 28, An fate til 
may be of a Forreſterſhip, 18 E.3.27. The office of Setjeancy.or cuſtody of the Church of Lincoln win. 
tailed. 32 H. 8. 28. The Earldom of; Shrewsbnry was intailed to Fobn Talbot, Knight, and' the heis 
males of his body. And I .have ſeen a Parliament Writ in Ano '27 H. 6, by which Bromftct ws fun- 
moned to the Parliament by the name of the Lord Yefey, with limitation in the Writ, to him and che 
heirs males of his body. And it is to know, that as in ancient time the Senators of Rome were deed « 
en/u, 'of their revennes'3 { here in ancient times: in conferring, of Nobility, reſpe& was had to thir:re- 
venues, by,avhich their Dighity and Nobility might be ſupported and maintained. And thereforea 
Knight out to-have twenty pound per:anmemAaBaron thirteen'Knights fees and a quarter, an Earltwe- 
ty Knights fees (for theye was not any res England from the time of the Conqueſt until 11, 
3. and the Duke of Corkwall was the firſt Duke after the Conqueſt within England.) And that appear- 
cth by the Statute of Magna Charta, cap. 2. For always\the- fourth part of ſuch Revenue, which is re- 
quiſite by the Law to the Dignity ſhall be paid to the King for a Rdlicf as the Relief of a Knight is fre 
pound, Which is the fourth part of twenty pound, which isa Knights Revenue 3 and che Relief ofa Ba 
ron is an hundred Marks, which is the-fourth part of his revenue, four hundred Marks, and-indudeth 
thirteen wg Fees and a quarter; and the Relief of an Earl is an hundred. pound, which is thefourth 
part of four hundred pound, the. revenue of an Earl. - 'And it appeareth by the 'Recards of the Exthe- 
guer, that the Relicf of a-Duke ſhall amount to two hundred pound, and by conſequence. his revenue 
- ought to be cight hundred-pound per annum ; and that is the reaſon in our Books, that every oneof the 
Nobility is preſumed in Law to have ſufficient Freehold ad ſuſtinendum nomen & onus. Vide-3- H:6, 6, 11 
H, 4.15. 14 H. 6.2, See'the Counteſs of Rutland's Cale in the fixth part of my Reports, VideCamb- 
den fol. 107, Necdum' bereditaria fuit hec dignitus-(ſcil. Comais) verum cum: Gulielmus Normans, jam vi 
Cor, ſummam rerum in hoc regno adminiſtraret, comites creati ſunt feudales, hereditarii, & patrimoiales, # 
7n antiquis cartis videre eſt, de tertio denario comitatus, i. qui de placitis proven. in eedem comitatu. And eve- 
ry Baron and other of Nobility is always created of fone place :- and now to what value the (aid old 
Rents in the time of H. 3. & E. 1. at this day do amount unto, -every one knoweth. And ſo it ws 
clearly reſolved, that the Dignity in the Caſe in queſtion was within the Statute of Donis conditionalibw 3 
and with this Reſolution agree divers Preſidents, and practice always in uſe ; for the Farldom 6 
Northumberland was intailed by Queen Mary to Thomas Percy and the heirs males of his body 3 and 
for default of ſuch Iſſue, that Henry his Son ſhould be Earl, to him and the heirs males of his body: 
and in ſuch caſe by the attainder-of Thomas of Treaſon, Henry was after his death Earl of Northun- 
berland, by force of his Remainder, and his Ifſue. doth enjoy the ſame at this day. So Ambroſe Du 
ley was by Queen' Elizabeth created Earl of Wyrwick; to him and the heirs males of his body, and 
for defaulr of ſuch Ifſue, that Robert his Brother ſhall be Earl, to'him and the heirs males of his bo- 
dy : And Robert was created Earl of Leiceſter in- tail,” with ſich limitation to his Brother 4mbwſe3 
and many. other preſidents: are to: the ſame effet, As to the ſecond point it was reſolved, That al 
though this Dignity be within the Statute of Donis conditionalibus, yet by the attainder of Treafon ( i 
the Statute of 26 H. 8, had not been. made) this-Dignity had been forfeited by force of a condition 
Law tacite annexcd to the eſtate of the Djgnity : For thoſe who are Earls have an office of great trult aol 
confidence, and are created to two purpoles 3 I. Ad confulendum neg tempore pacis. 2. Ad defender 
dum regem & patriam tempore belli : and therefore Antiquity hath given them two Enfigns to rela 
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theſe two dutics - For firſt, their head is adorned with a Cap of Honour and Coronet, and their body 
with a Robe in reſemblance of Counſel. 2, They arc girt with a Sword, in reſeriblance that they 
ſhould be faithful and loyal to defend their Prince and Country. And of both theſe Bra&or {pcaketh, 
Lib, 1. cap- 8. Comites, VIZ. ſroe a comitat. ſe a ocietat. nomen ſumpſer, qui etiam dici poſſunt conſules a 
conſulendo » reges enim tales fabi a Yiat, ad conſitendum & regend populum Det, ordinantes eos in magno ho- 
ne & potetate, © nomine, quando accingint gladin, t. ringis gladiorum. By which it appcarcth theſe two 
ends, Counſel and Defence. Then when ſuch perſon againit the duty and cnd of his dignity, taketh 


not only Counſel, but Arms alſo againtt the King to deliroy him, and thereof is attainted by due Courſe 


of Law, by that he hath fortcited his dignity by a Condition zacite annexed tn the cltate of the dignity 3 
in the ſame IMArNcr, 4s if Tenant in tail of an office of trult miſuſe it, or uſe it not, theſe arc forfeitutes 
of ſuch Officers for ever by force of a condition in Law tacite annexed to their eſtates, as it is holden in 
11 £.4.1. 20 E-4. 5,6. 39 H. 6.32. 22 Aſſ. 34. 8H. 4.18. 2 H. 7.11. 14 H. 7. 1. Plow. Com: 
2, Neil's Caſe. As to the third point, it was Reſolved by all the Jultices, that if the fame had not 
been forfeited by the Common Law, that by the Statute of 26 H. 8, cap. 13. the ſaid Charles hath forfci- 
ted the Dignity. For the words of the AC are, foall loſe and forfeit to the Kings Hi2hneſs, his heirs and 
ſucceſſors, all ſuch Lands, Tenements and Hereditaments which any ſuch offeuder ſhall have any eſtate of TInhe- 
Fitauce in uſe or poſſeſſion, by any right, title or means + And this Dignity was an Hereditamcnt, and therein 
the faid Charles had an eſtate of Inheritance. And where the Statute faith (in uſe or poſſeſſion ) that was 
to exprels, that all manner of Inheritances were either in uſe, or in poſſellion, (for that At doth not 
extend to rights or ticles) and it was neceſſary to add this word Uſe, for by the Common Law an Uſe, 
which was but a Truit and Conhidence, was not forfeited by Attainder of Treaſon. And when an Uſe 
Was expreſſed, then the addition of poſſeſſion was neceſfary ; for otherwiſe nothing but Uſes thould be 
ven tothe King. And therefore it was Reſolved, That an Annuity of an Inheritance ſhall be forfeited 
by foce of this A& by Attainder of Treaſon, for the fame is an hereditament ; and that was the firſt ge- 
neral AR by which an Eſtate tail was forfeited to the King for Treaſon. At the Common Law before 
the Statute of Donis Conditionalibus, If lands had been given to one and the heirs males of his body, in 
that caſe as well the Donor as the Donee had a poiſtbility : the Donor of a Reverter if the Donee died 
without iſſue male, and the Donee to have power to alien if he had iſſue male. , For if the Donee had 
iſue a Son, now to ſome intent the Condition was performed, For poſt prolem ſuſcitatam, he had poteſta- 
tem dimandi > and the reaſon thereof was, becauſe that he having a Fee fimple, and having iſſue, his iſ- 


fue could not avoid the alienation, becauſe he claimed Fee ſimple, whereof the Father might bar him." 


And _ that the Donee and his iſſue alſo after ſuch alienation dicd without ifſue, yet the Donor, 
who had but a poſſibility or a condition in Law, and no Reverſion or Eſtate in him, could not have re- 
covered the Land againſt the Alienee for by the having of iſſue the Condition was performed as to this 
intent, ſel. to make any alienation, But in the ſame Caſe at the Common Law if the Donee had ifſue 
a Son and dieth, yet the Son had not an abſolute Fee ſimple in him, but only the ſame power which his 
Father had, ſe. to Alien 3 and if ſuch iſſue died without iſſue, and without making of any Alienation, 
the Land did revert to the Donor, as Brian holdeth, 12 E.4.3. &* 18 E.3. 46. by Huſe. For a Collate- 
ral heir who is not heir of the body of the Donee is not within the form of the gitt,the limitation being to 
the heirs males of the body of the Donee 3 which limitation of heirs males of the body, doth exclude all 
Collateral heirs for ever to inherit : But the policy of the Law was, to give power after ifſue to alien for 
twocauſes 3 one, that an eſtate of a Purchaſcr ſhould not be avoided by a Remote poſſibility, ſe. if the 
Donee and his iſſue ſhould die without iſſue : 2. If he having a Fee fimple ſhould not have power to a- 
lien after ifſue, it ſhould be in a manner a perpetuity, and a reſtraint of Alienation for ever, which the 
Common Law for many cauſes would not ſuffer, and in 4 H. 3. Formedon 64. it is adjudged, That 
where Lands were given in Frank marriage, and the Donees had ifſue and died, and afterwards the if- 


- ſnedied without ifſue 3 that his Collateral heir ſhould not inherit ; for the Donor recovered the Land in 


.a Formedort in the Revertey : and in the faid Caſe if the Donee had iſſue two Sons, and dieth, and the el- 
deſt Son hath iſſue a daughter, and dieth without ifſue male, the younger Son ſhall inherit a Fee-ſimple, 
Ir formam doni at the Common Law : So if Lands were given to one, and to his heirs females of his bo- 
dy, and he hath iſſue a Son and a Daughter, and dicth, the Daughter ſhall inherit an Eftate in Fee- 
{imple per formam doni, And mark well, the Statute of Donis, &c. doth not create an Eſtate tail, but of 
luch Eftate was Fee-ſimple Conditional, and deſcendable in ſuch form at the Common Law, as now by 
the Statute the Land ſhall deſcend 3 And the only miſchief was, that the Donee after iſſue had power to 
alien in diſhinheriſon of his iſſues, and bar of the Reverſion : but it doth not appear by the faid Act, 
that although that the Donee had iſſue, yet he had not an abſolute fee, ſo that the Collateral heir of the 
ſue ſhould inherit 3 for the words of the A are, Et preterea cum deficiente exitu de bujuſmodi feoff tis; 
tenementum ſic datum ad donatorem vel ad ejus heredes reverti debuit, per formam in Carta de dono hujuſmodt 
expreſſam, licet exitus, fi quis fuerit,  obiiſſet, per fatium tamen & feoffamentum, &c.excJuſi fuerunt hucuſque de 
rverfone, &&c. by which it appeareth, that if the heir in tail dieth without ifſue, and without any aliena- 
ton made, that the Land ſhall revert, and by conſequence ſhall not deſcend to the Collateral heir, 30 E. 
I. Formedon 65. If the donee in tail aliencth before the Statute, and afterwards hath ifſue, and then the 
tue dieth without iſſue, the Land (hall revert : For he had not power to alien at the time of the alicnati- 
On, but ſuch alienation ſhall bar the iſſue, as it is adjudged in 19 E. 2. Formedon 61.becaaſe that heclaim- 
&h Fee limple. Note, theſe Rules yet hold place in caſe of a grant of an Annuity, to one and the heirs 
makss of his body, and all other Inheritances which are not within the Statute de Donir Conditionalibus. 


P Pp P 2 Hi, 


ik. 


On — — 


[5] 


[35] 


LH 
£0 
a 2" %u OE IDE LIEN 
wang > itn Wi. AID 1 Iv. ne Gn ear eto 
vt "ET" 0c” 0 TP 


F +. 
- "oy - SE IE BER « 
. : = = - K: 8 
4% I Z3-& ds 4 Me . . © 
y : = OI Ss 
* Sen - "4 © mw - ee 
« _— _e. go 4 Ke 
Po . 6 
- 4 ws] A 


A w LS hd n FX 
\ IIS PEP iT Hoa %- => 
ni. a PEI FE SARI It ies 220 Ia 
y "TY > 
Ea Bf 5 52 Vu 3-0t 
LOST a} ERIE " wrt a 2h 
a Re Me - Jn n - - 
wy p Kone — 
2th 2 


[5] 


37] 


[5] 


' ted 3 for the Judge and Jurors, and every other is thereby diſcourage 


Penal Statutes. 


Hill. 2 Jacobi. 
Penal Statutes. 


THis Term upon Letters directed to the Judges to have their Reſolution concerning the yu 
; {$row be ab by Queen Elizabeth, under the great Seal, of the penalty and benefit * way 
nal Statute, and to make a Warrant to the Loyd Chancellor, or Keeper of the great Seal, to make h 
many diſpenſations, and to whom he pleaſed 3 And upon great conſideraton and deliberation by al 
the Judges of England, It was Reſolved, That the ſaid grant was utterly againſt Law, And in that 
caſe” theſe points were Reſolved, . 1. That when a Statute is made by Parliament for the good of the 
Commonwealth, the King cannot give the penalty, benefit and diſpenſation of any ſuch A& tg any 
ſubje& 3 Or give power to any Subject to diſpenſe with it, and tv make a Warrant to the great Seq 
for Licenſes in ſuch caſe to be made : For when a Statute is made pro bono publico, and the King (4 
the head of the Commonwealth, and the Fountain of Juſtice and Mercy) truſted by the whole Ren 
with it, this confidence and truth is ſo infeparably joyned and annexed to the perſon of the King in 
ſo high a point of Sovereignty, that he cannot transfer the ſame to the diſpoſition or power of any 
private perſon, or to any private uſe; for it was committed to the King by all his Subjects for the 
good of the Commonwealth. And if he may grant the penalty of one AQ, he may grant the Pe- 
nalty of Two, and ſo #n infinitum. And ſuch grant of a penalty was never ſeen in our Books,” By i 
is true, the Ring, may (upon any cauſe moving him in reſpec of time, place, or perſon, &c) make 
a Non Obſtante to diſpenſe with any particular perſon, that he ſhall not incurr the penalty of the Sta. 
tute, and therewith agree our Books. But the King cannot commit the Sword of Juſtice, or the 
SEcale.of his Mercy concerning any penal Statute, to any SubjeR, as is aforeſaid. 2, It was Reſy. 
ved, That the penalty of an Act of Parliament cannot be levied by any grant of the King, but 
according 'to the purport and purview of the A& : for the Act which giveth the penalty ought t 
be followed only in the proſecution and levying thereof 3 and great inconveniences would follow, if 
nal Laws ſhould be transferred to Subje&ts. 1, Juſtice thereby ſhould be ſcandalized ; for whe 
ſuch Forfeitures are granted, or promiſed to be granted before that they are recovered, the fame is tl 
cauſe of a more violent and undue proceeding. 2. When it is publickly known that the Forſitur 
and penalty of an Ad of Parliament is granted, it is a great cauſe that the Ad it (elf is not axe 
d, 3. Thereupen will (dl, 
That no penalty ſhould by any AG of Parliament be given to the King, but limited to ſich uſe with 
which the King could not diſpence. And hereupon divers who had ſued to have bencfit of certain 
penal Laws, were upon this Reſolution denied. And the Certificate of all the Judges of Ela 
concerning ſuch grants of penal Laws and Statutes, was in theſe words. May it pleaſe your Londbijs 
we have ( 4s we are required by your honourable Letters of the 21 of Oftober laſt ) conferred and cafidnd 
among it our ſelves ( calling to ws His Majefties Comncil kearned ) of ſuch matters as were thereby refered 
wnto us, and bave therewpon with one conſent reſolved for Law and conveniency. as followeth, Firſt, That th 
proſecution and execution" of any penal Statute cannot be granted to any, for that the 4& being made by th 
policy and wiſdom of the Parliament for the general good of the whole Realm, and of truſt committed uu th 
King, as to the bead of Juſtice, and of 'the weal publick,, the ſame cannot by Law be transferred aur  « 
ny ſubjeft z neither can any penal Statute be proſecuted, or executed, by bis Majeſties grant, in other mano 
or order of proceeding, than by the Ad it ſelf is provided and preſcribed : Neither do we find any ſuch gran 
in any former ages : Aud of late years: upon doubt conceived, that penal Laws might be ſought to le grat- 
ted over, ſome Parliaments have forborn to give forfeitures to the Crown, and have diſpoſed thertof ta the re 
lief of the Poor, and other charitable uſes, which cannot be zranted or imployed otherwiſe. Ie are aloof 
pinion, That it is inconvenient, that the Foyfeitmres one Laws ſhould be granted to any other, befor 
#2e ſame be recovered or wejted in his Majeſty by due. and lawful proceeding : for that in our experienc it mw 
keth the more violent and undue proceeding againft the Subjett, to the ſcandal of Juſtice, and the offence if 
many. But if by the induſtry or diligence of any, there acerneth any benefit to bis Majeſty, after the recover, 
fach have been rewarded out of the ſame at the Kings good pleaſure, &c, Dated 8. Novemby. 1604+ 
to this Letter all the/Judges of England (ct their hands. | | | 
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Part VIL Lillingfion's Caſe. : 481 


Mich. 5 Jacobi. 


Lilling$ton's Caſe. 


Ohn Dancomb brought an Action of Debt againſt Thomas Lillingſton,(which began in the Common Pleas, 
Paſch. 4+ Facobi, rot.) 704. for 195 1. and declared, That one Fauſtine Dixwell, and Mary his Wife, [38] 
and the ſaid Thomas Lillingſton, and Mary his Wife, were {ciſed of the ReQory of Lillingſton in the Coun- 
ty of Bedford in Fee, and Mich. 31 Eliz. thereof levicd a fine to Papworth and Chambers, and the heirs 
of Papworth, who granted and rendred a Rent-charge of 30 I. out of the ſaid Rectory to the ſaid Fau- 
 flnefor his life, to begin after the death of Mary his Wite, the rent yearly to be paid at the Feaſts of 
& Michael the Archangel, and the Annunciation : Proviſo ſemper, quod predift. Conceſſio predift. annualis 
wditus 30 1. 101 aliqualit. ſe extendat ad onerand. dift. Papworth & Chambers ſed tantummodo ad onerand. 
di, Reftoriam tota vita ipfus Faxftini 3 and rendred the {aid ReQory to Fauſtine and Mary during the 
life of Mary, the remainder to Thomas —_ and Mgry his Wife in tail, the remainder to the right 
heirs of Lillingſton. 2 Ofob. 33 Eliz. the ſaid Fauftine hat Sir Chriſtopher Wray, chief Juſtice, acknow- 
s Oryx of 500 1. in the nature of a Statute ſtaple, according to the Statute of 23 H. 8. 
to Duncomb now Plaintiff : 20 Aug. 39 Eliz> Mary the Wife of Fauftine died, after whoſe death Lil- 
Fingfon and — Wife entred into the ReQory, and were thereof ſeiſed in tail, the remainder in fee 
to Lillington. ſaid Fauftine 15 Aprilis 40 Eliz. by his deed releaſed to the ſaid Lillingfton and his + 
heirs the ſaid Rent of 30 1. per annum. The Plaintiff 21 Aprilis 40 Eliz. ſued out of the Chancery a 
Certiorari to the Clerk of the Statutes, &c. whereupon the ſaid Recogniſance in the nature of a Statute 
e wascertified 3 and ſued forth an Extent, by which the ſaid Rent was extended, and upon Liberate 
ivexed to. the Plaintiff, the Plaintiff, for ſix years and a half ending at the Feaſt of Saint Michael 
the Anbangel, Ano of poo brought the ation of Debt againſt Lzling/ton, who all that time was Te- 
nant of the Land, and averred the life of Faxſftine. And upon all this Caſe two points were moved ; 
1. If this Rent of 30 1. per anmem: being extind by the ſaid Releaſe, hath ſuch eſſence as to the Plaintiff 5 
the Conaſee, that it may be extended and delivered to the Plaintiff, 2. Admitting that it may be ex- 
tended and delivered to the Plaintiff, if the Plaintiff as this caſe is, rhay maintain an Aion of debt. 
As tothe firſt it was objeted, That this Recognizance is in the nature of a Statute ſtaple, and the Sta- 
tuteof 27 E, 3. cap. 9. to which the Statute of 23 H. 8. eap. 6. referreth, giveth power to the Majors 
of the Staple to take Recognizance of Debts, 8c. and that upon Certificate of ſuch Recognizance in the 
Chancery, a Writ be ſent to arreſt the bodies of the Debtors, without letting them to bail, and to ſeiſe 
their lands and Tenements, Ss and chattels, and that the Writ be returned into the Chancery with 
the Certificate of the value of the ſaid Lands and Tenements, Goods and Chattels, and that execution 
be made from time to time in the ſame manner as is contained in the Statute Merchant : Upon which 
words it was urged; That the rent extin& before execution was not within the ſaid words, cl. of ſei- 
fure the Lands and Tenements of the ſaid Debtors. For at the time of the execution ſued the Debtor 
had not the Rent, but it was utterly extin&, and gone by the Releaſe. 24, The Writ of Extent is to 
extend ones terras Of catalla ipfins Fauftini, & in manus dit. nuper Regine ſeifiri faceret, & ea prefat. Fo- 
han liberari faciat > and for as muchas the Rent was extin& before the Writ of Extent, it is not in be- 
Ing, or to be extended, or taken into the Kings hands, or to be delivered to the Plaintiff. 3. It ſhall be 
*ainft reaſon, that the Free-hold of the Rent being extin&, the Plaintiff ſhould have Execution of it, 
and thereby to have but a Chattel : and the opinion of 3 & 4 Phil. & Mar. Dyer, was cited, wherc the 
opinion is, That a Rent extin& cannot be extended. To which it was Anſwered and Reſolved, That 
to ſome purpoſes by the Common Law a rent extind ſhall be ſaid in eſſe as to a ſtranger 3 and therefore, 
If the Husband ſeiſed of a Rent in fee, relcaſeth the Rent to the Tenant of the Land, and afterwards the 
tinband dicth, now the Wife ſhall be endowed of this Rent fo extin&, and ſhall have a Writ of Dower. 
Ttewords of which Writ are, Precipe A. quod juſte reddat B. tertiam partem 30 libr. reddit : and the Writ 
of Diver, Unde nibil habet is, Precipe quod juſte reddat B. &c. rationabilem dotem ſuam que ei contingit de 
hibera tenemento quod fuit, &c. and ſhe ſhall have Grand Cape, or a Petit Cape, as her Caſe requireth, to 
ſciſe the Rent into the Kings hand 3 For qwoad petentem, it is in being, although in truth the Rent be ex- 
iQ; and ſee in the Lord of Abwrgaveny's Caſe in the ſixth part of my Reports, many Caſes where a 
thing extinCt ſhall be ſaid #7 eſſe for the benefit of a ſtranger. 2. It was obſerved, That the ſaid Act of 
23 Hl. 8, cap. 6, (by force of which the faid Recognizance in the Caſe at Bar was-taken) for the execu- 
tion referreth to the Statute Staple and Statute Merchant. ſil. the faid A& of 27 E. 3. referteth to Sta —_ _ 
tute Merchant, de Anno 13 E. 1. The words of which Statute are, (And when the Lands of the Debtors [35 
be delivered to the Merchant, he ſhall have ſeiſin of all the Lands that were in the hands of the Debtor, the 
day of the Recognizance made, in whoſe hands ſoever that they come afterwards, by Feoffment or otherwiſe.) 
Then —_— by the Recognizance acknowledged, the Rent was bound, and (hall be extended by the 
preſs purview of the Statute, in whoſe hand ſoever that it cometh, and no more than the Releaſ? of 
Faxfine (hall hurt after Execution had by the Conuſec, no more ſhall it do before Execution, for the 
Rent was liable to Execution preſently, by the acknowledging of the Recognizance. So if a Man hath 
udgment to recover debt or damages, the Rent which he hath of any Eftate of Free-hold is thereby ly- 
able to it ; and therefore although that after Judgment he releaſcth it, the Plaintiff ſhall have Exccution 


of a moity by Elegit, which is given by the Statute of We. 2, cap. 18, the words of which Statuce _ : 
4 at 


WY 
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time of the Judgment given, orat any time after. And in Cheny's Caſe, 27 Fj;z ; 
4 hg o —- it was Firs x7 That where he in the Reverſion did enfeoff Leſſee for years to wh 
another, that although the Leaſe ſhall be ſurrendred and extin& by the Common Law,yet by the 
theStatute of 27 H. 8. for Uſes, the term of the Feoffee was faved. Alſo in the ſame Cour :$ Ej; 
in one Iſed's Caſe it was Reſolved, That where the Lord did cntcott his Copyholder to theuſe of g; 


' Mercatoribus, all the lands (which includeth all hereditaments extendable) which the debtor 
[1 prone” the Recognizance acknowledged, ſhall be delivered 3 which AC doth preſerve the Re 
ing as to the execution: of the Conuſee. And the Caſein 21 E. 3. 18. and F »N. B. 223. If Lord ng 
Tenant Abbot be, and the Lord releaſeth to the Abbot his Seigniory, the ſame is Mortmain by the Status 
de Religioſis, and the Lord paramount ſhall have it by force of the ſaid Act, and yet the words of the A& 
are Dominus feodi taliter alienati, ſhall have it, and by Releaſe the ſame is extin&, and yet as to the Lord 
paramount it is in conſtruEtion of Law zn efſe, and he ſhall have it, 3. It ſhall be hd, That the Comp. 
ſor by his own AﬀR ſhalt bar the Conuſee, who 1s a ſtranger to the Releaſe, of his executlon of the Rene 
which perhaps was a chief @auſe of taking of the ſaid Recognizance, to have cxecution of it ; and its 
more reaſon to-relieve the Conuſee in whom there is no fault, than the Tenant of the Land, why 
not to.be miſeonuſant of all Charges upon the Lands which are of Record. 4. Every Execution hath in 
judgment of Law relation and retroſpe& to the Judgment, as it appeareth in Shelly's Caſe in the fr 
part of my Reports. And the ſaid Caſe of-Dower, and the Grand Cape, and Petit Cape thereupon, and 
the Statute of Mercatoribus, which bindeth all the Land which the Conufor had the day of the Recogni 
zance acknowledged in whoſe hands ſoever it cometh, doth give full and ſufficient anſwer to all the {x} 
Objections. And the opinion of one Serjeant Obiter in 3 & 4 Mar. was utterly denied. As to the fs 
cond point, it was Reſolved by the whole Court, That” the Action: of ' debt lieth not fo long as the By. 
zent endureth; 'for ſo long hath the Rent continuance, although the Free-hold thereof be determine. 
And all that, as to this point-which was reſolved in Ognel's Caſe in the fourth part of my Reports, ws 


"affirmed to be good Law : and'9 H 7.17. Thatit. the Lord granteth/his Seignory for years; the p 
Jnring, the yea {hall not have an Action of Debt.  And'it was alſo Reſolved, That although tek | 


expre(s Proviſo, that-the perſon ſhall. not be charged in a Writ of Anmeity, yet in ſuch Cale after the ly. 
nuity or Rent determined, the perſon of the Tenant of the land ſhall be charged in Debt for the area I. 
becauſe the Annuity is determined, and he hath'no. other Remedy, as it is holden in Ognet's Caſe, an 


. 6 Eliz, Dyer 247. there cited. It was alſo Reſolved, That if a Man granteth a on for life ont 


of his Land, and the Rent is behind 3 and the grantor doth enfeoff 2. and the Rent is behind inhis 
time 3 and afterwards A. enfeoffeth B. and the Rent is behind in his time, and afterwards the grantee di: 


eth, his Executors ſhall have an Action of Debt againſt each-of them, for the Rent behind in his tine 


For Qi ſentit commodum ſentire debet & onus, as it is alſo holden in Ogne}'s Caſe. 
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That they deliver to him the moyety of the lands of the debtor > which by Conſtruction of Law,is of aj which 
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that the Copy-hold eſtate by the ſaving of the ſaid Act was preſerved. So in the Caſe at Bar, byth _=- 
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 Bedell's Cale, 


1, ich, 5 Jacobi. 


| Bedell;s Cale. , 


I 1 Facobi Rot. 375: in the Kings Bench. Between Eliz. Bedell Plaintiff j In Debt.and Michael Bedelf 
Defendant, the Caſe was ſuch. Robert Bedell ſeiſcd of a Mcſſuage » Ke. Jo Iver and Langley in the” 
County of Bucks in Fee, by the ſaid Elizabeth his Wife had iſſue three Sons : > James was the ſecond Son, 
bl Meat the Defendant” the third, The faid Robert by Indenture Triparine, between. you: and his 
Wife of the tirſt part 3 the ſaid Famer his ſecond Son of the fecorid part 3 and. the ſaid. Mchird 
g'00 hf third part,” In confideration of natural love and affetion which he hath to the ad Fs 
Myghoe), and for their better preferment and advancement, ayd to the. intent that the ſa 
continue in his name and blood, Covenanted by the faid Indenni , that he and ra heirs Fi 
4 ſciſed of the ſaid Tenements to the uſe of hiraſelf for life 3 and oh his deceaſe to the uſe of the 
lice his Wife for life, and after theit deceaſes, of one moity to the uſe of the ſaid james in tail, 
and the other moity to the ufe of the ſaid | Michael in tail. &c. and afterwards Robert died... and all 
this matter was found by ſpecial verdidt.. And the fole queſtion was,. if (as this Caſes ); any uſe -{ Hg 
ariſe td Elizabeth his Wife or not; And.it was obje&ed;, that the Wife was not within the, 
tionswhich were expreſſed in the Indentuxes, and no other conlideration car he. added. than:is c $cnired 


in the deed,” and all ought to appear therein, and nothing is left to the-word or averment of 
To Whith it was anſwered and reſolved, "That a conſideration which ſtandeth with the dee p* is not. 
0'it, may be well averred, as it is adjudged. In. & 4 Phil. &- Mar. Dyer 146. in \Vjller's 
5 which ſee i in the firſt art of my Reports i in Mildm; 's ale, 176,” 2. Admit” that other .con(ide-; 
nation than what is expteſſed i in the deed could not. be added; yet in this Caſe there is an Fake 
deratibn: For when 'he limiteth the fame to the uſe of his Wi e for term of life, it pane 'Y 
00 thi ion in it ſelf ; and;there needeth not any averment 3 for manifeſta prabatione non ind; 
££47;: where the Statute of eſtas. x. cap. 38. ordaineth. That: the Writ of Allie of 
ban - term of Limidiſtion from the Coronation of Kin here jt 15 holdey, | | 
at biingeth an Affiſe of Afortdarncefter of the pofleſſion of my ig: or F ather, he needeth.n 
 thatifwas after the Corgnation of King H. . for the ſame. .appeareth, So if the Fa Fo the: 
Knights Service enfeoffeth his Son and pparent Gat age, it needeth not beaverre {heaps 
$by colluſion, for the ſatne'is prone. Wimbifh's | 
Feb. 14.35 FE 6. 32. & quedam tacita babentur proexpreſſic. So it I covenant in conlzderation of 
bw and affection to my eldeſt Son,to ſtand Teil '© She ule of my; eldeſt Son for life,in tail, 
F. to'the uſe of my ſecond Son in tail;: and after to the uſe of fach one 1m : alth oh the 
ration” Rs; in words reſpe&s only my eldeſt Son, yet the conſid ratjon apparent j in.the deed,. 
in g the uſe-to _Y ſecond Son, or we Couſin, is a conlide boerad to Su Hs &. So'if 
i ll, well ra 


ife an.u ſc xnjthoarany 
Wy her of conſideration : For ſufheient conſideration 2p pens and Tahenls love 4p" 5 Sg 


L s : 4 * 


if che;dee 
 »xandlled, þ y the Statute of 26 H. 8. cap. 10. For che Lame 3 i5jn the nature ,of br Be =o 
| un facit ceſſare tacitum. And after this Jud ent a, Writ of- Errorg *: as broy tn 2s 


, i the new Statute, and by all the age of the Common : Penh 29d Barpns of t caches we 
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Mich. 5 Jacobi. 


* Beresford's Caſe. 


N the Court of Wards between James Beresford Relator, and Thomas Beresford, and others Defen 
dants, the caſe was ſuch 3 Aden Beresford being ſciſed of the Mannors of Fennibently, Birchan. 
and other Lands in Fee, by his deed, 14 Juni, 40 Eliz. did enfeott William Fleetwood, and, others jn 
Fee to the uſes of certain Indentures bearing date the 2oth of Novemb. 34 Eliz. ſcil. to the uſe of the 
faid 4en the Father, for tern? of bis life, and after his deceaſe to the uſe of George Beresford, ſon yy 
Beir apparent of the ſaid Aden, and the heirs males of his body lawfully begotten and for def ault of ſuch 
iſſue to the #.| of Aden Beresford, ſon of James Beresford, and of the heirs males of the ſaid Aden, ſy 
of the ſaid James, lawfully begotten and for default of” ſuch iſſue to the uſe of the heirs Male of the body 
of the ſaid James Beresford lawfully begotten 3 and for default of ſuch iſſue, to the uſe of Thomas Bere{. 
ford, third ſon of the ſaid Aden, and of the heirs males of the body of the ſaid "Thomas, lawfully beg. 
ten 3 and for default of ſuch iſſue, to the uſe of Humphrey Beresford, fourth Jon of the ſaid Aden, ml 
of the heirs males of his body, lawfully begotten, with divers remainders over, and with remainder ta the 
heirs females of the body of George, and ſo of Aden, the ſon of James, larefully begotten, with the remain: 
der to the right heirs of Aden the Father for ever. And the only queſtion of the Caſe was, What elite 
Aden the fon. of James had : and in this Caſe two points were argued before the two Chicf ſultiees, 
and chief Baron, at Serjeants Inn, And it was objected, That Aden the ſon of Fames had not fee-til 
but fee-fimple 3 for the limitation to him is, To the ſe of Aden, and of the beirs males of the ſuid h. 
den lawfully begotten \ and here wanteth theſe words ( of the body )) ſo that now the limitation is tot 
but in' effe&, to the wſe of Aden, and the heirs males of the ſaid Aden, for theſe ſubſequent words 
( larfully begotten ) are implied 3' for every heir ought to be lawfally begotten. And limitation t 
one, and to his heirs, males, is. without queſtion a Fee-fimple. And a Judgment in the Kings Bench 
between Abrabam and Trigg, Hill. 38 Eliz.. Rot. 739. was. ſtrongly urggg, where a Feoffinent ws 
made to the uſe of certain Indentures'( as this Caſe is ) where one limitation was, ad opus &* xſum Cs 
brielis Dormer & heredum maſculorum ſuorum legitime procreatorum, &* pro defeciu talis-exitus, to the uſe 
of divers others in tail in remainder : and upon argument at the Bar and Bcnch, it was adjudged, 
That Gabriel had a Fee ſimple 3 for it is not limited of what body the heirs males ſhall be begotten, 
but his. intent was, quod ſingli heredes ſui maſexli ſhould inherit, which intent did not fiand withthe 
Rule of Law ; and although a Remainder be limitted over, which could not be upon a Fee-limpl, 
yet the ſame cannot againſt the Rule of Law make words of Fee-{imple to be converted to an, eltte 
in tail. And they concluded with Lizzletnn fol. 6. b, that the reaſon wherefore when Lands are giv 
to one andhis heirs males or females, it is a Fee-ſimple, is, becauſe it is not liinitted -by the gift 
what body the Iſſue male. or female ſhall be begotten, and ſo cannot in any manner be taken byeque 
ty of the Statute of Donis cond:tionalibus, and therefore it is a Fee-fimple. So in the caſe at bar; ad - 
therewith agreeth 8 E. 3. 49. where. lands were given to one, & heredibus ſuis legitimis,- the ſan is 
Fee-ſimple, which is all one with a limitation to one, & heredibus ſuis legitrme procreatis, But itws | 
anſwered and reſolved. by the ſaid-Juſtices and chief Baron, that all the Remainders over were lawfuly,, 
veſted: For it was agreed that to an eftate in tail is requiſite in all gifts and limitations of uſes,that thehes 
be limitted tobe procreatM or begotten on ſome body certain, either by expreſs words, or by words 
which do amount to ſo much : for theſe preciſe words ( de corpore )) are not neceſſary to the creation 
of an eſtate tail, ſo long as there are words which do amount'to ſo much ;, as in 5 H. 5. 6, wht 
the gift was Dedi unum meſuag. R. & K. uxori ejus & beredibus eorum, & alits heredibus dit. R.f ift 
beredes de R. & K. exeuntes objerint fine hereibus de ſe. In this caſe theſe words (de corpore) wt & 
mitted, and yet it was adjudged a good eſtate in tail, for there are words which do amount to 6 
much 3 for the gift in eff<& is, to the Husband and Wife, and to the heirs-of the Husband and Wit 
begotten, oor of the ſaid R. & K. exeunt. or heredibus de ſe, and all. is by force of this prepoſition (4) 
and (ifſuing.)” And in 12 H. 4. Brev. Land was giyen to one, & heredibus quos fibi contigerit haben 
de uxore ſua, there wanted words ( de corpore ) yet becauſe. it doth amount to as much, it is adjudged 
a good eftate tail. And 3 E, 3. Brev.743, Land js givento one, & heredibus quos fibi contigerit habit 
de nxore ſua, there wanted words. ( de corpore ) yet becauſe it doth amount to as much, it is ad) 
a good eſtate tail, And 3 E. 3. Brev. 743. Landis given to one, & heredibus ſuis de prima uxort ju 
the ſame is a good eftate tail. And it was reſolved, if Land be given to one, & heredibus de ſet 
enntibus, that the {ame is a good eſtate tail. And in. theſe Caſes, the principal cauſe is by force 
the prepoſition ( de. ) And divers other caſcs were-put, for which cauſe it was concluded, 'That &, 
ther words (de corpore ) or which do amount to ſo much, are requiſite to the Creation of an ate 
tail. And it was reſolved in-that Caſe at Bar, there were words which did amount to as much; i0 
by the Statute de donis conditionalibus, voluntas donatoris in charta doni ſui manifeſte expreſſa de cen 
obſervetur 3 and therefore-in this Caſe ſuch conſtruction ſhall be made that ſhall produce three 
I. To ſtand with the Rule of Law. 2. With the intent of the Donor, . 3, That all the parts of the 
Indenture may ſtand together. And therefore tranſlate the ſaid Limitation to ' Aden in Ltin, 3 
then the Limitation is, ad »ſum Adeni & heredum maſeulorum de difto Adeno ligitimg procreatorum, p 
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& hered: maſculorum legitime Procreatoruns dle difto Adeno, which 1sas much as if he had aid, By the faid 
41en lawfully begotten 3 for all is one in ctect : For this word (de) or (ex) coupled with the word 
(ubſequent procreat* doth appropriate the heirs males to be of the body of Aden ; for de Adeno, or ex Ade- 
1, and de corpore Adeni, are all one. And the ſame is directly proved by the Judgment in the Cafe of 
7 ' 6, For there was (de) and ( exeunt.) and here is (de) and ( procreat.) which are all one in effec. 
And in the ſaid Caſe of Abraham and Trigge there wanted (de). And as to that which was objected, 
That the Limitation in Latin might well be, a4 uſum ditti Adeni, & heredum maſeulorum difti Adeni (in 
the Genetive caſe) legitime procreat. afid not (de difo Adeno) or if the Limitation be not certain to make 
the eſtate tail, theſe are words certain enough to make It a Fee-{imple, To that it was anſwered and 
reſolved : 1+ It ought to be, fe ditto Adeno 3 tor otherwiſe it ſhall be againſt the meaning of the giver, 


and all the words of Remainder ſhall be void 3 and always ſuch confluuction ſhall be made, that all the 


parts of the deed may ftand together, if it may ſtand with the Rule of Law. 2. The ſubſequent clauſe 
is (and for the default of ſuch Iſſue) and Iſſue cannot be of Aden, if the words be not (ex Adeno ) and 
therefore the one clauſe doth well explain the other. And according to this Reſolution the Caſe was de- 
creed accordingly. Vide 35 Aﬀiſe pla. 14. 37 Aﬀiſe pla. 14.' 39 Aſiſe pla. 24 Eadw. 3. 28, 18 Edw.2, 
Bro836- 
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Kenne's Caſe. 


'INthe Court of Wards, between Thomas Robertſon, ahd Elizabeth his Wife, Plaintiff, and Florence 
Lady Stallenge defendant, the Caſe was ſuch 3 Chriſtopher Kenne Eſquire was ſciſed of the Mannor 
of Keme im the County of Somerſet, holden by Knights ſervice zn capite, and 37 Hen. 8. de fatto took to 
Wite Hizabeth Stowel, and afterwards the ſaid Elizabeth Stowel had iſſue Martha, mother of Elizabeth, 
noy one of the Plaintiffs : and afterwards 1 & 2 Phil. & Mar. in the Court of Audience, between the 
ſaid Chriftopher Kenne, Plaintiff, and Elizabeth Kenne, Defendant, the Judge there gave ſentence in theſe 
words; Pretenſe tractat. contra. ſponſalia, & matrimonium, quin verins effigiem matrimonis inter Chriſtophes. 
ram Kenne, &* Elizab. Stowel in minore & ſua impubertatis etate eorundem aut eoruim alterius de fait”, ha- 


| bit.amirat?, O& celebrat. fuiſſe & eſſe, eoſdemque Chriſtopherum & Elizab. tam tempore contrafius, & ſolem- 


uatimis dit” pretenſe matrimonii, quam etiam continuo poſtea eidem matrimonio pretenſ. & ſolemnizationi e- 
dem, diſſenſiſſe, contraveniſſe, reclamaſſe, & reluftaſſe, aceo .pretextu hujuſmodi pretenſ” trattat*, contrac?; 

Walis, &* matrimoniunmt de jure mllum & nulla, irtitum & irrita, caſſum &>+ caſſa, invalidum & invalida, 
O mines efficax & inefficatia, fuiſſe & eſſe, viribuſque juris caruiſſe, carere, & carere debere  necnon ante-- 
dior Chriſtapherum Kenne & Eliz. Stowel, quatenus de fatto fuer. ad invicem matrimon. ut predicitur co- 


 » Pet, ab invicem ſeperand* & divorciand* fore debere pronunciamus, decernimus, & declaramus, eoſque ſepa= 


ramur, & - divorciamus , eiſdemque Chriſtophero & Elizab. licentiam & libertatem ad alia vota convolanda 
encedimus, "tribuimus, & unpertimur per hanc ſententiam noſtram definitivam, ſroe hoc finale noftrum decre= 


tun, quam ſive quod ferimus & promulgamus in hits ſcriptis, &c. And after the {aid Divorce the ſaid 


-rifopher: Kenne married and took to wife Elizabeth Beckwith. And aferwards, anno 5 Eliz: before 
the Commiſſioners Eccleaſtical, the ſaid Elizabeth Beckwith did libel againſt the ſaid Chriſtopher Kenne, 
he (before the marriage contracted betwixt them) had married with the faid Elizabeth Stowel, 
whereupon Proceſs was awarded againſt the ſaid Elizabeth to appear, and upon due examination the 
cule was ſentenced, That the marriage betwixt the faid Chriſtopher Kenne and Elizabeth Beckwith was 
lawful, and ſentenced them ad exequenda conjugalia obſequia, &c. 'And that the ſaid Chriſtopher Kenne 
WS never lawfully married to the ſaid Elizabeth Stowel; and Afterwards the faid Elizabeth Beckwith di- 
ed, after whoſe,death the ſaid Chriſtopher Kenne married the ſaid Florence, by whomn ' he had ifſue the ſaid 
' Elizabeth, and dicd : and anno 36 Eliz. it was found by office in the County of Somerſet, by force of a 
Mandamus, after the death of the (aid Chriſtopher Kenne, that the faid Elizabeth Kenne was his daughter 
and heir, and that the was within age, ſc. of the age of ten months. The Wardlhip of the Cultody of 
Whom the Queen granted to Sir Nzcholas Stallenge, and the faid Florence ther his Wife : Whereupon 
the ſaid Martha pretending ker {elf to bedaughter and heir to the ſaid Chriſtopher Kenne,with her Husband 


Sor Williams exhibited their Bill into the Court of Wards againſt the ſaid Sir Nicholas and Florence,ſur- 


miling that the (aid Martha was daughter and heir of the ſaid Chriſtopher Kenne on the body of Elizabeth 
Stowel his lawful Wife (as ſhe pretended ) alledging that they at the time of their marriage, in anno 37 
» 9. were above. the age of conſent, and that they did cohabit together nine or ten years before the 
ſaid luppoſed Divorce, ; ua which cohabitation the ſaid Martha was gotten betwixt thern, and pray- 
& leave that the (aid Silveſter and Martha might traverſe the ſaid Office. To which the faid Sir Nicho- 
and Florence anſwered, and the Plaintiffs examined divers witneſſes, and before Prohibition Sir Nicho= 

Is died and thereupon the ſaid Silveſter and Martha exhibited a Bill of Reverter againſt the faid Flo- 


ae; and afterwards the faid Aartha having ifſue Elizabeth, the woman now Plaintiff, died. Afeer 
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Wl: whoſe death the ſaid Robertſon and Elizabeth his Wite brought a new Bill of reviver to review the for 
+148 mer Sute, in which the Witneſſes were examincd, And this caſe was referred to Fleming and Coke chief 
ERTIES , Juſtices, and co Tanfield chick Baron.,and to Telverton and Williams Juſtices,and Snigg and Althay, Barons 
wh of 1 A of the Exchequer. And in this Caſe three queſtions were moved. 1. It againtt the firſt Divorce the Plain 
CNET T Flhs © ſhall be reccived to averr, that they did agree and conſent to the Marriage or that they ſhaj "Y 
concluded by the faid ſentence of Divorce. 2. The ſecond queſtion, was, it they (hall have a Terk of 
che ſaid Office before an Office found for them. 3. If they {hall have a Bill of Reviver upon aBill of 
Reviver, as this Caſe is- And as to the firſt it was objected, that dt appearcth by Liztleton, Lib, », fo 
[3] 2% That by the Statute of Merton, cap. 6. and 35 Fl. 6. 40. &c. That the Common Law and bar. 
liaments have taken notice of the age of 'conſent of the Male to be fourteen, and of the Female tohs 
twelve ycars 3 and thercfore the ſame is triable at the Common Law. And it in truth the Husband 2nd 
Wife arc of age of conſent at the time of the Marriage, no Divorce after pretending that they.were 
within age of conſent ſhall conclude the parties or their heirs, but they may prove the contrary at the 
Common Law, and chiefly in the Caſe at Bar, becauſe the ſame concerneth Inheritance, and the tye 
deſcent thereof. &* ſententia contra matrimonium numquam tranſit in rem judicatam. 2, Admitting that 
they were within age- of conſent, if they be together, and have iſſue, although that a Divorce for im 
berty andaminority of years be had, yet it is but evidence, and ſhall not conclude the parties in anf A. 
ion at the Common Law to prove their aſſent, for as much as the Divorce is had for that Caſe, and the 
cauſe is triable at the Common Law, the Divorce {hall not conclude them. And 11 H. 7. 29, wag. 
ted, That he who pleadeth a Divorce ought to ſhew the cauſe of the Divorce 3 and if the cauſe be triah 
at the Common Law (as it is in the Caſe at Bar) there it ſhall not conclude 3 but if it be a thing not try: 
able at the Common Law, as a precontra&, protciſion,&c. there it is otherwiſe. But as to that it was. 
ſolved by all the Juſtices and Barons, that the ſaid ſentence ſhould conclude as long as it remained in fore 
and that for divers cauſes. 1. The Eccleſiaſtical Judge hath ſentenced the contract and marriage to he 
void and of no effec, and although that they were of the age of conſent, yet if the original contag 
was void and of no effe&, then there was juſt cauſe of Divorce. 2. There were words of Divorce and 
ſeparation, eoſdem divorciamas & ſeparamus 3 and giveth to each of them liberty ad alia vota comolay, 
3. If the marriage had been infra annos nubiles, the Eccleſiaſtical Judge is Judge as well of the aſſent yo 
-the firſt Contract, and what ſhall be a ſufficient aſſent, or not 3 and although the Eccleſiaſtical Jule 
lheweth cauſe of his ſentence, yet for as mnch ag he is Judge of the original matter, ſc;l. of the Loyily 
of the Matrimony, we ſhall never examine the, Cauſe whether it be true or not 3 For of things, (ty 
Cognizance whercof belongeth to the Eccleſiaſtical Court,) we muſt give credit to their ſentences, asthy 
give to the Judgments in our Courts. Alſo the Rule of their Law is, Qod maſcuti quidem pos fe 
mine viri potentes matrimonio conſentiri poſſunt : and the determination thereof doth belong to their Copyj 
Zance. And as to the Caſe of x1 H. 7. 29. it is true, That the cauſe of the divorce ought to be ſhed, 
| becauſe that ſome divorce doth diſſolve the Marriage, ſcil. a vinculo matrimoniz, Baſtardeth the iſſue, nd 
; barreth the Wife of her Dower, and ſome a Menſa & Thoro, and doth not diffolve the Marriage, not 
[44] bar the wife of Dower, nor baſtardize the iſfue 3- But in the caſe of Deprivation, there'the cauſe needeh 
not be ſhewed ; for be it right or wrongful, upon cauſe or without cauſe, it ftandeth, and every dept 
vation doth diſable and remove the party deprived, as well for one cauſe as for another, as long asthe 
deprivation ftandeth in force, Vide 8 Af. 9 E.4.24. 7 E.4.32. 3 H.6. 12 H.8.5. And Coke chict Jufice 
cited the caſe in 22 E.'4. tit. Conſultation 5, Corbett's Caſe, where the Caſe was, That Sir Richard Crit 
had iſſue by Elizabeth his Wife, two Sons, Robert the eldeſt, and Roger the younger, ' and died ; Roe 
the eldeſt being within the age of fourteen years, took one Maud to Wite, and at full age they: cohabited 
'together, & habuerunt carnalem copulam, &* cogniti & 4.4 rad on viro & uxere palam , and'afterwards the 
fid Robert put away his Wife, having no Iflue by her, and married one Lettice, &c. living the fad 
Maud, and. had iſſue Robert by her; and afterwards Robert who ſo married Lettice, died, and Letic & 
penly told, that ſhe was the lawful Wife of Robert, and her Son a, Mulier, for which Roger the Son of 
the ſaid Robert Corbett ſucd in the Spiritual Court to reverſe the marriage between Robert his Brotherad 
Lettice, and that Lettice be put to ſilence 3 for which cauſe Lertice ſued a Prohibition. And in that Caſe 
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three points were reſolved, 1. That if Robert and Maud had had Iff1e, and had been unjuſtly divorced, 
and afterwards Robert had married Lettice, and had iſſue and died, theviflue of Robert and Mad might, | 
ſue in the Eccleſiaſtical Court to avoid the divorce 3 for ſo long as the divorce ſtood in force (the Com | 
mon Law giveth ſo great credit to it) theyIflue could not have remedy by the Common Law. And not | 
in the Caſe no cauſe of the divorce doth appear,but becauſe the marriage was had betwixt them when the c 
parties were infra annos nubiles : and in the aid Caſe of Divorce, the iſſue ſhall have his ſute originally to ; 


reverſe it in the Spiritual Court, for a divorce is a Spiritudl judgment, and ought to be reverſed in the 
Spiritual Court. - But in the Caſe of Corbett there is no divorce, nor any other Spiritual Judgment that 
ſhould*diſable the faid Roger 3 and therefore he ought originally to begin at the Common Law as hel 
and he ſhall have all Actions in the Temporal Court as heir, and all benefits as heir againſt the iſſueof | h 
Lettice, notwithſtanding, the ſecond marriage; for they are void in all Law, Temporal and Spiritul, 
and the ation, and original to baſtardize any, ſhall not be moved originally in the Spiritual Court, whe þ 
no Spiritual ſentence doth diſable him, but he ſhall begin in the Temporal Court, and then if needbe, : 
they ſhall write to the Spiritual Judge if general baſtardy be alledged : and the reaſon thereof 15, be- 
cauſe a man may be a Baftard in the Temporal Law, and Mulier in the Spiritual Law, and e converſo. for Þ 
E 
0 


a man who is begotten in Adultery durjng the Coverture is Mulier by the Temporal Law, and Baſtard 
by the Spiritual Law. It a man heateth a Clark, if he ſueth in the Spiritual Court to eXcommunuicate 
him for the oftence, it is well 3 but if he ſacth there to have amends, a Prohibition lieth. 2. It was 
ſolved in the (aid Caſe of Corbett, That when the Spiritual Court ſhall have Juriſdiction, it behoweh 
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that the whole Caaſe be Spiritual ; as if a Parſon libelleth againft a Lay-rnan for taking away his Tithes, 
the Temporal Court ſhall have Juriſdiction, for it is mixt with the Temporalty : And in the' fame caſe 
the matter 15 muXt ( by -onſequence ) with the Temporalty, ſc:/. that the one is heir, and that the other 
is 2 Baſtard » But if the iid Calc of Tithes be between Parſon and Parſon, or between a Parſon and a 
Lay-man, if the right of toe Tithes comch in Queſtion, the Spiritual Court ſhall have the Juriſdiction. 
Cee the StatutE de cir cumſpecte agatis, Where js ſaid, That mere ſpiritualia, do belong to the Eccletiaſti- 
cal Cogr1lzance. And Limyood, cap. de foro "umpetent. fo. 7. ſaith, mere ſpiritualia fic didta, quia non ha- 
ont mixturam temporalium : and where the ſail A& faith,” de mortali peccato, Linwood expoundeth it, and 
Caith, Non intelligus de omni peccato mortali, ſed a tali cujus punitio de ſua natura ſpetiat ad forum eccleſiaſti- 
cum : nam ſi de ratione cujuſlibet peccati mortalis cog.nſceret Eccleſia, ſic periret temporalis gladii juriſdittio, cum 
viz efſet dare cauſam quin ratione peccats poſſit deferri «4 Feclefiam. 3. It was Reſolved in the {aid Caſe of 
Corbett, That when all the cauſe is originally ſpiritul ; yet if after in the Spiritual Court they are to try a 
Temporal thing, a Prohibition ſhall lie : as if one Paron faith, That the place is within his Pariſh, and 
the other contrary, after ſuch matter ſhewed, a Prohibtjon ſhall lie, and therewith agree 29 E. 3.23. & 
5.5.10. Note Reader, a good difference between a Jepeal of a ſentence of divorce given in the life 
of the parties, and a ſcatence of Uivorce after the death oithe parties. For it appeareth by the ſaid Caſe 
of22 E. 4, Thata ſentence of divorce may be repealed is the Spiritual Court by a ſute there after the 
death of the parties 3 but it any of the parties be dead before any divorce ſentenced in the Eccleſiaſtical 
Court, there they cannot ſue in the Spiritual Court to declare the marriage void, and to baftardize the 
iſſue, For the trial doth originally belong fo the Kings Court, and no diſability is by the ſentence in 
theSpiritual Court, and therewith agree 39 Afſ. p. 10. 39 E. 3. 31. ard 24 H. 8. title Baſtardy 44. b: 


after the death of any of the parties, ſhall not bind them 3; for it is but in effe&t to bafſtardize the iſſue, 
of which thcy have not originally cognizance, as before hath been ſaid. Vide 19 Aſſ.p.2. 2.If two be mar- 
ried infra anno# nubiles, and afterwards at full age a divorce be betwixt them, it difſolveth the Marriage, 


for there the Wite brought an Ailiſe againtt her husband. See Burie's Caſe in the tifth part of my Re- 


ports, fol.98. and ſee Cawarie's Caſe in the ſame Book 3 and ſee Bunting's Caſe in the fourth part of my 
Reports, fol. 28. & 11 H. 7.9. 34 H,6. 14. 12 H. 8.5. Asto the ſecond point it was objected that 
the party (hall have traverſe without any Office found for him 3; For when a direct and ſufficient Office 
1s fond in one County by force of Diem clauſit extremum,, or Mandamus, after the death of the Anceſtor, 


That a divorce after the death of any of the parties, or a ſentence declaratory that the marriage was void ,. 


[>] 


there ſhall never Office again be found for the fame Land, as long as it ſtandeth in force 3 for otherwiſe ' 7 


| 

| the Law ſhall never have an end 5/ and threwith agree 4 H. 7.15. 14. E. 4.5. 15 E. 4.11. 2 H.7. 12, 
; 18, and therefore it ſhall be hard for him to find an Office for him, before he may traverſe 3 where by 
the Law he cannot tind in ſuch Caſe any Office, 2. It was Objeced, That the Statute of 2 E. 6, cap. 
8, hath remedicd it if any Office were requiſite by the Common Law, the words of which A& are. And 
wheres one perſon or more is or ſhall be found heir to the Kings Tenant by Office where any other per- 
ſon is or ſhall be heir, or if one perſon or - more be or ſhall be found heir by office in one County, and 
anther perſon or” perſons is or ſhall be found heir to the ſame party in another County, &'c, Be it en- 


immediately, or after, at his or their pleaſure, and proceed and have like trial and advantage, as in 0- 
ther caſes of traverſe. By which it appeareth, that the party grieved ſhall have Traverſe (without ſpeak- 
ingof any Office) and proceed and have ſuch advantage as in other cafe of Traverſe 3 and in other ca 
of Traverſe there needeth not any Office. But it was Reſolved, That as the Caſe at Bar is, the-Plainti 
t to have an Office found before he can traverſe. And as to the firſt Objection it was Anſwered 
nd Reſolved, that in ſach ſpecial Caſe of finding of an heir, he who is right heir and grieved by the 
office, (hall have a new Writ of Diem clauſfit extremum; or Mandamus, For he is a ſtranger to the ſaid 
Office, and therefore the Office ſhall not conclude him. And the faid Rule, and the Books are to be 
intended, That the ſame perſon ſhall not have a new Diem clauſit extremum, or Mandamus, after an Of- 
ice once duly found ; but another perſon ſhall have one in that Caſe to prove himſelf heir, and there- 
with agree 3o Aſſ. p. 28. F.N. B. 261,262. 4 H, 7.15. 12 R.2. Livery 28. Stamf. prerog. 52. b. 
And that there ought to be an Office before he traverſe, the Common Law therein hath great reaſon 3 
for when the King is ſure of Wardſhip, or Primer ſeifin by Office, it is not reaſop that any one who pre- 
tendeth himſelf heiys ſhould traverſe the Office that the other is not heir, _until the King be ſure to have 
te # Pot by him, either by Ward(hip or Primer ſcifin 3 for then after the firſt Office avoiged by traverſe, 


the he might ſhew matter to bar the King of Wardſhip'or Primer ſeifin, which ſhall not be reaſonable. Al- 
yt lot the Common Law Enterpleader lyeth, where by two ſeveral Offices in one and the ſame County 
the ſeveral perſons are ſcyerally found heirs to one perſon, to oneand the ſame Land 3 Ergo, the party griev- 
tat | © may have a Writ to find an Office for him 3 for otherwiſe no Enterpleader can be: for the heir who 


heir Was firſt found heir ſhall have a Scire facias in the Chancery, againſt him who is found heir by the ſe- 
| Cond Office, (becauſe the King is in doubt to whom to make Livery) upon which it he appear, and ju- 
"ul, Tie the ſecond Office, for the tryal of the privity of the blood, then he ought to traverſe the firſt Of- 
yhen tice, ( for all the enterpleading ſhall be thereupon) and upon the tryal thereof, he who is found heir ſhall 
ibs, have Livery. So that it clearly appeareth, that he who traverſerh the Office in ſuch Caſe ought to have 
he- a Office found for him by the Common Law 3 and therewith agreeth 36 E. 3. Traverſe 44. 16 F. 4+ 
for Þ + F-N.B. 162, For he who ought to ſue Livery, ought to have an Office before that he traverleth. 
Qed Otherwiſe is it of a ſtranger who deſtroyeth the Kings Title, Vide 36 E. 3. Traverſ. 44+ 12 E. 4- 18, 16 
ict | E 4:4. 43 Af. p. 20. 9 H. 7.24. 5 E. 4, 5. 12 H. 6. 46 E. 3. bre. 618. As to the ſecond Objecti- 
5s | > It was Anſivered and Reſolved, That the faid Act of 2 E. 6. giveth-not traverſe to him who pre- 
Endeth himſelf to be heir againlt an Office found for angther heir, without an Office found for __ 


ated, that every perſon . grieved by any ſuch Office ſhall and may have bis or their traverſe 10 the ſame 
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þ for that is incident to it, which is not taken away by the general words of the AQ for then all Enter: | As 
i pleaders ſhall be thereby alſo taken away, which never was the intention of the A 3 But the-jntenc of | 
by : the makers of the At was, to take away a great doubt at the Common Law, which wagy if g,,. he % 
I found heir within age by- one Office, and afterwards another 15 found heir the ſame County of filll 
Bb age, if any traverſe and Enterpleader ſhall be immediately, oy traverſcand enterpleading (hal ſlay un 
bn til the full age of the Infant, was vexats queſtio, as it appeartti in our Books, ſeit, 36 E, 3, Trawſ, 44 
ih 5E. 4.4. 1H.7.14 FN. B.162. And therefore to oft that doubt was the Statute of 2 F, 6, made. | 
- | by which it is enaQed, That the party grieved ſpall have raverſe immediately 5 which word ( inmediay, 3 
"ON . proveth the Intention of the ſaid A& to provide for thelaid doubt, and to give him who was prievel/, 
| if i ſuch Caſe.a Traverſe preſently 3 but not to alter the frandation of the Traverſe, ſeil. Office, which ought 
j to be found for the party grieved before that he can raverſe : And where'the Statute ſaith, That he (;q 
& | have a Traverſe vralihely; it is to be intended thata< ought to obſerve all Incidents to a Traverſe: Fox 
2 the Office is the ground and foundation of his Fraverſe.. As to the FL cones It was Reſolved by the | = 
greater part, That a Bill of Reviver upon a Bil of Reviver ſhall not be admitted, for the infinitneg, Þ. 
For infinitum- in jure 3 And no” Wri/ of Journeys Accompts/ſhall be brought upon Journeys #- 
mpts. : But it was Reſolved by all, thats this Caſe is, the laſt Bill of Reviver was abſurd; For the 0 
-Game prayeth that the former Bill be reviveds and the firſt Bill prayeth, That Martha may Travers, ng +... 
Martha is dead. And ſo firſt the divoice'S long as itdoth remain'in force doth bind the Right; 2, Th Þ » -.- 
not finding of the Office doth diſable che/Plaintiff to traverſe the Office : And hſily, The Bill of Revins Mw 
. upon the Bill of Reyiver as this Cafe is, is not maintehable. | - — 
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lea of Serjeant Hele and Warwick,, whojoyned with him. v.41 
inform the Court of the cruch-of the ſtate which the King, that now is, hath inthe fidue of | = 
"= [t-Manors, parcel of the ſaid Dutchy , they repeated to the Court part of the AQ of T Hen. 7. go_—_ _ 
"Ming the Dutchy of Cornwall; And Henry Lindley demurred in Law upon the Replication of | : 
Attorney General, -with whom the Atyorney joined: The cauſe that I have made an abſtract _ 

"te Caſe fo compendious is, that I haveadded the whole Record at length, and if the Cafe ſhould 

[Elo putat large, it would extend this Caſe to an unneceſſary prolixity. Inthis Caſe four Que- 

&i b5wac thought worthy of conſideration. x. If the Inſtrument of 17. Marti, anno 11 Ed. 3, 

wennce Edward ; be a Charter made in time of Parliament, or a Charter eftabliſhed by authort- 

[Fo Parliament, and the ſame is the principal and fundamental point upon*which the whole dotti 


Aaaa depend. 
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7 be Caſe of the Prince. Parr Vit 

depend. 2. If there were any other A& but the ſaid Charter 3 and if there be any other 48 7; 
the King's Writ be good which alleges another At. 3. Admitting that the Fringe thall be Dut. 7 
Cornwall, what eliate Prince Edward ſhall have in the Honour and Dukedoni of Cornwal! bns 
how he hath it , by deſcent , or purchaſe : For it the Prince hath but a particularsliate, then _ 
che particular eſtate ended , the ſaid Serjeant Hele and his heirs thall have the ſaid Manor anti] "a 
And then a ſpecial Judgement ought to be given, with a Quoad , $&c. and no general Judgemen, 
that the Letters Patents ſhall be void, nor the inrollment cancelled, 4. If againlt ſuch Ad Pzrlj 
ament Nul tiel record may be pleaded. And thc Lord Chancellor,becaule that the Cauſe was of ws 
importance and conſequence, afſilted himſclf with one Judge of each of the Courts at W:tmig, 
ſe, Eoke chief Juſtice of the Common Pleas, Fleming chict Baron of the Exchequer, and FW llam, 
one of the Judges of King's Bench, ( for Sir John Popham, Knight , late chief Juliice of the Kin 
Bench , who was called toit, and heard ſome of the Arguments at the Barr, dycd dependino th 
Plea. ) And this Caſe was firorgly argued at the Barr, by Stephens the Prince*#Attorney , for th 
King, and by Serjeant Heron for the Defendants. And at another day by Doddridpe the King's $, 
licitour, and by Serjeant Hoxghton for the Defendans. And laſtly , by Hobart the King's Atty. 
ney General. And afterwards , the ſame Terme, the Cale was argued by Wiliams and the iy 
Baron in one day and at another by the chief Juſtice of the Common Pleas —_— Lord Chance, 


lour. And as to the firſt point it meh by the Lord Chanccllour and the faid Juſtices, Thy 
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the ſaid Charter was made by Authority of Parliament. And becauſe that Dzo funt inflrumeny 
omnes res ,. aut confirmaudas , aut imp nandas , Ratio &f Author tas , They confirmed their opinin 
1. by Reaſon. and then by Authoritics in Law- For the firlt they gave two Reaſons, ex wſeenjy 
cauſe , ; 

Firſt, Ex impoſſibili; and that for three Cauſes: 1. It ſhould be impoſſible it tne faid Charter wy 
not eſtabliſhed by Parliament , that the eftate , either of the Honour to be Duke of Cornwal, g 
the poſſeſſions thereef being limited in ſuch ſpecial manner as it is, ſhould be ſuthcicnt in Lay, Fo 
the limitation of both is, Hobendum & tenendum eidem Puci , & ipſius & beredum ſuorum Ren 
Anglie filiis primogenitis & did loci Dyecibus , In regno Anglie hgreditarie ſucceſſuris. So that he who 
ought to inherit by force of this Grarit , ought to be the firſt begotten Son and Heir apparent ofthe 

| King of Exgland, and of ſuch Rong as is Heir to Prince Edward, and that ſuch ticti begattean 
and "Heir apparent of the Crown ſhall inherit the Dukedom in the lite time of his Father, $ 
that if there be King Grandfather, Father and Son, now the Father being the firtt begotten 
of the Grandfather is Duke of Cornwall in the life of the King, and the ſame inſtani that the Grad: 
father dieth, the Father is King , and the ſame inſtant alſo the Son is Duke of Corawal, wid 
courſe of Inheritance being againſt the Rules of the Common Law, cannot be created by Chater 
without the force and ſtrength of an Ad of Parliament. And in this Caſe the eldeſt Sond th 
King hath this Dignity by right of Inheritance, in like manner as the eldeſt Son of Grandes al 
Peers of the Realm which have ſypexeminent Dignities in them, have in appellation and courele 
onely ; as if the Grandfather be a Baron, Father and Son are, and the King createth the Grandfati 
an Earl, eo inftante the Fatheris a Baxon in appellation and courtehie, and eco znftante that the Grab 
father dieth, the Father is Earl, and the Son Baron by courteſie. 2, It ſhall be impoffiblethttte 
poſſcſhans of the Dutchy ſhalt: be ſo annexed by. Charter in the ſame manner 'as the Chartadu 
purport 3 For the Clauſe of annexation is, Que quidem amuia Cajtra, Burg®, Vil”, Maneria, Ot, res 
Ducatui preſenti Charta noſtra pro. #0his & heredibus noftris annefiimus & unimus eidem imperprtus 
remayſur”*, ita quad ab eodem Ducatu aliquo modo nullatenus ſeparentur, nee alicui ſeu aliquid ti, 
quam dif loci Ducibus per nos vel beredes noſtros donentur, ſeu quomodolibet concedantur Wha 
indifſoluble and inſeperable annexation cannot be made in ſuch manner by Charter onely , without 
A of Parliament. 3. It ſhall be impoſſible by the Rule of Law, That an ettate in Land ſhouldack; 
and revive again, as by the Clauſe of Revivitication is intended by Charter onely 3 the whichCluſ 
is, . It2 quod prefer” Duci,, ſtu aliir ejuſdem loci Pucibus decedent, & filio ſeu filiis, ad qui du 
Ducgtus pretextu Doni & Conceſſionis noſtrorum predifiorum ſpefiare dignoſcitur , tunc non appow 
bus , idem Ducatus cum Caſtris, Burg*,Vilis, &c. ad nos vel heredes noftros Reges Anglie revends! 
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in-maniþbus noftris & ipſorum beredum noſftrorum Regum Anglie retinend* , quouſque de bujuſmi: | 
ſeu. filizx in difio.regno Anglia bereditate ſucceſſur® appareat , ut difium oft , quibus tamen ſncceſinh 
catum illurh cum pertinentiis , pro nobis & heredibus uoſtris concedimus & volumnus liberari , | 
prout ſuperius oft expreſſum. For although that a Rent newly created ( to which no man mayli Þ 
an antient Right): may ceaſe for a time, and-revive again, yet Land which is of a more ſolid nat 
and to. which another. may have an antient right., cannot {o doe, as it is refolveEd in Corbet's Cali 
the Firſt Part of my Reports. _ .. | | TY 
-- The ſecond Reaſon: was, ex-abſurdo, That ſix others being cteated Earls at the ſame rimefi 
the Honour of the Prince, all theix Creations and Donations ſhall be tirm and good in LW 
ſome of them , and the heirs of their bodies 3 and, to others in Fee-fimple, and that the Creation 
the Prince himſelf, and of ſuch a moſt noble Prince , and the Grant to him of the ſaid Caſiles, Me 
nors, &c., ſhall be either void in Law, or biit-an Eſtate at will 3 and eſpecially in ſuch a time 
there were Judges (who alwaies attended the Parliament) well learned and underſtanding the Lil 
Then it is to ſee what Authorities and Precedents there are to prove the ſaid Charter hath the 
of -an Act of Parliament. And the ſame was proved four manner of waies. 1, Out of the Chat 
{clf, and Authorities in Law agreeing to it, ' 2+ By Grants and Eftates by the Prince, and by La 
Patents of Kings. 3. By Judgements given according to the ordinary courſe of Law, and 
ons of the Judges in all the King's Courts. 4+ By Reſolutions in Parliaments, by the King 
hole Body of the Realm. | Y ; uf 
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T be Caſe of the Prince. 


1. In the Charter it ſelf made to the Prince two Clauſes were obſerved, which prove, chat it hath 
the force of an Ac of Parliament. 7. In the beginning of the Charter it is ſaid 6 Confſiderationis 70- 
fre inturts ad perſonam diledi & fidelis noſtri Edwardj, Comiti Ceftrie, filii 'noſtri primogeniti, inti- 
mos convertentes, volenteſque ejuſdem perſonam honorari, eidem filio nojtro nomen & honorem Ducis Cor- 
mubie de communi conſenſu Prelatorum , Comitym, Baronum, & aliorum de Confilio noftro 1n preſenti 
Parliamento convocat, exiſtent. Dedimus, &c. By which it appcareth, that the Charter was made by 
Authority of Parliament. And it was reſolved, that this Clauſe doth extend to all the parts of the 
Charter, which Clauſe of it ſelf had bcen ſufficient. 2. In the cloſe and end of the Charter, which 
js parcel of thc Reccrd, it is ſaid, Dat. per manum noſtram apad Weſtm, 17 die Martii, anno regni no- 
firi 11, Per ipſum KRegem (5 totum Confilium in Parliamento, Which Clauſe alfo proveth that it 
was made by Authority of Parliament. And it was more for the Honour of the King that the Cre- 
ation and Donation ſhould be in the form of a Charter, and that Witneſſes ſhould be called unto 
ſo that nothing ſhonld be omitted which belonged to a compleat Charter, and ſo principally to 
proceed from the King, as the Fountain of all Honour and Dignity 3 then if the Creation and Do- 
"ation had been onely by A of Parliament 3 in which all ſhould be Donours. Note Reader, If 
Letters Patents paſs by Bill figned without Privy Seal, the Patent is ſubſcribed , per ipſum Reger | 
(and then the Bill figned doth remain with the Chancellour for his Warrant: ) and when it paſſeth 


- byBill ſigned, and Privy Seal alſo, then the Privy Seal, and g* figned remaineth with the Clerk 


of the Signet , and the Lord Privy Seal hath an Extract thereot to make the Privy Seal , and then 
the Letters Patents are ſubſcribed , per Breve de Privato Sigillo : and if authoritate Parliamenti bead- 
ded, then it paiſeth according to the A of 27 Her. 8. cap.11. And when the King figncth the 
Patent it ſelf in the upper part, and the Signature and Great Seal go together, then it is ſubſcri- 
bed, Per ipſum Regem manu ſua propria, And when it is made by Authority and Conſent of 


Parliament , then it is ſubſcribed , Per ipſum Regem, & totum Conſilium in Parliamento , or to. 


the like effect, And it is to know , That in ancient times, as well when any Land, Franchiſe , 
or Hereditament , did paſs from the King of any Eſtate of Inheritance, as in the Creation, of any 
to Honour or Dignity by Letters Patents , the Concluſion was with His teftibus ; but of long time 


for Lands, Franchiſes or Hereditaments , this form hath been diſcontinued , and now is, and fo ic 


hath been of long time , the Patent concludes , Teſte meipſo., &c. But in all Creations to Honour 
and Dipnity by Letters Patents the ancient form of Conclulion of His teſtibas js continued 'to this 
day; And that Acts of Parliament do goe in the form of the King's Charter , we have many 
Examples in Law. 1. Mage Charta, made 9 Hen. 3. which beginneth , Imprimis ,' Conceſſimus 
Der, & hae preſenti Charta noſtra confirmavimus pro nobis & heredibus nofiris imperpetunn, &c. 
and the Charter concludes with His teftibus , and Datum per manum noſtram , as ours doth :.And 
although it doth not appear in the Charter it ſelf by expreſs words, that the ſame was by Authori- 


. ty of Parliament, yet becauſe that all parts of it croſs and change the Common Law , which a 


Chatter in ,it ſelf cannot doe, and it appeareth by the laſt Chapter , That 'for the ſaid Grand 
Charter, Archiepiſcopi , Epiſcopi ,« Abbates , Priores , Comites , Barones , Milites, liberi tenentes, 
O onner de regno noſtro dederunt nobis quintodecimam partem omnium_mobilium ſuorum: this Clauſe 


inthe Concluti6n of che Charter proveth the ſame by implication to be an AQ in form of a Char- 


ter,” And laſtly , the ſame hath alwaies had the allowance of an Adﬀt of Parliament, and there- 
fore ought to be fo taken 3 which is a ſtronger Caſe then ours is, for here are full and expreſs words 3 
and Any 21 Edw. 3. brev. 881, in the Earl of Chefter”s Caſe the 11. Chapter of Magna Charts, 
Yd Communia Placita non ſequant. Curiam noſtram , is cited. to take away. the Juriſdiction of 
the King's Bench 3 And this Grand Charter hath been allowed and confirmed above thirty times. 
Sythe AG of 21 H. 3. de anno Biſſextili , the ſame beginneth, Rex Jaſticiariis ſuis de Banco, &c. in 
the forme of a Patent or Writ. The Statute of ProteGions , Anno 33 E. 1. de conjundim feoffatis,, 


Ano 34 E. 1. which beginneth , Rex omnibus ad quos, &c. and concludes, In cujus rei teſtimouium 
ba Literss noftrus fieri fecimus Patentes, Teſte, Kc. So the Statute of Articuli Cleri beginneth, Edw. 


bn 1-9 Omnibus ad quos, &c. and concludes, 1 cus, &c. Teſte; &c. Two Statutes made Anno 
14E3\bne pro Clero,And the other concerning England, that it ſhall not be in the ſubjecion of France, 
and many other As of Parliament are made in the form of the King's Charter, | And it was re- 
folved/that theſe words in an AG or Charter, ( By Authority of Parfiament ) are ſufficient to. make 
the ſame an Ad of Parliament. Brafon calleth the Court of Parliament, Magna Curia, Magnum Con- 


flinm, and Commune Confilium regti. The ſaid Statute de anno Biſſextili: Rex per Confilium fide- 


| hum ub4itorum : The Statute of Bigamie , Anno 4 E. 1. In preſentia venerabillium patrum quoryn- 


Yam iſcoporum Anglie, & aliorum de Conſilio Regis. 7 E. 1. De Religiofis, De Concilio Prelato- 
"um, Comitum, Baronum, & aliorum fidelium regni noſiri, de Conſilio noſtro exiftentium, providimus, 


 Fatuimus, ordinavimus : And in the beginning of the Ac, Dominus Rex in Parliamento ſuo Statuta 


Hadi, 1; E. 1. The Statute of Wincheſter, in the purview of the Act it is ſaid, Our Lord the King, 
abate the power of Felons, hath eſtabliſhed a pein in this cafe, &c. And in the end of the ſaid Act 
We Ring commands and forbids, That from thenceforth neither Fair nor Market be holden in 


b Chirchyards \ Oc. 20 E. 1. the Statute De vocat. ad Warrant. Dominus Rex de Communi Confilio ſuo 
fatuir The Statute of Appellatis 28 E. 1. Dominus Rex in Parliamento ftatuit 27 Edw.3, cap. r. 
| Staple, the Court of Parliament is called the Great Council: and 'many Acts to this purpole were 
b Cited, to ſhew the variety of penning of Ads of Parliament : and the original Writs, which ar2 
| Cunded upon any Statute ſay , Qxare de Communi Conſilio regni neftri Anglie, proviſum ſu, &c. 


and. the Writ upon the Statute of Labourers ſaith , Cum per Confilinm noſtrum de communi utilitate 
Mon; ordinatum ſit, 11 H.7. 27. If an Ac of Parliament be penned by afſent of the-King and of the 
vrds ſpiritual and remporal , and of the Commons 3 Or it is enaGed by Authority of Parliament, 
Aaaa 2 it 15 
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and upon deliberation diſcerned and adjudged ): gave ſuch anſwer , It is agreed by the King 


[ 23] 


it is a good At; but the moſt uſual way is, That it is enaGted by the King, by the afſent of 
the Lords Spiritual and Temporal , and of the Commons , 7 Hen. 7. 14. & 34 Edw, ;, 1, - 
and there it is (aid, that there are many Statutes which are indited, 20d Dominus Rex ftatuy. . 
if they be cntred in the Parliament Roll, and alwaics allowed for Acts of Parliament, it ſhall '® '* 
tended that it was by Authority of Parliament : But if an Ac be penned, that the King with -. 
aſſent of the Lords, or with the aſſent of the Comnfons, it is no Ad of Parliament 3 for three Ou » 
to aſſent to it, ſe. the King, the Lords and the Commons, or otherwiſe it is not an Ad of Pats 
ment 3 and the Record of the At-doth cxpreſs againſt which of them gave their aflent, the fam 
excludeth all other intendments that any other gave their aſſent : and ſo it is the difference betmee, 
a general and particular penning of an Act of Parliament. Vide 8 H. 6, cap. 29.and 5 R. 2, cad. 2, cf 
Fugitives: 21 E. 3.60. The Biſhop of Norwich his Caſe. And at this very Parliament of 11 x ; 
Henry, ſon of Henry Earl of Lancaſter, was created by Charter, ad requiſitionem Prelatorum, + p,. 
cerum 5 Commnnitatis regni noſtri in inſtante Parliamento noſtro apud Weſtm, convocat. to be Earl of 
Derby, to him and the heirs males of his body. Alſo by onother Charter, the Ring created Willa, 
de Bohun, de communi aſſenſu Prelat”, Comit” , Baronum , & aliorum de Confilio noſtro in Preſent 
Parliamento noſtro, Earl of Northampton, to him and the heirs of his body. And at the ſame Par. 
liament by Charter created Hugh de Audley Earl of Glouceſter, de definito difi. Parliam, niftri Conf. 
lio, &c. And by Chatter with the like words the King at the ſame Parliament created Wl, ge Cha. 
toy Earl of Huntingdon in tail ; R#bert de Ufford Earl of Suffolk in Fee-timple3 Will, de Monte a, 
ts Earl of Salibury in Fee-fimple 3 and all theſe were Creations with Donations, ad ſuſtinend, une 
& onus, by Authority of Parliament , in form of the King's Charter , with Hzis teſtibus , and one 
with ſuch ſubſcription , Per Regem & Conſil, in Parliamento; and ſome, Per Regem & Conflizm in 
pleno Parliamento z and others, Per ipſum Regem & totum Confilium in Parliamento ; all which are 
of one effet. And thoſe were the Proofs collected out of the Charter it (elf , and other As of 
Parliament which are penned in the form of the King's Charter. 

2. The fame is proved by Letters Patents, as Ex rotul. Patentium de anno 14. E. 3. num. 18, whic 
was within three years after the Charter 3 The King granted to the Prince, by the name of Ednul 
Dake-of Cornwall, &c. to be Licutenant of the Realm ſo long as the King ſhall be beyond the&, 
In anno 21 E. 3. ex rot, patent. in Turre, The ſaid Prince ( within ten years after his Creati) 
for the fine of a thouſand Marks did demiſe to Tideman de Limbergh, Cunagium Stannarie tain 
catus Cornubie pro tribus annis, necnon emptionem Stanni tam infra diium Ducatum Cornubie qu 
Com. Devon. fofſt & fodiendi quod vendi debet, Reddendo annuatim three thouſand Marks; which th 
Prince could not have done, if he had but an Eftate at will, as at the firſt he had not, if the ail 
Charter had not the force of an A of Parliament. Other Letters Patents were cited. in 5M, 
ex rot. patent. ibidem, . Rex, &c. Sciatis quod Regnum Angl. primogeniti filii in Ducatum Cornub, bet 
ditarie ſucceſſur', And divers other Patents were cited to the fame effec. | 

3. The ſame is proved by Judgements and Reſolutions of Judges 3 In 18 Af pl. 5. Thory fait 
That it was adjudged in Parliament, that if a gift be made to one and to his heirs males, thaths 
Siſters and other heirs collateral, as well as heirs males, ſhall be inhericable , becauſe upon fi 
gift he had Fee-fimplez andit was inferred , that ſuch Reſolution might well be at the-Parlianet 
11 Edw.3, where the {aid Creation of the Prince, and annexation of the ſaid Lands, were ina 
fideration: And becauſe the ſame. could not take effe by gift or grant , it was adviſed thi 
ſhoulg be by Ac of Parliament, becauſe there was not any ſuch deſcent or courſe of Inhaitae 
by the Common Law, 21 Edw. 3, 41. where the Manor of Berkhamſted was by. the (aid Chutt 
-annexed to the faid Dutchy, the Judges there allowed the gift of the ſaid Manor'to be good tote 
'Prince , which could not be, as it hath been often ſaid, if it had not the force of an AR of ful 
ament. 39. Edw. 3.12. The King, anno 11. of his Reign, at his Parliament holden at Weſmiſt, 
wade the Prince Duke of Cornwall, and many others Earls of this Realm, amongſt which ws#i. 
de Monte acuto, Eaxl of Salisbury.. And in'43 Afſ: pl. 15; & 45 Af: pl. 6. the gift and aneutio 
of the poſſeſſions of the ſaid Dukedome granted by the ſaid Charter unto the Prince was alloned 0 
be good. 50 E. 3. inter record, in. the Tower in-the ſame year.” Johann. the Wife of the ſaid Pune 
was by order of Law endowed in. Chancery of the poſſeſſions granted by the ſaid Charter toll 
Prince her Husband z ergo, thg Charter did convey an Eftate of Inheritance to the ſaid Prince. # 

"20 5 H. 4. ex Rot, Parl. the ſame year a Petition. in Parliament was exhibited by.the Commons, 
the Reſumption of all. Grants and Letters Patents before made of the Lands of the ſaid. Dutdy: 

Cornwall, to which the King and. the Lords with great Gravity-and Juſtice , knowing the-dup 
ſuch private Bills would introduce, although the:ſame doth concern the King's eldeſt Son (4n& 
cellent Precedent to.give a Caveat to paſs few or no private Bills between ſabje& and ſubje&, bit 
referre them either to the Courts of Equity , or of Law , where, the Cauſe may be duly exam8® 


Lords in Parliament , that the aid Lord the Prince have Writs of Scire facias , or other recoR} 
the beſt he may have by the Statutes. and Laws of the Kingdom , according as the Caſe doth it 
quire. And thereupon a Scire facias was brought in the name of the King at the Petition: of 
Prince, T; (we, Hen. 4. in the Chancery, to repeal a Grant which Rich. 2. made ( and which 
confirmed by King Hexry the Fourth ):of the Manor of Risberghe, parcel of the ſaid Durdiſ,, 
Sir Lewis Clifford , and his heirs, who, was returned, ſummoned, and made default z Per 4% 

adviſament' Tuſticiariorum,, &c. conſfideratum fuit tunc & ibidem., quod Litere predif pref® | 


vicd ut prefertur falle revocentur  &.adnullentur, &, Another Scire facias was brought 4 
Fen. 4+ in the name of the King , at the Petition of the Prince , in the Chancery , to repeal ? 7 
made by King -Richard the Second , and confirmed by King Henry the Fourth , of the — 


Helen, 


Mando d 
Held 


EOS” 


ry - 9 DEW co  — 


| The Cale of the Prince. | 


Helefton, in Keriter in the County of © , to Nichols field, r 
qr their 11ves : And at the BRCturne of the Seire facius, ſc. Ofiab, Hill. ' The Prince by 1oomas Bejton 
his Atturney appearcd , and the laid Margaret allo, hcr Husband being dead. Er predidus Priz- 
es petit 'quod Litere predict. in forms predifia fat. revicentur & adnibilentur , & quod predifium 
manerium > &Ce 11 manus Down Regis ſeifatur ,& eidem Principi Funquam membrum oy parcel 
Nucatus predic juxta formam + effeftium diforum doni & conceſſions , & unions prefaii avi Domini 


Regin, habhendum & tenendum, liberetur, And that Record was dclivered by the Chancellour in 


the King's Bench ( Gaſcoigne being then chict Jultice ) and thereupon Margaret pleaded the Grant 
of Riny, Richard the Second to her for lite, and prayed in aid of the King, and had it, and the 
Court gave day, &*c. And the Prince at the day brought a Procedendo in loquela , dum tamen ad 
. dicinm reddendum Domino Rege inconſulto nullatenus precederetur : and thereupon Margaret made 
1efault, and thereupon day is given to the Prince, &c. At which day the Prince brought a Proce- 
Jndo ad judicium, upon which the Court gave Judgement as tolloweth : Confideratum eſt, quod. Ut 


tere pred” in forms pred” fatte revocentur & adnullentur, & quod ditium manerium, &c. in manus Do- - 


mini Regis, KC. ſeiſtatur, Of eidem Principi tanquam membrum & parcelP Ducatus preditii juxta for- 
man i effecium diftorum dont , conceſſionis & unionis prafati avi ditii Regis, babendum & tenendum 
teretur, And in Mich. 3o Hen. $. in memorandis Scaccar, Rot. 16. the Record faith, Ad Parlio- 
ment, 11 E. 3. tent. inter alia ordinatum & inafiitatum fuit, quod Comit Cornubie imperpetuum mo- 
raretur ut Ducatus fiP ſenior. Regum Anglie qui eſſent Reges propinquiores Reg. abſque aliquo mo- 
&y donari, &c, And there is no opinion in Law againſt it 3 for the Caſe in x Mar. 94. Dyer is ſuch 
(the Record of which I have ſeen, which is entred Trin. 7 E. 6, Rot. 303. In a Replevin by Tho- 
ms Chafine, Eſq. againſi the Lord Stowrton, for taking, &c. at Meere in the County of Wilts, the 
Defendant did avow for damage feſant 3 and becauſe the place where doth contain two hundred 
acres of Land, whereof King H. 8. was ſciſed in feez and' 35 Hen. 8. demiſed the ſame to one Py- 
fer for years , who granted the ſame to the Lord Stzrton, and in barr of which avowrie, the De- 
 fendant Chafins pleaded, 2rd Dom. Rex Edw. quondam Rex Angl. tertius, progenitor dom. Reg. nunc, 
fuit ſeſt. de manerio de Mere in Com. pred. unde, &c. in dominico ſuo ut de feodo in jure Coron, ſue 
Ang). & fic inde ſeiſtus exiftens , ad Parliament. ſuum tent. apud Weſtmonaſt. in Comitatu Midd. die 
Lune proim. poſt feſtum $ ani Matth. Zoſtoli anno regni ſui undecimo, inter cetera, per afſenſ. omni- 
am tamPrelat*, Comitum, Baron', & aliorum, quam genitum de communitate, accordatum fuit, Duod 
pro honor difli nuper Regis & terre ſus, & ad fortificationem ejuſdem, & pro eo quod ex antiquo eſſet Dux 
Cornubie, quod diff quondam Rex preficeret Dominum Edw. filium ſuum tunc Comit* Ceſtrie, Ducem 


Cornub, & quod filins ſenior regn. Angl. viz. illi qui eſſent prox. bhered. de regno Aug, eſſent Duces 


Cornub, & quod did. Comitatus efſet dig, dom. Edw. in nomine Ducatus , & quod difi. Comis. Cornub. 
imperpetuum moraretnr ut Ducatus filiorum ſenioram reg. Angh+ qui eſſent prox. heredes regni abſque 
alt donat, exiſten* ,” prout in eodem atiu , inter alia, plenius continetur, Poſteaque pred. nuper Rex 
Edwerdus tertius ſeiſitus exiſtens de pred” Maner. de Mere cum pertinentiis unde, &c. in dominico ſuo 
ut de ftodo &* jure, ut de jure coron. ſue Anglie, per Literas ſyas patentes , quarum dat* eſt apud 
Vifm, xvij. die Martii, anno regni ſui undecimo, & in Cufla bic prolat”, recitans per eaſdem, quod 
cam nnpey perſonam dilefi &: fidels ipfius nuper Regis Edw. tunt Comitis Ceftrie filii ſui primogenits 
bomrare volens : Eidem filio ſuo nomen & honorem Ducis Cornubie dederit, ipſumque in Ducem Cornub. 
prefecerit, &+ gladio cinxerit, ut decerit, Dederit & conceſſerit , &* per eaſdem Literas ſuas Patentes, pro 
kD beredibus ſuis confirmaverit eidem filio ſuo ſub nomine & honore Ducis dit. loci, inter alia, pred. 
aneriam de Mere, cam pertinent” : Habendum & tenendum eidem nuper Duci & ipfius + hereduni 


 Jurum Regum Any). filiis primogenitis, difti loci Ducibus, in regno Anglie hereditarie ſucceſſuris, quod 


n Manerium cum pertinentiis , idem nuper Rex Edw, 3, prediti. Ducatui pro ſe & beredibu# 
ſnir per predic? Literas Patentes , inter alia , annexit & univit eidem in perpetuum remanſur', ita 
awd, &c, And further pleaded the Clauſe of Revivification, as in the Charter,- By force of which 
AR; and of the ſaid Letters Patents, the ſaid Edward the Prince fuit ſeiſitus de Manerio predids, 
merdlia, eidem Ducatui unit” & annexo & ejuſdem Ducatus parcell. in dominico ſuo, ut de feodo'& 
jm And afterwards the ſaid Prince Edward died, by which'King Ew. 3. was ſciſed of the faid 
Manorin fee, and'then he dicd', and the fame deſcended to King Henry the Eighth , #t conſan- 
gener beredi ipfins Edw. 3. and afterwards" King Hen. 8. had ifſue Edw;'6. his firſt begot- 
ten Son, by which he was Duke of Cornwall, &c. And afterwards King Her. '$. made the heal to 

", proxt, &c. And afterwards King E4. 6. anno 4. demiſed the ſaid two hundred acres to Cha- 
fie rone and twenty years, upon Which it was demurred in Law; ' And becauſe the faid Charter 
Alli Eaw. 3. was pleaded (without authority or force of Parliament) there it ſeemed, 
| Eirlt, thac the Prince had but an Eſtate at will. Ss 0 
Nos ndly,” that the King could-not unite ,and annex the ſaid Manour to the ſaid' Dutchy by his 
*<eteers' Patents without Authority of Parliament, and make it parcell of the Dutchy; and to 


| iter the form 'and courſe of the Dutchy. 


| "Miraly, per mortem" Ducis Cornubie, the'Manour came to the King as an Eſcheat for want of a 


| hey frſt begotten Son, and was then knit and rejoyned to the Crown in lieu of the Seigniory, 
| the 


fthe birth of any other Son it could not be ſevered, &c. And although that all that was but 
a "rap n of the Chancellour 3 for the Book ſaith, ©uod Fuſticiarii noluerunt argueve iftum"taſum, 
CY opter pregnantiam Marie 'Regine. But if the ſame opinion ſhould be admitred ,* yet it 
"5 nothing againſt this Reſolution 3 for by the ſaid AR mentioned in the Plea, nothing'paſſeth, 
Air Charter ought to paſs the faid Manour, and the ſame cannot paſs in' ſuch manner withouc 
Dutch, 7 of Parliament, nor the Charter alone could not annex the ſaid Manour to be parcell of the 


7, and the Charter was not pleaded to be made by Authority of Parliament. And for the 
Aaaa 3 opinion 


Cornwall, to Nicholas Sarnfield, Knight, and Margaret his W ite, 
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T he Cale of the Prince. 
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opinion in Altouwood's Cale, in the Firſt Part of my Reports, it is there ailo admitted, that the faid 


Grant was onely by Charter. | | 
4. It is proved by Judgements and Reſolutions of the Judges in Parliament , That the (ajd Char- 


ter hath the authority and force of Parliament 3 1. ex Ret, Parliam, anno 5 Hen, 4. a Judge 
ven in Parliament againſt Sir John Cornwall and his Wite Countcls of Huntingdon, t 


Ment ot. 
. UV 
for Ccrtain Mz 


rours which ſhe had of the Dutchy of Cormwall, and which were annexcd to it ; allo by the A4 of 
33 Hen, 6. which ſee inter originalia de 35, Hen. 6. roz. 29. ex remem. Theſaurar. n Seaccario: F4 Hh 
Kot, Parliamenti de 9 H. 5. where it is retolved and athrmed by both Acts of Parliamert \ that the 
faid King Edw. 3. by his Charter 17 Marti: anno 11. of the common affent and counlell of the p,,. 
lates, Earls, Barons, of others of council in, his Parliament, gave, &c. as in the Charter, Ang it i 
provided by the ſame Actof 9 Hen. 5. That the Manour of Iftelworth which was annexed by th 
ſaid Charter, &c. ſhould be ſeveral and difannexed 3 in which two things were obſerved, 
* 1. That the ſaid Charter of King Ed. 3. hath the authority and force of Parliament, 
2, That the ſaid Manour of Iſtelworth was ſo annexed that it could not be ſevered and difanncxeg 


but by A of Parliament : and all the ſame is affirmed alſo by another Ad of Parliament 


3 @nng 3 


Hen, 6. ex Rot, Parliament. Vide the At of 3 Edw. 4. ex Rot. Parl. and the Act of 32 Edp,. 7, 
eodem Rot. of a very long exchange between the King and the Ear] of Huntingdon, which AG i; 1, 
voked by an At made 11 H. 7. And fee the At of 1 H.7. ex Rot. Parliament, of the fame year 


( part of which is pleaded by Serjeant Hele and Warwick Hele, ) by which it is enacted that He 


nn, 
ſhould have and hold the Dukedome of Cornwall, &c. to him and to his heirs, in as large and angl 


manner and form, &c. as the Kings H. 6. and Edw. 4. or any of them enjoyed the ſame Manoyy, 
But they omitted this ſubſequent Clauſe, ſc. And be it alſo ordgined and eſtabliſhed by the ſame qyj,. 
rity, that whenſoever our Sovereign Lord by the grace of God have firjt a Son of bis body lawful ly. 
gotten, and that the ſame Son and Prince have and enjoy the ſaid Dutchy of Cornwall, &c. ins any; 


and large form and manner as any Prince , firſt begotten Son of any King , hath had or enjoyed befire | 


&, 


thir Ai. Andall that which hath been ſaid , is reſolved and affirmed by Authority in Parl:ament, 
anno 32 H.$. mentioned in the Scire facias 3 for which it was reſolved by the Lord Chancellour ad 


| the ſaid Juſtices , That the {aid Charter hath the authority and force of an Act of Parliament, 


As to the ſecond Point it was reſolyed , That the. Charter having the authority and force of Py- 
liament, is ſufficient in it ſelf, without any other AQ 3 and if the King's Scire facias hath ſufficient 
matter it ſhall never abate for ſurpluſage not material. Vide 4 Hen. 6. 16. 45 Edw. 3.6. a. 40 
Þ4. 26. Vide the Act of 9 Hen. 5. For there it is affirmed by the whole Parliament , That at the 
Parliament holden at Weſtminſter the Monday next after the Feaſt of Saint Matthew the Apollein 
the 11, year of the reign of King Edward the Third , among other things, it was agreed, That 
the eldeſt Sons of the Kings of Exglaxd, ſc. thoſe who ſhall be next heirs to the Realm of Eylad, | 
were Dukes of Corawall, and that the County of Corawall ſhall alwaics remain as Dutchy t the 
eldeſt Sons of the Kings of England", which ſhall be next heirs to the ſaid Realm, without be 
ing given el{ewhere,. And thereupon King Edward by his Charter 17 Marti then next following, 
of common aſſent and counſel of the Prelates, Earls, Barons, and other of his Council being, the 
faid Parliament gave, &c. but the Court did relic upon the King's Charter, with the authouity ad 


aſſent of Parliament. 


As-to the third Point'it was 


F 


cold ; That the Prince hath an Eftate in Fee-fimple in. the fad - 


Dukedom : for every Eftate of Inheritance is either Fee-fimple or Fee-tail, and the ſame js yota 


Eſiate tail, for it is not limited or refirained cither by 


expreſs words or by any that do amount t - 


ſo much, to the heirs of the body of the Prince 3 for the Gift is not to the ſaid Prince, & ipfu $6 


be King of England. 


Chancellour and the ſaid Juſtice 
Poſſcihons of the ſaid Dutchy, ;. .-., 
As to the fourth Point it was reſolved , w 
of the-Judges ex officio ought to. take notice,: the other party. cannot plead Nut tiel record ; Fit 
ſuch Act the Judges ought to take-notice : But.if it be miſrecited; the party ought to demur io 8 
upon it. - And in that caſe the Law is. grounded upon great-reaſon 3 for God defend if the Re F 


red, ſuorum Regum Anglie filiis vor; 5 
gotten Son of the heirs of the Black 


Which manner of limitation was ſhort, excellent, and curious 3 for toni 
an Eſtate of Inheritance theſe eſſential words. ( his beirs ) were not omitted, although thaaſter- 
wards they were qualified, as by the limitation appeareth. And that the ſame was an Ellagotls- 
heritance is proved. by the ſaid Record of 50-Edw: z. by which it appeareth , That the Wikeo the 
Black Prince was endowed. | And it appeareth by the Book of 21 Edw. 3. 41. that the ſaid Riot 
in the ſaid Manour of Berkbamſted (parcell of. the ſaid Dutchy, of Cornwall ) had Fee: Agditx 


” 


That againſt a general A of Parl. or ſuch 


the ſaid long Exchange between the King and the Earl of Huntingdon, there the Princeis adjulge 
to be ſeifed of the Dutchy of Corywal in Fee-limple 3 and it was unanimouſly reſolved by cheat 
$, \That the Prince hath a Fee-ſimple by deſcent in the Honour?” 


So that he who ought to inherit ought to be tulth- 
rince, be it heir lineal or collateral 3 but ſuch heir ouglt © |; 


ſaid Judgements in. 5 and 6 H. 4. prove itz forchere Judgement generally is given, That the Lit 
ters Patents ſhould be xevoked and made void, &c. which Judgement'could not have beep givca,\f 
any Eſtate, or Reverfion, or Poſſibility did retain in the Patentee,. for then the Letters Patents ſhl 
- not be made void, but the Judgement ſhould be that the Letcers Patents ſhould be made void al 
annulled as to the Eftate of the Prince. Alſo it appeareth by.the Law de 33 H, 6. ex Rot.P ath ad 
by: the Act of: Parliament. 38 H,6. out of the ſame Roll, that Edward, c}delt Son of H, 6, but 
his Livery as inheritable by deſcent due to him by.bixth- right 3-and ſo had Edward, the tilt be 
gotten Son of Edw. 4. and Arthur, the firſt begotten Son of Hea..7. to whom Livery was mt 
the ſaid Dutchy. which belonged to them jare bereditario, - In anuo,22 E. 4, ex Rot. Parliami®:" 


aq wat Þ- 


Par VII 
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d ich acts (Fall be loſt, or burnt by Fire, or other means, that the fame ſhould be to the gene- 
- prejudice of the Commonwealth, but although that it be loſt or burnt, the Judges by Printing, 
. - by the Record in which it was pleaded, orby other means, may inform themſelves of it. Sce 


{ Partridge and Croker's Caſe. &c. Plowd. Com. fol. 78. , 
I- And it was reſolved, that this Act, which concerneth the King, and the Prince which ſhall be the 


: frt Legotton Son of the King and heir apparent to the Crown tor the time being, perpetuis futuris 
: temporibus, 1s ſuch an Act whereof the Judges and all the Kingdom ought to take notice: For every 
l ſubje& hath an intereſt in the King and none of his ſubjects whois under his Laws aredivided from 
4 him, being their Head and Sovereign, fo that the bufine(s and things of the King doth touch the 
: whole Kingdom, and eſpecially when the ſame concerneth the Prince, the tirti begotten Son of the {| 5 *? 
K King and heir apparent to the Crown , Coruſcat enim Princeps radiis Regis patris ſui, & cen- 


ſetur una perſona cum ipſo Rege, as it is ſaid in the Act of Parliament of 38 Hex, 6.. And therefore 
if any one intend the Death of the Prince, and declare the ſame by open act, the ſame is Treafon, by 
d the ancient Common Laws of England, and fo declared by the Statutes of 25 Edw. 3. 1 Hen. 5. 7. 


L If the Prince, as Prince of Wales, hath Judgement to recover, and afterwards the Crown defcendeth 
6 anto him, he as King ſhall ſue execution. And with the reafon of this Reſolution in this Point 
- apreeth the Rule of the Court in Plowd. Com. in the Lord Berkley's Cafe, 231. That the AG of 
, 35 Hen. 8. which concerneth the capacity of the Queen, was ſuch an A& whereof the Judges ought , 
h to take knowledge , becauſe the ſame concerneth the King's Wife, and by the ſame reafon in this 
* Caſtof the Prince. And it was agreed, That if-Nw# viel record ſhall be admitted to be pleaded in 
4 this Caſe , that the ſubftance and ce of the Record is ſufficient to maintain the faid Scire facias , 


dothappear in the Record exemplitied under the Great Seal. It was alſo reſolved; that the Ag of 

; Eliz, of Confirmations of Letters Patents pleaded by Serjeant Hele and Warwick, Hele do not 
extend to this Caſe for two manifeſt Reaſons. 

1. Becauſe the AR doth ſupply onely certain particular defects, as Miſnoſmer of the Manors, &c; | 29 ] 
Miſtecital or non-recital of Leaſes and other ſpecial ImperfeRions mentioned in the AR. | 


i 2. The A& maketh the Letters Patents good onely againſt the King, his heirs and ſucceſſors ; 
withafaving to all others , and therefore without queſtion the Right of the Prince cannot be bound 
4 thereby: And that the Act of x Hen. 7, which-the ſaid Serjeant Hele and Warwick, pleaded, as 
S amici Curie to inform the Court of the truth, helped them not 3 for by the ſame it is enacted, That 
E King Hen, 7. ſhall have to him and his heirs the ſaid Dutchy in as ample and large manner as H. 6. 
ie orE, 4. had it z which words of reference preſerve the Dutchy of Cornwall according to the Limita- 
4 tion of Creation by the Charter of 11 E. 3. But in truth the Serjeant and his Son have not perfor- 
1 med the office of a good friend 3 for they have omitted one Clauſe in the ſame A which expreſly- 
"ah concerneth the preſervation of the ſaid Dutchy of Cornwall to the firli begotten Son of the King, &c. 
a ' andtherefore they have endeavoured to deceive the Court and to ſuppreſs the truth. And laſtly it 


weteſolved that in ſuch Scire facias brought by the King to repeal Letters Patents made of any 

Fo pacel' of the Dutchy, to the end that the King may make Livery to the Prinee, that theKing or | : 5 5 
the Prince may reply to any Barr pleaded by the Defendants and both waies are good in Law 3 but 

the beſt form is that the King's Attorney till Livery be ſued do reply, as he did in this Caſe-at Barr; 

And as to the Clauſe of Non obſtante in the Letters Patents of Queen Elizaberb , it was reſolved , 

thatthe ſame cannot take away the force of the ſaid Ads of Parliament nor prejudice the Prinee that 

nwis of his Right in the Dukedom. = | | WIRE. "2 

| Andin this Cafe divers things were obferved : 


7. That the eldeſt Son of every King, after the ſaid Creation, was Duke of Cornwall, and ſo al- 
lwed3'as Henry of Monmontb firſt begotten Son of Hey. 4. and Henry of Windſor, firſt begotten Son 
o Hen, 5; and Edward of Weftminſter, the firſt begotten Son of Hen. 6. and Edward of Weſtminſter , 
the firſt begotten Son of Edw. 4. and Arthur of Wincheſter, the firft begotten Son'of Her, 7. and 
Eiwird of Hampton, the firtt begotten Son of Hen. 8. And all theſe have enjoyed the ſiyle, ho- 
nurand pofſeſhions of the faid Dutchy of Cornwall , ſo that the poſſtſſion hath been alwaies with- 
oit interruption with the firft begotten Sons of the Kings at all times after: the ſaid ercation' in 
I Ep, 3+ which is about three hundred years : So rhat after the creation there was never any firft 

| ®8otten.Son of any King but he was Duke of Cornwal. 
2. That Richard de Burdeaux, who was Son of the black Prince, was not Duke of Cornwall by 
bree'of the faid Creation 3 for although that after the death of his Father he. was heir apparent to 
theCrown; yet becauſe he was not the firlt begotten Son of any King of England {( for his Father 
Gdin the life time of King Edw. 3.) the aid Richard was not in the limitation of t rx Edw. 3. 
and theiefore in 21, 50 E. 3, he was created Duke of Cornwall by a ſpecial Charter : Nor Elizabeth 
[the eldeſt Daughter of King Edw. 4. was not Dutcheſs of Cornwall / for ſhe was the brit begotten 
- venter'of the King, and the limitation is to the firſt begotten Son, Neither was King Her, 8. 
inthelife of his Father , after the death of Prince Arth«r his Brother, by force of the faid creati- 
M Duke of Cornwall z for although he was the ſole Son and heir apparent of Hez. 7. yet forafinach 
whe A evo the firſt begotten Son, he was not within the ſaid limitation; for Prince Arthur was 

|  degotten Son. - . | 

3: The great care and regard that every King hath from time to time of the ſaid Creation to Pre- 


chr | - hes __ Dukedom to his eldeft Son. And after divers Continuances the Judgement was given 
p ! ower ps | - 

3# ihr" Tuper quo viſe '&+ plenins intelletis omnibus & fingalis premiſis per dileflum & fidelem Confiliar? 

record Þ ; ! Domini Regis nune Thomam Dominum Eleſmere Cancel. Anglie & per diff Cur' bic, babitaque 
i *Pereund' Dominum'Cancellar, &' difam Cur, bic matur, & diligenti liberatione & adviſamento cum 


Johanne 


[30] 


FI 
Ju 
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Calye's Caſe. Parr VI 


Johanne Popham, Milit', capitali Faſtic' difi: Domini Regis aunc ad Placita coram ipſo Doming Rs A 
tenend? aſignat, Edwardo Coke, Mil", capitali Fuftic, ipfuus Domini Regis de Communi Bancy, Thy 
ma Flemming, Mile, capitali Barone de Scaccario ejuſdem Domini Reg & David Williams, Mi, 
uno Juſtic® ditti Domini Regis, ad placita coram ipſo Dom. Rege tenend, aſſignat”, videtur eidem Dom. 
no Cancell, & difie Cnr. hic} Quod plac. pred. Johannis Hele, & Warwici Hele, per ipſos ſuper, ;, 
barram placitat' ac materia im eodem placito content. minus ſufficiens in Lege exiſtunt ad manuteneyp 
rod pred. Litere Patentes predig. nuper Regin. Elizab. de predidiis maneriis Weſt Taunton, q,,' 
lowia, & Landulph pred”, cum pertinen', in forma predifa fa@', revocari & canceliari, aut quod my. 
neria il cum pertinen” in manus digi Dom” Regis nunc capi@ ſeiſiri non debeant, prout pred Henricos 
Hobart Aitornat. dicii Domini Regis generalis, qui, &&c. pro eodem Domino Rege ſuperjus inde olþ. 
[31] gavit., Et quod prediium placitum predidi Henrici Hobart Atturnat, digi Domini Regis tunc Pehe. 
ralis, per ipſum pro eodem Dom. Rege modo & forma pred. ( ad barram predid. Henrici Lindly 
Superius replicand. placitat*, ac materia in eodem placito content, ſufficien* in Lege exiſtunt ad tre 
cludend' prefar” Henric? Lindley 2 dicendo, quod non habetur aliquod tale record, alicujus talis 4y, 
Parliamenti predifii nuper Regis Edwardi tertii edit', nec aliquod tale record. predif, Charts per euy. 
dem nuper Regem Edwardum tertium, authoritate Parliamenti predifti confec”, qual" in predity hy. 
vi de Scire facias inde ſuperins recitatur & ſpecificatur, prout predifius Henricus Hobart Attorug) 
difii Domini Regis generalis, qui, &c. pro eodem Domino Rege ſuperius inde allegavit. Ide conf 
deratum & adjudicatum eſt per difilum Dominum Cancellar, & per didi, Cur. hic, de Adviſanmy 
predifio, Quod predif. Litere Patentes predia nuper Regin. prefatis Gellio Merick & Henicy 
Lindley, ut prefertur , fat. quod predic. maner, de Weſt Tawnton, Trelowia, & Landulph predif, 
cumpertinen. ) revocentur, evacuentur, adnulientur, ac vacue & invalide pro nullo penttus babeqyy 
& tencantur. Ac etiam quod irrotulament earundem ( quod eadem maneria ) caſſetur, caneleyyr 
* GO adnihiletur. ©uodque maneris illa cum pertinentiis in manus difi Domini Regis nunc capiantur 
ſb] & ſeifientur, ut ea prefata nunc !"uci tanquam membrum O& parcell, Dutatus ſui predidi ſeeundyn 
formam & effefium doni, conceſſion, & unionis predifi. babendum & tenendum per difium Doninm 


Regem nunc liberentur, &Cc, | 


Termino Paſche 26 Eliz. in the King's Bench. 


Caw's Caſe. 


% 


C327] T7 was reſolved by the whole Court this Term, That if a man cometh to a common Inn, a 
delivereth his Horſe to the Hoſtler , - and requireth him to put him to Paſture , Which is 
done accordingly”, and the Horſe is ſtoln , the Innholder ſhall nor anſwer for it ; for the wo 
the Writ which lieth againſt the Hoſtler are, Cam ſecundum legem & conſuetud. regni noſtri Htyic 
boſpitatores qui boſpitia com. tenent ad boſpitendos bomines, per partes ubi hujuſmodi hoſpitia exijut 
tranſeuntes, & in eiſdem boſpitantes, eorum bona & catalls infra boſpitia ill exiſtentia abſque ſubtralin, 
ſeu amiſſione cuſtodire die & nofie tenentur, ita quod pro defetiu bujuſmodi boſpitatorum ſeu ſernieni 
um ſuorum boſpitibus bujuſmodi damnum non eveniat ullo modo, quidam malefatiores quendam tqum 
ipſues A. precii 405. infra boſpitium ejuſdem B. 8c, inventum. pro defeiu ipfius B. ceperunt, &c, 8 
the Regiſter amongſi the Writs of Treſpaſs, 105. and Fitz.Nat. Brev. 94. 4. b, by which originalWi 
| < w_ is in ſuch caſe the ground of the Common Law ) all the Caſes concerning Holtlers may be 
ecided. For, v4 | 101 | | 
r. It ought to be a common Inn 3 for if a man be lodged with another (who is not an Inholde) 
upon requeſt, if he be robbed in'his houſe by the ſervants of him who lodgeth him, or any other, 
he ſhall not anſwer for it 3 for the words are, Hoſpitatores com. boſpitia tenent , 8&c, And fout 
Cb] the Books in 22 H.6.21.38. 2 H.4.7. 11 H. 4.45. 42 Afſ. pl.17. 42 E.3.11. 10 Eb Dyer 226, 5Mr. 
Dyer 158. And the Writ needeth not mention that the Defendent keepeth a common Inn for it 
words of the Writ in the Regiltcr are, infra hoſpitium ejuſdem B, but the ſame is to be intended intix 
Writ; for, the recital of the Writ is, hoſpitatores qui communis boſpitia texent, &c, and the onepu 
ought to agree with the other, and the latter words do depend upon the other, and the Plaintif ougit 
to declare that he keepeth a common Inn and fo the Books in 22 H. 6. 22. 11 H, 4.45. 108% 
Dyer 266. &c. are well reconciled, 
2. The words are, ad boſpitandos homines per partes ubi bujuſmodi boſpitia exiftunt tranſeunt, 
& in eiſdem boſpitantesz by which it appearcth that common Inns arc inſtituted for Paſlengi 
and wayfairing men: for the Latiz word for an Inn is, diverſorium, becauſe he who lodgeth there t 
Is, quaſi divertens ſe 2 via, and ſo diverſoriolum. And therefore if a neighbour who is no 3 
veller, as a Friend, at the requeſt of the Inholder lodge there, and his goods be ſtolen , &c. ht ſhall 
not have an Action 3 for the Writ is, ad boſpitandos bomines, &c. tranſeuntes in eiſdem hoſpit#W 
3- The words are, eornenÞF bona &+ catalls-infra boſpitia illa exiftentia, &c. So that the Inholde 
by Law ſhall anſwer for nothing that is out of his Inn, but onely for thoſe things which ate if 
boſpitium. And becauſe the Horſe, which at the requeſt of . the Owner is put to Paſture, 1 go 
within the Inn , for this cauſe the Inholder is not held by the Law to anſwer. for him , if he bt 
fiolen out of the Paſture z for the thing with which the Holtler ſhall be charged ought to be _ 


——— 
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the [nn, and therewith agree the Books in 1 r Hen. 4.45. 22 Hen. 6.21. 42 E. 3.11. 42 Aſſ. pla. 17. 
where Knivet faith, that the Inholder is bound to anſwer for himſelf, and all the men of his cham- 
ber or hoſteric, for they are infra hoſpitium : And with this reſolution in this point agreed the opi- 
nion of the two Juſtices of Aihſe, viz. the two chief Juſtices Fray and Anderſon in the County of 
Suffolk, in Lent Vacation, 26 Els, That if an Inholder lodgeth a man and his horſe, and the Ow- 
ner requireth the horſe to be put to paſture, and there he is ttoln, the Inholder ſhall not anſwer for 
him, Eutit was holden by them, that if the Owner doth not require it, but the Inholder of his 
own head putteth his Guelts horſe to graſs, he ſhall anſwer for him if he be ſtoln, &c. And it is 
to be obſerved that this word Hoſtler is derived 2 hoftle, and hoſpitater, which is uſed in Writs for 
an Inholder, is derived ab hoſpitio, and hoſpes eſt quaſi hoſtium petens, | 

4, The words are , Ita quod pro defefu hoſpitator, ſervientinm.ſuorum, Vc. boſpitibus hujuſmodi 
Jimn, nou eveniat , &c. by which it appeareth that the Inholder thall not be charged , if the fault 
be not in him or his ſervants, in the well and ſafe keeping and cuſtody of their Gueſts goods and 
chattels within their common Inn 3 for the Inkeeper is bound in Law to keep them ſafe without 
any ficaling or purloyning 3 and it is no excuſe for the Inkeeper to.fay, that he delivered the key of 
the chamber-door to the Gueſt in which he is lodged, and'that he left the chamber-door open , 
but he ought to keep the goods and chattels of his Gueſts in ſafety 3 and therewith agree 22 H. 6. 
21, 11 Hen. 4. 45. 42 Edw. 3.11. And although that the Gueſt doth not deliver his goods to the 


| Inholder to keep , nor acquainteth him with them , yet if they be carried away , or ftoln, the In- 
 keeperſhall be charged, and therewith agreeth 42 Edw. 3. 11. And although that thoſe who ſtole 


or carried away the goods be unknown , yet the Inkeeper ſhall be charged, anno 22 Hez. 6, 38. 
$ Rich, 2. Hoſtler 7. Vide 22 Hen. 6.21. But if the Gueſts ſervant, or he who cometh with him , 
or he who defireth to lodge with him, ſteal, or carrieth away his goods, the Inkeeper ſhall noc 
be charged 3 for the fault is in the Gueſt to have ſuch a ſervant or companion 3 and the words of 
the Writ ate, pro defefin boſpitator* ſeu ſervientium ſuorum. Vide 22 Hen. 6, 21. But if the In- 
keeper appointeth one to lodge with him , he ſhall anſwer for him as it there appeareth. . The In- 
keeper requireth his Gueſts that he will put them in ſuch a chamber under Lock and Key, and then 
he will warrant them, the Gueſts let then lie in an outward Court, where they are taken away, the 
Inkeeper ſhall not be charged, for that the fault is in the Gueſt, as it is holden 10 Eliz. Dyer 266. 

5, The words are, boſpitibus damnum non eveniat : Theſe words are general, and yet foraſmuch as 
they depend upon precedent words , they ſhall produce two effects, viz, 

Firſt, they ſhew the firſt words. | 

Secondly , they are reſtrained by them 3 for the firſt words are 3 evr#m bona & cata infra boſpitia 
ils exiftentia abſque ſubtrafione cuſtodire, &c. which words ( bona &: catalla ) by the ſaid words , 
taqud, &c. hoſpitibus damnum non eveniat , although that of his proper nature, they extend not 
to Charters or Evidences concerning Free-hold , or Inheritance, or Obligations, or other Deeds 
or Specialties z being things in ation. Yet in this caſe it is expounded by the latter words to ex- 
tend to them; for by them great damages happen to the Gueſt, And therefore if one bringeth 
abagor cheſt, 8c. ot Evidences into the Inn, or Obligations, Deeds, or other Specialties, and by de- 
fault of the Inkeeper they are taken away , the Inkeeper ſhall anſwer for them, and the Writ ſhall 
be bona & catalla generally 3 and the Declaration ſhall be ſpecial. 2. Theſe words, bona & catalls, 
refirain the latter words to extend onely to moveables; And therefore by the latter words, If the 
Gueſt be beaten in the Ton , the Inkeeper ſhall not anſwer for it ; for the injury ought to be done 
to his moveables which he bringeth with him 3 and by the words of the Wric, the Inholder ought 
to keep the gaods and chattels of his Gueſt, and not his Perſon3 and yet in ſuch caſe of Battery, 
biſpite damnum evenit, And theſe words aforefaid , abſque ſubtrafione ſeu amiſſione , extend to 
all moveable goods , although that of them Felony cannot be committed 3 for the words are not , 
abſque felouica captione , &c. but, abſque ſubtratione , which may extend to any moveablcs, al- 
—_ that Felony cannot be of them, as of Charters, Evidences, Obligations, Deeds, Speci- 

tles, Cc. | , 


T rinit. 29 Eliz. Rott. 721. In the Common Pleas. 
Pain's Caſe. 


Picen Pain Plaintif in Treſpaſs, and Sams and Tatner Defendants , for Treſpaſs done in 
Lands in B. in the County of Eſſex, upon Not guilty pleaded, the Jurors gave a ſpecial Verdi 
this effet. A man hath ifſue two daughters, the Lands, in which the Treſpaſs was, were given 
tothe eldeſt daughter, and to the heirs of her body begotten , the Remainder to the youngeſt 
daughter, and to the heirs of her body ,, &c. The eldeſt daughter took to husband the ſaid Sams , 


| 'neof the Defendants, who had iſſue, which was heard cry , and dicd , and afterwards the etdeti 


daughter died without iſſue, after whoſe death the ſaid Sams held himſelf in as Tenant by the curte+ 
©, upon whom the youngeſt daughter did enter, and the ſaid Sams, and Tanner as ſervant to him 
id re-enter , upon which re-entrie the youngeſt Sitter brought the ſaid ation of Treſpaſs : And it 

Wa objected for the Plaintiff , that the Husband in this caſe — be Tenant by the curtclic, po 
B caiils 
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canſe the ettatc of the Wife was determined , and the cltatc of the Husband which is derived out 
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the cttate of the Wife cannot continue longer then the primitive eſtate endurctl) > for ceſſayts flaty 
primitivo ceſſat derivatus, and therefore if Tenant in tail make a Leaſe tor lives according t the 
the eſtate tail , ſhall not continue longer then the eliate tail , againtt the opinion in 33 Hey, g 
43. Dyer, quod fuit conceſſum per totam Curiam, And when the Wite dieth without iſſue, hs 
in the Remaider ſhall enter by force of an immediate gitt to him , and his ifſue ſhall have zag. 
medon in the deſcender upon an immediate gift 3 and it is not like the cafe of Dower ; f the 
Wite ſhall be endowed although that ſhe hath not any iſſue 3 and theretore although the eſtate de. 
cermineth or not for want of Iſſue, yet the Wife by the Law ſhall be endowed, but a man (yj 
not be Tenant by the curtclic if he hath no ifſue, nor it he hath ifſue, it not the ſame iſſye, ,, 


ſome other ſupport the eltate which ſhall hold by the curtetic 3 and Dower is more tavourcd th, - 


the eſtate of a Tenant by the curtefie 3 for a woman ſhall be endowed of Lands where the hyg. 
band hath bur a ſeifin in Law but a man ſhall not be Tenant by the curteiie of Land if the wig 
be not actually ſeiſed in deed. To which it was anſwered and refolved by the whole Court, Thy 
ir was the Common Law, if Lands. had been given to a. woman, and the heirs of her body 
and had taken a Husband , and ſhe had ifſue, and the iſſue died, and the Wife alſo without iſſue 
by which the inheritance of the Land did revert to the donor , in.that caſe the eftate.of the ite k 
determined , and yet the Husband ſhall be Tenant by the curteſie, for the ſame is tacite implicd jn 
the gift. Itis adjudged in 2 1 Hen. 8., Dower 19. That if a man hath iflue by a woman Inhereti 
which is dead , which ifſue might inherit the Land, he ſhall be Tenat by the curtehie, although the 
Wife by a former Husband have ifſue inheritable, and although that his ifſue be dead. ' And there. 
with Littleton agreeth, 11b. 1. cap, Dower, fol, 10, b. In every caſe where a man taketh a Wite ſeiſed 
of ſuch eſtate of the Tenements , ſa that the iſſue which he hath by his Wife might by potÞbility in- 
herit tht ſame Tenements of ſuch eſtate as the Wite hath , as heir to the Wite, in ſuch. caſe, ater 
the death of the Wite, _he.ſball have the ſame Lands by the curtefie of England, otherwiſe not, By 
which Maxim it appeareth, that the ſcifin of the Wife ought to be of ſuch inheritance whichought 
to have this incident. amongſt others, that the iſſue, which the Husband ſhall have by her, might by 
polſibility inheric 3, and that may fail citber in reſpe& of the iſſue, or in reſpe& of the manner 
Inheritance z In xeſped of the iſſue, if it be born dead. And theretore Glanvil, 11b, 7. c. 18. Siexmm. 
re ſua bered, habuerit filium vel filiam. clamauiem & auditum infra quatuor parietes, &c. Et Bradt l,, 
de except. c. 30. fol. 437, 438. Si quis uxor, duxerit babentem beredit, vel meritagium, vel aliquam te. 
ram cauſa donationis., fi liberos int? ſe habuerint ex iſtis nuptiis procreat”, fi uxor premoriat , reman- 
bit viro heredit. & terra ſua, tots vita ipſues viri,, fre ſuperſt, fuerins liberi five mortui , dum tuner 


. femel aut vocem aut clamorem dimiſerint , quod audijatur int. quatuor parietes , ſi hoc probet : It lit 


partus moriat. in ipſo parts, vel vious naſcat”, vel forte ſemimortuns, licet vocem on emiſerit, ſole o- 
ftetrices in fraud? veri hered' proteſtari partum vivum naſci & legitim, & ideo neceſſe eſt vocem pribar'; 
& licet nataralit. mutus nsſcatur & ſurdus, tamen clamorem emittere debet, ſive maſculus ſit ſwe feni- 
' a ( unde verſus ) Nam ditunt E. vel A. quoquot naſcuntur ab Eva, And Fleta, lib. 6, cap, 56, ud 
he agreeth with. Braox almoſt.in the ſame words. So that Littl, lib. 1. cap. 4. fol. 7. might vel 
ſay, Some have ſaid, That he ſhall not be Tenant by the curteſic if the Child which he hath by tis 
Wife be not heard cry 5 for by the Cry it is proved that the Child was altivez ideo quere. But he 
faith before in the ſame Chapter, If the Husband have iſſue alive or dead fo that in his opinion 
the Crying is not neceſlary ; for, it is true if the ifſue be born alive, it ſufficeth, and the Crying of 
the Child is but a proof that it is alives. And the ſame is well proved by the form of pleading 
( which is the fixongeſt proof in Law ) for the Pleading ſuch caſe is, Quod quedam A. G. fui ſt 
fita de tenementis predidtis. in dominico ſis ut de feoda, & fic inde ſeifita cepit in virum 7. W. perqud 
idem F. & 4. fuerunt ſeiſiti de tenementig-predifiis cum pertinentiis in dominico ſuo ut de feodoinj- 
re ipfius A. ipsique ſic inde © ly exiftentes babuer. exitum inter eos, &c, poſtedque pred. A. nan it- 
4a 


diti F. obiit, idbmque Þ ipſam ſupervixit , & tenuit in tenementis predifi. ac inde fuit ſeifitus in 0» 


minico ſuo, ut de libero tenemento, ut tenons inde per legem Anglie. ' And if in that caſe iſſue be 
taken, quod non babuerunt exitum , &c. the effe& of the iſſue ſhall be whether they had iſſue bom 
alive, quia mortuus exitus non eft exitns and the Crying is but a; proof of the life. Vide 22 B.8. 
Dyer 25. But in the caſe at Bar, to remove all ſcruples, it was found that the iſſue was heard 
And in this caſe it was well reſolved, that Glanvil, Brafion, Britton and Fleta, may be vouched for at- 
tiquity and ornament 3 and in caſes, where they concurre with the. later Authorities of Law, and do 
not impugne the common experience and allowance in Judicial proceedings at this day. 2. If tit 
Wife be delivered of a Monlier, who hath not any ſhapeof Mankind, it is no iffue in the Law 
but although the iſſue have'any deformity or dete& in the hand or foot , and yet hath humane 
ſhape, it ſufficeth 3 and therewith agreeth Brafon wbi ſupra, Item, cum fi partum ediderit, tant! 
prius declinavit ad monſtrum , & eum clamorem emittere deberet , emittit rugitum, & bins vide 
grod tenere non dehet exceptio ( id eſt , tenere don debet per _legem Anglie ) quia partus monſinſus 
eft cum #0n naſcdt. ut homo. Sed non dico partum monſtroſum licet natura membra minuerit vel - 
plificaverit , minuerit, ut in defeti, digitor, vel bujuſmodi , ampliaverit , ut ſi plur, digitos vel articnl 
ficut ſex vel plures , ubi. non debet Fas ae niſi quinque, ſi inutilia natur, reddidit membra » nt i 
vus fuer”, vel gibboſus, vel menjbra tortuoſa habzerit. © 3. In ſome caſe the time of the birth is m7 
terial , and in ſome not; and therefore when the Lord Dyer was Serjeant (he was, as himſelf (al 
in the Common Pleas ) of counſel with this caſe. One Reppes of Norfolk. took to Wife an Inhe- 
retrix,, who was great with Child by him, and dicd: in her Travail., and the ifſue was ripped out 
of his Mother's belly alive, and by xeference out of the Chancexy to the Juſtices they reſolved, yy 


Statue of 32 Hen. 8. cap. 38. and afterwards dicth without ifſue , this Leaſe being derjveg out of 
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« ſhould not be Tenant by the curtchie , for the ſame ought 7 
b the deati) - the _ -_ _ cltate of Tenant by go TG = 
deſcent. But if a man hath ifſuc by his Wife, and afterwa 
iſſue. alive Or dead at the time of _ deſcent , he ſhall be omg 1 © = —_ = = 
birth of the iſſue 1s not material, it it be in the life of the Wife. In reſpe& wi Pres . pms = 
ritance3 as if Lands be given to a woraan, and the heirs males of her a and he _ - Inhe- 
band, and hath ifſue.a daughter, the Husband ſha'l not be Tenant by the kno Berna by = ed Hul- 
not by any poſſibility inherit the ſame Lands; and ſo out of the Rule of Littlet : E- COT. ca 
mentin21 H. 3. And atthe Common Law, if Lands had been given to Husb!? * _ Judge- 
to theheirs of their two bodies begotten, and they had iſſue, and the Husband died on 1-9 and 
another Husband and had ifTue, the ſecond Husband ſhould be Tenant by the G? La ſhe took 
adjudged 30 E. 1. Formedog 66. which proveth that the ifſue by the Cond Hnckend _ - wp 
for at the Common Law after ifſue, it was taken to three purpoſes that the Tenant in ih ing exit 3 
Fee-ſimple, 1. To alien 2, To forteit it by Attainder of Felony, as the Book is i we ad aplain 
G that although the Tenant in tail afterwards died without iſlue the Land the 4 5 ps #, 
the Donor 3 3+ -That the Tenant in ſpecial tail by having of ifſue a. GU -Fes = | not revert to 
Lands deſcendable to her ifſucs by any other Husband 3 For as by her alienati w eto make the 
ſtrangers to the blood to be abſolutely inheritable: fo by conſtruction of Law af . by FL gh make 
al heirs of her body by what o_—_ loever they were begotten, ſhould 7 therit —_ ad, all line- 
and incident tacite annexed to her eſtate by the Law 3 for it was ſaid. thar b the h er, as benefit 
Game was given and diſpoſed in Law to the Husband for his life; which wt pe aving of iſſue the 
of cllate , although it be tor life , tacite asan incident to it maketh the ifſues 4 he £ and alteration 
inheritable. AS it a man hath ifſuc a ſon and a daughter by one woman, and Y: 5 pong Saoband 
man, and dieth, it the eldeſt ſon maketh a Leaſe for life againſt whom the Wit: Ff ke another wo- 
rereth Dower , and afterwards the eldeſt ſon dicth , the Sifter ſhall have the R Pp y: c Father Oo 
cauſe the eldeſt hath altered the Reverfion by his Leaſe for life, and the Ten 7 "in p + 1129 der 
theReverſion in the Leſſee for life, Vide 7 H. 5. 4. But that the iſſue of the {e _ + ita ry leaveth 
herit in ſuch caſe, is dirc@ly proved by the Statute de Doxis conditionalibus Ne bi Fu 77 rom n- 
candy vir bujuſmodi mulicris aliquid in tenemento fic dato 20 rendinlinnds i ec babeat de cetero ſe- 
legem Anglie, nec exitus de ſecundo viro & muliere ſucceſionem berediteiog —_— pr go Jue er 
theſecond-Husband ſhall not inherit, the ſecond Husband ſhall not be Tenant }; or if the iſſue of 
ſame was adjudged in the Caſe in 21 H,3. And Fleta, ubi ſupra, Cl bp pes y the cutteſiez the 
dot tirer non extenditur , eo quod palam inhibetur per tat wi P Bae p I T. ra a iſta ad ſecun- 
fail at the Commhn Law had not ſuch a Fee-ſimple , that his collateral IE uy hi ' the Tenant = 
his body', ſhould inherit. And if Land were given belogs the Statute to Hu b J 7, oe heir of 
the Heirs of their two bodies, and they have iſſue, and 'the Wife dieth Nh 0 WHY , and 
another Wife , ſhe ſhall be endowed , as is held in 12 Edw. 4. 2 pom rao: ron etl 
quence the iſſue , which ſhe by poſſibility might have , (Fall oft the L F wry Sour 
Tal2, and mark the agreement of the Law in both the ſaid Caſes. A ye: « AndVide Fitz, tit, 
heir tothe Wiſe , theſe words are*very material; for that is a i b Rs TO ich, BY 
_ by the Courtefie of a ſeifin in Law, for in ſuch caſe the Hue yew'ch m: —_ Frm 71 - 
0nim who was laſt aQtually (ciſed, &c. Vide WP" hs Elr 
- __ ſhall be artendans to the Lord ba err 4 TOR bh ont by 
ore that ſhe was actually ſeiſed 3; But Te 7 G a Rt wh: 
mount but to the heir, and therefore ſhe ſhall be endowed of a Gin in hee pd Pt 
I5 diredtly within the ſaid Maxim, for the ifſue of the Husband which h h ware Ca p pure 
by poſſibility have inherited the Wife. 2. It appeareth, That at the C c had by nis Wite, might 
ſhall be Tenant by the Curteſie if he hath iflue re woe ommon Law the Husband 
®itisadjuged in 30 E. 1. as above, and this caſe is not ohenteed by ihe Bone rare pp 2 
=. « n cap. 7. —_ mm_ this Judgement, for he ſaith, That Tenant by the Crna England 
) a man taketh a Wite ſeiſed i NH 0," EI} x ou ; 
ad hath ifſue by the ſame a heard'or i TER: Saran > clal tail, 
( ” "_ , _ there, if the Wife dieth, the Husband ſhall hold the OE prrree— bocw 
cue ot Engiana, So that it appearcth by him that it is not material, if OY os 
or noe, | , ial, if the Eſtate tail continu 
voſſh 'Y __, That the true reaſon of Dower, and the reaſon of this Caſe, ( ſcilicet ) Nh 
ty of the ifſue to inherit, &c. are all one. And if Tenant in tail raketh 
ſue and dieth, now the Husband is Tenant by the Courteſie 3 ry It ES HON oe heck 
ve dieth without iſſue , that the Eſtate =. urtehie 3 'and a though that afterwards the 
þ il is determined 3 yet his Eſtate ſhall continue and: en- 


ure; for it is not derived meer] TIE 
; | y out of the Eftate of the Wife it i : 
Vie and benefit of Law tacits annexed to the Gift, i oma. by Pr” 
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and by conſe. | 


Ty 


[36] 


& +4 


{b] 


[37]: 


(5] 


T be Caſe of Barretry. 


Paſeb. 30 Eli. | 


The Caſe of Barretry. 


Ote , atan Evidence upon a Traverſe of an Indictment of Barretry , It was holden by ths 
N Court, That a common Barretor, is a common mover, or ſtirrer up, Or maintainer of fi 
Quarrels, or Parts, either in Courts or in the Country : In Courts of Record, and in the County 
Hundred, and other inferiour Courts. In the Country in three mannexs 3 1. In diſturbance of £ 
peace 3 2. In taking or detaining of the poſſeſſion of houſes, lands, or goods, &c. which are inque. 
ſtion or controverhie , not onely by force, but alſo by craft or deceit, and for the molt part in (up. 
preſſion of truth and right 3. By falſe inventing and ſowing of Calumny , rumors and reports 
whereby diſcord and difquict ariſeth between his Neighbours. And all the faid Qualities cf , 
common Barretor are proved by the Indi&ment of Barretry, and by our Books ; For firſt it is ſzij 
in the Indi&ment, ©uod eft communis Barrefator , within which word is included a Quarrelle; in 
his own cauſe, and a mover and maintainer of Quarrels of others, for the moſt part in ſuppreſiy 
of truth and right : And the ſame appearcth by the Statute of IVeſtre. 1. cap. 32. It is provided 
That no Sheriff ſuffer any Barretors or maintainers of Quarrels in their County- Courts , &c, In 
40 Edw. 3.33. ThePlaintiff counted in a Decies tautum, that the Recognitors in an Ailiſe, took of 
certain people who were Barretors and embracers of the ſaid ſute, ſc, of every one 20 5. which wi, 
in a Cauſe depending in a Court of Recoxd. The Stat. of Ragman, the King wills and enjoyneth the 
Juttices, That none in Complaining, nor in Anſwering, be not ſurpriſed nor encompaſſed by Hocker. 
rors or Barretors 3 that the truth be not followed, and the Treſpaſſes remain unpuniſhed. Andthe 
Statute of Weftm. 1. cap. 18. For as much as the common Fine and Amerciament of the while 
County in Eyre of the Jaltices by falſe Judgements , or tor other Treſpaſſes is unjuſtly affeſſed by 
Sheriffs and Extortioners on the Shircs , {o that the ſame is many times increaſed, and the parcel 
otherwiſe aſſeſſed than they ought to be , to the damage of the-People. And the ſame ſhall (if. 
fice for ſtirring up and mainting of ſates in Courts: and for moving and maintaing of futes i 
in the Country , Littleton, lib, 3. cap. Warranty , fol. 158, It A. de B. be ſeifſed of a houſe, ard 
F. de G.. who hath no right enter in the ſame houſe, claiming the houſe to him and his heirs, but 
the ſaid A. doth continually dwell in the faid houſe, in that caſe the poſſeflion of the Freehold 
ſhall be continually adjudged in 4. Bur if the ſaid F. G. make a Feoffement to certain Banetors 
in the Country for maintenance for them to have in the ſame houſe by a Feoffement with wanu- 
ty, by force whereof the: ſaid A. de B. darcth not fiay in the ſaid houſe , but goeth out there 


"of, &c. this Warranty doth commence by Difſeifin., By all which, and by many other Author- 


tics which might be cited it appeareth, That a common Barretor is a common mover and miin- 
tairier of (utes, either in Courts, or in the Countrey. If it be 4$ked-wherefore this Polypragnn i 
called Barxetor : Some derive a Barretor from the French word ( Barratexr ) which tignifictha 
Deceiver : Others, from the Latin word ( Baratro  ) which fignifieth a vile Knave , or Unthiſt: 
Others, becauſe they maintain Pleas at Barrs in Courts where cauſes are debated, or ſtirr cauſes 
ſutes, derive this word Barretor from two Legal words ( Barra ) which fignifieth the Barr whet 
cauſes are debated, &c. and ( rettum, ) which, as it appeareth by the Writ de Homine replegianty, 
Fenifieth a Crime or Offence 3: and therefore a common Barretor is principally an Offender in m- 
ving or maintaining of ſutes at barres, ſc. in Courts, or in the Country, which are cauſes of futs 
in Courts, he is called a Barrctor or Barr offender. In the Civil Law Barrataris dicitur quand jv 
dex petit aliquid indebitum ut Juſtitiam faciat. But in the Law of England, this word Barret doth 
fenitic a Quarrel , whence he who moveth and maintaineth Quarrels is called a Barretor , and the 
ſame is ſo expounded by the whole Parliament in 33 E. 1. in the Statute of Conſpiracy ; Where 
the Ac ſaith, Stewards and Bailiffs of Great Lords, who by their Seigniory, Office, or Power, take 
upon them to maintain and uphold Pleas or Barrets, to have parties with thoſe which touch thei 
Seigniories with themſelves, Where it is manifeſt that Barrets ſignitieth Quarrels 3 but he oughtto 
be Commmunis BarreGator, ſe. not. in one or two., but in many Cauſes, ſo that he may be proved 
Common Barretor. '2. The words of the Indi&ment are , Pacis Domini Regis Perturbator, ſei, a 
common. Mover or Maintainer of brawls and frayes, by which the Peace is brokenz The 
words of the Indi&ment are, Communis Malefattor, Calumniator, & Seminator litium & diſcordian® 
inter vicinas ſuos : MalefaGtor, becauſe that he willingly and maliciouſly doth wrong to his Neg 
bours , either openly after warning , or ſecretly in the night , &c. qaia qui male agit odit luc 
Calumniator, fo called , becauſe by falſe and malicious Scandals he doth endeavour to robb is 
neighbour of his good name, which is a great Motive of Diſcords and Quarrels, and is againft! 
Law of God, Levit. 19. Non facias Calumniam proximo tuo : Seminator litium & diſcordiarum 1 
vicinos ſuos; and from ſuch ſeeds preſently grow up many ill herbs, Inimicus homo ſuperſeminait 
zizania. And the ſame is againſt the Commonwealth ; for Expedit reipublice , quod fit finis (ith 
#m. And this Barretor is Seminator litium , &c. And the ſame alſo is againit the Law of God, 
Levit. 19. Non eris ſuſurro in populo. _ In ancicnt Inditments, after theſe words, Pacis Domm! Re- 
gis Perturbator , theſe words are added , & Oppreſſor vicinorum ſuorum , and that is either by force, 
as in the caſe of Littletoy, in taking or keeping of poſſeſſion , or by fraud and malice, under C0" 
lour of Law, as by multiplicity of unjuſt and feigned ſates, or by Information upon penal w_ 
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| -1 his own Cale, or In malicious bringing of a ſpecial Spplicavit, or Latitat, of the Peace; and all 
" ameby fraud and malice to enforce the poor party ad redimendam vexationem, to give him mo- 
- or to make other Compotition 3 and the fare is the moſt dangerous Oppreſlor, for he oppreſſcth 
: Tanocent by colour and countenance of Law, which was inſtituted to protea the innocent from 
al opprethon and wrong, 3 And therefore the {aid words in the old IndiQments ( if the truth of the 
caſe be ſuch ) are material to be inferted in the Indictment of Barretry. 


Trin. 30 Eliz. Rott. 1012. In the Common Pheas. 
Grieſlye's Caſe. 


N a Replevin brought by Thomas Kingſton againſt Richard Bailie the elder , and Richard Bailie 
| the younger , In a place called Stockings m Kingſton , in the County of Stafford , the Defen- 
dants, as Bailifts to Thomas Grieſly Eſquire, did acknowledge the taking of the Cattel in the 
place where, 6c. For they ſay , That the place where, &c. containeth fix Acres3 and that the 
ſaid Thomas Grieſly was (eifed of the Mannor of Kingſton, within which Mannor the place where, 8c. 
is, in his demeſne._ as of Fee, And preſccibeth to have Cariam viſus franc* pleg? coram ſeneſchallo ſuo 
infuumanerinm illud tenend* bis per annum, viz. ſemel infra menſem proximum poſt feſtum Paſche, & 
trum infra menſem proximum poſt feſtum $8 aniii Michaelis Archangeli de omnibus inhabitantibus & 
refdentibus infra manerium predif, tanquam ad manerium illud pertin. quodque infra manerium pred. 
babetur, &, & tempore cujus contrarii memoria hominum non exiſtit, babebatur talis conſuetudo, quod 
inhabitantes & refidentes infra manerium pred. ad inquirendum & preſentandum ea que ad viſum 
fraw plegii pertinent onerati & jurati , aunuatim, ad Curiam viſ. franc* plegii ilius apud maneriuns 
And, infra menſem proxim. poſt feſtum Sandi Michaelis Archangeli tent”, elegerant */ igere conſueve- 
runt num idoneum hominem de inhabitantibus infra manerium predif, ad efſendum abularium de 
Kingſton pro ann, tune proxim. ſequen*, qui quidem homo ſic elettus officium illud pro uno anno exerce- 
re per totum tempus pred. conſuevit, & ſt preſens fuerit bujuſmodi elefioni tune per totum temps pred, 
jurari conſuevit per ſeneſchallum- curie pred. in aperta curia ad officium illud exercendum. And that at 
the Court of View of Frankpledge holden at the ſaid Mannor , 8 Ofob. 28 Eliz, before Fobn New= 
port, the Steward of the ſaid Tho. Griefly of the ſaid Court , the ſaid Thomas Kingſton being an Inha- 
bitant within the ſaid Mannor , was according to the ſaid Cuſtom choſen to be Conflable of King- 


' fanfor one year then next following , by the Jurors and Preſenters of the ſaid Court , and he bei 


preſent in Court was charged by the ſaid Steward to take the faid Oath, which he utterly zefuſed to 
doe, and departed in Conternpt of the- Court. For which cauſe the ſaid John Newport then Stew- 
ad of the ſaid Court, in the (aid Court ſet a fine of 5 1. upon the ſaid Thomas Kingſton. And be- 
cauſe the ſaid ſum of 5 li. was not paid to the ſaid Tho. Grieſly, they made conuſans of the diſtrefs of 
the Plaintifs cattel, as Bailifs of the ſaid Thomas Grieſly , in the place where , &c. upon Which the 
Phintif did demurr in Law : And in this caſe theſe Queſtions were moved and debated ; 1. If the 
Steward may impoſe a fine in this caſe. 2. If this fine ought to be affered or not. 3. If the Lord 


' ofa Leet may dittrain for ſuch fine without any Cuſtome enabling him fo to doe. As to the firſt, 


It was reſolved' by the whole Court, That if any contempt or diſturbance to-the Court be done to 
the Court in any Court of Record, that the Judges may ſet upon the Offender a reaſonable fine, and 
aLectisa Court of Record, and the Steward is Judge therez and therefore if any contempt or diſ- 
turbance be to the Court before him , he may {et a reaſonable fine upon the Offendors : As if the 
Ballif of a Lect refuſeth in Court to execute his office, the Steward may (et a reaſonable fine up- 
him; and thercwith agreeth the book in 7 H.6.12.b. So if a Tithingman refuſe to make a 
Preſentment in'a Leet , the Steward ſhall ſet a Fine upop him, as it is holden 10 H.6.7, So if one 
of the Jurors in a Leet depart before giving his verdia, he ſhall be fined by the Steward, as it ap- 
Peareth in the Book of Entries, title Amerciament in Debt, fol. 149. and fo of the like. But Courts 
Which are not of Record cannot impoſe a fine or commit any to priſon. As to the ſecond, It was 
objected, That the fine in the caſe at barr ought to be affered; and that the ſame is proved by the 
Statute of Magna Charta, cap. 14. A Freeman ſhall not be amerced for a ſmall offence, but after the 


| Juntity of the offence, and for a great offence after the maringr thereof, ſaving to him, 8c. and 


none of the ſaid amercements ſhall be afſeſſed, but by the Oaths of good and honeſt men of the vici- 


| Nt: Earls and Barons ſhall not be amerced but by their equals, &c. And by the Statute of Weſt. 1. 
| ©.6, No City, Borough, or Town, nor any man ſhall be amerced without a reaſonable cauſe, and 
| Kording to the quanitaty of his Treſpaſs that is to ſay , every Freeman ſaving his Free-hold, a 


txchant ſaving his Merchandiſe, and a Villain ſaving his gainure , and that by his-and their 
qual. And-10 EF. 3.9, and 10, was cited, and ſtrongly urged, where the caſe was , That Wil- 


am Freeman brought a Replevin againſt the Abbot of Ramſey, and others , that they had wrong- 


"4 taken his Cattel. The Lord avowcth that taking, by reaſon that he is Lord of the Hundred of 
' Within which Hundred he hath a Leet in the Town of M. ( where the Plaintiff is refiant ) to 
vid once a year, ſel. every year after the Feaſt of Eafter when he will warn it, &c.- and at the 


wy warned and holden there at ſuch a day, &c. twelve were ſworn to preſent things preſentable, 


"2 tnat the ſaid William was one of them 3 and after that they had received their Charge, they were 
| Bbbb 3 commanded 
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commanded to anſwer to their Charge , and to preſent , &c. and they refuſed 3 for which cayfe the 


faid William, and the others were amerced, and the amercement of him was attered to half a maj. 
and for the ſaid half mark he did avow : and there Exception is taken by A/tox to the Avow: 
becauſe the amercemcnt was upon them all in common , and the aſſciling of the amercemert Was 
ſeveral, ſcil. upon William half a mark , &c. Parning , It ſha]l be thus according to Law ; fo 
becauſe all refuſed all ſhall be amerced, but every one ſhall be aftered by himſelf according to the 
quantity of his offence. As in Afliſe of Novel diſſeiſin all the diffeiſors ſhall be amerced, ang zc 
ſeſſed upon each of them. Aſhton , If a Decenary or a Town is amerccd in Eire, the Aſlcimen 
ſhall be in common, &c. Tt is not like the caſe, tor when a Decenary or Town is amerced, there 
is no certain perſons named , as there is in this caſe, And the avowry was awardcd to be 200d; 
By which it appearcth, that a fine impoſed for a contempt in Court ought to be affered. To whic 
it was anſwered and Yeſolved , That in the caſe at bars the fine impoſed by the Steward was we! 
enough without afſeſſing 3 and therefore the difference is between a fine and an amercement ; fy; | 
fine is alwaies impoſed and aſſeſſed by the Court , but an amercement , which is called in Lain 
Miſericordia, is afſeſſed by the Country. And this word ( afferer ) is as much as to ſay, pune 
in certitudinem , ſeu taxare, ſcil.to afſeſs or tax, and the afterance as much to ſay as afſeſimen 
or taxation. And Afﬀerors are Aſſeſſors or Taxers, and are derived from the French word ( ife. 
rer ') which fgnifieth taxare, &c. And therefore it appearcth by the Scatute of Weſtm, 1, cad, 18, 
that it is enacted, That amercements before Juſtices in Eire, 6c. fhall be aſſeſſed by the Oaths 
Knights and of honeſt men 3 where the word affeſſed, is as much as affered. And the Statutes of 
Magna Charta , and Weftm. 1. extend to amercements, and not to fines For amercements ought 
to be affered,, or taxed, or afſeſſed by equals 3 as if the Demandant or Plaintiff be Nonlute, orif 
judgement be given againſt the Tenant or Defendant, or againſt the Bail becauſe the principal doth 
not appear , or upon the Plaintiff becauſe he doth not proſecute, or pro falſo clamore , or the like; 
the Juſtices ſhall never aſſeſs any amercement , but by the ſaid Statute they ought to be aſſeſſed by 
their equals. But the Court in ſuch caſes ſaith , Ideo in miſericordia generally , without taxing cx 
aſſeſſing any Sum certain and the Clerk of the Warrants in the Common Pleas doth make eſtrexs 
of theſe arnercements., and delivereth them to the Clerks of the Afliſes within every Circuit, » 
deliver them to the Coroners in every County to affere 3 that is to ſay , to aſſeſs the amercement, 
which they do@accordingly 3 and ſuch an afſeſment by the Coroners in every County hath be 
hold a fatisfaRion of. the ſaid Statute of Magna Charta , by which it is enacted , That none of the 
ſaid amercements ſhall be aſſeſſed, but by the Oaths of good and lawtull men of the Vicinye 
And the Coroners of the County were thought moſt indifferent, becauſe they are choſen by the 
whole County: But if a man be non-ſute after the Jury be ready to give their Verdict, the Court 
may cauſe the amercement to be preſently affered in Court by the fame Jury, as it is holden in 
13 Edw.3.13. Andit ſcemeth the Statute of Magna Charta was but an affirmance of the Con 


mon Law. For Glanvite , who wrote in the time of Hen. 2. Lib. 9. Cap. 11. faith, Eft autemni. 


ſericordia Domini Regis , qua quis per juramentum legalium hominum de vicineto eatinus amerciniu 
eft, ne aliquid de ſus bonorabili tenemento amittat, And Flea, Lib, 1. Cap. 48. recites the-Statute 
of Magna Charta, and Weſtm. 1. A Freeman ſhall not be amerced, &c. but by the Oath 0 his 


Equals , viz. of good and honeſt men of the Vicinage , who have bcſt. knowledge of their ail 


ties. . And BraGon, Lib. 3. Cap. 1. fol. 116. b. Gith , Of thoſe who are in the King's mercy, a 
are not amerced, It is to ſee how one ſhall be amerced 3 and it is to be known, That a Knightad 
a Freeman ſhall not be amerced , but according to the meaſure of his offence, and according tothe 
offence, be it great or ſmall, and ſaving his Freehold 3 a Merchant not but ſaving his Merchandi; 
and a Villain, not but faving his gainure, and this by the judgement of honeli men of the Vic- 
nage, qui affidabunt ſimul cum ſerviente, But Earls and Barons are not to be amerced but by tie 
equals, and according to the meaſure of their offence, and this by the Barons of the Exchequer 
before the King himſelf: A Clerk ſhall not be amerced according to his Eccleſiaſtical Bencfice,but | 
according to the quantity of his Lay Fee, and the meaſure of his offence. And the Aſſcfion ſhall 
ſwear to doe the ſame truly 3 that for hatred they ſhall not grieve any , nor ſpare any for love, and 
that they ſhall conceal thoſe things which they heard, Vide 38 Edw. 3. 31. 9 Hen. 6. 2+ 1964 
9. 21 Edw,4.77. An Earl, Baron, and Biſhop ſhall be amerced 1co vs. and 12 Ew, 4 9.4 
Duke to 10 /;. Vide x Hen. 6. 7. in the Earl of Northumberland's Caſe. Note, that althoughtit 
Statute of Magna Charts be in the negative, Earls and Barons ſhall not be amerced but by their 
equals, and but according to the quantity of the offence, yet uſage hath reduced the ſame 101 
certainty» But note , Reader, as to amerciaments , this differences between amerciaments in a& 
ons real or perſonal , of the Demandant , or Tenant , &c. upon preſentment or indictment, as fot 
repairing of a Brige , or a High-way , &c. and the like; for as it is aforeſaid , ſuch amerceme 
according to the faid Acts ought to be affered by equals; And amercements of any who hath a 
miniſtration of Juſtice, or of any Officer or Miniſter, who hath the execution of the King's Wil 
for ſuch amercements ſhall be aſſeſſed by the Juſtices or Judges of the Court , where the cauſede 
pendeth. And there are two Reaſons of this difference. | 

Firſt, theſe later ſorts of amercements are out of the Statutes of Magna Charta , and OLAY 
for two Cauſes. | | 

I. The words are , Liber homo non amercietur , &c. extendeth to private men, and not to thoſ 
who have adminiſtration of Juſtice , or Miniſters who have executions of Writs. 

2. The words are, By the Oaths of good and honeſt men of the neighbourhood , which mil 
have knowledge of the abilities of the partics, as Fleta ſaith, but the ſame doth not extend #0 


Minilte 


offences of commiſſion or omitlion done by thoſe who have adminiſtration of Juſtice, or by Officers! 
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Miniſters who have execution of the King's Writs, which Offences are done to Courts themſelves, 

1 therefore by the Court ought to be affered and aſſeſſed. 
m The ſecond Caule of the ſaid Difference is, Quia eventus judicioram ſunt incerti, and the Plain- 
{if or Defendant may have publick cauſe of fute or defence , till he hear that which the adverſe par- 
an allege and prove to the contrary 3 and thereforc it is great reaſon that fuch Amercements which 
Wy upon ſuch Cauſes ſhall be afferxed by equals in the Country , according to the faid Statutes , 
NY by the Court. But the Offence of one who hath the Adminiſtration of Juſtice, or of an Of- 
ed o; Minittcr who hath Execution of the Kings Writs, in point of his Office, is malum in ſe, and 
hath not any probability or colour of ,excuſez. and yet both the kinds of. Amercements are ftiled 
with this word , ſcil. miſericordie, becauſe whoſoever hath the affering of them ought to ule great 
moderation: And this Difference appeareth in our Books. And theretore in 22 Edw, 3.2.4. John 
of London's Caſe , in a falſe Judgement, if the Judgement be reverſed , the Suters , who were the 
adges, (hall be amerced , and the Amercement ſhall be affered by the Jultices, for the Suters 
{xd the Adminiſtration of Juſtice 3 and therewith agrecth the Book of Entries, t#t»lo, Falſe Judg- 
ment , pl-.13- Et quod ſetiatores Curie predifie ſunt in miſericordia , que afſeratur per Curiam do- 
mini Regis ie ad , ec. And if the Sheriff return , Cepz corpus , and hath not the body, at the day, 
the Entry is, 14es idem Vicecomes in miſericordia, & afferatur-per Fuſtic* bic ad, &c. And therewith 
alſo agreeth the Book-of Entries , Capias 19,20, So it a Writ be delivexed/ot..Record to the She- 
rifto be executed , & Vicecomes non miſit Breve , the Record faith , Ideo Viddtomes in miſericordia , 
& afferatur per” Fuſticiarios, ad,” &c, and. the ſame appeareth by: the ſaid Book, Record. 2.  $0'if a 
Habeg corp be direCted to the Sheriff, Gaoler, or Keeper of a Priſon, &c; and-he bring not-the 
body, &, the Entric is, Idem ideo A. in miſericordia, & afferatar per Fuſtic, «d, &c. And ſo of the 
lixe. And in L. 5 E. 4. 6. it is reſolved by the Juſtices, that that which is aſſeſſed upon an Officer or 
Miniter of the Court, is called Amercement and not a Fine ; but upon a firanger to the Court for a 
miſdemeanour it is called Fine; and not Arnercement. * But 'upon 4 Nonfute in real or perfonat 
Ation, or Barr to the Demandant 'or Plaintiff 'or Judgement: againſt the Tenant or Defendant , 
the Entrie is, 112 miſericordia generally, and the ſame ought to be affered by equals, Fitz.Nat.Brev, 76, 
& if 4. be amerced upon a- Preſentment, for not repairing a Bridge, or of :a-Highway in a Leet 5 
Ileo A. inmiſericordia, &* amerciamemum inde afferatur per afferatores iu'eadem Curia adtunc elefios 
& jurator, ad, &c. See the Book of Entries title Treſpaſs in Amercements 2. 'So if one beamerced 
for defaiilt of a Sute at a Lect, the Amercement ought to be affered per probor + legales hominer , 
Book of Entries, Replevin, Arnercement 2. And as to the ſaid Book of -10'Edw. 3; 9. It appear- 
th that the Amercement was affered, but it doth not appear by whom. it was'affered or afſeſſed, 
and therefore it ſhall be intended toi be done by the Steward 3 for in truth ſr-was a-Fine'; "And 
its tobe known , That if-a Jury or a Leet do tax an Amercement it is fufficfent ,+without other 


afferement ; for the Amercement is the a& of the Court and the afferement of the Jiry,and- therewith | 
zgreeth 8 Hen, 7. 4. Vide 7 Edw. 3.15. Aſtelie's Caſe. 45 Edw. 2.26, 27, But if the Steward do 


afferean Amercement upon the preſentment of the Jury it is void, and ſhall not bind, vide 45 E. 3. 


_ foli27,” But the Court ſhall afſeſs Fines; and the ſame ſhall not be affered by others, if it be not 
in ſpecial Caſes 3 and that not onely upon Contempts and Miſdemeanours done in Court, but upon - 


Writs of Capias pro fine , or upon Confeffions , & ec. as it apptareth Trini#, 22.iHen. 7. rott. 510. in 
the Common Pleas, where he who was taken by Capias pro fie prayed that he might be admirted 
« finem ſuum cum domino Rege faciend*, & admittatur pro 5, s. ſolut* hic in Curia ad manus F, R. 
(lrici Roberti Reade capitaP Juſticiar” dom? Regis hic in partem ſolutionis pro reparatione & emen- 
tine ciſtarum pro record' de banco bic in tiſdem cuſtodiend” ordinat? ex precepto Curie, And Trin. 
amo 4 Hen. 8, rot, 306. in the like Caſe, & ſuper hoc finis eorundem T. & F, occaſione predifi. affera- 
tur per Jaſticiarios hic ad 2.8. &c. But'if a Juror doth appear,and is adjorned upon a/pain,/arid rha- 
keth default, in that caſe becauſe he ſhall be fined according to the yearly value ot his land ;-it ſhall 
beenquired of by the other of his:Companions of the Jury 3 for in ſuch caſt-the'Court cannotktow 


I, andtherewith agreeth 4 Edw. 4. 6, & g Hen. 4.5. Vide 20 Afſ. pl. 11. And finis  dicitier mia 


finemltibus imponit , and is not traverſable, as it is holden in'7 Hen.'6. 1:3.i:that is, the Party-re- 
deemeth'his offence by his money , and thereby maketh an end' of it , and of his itmpriſonment;, 
and for that cauſe it is called alſo Redemption , as it appearetir' in the Judicial Regiſter 33. ad ſa- 
facitndum nobis de Redemptione ſua pro quadam tranſgreſſione,, &c. | And this Writ is called 
(aig pro fine, which Fine is expreſſed in the Writ by this word redemption'3 :and the Statuce of 
Wnlebridge, cap. 3. Non ideo puniatur Dominus per redemptionem, id-eft, per finem. Another Diffe- 
race is, if a-man be convicted before the Sheriff in the County of a Recaption, he ſhall be but amer- 
«, but if he be convicted thereof in the Common Pleas , he ſhall be fined, 'and the Reaſon of 


Ws difference is, becauſe that the County --Court is not a Court of Record ,- and theretore cannot 


poſeaFine, for no Court can tine but ſach a Court which is a Court of Record. Vide Fitz. Nat. " 


rev, 7 


fan 3-b. And by theſe Differences you will the better undeiltand your Books, which are plenti- 


in theſe matters. As to.the third Point it was objected, that tor Amercement of things preſent- 


wen aLeet, the Lord may diltrein, but not for a Fine impoſed by the Steward 3 but of that an 


"-0n of Debt lieth. To that it was anſwered and reſolved, that there are two manner of Offences, 
ac done out of Court, and ſome done in Court 3 of thoſe which are done out of Court, the Jurors 


& ine Feet have conuſance, and therefore power to preſent them. and to aſſes an Amercement for 


ut for Contempts and Miſdemeanours in Court before the Steward himfelt, he hath conafance 

l IQ. and therefore may impoſe a Fine for them, and therefore he needeth not to make enquiry ; 
a thoſe whohave conuſance of the thing are fit to impoſe a Fine or Amercement for the thing 3 

if for the Sels, ſc. for Amercements of Offences out of Court a Diſtreſs ſhall be incident of com- 
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Whittingham's Caſe. 


—— 


[8] 


[42] 


[5] 


' tenants, Husband and Wife, Donor and Donee, Leffor and Leſſee, &c. Privics in Law at W" 


[43] 


mon rig, 
dent, quia 


ment, and 
by the Court Leet than Offences in the ſame Court, 1o for no Sum impoled for any Offence by 4 


thority of the Leet a Diſtrels is more incident than tor ſuch as is impoſed for Offences done : h 


ſame Court. Vide $ Rich, 2. Avowrie 194. qi Edw. 3.26. 45 E. 3.38. 47 E312, 2H , 
11 Hen. 4, $9. 7 Hen. 6. 12. 10 Hen. 6,7. 12 Hen, 7.15. 3 . 


Pound , at his pleaſure. : ; : 
Note, Reader, the ſaid Cuſtom, &c. Eligere nnum idoneum hominem de inhabitantiby; infra may 


rium ad eſſendum Conſtabularium, &c. well agrees with the Law : for the Common Law Fequiret 
that every Conſtable be idonexs homo 3 that is to ſay , apt and fit to execute the ſaid Office; any ' 
is ſaid to be idoneus homo who hath theſe things, Honeſty, Knowledge, and Ability ; Honeſ 
execute his Office truly, without malice, affeGtion, or partiality z Knowledge to know _ ; 
ought duly to doez and Abilitic as well in eſtate as in body, that he may intend and execute 
Office, when need is, diligently 3 and not for impotencie or povertie to neglect it; tor if 
ſhall be choſen to this Office, who get their living by the labour of their-hands, they will rather(, 
fer Felons and other Maletacors to eſcape than loſe their labour by which they and their wings a 
Children live : And the Commonwealth doth confift inthe well ruling of particular Town and 
the rule of them will not well be kept but where the Officers are idonez, that is to ſay, Bone 

Knowing, and of Abilitic. And this word idoxexs is oftentimes in Law attributed to thoſe whit 
have any Office or Fun&ion. And therefore it a Coroner , who is alfo an ancient Officer, henj 
us idoneus ad Officium illud exequendum , it is a good caule to remove him. F, N, B, 163, 164, Be 
giſter 177. that is to ſay, If the Coroner be ſenio confraius , aut morbo paralyſir percuſſus, autiy. 
ras & tenementa in eodem Comitatu non habet , aut elefius eſt in officio Vicecomitis , &c, for heough 
to be choſen Coroner, qui melins ſciat, .& poſſit inteudere Officium ilind, F, N, B. 16 3. Regiter 177 
as appeareth by the Writs de Coronatore elizendo. And fo he who is Conſtable ought to bride. 
#s., that is to ſay, who beſt knoweth, and can intend the ſaid Othce. And in Letters Parar 
of Incorporating of Inhabitants ofa Town into Mayor, or Bailiffs and Burgeſſes , the words xe 

guod ipſi de ſeipfis eligere poſſunt unum bominem idoneum, or, duos bomines idoneos,&c. And theLay 
requireth, that he who the Patron preſenteth to a Benetice be perſona idonea , for the words of i 
Writ of Puare impedit are , Preſentare idoneam perſonam ad Eccleſiam de, &c. and properly they 
faid idonei, qui poſſunt & volunt in Eccleſiis deſervire, (cil. qui moribus, honeſtate, & literaryn ſin 
tia ſunt decorati, And if one be eleGed Conſtable who is not fit, he by the Law may bei 
charged of his Office, and another man who is fit appointed in his Place. 


Hil. 45 Eliz. In the Starr-Chamber. 


Whittingham's Caſe. 


THE Caſe in the Starr-Chamber , Hill. 45 Eliz, was, That Richard Whittingham ww (ied 
| of-three Meſſuages, &c. in Craford, in the County of Kent ,. holden of the Queen invage, 
as of the Manor of Newbery in Craford in fee; and by his Will in writing deviſed them to Pitnce, 
his Baſtard Daughter, and her heirs, and died. Pradence, being within the age of 21 years, byDcc6, 
as was pretended, did enfeoff Stephex and others of the ſaid Tenements in fee , and died wit 
age without iflue, and if this Feoffement ſhall prevent the Queen of her Eſcheat was the Queliiori 
and upon confideration had with the two chict Juſtices, it was reſolved, That if there be Lotd ui 
Infant Tenant, and the Infant doth make a Feoffement in fee , and doth execute the ſame by lit 
ry and ſciſin by his own hands, and afterwards dicth without heir , that the Lord ſhall not takebe 
nefit of any Eſcheat in that caſe. And as to that, itis to know , that there are three manitt 0 
Privities3 ſc. Privity in Blood 3 Privity in Eflate 3 and, Privity in Law, Privies in Blood ® 
ment of Privies in blood inheritable, and that in three manners , ſc. inheritable as general hel 
inheritable as ſpecial heir, and inheritable as general and ſpecial heir. Privies in Eſtate are, 


the Law without Blood , or Privity of Eſtate , doth caft the Land upon one , or make his") 


lawfull ; as the Lord by Eſcheat, the Lord who entreth for Mortmain , the Lord of a Villein, ** xy 


And firſt , Privies inheritable, as general heir, ſhall take benefit of Infancy z and therefore if an It 
fant, Tenant in Feefimple, maketh a Feoffement, and dieth, his heir ſhall enter. The ſameL# 

him who is heir general and ſpecial, As if a man giveth Lands to one and the heirs males ot 19 
dy, and the Donee within age maketh a Feoffement in fee, his Son who is heir general and ſpec 
ſhall enter, The Came Law is of him who is ſpecial heir, and not general z as if in the ſame © elle 
Done hath iſſue two Sons, and the eldeſt hath ifſue a Daughter, and the Donee dicth, and tht el 
Son, within age, maketh a Feoffement, and dicth without iſſue male, the younger is ſpecial b! 
formam doni, and ſhall avoid his brother's Feoffement, although he be not general heir, becauſe f 


_ Parr YI 


ht, 4 fortiori, for Fines impoſed for Offences done in the ſame Court a Diſtreſs ſhaj Hh 
quod licitum eſt pro minore, O pro majore licitum eft 3 and aFine is more then an Flag 
both impoſed by Authority of the Leet: And as nothing is more naturally to he pun 


 R.7. 4 21 Hen. 40. Fiteh, y. 
Brev. 100. 23 Hen. 8. br. Leet 37. And it ſhall be hard todrive the Lord to bis Action of Dire” 
every ſmall Fine or Pain, but the Lord may delirein and fel] them , or diltrein and put they Ty 
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| frivy in blood , and hath the Land by deſcent ; So if Lands be given to one, ang the heirs fe- 
Inc. | ales of his body , and the Donee having iſſue a Son and Daughter maketh a Feoffement. within 
age, and dieth , the Daughter being heir ſpecial ( to whom the Right of Entry deſcendeth ) ſhall 
enter, and'not the Son, who hath nothing by deſcent: So of the heir in Borough Engliſh 3 for in 
boy all Caſes when any claimeth by deſcent as ſpecial heir, he ſhall take benefit of a Right of Entry 
n the which deſcendeth to him for the infancy of his Anceltor : the ſame Law, if his Ancettor were Nox 
compor mentis at the time when he made the Feoffement , becauſe that in theſe, and the like caſes, 
a, | he heir general cannot enter, becauſe that no Rightor Title doth.deſcend to him , but the Righc 
Et fo Joth deſcend to the ſpecial heir. So if Tenant'in tail within age maketh a Feoffement in Fee, and 
nthe | +. attainted of Felony , in that caſe the Iſſue ſhall entee for the Infancy, yer he is not general heit , 
qr the Blood is corrupted. 


a: AlſoPrivics in eſtate ( if it be not in ſpecial caſes ) ſhall not take advantage of the Infancy of | 
et the other- And therefore, if Donee in tail within age maketh a Feoffement in fee, and dieth 
i he without iſſue , the Donor ſhall not enter , becauſe there was Privity betwixt them onely in eſtate, 
ly ty 4nd no Right doth accrue to the Donor by the death of the Donee. So if two Jointenants be-in Fee 
lt þ within age, and one maketh a Feoffement in fee of his moiety, and diecth, the -Survivor cannot en- = 
Metis ter by reaſon of the Infancy, of his Companion , for by his Feoffement the Jointure was ſevered 
ws ſo long as the F eoffement doth remain-in force 3 and therefore in ſuch caſe the heir of the Feoffor 
”y hall have Dum fuit infra etatem , or ſhall enter into the moiety 3 But if two Jotntenants be with- 
5d inage; and they join in a Feoffement , in ſuch caſea, Joint-right doth remiain-in them , and therc- 
» Wl fore ifone dieth, the Right ſhall ſurvive, and the Survivor ſhall have the Righe of the Land as from 
"| ef Feoffor : And therefore I conceive with Littleton cap. Diſcont. 44- that the Survivor may 


Mi enterin reſpe& of a Right accrued to him , otherwiſe: this miſchief will follew , That the heir. of = 
| theFeaffpx who dieth could not entes, becauſe that the Right doth ſurvive , nor the Survivaſ ſhall (657 
enter 4 becauſe he ſhall not take benefit of the Infancy of his Companion, but that the Survivor 
ſhall be driven to his Writ of Right , which without doubt he may have, becauſe that alter the 
"gi ge 6 ent_ the Jointenants might have joined in it. And if the Husband within' age maketh a 
'Feoffement-in fee, and dieth, the heir of the Husband cannot enter and avoid this Feoffement , 
"ol iſ. chat nothing deſcendeth to him from the Husband 3 for the Law doth not reſpe& whac 
| eltatetheAncefior giveth, but what eſtate he hath before the git, and "what Right or Title the 
_ Ancellor doth leave to. deſcend. to his heir ; and therefore if an Infant be Tegant in tail, and ma- 
"y keth aFeoffemnent in fee, and dieth/ without ifſue;. his collateral heir cannot-ehter_to'ayoid this 
Feoffement 3 for although by his Feoffement he giveth Fee-ſimple , yet when he:dieth without iffue, 
ſin #F "oibing deſceadeth to Ri heir , in reſpe& of which he -may-cntey: * So if Linds be given to one 
«dl and the heirs females of: his body , and he hath iſſue a Son, and maketh a mew 276 in fee, and 
deth within age without iſſue female , the Sonſhall not enter in this caſe for;the fajd Infancy , be; 
caſe that.no Right defcendeth to him. * So if an Infant be Tenant pwr axter vie, and make a Feoff- 
mentin fee; ind Ceftzy que wſe dicth , the Infant or his heir ſhall never enter upon the Feoffes, 
_ but he in Revertion or remainder : But foraſmuch as the Infant himſelf, during his lite , might have 
entred. upon the Feoffee in the Right of his Wife, onely , and not in reſpeR of any Right which" he 
himſelf hath, it ſeemeth reaſonable with Littleton , fol. 43. That the Wife in the ſaid Caſe, when 
the Husband within age maketh a Feoffement in fee, may, enter in her 0wn-Right , in whoſe Righc 
her Husband might have entred 3 and the rather , becauſe the Husband's heir cannot enter; But 
if the'Husband within age had taken a Wife Tenant in general tail, and made a gift in tail to anos 
ther, by which he gained a new Reverſion in fee, there the Entry is given to the Wife for the cauſe 
\ aorbſaid;, that is toſay, that'the Husband: might have entred in her Right 3 alſo the heir of the 
; Hushand who hath gained che new Reverſion might have alſo entred3 but if he doth not enter, and 
| | defeatthe Eflace tail male by the Hu$band Infant, preſently the new Revertion by AQ in Law 
doth;yaniſh, from the one » and veſt 1n'the other, and the Wife by operation igfLaw ſhall be pre--. 
ſently ſeiſed of her ancient Eſtate ; for when the Eftate tail is defeated \ whic was. the cauſe. of 
wine the new Reverſton , the heir cannot have the Eſtate which his Anceſtor had before'the 
ait-for his Anceſtor before the gift had nothing, but in the Rightot his Wife, which determined by 
wsdath, as it is holden in' 4 H. 6. 2, where the Caſe was, That a man ſeiſcd'of certain Lands in 
eRight of his Wife, made a Feoffement thereof by Deed indented tocertain perſons, upon con- . _ 
ditipg;that he ſhould leaſe the Lands again to the Husband and Wife for their lives wich divers [_ 44} 
Requiaders over in tail] the Remainder 'to the right heirs' of the Husband', and afterwaſfls the 
Huxband died , the Feoffees leaſed the Land to the Wife for life, with Remaipders over in tail, the 
Remainder to the right heirs of the Wift; Where it ſhould be to the right heirs of the Husband: 
»And in that caſe it is refolved , That for the Condition broken the Husband*s heir might enter 5 
tor although that'no Right deſcendeth to him from the Husband, whoſe Eltate is determined by 
| Vth, yer the Title of Condition , which he himſelf created upon the Feoffement , and reſerved 
tohim and his heirs , ſhould deſcend after his death to his heir : and fo a differerice between a Title * 
| of Entry by reaſon of a Condition, and a Right of Entry by reaſon of Infancy 3 for none ſhall take 
benefir of the Infancy of his Anceſtor ; but he who hath a Right deſcended to him from the ſame 
highs þ | Anceſtor , but the heir may take benefit of a Condition , although that no Right deſcendeth'to him 
ſpeci fromthe ſame Anceſtor. Three other Points are in a manner reſolved in the faid cafe 'of 4 Hez. 6. 
aſetitÞ - 3+ That when the Husband*s heir entreth for the Condition broken thereby , the Feoffement which 
eel} * Made the Diſcontinuance is defeated , and by conſequence, the Diſcontinuance it ſelf is defeated ; 
jeir pt} 2+ "That after that the heir of the Husband hath entered for the Condition broken ,"the Eſtate of the 
{ heb lr doth yaniſh , and preſently the Eltate is reveſied in the Wife , without Entry or Claim made 
Pl - . | Ccec- * by her 
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by her , for the hcir doth enter by force of the: Condition , and.not in reſpe& of any Right © 
there two Caſes are put to prove it: 1. It Tenant for lite maketh a Feoffernent in fee upon Cg ” 
tion , who enircth for the Condition broken , now the Feoftement is avoided ,, and by conſeque 4 
chc Reverlion preſently by the Entry revelted. © 2. If her Husband himſelt had entred for theCor 
dicion broken , the ſame had reveſted the Ettate in the Wite. . "The third Poine obſervable jn he 
ſaid Caſe of 4 Hen, 6. is, That although thar the Wite hath accepted an Efiate for life, ang - 
concluded her felf by acceptance to have any Cu in vita, yet when the Eſtate which the hath * I 
is defeated by the Condition , the Concluſion by the acceptance 1s allo avoided, Vide Littlery m 


WS 
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Diſcontinuance, 43. Privies in Law, as Lord by Eſcheat , &c. ſhall never take bencetit of Infancy, 


becauſe he is a Stranger to him, ayd when the Infant dieth without heir , the Feoffement i; un- 
avoidable. The ſame Law of Coverture, and Non, ſane memorie, and here you Will better un. 
derftand your Books, 14 Edw. 3. Dum. fuit infra etatem 6. F. N. B. 192. 21 Edw, 3, 50, Dun 


fait infra etatem'2, 13 E..2. Brev. $31. 39 E. 3. 29. 45 Ew. 3. 49 Edw. 3.13, 29 Hen, , 42, 


34 Hen. 6. 41, 6 Hen. 4. 3. 9 Hen. 6.6. 7 Hen, 4, 5. 2 Hen, 4. 13. 32 Hen. 6. 27, 1he Abridgmen 
of the Book of Aſſiſes , 87. b. 7 Hen. 5. 9. a,» 
It was alſo reſolved , That if the Eſtate of the Infant had been upon Condition to be perſy. 
med by the Infant;, and the Condition had been broken during his minority , that the Land jy 
been loſt for ever. Note, Readcr , That as to that it is to know, that there are two manne of 
Conditions, ſcil. a Condition-in fact , that is, expreſſed ,, as to pay mony , or to doe, or not © 
doe any other A& , &e. and Condition inf Law, that is, implied : "Alſo Conditions in Lay ar 
of two natures, ſcil. by the Common Law , or by the Statuxe ; And Conditions in Law by the 
Cotimon Law are in two forts , one which is founded upon-@ Confidence and Skill , and theo 
without Confidence or Skill. *' Conditions in Law by Statute Law are alſo of two qualitics, ſci, 
WhePthe Statute for Execution of the Condition in Law giveth Recovery , and when the $;. 
tute giveth an Entry and no Recovery'3 as to the Condition in Law which is founded upon Ski 
and Confidence; as the Offi of Parkerſhip ,"Steward(bip , Oc, in tee, which deſcendethwan 
Infant , ora Feme Covcrt; if the Condition in Law annexed to the ſaid Offices be broken, th: 


. Gine ſhall barr the Tnfant, and Ferne Covert for ever: the fame Law of Liberties and Francis 


But if the Infant or-Feme Covert be Leſſee for life, or Tenant by the courtelic, 'or Tenant in dove, 
and the Infant ,or the Husband of the Wife waketh a Feoffement-in fee , and the Leſſor en 
for rhe forfeiture , 3$he may 7 yet it ſhal}-not burr the Infant or Feme Covert , but that the Inf 
or Feme Covert, 'after the death'of the'Husband may enter ;-for the ſame is by force of a mect Con 
ditionin Law , without any Skill or Truft annexed to the Eſtate.” If an Trfant,. or a Feme Cone 
Leſſce for life doth wafic , and the' Leffor recovereth in an Action of Wale, it ſhall bind'the[1- 


fant and Feme Covert 3 ' For the Statute giveth:the Action to.xecover the' I;and. The ſameliys 
of Ceſavit , and of other: like caſes : As if an Infant be Gadgler, and ſuffercth an Eſcape; thee 
an Aion lieth. © But if the Conditiog.in Law be by force of a Statue Law ,' which giverh Enty, 
and no AGtion, as if an Infant , or the-Husband-ſeifed in the Right of his Wife", alienateth inMor:- 
rmain,.there, although that the Lord, of whom the Land is hot. | 

Infant or Feme Covert is not bartcd';, no more than inthe Caſe of a Condition in Law by theCom- . 
mon Law , which is grounded upon the Alienation of the Infapt + Tenanttor life, or of theſhl- 
band, &c. where the Entry of the Leſſor is/given by the Common Law. And { you willbte 
underſtand. your Bqoks in 31 Af. pl. :17..Br. Covenant , 71. Plow, Com. Stowell's Caſe, 355, 
Dotior and Stndent , 113. Vide 31 Edw.' 3. Age 54. 14 Edw. 3,88. 28 Edw.'3.-09. 2 Tan. 


den, entreth-; yet the Right of th 


Note, Reader , That a Condition in Law by force of a Statute which giveth a Recovery, & 


Rronger than a Condition in Law without'a Recovery : for if Leſſee for lite maketh a Leale for 
years, and afterwards entreth into the Land' e 
in an Aion of Yyaltc againſt the Leſſee.for : 
Waſte done :; Byt if Leflce for life maketh a Leaſefor years, and afterwards entrech', and aykeh 
a Feoffement ih fee , the Leſſor ſhall'not avoid” the Leaſe for years. $0 if the Tenant wikthi 


and committeth a Walte, and'the Leſſor doth rin 
life; he ſhal] avoid the Leaſe-for years made. ter 


Leaſe for years, and afterwards is attainted of Felony , and' dieth without heir, The Lord 
Eſcheat ; although that ER SON of Eſcheat', ſhall not avoid the Texme; But aft 


[Caſe , that the ſaid fippoſed' Feofſetnent of the ſaid Prudexce wi 


as votd , and that the Land did eſcheat to the Queen.” mY 


Co Wy «. a . 
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Parr VIIL Febu Webb's Cafe. 


Mich. 6 Jacobi. In the Common Pleas. 


Jehu Webb's Cale. 


Eby Webb brought an Afſiſe againſt Sir Thomas Knyvet, Knight, Lord Knyvet, Fohn Freeburne, 
] and Roger Rolles, de libero tenemento in Weſtminſter, and made his Plaint, de Officio Magiſtr. Iudo- 
rum pilarum palmarum , Anglice , the Othce of the Maſter of the Tennis playes of the King , that 
now is in Yeſtminſter 3 And tor his title ſaid , That the ſaid Office is an ancient Office in Weliminlier 
ofareſaid, and that the King that now u, 25. Nov. Anno 5. by bis Letters Patents, of his certain know- 
ledge and meer motion, did give and grant to the ſaid Jehu the aforeſaid Office of Mafter of the Tennis 
playes, 4 well within the Palace of Weltminſter, as of the ſaid Lord the King elſewhere; To have and 
enjoy the ſaid Office to the ſaid Jehu, during the life of the ſaid Jehu 3 by force whereof the ſaid Febu 
was ſciſed of the ſaid Office with the Appurtenances for his lite, and that he took and received the 
Profits thereof to his own uſe , until the Defendants wrongfully diſffeiſed him : and the Defen- 
dants pleaded No wrong, No difſeifin, And upon the Evidence to the Recognitors of the Afſe this 
Tem, it was holden by the whole Court, That where the Grant was in Engliſh, Of the Office of the 
King 1 Tennis playes in Weſtminſter , that that Grant ſhall be taken in a reaſonable Senſe; that is to 
ay, the Tennis playes for the King's houſhold , and not onely tor the Tennis play when the King 
himſelf playeth in his Royal perſon 3. For the King is the Head of his houſhold, and therefore from 
themoſt worthy part, the Teanis playes for the houſhold may be well called the Kings Tennis players : 
& where a Commitlion is made to take Boys finging in Cathedral Church, &e. or other places 
where Children are taught to fing,, for the furniſhing of the King's Chapel, theſe general words by 
conſtrution of Law have a reaſonable intendment 3 ſcil. that ſuch Boys as are brought upand taughc 
to ſing to ſeek and get their living by it , may be taken for the King's Chapel 3 but the Son of a 
Gentleman, or any other, who is taught to ſing for his ornament, delight, or recreation, and not 
thereby to get his living, cannot be taken againſt his will, or the conſent of his Parents or Friends 3 
and ſo it was reſolved by the two Chief Juſtices, and all the Court of Star-chamber Anno 43 Eliz, 
in the Caſe of one Evans , who had by colour of ſuch Letters Patents taken the Son of Clifton ( a 
Gentleman in Norfolk, ) who was taught to ſing for his recreation ; which Evans for the ſaid Offence 
ws grievouſly puniſhed. And in the Caſe at Barr divers Queſtions were moved, in what Caſe an 
Aſfiſe lay by the Common aw, and in what by the Statute of Veſtm. 2. c. 25. Itis to be obſerved, 
thatat the Common Law there was but two forms of Writs of Afiſe of Novel Diſſeifin, ſeil., Aſiſe 
d libero tenemento, and Afſiſe, of Common of Paſture for his Cattel, &c. which was ſo neceſſary, that 
without the ſame his Freehold could not be manured. And the ſame appeareth by 35 Aſc pl. 11. 
4Eaw.2. Af. 451. 1x Hen. 6. 22. and other Books , that Aſiiſe de libero tenemento lay of Land , 
Rent, and all other things whereof a Precipe quod reddat lay at the Common Law. But of Profits 
apprender in a certain. place, the Statute of Weſtm. 2. Cap. 25. gave an Aﬀiſe of Novel Diſſeifin in the 
place of a Quod permittat, which was the remedy for them at the Common .Law before the ſaid Sta- 
kute, as is to be ſeen in 4 E. 3. Aſi 449. 8 E.2. Aff. 384. 16 E. 2. Afſ. 370. 31 E. 1. Afſ. 440. &c. 
And in ſome caſe, the Statute giveth an Aſſiſe in caſe where there was not any clear and certain re- 
medy at the Common Law : for if one had not ſuch Profits apprender but for terme of his life , it 
Was holden that he ſhould not have a 20d permittat of them, becauſe that ſuch Writ was in 
the nature of a Wric of Right, as appeareth in 3o E. 1. ©zod permittat 9g, where in a Quod permit- 
tat battel was waged. Vide 4 E. 3. 38. 32 Edw. 1. Juris utrum, 14. F.N. B. 124. B.C, And there- 
fore the Statute faith, That a Writ of Novel Diſſeiſin ſhall hold place in more Caſes then it hath done 


beretfire; And firſt, the Statute beginneth , with Profits taken , gathered, or received, in the ſoil + 


of ther, &c. as in Woods, (cil. of Eftovers of wood, and Profit to be taken in Woods, 2. Of Natts 
ad Acorns, and ſuch Fruites to be gathered in the Land of another, which are Examples of Protits 
to be taken in Woods. 3. Of a Corody, and of the Parts thereof, which belong to Living and Clothing, 
(il delivery of Corn, and other Vifiuals and neceſſaries, as Apparel, Lodging, Waſhing, &c. in a cer- 
iam place yearly to be received; which is well explained by this word recipiend* for a Corody is pro- 
Perly to be received, and the Eftovers and the other Protits to be taken, ſel. capiend” & colligend. 
Þ that the fir Protits are Profits taken or gathered, and the Corody is, @ Profit received. 

4 Of Toll, and the ſpecies thereof, Tronage, Paſſage, Pontage, Pannage, and ſuch like to be ta- 
ken in certain places. Tolxetum, id eſt, Theolonium, id elt, Taxa& Grece, & Latine Veftigal, quod 
aur a vebendo, quia, preſiatur de rebus que vehuntur, a vehendis mercibus ſic difcium , unde dicun- 
tur Veftores qui vehunt. And Bradon, lib, 2. cap. 24. numero 3. $i cui concedatur talis libertas, 8c, 


quod Theolonium & Conſuetudines capiat, (which is the word that the Statute uſeth, ſcil. Capiendis )* 


Infra libertatem ſuam de ementibus & vendentibus, &c, Sce Fleta, lib. 1. cap, 47. and note that 
Bration wrote in the end of Henry the Third, Father of King Edward 1. and Fleta wrote in the reign 
King Edw. 1. who made the faid At. And in the Goſpel of St. Matthew, cap. 9. ver. 9, feſus 
ranfiens vidit hominem ſedentem ad telonium : Mar. 2. 14. Luc. 5. 27. Vide 13 Edw. 1. Aſiſe qo1. 
No Afiſe lieth of ſutc to a Mill, but a Writ of Sefz ad Molendinum , but of the Toll of a Mar- 
= an Athſe liethz and fo of the Toll of a Mill. Vide 23 H. 3. 435. tit, Aſiſe 427. acc. So of 
nr thorough, Toll traverſe, and Toll turn, and all theſe a Man ſhall have in his own Land and yet 
© being difleiſed of them ſhall have an Aſliſe of them, Tronage is a ſpecies of Toll, & dicitar 2 wo 
CCccc2 ] whic 
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which fgnifieth a Beam with which things are to be weighed , & proprie tronagium exigi debt 4; 


nn mi. 


mon Law, aSin 30 Afſ. p. 4+ the Othce of the Meaſurer ; 22 H. 6. 9. the Office of Packing «f 
Cloths 3 9 Edw. 4. 6. the Office of one of. the Clerks of the Crown in the Chancery 3 18 Edw, 2, 
Aſfiſe 377. the Office of the Bedell of the Hundred of Weſtm. and Midd. and 4 Edw. 2. Afiſe 449. 
and ibid. SE, 2. 285, The Archbiſhop of Canterbury by Deed dedit Fohanni. porteriam Curie ſut 
Cantuarienfis, which Grant was but for life, and yet an Aſſiſe lay. $ Edw. 4. 16. an Afiſedt n 
Office in the Common Pleas , 28 H.8. Dyer 7. and 3 Ma. Dyer 114. an Affiſe of the Office of 
Philizer in the Common Pleas, and the Poſt where he fitteth was put in view, 5 Ma, Dyer 153 
Afliſe of the Office of the Regiſter of the Admiralty , which the Plaintif had for life. Note, 4l- 
though the proceedings in that Court be according to the Civil Law, yet the Offices are determinabl 
by the Common Law : and fo of the Regiſter of the Confiſtory of a Biſhop, 31 H.8. br. Grants.134 
Afiſe lieth of the Office of Steward, Bailiffs, or Receivers of a Mannor 3 and all this is meant of 0f- 
fices of profit, and not of an Office of charge and no profit, as it is holden in 27 H. 8. 12.a 
31 E. Afiſe 440. Vide 21 E. 3. 4. b. And where ſome fay in the time of E. as is aforeſaid, that n 
Aſfiſe was given by the aid Statute in the place of a 20d permittat , there is no Writ in the Regiſt 
of a 2uod permittat of an Officez and yet I have a Regiſter of H. 2. time, which was long befor 
the ſaid AQ3z and I conceive, that no Writ of Qued permittat lay of an Office, becauſe that 4 
Precipe quod reddat Jay of it, as before is ſaid; and therefore a man ſhall have an Affiſe of at 
Office ut de libero tenemento at the Common Law. And the Statute, as to Offices, was but a de- 
claration of the Common Law, as hath been ſaid, onely to remove a doubt which then was. And 
ſo the ſaid words ( from henceforth ſhall lie }) ſhall be conſtrued, that it ſhall from henceforth lis 
abſque difficultate, And it appeareth by the principal Caſe at barr, and by the ſaid Book of Offi 
ces in the Chancery , King's Bench, and Common Pleas , that although the Courts are removadk 
in which the Offices arc , yet if they be ina certain place,at the time of the Diſſeifin , it ſufficeth: 
For the words de proficuo in certo loco extend to Eſtovers, &c. and not to the clauſe of Offices. Vt 
de 4 E. 4. 2. And the Statute ſaith, in all the Caſes afore rehearſed, the Writ ſhall be as it was wont 
to be, de libero texemento : So that now of all profits apprender in a certain place, the Writ ſhall be 
de libero tenemento. And the old Writ is given in a new Caſe; and therefore in 15 Af. p- 13: the 


- Writ was general de libero tenemento,, and the plaint de quatuor acris ſaliceti \, that is , tour acres" 


ſancey, and to have reaſonable eſtovers in a 100 acres of wood, ſcil. houſebote , haybote, and the 
Plaint was challenged, 1. Becauſe the plaint ought not to be de quatwor acris ſaliceti, but #err4 08 
prati, 2. Becauſe the Plaintiff had joined in one plaint two Freeholds, one ſel. the four acres 

fancey at the Common Law, and the other, ſeil. the ERovers by the Statute; ſeil. the Statute of Vel2+ 
cap. 25. & non allocatur, And there it is ſaid, that this Term one plaint,of two Rents Services _ 
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ride A 18. and the Statute farther ſaith , Aud as beforetimes it hath lien and holden place for 
Common of Paſture , fo hall it from henceforth hold place , for common of Turbarie, Fiſhings, and ſuch 
like Commons which any man hath appendant to F reeholds, or without Freehold by ſpecial deed, at the 


V 


let for terme of life: And the reaſon whereforc an Aſſiſe lay at the Common Law of Common of 


— 


Paliure, and not of other Commons, was, becauſe there was a ſpecial Writ in the Regiſter for Coms- - 


non of Paſture, and not of any other Common: and in thoſe days they held themſelves ſiricly to 
che form and order of the Regiſter, which is mentioned in the Stat. of Weſt. 2. made 13 E. 1. e. 24.) 
ve temps Re 2. Grants 104. Aman thall not have a Writ of Afliſe, quod diſſeifivit eum de libero eſto- 
verio, and yet Bradon held, L. 4. f. 231. quod locum hahet Aſiſa de qualibet communia pertinent, ad It 
berum tenemeetum, (c, Communia paſture, turbarie, &c. and 12 H.3. Aſiſe 417. That an Aſſiſe lay 
of Common of Piſcarie, &c. And theſe opinions had great probability of reaſon , but becauſe there 
wanted a Writ for them in the Regiſter, for that cauſe before this Statute an Alliſe did not lie of them, 
but a Quod permittat 3 and it appeareth by. Brafon, lib, 5. De Exceptionibus, cap. 17, fol. 41 3. who 
wrote 2 little before the making of the ſaid Act, That Original Writs cannot be changed, but by 
aQof Parliament. For there he divideth Writs into three branches. Sunt quedam Brevia formats 
(id eſt, originalia ) ſex de carſu , ( which appeareth there, where firſt formed and made by Autho- 
rity of Parlament : ) Duedam judicialia ex eis ( id elt, ex originalibus ) ſequentia, &c. Duedam ma- 
giftralia, que nec ſunt de curſu, nec formata, id elt, de aliqua certa- forma, & ſepins variant, ſecun- 
dum verietatems caſuum fatiorum & querelarum : ( as are Adtions upon the Caſe, Afions of Deceit, 
Prohiditions, cc. which have not any certain forme, &c. /} And of the Original Writs, formed, or 


of courſe, Braf{on wrote divers remarkable things, Breve quidem cum ſit firmatum ad ſmilitnudinem 


juris, quia breviter & pancis verbis intentionem proferentis exponit & explanat, ſicut regula juris rem 
queſt breviter enarrat, &ec. Sunt Brevia quedam formata ſub certis Caſibus de curſn, & de Communi 


Conſilio totines regui conceſſs & approbata, que quidem nullatenus mutari poterint abſque conſenſu & vo- 


Iuntate eorum. By which it appeareth, that Writs formed, and of Courſe, that is, Originals, were 
atfirſt authorized by Parliament, and without Parliament cannot be altered or changed, and there- 
with agree our Books, for in as much as the Original Writ of Aſiſa ultime preſentationis was formed 
in theſe words , Quis advocatus tempore pacis preſentavit ultimam perſonam que mortus eſt , this 
form ſhall old, and cannot be changed, alchough that the Incumbent reſigneth, as it appeareth in 


18 E, 2, Aﬀſe de Darrein preſentment, 20, and F. N.B. 31 H, Alſo the Writ of Warrantia Charte 


is framed in theſe words , 20d jaſte, &c, warrantizet B, unum meſſnagium in D. &c. unde chartam 
babet, &c. * And yet if he be bounden to Warranty by force of an Exchange, or by Homage ance- 
firel, the Writ ſhall not be altered. 9 E, 4. 49. 21 H.6.8. Fitz, Na. Br. 134. and many other Ca- 
ſes may be put upon them fame ground. Alto BraGor further ſaith, Communia Brevia inter omnes pro 
jure generaliter obſervari debent cum ſant originalia , & attionibus originem preftent : And therewith 
zpreeth Fitzberbert in his Preface to his Nat. Brevium : In every Art and Science there are certain 
Rulesand Fundamentals, to which a Man ought to give credit and belief, and which he cannot de- 


_ Ty: In like manner, there are divers Rules and Fundamentals in the knowledge of the Common 


Lawof the Land , to which a Man ought to give credit and belicf, and not deny them , which are 
neceſſary for thoſe who will underftand the Law, eſpecially at the beginning, for upon thofe Foun- 
dations the whole Law doth depend. For which cauſe in times paſt a very profitable Book was com- 
poſed, called the Regiter, which containeth divers Principles, by which he ſhall be well inſtructed 
who would underſtand the ſaid Laws. 

And that was the cauſe, that foraſmuch as there was no Original Writ formed of. Afiſe of Novel 
diſeifm of Common of Turbaric, Piſcarie, &c. but onely of Common of Paſture, for that cauſe no 
Afiſe of Novel diſſeifin lay of them before the ſaid Statute of 13 E. r. And therewith alſo Flets agre- 
th, They are called Writs cum ſint formata ad ſimilitudintm reguls juris , que breviter & paucis ver- 
bs intentionem proferentis exponit & explanat : ſicut regula juris rem que eft breviter enarrat, &c. Et 
Jun quedam Brevia formata ſub certis Caſibus , & quedam de curſu , que Conſilio totius regui ſunt ap- 
Podats, que quidem mutari non poterint abſque eorundem contraria voluntate, Sunt &' Brevia ex cis 
ſequmtia, que dicuntur judicialia, And whereas afterwards at the ſame Parliament of Weſtm, 2. 
©P.24, Tt is enacted , Et quotieſcunque de cetero evenerit in Cancellaria quod int uno caſu reperitur 
bre ; © in conſumili caſe cadente ſub eodem jure & ſimili indigente remedio non reperitkr , Concordent 

wi de Cancell' in Bre* faciendo, vel atterminent querentes in proxim” Parliament, & ſcribantur Ca- 
 Wquibut concedere non poſſunt , & referant tor ad proxim* Parliament. & de Conſenſu Juriſperito- 
mm fat Breve ne contingat de cetero quod Curia Domini Regis deficiat de Conquerentibus in Iaftiria 
Pynrrenda, ' And the Preamble of the faid 24. Chapter was conſonant to the Concluſion , de ee- 


| ®r mn recedant 2 Curia Regis ſine remedio. By force of which A the Writ called the Writ de I- 
| &fſu in confimili caſu was formed by the Clerks of the'Chancery, as it is adjuged in 3 E. 3. Entry 8. 


Which was given in the ſame age that the (aid AR was made, and F.N, B. 206. f. Vide 38 E.3. 13. 
Note, Reader, at the time of the making of the ſaid AA, as it appeareth by Fleta, lib. 2. c.12. 

e Clerks of the Chancery ( which- are meant in the faid AR) were grave, wile, and circum- 
men, {worn torhe King, of deep Knowledge of the Laws and Cuftoms of England : for the 
words of the Book are, Fjt auten inter cetera quoddam Officium quod dicitur Cancellaria, quod viro 
provid (5/ diſcrets, &c. magne dignitatis debet committi, &c,  cui aſſocientur Clerici honeſti &+ circum- 


| Pedi, Domino Regi jurati',, qui in Legibus & Conſuetudinibus Anglicanis notitiam habeant plenia- 


"em, &, 


for theis And the Writs which they form, are called Brevia Magiſtralia, becauſe that thefe Clerks, 
irKn : 


owledge, were called Mapiftri Cancellarie , as thoſe who wrote Writs of Courſe were, 


an | - - ; 4 . X 
| p,, 2 are called Crrſitorii, Curtitors ; and as,the Writs which the Curſitors write are called 


'evia de Curſus, ſo the Writs which the Maſters draw in difficule Caſcs, are called Brevis Magz- 
C cCcc 3 fralta: 
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Yebu Webb's Cale. Part VIII 
which lignifteth a Beam with which things are to be weighed » © proprie tronapium exipi dikes þ 
ponderatione lanarum, O preſagium exigi dehet de mercibws, as appcarcth by a Record in the Þ reaſy- 
ry, Hill. 5 E. 3. Lincoln: numer. 32. but oftentimes the one 1s taken for the other. And jt appear. 
cth by Fleta lib. 2. cap. 12. which Was written in'thc time of E. I. in which time the Statute Wa 
made, that Troaa doth lignihe a Beam. Paſſage , and the ſame is properly a Ferry tor the paſſing 
of Mcn and Cattel over a water, for which the Owner hath a Toll tor it a Man hath paſſape 
the Barge or Veſſel of another to the Church or elſewhere , it is not any profit , but an caſen;gy; 
whereof no Aﬀſiſe lieth , as it is adjudgcd in 31 F. 3. Af 44- and 19 E. 2. Af: 399. und ;, Al 
p. 13. an Aſſiſe de novel diſſeiſin doth not lic oft a way, becauſc it is but an caſcn.cnt , and n0 pro. 
tit to be taken, #nullum proficuum recipiend* , as the Statute ſpcaketh. Poxtage is a Toll tor Patizo: 
or carriage over a Bridge , and thereupon it is called Poxtage , as appeareth 3 E. 3. Aſſiſe 445, _ 
F. N. B. 227. and Regiſter 259. Rex Colleforibus , &c. Pontag. in villa de $. &c. Pannage is a Ty 
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—— 
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* for the Paving of a City, or a Cawſie, or a way, as appcarcth in 3 Edw. 3. Aſiſe 445. F.N,8.., 


[5] 


Reg. 259. and in old times it was written pavagium , or pauvagium, or paviagium, and by cor. 
ption paxragium, (c. an, tor u#, 6c. The Statute gocth tarther , & hy ſimilibus, As tor Muras; 
{c. Toll for making of a Wall tor ſafeguard of men in time of War or Tumult , as appearcth inthe 
ſaid Books of 3 E. 3. and F. N. B. 227 Regifter 259, Cranage js a Toll tor drawing ot Merchangi 
ſes out of Veſſels to the Wharf, &c. and fo called, becauſe the Inttrument is in the torm of a Cray, 
See Dyer 18 Eliz. 352. and the Book of Entries, 3. So of Stallage, Picage, Wharfage, Anchorge. 
Pedagium, 4 pede dilum, quod a tranſeuntibus ſolvitur, | 
5. Of Offces, ſc. Keepings of Woods, Parks, Foreſts, Chafes, Warrens, Gates, and other Bailiwich 
aud Offices in fee, from benceforth an Aſſiſe of. Novel diſſeifin ſhall lie ; which words ( from hence. 
forth ) have perſwaded divers, that an Afſiſe of an Othce did not lie at the Common Lay, ard 
fo are ſome opinions in 16 E. 3. Aff. 370. and that no Ailiſe lay of any Office , but of an Offce in 
fee, becauſe the Aſhe came in the place of a Qzod permittat, which none could have, atthetine 
of making of the AQ, but Tenant in fee. Vide 4 E. 3. Aſiſe 449. and 8 E. 2. ibid. 385, Bu jt 
appeareth by our Books that an Afſiſe lay of an Office wt de libero tenemento, at the Common Lay, 
for of all that a Precipe quod reddat lay'at the Common Law, an Affiſe lay. 7 E. 3. 63. in Henry & 
Parker's Caſe. A Writ of Entry in the Per and Cui, de Balliva cuſtodiendi parcum de Charkel cm 
pertixentiis ; and 8 E. 3. 55,56. the Biſhop of Salibarie's Caſe, a Writ of Aicl of the Beddelried 
the Hundred of Cademinſter, and mark there the ſaying of Stoufe, 10 E. 3. 27. b. acc. and 19Ed.z, 
View 77, 4d terminum qui preteriit brought of the Soke of Winchefter, and exception was taken, 
that it was a Profit iſſuing out of no Freehold , & #0# allocatur, 18 Edw. 3. 27. A Formedon of 
the Office of Serjeanty in the Cathedral Church of Lixcoln, Vide 27 Hen. 8, 12. 7 Hen. 6. 8. 7 Af. 
P- 12. 10 Afſ. p. 11. The Statute faith, Office #n fee 3, yet an Aſiſe lieth of an Office althoughthat 
the Diſſeiſce had but an eſtate for life ; for the Statute was made as to that in affirmance of theCom- 
mon Law, as in 30 Af. þ. 4+ the Office of the Meafurer ; 22 H. 6. 9. the Office of Packing «f 
Cloths 3 9 Edw. 4. 6. the Office of one of, the Clerks of the Crown in the Chancery ; 18 Eav, 2. 
Aſſiſe 377. the Office of the Bedell of the Hundred of Weſtm. and Midd. and 4 Edw. 2. Afiſe 449 
and ibid. $ E, 2. 285, The Archbiſhop of Canterbury by Deed dedis Fohanni. porteriam Curie ſus 
Cantuarienfis, which Grant was but for life, and yet an Aſſiſe lay. $ Edw. 4. 16. an Afﬀſiſedt n 
Office in the Common Pleas , 28 H. 8. Dyer 7. and 3 Ma. Dyer 114. an Aﬀiiſe of the Office of: 
Philizer in the Common Pleas, and the Poſt where he fitteth was put in view, 5 Ma. Dyer 153 
Ailiſe of the Office of the Regiſter of the Admiralty , which the Plaintif had for lite. Note, al 
though the proceedings in that Court be according to the Civil Law, yet the Offices are determinable 
by the Common Law : and ſo of the Regiſter of the Confiſtory of a Biſhop, 31 H.8. br. Grantr.134 
Aſie lieth of the Office of Steward, Bailiffs, or Receivers of a Mannor 3 and all this is meant of 0- 
fices of profit, and not of an Office of charge and no profit, as it is holden in 27 H. 8. 12.ad 
31 E. Affiſe 440. Vide 21 E.3. 4. b. And where ſome fay in the time of E. as is aforeſaid, thatan 
Aſfiſe was given by the aid Statute in the place of a 2d permittat , there is no Writ in the Regiſt! 
of a 2wod permittat of an Officez and yet I have a Regiſter of H. 2. time, which was long before 
the ſaid At; and I conceive, that no Writ of Qued permintat lay of an Office, becauſe that 4 
Precipe quod reddat lay of it, as before is ſaid; and therefore a man ſhall have an Afiſe of at 
Office ut de libero tenemento at the Common Law. And the Statute, as to Offices, was but a de 
claration of the Common Law, as hath bcen ſaid, onely to remove a doubt which then was. And 
ſo the ſaid words ( from henceforth ſhall lie }) ſhall be conſtrued, that it ſhall from henceforth lis 
abſque difficultate. And it appeareth by the principal Caſe at barr, and by the ſaid Book of Off 
ces in the Chancery , King's Bench, and Common Pleas, that although the Courts are removable 
in which the Offices are , yet if they be ina certain placc,at the time of the Diſſeilin , it ſufficeth: 
For the words de proficuo in certo loco extend to Eſtovers, &c. and not to the clauſe of Offices. V- 
de 4 E. 4.2. And the Statute ſaith, in all the Caſes afore rchearſed, the Writ ſhall be as it was wont 
to be, de libero tenemento : So that now of all profits apprender in a certain place, the Writ ſhall be 
de liberotenemento. And the old Writ is given in a new Caſe; and therefore in 15 Af. f- 13+ the 


. Writ was general de libero tenemento, and the plaint de quatwor acris ſaliceti , that is, tour acres of 
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| adjudged good, for liberum tenement, although it be in the ſingular number, yet it is #omen collefiiv f 


fancey, and to have reaſonable eſtovers in a 100 acres of wood, ſeit. houſebote , haybote, and tif 
Plaint was challenged, 1, Becauſe the plaint ought not to be de quatwor acris ſalicets, but #err4 "# 
prati, 2, Becauſe the Plaintiff had joined in one plaint two Freeholds , one ſc#l. the four acres 

fancey at the Common Law, and the other, ſcil. the Eftovers by the Statute, ſcil. the Statute of Weſt.2s 
cap. 25. & non allocatur, And there it is ſaid, that this Term one plaint,of two Rents Services = 
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vide 7 Ae 18: an] che Statute tarther ſaith , And as heforetimes it hath lien and holden place for 
Common of Paſlzere , ſa ſhall it from henceforth hold place , fur common of Turbarie, Fiſhings, and ſuch 
tbe Commons which any man hath appendant to Freeholds , or without Freehold by ſpecial deed, at the 
heal for terme of life : And the reaſon wheretore an Aſſliſe lay at the Common Law of Common of 
Paliure, and not of other Commons, was, bccaufe there was a ſpecial Writ in the Regiſter for Com- 
non of Paſture, and not of any other Common: and in thoſe days they held themſelves ſtrictly to 
che form and order of the Regiſter, which is mentioned in the Stat. of Weſt. 2. made 13 FE. 1.c. 24.) 
Se remps Re 2. Grants 104. Aman fhall not have a Writ of Afliſe, quod diſſeifivit eum de libero eſto- 
verio, and yet Bradion held, 0. 4. f. 231. quod locum habet Aſiſa de qualibet communia pertinent, ad It: 
herum tenemectum, ſc. Communia paſture, turbarie, &c. and 12 H.3. Aſſiſe 417. That an Aſſi(e lay 
of Common of Piſcaric, &c. And theſe opinions had great probability of reaſon , but becauſe there 
wanted a Writ for them in the Regiſter, for that cauſe before this Statute an Alſiſe did not lie of them, 
bat a 20d permittat ; and it appeareth by Bradon, lib, 5, De Exceptionibus, cap. 17. fol. 413. who 
wrote 2 little before the making of the ſaid Act, That Original Writs cannot be changed, but by 
actof Parliament. For there he dividech Writs into three branches. Sunt quedam Brevia formats 
(id ct, originalia )) ſex de curſn, ( which appeareth there, where firſt formed and made by Autho- 
rity of Parlament : ) Duedim judicialia exeis (id ct, ex originalibus ) ſequentia, &c. Duedam M1- 
giftralia, que nec ſunt de curſu, nec formata, id elt, de aliqua certa forma, & ſepins variant, ſecun- 
Jum vrietatem caſuum fatiorum & querelarum : ( as are Adtions upon the Caſe, Afions of Deceit, 
Prohiditions, cc. which have not any certain forme, &c. ) And of the Original Writs, formed, or 
of courſe, Bratton wrote divers remarkable things, Breve quidem cum ſit formatum ad ſimilitudinem 
juris, quta breviter & pancis verbis intentionem proferentis exponit & explanat, ſicut regula juris rem 
queſt breviter enarrat, Gcc. Sunt Brevia quedam formata ſub certis Caſibus de cnrſn, & de Communi 
Conſilio totines regni conceſſa & approbata, que quidem nullatenus mutari poterint abſque conſenſu &' vs- 
lurtate eorums. By which it appeareth, that Writs formcd, and of Courſe, that is, Originals, were 
atfirſt authorized by Parliament, and without Parliament cannot be altered or changed, and there- 
with agree our Books, for in as much as the Original Writ of Aſiſa #ltime preſentationis was formed 


in thele words , Quir advocatus tempore pacis preſentavit ultimam perſonam que mortua eſt , this 


form ſhall fold, and cannot be changed, although that the Incumbent reſigneth, as it appeareth in 


18 E, 2, Aﬀrſe de Darrein preſentment, 20, and F. N.B, 31 H, Alſo the Writ of Warrantia Chante. 


is framed in theſe words , 2nod jaſte, &c, warrantizet B, unnum meſſnagium in D. &c. unde chartam 
habet, &c. * And yet if he be bounden to Warranty by force of an Exchange, or by Homage ance- 
rel, the Writ ſhall not be altered. 9 E, 4. 49. 21 H. 6.8. Fitz, Nas. Br. 134. and many other Ca- 
ſes may be put upon therm fame ground. Alto BraGon further ſaith, Communia Brevia inter omnes pro 
jure generaliter obſervari debent cum ſant originalia , & attionibus originem preftent : And therewith 
apreeth Fitzberbert in his Preface to his Nat. Brevium : In every Art and Science there are certain 
Rules and Fundamentals, to which a Man ought to give credit and belief, and which he cannot de- 


ny; In like manner, there are divers Rules and Fundamentals in the knowledge of the Common 


Lawof the Land , to which a Man ought to give credit and belicf, and not deny them , which arc 
necefſary for thoſe who will underftand the Law, eſpecially at the beginning, for upon thofe Foun- 
dations the whole Law doth depend. For which cauſe in times paſt a very profitable Book was com- 
poſed, catled the Regifter, which containeth divers Principles, by which he fhall be well inſtructed 
who would underfiand the ſaid Laws. 

And that was the cauſe, that foraſmuch as there was no Original Writ formed of. Afiſe of Novel 
dſeifm of Common of Turbaric, Piſcarie, 8&c. but onely of Common of Paſture, for that cauſe no 


Ifiſe of Novel diſſeifin lay of them before the ſaid Statute of 13 E. 1. And therewith alfo Flets agre- - 


eh, They are called Writs c-m ſint formata ad ſimilitudinem reguls juris , que breviter & paucis ver- 
" imtentionem proferentis exponit & explanat ; ſicut regula juris rem que eft breviter enarrat, &c. Et 
ſunt quedam Brevia formata ſub certis Caſibus , & quedam de curſu , que Conſilio totius regni ſunt ap- 
Prodata, que quidem mutari non poterint abſque eorundem contraria voluntate, Sunt & Brevia ex eis 
Jequtia, que dicuntur judicialia, And whereas afterwards at the ſame Parliament of Weſtm. 2. 
cap.24, It is enacted , Er quotieſcunque de cetero evenerit int Cancellaria quod in uno caſu reperitur 
bre ; O in conſimili caſu cadente ſub eodem jure & ſimili indigente remedio non reperiter , Concordent 
C net de Cancell' in Bre* faciendo, vel atterminent querentes in proxim” Parliament, & ſcribantur Ca- 
Ji in quibut concedere nou poſſunt , & referant tor ad proxim* Parliament. & de Conſenſu Juriſperito- 
"um fiat Breve ne contingat de cetero quod Curia Domini Regis deficiat de Conquerentibus in Taſtiris 
Pryuirend, And the Preamble of the faid 24. Chapter was conſonant to the Concluſion , de ce- 
70 non recedant 2 Curia Regis ſine remedio. By force of which Ad the Writ called the Writ de In- 


| greſſu in conſimili caſu was formed by the Clerks of the'Chancery, as it is adjuged in 3 E. 3. Entry $. 


Which was given in the ſame age that the ſaid A was made, and F.N, B. 206. f. Vide 38 E.3. 13. 

Note, Reader, at the time of the making of the ſaid AA, as it appeareth by Fleta, lib, 2. c.12. 
© Clerks of the Chancery ( which are meant in the ſaid AR) were grave, wiſe, and circum- 
Pct men, ſworn to che King, of deep Knowledge of the Laws and Cultoms af England : for the 


| Words of the Book are, Fjt autem inter cetera quoddam Officium quod dicitur Cancellaria, quod viro 


Providy 


& diſcrets, &c. magne dignitatis debet committi, &c, cui aſſocientur Clerici honeſti & circum- 
Domiugo Regi jurati,, qui in Legibus & Conſuetudinibus Anglicanis notitiam habeant pleniq- 
2 rg And the Writs which they tori, are called Brevia Magiſtralia, becauſe that theſe Clerks, 
, eir Knowledge, were called Magiftri Cancellarie , as thoſe who wrote Writs of Courle were, 
wats 4 are called Crrſitorii , Curlitors : and as,the Writs which the Curfitors write are calle4 

'2 0 Curſu, ſo the Writs which th: Maſters draw in difficult Caſes, are called Brevia Magi- 
GCEeeeYy tra. 
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ftralia. But when ſuch Clerks ſo knowing of the Law failed , then the Judges in many caſes Pave 
allowance to ancient forms of Writs , and drove the Party to make a ſpecial Count when the Writ 
doth warrant the Count in ſubſtance, although there be variance in Circumfiance, as in the laid 
Caſes of Darreia preſentment , and Warrantia Charte , and many others , the ſubſtance of the one 
is the Avoidance, and Death or Refignation , but the Circumſtance 3 and in the other Warranty jg 
the ſubſtance , and the manner of it but the Circumfiance. But when the Caſc will not bear it, (3 
in Aſfiſe of Common of Paſture, he cannot make his plaint of Common of Pitcarie, Turbarie, ;, ) 
the laſt refuge is to refer the ſame ad proximum Parliamentum , as the Statute ſpcaketh, 

Note, Reader, in the ſaid Statute of Weftm. 2. cap. 24. a little before it is ſaid , Ez iy Regiſt, 
de Cancellaria non eſt inventum aliquod Breve in iſto Caſu ſpeciali, And therefore the Statute pro. 
vided remedy in it, by which appearcth alſo the Antiquity of the Regitier, which is as ancient x 
Original Writs, of whoſe Antiquity ſee in the Preface to the Third Part of my Reports. Ang j 
the principal Caſe Exception was taken to the Plaint,, becauſe that in his title he ſaith, ud 
Officium prediium eft antiquum Offcium in Weſtm. predifi. quodque predifins Dominus Rex nunc, g. 
& per Literas ſuas Patentes , &c. conceſſtt eidem chu Officium Magiſtri Ludorum pilarum palmy. 
rum , &c. Habend' idem Officium eidem chu , durante vita ſua, &c. And doth not ſheyw thy 
any Profit doth belong to the ſaid Office. And a man ſhall not maintain an Aſliſe of an Oftce 


without Profit, as the Book in 27 Hen. 8. But it was anſwered and reſolved , That the Ply - 


was well enough: For true it is, that of an Office of charge no Afſiſe lieth, as it is holden 
30 Aſſ. pl. 4. $ Ed. 4. 22. and 27 Hen. $8.12. And 30 Afſ. pl. 4. There the Athſe was brought 
the Office of Meſſor of the Mannor of D. with the Appurtenances: And: there Shard took a dife. 
rence between an ancient Office and a new Office; For in an Aſhe of a new Ofhce firſt cede 


and appointed , there the Plaintiff ought to ſhew what Fee or Protit is granted tor the excerling of 


it, for it cannot have a Fee and Profit belonging to it, as an ancient Oftice may. And there Bur. 
ton faith , that their opinion was , That if a man maketh his Plaint of an Office, and of the Profit 
the Plaint Had abated 3 for by the Recovery of the Office, the Fee and Profit, as parcel of it, (ha| 
be recovered. And therewith agreeth the Book in 8 E. 4.22. where in an Aſſiſe of an Offcej 
the Common Pleas , he made his Plaint of the Ofhce and Fee, and Wages and Commodities; ad 
Choke excepted againſt it, becauſe he complaineth of one thing twice , ſcil. of the Office and of 
the Fee : Hoke, who was of Counſel with the Plajptiff, we have ainended our Plaint Fai 
is no other but of the Office, with tHe Appurtenances. .. Prgot. Then the Plaint is not good; Frz 
man ſhall not maintain an Aſſiſe of an Qffice without Profit. And the Court held'the Plaint gool 
as to that , and therewith agree 5 Edw. 4. 3. 22 Hen. 6.9. 9 Edw.4. 6. And it is to know, tha 
if a man be diſſeiſed of the whole Office he ſhall have an Afſliſe de Officio cum Pertinencits;, butifhe 
be difſeiſed of parcel of the Profits, he may have an Aſſiſe of theſe parcels, onely , 22 Hen,6, 11, 
13 Edw. 3. Plaint 23. If a man giveth to me the Keeping of a Park, taking two pence ady, 
and a Robe, the Plaint ſhall not be of the,Office or Keeping , if I be not difſeiſed of the whole 0b 
fice : But if I be diſſciſed of the Robe or Fee ,, the Plaint ſhall be onely thereof. And 3 En,;, 
Aſiſe 175. An Aſiſe of Novel diſſeiſin was brought, and he made his Plaint of a Profit apprende, 
for the Keeping of the Park and- Wood of Preſtox , every day of the year a penny halfpenny forhis 
Poulter , and a Robe, .and the Aſiſe was maintained. And there Scrope held, that if 1 hatea 
Corodie to take Four Loaves, and Four Flagons of Ale in the Week, although they are but one Cv- 
rodie and one Freehold, yet if I be difſeiſed onely of the Bread, I ſhall not complain of both, ſei 
of the Ale and the Bread, but onely of the Bread, otherwiſe my Plaint ſhall abate : But if I bedil- 
ſed of Two of the Loaves onely, I ſhall make my Plaint of all the Four Loaves, with which agreeth 
22 H. 6.9. and 12 Afſ. pl. 23. Afſiſe was brought of Meat and Drink , as appurtenant to his0F 
fice. And in the principal Caſe at Bar, The Affiſe for the Plaintiff againſt Roger Rol's in dw 
Spherifteriis, Anglice, Tennis Courts, whereof one is called the Cloſe Tennis Court, and theatt 
called the Brake in Weſtminſter atoreſaid, and afſefſed Damages and Coſts, and acquitted the Lad 
Knyvett, and John Freeborn, of the Diſſcifin of the ſaid Office aforeſaid. Ideo confideratum eft qu 


predifius Jehu recuperet ſeiſinam ſuam verſus prefatum Rogerum de Officio preditio in prediflis dubw = 


Spherifteriis per viſum recognitorum Aſiſe predifie, with Damages'and Coſts, & predifins Rogen 
in miſericordia, & predifius Jchu in miſericordia, pro falſo clamore ſuo verſus prefat* Tho. Kayvtt! 
&- Johannem Freeborn, eo quod ipfi de diſſeiſina predi@ ſuperins acquietati exiftunt, & predil? Thv 
mas * 190 Freeborn eant inde fine die, &c. And jt. is to know, that at the Common Lan, 
the Aſfiſe was remedium maxime feftinum , & remedium maxime beneficiale feftinum , for therein! 

Defendant ſhall not be effoigned , nor caſt a Proteion , alſo the Defendant ſhall not pray in aid, 
bur onely of the King, nor ſball not vouch a ſiranger, nor any party to the Writ, unleſs hc entt 
preſently into the Warranty : The ſame Law of Receipt. Alſo the Plea ſhall not remain for Not 
age , neither of the .Plaintiff nor Defendantz and in. many other reſpects the Afſſiſe is feſtinun 
remedium , it is alſo maxims beneficiale ; for in no Action at the Common Law a man ſhall &- 
ee the Land it felf and Damages, but onely in an AlBſe againſt the Diſſeifor. See the tr 
tute of Glonceſter , cap. 1. And in ſome.caſe a man ſhall have an Aſfiſe of Novel diſſeiſn attit 
Common Law when he himſelf is (ciſed of the Freehold of the Land : As when the Lord doth f 
often diftrein the Tenant of the Land that he cannot manure his Land 3 in that caſe the Tenant® 
the Land may have an Affiſe, and the Writ ſhall be general, but he ſhall make a ſpecial Plaint, that 
the Lord, &c. did often diſtrein, & c. and the Judgement ſhall not be quod Querens recuperabit ſel 
nam tenementorum predifiorum , for the Plaintiff himſelf is (eciſed of the Freehold , but the Jadge- 
ment ſhall be that he ſhall have and hold the Land, abſque multiplici diſtriiione, 8&c. So in his calc 
who feedecth another's ſeyeral , the Tenant of the Land ſhall have an Aſſiſe by the Common w 
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f 1 the Statute of Weſtm. 2, cap. 25. is but an affirmance of the Common Law ; for in the ſame 
; ex he ſhall have an Afiſe for Fiſhing in his ſevcral Piſcarie, or Turbarie, and the Writ ſhall be 
o—_ as it appearcth by the Statute. But the Plaintiff in his Plaint ought to ſhew that the De- 
nt claiwing Common of Paſture in his ſeveral with his cattel , &c. and the Judgement ſhall 
" hc that he ſhall recover ſcifin of the Tenements, cc. but that he ſhall have and hold the ſame 
Wecralty 3 for the Plaintiff himſelf is ſciſed of the Freehold , and therefore he cannot make his 
Yair to be difſciſed of his Freehold 3 for it is not ſo: and then the Judgement ſhould not follow it. 


vide F, N, B. 178. Þ. 27 Aſſ. pl. 30, & 51. 28 Aſſ. pl. 50. Weſtm. 2. cap. 25. 
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| Mich. 6 Jacobi. In the Common Pleas ; which began © 
Hill. 5 Jac. Rott. 2541. 


Sys Cale. 


net Game brought a Formedon in the Remainder againſt Wiliam Sims and Mary his Wiſe, and 
1manded one Houſe and forty five Acres of Land, fix Acres of Mcadow in Vethermonford, &c. 
-1 the County of Eſſex, of the gift made by Henry:Winter to Stephen his Son, and to the heirs males 
of hisbody.3 the Remainder to Fohx his Son, and to the heirs males.of his body, &c. the Remain- 
Jer to Alice Timer , and her heirs 3 and that. the Demandant was Son and heir to Alice., and that 
Shen and Fob were dead without ifſue, &'c. The Tenant pleaded in barr a Fine levied by the 
fd Stephen t@-H//Hlliam Brown of the Tenements aforeſaid 3 By.which he did grant, that he and his 
' heirs would warrant the Tenements zforeſaid, with the Appurtenances, &c., againſt all People, Af- 
ter which Fine the ſaid Jobn died without Iſſue, and afterwards the faid Stephen died without if ues 
After whoſe death the Warranty of the ſaid Stephen ſpecified in the {aid Fine did deſcend to the ſaid 
Alice, sSiftev and heir of the faid Stephen, and after thedeſcent of the ſaid Warranty the faid Alice 
died, afteewhoſe death"the Warranty aforeſaid did deſcend to the ſaid James, as.Son and heir of the 
ſai Alice, and demanded Judgement,ifahe ſaid Fames ſhould have the Action aforcfaid againſt the 


annty aforeſaid, '&c.' The Defendant confelfed the Fine aforeſaid, &c, and the death of Fobx. 


Finer without ifſue, and that the ſaid Stephen died prowt, &c.+ But further. ſaid, that the ſaid War- 


| ranty of the-faid Srephen did deſcend to the ſaid. Alice, as Siſter and'heir to the faid Stephen , and to 
| one Thomaſ'i Rampton as coheir of the ſaid Stephen ; and ſhewed how : And after the death cf 


the ſaid Alice the aid Warranty as to one moiety of the (aid Tenements did. deſcend to the faid 


' Janth, as Son and heir of the faid Alice, &c. Upon which the Tenant did demur in Law And 


ifthe aid Warranty which deſcended upon both the heirs ſhould barr the ſaid Alice and. her -hei 

firthe whole, ot for the moiety, foraſmuch as the ſaid Warranty deſcendeth upon both, and Alice 
only had Right to the ſaid Land , was the Qyeſtion. . And it was objeQed that it ſhould be a batr 
bat for'one moiety, becauſe the Warranty doth not-onely defcend upon her but upon the other Si- 


| fin” And thecafſe in 45 Edw. 3. 23, was cited, which is abridged by Br: Warrantie, 14. where he 


aidgeth the caſe to this effe&. Husband and Wife Tenants infpecial tail, to them and the heirs 


| (their bodies; have iflue a Daughter, the Husband diſcontinueth the Ettate tail with Warranty , 
| andthe Wife dicth 3 and the took another Wife., and had iſſue another Daughter , the-Husband di- 
| &;'the eldeſt Daughter took Husband, and they brought a'Formedon,, &e. And the Tenant did 


rebutt for one moiety by reaſon of the Warranty and Aﬀſets, and recovered for the other mojety , 
brhecould not reburt for the other rhoicty, becauſe that the Warranty did not deſcend onely upon 
him, ”But.jt was reſolved by Coke Chief Juſtice , and the whole Court , That in the Caſe ag. Barr, 
4lit md her heir was barred for the whole 3 for the Warranty is entire and extendeth to the whole 
Land; and is a Barr to-every. perſon upon whom the ſame deſecendeth of all the Right" which he 
hath in the Land ; and-if each of them hath Right jointly or ſeverally, cach is barred; and if one 


; Onely hath the Right and the other nothing , ſhe which hath the onely Right ſhall be barred of the 
|. Whole; for as to that'purpoſe the whole Warranty doth deſcend to each of them. And therewith 


reeth'a Caſe adjudged'in the Point in 5 Edw: 2. Warrant.q8. where Sibil brought a Sur cui in 
"Ms, of the Diſſeifin of Margery her Grandmother 3 the Tenant pleads, that the ſaid Sibil 1s co- 
with Elin and Maxd, to one Walter, their cofen, whoſe heirs they ares and that the ſaid Walter 


1 Udenfeoffe the Tenant with Warranty, Judgement, &c. And there it is objected, That in a man- 
«25 one ſhall vouch he ought to rebutt, but you cannot vouch us, quaſi diceret, that he ſhould not 


ouch one onely , becabſe 'the Warranty deſcendeth upon, all , and in the ſame manner , that he 


' Would not rebutt onely againft one, but it ought to be for a third part , becauſe the Demandant is 


wt fole heirto the Warranty. To whom Hervie Chief Juſtice anſwered 3 You are "three coheirs , 
ad the Tenant may barr you all, ergo, one alone. And he ſheweth the Deed of Walter, whoſeheirs 
Mare, which you do not deny , wherefore , by Judgement of the Court , you fhall take no- 


8, Oc. And therewith agreeth 4 Hen. 7. 18. wherg it is holden , That it three Coparceners 


nin Fee with Warranty , every Warranty ſhall be collateral to the other, and yet the Warranty 
r who firſt dicth doth deſcend upon both the others. And the Cafe in 6 Edw. 3, 50. was in «f- 

> That A. {efed of three Acres made a Feoffement to one. B, with Warranty , and died fcilcd of 

| the 
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dant of her part ) entred into the Warranty}, as one who had nothing by deſcent, the other le 
ded all the faid ſpecial matter , pretending that foraſmuch as the Demandant hath purchaſe the 
part of one, that ſhe ſhould not recover the whole in value againtt the other , but tor a ig 
becauſe that the Warranty did diſcend upon both. But it was adjudgcd , that he ſhoulq in 6 
the whole value againſt her who had by deſcent 3 for when two men are vouched, and the qr; hath 
nothing , the other who hath , ſhall anſwer the whole in value, and yet the Warranty did ny de. 
ſcend upon him alone. And it was lawtull for the woman Demandant to purchaſe the part (, 
and therefore it ſhall not prejudice her. Vide 11 Hen. 4. 20. 41 Edw. 3. 3. 10 Hen, 7, 13, 1 A 
was ſaid , That the Book in 45 Edw. 3. 23. doth not warrafit ſuch opinion, as hath been colledeg 
upon it for the principal Caſe in the Book at large ( which is the Fountain ) is, that in a Þryyj 
quod reddat the Tenant did vouch two as heirs, and ſaid that one was Within age, and prayed thy 
the parol might demurrz the Demandant ſaid that he. was full of age, and praycd that he might t 
inſpected in Court 3 upon which Proceſs was awarded , #zet fignatur ſub ſo periculo , at Which 
day he came not, nor no Writ was returned, and the Demandant prayed Judgement for the nyz, 
ty, becauſe one of them who was vouched made. default , and prayed Suntmons ad Warr, againgy, 
other; To which the Demandant faid , That Summon. ad W arr, he could not have, becauſe thathe 
who is Vouchee is Demandant : To which the Tenant ſaid, That the Anceſtor of theſe who were. 
ched by Deed which here is, did enfeoffe one R. with Warranty, whoſe Eftate we have, Judgengy 
if againſt the Deed 3 with Averment that he hath Aﬀets by deſcent. To which the Demandantith 
that he hath nothing by deſcent. And the Court gave Judgement for one.moiety in reſpect of theg. 


fault of one of the Vouchees which the Tenant hath loft by his Voucher, for which moletyhe can 


plead nothing 3 and for the other moiety , although he hath vouched the Demandant by i fiany; 
name, and fo in a manner. pleaded in chict , yet foraſmuch as the Demandant hath taken hinfwn 
this. Voucher as to him, becauſe he is Deryandant himſelf, he may plead the Warragty- and.Aft; 


in barr for the other moiety. - Upon which Plea no. gent is given in the Book, and there 


the Court regarded not the ſaid ColleQton'of Brook,,. © as the Book is adjuged upma- 
other Point, ſcil. upon default of one-of the Vouchees 3 but: ic was affirmed by the whole Can, | 


- 
s 


- That in the ſaid Caſe of Warranty and Aﬀers, the lincal Warranty is as entire as the collateral yy. 
\ranty5 but in as much as the lineal Warranty''is not a Barr to the Ifſue in tail without Aſſets, al 
*Aﬀets is to be adjudged according to the value; which may be more or lefs'; for this cauſe the ling! 


Warratity ought to follow the: Aﬀets, becauſe that without Aﬀers the Jineal Warranty is wk, 
As if Warranty and Aſſets be pleaded in a Formedon brought of fpur Acres , cach of the yahwhc 
of twelve pence, and iſſue is taken upon the Aﬀets, and it is found that but one AcrFof the wu 
of twelve pence deſcended', it is no Barr but for one Acre, as it is holden in qo E. 3. 15. 21k, 
againſt the Bdok in'21 Edw. 3. 28:* © But otherwiſe it isin Debt or Annuity brought againſt the her, 
becauſe that Lands of their nature are deyiſeable, and the Demandant in-the Formedon may ra 
yer part, and'be-barred of _the reſidue 3 but. Debr or Annuity in ſuch caſe- are entire ; and not der | 


able, as it is ſaidin 5 Richard 2. Annuity 21, Annale aut, debitum Judex nec ſeparet ipſum, nl i 


the opinon of the Lord Brook,, although it. was not well collected out of the Book , was afimi 
for Law, if the juſt Aﬀets of the Land in demand and not more doth deſcend upon the Denw- 
dant and the other Daughter, for then the Demandant ought to recover the moiety, becauſeſhelut 
no Aſſets but asto one moiety, and the lineal Warranty onely is no Barr. But it che moiety oftte | 
Land: which-deſcendeth upon the Demandant be-of equal value torhe Land in demand, (hefhll 
be barred of the whole, fora lineal Warranty when Aﬀets to the value of the Land in demand dela 
deth, is as entire and full a Batr as to the Demandant: of a collateral Warranty , deſcend the W- 
ranty-inthe one caſe or in the other upon the-Demagidant onely,. or upon her and any other, Andtie 
Statute of Gloweeſter doth enact ,, That if the Warzanty of the. Tenant by. the courteſie be pladed, 
the hejr of -the Wife ſhall not. be barred-by.the Deed of his Father, from. whom no inheritanced 
deſcend, &c... And if inheritance doth-deſcend from the part of the Father, then be-be bands 
the value of the inhcritance which deſcendeth co him. - By force of. which Statute, the collate 
Warranty. which without Aﬀets was a Barr entirely to the whole by the Commgn Law, is ow it 
a Propottionable Barr, having reſpe& toghe Aſſets deſcended, and the lineal Warranty and At 
pleaded in Formedon in the deſcender. is taken to bewwithin the equity+of the ſaid A 5 asit B 
ſolved in 11 Edvv. 2, Statham Gari,.2 1 Edw.z, 28.'38 Edw. 3.23, &c. Plow. Com. in Fulmer! 
Caſe, fol..110. But where in the ſaid Falmerfton's Calc it is ſaid, it in the one caſcor the other As 


= 


is not deſcended at the time of the Aﬀſiſe-of Mortdancefter ,.or. Formedoy brought, but. afterns 


Aﬀets deſcend ,.that the Tenant {hall have a Scire facias.in the'caſe of Warratity made. by Tel 
by the courtefie, - to have the Land which was of the Sefin of his Mother , and not of the Aﬀet?) 


the expreſs purview of the ſaid Statute of Glowceſter , and in the caſe. of Warranty made, by Tem! B 


in tail whichis taken within the equity 'of the aid. AR, the Iſſue in tail ſhall have a Scire facisl 
have the Aﬀetrs- which afterwards deſcendeth , and not the Land given in tail : and Equity. ti 


reaſon that the caſe takeri within the equity of the. former Law ſhall not” follow the purview there, , 
but ſhall have another and diverſe confirucion-z for equity requireth that incertainty be avoided, & ; 


4 a 


as the authour of contention , and that there ſhould be an end: of controverſies according to equi 
and right, the tinal end of all Laws: And therefgrethe ſaid Statute of Glouceſter well provide 
an abſolute and juſt end in the caſe of Tenant by the courtelie 6f Land in Fee-ſimple3 for v 


the Tenant in ſuch caſe after Aﬀets deſcended doth recoyer the inheritance of che Mother, _ 
| £ | | | | | he*hat 


_ Parr YI 


the other two Acres, having iſſue two Daughters, who make partition, and each hath one _ 
the Wiſe of 4. doth purchaſe the part of one Coparcener , and afterwards broughr a Writ of Dowe, 
againſt B, who vouched the two Daughters and heirs of 4. the one ( who had enteoffed the Deana, 
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j the ſame Caſe he ſhall not be capable of the diſadvantages, if it be not in fpecial Caſes. -:And 
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he hath purchaſed, the ſame maketh an end of that Controvertie, ſo that the Demandant or his heirs 


Ns, the Tenant atter Afﬀets defcended ſhall have a Scire factas for the Land intailed, then 


ifthe Aſſets ſhall be aliencd, the ifſucs inheritable to the Eſtate tail may by Writ of Formedon in the 
deſcender recoVeEr the Land in tail, which ſhall be cauſe of new Sute and Contention , and ſhall not 
inſwer to the final intention of the Purview of the ſaid At and therefore according to the rule 
if Wiſedom, Sapiens incipit 2 fine , to make a perpetual barr as well in that Cale as in the other. 
Ic was adjudged reaſonable and conſonant to the final intention of the Makers of the {aid Act, That 
:n that Caſe of an Eſtate tail the Tenant ſhould have a Scire facias, to have the Aﬀets which deſ- 
cendath to the Ifſue in tail in Fee-fimple , which as to them ſhall be a perpetual Barr againſt him 
nd his heirs, which in juſt and proportionable equity agreeth with the other Caſe. Vide 43 E. 3. 26, 
and 40 E. 3+ 39+ XC. Where it is holden, that if Warrantic and Aﬀets be pleaded againſt the If- 
ſuein tail, and if the Demandant hath nothing by deſcent, and Land deſcendeth to the Iſſue after- 
wards, he ſhall have a Scare factas to have the value. And therefore if in a Mortdanceſter, Cofin- 
e. Aiel, Beſaiel, &c. the Tenant pleadeth the Warrantie of the Tenant by the courtefie with 
Aﬀets or in a Formedon the Tenant pleads a lineal Warranty with Aſſets, and the Demandant ta- 
keth Ifue upon the Aſſets, and it is found by Inqueſt that nothing deſcended for which the Deman- 
aait recovereth, and after that Recovery Aﬀets deſcendeth, the Tenant ſhall never have a Scire fa- 
cis totake the benefit of the ſaid Act, for divers reaſons. | | 
1, Becauſe the ſaid Trial is ſo peremptory to him , as if Aﬀets had been found by the Inqueſt ; 
ir had been to the Demandant. | 

2, There is no Record upon which he can ground his Scire facis. 74 

2/By the putting himſcli upon the Trial of Afets, hte hath waived the advantage which he 
might have had upon the ſaid Ac, | | 

- He who will take benetit of that A ought not to begin with Falfity. But if the Tenant will 
take benefit-of the ſaid A, he ought to plead the Warranty, and to acknowledge the Demandant's 
Title, and pray the Advantage of the Statute where Aﬀets ſhall after deſcend, to be ſaved to him, 
and upon that Record, when Aﬀets ſhall deſcend he ſhall have a Seire facias 3 and that ſtandeth with 
the Letter and Intention of the ſaid Act; for the words are ( by Writ of Judgement which iſſue out 
of the Ralls of the Fuſtices. ) So that the Scire facias ought to be grounded upon the Rolls of the 
Juſtices, Alſo the Statute goes farther z To reſummon the Warranty, as it hath been done in other 


Caſes, ſeil. where the Warrantee or Vouchee cometh in Court, and ith, that nothing is deſcended - 


to him from'him by whoſe Deed he is vouched, &c. which if the Tenant cannot gainſay, &c. he ſhall 
have the benefit of the Aﬀets which afterwards deſcendeth to the Vouchee 3 but if he taketh Iſſue 
that Aﬀets is deſcended to him, and the ſame by Inqueſt be found againſt him, : that nothing deſcen- 
ded, then he ſhall never have any benefit of the Aﬀets which ſhall afterwards deſcend to the Vou- 
hee; | But it was ſaid, It Aﬀets be found by the Inqueſt, but not to the value, there the De- 
mandant ſhall have benefit of the Aﬀers which afterwards deſcend, becauſe the Vouchee*s Plea is 
falſe; and on the other part, it ſhall be hard to drive the Demandant, who is a ſtranger, to know 


*  thepreciſe. value of the Land which the Vouchee hath by deſcent , but he may well take know- 


edge whether he hath any Land by deſcent from the ſame Anceſtor or not. And in this Caſe divers 
g00d Differences were obſerved, which do appear in our Books. _ | 

1 1, Between a collateral Warranty, and an Eſtoppel: for a collateral Wrranty ſhall bind the 
Ripht of him who claimeth , not by him who maketh the Warranty 3 but an Eſtopple ſhall bind 
only the heix who claimeth the Right of him to whom the ERoppel was : As at the Common EaW 


t be by force of the ſaid A barred for ever to claim the ſaid Land. But if in the ſaid Caſe of 


o 


before the ſaid Statute of Gloxceſter, cap. 3. If the Husband'had aliened the Land which he had 


| i the Right of his Wife with Warranty , and the Husband and Wife died , in that Caſe the Righe 


deſcended from the Wife, and yet that Warranty being collateral to the Title of the Land ſhould bare 
the Wife's heir. - Bur it is adjuged in 18 Edw. 3. 9; That where Lands were conveyed to the Huſ- 


{ bandand Wife; and to the heirs of the Husband, and the Husband gave them in Tail, and the Huf 


band died, the Wife ſhould recover the Land-againft the Donee'by Writ of Cxi i# vita, ſuppoſing 
thatſhehad the Lands to her and her heirs in-Fee 3. the Wife after the Recovery enfeoffed another , 
anddied., the Donee in tail dicth without iffae, the iſſue of the Husband' and Wife brought a 
Formedon in the Reverter againſt the Feoffee of the Wife 3 and although that the Ifſve. was heir 


| the Wife who was eftopped by the ſaid Recovery in the Cui in vita , to ſay that ſhe had'x leſſer 
| Eatcthan a Fee-fimple , yet the Ifſue who claimeth the Reverſion' of the Land as'Heir: to the 


Hisband ſhall hot be bound by that Eſtoppel made by the Wife, although that he be Heir to het 
ally, for then by her own a& the Wife who hath but an Eftate for life,” might barr the Heir who 
Right, and who claimeth as Heir to his Father 3 But a collateral Warranty cannot take effe& 


Without the Ac of God , ſcilicet, the Death of-him who maketh it; and in the mean time*"the 


eto which, cc. may be abated. But in this point the Warranty andthe Ettoppel concurr , - 


at both ſhall deſcend upon the general Heir to him who made the Warranty or Eſtoppel, and not 
by the particular Heir, as upon the younger-Son : And not upon the Siſter of the half blood; &rc, 
"It appeareth 35 Hen, 6. 34. and as to.the Heir who doth not claim the -Land as Heir to. him 

tioppel , as hath been ſaid , ſhall not be bound thereby for his diſadvantage :--f0 


Crefore it is adjudged in 38 Edw. 3. 10. That if a Woman her ſelf bind herſelf and her Heirs 
2cquital to the Tenant and his Heirs, and after the Woman taketh a Husband and the Tenant 


by his Deed doth grant to the Husband , that he nor his Heirs ſhall be bound tothe: ſaid Acquirat, 


ut afterwards the Husband- and Wife haye Iſſue and dic , this Iſſue although he be Heir co the 
| Dd dd Huzband, 
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ſhall not bc capable of the faid Advantage of the ſaid Diſcharge, quia Heres dicitur ab bereditg, 


& non hereditas ab Herede. But therein alſo there is a difference between Advanta RES IN prof we 
E »4IN 


the Caſe of 38 E. 3. and Advantages which by the Grant are made appurtenant or incidcur ge 
cher thing: Asif a man be ſciſed of a Houſe in the Right of his Wife , and another pranteth to "g 


Husband and his Heirs , to have ſufficient Eſtovers to burn in the ſame Houſe|, in that Cale the 


Eſtovers are appurtenant to the ſaid Houſe, and ſhall diſcend to the Iſſue of the Yusband ang Wik 
So if one hath a Houſe of the part of his Mother, and one granteth to him, that he ang his ” 
ſhall have competent Houſebote to be burnt in the ſame Houſe, the ſame is gppurtenant t, _ 
' Houſe ; and alchough it be a new Purchaſe, yet it ſhall go with the Houſe to the Heir of the Part F 
the Mother. The ſame Law if a Man hath a Rent-ſeck by dcſcent of the Part of his Mother, andthe 
Terr-tenant granteth to him and his Heirs that he ſhall diſirein for the Rent, cc. the ſame is x; ; 
purtenant to the Rent, and ſhall goc with the Rent to the Heirof the Part of the Mother, Ang jj 
is holden in 5 E. 2, Avowrie 207. in Jordan's Caſe. That where Alice was ſeiſed of a Manng in 
Fee, and took to Husband one Jordan, and had Ifſue Sibill; and afterwards Fordan and his Wik 
died, and Sibill was ſciſed of the Mannor, as Heir of the Part of her Mother, who before the $4, 
tute of Duia Emptores terrarum did enfeoffe P, of parcel of the Mannor by four ſhillings Rent, and 
afterwards Sibill died without Iſſue : And there the Qyeltion was, Who ſhould have this Seignion 
and Rent of four ſhillings newly created, either the Heir of the Part of the Mother, or the Heir of 
the Part of Fordan the Father? And there Beresford Chief Juſtice of the Bench faith, When Sikil 
enfeoffeth P. of parcel of the Mannor which deſcendeth to her from Alice, theſe Services are thy 
appurtenant to the Remainder of the Mannor 3 by which the death of Szbill without Heir of he 
body cannot defeat this Appendance. So. it is holden in 7 H. 6.4, 6. That if Man be ſeiſed of 
Land of the Part of his Mother, and maketh a Gift in tail rendring Rent, this new Rent whichigin- 
cident to the Reverſion, ſhall goe with the Reverſion to the Heir of the Part of the Mother. Anditi; 
to be known, that there is a difference between Eftopples or Concluſions which ſtand upon ran. 
pence, and other Eſtopples which ſtand upon athrmance or admittance of any matter by matta 
Record : As if an Abator marricgh with the right Heir, and hath Ifſue by her, and the Abato:ay 
keth a Leaſe fot life rendring Rent , and he and his Wifedie , 'in this Caſe the Iffue. hath the my 
Right of the Part of his Mother 3. and yet if he accepteth the Rent , and maketh Acquittance,i 
ſhall eſtopp him and his Heirs to avoid the faid Leaſe, in reſpeR of the acceptance of the Ren. 
pence: | and therewith agree57 H. 6. 27. Vide 28 H. 6.24. But an Eſioppel which accruch 
admittance, &c. of Record, ſhall not conclude the Heis who claimeth not the Right by the fans 
Anceſtor, as it is adjudged in 18 E. 3. aforeſaid; 


0 & dt. th. py" 
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\. . Mich. 6 Jacobi. In the Common Pleas, 
| Roger Earl of Rutland s Caſe. F 


Re: Earl of Rxtland brought an Aſſiſe of Nquel difſeiſm againſt Gilbert Earl of Shrew, 
VL. and others, complaining him to be diffeiſed of his Free-hold in Clipſoz, in the Countyd 
Nottingham , and made his Plaint tobe difſciſed of the Office of Keeper of the Park called T 
Park, and of the Pannage and Herbage of. the ſaid Park of Clipſor aforeſaid : and for title of it- 
hold of the ſaid* Office» and of the Pannageand Herbage aforcſaid, the Plaintiff faid, That Quit 
lizabeth-was ſeiſed of the faid Park in Fee int the right of her Crown, and the 15*) of March, 4s 
by hex Letters Patents granted to Thomas Morkbam Eſq; the Office of Keeper of her Park calledG@ 
ſon Park, (without ſaying predi#.) And the faid Thomas Mearbkam aforeſaid, of her Park ca 
ſon Park, fecit, ordinavit, & tonftitnit per eaſdem Literas Patentes, To have and to hold to himi 
terme of his life, with all Fees due and accufiomed : | And further granted by the ſaid Letters Pate 
to the ſaid Thomas Markham , 'Pannaginum & Herbtginm predif* Parci ſui de Clipſon , To have wi 
to hold the ſaid Pannage and Herbage to the ſaid Thomas Markham for terme of his life. And ith 
wards the Queen ſo ſciſed of the ſaid Park as'is aforeſaid , died thereof ſeiſed. After whoſe dal 
the ſaid Park deſcended to the King that now is : and the ſaid Thomas Markham of the faid Offi, 
and Parinage and Herbage, aforeſaid, in forme aforeſaid being ſeifed ; the ſaid King, 9 Fwnii, 


Regni- ſui primo, by his Letters Patents, &«, reciting the ſafd Eſtate of the ſaid Tho. Markbomof ul | 


in the aforeſaid Premiſes, fo as beforfaid mand unto him, granted to the faid Earl of Rutlond it 
aforcſaid Office of Keeper of the aforeſa? Park , called Clipſon Park , To have and to hold robin 
fothis Life, ſo ſoonas the ſaid Office, by Death, Surrender, Forfeiture, or any other ways whit 


. ever, ſhould become'void, with all-Fees, &c.. | And further granted by the ſame Latters Patents 


[5] 


ſaid Herbage and Pannage to the ſaid Earl of /Rutlend for terme of his Lite (without ſhewing whit 
the Eſtate of the Herbage and Pannage ſhould begin') adeo plen# & integre prout pred* The. Kin 


ham, &c. babuit, tenuit, ſeu gaviſus fuit, &c.. And afterwards the ſaid Thomas Markham, 9 Ma" ff 


Anno quarto Regjs menc died, after whoſe death the Plaintiff was ſeiſed of the ſaid Office, and:of 


Herbage and Pannage , tf11 difſciſed by the Defendants. To which the Defendants pleaded the Þ 


neral Ifſue, Nl tort, zl diſſeiſin , and as tp the Office, the Recognitors of the Aſſiſe _ __ FE 
: ; aint” wp 


wi - 


The Farl of Rutlana's Caſe. Parr Vii 


Husband, yet becauſe that the Bond of Acquital doth deſcend to him as Heir to his Mother, 
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Plaintiff's and a5 tO the Herbage and Pannage they found the Letters Patents at large as above 3 and 
if the Herbage and Pannage pals by the ſaid Letters Patents they found for the Plaintiff. And the 
matter 1n Law was ſuch, The King grants the Herbage and Pannage of the Park of C. to Tho. Mark- | 
ham for life, and afterwards the King reciting the Grant to Markham, and that he is living, grants the 
Herbage and Pannage of the ſaid Park to Roger Earl of Rztland tor his lite, without ſhewing when 
i ſhall begin- And it the ſaid Grant to Roger Earl of Rutland, of the ſaid Herbage, &c. were good 
or not, Was the Queltion. And it was objected, that the {aid Grant to Roger Earl of Rutland was 
yoid for the —_— __ beginning thereof, for it cannot begin preſently , becauſe that then 
Markþam had it for life, and it doth not appear, that it ſhould begin after the death of Markþam, or 
Forfeiture, Or Surrender, or when it ſhould begin, and for ſuch incertainty the Grant in the King's 
Caſe ſhall be void. And the Caſes in 3 H. 7. #lt. 6 H.7.14. and 8 H.7. 12. were cited, that the 
King cannot grant the Reverſion of an Office which one hath for lite z but may recite how that ſuch 
20ne habeat & teneat ſuch an Office for texme of his life, and grant Offic* pred? poſt mortem, &c. but 
if the King ranteth the Office to another ( without ſuch ſpecial recital ) tor lite, the ſecond Grant 
EE Ee rent els SES 
ey, ) ) , ces, that the ſaid Grant o 
july and - this _ _ Points were reſolved. « ODIN TE mY 
i, That the King hath divers manners of Inheritances. 1. Some to give only in fion, 
not in Reverſion , as a Corody in a houſe of Religion , or to preſent to : Church of = "x Sry 
2sitisagreed in 39 H. 6. 48. for in theſe Caſe , and other like, the King hath but a Preſentation or 
Commendation when the Corodie or Church'is void, and not before, and cannot give the Corodie or 
preſent to the Church in Reverſion. 2. The King hath ſome Inheritances which the King may 
grant as well in Reverfion, as in Poſſeſhon, but he cannot uſe or exerciſe them himſelf , as Oth- 
ces, 4s 1 H, 7« 29. b. a man granteth an Office of Service , as Foreſterſhip, &c. cam omniby terris 
eidem Officio pertinentibus, the Remainder to the King in Fee 3 in this Caſe, although that the Kin 
cannot be Officer to any one, yet the King is capable thereof, to grant the Office to another which 
he himſelf cannot uſe or exerciſe 3 alſo ſuch Othce may be forfeited to the King, and the King may 
hare an loheritance in it to give, &c. Vide 3,6, and 8 H. 7. before. 3. Other Inheritances the 
King hath, as well to uſe and enjoy himſelf, as to grant to another , ſcil. in Poſſeſſion, Remainder, 
CE Ce o_—_ OO TD 
2, It was reſolved , That the King was not deceived in his Grant, for he hath recited the E- 
- a a7 6m -renggy he wen the Herbage and Pannage for terme of his life, and that __ 
en living, ſo that t ic King well knew that he could not grant that in Poſſeſſion , which 
another then held for terme of his life, but it ought to take effeR as it might by Law. And the Caſe 
woe "rar fo _ Part of my Reports, was reſolved to be a tironger Cale, for there 
jp = t - 9 thinking that by the ſurrender of the Letters Patents the Eftate tail was 
reap n a = t _— Was ſciſed in Fee, and therefore he granted the Mannor in Poſſe(- 
= , 0 = : c oy on - -_p without any word of Reverlion , for the Grant ought to take 
6 ot - tin _ - —. ich Caſe of the Lord Chandos was affirmed for good Law by the 
x rf pa : at in the Caſe at _ the King miltook nothing , nor took upon him to grant that 
Fur mmirpary not grant, nor was deceived in any partof his Grant 3 And when the'King's Char- 
Crthe Ki al » to _ _ : M many Caſes it thall be taken to ſuch intent as is moſt beneficial 
| Kip þ ing z but - -n mw » _ to one intent good , and to another intent void , then for' the 
Fight . _ mu - e benefit of the Subje@ , it ſhall be taken to ſuch intent as the King's 
| oy p 67 ng ou ___ a —_ s intent to make a void Grant. And therewith 
CE eel fotelins fot ae Gl 
"> Joy mhenhy foxes emma " _ ors ſhould not be Colleiores Decimarum, &c. Coneceſſ; 
FS glie, nee alicujus inde parcell. in that caſe if the Grant be taken literally per Cle- 
ks as ' t 4-4 is, per totum Clerum Anglie, the Grant is void 3 for all the Clergy of England ne- 
King Gor _ —_— but every Province hath a ſeveral Convocation, and therefore the 
voy "wg -m not be taken in ſuch ſenſe, for then the Grant ſhall be void 3 but it ſhall be ta- 
Tratk 9-eades it _ 9 with Law, and that is by the Clergy , as the Clergy can grant 
[rag Ir - is in . _ everal Provinces : and the ſame is alſo Fl ftronger Caſe than the Caſe at 
"as hx _ e words 0 the Grant may well ſtand with the King's meaning, ſcil. to grant the 
F -- ak, anna in Reverſion, for in Poſſeſſion he cannot grant it; but in the Caſe of 21 E. 4. 
de” Noa > m_ and the King s intent varying, the Letter giveth place to the King's inten- 
| Caleatly the on - e of Sir Fobn Molyns , in the Sixth Part of my Reports , was cited, in which 
Chief L0.1 _ Fr againſt the King's intent , for at that time of the Grant there was not any 
7b =" Penh _ net were extinguiſhed z but yet for the King's honor, and to make 
Lewy _ 8 Lo was adjuged, that the Tenure was revived. 
Pannage anon 0g ? L. at there was not any Incertainty in the laid Grant of the Herbage and 
© 0% et 4 _ when the ſame ſhould take effe& in Poſletſion 3 for the ſame ſhall begin 
| fiLDeath, 5. _ all be ended and determined, and although. it may determine by three ways, 
- peneth, & - on cr, Or Forfeiture, yet it cannot determine but ONCe, and which of them firlt hap- 
Feb </ - _m rant to the Plaintiff ſhall begin: fo that there is not any Incertainty in this Grant, 
| Gexpr: > ns in Law, that the ſecond Grant ſhall begin after the determination of the tirfi Grant, 
| one holdert _ =_ zacite inſunt nibil operatur. And therctore, if the King: reciting that ſuch # 
' implict + e Mannor of D. tor his life, granteth the Manor to. tor his life in,this Caſe the Law 
, » that the ſecond Grant ſhall take effect after the determination of the firſt Grant 3 the ſame 
Bddd 2 Law 
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Law of a gift in Tail, orofa grantin Fce. And it was {aid by Coke Chief Juliice, and afingy] 
other Juſtices, That of late times ſuch nice and firict confirudtion hath bcen fireined by fo 
Letters Patents to ſubvert the force and effe& of them , that many Letters Patckts are drawn jr 
Queſtion , which is tothe King's diſhonour , the diſenheritin of the Subject, and againi the n 
fon and ancient rule of the Law, as it appearcth in all our Books, & eats certitudg certirnding 
confundit , ſach nice and captious pretence of certainty doth confound true and Jcga! certainty " 
maledifia Expoſitio eft que corrumpit & eonfundit Textum, And it was {aid , That it was rfo!veg ; 
Auditor King's Caſe, That where the Queen granted a Mannor to B. and his heirs, ( in the Prem; 
miſes of the Letters Patents, ) To have and to hotd the faid Mannor to B, and his Aſſigns ( leavin 
out Heirs in the Habendum ) that the Fee of the Mannor did pals by thc Premifes of the Letts % 
tents, and the Hebendum was void ; for the Premiſes were certain enough to pals the Fee: fimple 4,1 
the omiſſion of Heirs inthe Habendxm ſhould not overthrow that which was certain in the py; 
ſecs, Which Caſe was affirmed for good Law by the whole Court, for the Queen's intent doth appey 
to paſs a Fee+fimple by the Premiſes, and her Grant ought to be confirued ſecundum intentioney p, 
gs , & non in deceptionem Regis : and when a litcral and ſiri confiruction is made to wake hi 
Grant void , contra intentionem Regis ,. it ſoundeth of deceipt, and it is a great indignity to him; 
propter apices juris to make his Charter under the Great Seal of things which he may lawfulj 
grant, void and of none effec, quiz apices juris non ſunt jura, And as to the Cale of Ofhce, it y; 
ſaid, That the faid Books which were cited , prove that the King may not grant reverſionem (ficj 
for he hath no Reverfion , but an Inheritance grantable:in Revertion. Alſo when one is Officer fy 
life, if the King, without reciting the ſame, granteth:the Office to another for lite, the ſecond Gran 
is void for want of arecital: But no Book ſaith, That if the King reciteth the tixft Grantof the gs, 
fice, &c. and that the Officer is living, and granteth the Office to another for life, that this lal Grart 
ſhall be void,-for want of certainty. of the beginning z for the Law, upon the matter which appes 
reth, ſhall limit the beginning, to the end the King's Grant ſhall not be void. - And Exception ws 
caken to the.Plaint, foraſmuch as in alleging the Grant to the faid Tho. Markþam, the Plaint is, Th 
Queen Hizzbeth did grine'the Office Parti ſui vocat. Clipſon Park, ( without ſaying predi? ) uy 
therefore it was objeted , It ſhall be intended another-Park. -But it was reſolved, That upon Cys. 
fideration had of all'che parts of. the Plaint, it appeareth, that it vas the ſame Park : For thePhir- 
tiff doth begin his Plaine, . Pro #itals liberi tenemonti de.Officio predifio. Alſo he ſheweth, thatth 
Queen was ſeiſed,, & c. de Parco predifio, and fo ſeifed , granted Officiuvs Parei ſui te Clif, 
which ought to be intended the ſame Park whereof the feifin was alkged at the time of the Grant 
and the rather in; reſpe&. of this Pronoun poſſeſſorie ( ſu: _) and (in all othey pares of the Phint 
( predif ) is added; So that it is 'wellſaid in Zoxg's Caſe in the Fifth Part'of my Report, that 
there are three.manmners of Certainties z.. 1. Certain in a common intent, and that ſufficeth in Bug 
for. thoſe who defend themſelves : 2. :To a certain intent in general}, and that is ſufficient inl- 
dicments, Plaints, Counts, and Replications, &c. ':3. To a certain intent to every particular in 
tent , and that is-rejeccd. in Law ,'for there it is ſaid mod zalis certitudo certitudinem confundi: 
and fo was itarjudged'in the Pomt in Aﬀeſe brought by te Lady Ruſſel againfi the'Lord Adnin!; 
and this -Aſfiſe being ( after a general Verdi for the Plaintiff for part, and a ſpecial Verdift for 
the refidue.). adjorned into the Common Pleas, Judgement was there given 3 ' Bat the Adiſe ought 
to be brought i#:profirio Gomitatz, by the Statute of Magna Charta, cap. 12. | | 
And after this Judgement. a Writ -of Error was brought, and all that which was reſolved by 
the Court of Common Pleas was affirmed for good Law , by Fleming Chief Juſtice 3 Fenner, Tt 
verton, Williams, and Crovke, Juftices of the King's Bench. But for other Errors not aſſigned ni 
moved in the Common Pleas, in which the Juſtices of the King's Bench were not all agreed, the 
Judgement was reverſed. And fo this Cafe, as to the Points reported by rhe, was reſolved by both 
Courts: And afterwards, upon a new Aﬀfiſe brought before I arbwrton and Fofter, Juſtices of Aſſiſt 
in the County of Derby , at the next Afſfiſes, the Plaintiff had a general Verdi , accordingto the 
opinion of all the Juſtices, and Judgement alſo at'the ſame Aﬀiles , and Execution awarded, &* 
Ez fic finita eſt ifs Dreeftio. | es | | 
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| Beecher's Caſe. | 


E E eber brought Debt upon itwo. Obligations , one of 3000 1i. the other of 2000 /i. by aw 
minus in the Exchequer againſt- Sir Thomas Shirley, Knight, who Trin. 41 E1iz. pleaded 
barr payment according to the Conditions of the Obligations , &c. and the Parties were at iſſue, 
and tricd for the Plaintiff : but for default of a good Viſne Judgement was arrtted, and after wards 
ſei. Hill. 44 Eliz. the Plaintiff per Fobannem Osbourne, his Attorney , venit hic in Curia, & fateint 
ſe in Curia bic ulterins nolle proſequi ; upon which Judgement was given that the Defendant me 
die, and no Amercement upon the Plaintiff.” Upon which Judgement the Plaintiff brought # W 


of Error in the Exchequer Chamber ; and upon ſundry Arguments by the Plaintiffs and Defendant | 


Coun f 


| Part VILE Beecher's Caſo a 


by Counle! at ſeveral days, It was reſolved by the Court, and the two Chief Jaſtices ; that the Judge- 
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of ment was errohcous for divers Caufts. | 

to 7. It was reſolved, That a Rextraxit cannot be, it not that thc Plaintifor Defendant b&in Court 
te in proper perſon , for the Entry is in divers manners, ( as it appearcth after ) as, Purd Duerens it 
tm propria perſona ſua venit & dicit , quod ipſe placitum ſuum preditt wlterius proſequi non alt fell ab- 
G inde omnino ſe retraxit, &c. or being preſent in Court and demanded, where the Entry is, 4 fe&f2 ſr. 
in predifia in contemptum Curie ſe retraxit , or, fatetur ſe ulerins aolle proſetui &c. and therewith 
- aprecth 3 H. 6. 14. 21 E. 4.43. & 4 E. 3-23. where the” Caſe was , That three Coparcenets' were 
np Plaintiffs in a Writ of Deceit, and two of them did appear in pcrfon, and the third by Attorney ; 
7 and faid , that they would not forward ſue , and could not , becauſe that one was by Attoriſey ; tor [5] 
nd which cauſe they were Non-ſute. Vide Lib. 4Entries, 92. title Attaint, Br, 5, title 'A prate, 56, | 
Ms title Treſp. 589. 4. 13, 14, 15, 16. title Conſpiracy, 125.6, 6 Edw, 3. 30, and 31; 40s remd's 
ta Caſe, in a Formedon, the Attorney of the Tenant cannot depart in deſprght of the Court, | but a 
i. Grand cape ſhall be awarded. And it is to know, that at the Common Law, when any one was 
his by the King s Writ commanded to appear, it was alwaies taken that he ſhould apprat iii perſon , 
M; and could not appear by Attorney 3 but after'that he had appeared, the Courts of Chancery, King's 
ly Bench, and Common Pleas, and all other Judges who held Plea by Writ,” might, after *apptararice, 
' hae admitted him by Attorney : otherwile when Plea was holden without Writ, if tht King” gran- 
tl, ted nota Writ De Attornato faciendo, and that appearcth by, Britton, cap. 126. fol. 287,” 'But' ſee the 
lr Satute of Veſtm. 2. cap. 11. and other Statutes, which | cn remedy ih thany cafes , 'buft the Caſe 
at atBarr is not remedied by any Statute. - But it was objected, That it is true, in rigor, of ELiw, the 
Dt Phintiff in the Cafe at Barr ought to have appeared in*proper perſon, but' yet it is'riot Error 3 
nt for if the Court admit the Plaintiff or Defendant by Attorney where he ought tor to appear in'per- 
ad fn, it is not Error.z as in 37 H. 6. 27. If the Court admitone upon a Capias or Exigent by Attor- 
"s ncy,. Where by, rigor of Law he ought to appear in perſon, it is not Error. F. N.B. 25. acc. [To'that, 
hat it was anſwered and reſolved , That there is a difference between Cafes where the Defendant or 
nd Tenant cannot by the Law appear by Attorney, and in Caſes where the Defendant or Tenant may 


Of appar by Attorney , but upon ſome Proceſs by reaſon of ſome Default or Contempt ; he ought to 


ur appetr in perſon. In the firſt Caſe , If the Court admit the Defendant” or Tenant by Attorney 
th the ſane is Error 3 but'in the other not ; come i inf. ſoit admit de appearer per Attorn, cev 'eft Ev- 
mn, FF ror, &c. mes quant le Defendant poit fair Attorney , and the; cauſe that enforceth him-to appear in 
nt, perſon, is the Contempt to the Court, and the Court may diſpenſe with the Contempt in their dif- 
int tretlon, and admit him by Attorney, and that is no prejudice to the Plaintiff; But in the Caſe at 
hat Barr, the Law requireth that he appeate in proper perſon to make the Ketraxit , becauſe ithatl ' be 
an a perpetual Barr , and in a manner a Releaſe, and the admittance of the Court cannot prejudice the 
I Phintiff in ſo high a degree. But in all dilatory matters the admiffion, of the Court may turn the 
+ Plintif or Demandant to delay, but ſhall never barr the Plaintiff or Demandant As if the Court 


granteth Proceſs againſt the Teſtimonies, or grant View, or Aid, where it is not graritable, 'It is no 
nl; Enor, as it is holden in 5 Hl. 7. 8. and 8 .7. 9. b. and the reaſon is'given there,” becauſe the De- [52] 
tor mandant is. not prejudiced in his Right, but only detained 3 But if the Court admit a Vourher 
git where it 0ught not to be, the ſame is Error, as it is holden 8 H. 7.11: a: ThefameLaw if an” EC 
| foign be caſt and allowed where it is not allowable, it is not Erxor 3 but todeny any of theſe dilatoriee, 


n where of right the Court ought to grant them, is Error, as appeareth inthe ſaid Books, and 21E.4.65, 

Tel 22 E,g.15, &c. Arid a Retraxit is alwaies on the Plaintiff or Demandant*s part, and a Departure 
PT in deſpight of Court is alwaies on the Defendant's or Tenant's part , and the Entry there is ,* Ducd 
2 


| Tenens receſſit in contemptum Curie , and in one Caſe the Plaintiff or Detnandant is barred', and in 
both the other Caſe the Plaintiff or Demandant ſhall have Judgement preſeiitly , Bui ſemel Ainniem' ve- 
o" nuxciavit amplius repetere non poteſt, See for theſe matters; 20 E. 2.' Excommengement 28, 4 E,;, 
oh 23. in Formedon, 6 E. 3.31, 32, 34 it Quare impedit. 8'E, 3. 3.b.& 68. 38 E. 3.13. 16 Rich, 2, 
66, Canſe Je remover Plea, 12. 3 H. 4.2. 11H. 4.94. 3H 6.13. 9 H.6. $8: 29 H. 6.16. 33- Prifoit, 
| ' 7H,1.39. Vide tit. Departure in Deſpight of Court, Brooke. NEUE DIC 
2, It was reſolved, "That the Plaintiff in this caſe ought. to be ame Wh ' for if'is a ſtronger cafe 
than the caſe of a Non-ſute, which is but a Default, or Not-a pearance} but a Retraxit is 2a volunta- 
— | Y acknowledgement that he hath no cauſe of Aion, and therefore he will n&farther proceed 3' and 
| brthis cauſe ic is a Barr for ever.' And'it was objeRed, That the Plaintiff honld not affign that tor 
Error, becauſe it was for his advantage that he was not amierced;, ahd a" man thafl never 4fgn that 
for Error which is for his advantage, 7 E. 3. 25. by Herle, $ H. 5. 2. 11 H. 4.8. F. N. B. 21. as to 
, Hy, that he was efſoigned, where he caglifice to be effoigned, or that he had a longer day then the 
common day, or that Aid was granted co him where it was not grafitablc.' To which it was an- 
lyered and reſolved , That it is true, that in Proceeding or Delay, which is advantageous for the 
arty, he ſhall not aſſign it for Error; but in the Caſe at Barr the Judgement is not pert, for the 
| 9s percent ought to be parcel of the Judgement , and it. is alſo for the King's advantage, and 
Ar ierefore divers Judgements have been "reverfed in the, King's Bench, becauſe that the Jadgemeht 
art "2, Ideo in miſericordia, where it ſhould be; Capiatzr; and yet it was for the Partie's advantage 3 
bar ut becauſe the Judgement was erronious, and the Errqr of the 'Court in giving itz tor this, caule it 
furs 20 been often adjudged, that it is not amendablc, but 'the whole Jydgemetitſhall be reverſed; Vide \ þ 
eat fit Þ a: Pl.26. 7 E, 6. Dyer 89. 14 Eliz. Dyer 315. "See now the Doubts well explained. And be- 
Wi ule it is material in all Judgements to know when the Plaintiff or Demandant, Tenant or Defen- 
ndants & all be amerced or. hned, in as much as the miltaking, thereof Foth thaKe the Judgement eriv- 
counſel | us, it is very neceſſary to undertiand the true fenfe of Law in'thefe Cakes, 
; Dadd 3 Anil 
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And this word ( finis ) hath divers fignifications in T.aw , guia aliquands ſignificat Pretign 
aliquando Panam, & aliquando Pacem, For, 1. The Price or Sum which is the cauſe of obtai. 
ning of a Benefit is called a Fine , as Fine in the Hamper for the King's Writs, Fine for Alieng. 
tion , Fine for Admiſſion of a Copyholder , Fine for obtaining Leaſes , and other like, 2. That 
which the Offendor giveth in ſatisfaQtion of his Offence, is called a Fine, and in that ſence, it is 
Pans. And, 3. The Aſſurance which men have of enjoying their Lands and Inheritances in Peace 
is called a Fine, quia fizem litibus impontt. And all theſe are called Fines, becauſe they are Ends 
or Cauſes of Ends, of all the ſaid Buſineſſes. | 

Amercement is in Latin called Miſericordia , and the Cauſe thereof is, becauſe by the Common 
Law ( which is a Law of mercy ) no man ought to be amerced fo rmuch as he deſerved , but le; 
Vide F, N. B. 76. | | | ; 

r. In all Actions Quare vi & armis, as Reſcous, Treſp. vi & armis, &c. if Judgement be given 
againſt the Defendant, he ſhall be fined and impriſoned , for to every Fine, Impriſonment is inci- 
dent 3 and alwaies when the Judgement is, quod Defendens capiatur, it is as much as to ſay, Cayj. 
atur uſque finem fecit, Vide 19 H. 6.8, 34 H.6. 24. 11 H. 4. 25. 30 fl. pl. 28. Andif there by 
divers Defendants, they ſhall be ſeverally fined. So in an Aſiſe, it the Diflcilin, be found wit 
force , the Defendant ſhall be fined and impriſoned 3 otherwiſe if the Difſeifin be found withoy 
force ; for the Writ of Afiſe doth not mention vi & armis , but , injuſte & ſine nr diſſeifuit, 

H. 6. 21. | 
per In a Writ of Deceit upon a real Aion upon a Recovery by default , if it be found that the 
Tenant was not lawfully ſummoned, the Judgement ſhall be , Er predia* Defend” pro falſtate & te. 
ceptione predig* capiatur : and the writ of Deceit is, Oftenſum eft nobis ex parte A. quod B, in Cari 
xoſtra falſo & in deceptione Curie recuperavit ſeiſinam, &c. and that is the cauſe, ſcil, the deceittothe 
Court in obtaining the Judgement, that he ſhall be. fined and impriſoned ; but in |an AQion perſy- 
nal, the deceit between party and party, is in the nature of an Action upon the Caſe, there the De. 
fenflant ſhall not be fined and impriſoned, but only amerced, for there is no deceit done to the Court, 
but to the party. x 

3- If the Defendant plead a falſe Deed to him, or deny his own Deed, and the ſame be found + 
gainſt him, or if he, relifa verificatione, doth confeſs the Action, he ſhall be fined for his Falſti, 
quia certi debemus de proprio fatto, but if he denieth his Anceſtors Deed, or pleadeth the Deed 
his Anceſtor, and ſame be found againſi him, yet he.ſhall not be fined , but amerced only , qui 
de alieno fatia, So you will better underſtand your Books in 3 E. 6, Dyer 67. 26 Aff. p. 5. 3346, 
54+ 34 H.6, 20, But if he denieth a Recovery, or other Record to which he is patty, he ſhallndtbe 
fined, 10 Af. p.10. 16 Af]. p. 19. for it is not his at, but the a of the Court, and he dothnet 
deny the Record abſolutely, but, oz babeter tale recordum. 

4. If the Defendant in a Replevizn claimeth Property falſely, and it is ſo found in proprictate pr- 
banda, he ſhall be fined and impriſoned, 11 H, 4. 4. | 

5. In Appeal of Death, Robbery, or other Appeal of Felony or Mayhem, if the Plaintiff bebar 
red, or if he be non-ſute, or if the Writ abate by his own default he ſhall be fined and impriſoned, 
$ H, 4. 17.20. for the Malice is the higher which concerneth life or member. OI 

6. Soin Attaint 32 Af. p.9. 42 E.3.26, if the Plaintiff be nonſute or barred, he ſhall be fined 
and impriſoned. So if the Attaint paſs againſt the Defendant , if he were not party to the hilt Re 
cord, he ſhall be fined and impriſoned , but if he were not party to the firſt Record , as Tenant by a 
Receit, or other Terr-tenant, he ſhall not be fined, 14 Afſ. p.2. 42 E. 3.26. 9 E.4. 33+ » 

7. If any uſeth the Counteoance of the Court (which was conſtituted to maRE an end of Contr- 
verſies and Sutes ) for double Vexation, he ſhall be fined : As if a man ſueth inthe Common Pls, C 
and afterwards for the ſame cauſe fueth in London, or any ſuch Court, the Plaintiff ſhall be finedfvr th 
his unjuſt Vexation, 9 H. 6.-55. 14 H. 7. 7, and in a Recaption the Plaintiff ſhall recover dans, F 
and the Defendant ſhall be fined and impriſoned for his double Vexation. | 

8. For Contempts GonEty any Court of Record againſt the King's Command by his Writ under 
the Great Seal, the Defendant (hall be fined and impriſoned; as in Qxare non dimifit, Quare ineun- of 
bravit, Attachment upon Prohibition, &c, Vide 19 E.-3. Quare non dimiſit, 7. 23 E. 3. 22. 266) | Y 
75. 20 E. 2. Coron, 233. Stamf. 132. The Statute of 25 E, 3, cap. 6.&c. but when the Demandut 

or Plaintiff, or the Tenant or Defendant, ſe retraxit, or receſſit, in contemptum Curie, yet there 1510 
Contempt againſt the King's Command by his Writ. And by theſe differences you will betterur 
—_— your Books in caſes of Fines and Impriſonment, and learn the truc reaſon and ſenſe of it 
aw. | 

9. In all Caſes, where a thing is forbidden by any Stawte, the Offender ſhall be fined and imp 
ſoned,- 35 H.6.h. 19 H.6. 4. in Maintenance, Vide 9 E.q. 28. And that is the reaſon, Thit * 
where the Statute of Marlebridge forbiddeth , Qxod nullus de cetero liceat ex quacunque cauſs 4 
Giones facere extra feodum ſunm, nec in Regia via, vel communi Strata ; that the party whois diſt 
ned in the High-way cannot plead the ſame.in barr of Avowrie, for then the King ſhould loſe 
Fine 3 but ſhall be driven to an Aion upon the Statute, in which the King ſhall have his Fine, ? 
therewith agrecth x1 R. 2. Avowrie, 87. Vide 19 E. 2. bre, $8.41, 21E. 3.11. 39 E. 3. 20. 43 E4 
30. F.N.B. go.& 173. Regiſter 97. 4 

Io. In ſome Action the. Defendant ſhall be fined in one Court , and but amerced in anothet 
Court, and yet the Offence. ſhall be all one; as in a Writ of Recaprion, if it be brought in the Colt 
mon. Pleas, and Judgement be there given, the Defendant ſhall be fined and irmpriſoned as bath - | 
ſaid, but if the Writ be brought in the County Court, and the Defendarit be convidt before /o , | 


riff in the County, the Judgement ſhalMnot be, Qx0d capiatur , quia nulla Curia , que re wore 
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het, poteſt imponere finem , neque aliquem mandare Carcert., quia iſta ſpetiant tantummodo ad Cu- 
ig de Recordo , and therefore in ſuch Caſes he ſhall be only amerced. And although that the 
writ , ſcil. thC Recaption is of Record , yet foraſmuch as the Judges in the Court , ſcl. the Suters 
are not Judges of Record , nor the Court is of Record , they cannot impoſe a Fine , or commit to 
Priſons And ſo in the like Caſes. Vide F, N.B. 73.4. 8 E.4.5. 34 H, 6. 24. 

Now is to ſce concerning Amercement, : 

\ Tn all Writs of Precipe quod reddat, as Writ of Right, Formedon , Writ of Aiel , &#c. 
writs of Entrie, ©c. Frecipe de quod permittat, as to have Eftovers, Common, &c. Or, Precipe 
ud faciat, as Writ of Cuſioms and Services, @c. It the Demandant be barred, or it he be Non- 
lute, or if Þ1s Writ abate for matter or form, the Demandant ſhall be amerced. 'But if there be rwo 
Demandants , and the Writ abate for the death of one of them, the other ſhall not be amerced , 
28 E. 3+ 23+ 46 E. 3» ia tit, Accompt 40. 5 E. 3+ 3» 22 H, 6. 7. 38 E, 3. 3I. 7 H.6.36. 41 Af]. 14. 
$inallthe aid Writs of Precipe, it Judgement be given againſt the Defendant or Tenant he ſhall 

rced, 

1 " all Perſoral Actions, as Det, Detinue, and the like Actions without force or deceit to the 
Court, and alſo in Actions which comprehend torce or deceit to a Court of Record ; it the Plain- 
if be barred, nonſute, or the Writ abate becauſe vicious in matter, or form, he ſhall be amerced 
only, and not fined 3 but if the Writ abate by the death of one Plaintiff, 'or it one Plaintiff appea- 
reth, and che other be nonſute, ( which in Law ina Perſonal Action is a Nonſute of both ) hewho 
{urviveth, or appearcth, ſhall not be amerced for no default is in'him, but he onely who appea- 
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reth not- 47 E. 3+ 6. & 43 Afſ. pl. 3. 7 H.6. 36. 38 E. 3.31. 41 Aſi 14 Andin the ſame Actions 


whichare without force or fraud to the Court, the Defendant ſhall be amerced, 

3, tone Demandant in a real Action, orone Plaintiff in a perſonal Action where Summons and 
cererance lieth, as in Debt by Executors, if one Demandant or Plaintiff be nonſute, and the other 
ſeth forward,, he whois nonfute ſhall not be amerced, 28 H. 6. 1. 21 FE. 4.77. 

4. Inall judicial Proceſs if the Plaintiff be barred , nonſute, or if the Writ abate , the Plaintiff 
ſhall not be amerced, becauſe that the Proceſs is founded upon a Judgement and Record, r1 H. 4, 

' 55, in Quid Furis clamas, Scire facias, &c. 21 E. 3.23. 9 E. 3.32. in Per que ſervicia, 18 Hen. 6, 
tit, Pledges 1, And in theſe Actions the Plaintiff ſhall not find Sureties, becaule that he ſhall not 
be an. & | | 

ky er Adions real and perſonal, if part be found for the Demandant or Plaintiff, and part 
againſt him, or all or part againſi one Tenant or Defendant, and nothing, or but part, againſt the 
other, the Demandant or Plaintiff ſhall be amerced; if not that nd default be in the Demandane 
or Phintif, And therefore in Treſpaſs of Batterie againſt Husband and Wife, ſuppoting the Bat- 
terie to be done by them both, and the Wife is only found guilty ,, &c. and the Husband acquit- 
ted, yet the Plaintiff ſhall not be amerced, for the Plaintiff cannot have another-Writ in ſuch caſe, 
a default in him. Vide 22 Af. 8.7 Af: pl. 14. 31 Aff. pt. 31. Br. Amerc. 42, 40 E. 3. 40; 
211.6, 41 6 Fa | e 1 

6 In all Actionszeal or perſonal, where there is: but one Tenant or Defendant, he ſhall not be 
twice amerced, but there where there is but one Demandant or'Plaintiff, the Plaintiff may be di- 
vers times amerced, 9 E. 2.6. 3t Af. ph. 31. 21 H.6. 41. 40 E'3.40. 

7. Upon Diſcontinuance. in a real or perſonal Action the Demandant or Plaintiff ſhall not be 
anerced, for the ſame is the A of the Court, 38 E. 3. 31. The ſame Law, and-for the ſame cauſe, 
vien the Court..is ouſted of the Jurisdiction, | 8 | 

8. In all-ARtions real or perſonal ( in which there is not contained any force or deceit to the 
Court ) if the Tenant or Defendant appeareth the firſt day, and rendreth the thing demanded to 
the Demandant or Plaintiff, he ſhall not be amerced 3 for he doth what the King commandeth by 
his Writ 3 for where the Writ is, Precipe quid reddat, &c. the ſame in Judgement of Law is, that 
he render the fame at the return of the Writ in Court, and not in the Country, as it is reſolved in 
Vaughan's Caſe, in the Fifth Part of my Reports, fol. 49.. And there the cauſe of the Amercement 
ofthe Defendant or: Tenant is well explained. But in AQions in which the Offence is ſuppoſed 
with force, or in deceit of the Court, if the Defendant at the firſt day confefſeth the Action, yet he 
ſhall befined and impriſoned, for his Appearance and Confecihion is a maniteſtation, and no fatisfa- 
Qion forghe Offence. | | 

% In all Actions , when a real and perſonal Writ doth abate for want of form or matter , or the 

ndant or Plaintiff be barred, the Judgement is, 2xod Petens, five Buerens nibil cap. per breve 


| ſown, ſed ſit in miſericord' pro falſo clamore ſuo inde, & pred' Tentns ſeu Defendens eat inde ſine die, 


ind inall fach Cafes the Eſtreat out of the Common Pleas into the Exchequer, which the Clerk of 
the Warrants maketh' in ſuch Caſes is, De A. pro falſo clamore ſuo verſus $. in placito, &&c. Vide 
Me, Nat, Brev, 76., But if the Demandant or Plaintiff be nonſute in any Action ( certain ſpecial 
Cafes excepted.) the Judgement is, Ideo confideratam eft quod predia” Querens & Plegii ſui de 'pro+ 
Jequends ſit inde in miſericordia, &c. & pred' Def. eat inde fine dies, and there the Eſtreat is, De 
Tohanne N. pro ſe & pleg. ſuis, quia non eſt proſequutus breve ſuam verſus B. in placito, &c. Vide 
F z,Nat. Brev, 76. But in Caſe of Retraxit the Judgement is, 20d nihil capiat per breve ſuum 
fred fed fit in miſericordia pro falſo clamore, &c. | I 
. 10. That there are ſome perſons who ſhall not be amerced, and therefore they ſhall not find. Sure- 


ls; ſome for the dignity of their perſons, as the King, and fo the Queen, for as to that ſhe parta- 


keth of the King's Prerogative. Vide Fitz. Nat. Brev. 31. fol. 47. C. nor. A. 18 Edpw. 3.2, Br. tit. 
OT Oueny 53-/ Some for imbecillity of age, as Infants, and therefore they ſhall nor find Sure- 
8s; but the Entric is, Ideo in miſcricordia, ſed perdonatur, quia Infans, Vide 43 Af. 45. 44 E. 3- 
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Amercement 10. 3 Edw. 3. Infant 14, 14 Aſſ. pl. 41. 17 Eaw. 3.75. Bradl, fol, 254, Fitzh, Ns 
Brev. 195. he. ; 
Thirdly: Truc it is, if the Tenant do diſclaim, he ſhall not have a Writ of Errox, becauſe thy 
by his diſclaimer he hath barrcd himſelf of the Right of the Land, tor the words of Diſclaiue; f 
the Tenant arc, Nihil habet, nec habere clamat, in terra illa, nec die impetrationis originalis byey , 
dif, &c. babuit, ſive clamavit, ſed aliquid in terra illa habere de advocat. & diſclamat, Ang 5 
the ſame he cannot have a Writ of Error to have reſtitution of the Land againſt this diſclaimer 
Vide 6 Edw, 3. 7. and Fitz. Nat. Brev. 22, C. And if the Retraxit in the Caſe at Barr had beendy. 
ly made, it was obje&cd, That againlt the ſame no Writ-of Error lay 3 but here the Retraxit i ſag 
was erroneous becauſe the Atturney did it where it ought to be done in proper perſon, Alf the 
Plea was diſcontinued, as appeareth by the Record. . And foraſmuch as the Tenant or Defengy, 
after the departure in deſpight of the Court might have a Writ of Error, or if hc hath an Eſtate 
for life or in tail, Qxod ei deforceat, Fitz, Nat. Brev. 155. 1, And the Defendant or Tenant again; 
his own confeffion may have a Writ of Error 3 It was refolved , That although the Plaintiff in Pig- 
per perſon had made a Retraxit, yet he may hav&a Writ of Error, cither in thg Judgement  j, 
the Proceeding 3 for no imperfeion is ſaved in ſuch Caſe by any Statute when Judgement is giver 
upon Retraxit, and it is no more than a Confeiſion of the Party of the Defendant 3 tor the «<6: 
of the Entrie of a Retraxit is, Puod idem Querens fatetur ( ſeu cognovit ) ſe ulttrius nolle Projecu 
verſus Def. de placito pred' , which Confetſion is a Barr in all Actions, although that the word, ;, 
de placito ſuo predido, and therefore it is not like a Diſclaimer, by which the Tenant diſclainey 
and barrs himſelf abſolutely of all his Right in the Lahd, | 
Fourthly : It was reſolved 3 That the Entrie of the 'ſaid Retraxit was inſuthcient ; for it appr 


reth by the Precedents that there are ſundry manners of. Entries of a Retraxit. 1. Aﬀeer both Par. 


tics have-appeared in Court, the Entrie is, E? poftea eodem die revenit hic ad barram pred” Texent 
per Attorn. ſuum- pred. &- pred Petens tunc ſolemniter exaGius non vent , ſed, a ſetja ſus pred in 
comtempt® Cur? ſe retraxit. Ideo conſfideratum efi quod Petens nibil capiat per brev. ſuum pred. ſel 
in miſericordia pro falſo ſuo clamore inde, & quod prediins Tenens eat ſine die. And that appeath, 
Trint. 5 Hen. 6, Rott, 320. in the Common Pleas, . Another form of a Retraxit is, Et ſuper biciden 

Duerens dicit , quod ipſe non vult ulterius placitum ſunShyred. proſequi , ſed abinde omuino ſe tt. 

xit, &c. Ideo, &c. Another form is, 20d idem Querens fatetur ſe ( ſex cognovit ſe ) ulterigi nl 

le proſequi verſus pred* Defendent, &c. de placito pred. And the Entrie of departure in deſpightdf 
Court on the part of the Tenant is, Er predie” A, licet ſglemuiter exatius non revenit, ſed in antn- 
ptum Curie receſſit & defaltam fecit, And the ſame is when in Judgement of Law he is preſet in 

Court,and being demanded departeth in deſpight of the Court,the ſame amounteth toa Bar intced 

of the deſpight and contempt.of the Court 3 and yet the Judgement is there given upon his default, 

as appearth before. Otherwiſe where he imparleth co a certain day, for there he is not jn]udge- 

ment of Law preſent in Court 3 and ſo the difference. Vide anno 20 Edwardi 3. Excom. 22, and al 

the Books aforeſaid. And if the Writ do abate for falſe Latin, or other matter or form upon Plat 

the Writ, the Judgement is, 2zod pred. Tenens, or Defendens, eat inde ſine die. And alſojif the 

Demandant or Plaintiff be upon a Barr pleaded, &c. by Judgement of Law tobe barred, the. wards 

of the Judgement are all one, ſeil, quod pred* Tenens, or Defendens, eat inde ſine die; and alwits 

the Judgement ſhall have relation ts the Plea, ſcil: if upon a Plea in Barr, then the Judgement fl 

be applied to it : If to the Writ, then the Judgement ſhall be applied to the Writ only 3 and thet- 

with agree the Books in 3.H. 4. 1. & 3 H. 4. ir. Vide upon Plea,of Excom. which doth not abit: 

the Writ, 11 Rich, 2. Excom, 25, the Entry is, Remaneat loquela. ſine die quouſque, &c, 

; of 


Mich. 6 Jacobi. In the Common Pleas. © 
-  Swayn's Caſe. 


RI. Swayne, Eſquire, brought an Action of Treſpaſs againſt alter Becket, for breaking 
his'Cloſe at Hannington in the County of Vitts, and-lopping of 10 Oaks and 15 Aſhes, Ot, 
And upon Not-guilty, the Caſe as it was ſpecially found, was ſuch 3 Queen Elizabeth was ſeiſed of 
the Mannor of Hannington in the County of Wilts in Fee in the Righit of her Dutchy of Layedſtr 
and that the ſaid Oakes and Aſhes fo lopped, were growing upon a yard and a half of Land par! 
of the ſame Mannor and Copyhold Land, &«c. and demiſfable for 1; 2, or 3 Livesz And afterwatds 
the Queen by Indenture under the Seal of the Dutchy of. Laxcafter, «Anno 29. of her reign did de 
miſe the ſame Mannor to Fobn Wolly, "Eſquire, exceptis omnibus boſcir, ſubboſcis, arboribus, & 


rem, &c, To have and to hold to him ( except before excepted) for 21 years, who, 35 Eliz, als 


' Richard Swayne, and Peter Whetcombe, reverſionem predi& ac premiſſa ſic ut prefertur, exce} 


gned all his Intereſt to Jobx Plummer, and others; and afterwards the Queen died, and-then te 
King that now is; by his Letters Patents under the Dutchy Seal, granted to Alexander, Lon - 
at a Court holden by the Leſſee 17 Ofabr. 3 Fac. Regis,their Steward granted by Copy of Court Rol, 
to the ſaid Walter Becket now Defendant, &c. a Houle, and theſaid yard and a, half of Land we” 
which the ſaid Oaks and Aſhes were growing, for term of Life , ſecundum conf! uetudinen Meer: 


| 
! 
[ 
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ind that within the ſaid Manor there hath been ſuch a Cuſtome, That every Copyholder, Tenant 
qr life hath uſed to take all Trees growing upon their Copyhold Lands, to be imploied for fewel 
n his Copyhold houſe , and for Bounds and Fences, and other neceſſary Reparations to be in and 
upon the Cuſtomary Lands and Tenements; And that the Defendant did lop the ſaid Trees up- 
on his Copyhold , and imploycd the {ame tor Bounds and Fences in and upon his Copybold Lands 
and Tenements, &c. . And che Doubt was, That foralmuch as the faid Leſflees held the Court by 
virtue of the ſaid Leaſe of the Manor, ( out of which Leaſe the ſaid Trees were excepted ) if the 
Defendant , to whom they by their Steward granted the ſaid Tenements by Copy , might lop the 
Gaid Trees , which by the ſaid Exception were divided from the ſaid Leaſe. And in this Caſe di- 


vers Points were reſolved by Coke Chief Juſtice, Walmſley, Warburton, Daniel, and Foſter, as after ap- 


earcth, But firſt it was objected , Qrnod nemo poteſt plus juris in alium transferre quam ipſe habet ; 
2nd the Lords pro tempore who held the ſaid Court, and made the Grant to the Defendant, had no- 
thing in the Trees, for they were cxcepted out of their Leaſe 3 Ergo, the Copyholder who claimech 
by Grant of the Lefſees could not meddle with the Trees. But ir was anſwered and refolved by 
the whole Court , that notwithſtanding the Severance by the Exception, and notwithſtanding that 
the Defendant came in by a voluntary Grant of the Lords for lite, and not by Surrender , that yet 
ſach Grantee by Copy ſhould have Ettovers 3 For the Eftate of the Copytiolder ( who cometh in 
by voluntary Grant ) is not derived out of the Eſtate or Intereft of the Lord of the Manor, for 
the Lord of the. Manor is but an Inſtrument to make the Grant: but the Cuſtom of the Manor ( af- 
trrthe Grant made ) eftabliſheth and maketh it firm to the Grantee : ſo that although the Grant be 
new, yet the title of the Copyholder is ancient, and ſo ancient that the'fame by" force of Cuſtom 
exceedeth the memory of Man. And therefore neither for Infancy, Non ſane memorize, Coverture, 
norother ſuch diſabilities, neither in reſpe& of exility, baſeneſs, or incertainty of the Tnterefls of 
Efates of the Lords ( as at Will, or upon Condition, &c. ) the Grants by 'Copy ſhall be avoided , 
becauſe they claim in by force of a good and ancient Cuſtom which hath no difability of Perſon, 
or defe of a perfect Intereſt, And Paſech, 26 Eliz. in the King's Bench it was adjudged , That if 
the Lotd taketh a Wife, and afterwards granteth the Land by Copy according to the Cuſtom, and 
dieth, his Wife being endowed of the Land amongſt other, ſhall not avoid the Eftate by Copy, for 
although that her Title of Dower was before the Grant, yet the Title of the Copyholder, which is 
the Caftom, is ancienter than the Title of Dower 3 and ſo the Copyholder, who cometh in by vo- 
Juntary Grant, ſhall not be ſubje& to the Charges or Incumbrances of the Lord' before the Grant; 
And all that, in this Caſe was affirmed for good Law. 2. It was reſolved, 'That when the Co- 


pyholders for life, according to Cuſtom, have uſed to have Common in the Watftes of the Lord of 


the Manor, or Eſtovers in his Woods, or any other Profit apprender in any other part of the Manor, 
and afterwards the Lord alieneth the Waſtes, or Woods, to another'in Fee, and afterwards: grant- 
eth certain Copyhold houſes and lands for Lives, ſuch Grantees ſhall have Common of Paſture , or 
Common of Eftovers, &c. notwithſtanding the Severance, for the Title of the Copyholder, 'is pa- 
ramount the Severance, and the Cuſtom doth unite the Common; or Eſtovers,” which are but Acceſ- 
ſores or incident , as long as the Houſe and Lands being principal, is maintained by the Cuſtom , 
which cuſtomary Appurtenances are not appertaining to the Eſtate of the Lord; for he is the Ow- 
ner of the Freehold and Inheritance of all the Manor , but they are appertaining to the cuſtomary 
Efate of the Copyholder, after the Grant made unto him. Which Profit apprender being due by 
Cuſtom to the Copyhold Tenement, notwithſtanding the Feoffement or Fine, &e, of the Waſle or 
Woods, made by the Lord , doth remain and is preferved by the Cuſtom, which is, as hath been 
kid, the Title of the Copyholder , and is paramount the Severance : © But if the Copyholder had 
derived his Intereſt from the Eſtate of the Lord, then clearly by the Feoffement, or Fine, ce. of the 
Lord, all thoſe who claim by him ſhall be barred of any Profit apprender in the ſame Waſte or 
Woods, See Mrrel*s Caſe, in the Fourth Part of my Reports, that after the Cuſtom hath fixed a 
cuſtomary Intereſt, no Severance of the Inheritance ſhall overthrow the Copyhold. ' And fee Brown's 
Gle, ib:d, And if a man grantcth a Rent to another upon Condition , and afterwards maketh a 
Feoffement of the Land, yet the Condition to determine the Rent doth remain, and is not extin& 
by the Feoffement, for it is collateral to the Title of the Land. ' And note a difference between Pre- 
ſcription which is made in the Perſon of any, as he and all his Anceſtors, Oe. and all thoſe whoſe 
Eliate he hath , &*c. and Cuſtom which lieth upon the Land, as infre Majerium talis babetur Con- 
ſuttuds, &c. And this Cuſtom ſhall bind the Law , as Gavelkind, Borough- Engliſh ,- and the like, 
Butafter ſuch Severance of the Waſte, or Woods, &c. The Copyholder, when' he entitleth him- 


ſelf to Common, or Ettovers, &c. in pleading, ſhall not plead generally, quod infra Manerium pre- 


diff ralis habetur, &c. Conſuetudo, &c. for after the Severance, the Waſte or Wood , ec. is not 
Within the Manor, but abfolutely divided from it 3 but ſhall plead that until ſuch a time, ſezl. before 
the Severance, talis habetur, & toto tempore, &c. Conſuetudo, &c. And then ſhew the Severance, ag 
he ought in the Caſe of Mxrrell, where the Lord of the Manor aliencth the Freehold and Inheritance 
of the Copyhold. Vide 3 H. 6. 9. 11 H. 6. 23. 39 H.6.13,14. 7 E. 4. 32. 20E. 4.6. b. 22 E. 4 
44 And Coke chicf Juſtice ſaid, That the Caſe at Barr was a general Calc, for in all Leaſes of Ma- 
nors made by Queen Elizabeth, or the King that now is, ſuch Exception of Trees and Timber is. 


And Judgement was given for the Detendant, 


Eeee Mich. 
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Sir William Foſter's Caſe. 
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Parr VILL Loveday's Caſe. 


nar 


Mich. 6 Jacobi. In the Exchequer. 


Lovedays Caſe. 


N an Information in the Exchequer upon the Statute of Uſury by C. qui tam, &c. againſt Love- 
day, the Defendant pleaded to Iſſue, and a Jury was returned who gave an imperfe& Verdict , 
for they found an Acceptance, @c. and no Loan, Ge. for which the Court awarded a new Ve- 
wire facias, and thereupon another Jury was returned and appeared z and when they were 'ready 


to give their Verdict the Plaintiff was non-ſute, upon which Judgement was givenz And, now 


the Plaintiff brought'a Writ of -Error in the Exchequer-Chamber, and aſſigned for Error , that 
the Court of Exchequer in the ſaid Caſe did erre in granting a new Venire faciasz but ought 
to have granted a new Nift prizs for an imperfeq Verdi iz no Verdict, as anno 20 Edw. 4. 6. 
an inſuficient Indictment 15 no Indictment. And at the Common Law, if the Recognitors of 
the Aſfiſe give Verdict which is not well examined by the Juſtices, and therefore imperfect , in 
thisCaſe the Plaintiff ſhall have a Certificate of Aſſiſe, and the firli ImperfeQion ſhall be enqui- 
red by the firtt Jurors 3 and that appeareth in Fitz. Nat. Brev, 181. 7 Hen. 4. 45+ 43 4fiſe, pl. 5. 
12 Hen, 4. 9, And the words of the Writ are, Quia ſuper quibuſdam Articulis contingent Aſſi- 
ſam Nove diſſeiſ- 8&c. quedam ſunt dubitationes, &c, But it was reſolved by the Court, and 
the wo Chict Juſtices, That the Vexire facias was well awarded: For when'a Jury. (returned 
by force of any Venire facias to try an Ifſue ) hath given a Verdi& which is accepted and' recor- 
ded by the Court 3 be it perfe& or imperfet, the Jurors are diſcharged thereof for ever , and 
ſhall never be called back in the ſame Cauſe to try the ſame Iſſue 3 Bur if the Verdict be fo im- 
perfe& that Judgement cannot be given upon it , then the Court ſhall award a new Venrre fa- 
cigs, to try the ſaid Iſſue by others and therewith agreeth the Book in 18 Edw. 4. 48. where 
it is reſolved , becauſe the Enqueſt found part to be holden of the Demandant , and found not by 
what Services the ſame was holden, nor what Arrerages were beliind , and for that Cauſe was not 
fully taken , that a new Venire facias ſhall be awarded to return a new Jury , -and. not a new Tri- 
al to try-the ſame Ifſue again by the ſame Jury. So in 27 Hen, 6. 4. In Conſpizacy againſt di- 
vers, all plead Not-guilty , and one Venire fxcias was awarded againſt all , and the Sheriff retur- 
ned not.the Writ 3 and the Plaintiff prayed ſeveral Venire facias againſt the Defendants , and had 
it, and it was found for the Plaintiff, and all the Juſtices adjudged the ſame a Jeofail, ſo that 
the Plaintiff could not have Judgement upon the ſaid Verdict , which wk fully found , foraſmuch 
3 the firſt Award was of one joint Venire facias , the Plaintiff. could not vary, ( to. have ſeve- 
ral Writs de Venire facias ) from the firſt Award 3 and- therefore the Court. did award. Venire 
facias de' novo , 21 Hen, 6, 21. 21 Edw. 4. 26, 27, And as to the Caſe of Aſſiſe, the Recogni- 
tors are not returned to try any certain Ifſue, for there is a Jury the firſt. day *before any Plaint , 
Pez, or Iſſue, 2, There no new Proceſs can be awarded 3 for the Recognitors who are but once 
returned , ſhall ſtand. _ But when a Jury is returned upon a Venire facias, which is a judical Pro- 
c5 for the Trial of an Iſſue certain , there the Court, if the Verdict be imperfe&t , may award 
anew judicial Proceſs , ſcilicet , Venire facias de novo z but the Court cannot:ſo doe in Caſe of 
aflſe, for they are returned upon the Original , and becauſe the Writ of Afſiſe is feſtinum reme- 
dirm, the Plaintiff ſhall. have a Writ of Certificate de Aſiſe,, to. ſupply. the firſt Imperteions 
(whicly happen for default of good examination ) according to the truth of the matter. And 
judgement was affirmed. | 3450} 
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Mich. 6 Jacobi. In the Common Pleas, 


Edward Crogate's Caſe. 


| Olga: Crogate brought an Action of Treſpaſs againſt Robert Mary , tor driving of his Cate! 
Townbarningham in Norfolk, &c. The Defendant pleaded, That a Houle and two Ac;.. » 
Baſſingham, in the ſaid County, were parcel of the Manor of Thurgarton in the fame County, and % 
mifed, and demifable, &c. by Copy, &«. in Fee-fimple, &c. according to the cuſtom of the "Fol: 
of. which Manor Viliem late Biſhop of Norwich was ſcifed in Fee in the Right of his Biſhoprick and 
preſcribed to have Common of Patlure for him and all his Cuftomary Tenants of the (aid Hou: 
and two: Acres of Land in a great picce of Paſture called Bſſirgham Common, pro omnibug averii, be 
omni tempore anni, and the ſaid Biſhop, at ſuch a Court, &c. granted-the ſaid Houſe and two Acyehy 
Copy to one Will. Marys, to him and his Heirs, &c. and that the Plaintiff put in his laid Catte] in th 
ſaid great piece of Patiure, for which cauſe, the Defendant, as ſervant to the ſaid William, ang by his 
Commandment, moliter drew the ſaid Cattel out of the faid place, where the ſaid William had Con. 
mon is predifa villa de Townbarningham , adjoining to the faid Common of Baſſingham , &c, The 
Plaintiff replyed , de injuries ſus propria abſque talt cauſa ; Upon which the Defendant did demur; 
in Law... And it was objected on the Plaintiffe's part, that the ſaid Replication was good , becauſe 
the Defendant doth not claim any Intereſt , but juſtificth by force of a Commandment ; to which 
de injuria ſua propria abſque tali couſs may be fitly applicd : And this Plca of De injuria ſus pris 
ſeilicer, of his 0wn-wtong , ſhall have reference only to the Commandment, and to no other part 
of the: Plea, and. cited the Books-in 10 Her. 6. 3.9. 15 Hen. 7. 3. &c. 3 Hen. 6.35. & 19 Hens, 
7. &c. But it was adjudged, That the Replication was inſufficient. And in this Caſe divers Pojny 
were reſolved. | 
2. That, abſque toli cauſa, doth referr tothe whole Plea, and-not only to the Commandment; fx 


all niakethbut one Cauſe, "and any of them , without the other, is no Plea by it (elf. And ther 


[9] 


fore ina Falſe Impriſonnient if the Defendant juftiheth by a Capris to the Sheriff, and a Warrant 
him, there, De injuris ſua propria genexally is no good Replication , for then the matter of Re 
cord ſhall be parcel of the cauſe ( for all makerh but one cauſe ) and the matter of Record oughtnor 
to be put in iflue,to the trial of the people 3 but in ſuch caſe he may reply De injuria ſus propria, and 
traverſe the Warrant, which is matter in fa&: Buit upon ſuch a Juſtification by torce of ary pro- 
ceeding, in the Admiral Court, Hundred, or County, &c. or any other which is not a Court 6 Re- 
cord, there De injuria: ſua fois generally is good , for all is matter of fa&, and all maketh but 
one cauſe; And by theft ces you will agree your Books in2 H. 7.3. 5 H, 7.6. 16.1.4, 
21 H. 7.37.19 Hi6. 7. 48;E. 3. 29. 17 E. 3. 44. 18 E,z.10. 2 E.4.6. 12 Eq. 10. 14 H6,16, 
zr A 6.5.13 R2. Iſſue 16, © | | 1 

2: Trxyas reſolved, That when the Defendant in his own Right , or as Servant to any other, 
claimeth 'an Intereſt ji the Land , or'to any Common, er Rent going out of the Land; or to 
any Way or Paſſage apon-the:Land , 8c. there De injuria ſua propria generally is no Plea, Butif 
the Defendantjuſtifieth as. Servant ,-there De injuria ſua propria in ſome of the ſaid Caſes, with 
traverſe of the Commandment, the fame being made material, is good. And ſo you will agreeal 
your Books, ſcilicet ,514"H.:4. 32. 33 H. 6.5. 44 E. 3.18. 2 H.5.1. 10 H.6. 3.9. 39 H.6.5t 
9 E. 4.22, 16 E. 4.4. 2T E. 4. 6, 28 E.g. g8. 28 H.6. 9. 21 E.3- 41. 22 Af, 42. 44 £3 


45 E. 347: 24 E. 3.72. 22 Af. 85. 33 H. 6,29. 42E, 3.2. For the general Plea De injuris ſufts 


pria,” &c. is properly -when the Defendant's Plea doth conſiſt meer. upon excuſe , and upon .y0 ttt- 
tex of Intereſt whatſoever: - And it is ſaid , De injuris ſua propria, becauſe the injury propetly in 
this ſenſe is to the perſon, or to the fame ; as Battery or Impriſonment to the Perſon 3 or, Scandal 
to the Fame; there , if the Defendant excuſe himſelf upon his own Aſſault , or upon Hue and 
Cry , there properly De injura ſua propris generally is a good Plea , for there the Defendant's Pla 
doth confiſt only upon matter of Excuſe, , 


3. It-was reſolved , That when by the Defendant's Plea any Authority or Power is mediately ot 


immediately derived from the Plaintiff, there, although no Intereſt be claimed, the Plaintiff ought 
to anſwer it , and ſhall not reply generally De injuria ſua propria, The ſame Law.of an Authority 
given by the Law 3 as to view Waſic, 22 Edw. 4. 10. 9 Edw. 4.31. 20 Edw, 4. 4. 41 Edw. 3% 
16 Hen. 7. 3. | 

Lafllyjit was reſolved , That in the Caſe at Bar the Ifſue ſhall be full of multiplicity of matter, 
where an Ifſue ought to be full and fingle, for parcel of the Manor , demiſible by Copy, grant by 
Copy, preſcription of Common , &c. and 'Commandment ſhall be parcel of the Iſſuc. And (0 
by the Rule of the whole Court Judgement was given againſt the Plaintiff. ; 


Mict. 


j bal c 


pur VAIL fobn Trollop's Caſe. 


Mich. 6 Jacobi. In the Exchequer. 


John Trollop's Caſe. 


Ancelot Richeſon brought Debt upon Obligation of 34 li. by Quo minus. in the Exchequer a- 

4 gainſt John Trollop , Eſquire, and upon Iflue and Verdid againſt Trellpp., upon which Trolop 
brought 4 Writ of Error againſt the faid Richeſon , who pleaded an Excommunication ,--&. profert 
hic in Cur. Jizeras Clementis Colnor, Legum Dodioris, reverends in Chriſto patris, Tobie nuper Dunclm. 
Foie vie in ſpiritualibus generalis, & officialis principalis legitime fulciti, ſigillo conſiſt. Dunelm. þg- 
nat', viz. Clemens Colnor , &c. univerſis & ſingulis Clericis & literatis quibuſcunque per totam digce- 
fin Dunelm, ubilibet conftitut”, ſalut* : and recited that he did proceed againſt him for Recuſancy, and 
that for Contempt, in not appearing, Oc, being lawfully cited and forewarned. he was excommu- 
nicated, Vobis igitur tenore Preſentium mandamus quatenus prefat” fob. Trollop , ſic ut premittitur per 
ns excommunicatum fuiſſe & eſſe , in Eccleſia veſtra ParochiaP diebus Dominicis , & aliis feſtivis , &c. 
publice deuuncietis , & cum effefin declaretis, &c. and demanded Judgement if he ſhould be an- 
(ered, The Plaintiff (aid , That after the ſaid Excommengement the King by his general Par- 
don in his Parliament Anno 3. did pardon all Contempts, &c. and all that he might pardon 3 and 
averred that neither the Offence nor the Perſon, &&c. is excepted, &'c. Upon which the Defendant 
in the Writ of Error did demurr in Law. And it was reſolved by the Court, and the two Chicf 

aſtices; that the ſaid Plea of Excommunication wazinſufficient for two Cauſes. 1 

1. Becauſe the faid Excommengement is certified by the Official or Commiſſary of the Biſhop , 
where it ought to be certified by the Biſhop, who is the immediate Officer to the Court, for 
no Certificate of Excommunication by any ſhall difable one, but the Certiticate of him to whom 
the Court may write to abſolve the party excommunicated, as the Biſhop, Gardian of the Spiritual« 
ties, &%, and therewith agree the Books inthe Point in $4 E. 3. Excommengement 23. 20 E. 3. Ex- 
commengement 24. 41 Aſſ. p. 29. 20 H.6.1. 8 R. 6.3. 7 E.4. 14. 14 H, 4.14. Vide 11rH\6. 64. 
thatit was ſo ordained by the Parliament, 12 E. 4. 15, 16. F.N,. B. 64. cap.65. 4. But the: Chan- 


ellors of the Univerſity of Cambridge, or Oxford, may certifie an Excommengement, for they doe . 


it by the King's Charter, Regiſter, F. N. B. 64. c, 


2, If the Biſhop himſelf had certified it, yet it had been inſufficient, for the direQion ought to ' 
| beto this Court in particular; or at leaſt, Univerſis ſaniie matris Ecelefie filiis 3 But in the Caſe at Bar 


it is direted, Univerſis & fingnlis Clericis & literatis quibuſcunque per totam diccefin Dunelmenſ. ubi- 
libet Conftitut, By which particular direQion the Court is excluded 3 as a Certificate of an Excom= 
metgement in the Chancery ſhall not ſerve in any other Court 3 neither ſhall a P:oteion directed 
toone Court, ſerve in another : for always a Certificate direQed to a pagticular Court and in parti- 
cularmanner, ſhall extend no farther 3 and therewith agreeth 20 He#. 6. 25, 2 Edw. 4-4. And 
twasobjeted, That an Excommengement is a Spiritual Judgement, and therefore-the Temporal 
Judges ſhall not diſpute upon the manner of it. To which it was anſwered and reſolved by che 
Judges, That the Judges of the Common Law ſhall adjuge upon the manner ( and in ſome Ca- 
ls) of the matter alſo of Certificate in caſe of Excommunication 3 as if the Biſhop himſelf be 
fued, and he pleadeth an Excommengement by himſelf, or his Commiſſary ( who is his Deputy ) 
although it be/for another cauſe than that is in queſtion, it ſhall not diſable the Plaintiff, becauſe 
thathe himſelf is Party , and therewith agree 16 E. 3. Excommeng. 5, 5 E. 2. Excommengement 27. 
5 bt lhe $E. 3.69. 18 E. 3.58. 9H.7.21. 10H.7. 9. Alfoif a Prohibition be brought againſt 
a dilhop, and he ſheweth forth the Letters of the Archbiſhop, that che Plaintiff is excommeng:d , 


Prepter diverſas contumacias , without ſhewing any Cauſe in ſpecial of the Excommuncation, it - 


ſhall wt difable the Plaintiff, The ſame Law if any other be Defendant in any Action, and. would 

cthe Plaintiff by Excommunication , he ought to ſhew the Biſhop's Certificate , containing 
the principal Cauſe why the Plaintiff is excommunicated , to the end that the Judges of the Law 
my know whether the Spiritual Court have Conuſans of the original Cauſe, and if the Excom- 


| Mengement be againſt the Law , the Court ought to write to them to abſolve the party 3 which they 


cannot doe if the Certiticate be general 3 and if the Biſhop refuſeth, his Temporalties at the Com- 
Law ſhall be ſeiſed, 28 E. 3. 97. 22 £.4.20. 20 E.3. Excom.g. 13 H. 7.16. and in 14 H. 4 
14. Hanks there faith, That a Door of the Civil Law faid to him, That no Letter of Certificate 

Excommengement ( although it be of the Biſhop ) ſhall be allowed, if the principal Cauſe be 


| Wt conteined in-the Writ 3 F.N. B. 64. f. The Biſhop ought to expreſs the Cauſe and Sute againtt 


the Plaintiff ſpecially in the Certificate, vide 3 H. 4. 3. miſreported in the Report; For the opini- 
—_ is reformed in 14 H. 4. 14+ as appearcth before. Vide Fleta, lib, 6. cap. 26. Weſt. 2. cap.43s 
410 the Biſhop ought to certitie that which hath been ſentenced in his own Court, and not in ano- 


Court 3 And therefore he cannot certifie, that another Biſhop hath certified to him, or that he 


We fith fern a Sentence of Excommengement made by another Biſhop 3 but the Biſhop may certifie 


&, Oxcommengement made by his Commiſſary or Official, for that the Biſhop's Court and his 
miſſary doth in his Right, F. N.B. 65.8. 33 E.3. Excom.29. 9 H. 7.21. 10H.7.8. 

: - - the Biſhop maketh a Certiticate, and dicth before that ir be received, it is nothing worth, 

onk is ucceſſor ought to certiiie it ,-F. N. B. 65. 8 E. 2. Excommeng. 26. 14 E. 3. ibid, $.. But 

) Reader, in ſome Caſe the Vicar General-may certiftie an Excommengementz but the fame 

| Ececey3 is when 


557 
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is when the Biſhop is in remotis agendis , which is as much as to ſay , Out of the "Ws Dn 
King's Service But the Court will underſtand thercot by matter of Record , ſeil. by yyrir In the 
the Chancery direed to them, and not by the ſurmiſe of the party, and then tor necellity ( out of 
is alwaies the Law of time, for Neceſſitas eft Lex temporis , ) the Certificate of the vica; (wich 
ſhall be allowed, becauſe that no other can doe it. And therewith agreeth 31 EF. 3. 10, þ Dn 
And after that a Biſhop is ele&, and before he is conſecrated, he may certitie an Excommen . «64, 
for the power of the Guardian of the-Spiritualities ceaſeth after his ele&tion by the King”: _ 
de eſlier: and therefore for neceffity he ought to certitic, F. N. B. 62. N. and Regiſter, onge 
-- Andvit'is to know , That when a Plca of Excommengement is allowed , the Writ ſhaj] n 
bate, but the Entry is, 20d remaneat, loquela ſine die quouſque , &c, 3 Hen, 6, 3, ;E rag. 
Al. p."12. EO (fag : | 4,8, 
: 4 Point in Law in the Caſe at Bar'was » If the general Pardon ſhould diſcharge a mz 
communicated of the Excommunication or not, and by the Award of the Court the Defend, 


was-mled-to anſwer. Over. 
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| i Hill. 6 Jacobi ; which began Mich. 6 Jacobi, 


in the Common Pleas. 


_ Whitlick's Caſe. 
]* - Replevin between Jobn Chappel Plaintiff, and William 7/hitlock, Defendant , for taking of 
a Gelding in Kings-4/M, in the County of Devon in a place called Cxnnie Park 3 the: Delee- 
dant did avow. the. taking in the place whe, &c.'as in;his Frechold , for damage feaſant, The 
Plaintiff in :barr of. the Avowric. pleaded; That'bne William Whitlock the elder was ſciſed 1 


 Meſſuage,: 20 acres of: Land, 121acres'of Wood, and 20 acres of Heath in Kings-4ſh aforeaidy 


[70] 


* lock the elder; and the ſaid William Whitlock the elder, 11 Marcii, 18 Eliz, by his Indentur Ti 


\ time then after to make Leaſe or Leaſes, Grant or Grants, as well in-Poſleſſion as Reverſo 


, r8 Eliz, William Whitlock, the elder\levied a Fine of the ſaid Tenements aforeſaid, according tothe 


the Inheritance of the Premiſes after.the death of the ſaid 1am the elder fhall of right belong # 


Fee, whereof the place where is parcel, and demiſed the ſaid Tenements to.one Joan Buthewd fr 
her life, by force whereof ſhe was ſeiſed for life, the Reverſion expeRant to the ſaid WYilliomWhi. 


pattite, in'conſideration of a Marriage to be ſfolemnized between William Whitlock the younger, 
and Margdret Daughter of obn Boteler, covenanted and. agreed. by the ſaid Indentures, Thit th 
faid ilkiam Whitlock the-clder, befoxe the Feaſt of the Birth of Chriſt next enſuing, would dur 
and corivey unto Leox, Teo, and Anthony Whitlock, and their Heirs, the Tenements aforeſaid; oth 
uſes, intents and purpoſes _—_— in the aid Indentures, and to no other uſes or intents, vis, unti 
the Caid Marriage unto theUle of the ſaid Viliam Whitlock the elder and his Heirs, and afterthfid 
Marriageito;the.uſe of Fill, Fhitlock the elder for terme of his life, without Impeachment of Wile, 
and afterwards. to the uſe of the ſaid William Whitlock, the younger, and:the Heirs of his body, ad 
after to the aſe of Fohn Whitlock, and his Heirs. And by the ſaid Indenture it was furtherpwi- 
ded, granted and agreed., That it ſhould be lawfull for the faid Wiliam Whitlock the elder, ata 


the :Tenements aforeſaid, with the Appurtenances, whereof, &c. or of any part thereof; Providel 
alwaies, that the ſaid Leaſe or Leaſes , Grant or Grants, ſhould not exceed the number of thre 
Lives at themoſt, or 21 one years, and: that upon every ſuch Leaſe or Leaſes, Grant or Grants tle 
the moſt ancient and accuſtomed yearly Rent, Heriot, and Services, or more ſhou1d-be rendaedand 
reſerved, paiable during the ſaid Leaſe or Leaſes, Grant or Grants and that the ſaid Leon wd 4 
thoney, ,and their Heirs, ſhould fiand ſeiſed to the uſe of every ſuch Fermor, &c. And afterwad, 
10 Maii, 18 Eliz. the ſaid -William the younger and Margaret entermarried, and afterwards, 1 


ſame Indentures, to the uſes therein contained , by forcewhereof,, and of the Statute of Vſe, ii 
faid William Whitlock the elder was fciſed of the Reverlion of the ſaid Tenements, &c. for his Li 


the Remainder over according to the ſaid Indentures. , And the ſaid William Whitlock, the elder B = 


ſciſed, 1. Septemb. 31 Eliz, demiſed to one Chriſtian Hearne the Tenements aforeſaid , with thet 
Appurtenances, wherein,&c, amongſt others, To have and enjoy to the ſaid Chriftian and her Allgs 
for 99 years fully to be; compleat and ended, if the ſaid Chriſtian and one Peter Rattenburie, 01) 
of them ſhould fo Jong live, the ſaid terme to begin after the death or determination of the Eltat 
of the ſaid .Zoan Bulbead,. yielding and paying therefore yearly after the beginning of the ſaid Lad, Þ 
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to the ſaid William Whitlock the elder, his Heirs and Aſſigns, and ſuch Perſon and Perſons co whom | &: an 


appertain, during the ſaid texme 14 5. at the four moſt uſual Feaſts yearly to be paid. - And thePlu 


tiff juſtified under the faid Leaſe, and averred the Life of Peter Rattenburie, and that the molt &'F" vdh, 


* cient andaccufiomed-yearly-Rent, Heriot and Services, &c. were rclerved , cc. upon which WR 


Avowant did demurr in-Law.' And. in this Caſe two Queſtions were moved. , 
_ I, It #/liam Whitlock the elder had purſued his Authority or not, in making of the ſaid Lk 
for 99. years, determinable upon the ſaid two Lives. : | | | 

2, It the ſaid Reſervation of the Rent were according, to the ſaid Proviſo, & c. FF 
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uy a5 to the fir{t it was objected , That the Authority was diſtinguithed , ſez}. either to make a 


tention was cither to make a Leaſe for three lives , Oc, or if he would make a Leaſe for years 
that it ought tO be for 21 years 3 but in the caſe at bar, the Leafe is not for three lives, &c. nor for 
21 years, but for 99 ycars, if two or any of them fo long ſhall live, and ſohis Authority-was not 
purſued. And if one hath power to make Leaſes for lives, he cannot make a Leaſe for 9g years 
determinable upon three lives , quod fuit conceſſum per totam Curiam. But it was anſwered and re- 
@lved by the Court, that in the calc at bar, the Leaſe was:good, and the Power which the Le(- 
Gr had well purſued 3 For the Proviſo of Creation of his Power to make leafes is abſolute in the 
beginnings atirmative and indefinite, ſcil. to make a lcaſe or leaſes, grant or grants, &c. as well in 
the poſſeſſion as In reverſion of the Tenements, or any parcel thercof, &c. which'is without: limita- 
ion, Then the Proviſo of Correction is added, ſcil. That ſiich leaſe or leaſes, grant or grants, ſhall 
| not exceed the number of three lives at moſt, or 21 years, Which clauſe is negative, and dothiquali- 
fe the generality of the firſt Proviſo z So that the Power by the firlt is general, and by the ſecond the 
Leaſe ought not exceed three lives, Oc. And when the Leaſe is made for 99 years determinable up. 
mn two lives, the ſame doth not exceed the number of three lives, although in truth it is not a leaſe 
&r lives, 2+ The Power is as well to make leaſes in poſſefion as reverfion, with the limitation 
aforeſaid; and a Leaſe for three lives cannot- be made a reverſion, but a leaſe for years determina- 
ble upon three lives may, and the Leſſor himſelf hath but a reyerfion expectant upon an Eftate for 
life atthe time of the creation of the faid Power. » So that the-intention of the parties was'to. make 
a Lake for years abſolutely but for 21 years, but any other terme determinable upon'3.lives; ec. 
which isin equippage with 21 years, he well might, And the difference was taken and agreed bes 
tweena particular Power affirmative, and a general Power reftrained with a negative 3; For it is 
true, That if one hath Power to make a Leaſe for three lives, or 21 years, there he-may make a 
Laſe for 99 years, if three fo long live, for the ſame doth not exceed the number of three lives, but 
intruth is leſs, for every terme for years, which is but a Chattel, is leſs in cftimation of Law. than 
an Eſtate for life, which is a Free-hold. {56-6 

As tothe ſecond Point it was objeQed, That the faid Reſervation was ſuch, that the: ſame: was 
not payable during the ſaid Leaſe as it ought, but onely during the life of the Leffor 3 for he ha- 
ring but an Eſtate for life, doth reſerve the Rent to him and his heirs, and+his heirs cannot have it, 
and the latter words, ſci4.. To ſuch perſon and perſons who ſhall have the Premiſles, &&e. are meerly 
wid, for no Rent can be reſerved but to the Leſſor , Donor, or Feoffor, 'and his heirs, who-are 
Privies'in blood, and not to any who is Privie in eftate; as he in the reverſion or remainder, &c. But 


ſence from the Eſtate of the Lefſor, which he hath for life; but the Leaſe hathchis eſfenceout of the 
 kidFine, and in Conſiruction of Law doth preceed the Eftate for life and all the, Remainriders for 
akerthe Leaſe made, theſame is as much as if the Uſe had been limited originally to the Leſſee for 
Ro and then-the other limitations im conſiruQtion of Law follow it :' And: that is:the 
cauſe that the uſual clauſe in ſuch Indentures is , That the Conuſees and their Heixs ſhalt fiand ſei- 


of the Eſtate which- paſſeth by Fine. Then when the Leſſor reſexveth Rentto him and{his Heits , 
tie lameis good , for the: ſame by conſtruction: of Law doth: preceed- the''limitations!, yſes:,'and 
| theqche ſame being well reſerved, the ſame is well transferred to every. one:to-whom any-uiſc-is li» 
ited. -So if the reſervation be to the Leſſor, and to every perſon to wham the Inheritance or Re+ 
Kon of the Premiſſes ſhall appertain during the terme the ſame is alſo good, for the Law: doth 


Leaſe is reſerved to a Stranger, but the Reſervation doth preceed the limitation of the uſes:to Stran+ 


lame terme,, -and leave the Law to make the diſiribution., without mentioning a Reſeryation-to 
ay perſon, -But it was reſolved, That all the faid three wayes. were good enough and ctfeQual 
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_ ..Greneley's Caſe. 


Þ a Hettione firme between Owen Greneley Plaintiff, and Philip Greneley.Dcfendant , upon a 

Demiſe made by. Stephen Greneley of three Acres of land in St. upon Arrow in the County: of 
firs. and upon Not Guilty pleaded ,. the Jury gavea ſpecial Verdi&to this cffe@:-. . Filliam 
| Midouſe-and Jobn Badland were ſeifed of the ſaid three Acres in fee, and 20 Ofob. 38. Hen, $. 


" ereof enfeoffe P bilip Greneley the elder, and Iſabel his Wife , To have and to' hald--to: the 
"aw and Tſabel, -and 'to the Heirs of their two bodies lawfully begotten : Philip: the <lder., 


rioug *0Þliz. Philip-the elder died, and Iſabel overlived him and afterwards the faid. 1/abe! 


any Entry made by her, viz. 26.) died 3 and the faid Stephen Greneley the Leſſor of the 
| Plaintiff 


4 


Leaſe not exceeding the number of three lives, or 21 years by which it appeareth that the in- 


kd tothe uſe of ſuch Lefſces, &c. So that the Leſſee in theicaſe at bar doth derive his Efate out 


. [71] 


it y&81efolved, That the Reſervation in the caſe at bar is good, For the ſaid Leaſe hath not his-cf< 


that toevery one to whom any limitation of the uſe ſhall be made.. And in fuch caſe no 
n "But it was agreed, That the. moſt clear and ſure way, was to reſerve -Rent yearly during 


(5) 


femb. 17-Eliz. did enfeoffe Philip Greneley the younger of the ſaid three Acres in fee 3 and at- - 
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Greneley's Caſe. "0M x7 VII 
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Plaintiff was Heir of their two bodies, &'c. And the only Queſtion in this caſe was , If (, ki 
Feoffeent of Philip the elder to Philip the yougger, hath taken away the Entry of the ſaid Stepbe 
or that the Entry of Stephen was lawfall or not. " 

1. It was reſolved, That at the Common law this Feoftement was a Diſcontinuance to the if, 
for the iſſue ought to claim as Heir of their two bodies individually, and as Heir to one he hs 
not inherit , and by conſequence cannot enter , for his Entry ought to enſue his Title and his 48; 
on, and the Formedon in the Deſcender in ſuch caſe is, Qxod C. dedit D. & E. wxori cj p , 
dibus de corporibus ipſorum D. & E. exeumibus, & quod poſt mortem pred D. & E. prefato K, fil p : 
bered* ipſorum D. & E. deſcendere debet per formam doni predid: » Ge. Regiſt. Orig. 238.h, þ 
which it appeareth that in his Formedon he ought to make himſelt Heir to both , and' not h. 
Survivor ; So if the ſaid Donees had been diffciſed, and a Deſcent caft, and afterwards the Father 
died, and before Entry the Mother died, the Entry of the Iflue 1s not congeable, becauſe he whe 
toclaim as Heir of both their bodies, and as Heir to the Father he is bound by the deſcent, &j; 
Father himſelf was, and as Heir to his Mother only he cannot enter , for he hath not any ſuch 
Title. Vide 35 H. 6. 45.6.'in Afiſe , but if the Mother in ſuch caſe had entred, and re-continy 
the Eſtate tail, then the Diſcontinuance was utterly prorogued and removed, and the Eſte tai 
aQually reveſted in the Wife 3 which after her death doth deſcend to the Iflue. 

2. It was reſolved , That although the Husband and Wife had a joint and undivided NP 

in tail,: and the words of 32 H.8. cap. 28.-are, That no Fine, Feoffement, or other A or Ji jy. 
after to be made, ſuffered, or done by the Husband only, of any Manors, Lands, Tenements, » jy, 
ditaments, being the Inberitance or Freehold of bis Wife, during the coverture\between. them, i 
That this joint Eftate was within theſe words, ( the Inberitance or Freebold of bis Wife ) ( (4, 
hath a Frechold and Inheritance in the Land, although ſhe hath not the ſole Freehold or Inhe, 
tance. So hath it been alwaies taken upon the Statute of Weſt. 2. cap. 3. In caſu quand tir gi. 
ſerit per defaltam tantum, quad fiit jus uxors ſue , &c. propter quod' fiatuit Rex, quod mult yj 
mortem viti ſui habeat Recuperare per breve de Cui in vita, &c. that a joint Eſtate to Husbud ar 
Wife hath been alwaies taken in theſe words (( jus #xoris ) and yet it was not the ole ad gy 
Right of the Wife 3 and according to this Reſolution. in the principal:caſe was it adjudgedink.- 
moxent's'Caſe , and therewith agreeth Eliz. Dyer,” Hawtrey's Cale. | 

3. It was reſolved ;, : That by the ſaid: A the Entry of 'the Ifſue in tail was lawfull inthe at 


| bar; for the words of the Aet:go farther, ( ſpall in any wiſe be or make any Diſcontinuonce, ne 
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at 
P, 
te 
U 
L 
prejudicial or burtfull t0.the ſaid Wife , or to her Heirs , or #0 ſuch as ſhall have Right, Title, w In} 
80 the ſame, by the death of ſuch Wife or Wives, But that the ſame Wife or her Heirs,” and ſuc oh ki 
#0 whom ſuch Right ſhall appertain after her deceaſe , ſhall or may then lawfully enter into dl ſub Me- $ 
2075, Lands, Tenements and Hereditaments, according to their Rights and Titles therein, that if fr 
the Iffue in tail ſhall not be within theſe-words, ( her.beirs ) becauſe thathe is Heir to both, ſe. o Fu 
Father and Mother 3 yet without Queſtion he is within theſe words, (\ or to ſwch as have Ryhthyth iF 4 
Death of ſuch Wife. ) And in this caſe a difference was taken and agreed,' between a Diſcontinut, WF ge 
which itmplieth a wrong, and a lawfull Bar, which implicth a right 3 and therefore,.it Landsaryr Le 
ven to Husband and Wife, and to the Heirs of their 'two bodies begotten, and the Husbandlerict Tan 
a Fine with/Proclamations, and committech High Treaſon, and dieth, and the Wife befor, of 4 law 
ter-Entry: dieth, the: Iflue is barredz and the Conuſee, or the King bath: Right to the Land, bt Let 
cauſe-that the: ITue.cannot-claime as Heir to both 3 'and therewith agreeth -1 8 k1:z. 3 5 1. h.adjuggi Gi 
Vide's Hen. 7.32. Colt's Affiſe. And-jt was reſolved , That the Statute of. 32 Hen. 8. exte the 
only to Diſcontinuances;, although that the A& hath general words ,-or be prejudicial or hurtful 
the Wife or. ber Heirs , &c.' But the Conclufion is;, iC:foall lawfully enter, &c. according ty Wit! 
Rights and Titles therein, ) which they cannot doe, when they are barred, -and have Fre 
Title, or Intereſt; and this Statute giveth advantage to the Wife, &c. ſo long as ſhe hath Right,but 
it doth'not extend to-take away. a futureiBar, although the Statute giveth Entry without linitet! 
on of anytime, but the Entry ought to wait upon the Right. - And therefore, If the Hinhand |- 
vieth a Fine with Proclamationto another, and dicth, now the Wife may enter by force of the*tr 
tutez For yet the Fine is not any Bar to her , but her Right doth remain , which ſhe may 
tinue by Entry 3 but if ſhe ſurceaſe her time , ifive years after the death of her Husband, tie 
barred-of her Right , and by conſquence ſhe cancot enter 3 -and the Statute ſpeaketh of Fine®), 
and not of Fine with Proclamations 3 and therewith agreeth 6 E. 6. Dyer 72. b. And it ws f 
ved, That if the Husband be Tenant in tail, the Remainder to the Wie in tail , that if the 
band maketh a Feoffement in fee, and dieth without Ifſue, the Wife may enter , becauſeit w#! 
Inheritance of the Wife 3 But if the Husband ſuffereth a Common Recovery, and dieth withoutl! 
ſue, there the Wife is barred, and cannot enter by force of this Statute : But this Statute Ws 
made to relieve him who hath Right , and to ſuppreſs Wrong, and to advance Right withoi : 
ſpe& to the Warranty of the Diſcontinuee, if he hath any. And if before the Stature of Du" 
ditionalibes Lands had been given to Husband and Wife, and the Heirs of their -two bodi6s) 4 
ten, and they have Iſſue, and the-Husband poſt prolem ſucitatam alienateth the Land, and dia 
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fore.the Statute, and the Wife ſurvived, and dicd before, the Statute, the:Iſſue ſhould baie 4F the 

medon :. For notwithſtanding the ſame Alienation , 'a Right doth remain, for as much as. g "of Yar 
band only alicnated;,; which Right is:entailed by the: Statute ; and before the Statute che Ie" © et 
{uch caſe might havea;Sur cx: in vita;; and claime as Heir of the body of both, for the Fi wm—_ & . 


was no Bar, but a Diſcontibuance : and: therewith agreeth 21 Edw. 3..45, 12 Hen- 47+"! Sl - 
all caſes where the Wife might have a Gui in. vits by the Law, ſhe ſhall enter by force of — . 
tute of 32 Hen, 8, and where the Iflue cannot have'a Sur-cui is vita, or Formedon, there he uh 
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Land 


Parr VIIL The Lord Stafford's Cale. 


not enter within the remedy of this Statute. And therefore if the Husband hath Iſſue; and alieneth, 
and the Wife dieth, the Iffue ſhall not enter during the lite of the Husband, becauſe'at the Common 
Law he had no remedy to recover the Land during the Husband's life, and the words of the'A are, 
( according to their rights and titles therein, ) But if the Husband alieneth, and afterwards the'Wite 
: divorced canſa precontraGus, or any Divorce which difſolveth the Marriage 4 vincwlo Matrimonti, 
there the Wife during the Husband's lite may enter, for the words of* the ACt are; ( #o fine, feoffe- 

»ment, 8c. ) during the Coverture between them. And although that afterwards the Husband'and 
Wifeare diyorced, yet the Feoffement was made duritig the Covertuxe between them: And although 
tharthe Stacute faith, (* But that the: ſame Wife, &c.') the ſame is meant of her'who' was his Wife at 
the time of the Alienation, for when the Husband dieth, the is not then his Wife, but ſhe is called 
Wife to deſcribe the Perſon only who ſhall enter; and it is not faid in the Statute chat'the Wife ſhall 
enter after the death of her Husband, but generally, that ſhe ſhall enter according their-right-and 
title;] be it in the life'of the Husband after a Divorce @ vincnlo Matrimonii, or afterhis death. ©- 
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the th Tho, Tindall was ſeiſed of the ſaid Reverſion in tail ; And he being fo ſciſed,” the Reverſion 
fer tothe Queen, as aforeſaid, the ſaid Thomas Tindall, 23 Feb. $ Eliz, at the Receipt of the Ex- 


I. -» bd = _r —_ "I 


tr, paid to Tho. Gardiner, then one of the'Tellers of the Exchequer, to the"nſe” of the faid 
| Quen, the Sum of 20 5. for the ſaid Park , above the faid Sum of 53 45. 187. which 20 7. was re- 
tired, as by the Record of the Receipt thereof, in the ſaid"Court of Exchequer ar Weſtminſter a- 
aid remaining fully appeareth, by force whereof he was ſeiſed of the ſaid Reverſion in fee ex- 
Ft apon his Eſtate tail ; And afterwards Herry Lord Stafford, $ Eliz. died ;' After whoſe death 


id Remainder deſcended to Edward Lord Stafford his Son, *who, Paſch. 8 Eliz, levied a Fins 
Gark and others of the ſaid Park with Proclamations, and afterwards the ſaid Urſula, 10'Eliz, 
" 4d}, and afterwards Edward Lord Stafford dicd , and Edward Lord Stafford , that now is his Son 
: nd Heir, pretending that the ſaid Reverſion in fee did not accrue to Thomas Tindall by the paiment 
the faid 20's, but remained in the Crown, by the ſaid Thomas Malyn diſireined the Cattel of Twlley 
VePlantiff in the ſaid Park, who claimed under the ſaid Fine 3 'And to enforce the Letters Parents 
Wks een £iz, the Statute of Confirmation of Letters Patents niade 18 El:z. was pleaded; which 
-F8 not pertinent to this Caſe 3 But the principal Point of the Caſe was, If by the paiment of the” 
+00 20's, the ſaid Tindall hath gained the Reverſion of the Fee out of Queen Eliz. For if no Rever- 
- nremaineth in the Queen, then the Fine with Proclamations doth bar the Lord Stafford thar now 
Who claimeth us ITſſhe in tail; and if the Reverfion doth remain in her at'the time of the Fine , 


Uh the Fine levied by Edward Lord Stafford the Father doth not bar him. | 
| Ffff And 
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And this Caſe was very well argued by the Serjeants, ſcil. Hutton, Nichols, and Harris the Your. 

(b] ger, and Houghton ,, and afterwards this Terme the ſame was argued by all the Juttices at Bench 
* *'  ſeil. Coke Chict Julijce, Walmeſley, Warburton, Daniel, and Foſter. And two ObjeQions were made 
againſt the Subliance of the Grant'z and two againſi the Form of the Grant. The ObjcGions apainſ 


the Subltente vere, --:.i 51-51 Ars ; ; : | 

1. That ſuch Condition cannot be annexed to a thing which .lieth in Grant , but to a thy 
which lieth in-livery 5 and therefore it was faid, that Rents, Commons, Advowlons, Reverſions, $ 
cannot be granted fox life or years, with Condition to have Fee, but.only Land which licth in live. 
ry, for the increaſe of ſuch future Etiate for the moſt part taketh-its effec by Livery, then by Gra; 
tor without Livery ſuch future Eſtate will. not paſs in caſe of Land, and it ought to paſs þ initi 
by the firki Livery, 3 and a man Fannot grant a'Rent 77 eſſe, or a Common, or Advowſon, or a Reye.. 
fon ,, or any thipg which liek in grant to begin a futuro , as from Michaelmas next following, (, 
after ſuch thing done, ce. And-al} the Books in Law which ſpeak of ſuch Condition for increaſe 
an Eee , put the caſe alwaiesof Lands, to which Livery is requiſite, 31 Edw, 3. Voucher, 1g; 
21 > Feoffements and Faits, 119. 2 E. 2. Quid juris clamat, 31. 12 E., 2. Voucher, 265. 7 E;, 
10. 10E, 3.40555. 10 Afſ. p.15. © 19. 12 Af: p. 5. 32 E.3. Garr. 30. 43 £.3.35. 43 Af. þ.41, 
44 E. 3. Attaint, 22. 50 E.3. 27. 6 RK. 2. Did juris clamat, 20, 27 H. 6. 7. Flow. Com, Saye's 
Caſe, 272. Plow, Com. the Lord Lovel's Caſe, 487. : 

The ſecond Obje&ion waz, That ſach Condition which ſhall increaſe ati Eflate , ought ale 
to drown the firſt Eſtate upon the Encreaſer , and make atlbut.as one Eſtate and one Grant, and 
therefore ought to be annexed to an Eitate for years or life, which ſo may drown upon the Perfy. 

mance of the Condition, that all ſhall be but @s-one Eftate or Grant, and not ſeveral and divide 
Eſtates and therefore in all the ſaid Books ſuch Condition is alwaies annexcd to an Efiate which 
may drown 3 :but,in the Caſe: at Bar the: Condition is annexed-to an Eſtate in tail, which cam 
drown by the acee(6 of a,Fee-limple to it : and ſuch Condition was never annexed to any Eftatetail 
in any Book or Precedent which can be ſhewed,, 4h 
* As to. the Objcftions to the Farm of the Grant, the firſt was, That after that the Queen had gw- 
WE ry an 4 to Thomas Tindell,, and to the Heirs of his body, She now upon the contingit gu 
teth.to-him proteBa reverſuncs $0, him and NOFERY : in ; which the Queen; was deceived in he 
Grant, far predif reverſio ,;is that which the Queen hath granted to. Tixdal in tail , whichiny 
ſhe;cannot grant in Fee-ſimple, far intentio Regine non conventt;:cum Lege, for-that which ſhe luth 
granted firlt in-Tail, ſhe cannot afterwards grant.in Fee, and the Eſtate tail was granted abſoluteh, 
[75] mhcwnge be drowned or defixoyed by the.ſaid Grant: upon the-ſaid Contingency. +, / 
+ The ſecond Objection, as to the Form of the: Grant, was, That the ſaid Grant did ſoutdtnly 
in Covenant, which in the Caſc;of Inheritance ſhall not transfer it in the: King's Caſe, asit nay 
in.@aſc of a Chattel, and therefore the words are, That the Qneen willeth and declareth, Thitif 
the ſaid Tho. Tindall pay 20 5.;then the faid Queen doth grant. That the {aid Tho. Tindal/and his 
Heips ſhall have the ſaid Reverſion 3. {o that the Reverlion: it (elf is not granted , but it isaGrat 
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which ſoundcth in the nature of a Covenant, that he ſhall. have the ſaid Reverſion. 

- But it was Teſalved by the whole Court upon ſolem Aogiimens , That the ſaid Grant was givd, 
And as t0.the two firſt ObjeQions it was reſolved , That ſuch, Grant with a Condition precedat 
may 44-4 BY as well of Cha which lie in grant, as of Jand. which lieth in livery , and:may bt 


annexed as well. unto.an Efiate tail, which cannot be drowned, as to an Eſtate for life , oryeas, 

which-may be-drowned by the. agcels of a greateraEate 3 but ſuch Encreaſer of an Eiate by fort 

of acommon Precedent, ought to have Four Incidents; 1+ It ought to have a particular Eflate, 8 

a foundation upon which the Encreaſer of the greater Eftate ſhall be built; 2. Such particular F- 

fiateought to coptinue-in the Leſſee or Grantee, until the Encreaſer happen 3 3. It ought to'velit 

the ti e the Contingent falleth, atherwiſe. it ſhall-never velt; 4+. The particular Eſtate and the[1- 

exſeughtea takg.cfeR.by one. and the. ſame Infirument or Deed, or by ſeveral Deeds delivecdat 

one and the ſame time , and there ought.to be a. precedent Eſtate, upon which the Eſtate, as wo 

a foundation , may accrue and encreafe. But Coke Chief Juſtice ſaid , That ſuch Foundation 

ought to be permanent and not revocable at the: will of the Grantor or Leffor 3 And therefoteit1 

man granteth-an Advowlſon to another at will., upon Condition that if he doe ſuch a thing, 0 

that he ſhall have Fee,, in this Caſe the Eſtate at will is not any ſuch Foundation as the Law qr 

reth to. ſupport an Accxuer of an Eſtate of Freehold or Inheritance , for the Grantor may. determitt 

[5] the Will before the Condition performed, and ſo avoid his own. Grant, and a Leaſe at will cant 

ſupport a Remainder yer. And if a man grantcth an Advowſon, or a Rent, &c, for years up 

Condition that. if the Leſſee pay 10 s. within: one year, that he ſhall have:for life, and if after the 

year'he pay'29 &; that he ſhall haye Fee; the Leſlee payeth the 10 z. within! the year, and afte! the 

year he payeth the 29 £. according.to the Condition,. yet he ſhall have but, for lite, 'for the Elat 

for life at the time of 'the-Grant was but in Contingency, which,is no Foundation. upon which ® 

Eſtate can increaſe 3 for a poſſbility cannot accrue upon a poſhbility, and the Etftate in Fee-ſimpt 

cannotvaccrue upon: the Eftate, for-years, for the ſame is-drowned by the acceſs of the Eltate fot 

lite, -a« thalll be afterwards Gid0s >. os hc 7 RE TEN E: 
As tothe ſecond; The Privity of Eſtate ought to continue ;. and the ſame is proved by the - 
Caſe of the Lord Lovell, And-therefore if the Leſſee for life, or:years, or Donee in tail who - 

ſuch a Condition annexed to his. ERate, alien before the Condition performed.3' or if Leſſee for l p : 

or years, {urrendreth to the Leſſor, -he ſhall never after take benefix of ſuch Condition, for the P11” Þ} - 

ty of Eltate in ſuch cafe ought to-continue, for the Increaſe of the Eltate ought to enureupon tie 

particular Eſtate, as upon a Foundation 3 And therefore, if in ſuch caſe the Leſſee for lite, or yewn # 
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he Donec in tail alienateth all his Eſtate, and take back an Eſiate, and aftetwards perform the Cori- 
Jitionz yet nothing can accrue tohim, becauſe that by the abſolute alienation the privity was once 
abſolutely deſtroyed, which cannot be revived by taking back any Eſtate 3 As if one Coparcener after 
xrtition maketh a Feoffement in fee, and taketh back an Efiate to her (elf again and her Heirs , 
yet the privity of the Eltate to have Aid paramount is deſtroyed, 11 Hen, 4. 22. Vite 38 Edw. 3. 
10,b. So if Tenant by Homage anceſtrel maketh a Feoffement in fee, and taketh back an Eftate 
to him in fee, he ſhall not hold by Homage anceftrel, Littl, lib, 2. fol. 33. But if Leſſee for life, & c. 
ant his Eſtate upon condition , and entreth for the condition broken, and afterwards performeth 


the condition , there peradventure the Fee ſhall accrue to him 3: for the poſſibility was not abſolute- 


ly deltroyed 3 and when he entreth for the — broken, he hath his old Eftate; and it nee- 


deth not that the particular eſtate continue to all reſpeQs, but if ſuch a Privity of Eſtate continu- 
«th which is capable of an Accruer, it is ſufficient. And.therefore, if ſuch Leſſee for-life mas 
keth a Leaſe for years, or if Leſſee for years maketh a Leaſe for a leſſer terme 3 or if ſuch Donee ma- 
keth a Leaſe for his own lite, or for years, yet for the Privity of Efiate which continueth in them ; 
they are capable of an Accruer of an Eſtate: - But if ſuch Tenant in tail maketh a Leaſe for the 


life of another , there he is not capable of any Accruer, becauſe he hath gained a new Reverſion in 


fee, and the firſt Privity remaineth not, and yet in ſuch caſe if the Leſſee for life dieth, there the 
fr Privity of Eſtate is revived. So if a man maketh a Gift to one, to have and to hold to him 
and the Heirs of his body of his Wife lawfully begotten , with ſuch cogdition «t ſwpre, and aftet- 
wards the Wife dieth without Ifſue, fo that now he is become Tenant in tail-after poſſibility, &c: 
it this caſe, alchough that the Eſtate be-changed,- yet foraſmuch as the Privity remainech, he may 
by the performance of the Condition, have Fee after. So if a. Leaſe be made to two with conditi- 
on to have Fee, and one dieth, the Survivor may perform the Condition, and have Fee. : But'if the 
kid Joint-tenants have made partion of the terme, the Condition is deſtroyed; for the Eftate in Fee 
ought to accrue to them jointly, and not in ſeveralty. And in the caſeat bar, although that Tho, Tyn- 
dal had died before the performance of the Condition, his Heirs of his body might have performed 
it, for although that the perſons were altercd, yet the fame Eſtate continueth 3 and this power to 
perform the Condition defcendeth to his Heir, as an Inheritance annexed to the foundation which 
deſceadeth to him, and he, after the Condition performed, ſhall have the Reverfion- in Fee quodam 
moda by deſcent, as in Sbelley*s Caſe, in the Firſt Part of my Reports. And although it be requi- 
ſite that Privitie of Eſtate continue 3 yet it is not requiſite that the Accruer dodrown the particu- 
lar Efate 3 for if a man maketh a Leaſe for life , the Remainder for life, or in tail; upon condition, 
that if the firſt Leſſee doth ſuch a thing, that he ſhall have Fee; in this caſe by che Performance 


. of the condition he ſhall have Fee, 'and yet it ſhall not drown the Efiate for life, quod. fuit conceſ- 
ſum per Curiam, And if a man maketh a Leaſe for years, upon condition that if the Leſſor do 


ouſt bim within the terme , that he ſhall have Fee; in this caſe if the Leffor do ouſt him, now the 
intereſt of the terme is turned into a Right; and yet the Leſſee in ſuch caſe ſhall have Fee y; for two 
Cauſes, 1, becauſe it is the at and wrong of the Leſſor himſelf , whereof he ſhall not eakeadyan« 
tage: 2, at the ſame inſtant that the Leſſor doth put him out, at the ſame inſtant the Leſſee hach 
ke, and the title of the Leſſee is by force of the Condition , which is paramount the ouſter 3 and 
therewith agreeth 6 R. 2. Qzid juris clamat, 20, 'And that a Poſſeſſion in an-inſtant is ſyfficient- to 
ſupport the encreaſe of a Fee, appeareth in 12 E. 2. Voncher 265, A man maketh a'Leaſe for years 
upon condition., that if the Leffor doth not 'pay to the Leſſee 100 marks at the end of the terme , 
fhat he ſhall have Fee, there the end of the terme doth confift upon-an inftant of times And if the 
Eftxte tail of the Lord: Stafford had determined for want of Iſſue, and Urſ#ls had died, ſo that the 
Reverlion of Tho, Tyndall had come in poſſeſſion 3 yet foraſmuch as the Privity of the Eſtate conti- 
nueth, although that the Quality of the Reverfion is altered to a Poſſeſſion, the Condition remai- 
dveth, - But there is a difference between the Continuance of the Privity of the Eſtate of the Leſſor 
«Grantor, and of the Privitie of Eſtate of the Leſſee or Grantee for the Privitie ob: the Eſtate on 
the part of the Leſſor needeth not.continue; for although the Leſſor or Grantor alicneth his Rever+ 
ſion, ar be attainted, &c. yet the Condition remaineth 3 for by no a that he can doe can he fru- 
Uirate-or derogate from his Grant 3 and therewith agreeth 31 Edw. 1. Feoffements and Faits, 119. 
6R.2. Quid juris clamat, 20. and Plowden's Com. in the Lord Lovel's Caſe. But if Leſlee for years 
with condition to have Fee accept a Releaſe from the Leſſor for his life, or in tail, and afterwards 
the condition is performed, he ſhall not have Fee, becauſe that the Eſiate for years, which is the 
foundation upon which the Accruer is, by his acceptance of a greater Eltate, is drowned, and hath 
9. continuance; As if Leſſee for years without impeachment of Waſte taketh an Eſtate for his 
life, the Privilege which was annexed to the Eſtate for years, is loſt, 5 Hen. 5. 9. 3 Ed. 4. 44. in 
Mary de 1s Tales Caſe. 28 H. 8. Dyer 10. 6. And it was reſolved, that if the Queen had died be- 
fore the Condition performed, that yet Tyndall might have performed the Condition 3 and if the 
Queen under her'Great Seal had refuſed to take the money 3 yet if Tyndall had tendred themoney af 
theReceipt of the Exchequer that he had gained the Fee. ſimple, for the Queen by no means could 
cuntermand or hinder the encreaſe of the Eſtate in ſuch caſe. | 
Asto the third, it was reſolved 3 That if the Condition had been that when Tyndall ſhalbpay to 
LS.20 5, that he ſhall have Fee, that preſently by the paiment by operation of Law, the Fee ſhall 
deveſted out of the Queen, and veſted in Tyndall, and that for neceſſity, for if it ſhall not vet at 
the time of the Condition performed, it ſhall never veſt; and therefore if Office, or Petition, Mox- 


iv Þ | firans de droit, or other thing ſhould be requiſite, it ſhould make the Queen's Grant void, and dif- 


able the Queen to make ſuch Grant, and therewith agreeth Plow. Com. in the-Lord LovePs Cafe, for 
there it is faid , when che Condition is performed , the Fee-ſimple ſhall be immediately out of the 
Fitt 2 Kings 


[76] 
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King, without Petition or Monſirans de droit, ox other Circumltance, for if he ought fo fay, to uſe ſuch 
Circumliances, then it ſhould not veli preſently 3 and it it ſhall not veſt preſently it ſhoulq ncver vel}: 
for if an Eſtate cannot be enlarged at the time of the enlargernent appointed, it ſhall hever be _ 
larged 3 and theſe arc the words of the Book 3 and therefore for ncceflity the F ec-!imple ſhalj val 
in the Caſe at bar out of the Queen without any circumſiancez” tor the Law will not require Cj 
cumfiances when they ſhall ſubvert the Subſtance. And therctorc there is a-notable Caſe in 49E , 
16. where the Caſeiwas , That- Iſabel Goodebeap was ſciſed ini Fee of a certain Houſe in Lond 
and by her Will in writing , and cnrolled , deviſed the ſaid Houſe, being holden of the King, & 
Kichard Goodcheap , to him and tathe Heirs of his body ; ſo that it he die without Iſſue : that the 
Lands ſhall be fold by her Executors , or Executors of the Executors , and madc IF, D, ang IW iy 
and L de T, her Executors, and died without Heir. | Richard Goodcheap died without Iffue, by which 
the:Houſe came tothe King by Efcheat, and afterwards 1. one of the'Executors died , 1. 77, refys 
ſed, and W.D. ſold, &c. And there the Queſtion is , It the Sale by one Executor be good, or not? 
But it is there argued by all ; That if the Sale be good , that che ſame ſhall deveſt the Land ou: of 
the King , andthe cauſe is for neceſſity of Law , for if the Sale ſhall not develi the Land a the 
time of the Sale , no Sale ſhall be made at all, and' the Executors, who have but a Power, car. 
not have a Petition , Monſtrans de droit , or other Remedy. 

As to the fourth Incident, it was reſolved 3 That it ought to be by one and the ſame Grant, 
by two Deeds delivered at ope time , which is all one in effec 3. For, Que in continenti fiunt jy ſl 
videntur 3 and the reaſon thereof is, Becauſe the Foundation , ſcil. the particular Eftate, and the 
Increaſe of the Eſtate thereupon is but one Grant to take effe@ out of one Root , although it veſt x 
ſeveral times , yet when it is veſted , it hath its vigor and force of one Grant. And therefore it j 
well ſaid in 27 H. 6, that when. he hath performed the Condition he hath Fee from the time of the 
beginning of the Leaſe , as by one Grant , and one and the ſame Eſiate. 

As to the firſt ObjeRion againſt the Form of the Grant , ſeit. Predigam reverſionem , to conſtrue 
the ſane toextend to'the Eſtate tail gratited before to Tyndall, (which the Queen cannot grant again) 
and not to the Reverſion of the Feez (which the Queen may grant, and which is mentioned je. 
fore ) ſhall be a Conſtruction tending to the great diſhonour. of the Queen, and in great danage 
and difenherifin-of the Subje&: In diſhonour of the Qyeen for three Cauſes; 1. To have he 
Grant under the Great Scal by captious and nice conſtructions avoided 3 2. Preſume ſuch Ignorance 
in the Queen (-who was a wile, learned and moſt excellent Princeſs, and the Phoenix of her Sx) 
that ſhe;intended'to- grant that which ſhe could not grant, and: not that which ſhe could gran, 


3+ That the Queen (as it was:abjected ) cannot make ſuch;a Grant in faturo, when a Subj 
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miay..doe.it without queſtion 3 and therefore 4 fortiori, - the Queen might doe it in ſuch caſe, All 
the ſame ſhould tend to the damage of the Subje&t who ſhall' have the Ring's Charter unde the 
Great Seal, but by ſuch nice and captious Conſtruction ſhall loſt the Land contained therein ; which 
ſhall turn to the. overthrowing of him and his whole family and poſterity.” And the Caſe of 
Sir. Fobn Molyns, the Lord Chandog,: andthe Earl of Rntlend, ; were affirmed for good Law. But, 
Note, the Queen-granteth not-only the Reverſion aforeſaid , but alſo all and fingular the Preniſ- 
ſes, &e. which words make this Caſe clear. 
And. as to the-laft of the ſaid two Objections, It was reſolved by the whole Court , That.the 

words: were ſufficient to paſs the Inheritance of the, Lands, for: to paſs a future Eftate upon a Cy» 
tingent , words in future, are apt and ſufficient enough, as in all Charters and Letters Patents of 
Lands, the Clauſe:of Grant of Liberties and Franchiſes are all with ſuch words in cffect as theſe ar, 
becauſe they are contingent; and future; : And-the invention of this Grant t6'Tyndall was comment 
ded by. the Juſtices, for when the Lord Stfford was Tenant in tail the Reverſion. co Queen Moy, 
if the Queen had granted the whole Fee-fimple, then by a Common Recovery, or Fine levicd, the 
Lord. Stefford might have barred his Iſſues 3 and by a Common Recovery the Reverſion to Tywl 
in Fee, —_—_—— meaning of the Queen , or of Tyxrdalf, but the Purpoſe was, thi it 
ſhould be inthe power of Tyndall and che Heirs of his body to hold and reſirain the Lord Sid 
and the Heirs of his body, "that they ſhould not aljen or bar his Reverfion in tail, by taking the Ftt- 
Gmple-out of the-Crown bythe Performance of the Condition to enable them to alien. But Ci 
Chief Juſtice in his Argument moved'a Queſtion upon the Statute of 34 #. 8. cap. 20, Tharifthe 
Lord Stafford and his Wife had ſuffered a Common: Recovery with Voucher, if the ſame ſhould-ndt 
bar the Reverfion which Tyndall had in tail, the Reverfion in Fee being in'the Crown: And there 
upon he did confidew the words of the ſaid AG, The Preamble of which ſcemeth for to providetir 
the Heirs -of the- bodies of the King's Donces in tail. And the Queſtion mentioned, in the Pre 
amble.is, Whether ſuch feigned and untrue Recoveries againſt ſuch Tenant in tail, &c. ſhould «fit! 
the death of the Tenant in tail, bind the Heirs in tail, or not : 'And. the body of the A is , For the 
plain declaration whereof; and to avoid and extinti- from benceforth diverſity of opinions in ſuch caſt, 
Be it ordained and enatted, that no ſuch feigned Recovery, hereafter to be bad by aſſent of partit!, 


againſt. any ſuch Tenant in tail of any Lands, &c.” whereof the Reverſion or Remainder at the time f 


ſuch Recovery bad, ſhall be in the King , ſhall bind or conclude the Heirs in tail , 'whether any commit 
Voucher be bad in ſuch feigned Reoovery' or not, but that after the death of any ſuch Tenant in tail, K 
the Heirs intail may enter, &c. So that by the Letter of the At no remedy is provided for himin 
the Reverfion or Remainder in tail, although that the Reverfion of the fee be in the King. But 5* 
the Chief Juſtice held, that by neceffary conſequence ſuch Revertions and Remainders in tailare pie: 
ſcryed by the ſaid AQ: for when there is Tenant in tail, the Retnainder in; fee, and Tenant in cal 
ſuttereth a Common Recovery, the reaſon of bar of the Eftate of him in the Remainder who 15? 


Stranger to the Recovery is, by Conſequent, becauſe that the Common Recovery doth bar oro 
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Tenant in tail, who is party to the Recovery, and by Conſquent, all Reverſions and Remainders 
c -ommon perſons expectant thereupon: But when the Ac of 34 Hex. 8. provided , That no 
mon Recovery had againſt Tenant in tail, who is party to the Recovery , ſhall barr the Iſſues 
when the King hath the Reverſion, &c. thereby inclaſrve the Act doth preſerve the Reverſions and 
Remainders IN tail of the King's Grants, for they cannot be barred, but when.the Eſtate tail, upon 
which they depend, is barred 3 and that is the cauſe, that when Tenant in tail is in of another E- 
ate, and ſuffereth a Common Recovery as Tenant, it ſhall not bar any Reverhion or Remainder, 
recaule the ſame ſhould bar the Eftate of the Tenant in tail, whois party to the Recovery for , 
Quod not valet in principali in acceſſoria ſeu conſequenti non valebid,, & quod now valet in magis-pro- 
inquo, 107 valebit in magis remoto. And if the Lord Stafford might have barred the Reverſion in 
Fi of Tho. Tyndall before the Condition performed, the Invention of the faid Grant had failed of 
tis final purpoſe : for which cauſe it ſeemed to the ſaid 'Lord Chief Juſtice , that the faid A doth 
preſerve the Reverſion of the ſaid Tho. Tyndall; which was argued by the whole Court. p71 


yt | It was reſolved by the whole Court, That if the Reverfion in fee had remained-in the 
Crown» That the Fine levied by the ſaid Edward Lord Stafford, the Father , had not barred the 
Lord Stafford that now is, but that he might enter, according, to the Reſolution in Noteley's Caſe, 
Piſeh, 32 Eliz, in the Common Pleas, and eſpecially , by reaſon of theſe words in the ſaid A of 
148.8. T be ſaid Recovery, or any other thing or things hereafter t0 be had, done, or ſuffered, by or 
againſt the ſaid Tenant in tail, to the contrary notwithſtanding, | 
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Trinit. 7 Jacobi. In the Common Pleas. | 


W. iat Wield's Caſe. 


Na Replevin between William Wood Plaintiff, and Willkym Norton, Eſquite, Defendant, upon ta- 

kingof his Sheep at Croydon, in the County of Surrey, in a place called Norwood; The Defen- 
dant ich, That the place where, &c. doth contain 200 Acres, partof the Manor of Croydon, and 
entituleth himſelf to have Common there, and avoweth for damage feaſant. The Plaintiff, in 
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bar of the Avowrie, ſaith, That before and at the time of the taking, he himſelf was, and as yet is . 


ſciſed of five Acres of Land in Croydon aforeſaid in fee, and that he and all thoſe whoſe Eftate he 
hath in the Caid five Acres, time out of mind, &c. have uſed to have Common of paſture in the ſaid 
200 Acres for all his Cattel commonable, upon the ſaid five Acres of Land levant and couchant at 
all times of the year, as to the ſaid five Acres of Land appertaining y for which cauſe he put in his 
Cattel, &'c. To which the ſaid Defendant ſaith, That before the aid Viliam Wood had any thing in 
the aid five, Acres of land, one IYjat Wield was ſciſed of a Mefſuage and 40 Acres of land in Croydon 
abreſaid, whereof the ſaid five Acres were parcel, in Fee, and that the ſaid Ft, and all thoſe 
whoſe Eſtate he had in the ſaid Mefſuage and fourty Acres of land, whereof, &c. had time out of 
mind Common of paſture in the ſaid 200 Acres for all his Cattel commonable upon the ſaid Meſſu- 
age and fourty Acres of land, whereof, &c. levant and couchant, as to the ſaid Meſſuage and fourty 
Acres of land appertaining. And that the ſaid Wat Wield, ſo ſciſed of 'the ſaid five Acres, did 
enkoffe one Fob Wood in Fee, whoſe Eſtate the faid Filliam Wood before the taking, &e. had, 
Wemque Willielmus Wood eolore inde clamans Communiam paſture in the ſaid 200 Acres, pro omnibus 
ritr ſuis communicalibus ſuper predif? quinque acris terre, lefant and couchant , Oe. put in his 
Cattel, and he took them damage feaſant 3 upon which 'the Plaintiff did demurr in Law. And. 
thelaſt Terme and this Terme this Caſe was argued by the Serjeants at the bar, and this Terme by 
the]uſtices of the Bench, ſcil. Coke Chief Juſtice, IWalmeſley, Warburton, Daniel, and Foſter: And in 
thisGſerwo Points were reſolved : ; } EER 
; _—_ ( be the Common appendant or appurtenant ) the Common in the Caſe at Bar is appor- 

_ 

.2. That the Pleading thereof was ſufficient. | | 

As to the firſt it was agreed, that Common appendant was of Common right, and feverable, and 
though that the Commoner purchaſeth parcel of the Land in which, &c. yet the Common ſhall 

apportioned, but in ſuch caſe Common appurtenant, and not appendant, by purchaſe of par- 
«of the Land in which , &c. is extin& for the cauſes and reaſons given in Terringham's Caſe , 
| which was affirmed for good Law by the whole Court. And it was firongly urged, that the 
mmon appurtenant ſhall not be ſeverable in the Caſe at bar for divers cauſes. 

I. Becaſe that this Common appurtenant wholly belonged to a Houſe and fourty Acres of Land 
7. preſcription 3 and he by his own A& cannot make this entire thing ſeveral. : 

2, The Feoffee of parcel] ſhall not have Common, becauſe that the Preſcription faileth, for no 
"mon was ever appurtenant to that Parcel, but to the Mefſuage of the whole Land. 's 
h 3- Common appurtenant is a thing againſt Common right , and therefore by the a& of the party 

Ul beno more ſevered or divided, than a Condition or Nomine pene, or any other thing againſt 

mmon right, As to that it was anſwered and reſolved, That it appeareth by the Preſcription , 
- the ſaid Common is ſeverable, for the Preſcription is to have Common in the Land , in 
uch, &c, to be taken by the mouths of his Beaſis which are —_— _ couchant upon the Land; 
FIT3 £5 
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' and ſtirred, and now depending between the ſaid parties , touching and concerning the ſum 


| Yavit, © abrogavit arbitratorem pred' de omni. authoritate arbitrandi de & ſuper Premiſſis in condit, pits 
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to which, &t. and the ſame extendeth to the whole, and eyery parcel, and it cannot be more 4 

mage to the Tenant of the Land in which, &c, after the Severance, than it was before, for no Ig 
Bealis can paſture there, but thoſe which are levant and couchant upon the Land, to which, Pa 
But if he who hath Common appurtenant purchaſeth parcel of:the Land in which, ec. all the & e 
mon is extin& 3 Or, if he taketh a Leaſe of parcel of the Land, all is ſuſpended , becauſe it i te 
folly of the Commoner to entexmeddle with,part of the Land in which .he hath Common, with 
belongeth not to him. - But when the Commoner cntermeddleth not but with his own Lang; 

by alienation thereof, the ſame in ſuch caſe ſhall not turn to his prejudice, for the ſame is not a+ 
eainſt any Rule of the Law, as the other caſe, when he purchaſeth part of the Land, in which Fa 

becauſe that his Common appurtenant was,againſt Common right z and he cannot. common in bis 
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own Land which he hath purchaſed. And:it ſhall be a great inconvenience, If by aljenxiq, of |} | 
parcel the Alicnce ſhall loſe the Common which belongeth to him , for then the Alicnor ſhaj be f * 
his Common alſo., for by the reaſon which hath been made, Wias Wield could not- preſcribe _ 
have Common-to the Houle and 35 Acres, becauſe that the Common was entirely appurtenary n | « 
the Meſſuage and 40 Acres, and if the Law ſhould. be ſuch , all Common appurtenants jn England t 
ſhould be deſtroyed ( which ſhould be againſt the Commonwealth ) for no Land doth continge in | 
fo intire a manner , every Acre together with anther , as it hath been ab initio, but by prefrqey Þ} | 
of younger Sons, advancement of Daughters, paiment of .Debts , or other necefſary Confidew;. 

ons, part hath been ſevered 3 and therefore this caſe is nat like to a Condition , or Nomine, jou , | t 
which are entire, and not ſeverable by the act of parties , but is like to a Rent reſerved upon ; 0 
Leaſe for years : And therefore, If a man maketh a Leaſe of three Acres, each of equal yearly yz f 


ie, rendring 30 5. rent, and the Leffor granteth the Reverſion of one Acre, and the Tenantamy. 4 
neth, the Grantee ſhall have 12 4. rent, for although that it was one Leaſe, one Reverlion, and on: fl 
Rent,, yet the ſame was incident to the Reverfion , which was ſeverable., and the Rent ſhall wii f 


upon the Reverſion., and upon every part of it. © So inthe Caſe at bar , although that at theegin. m 
ning there was but one Common attendant upon the Tenancy 3 yet foraſmuch as the ſameis ater. " 
dant upon the Tenancy which is ſeverable, and upon every part of it, the Alience of partefthe be 
Tenancy ſhall have Common. So if he who Rath ſuch'Common appurtenant leafeth part of the a0 
Land. to another , the Leſſee ſhall have Common for the Beaſts levant and couchant ;- and if by 
Advowſon be appendant to a Manor whi deſcendeth to'diyers Coparceners, and the conthe of 
make partition of-the Manor to which, @«c.. without ſpeaking of the Advowſon , the Advonly, m 
- notwithſtanding the Diviſion and Severance from the Manox to which, &c. doth remain appendin Ac 
' 13 Ed. 3, Dare Imp. 38. 19 Ed. 3, ibid. 59. 17 Ed. 38. 43 Ed. 3. 35. 13 E. 2. Quare Inno, thi 
2H, 7. 50. Vide 4 Eliz. Dyer 213, ; 4 a 
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T Rin. 7 Jacobi, Rott. 2629. Robert V, inyor brought an' Aion of Debt againſi IV allianWyih, 
_L - upon an Obligation of 201i, 35 Fuli:, Anno 6.\0f the ſame King. The Defendantdem- 
ded Oyer of the Bond and Condition endoxſed , which was , That if 'the above bounden Vila 
Wylde go and ſhall from. tinge to me , and at all times hereafter , ftand to, abide, obſerve, jw" 
fulfill and'keep, the rule; order, judgement, . arbitrament, ſentence and final determination of Will: | 
am Rugge , Eſquire , Arbitrator indifferently named, clefied and choſen, as well on the ot the 
ſaid William Wylde ,. as o#f the part of the ſaid Robert Vinyor , to- rxle, order, adjudge, mhitat, 

and finally determine all matters, ſuter, contioverſies, debates, priefs, and contentions hereufart -t " 


and twenty pence beretofore taxed upon the ſaid William Wylde for diveds kind of Pariſb bufadſ, 
within the Pariſh, of Themilthbrpe', in the County of Norfolk , ſo as the ſaid award bt made 
ſet down in writing under the hand- td ſeal of the ſaid William Rugge, at or before tht Fel f 
Saint Michael the Archangel next enſuing after the date of tbeſe Preſents , That then , &c. Andi 
Defendant pleaded , That the ſaid William Rugge made no arbitrament, de & ſuper Premiſit, 
The Plaintiff replyed , That aftcr the making of the ſaid Writing obligatory , and beforc che ſa MY 
Feaſt of St. Michael , ſcil. 22- Aug. Anno 6. ſupradifi. apud Themilthorpe pred, predid' will 2 
Wylde per quoddan ſcriptum ſuum cujus datus eft eiſdem die & anno revocavit & abrogavit , Angie, 


did call back, omnem anthoritatem quamcunque quam idem Willielmus Wylde per predid ſei*" 


obligatorium dediſſet & commiſiſſet prefat” Willielmo Rugge arbitratori ſuo, &' adtunc totaliter dead 
vocavit, & vacuum tenuit totum & quicquid:dia' Willielmus Rugge poft deliberationem ejuſdem ji 
pti fibi faceret in circa dif? arbitrium, regulam, &c. undo ex quo pred' Willielmus Rugge pp 


Fectionem pred” ſcripti, & ante pred” Feftum Sandi Mich? tzxc prox? ſequen* in forma predifi 


Superins ſpecificat, contra formam & effefinm conditions illius, & ſubmiſſions in eadem mentionst, 

Robertus petit judicium, &&c, Upon which" the Defendant did demurr in Law. And in this 

three. Points were reſolved. 0 p Boks | Th 
R : : I, 
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F fdt > his award , ſeil, to ftand to bis award, which I do not when I: diſchattge the Arbicrachent, 


"2 WH  ——-S 


ont VIE V nyor's Caſe... 5 


RS 
1, That although that William Wylde the Defendant was bound in a Bond to ftand to, abide , 
berve &c. the Rule, Order , Abitrament , &c. yct h2 may countermand the ſame; for a man 
: "ot by his a& make ſuch Authority , Power, or Warrant not countermandable$3 which by the 
9 of his nature is countermandable 3 As it I make a Letter of. Attorney to make Livery , or 
ſue an ARion in my name or if I afſigne Auditors-to'make ani Accompt 3 or if I make one 
” Factor 3 or if I ſubmit wy ſelf to an Arbitrament; although that theſe are done by expreſs 
gy” irrevocably , yt they may be revoked: So if I make my Teſtament and laſt Will irre- 
vocably, yet T may revoke it, for my a& or my words cannot, alter the Judgement of the Law 
io make that irrevocable , which' of its own Hacure 'is revocable. And therefore ( where it is 
din 5 Edie 4+ 3+ be If I be bounden to ftand to the Award which T. S. ſhall make, I could 
"ot diſcharge that Arbitrament » becauſe I am bound to fiand: to his Award ,- bur if it. he. withs 
-ut Obligation it is otherwiſe ) it was reſolved , That'in one caſe, or the other; the Authiaity of 
te Apbjtrator may be revoked 3 but' then in' the one.caſe I' ſhall. forfeit. my. .Borid!, and-in'tht ob 
ter þ (þall fortcit oothing 3 for, ex.[\nuda ſubraiſſionc | non oritar\ affio ; and therewith agroetl 
rake 0 abridging ot the {aid Book. of .5 Edw.4..3..and fo tho Book 'of 5 Edw,24.- is well txs 
0, Fide 31 H..6. 30.28 H.6: 6.49 E.'3. 9% 18 Et. 'g, C&:4410- - out of i hott 

1, {was xcſolved; That the Plaintiffhcederh notaverre,, that the: ſaid alam Ragge had hos 
ics of the faid Counterrhand \ for that is implied; in. theſe words, Fvpdawin.it* aboganitonmert 
efinitiem., cc. for: without Notice it: is 'no Revotation: or Alwgation.of. the Authority and 


and ifchete- were no Notice, . it ſhall be found forthe Defendant 3 as if a 1tian-pltad;; quod! feof 
fait; dedit', or demifit pro termino 28, the ſame-imiplicth Livety ;-for without Livery; runs 
foſement; Gift or Demile : © But thtre is a difference when tworthings are: requiſite. to the peifor« 
naceof-an/a&t , and both things are to be done by ane and the Game-part 5+ as-4im«cafe os Feodie= 
nent, Gift, Demiſe ,: Revocation , Countermandy:&ca;- And! fhen: (two things are requiſite to 
k petformed by ſeveral perſons; as. of a Grant-of :a Reverſion, Attotnement jsinot impliedivit; 

Fyeewithout Attornnment the Grant hath: not: perfeQion;, but:foralmuchy as;the Graht isi rhads 

one\/and the Attornement' is to be by another; it-is not ithplicd in the pleadirigiof the: Grant 

one} hut in the other caſe both things are to me by one and the ſame perſon ; *and>that 
makeththe difference: And therewith agreeth 2x | 


na LUR : l 6, 3d. whete William ; | an 
Adion & Debt for z007+..upon an Arbiterment againft) Filliam Bexley; the Deſendane | 


 thit before any Judgement or Award madeby the Arbitrators\,' the faid\i/illinie Bentley Yiſchuts 


ged the Atbitrators at Copentry , in\the County bf Warwick; and the fame was holden a good 
bs,” d-yet he did-not averr any: Notice to be given." So it is adjudged \in'28 Herne 68; 
68.5, 10, &c. COTE OgTs ro 
+ It was reſolved, That by this: Countermand or Revocation of the Power: of :the Arbitrator ; 
theObligee ſhall take benefit of the Obligation, and that for two Cauſes 3' x. becauſe he 


| knthewords of the-Condition,, which are, That he ſhould ſtand to, 'ond obids',} &ce. the: Rule, 


Order, &c. and when he countermandeth the Authority of the Arbitrator ,he::dodb not fund to 


 ad&ide, &&c, which words are put in ſuch Conditions, to the intent that there ſhould be noeoun\s 


mand, but that an end ſhould be made by the{Arbitzator- of: thb'Controverſie,” and that the 
foxer of the Arbitrator ſhould continue till he had made ati Award; and when the Award is 
mide, then there are words to compell the Partics:to' performit; ſeil, ebſerve., perform 


ad teep'the Ruler, Order, &c. and this Form was invented 'by-prudent Antiquity 5and it is good 


vhlow-inſuch Caſes the ancient Forms and Precedents, which: are-full of Knowledge and Wiſes 
Wn: ind with this Reſolution agreeth the ſaid Book of 5 Ediv..4. 3. 'whichis to be intended as 
wwelatd,, That the Obligor cannot diſcharge the Arbitrament ; bur he ſhall forbeit his Bond, and 
book glycth the Reaſon , which. is the Cauſe. of: this: Reſolution iſcil.- Becauſe L am bound: to 


7 4 


Ker Reaſon is, becauſe the Obligor by his own a&t hath made che Condition bt the Obligh 


= yhich was endorſed for the Obligor , to ſave him from'the-Penalty of the-Obligation ) im 


auto be performed', and by conſequence his Obligation is' beconte ſingles; iid. withour the 
Knot help of any Condition, becauſe he hath diſabled himſelf to perform the Condition. 'Vide 
WI 4.55. per Choke , & 18 Ed, 4.18. b.&. 20: ©. If one'be bound by an Obligation,” with 


*Mtion-that. the Obligor ſhall give leave to'the Obligee for-the tithe of ſeven- years to -carry 
A; Se, in that caſe although that he give him' leave ,| yet: if he countermand ity or difturbe | 
AYRaee > the Obligation is forfeited. And afterwards Judgement was given for the Plaintiff.-- 
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Tris. 7 Jacobi. Rott. 3649. 


Sir Richard Pexhall's Caſe. 
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[5] 
= the 17 of April, 5 Facobs, at Broxhead, inthe County of Southampton, in a = Called Gy: 


[84] 


[5] 


\ Kinſman 104. iſſuing and payable de & expre 


full and free liberty , power , and authority , to give , diſpoſe, will , or deviſe , &c. all 


the Defendant didavow the taking , becauſe Sir Richard Pexhall , Knight , was 

Manor of Broxhead within the ſaid County , whereof the place in which , &*c. was parcell in fe. 

and held the fame: of the Biſhop of I/inchefter in Socage, as of his Manor of Sutton, and ws a 

ſciſed of the Manors of Beanraper, Cranes, Chinbam, Stevemon, and divers other Manors, Land 

and Tenements:; and a Houſeiin London devifable by Cuſtom in Fee, and held the ſaid Manor of 

Steventon of the Queen by Knights Service ini cipite, and fo ſeifed made his Will in writing, u4 

thereby deviſed" to. Elianor his Wife the ſaid Houſe in London, and two parts of the ſaid Many, 

Lands and Fenements for 13'years, and added a Proviſo, that the faid-Deviſe ſhould nat be prey 

 dicial'to any Eftate, Title, or Intereſt for yearior years, life or lifes, which ſhould be after devil 
inthe ſame Will; and after:in the ſame Will ou and bequeathed 'to the ſaid: Nicholas More his 

' Meſſuag. & de. & ex pred* duabus partibus many, 

rum & ceterorum tenementorum pred* quarterly at the moſt uſual Feaſts, and for not payment ther. 
of to diftrein; and'the Diſtrefſes to detein'quoufque, &c- And that the (aid Sir Richard b ſeiſy | 
died ſeiſed ,: and+ifor 20 13, for: two years ended Anno 16 Eliz. he avowed and averred the niwy 
the faid Manors and Tenements aforeſaid at the'time of the Will, &c. to be 200 1z. per annum 
allrepriſes : -and:it appeareth by the Bar to the:;Avowrie; that thewords of the Will were, 1nilad 
bequeath to Dame Elianor my Wife, all my wy”, > Lands, :Jenements, &c, for the terme of thi 
years \next after-my deceaſe: Provided 3Þat thx Gift, Deviſe and Bequeſt, made 10 the ſaid Elia, 
hall not be prejudicial to any.of the-Eſtate. or. Eſtates , Titles, :0r Intereſt for year or years, life of li 
that ſhall be hereafter in this preſent Will given or bequeathed. + And further in the fame Will device, 

Item, I give aud bequeath to. my Cofin Nicholas Moore a hundred Sheep; and ten Bullocks, ad 101i, 
iſning and payable. out of wy Lands and Tenements quartetly, at the moſt wſual Feafts, and fo mn- 


payment to diftrein, and tbe Diſtreſs ts detein untill be be ſatisfied of the Arrerages , and  hihthe | 


Court. and Courts of. all my Mators upon lawfull requeſt to the' ſaid Nicholas, by bim or bi dequy 
during bis lift;;-and when the ſaid Nicholas ſhall think it moſt convenient and meet to keep, Aud 
upon.the whole Record , the:Queftions which aroſe out of this part of the Will were two. 

: 1 If Sir Richard\Pexball hath. power, by the Act of 34 H.'8. to deviſe this Rent of the 104i, v 
Nicholas Moore:out of all the Lands ? KA my io 

2. What Eſtate Nicholas Moore hath in the Rent?  _. F;;, 

; Asto the firſt, it was objeRted; That Sir Richard Pexhall had not purſued the power which the 
Adctof 34 H. 8: hath giyen'to him For the words of the'Act are, That every one, 8c. may dr 
any Rent, Common, or other Profit out of the ſame two Parts, ( viz. out of bis Manors, Lands, Tit 
ments and Heteditaments in three Parts #0 be divided ) or out of any Part thereof , or as much thtef 
as ſhall amount to the full clear yearly value of two Parte thereof : And the ſole Queſion doth d6 
pend upon the ſaid: Clauſe of 34 H. 8. for the Statute of 32 H. 8. giveth not any Power totht0s- 
ner of. the Land; to deviſe Rent, Common, 'or. other Profit out thereof ; . And in this Caſe; whero 
Sir-Richard'hath a Power to deviſe a Rent; &. out of two Parts by this At, he hathdaiſcd: 
Rent out of all'his Lands, and ſo hath not purſued the Authority which the A& hath giev 
him, and the Chauiſe of 34 H. 8. which followeth next after the ſaid branch of the A, by wh 
it is enatcd , That by the Authority aforeſaid, the ſaid Will ſo declared ſpall be good and effe0us fo 
two Parts of the ſaid Manors, Lands, Tenements or Hereditaments, although the Will declared be mud 
of the whole, or of more than of tivo Parts, extend only to a Deviſe of the Land it ſelf, and 
to any Rent, Common, or Profit out thereof; as appearcth by: the Letter thereof, and by.Aall the ub 
ſequent branchesconcerning the Divifion, and this Clauſe is an: Explanation of the AG of 286 
when all is diviſcd, but, as hath been ſajd,” the Power to deviſe a Rent, &c. out of the Land,Þs only 
giyen by the Statute of 34 H. 8. And the opinion in Butler and Baker's Caſe in the Third Fatt W 
my Reports, 33. was cited, where it is laid, that if a man ſeiſed of three Acres, ( holden by Knight 
Service ) each of the yearly value of 12d. and deviſeth a Rent of 3 5. out of theſe three ActGs, 1 
Deviſe is void for the whole, becauſe he doth not purſue the Power which the Statute preſcribe 
but in ſuch caſe, If he deviſeth a Rent of 3 s. which is the value of all, out of two Parts, It 58% 
becauſe that in that caſe the value doth extend to the Land, and not to the Rent, for the words 
any Rent, without reſtraint. As to that it was anſwered and reſolved by the Court, 1. That it » po 
that the Statute'of 32 H. 8, doth not extend to a Deviſe of any Rent, &*c. out of the Land, g 
the Power as to that is given by the Statute of 34 H. 8. which hath two diſtin& branches 35 f0.ti 
Point; 1. That every one having a ſole Eftate in Fee-timple, cc. of and in any Manors, &c, 9 


having no Manors , &c. holden of the King , or of any other perſon by Knights ſervice , Pp al = 
DIS 0400” 
nors , &c. ar any Rent, Common, or other Profit , out of, or to be perceived of the fame, 0 oo 


Sir Richard Pexball's Caſe. Parr VI 


a Second Deliverance brought by Euſtace Barton againſt Nicholas Moore , for taking of his Ce. 


eiſed of the [iy 
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Par VIIL. Sir Richard Pexhalf's Cale. | 569 


wy parcel thereof , 4t his own free will and pleaſure , any Clauſe in the ſaid former Ad notwithſtan- 
of By this branch it appearcth , That he who hath no Lands holden by Knights ſervice may 
pi any Rent, Common, or Profit out of his Lands wherect he'is feiſed in tee, to what value 
= 11. although the Rent, Common, or Protit doth excced the value of the Land 3 for the words 
wo bis own free will and pleaſure. The ſecond branch is, When any is ſole ſcifed of any Ma- 
_ #c, holden of the King by Knights ſervice in Capite, ſhall have full and free liberty to deviſe, &c. 
: ha loft W. ill in writing, &C. two parts of all his Manors, &c. or any Rent, Common, or Profit, out 
of, or t0 he perceived of the ſame two parts, or out of any parcel thereof in three parts to be divided, 
Jap much thereof as ſhall amount to the full and clear yearly value of two parts thereof, inthree parts to 
be divided at his own free will and pleaſure, The third branch is, That all aud ſingular perſons having 
6 ſole Eftate in Fee- ſimple, &c. of and in any Manors , &c. holden of the King by Knights ſervice , 
1nd not in chief, or holden of any other perſon in Knights ſervice, ſhall have full and free liberty, &c. by 
bis Loft Will and Teſtament in writing, &c. two parts of the ſaid Manors, &c. or any Rent, Common, or 
her Profit, out of, or to be perceived of the ſaid two parts, or out of any parcell thererf in three parts 
1 be divided, or as much thereof as ſhall amount to the full and clear yearly value of two parts thereof 
«1 three parts to be divided, at his free will and pleaſure. The fourth branch is, And that the ſaid 
Wil fo declared ſhall be good for two parts of the ſaid Manors, &c. although it be declared of the whole, 
And alſo for the whole of all other ſuch Manors, '&c. not holden by Knights ſervice, and of any Rent, 
Common, or other Profit, out of, or to be perceived of the ſame, or out of any parcell thereof, at bis free [85 l 
wil and pleaſure. By all theſe branches it appeateth, that it is principally tor the King or Lord (of 
whom the Land is holden by Knights ſervice, ec.) that the owner of the Land hath-not power by 
hisown will to charge but two parts, and by conſequence the fame tendeth to the benefit of the 
Acirz For in Caſe when there is not any Tenure to draw Wardſhip, &c. there the owner may at 
hi free will and pleaſure deviſe the whole. Then in the Caſe at Bar where the Manor of Stevey- 
1m wa holden of the King by Knights ſervice in Capite, Sir Richard had not power to charge but 
two parts yet When he chargeth the whole, he chargeth two parts and moxe, and therefore it 
hthe , for ſo much as the Statute doth enable him, and void for the reſidue, Dwia quando 
plu fit quam fieri debet , videtur etiam ipſum fieri quod faciendum eft ; but foraſmuch as Sir Ri- 
<-4hath not power by his Will to charge but ewo parts, the charge of the whole is void for the 
third part} not only as to the King , or other Lord, but as to the Heir alſo , becaule that as to the 
third pat the Will doth remain at the Common Law , which was utterly void 3 and according 
to this Judgement , and for the ſame reaſon, was it adjudged, * Mich. 3 & 4 Phil. & Mar, in the 
: Common Pleas, Rott. 126, in Umpton and Hide's Caſe,” That a Will in writing after the Statute of 
32.8. and before the Statute of 34 H.8. declared of the whole Land , whereof part was hol- 
den of the King by Knights ſervice in Capite, was good for two parts: and ſo it had been if the 
Statute of 34 H. 8. had never been made, which is all one in reaſon with the Caſe at Bar 3 and by 
this ConſtruRtion the true intention as well of the Teſtator in his Will, as of the ſaid Acts of Par- 
lament, without prejudice to any is well obſerved. And there is a difference between the common 
Gal of Licence, and the Caſe at Bar. For if the King licenſe one to alien two parts of his Manor 
of D, which is holden of him in Capite, and he alieneth the whole Manor, he hath not purſued 
the Licence, for by his' Alienation the whole Manor paſſeth, which is not according, to his Li- 
cence; But when an A of Parliament doth authorize the Owner of Lands holden i: Capite. to 
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tt ctage two parts thereof, which he could not doe by the Common Law, in this Caſe, if he chargs 
ſe thewhole Land it is meerly void for the third part , and thereby he hath well purſued the Aathority ; 
of which the Statute hath given to him. to charge two parts. So if a man hath the moiety of the 
M Manor of D. known by the name of the Manor of D. and he aliencth the Manor, he hath well 
p purſued the Licence, for in truth nothing paſſeth but the moiety 3 and ſo you will better underttand 
: ' leLaw, amongtt the various opinions Obizer, in Plow. Com. 68. b. and in Butler and Baker's'Caſe, (6b] 
I, As tothe ſecond Point it was agreed by the whole Court, that he hath an Eſtate for life in the ſaid 
\t 10h, pry annum; 1. Becauſe if it had been in Grant, the Grantee ſhould have it for life: for if a 
"m man by his Deed granteth a Rent of 10 /i. iſſuing and paiable out of all his Lands quarterly at the 
'fe ud Feaſts, and for non-paiment to diſtrein for the Rent, and all the arrerages, in this Caſe the 
Kd) Crantee ſhall have the Rent for life: Alſo, in reſpe& that he ought to hold che Courts of all his 
- for his life, Et officium & feodum ſunt concommitantia, and he ſhall have ſuch Eſtate in 
ſub- Fee; as he hath in the Office. - But it was objeRed , that then the Diviſce ſhould have alſo 100 


Pand Bullocks yearly for his life, as well as the Rent 3 which was denied by the Court for two 

i 1: the ſecond ( Ez ) in the ſaid ſentence doth disjoin and ſever the Rent, from the Sheep 
art 0 ad Bullocks 3 as in the Caſe of 9 E. 4. 43. where two were bounden to ſtand to the Arbitrament - 

L8, de omnibus aftionibus perſonalibus, ſefiis & querelis, this word ( perſonalibus ) ſhall be re- 

erred to all 3 But if the words were, de omnibus ationibus perſonalibus & ſeftis & querelis, it ſhall 

beth otherwiſe ; for the laſt (Et) doth disjoin querelis from the whole firſt part of the ſentence, and 


0d, | hag taken generally, without any reference to perſonalibus. So in the Caſe at Bar, when Sir Ri- 
a Eriſeth I00 Sheep, and 10 Bullocks, and 101. the laft ( and ) doth ſever and 'disjoin the 
_ tirom the Sheep and Bullocks : 2. Theſe words ( payable quarterly ) at the uſual Featts, ought 
| but — reference to the Rent, for 10 Bullocks per annum cannot be delivered quarterly, And Judge- 
ths | © Was given for Nicholas Moore the Avowant. 
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Buckmere's Caſe. Parr VI 


Mich. 7 Jacobi. In the Common Plegs. 


Buckmere's Caſe. 


N a Formedoz in the Remainder, brought by George Buckmere, Oliver, Fowler, William Buckmers 
I Chriſtopher Buckmere , and Nicholas Buckmere , againſt Robert Sayer, and Urſula his Wife, of; 
houſe in Kent of the nature of Gavelkind , the Caſe was ſuch 3 Thomas Bole had iſſue three Daugh. 
ters Marion, Johan, and Catherine, and gave the ſaid houſe to Marion, and the heirs of her body 
begotten 3 the remainder of the other mojety of the ſaid houſe to Johan, and to the hcirs of her bad 
begotten . the remainder of the other moiety to Catherixe , and the heirs of her body begotten; a4 
if Johan ſhould die without Iſſue , the remainder of her moiety to Catherine and the heirs of her 
body, with the like remainder for want of Ifſue of Catherine a pam : and afterwards Marion gi4 
diſcontinue, and died without Ifſue, & de eadem Mariona eo quod obiit fie herede de corpore ſu ty, 
ute remanſit jus (which proveth ſhe diſcontinued, for otherwilc it ſhould be texementa pred? rema) 
unius medictatis tenementorum pred* cum pertin' per formam, &c, pred? Johann Bole: & x; 


jus alterins medictatis eorundem tenementorum cum pertinentiis , per formam, &c. prefat, Cathyi. 


nz Bole, and afterwards Fohan died without ifſue , by which the right of her mojety did rem 
to the ſaid Catherine , and after the death of Catherine , deſcendit jus integrorum tenementonnjfi 
Georgio,, &c. and the Tenants did demurr in Law upon this Count , becauſe that the Denay. 
dants do demand by one Writ of Formedon ſeveral remainders , where the Demandants ougiy t 
have demanded the' ſeveral remainders by ſeveral Writs. And becauſe it is to ſee in wha aſt 
the Demandant or Plaintiff ſhall join divers cauſes of Action in one and the fame Wrir againk th 
Tenant or Defendant, It is to know , That there is a difference between real and perſonal Ak. 
ons. and between AQtions real which are 'foutided upon a title in the Writ , and ARionsrl 
meerly founded upon wrong, or deforcement. Real Actions , which are founded upon title, a, 
as ina Writ of Eſcheat. Precipe A. quod reddat B. 10 acras terre, &c. quas C. de eo tenuit, þ 

ad ipſum B. reverti debent tanquam eſcaeta ſua, eo quod pred* C, obiit ſine berede. So theOfmit 
Precipe A. quod reddat B, unum meſſuagium quod idem A. de eo tenuit per certa ſervitia, # qud 
ad ipſum B. reverti debet, &c, 60 quod idem A. in faciend* ſervitia per biennium jam ceſſavit, %the 
Writ of Ward, and the Writ of Mefne, and the Writs of Formedax in the Deſcender , Reminder, 
and Reverter. Then put caſe, that B; before the Statute of Quia Emptores terrarum, had enfeoled 4 
of Black acre, tq hold by Fealty at 3 4. and by another Deed had enfeoffed him of White acre, toll 
of him by Fealty at 6d. and afterwards A. had dicd without heir, B. ſhould not have one Wiitd 
Eſcheate of theſe two acres, for the Writ ſhall ſay , Precipe:C. quod reddat B, duas acre, ou 4, 
de eo tenuit , which ſhall be intended an intire Tenure 3 and therefore in ſuch caſe the Demandatt 
is driven to ſeveral Writs upon the ſeveral Tenures 3 and therewith agreeth 2x H. 7. 39. So, ud 
upon the ſame reaſon upon a Ceſſer, in ſuch Caſe the Lord ought to have ſeveral Writs of Gf 


vit: and therewith agreeth 3 Ed. 3.47. 14 E4. 3. Ceſſavit 20. 10 Ed. 4. 1. 10 Hen. 7, 24 vip 


on ſeveral Tenures the Tenant ſhall have ſeveral Writs of Meſne againſt the Meſne and hallwt 
join them in one Writ 3 and therewith agreeth 2 H. 5.2. bh, And one ſhall not have one Writ d 
Ward of the body and Land upon ſeveral Tenures, as it is holden in 6 Edw. 3. 48. 3 Hen 5; 
17 H. 6. Gard 117. Buta Writ of Ward of Land was founded upon two ſeveral Tenurs in 46 
E. 3. br. 619. but there it is holden, that if he had demanded the body, the Writ ſhould hoeabi- 
ted. Then put caſe B. by one Deed giveth the Manor of D. to A. and to the heirs of his bot, 
and afterwards B, by another Deed giveth 50 acres of Land to A. and to the heirs of his body, nd 
afterwards A. dieth without Iſſue , The Donor upon theſe diftin& Gifts ſhall not have one Wit 
of Formedon in the Reverter, ſuppoſing Quod idem B, dedit predia* Manerium & 50 acra terre us 
pertinentiis eidem A. & que ad prefat. B, reverti debent , &c, no more than upon ſeveral feoffemes 
(as, above) and tenures reſerved, he ſhall have one Writ of Eſcheat, or one Writ of Ceſſait; 


' both which Writs do ſuppoſe, quod tenementa predifia reverti debent. $0 of two ſeven diffpt 


Gifts to one with ſeveral Remainders over to one, he ſhall not have one Writ of Foxmedoi 
the remainder, nor the Iſſue of ſuch Donee one Writ of Formedon in the deſcender , for thefow 
dation of theſe Writs is the Gift which is diſtin and ſeveral; and therefore in ſuch caſes» 
the ſeveral foundations, there ought to be ſeveral Writs founded. But if Land be given to 4, 
and to his Siſter, and to the heirs of their bodies iſſuing, in this cafe they are Joint-tenants, 

life, and have ſeveral Inheritances, ſcil. the Brother one moiety to him and to the Heirs of his 
and the Sitter the other moicty to her and to heirs of her body 3 and in this caſe, although 

the Inheritances were ſeveral , yet becauſe the foundation was one, and at one time , 'and 8 
of one root, for this cauſe the Donor ſhall have one Writ of Formedon in the Reverter, and th 
In ſhall ſhew the Gift as it was to the Brother and Siſter . and conclude in the cloſe of the Wi, 
Duia uterque corum obiit ſine herede de corpore,, &c. which words prove that each of them ha 
ſeveral right; and fo is the Book adjudged in Roger Dardernes Caſe, in 17 E. 3. 51, & 78. 1863 
39. Which is all one Caſe. So, if Lands be given to Father and Son, and to the heirs of their 


bodics begotten, the remainder over in fee, and afterwards the Father dieth without any Ifſuc _ 
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PART VIII. Buckmere's Caſe. 


and afterwards the Son dieth without Iflue , and a Stranger abateth , he in the remainder 
all have one Formedon in the remainder , although the Ettate tails were ſeveral, yet foraſmuch 
(well the ſeveral Eſtates in tail , and the remainder alſo depend upon one joint Eſtate in the Fa- 
3 and Son for their lives, and all begin at one time, for this cauſe one Formedon in the remain- 
'—ieth So in the ſaid Cafe of 17 E. 3. It Land had been given to Brother and Siſter, and the 
Heirs of their tWO bodies begotten, the remainder over in fee, it the Brother dicth without Iſſue, 
ow the Sitter hath an Eſtate for life in one moiety, the remainder over in fee, and for the other 
—_ an Eſtate tail, the remainder in fee, and afterwards the Sifter hath Ifſue and dieth, and a 
Stranger aþateth » now for one moicty the remainder doth begin , and after the Iffue dieth without 
Ive although that the remainder falleth at ſeveral times, yet he in remainder ſhall have one For- 
hi for both remainders, which depend upon one Eftate , come to one and the ſame perſon. 
And ſois the Book to be intended in 3 1 Hey, 6, 14. where it is ſaid, a man may have one For- 
medon of divers Gifts. Vide 44 E. 3. tail 13. a good Caſe, and 50 E. 3, Feoffements and faits g7, 
$8, | 
ens was reſolved in the Caſe at Bar, That when the whole is deviſed to Marios in tail, although 
that the Deviſor divideth the zemainder by moicties, yet, when the whole Land doth remain to Ca- 
terine, and all the remainders depend upon one Eſtate, and begin by Demiſe at one time, the Heirs 
of the body of Catherine ſhall have one Formedon in the remainder, in the ſame manner as if the 
remainder had been limited to Catherine and Fohan, and to the Heirs of their two bodies, there- 
nainder for default of Iſſue of Foban to Catherine, and to her Heirs for ever. 

But all ARtions real , which are founded upon Wrong or Deforcement, and donot comprehend 
ary Title in them, there the Demandant may demand in one Writ divers Lands and Tenements, 
which come-to him by ſeveral Titles: As if divers Lands deſcend to me from ſeveral Anceſtors , 
and1.am difſeiſed or deforced of them , I may have a Writ of Right, or a Writ of Entrie in the 
nature of an Afſiſe, or a Writ of Aſſiſe, and comprehend all theſe Rights in one Writ, becauſe 
tat in theſe Writs no Title is made in the Writ. Vide Litt. 5 Ed. 4.80. 12 Ed. 4. 1. 17 Ed. 3.52, 
17Aſ.10. 12 E. 3. Aﬀiſe 112. 22 Af. p. 52. 66. 7 Afſ. p. 18. 7 E. 3. Aſiſe 138. and 15 Edw.z. 
Charge, 9. 15 Afſ. pl. 11. Butif I bring a Writ of Entrie upon a Difſeifin done to my Mother and 
Aunt, Coparceners in Fee-fimple, the Writ ſhall abate, tor there Title is made in the Writ, and it 
appeareth that there was ſeveral Cauſes of Action, becauſe that the Title is by ſeveral Anceſtors, 
and therewith agreeth the Book in 31 H. 6. 14. 6. and 43 E. 3. 17. So if an Eſtate tail deſcendeth to 
two Daughters Coparceneres, and one entreth into the whole, and the other hath Ifſue, and ſhe 
who entreth dieth without iſſue, in this caſe, the Iſſue ſhall have ſeveral Writs of Formedozn in the 
Deſcender of one moiety of the Poſſeſſion of his Mother , quam infimul tenuit , and of the other 
moiety of his Poſſeſſion of her Grandmother 3 and therewith agreeth 43 E. 3. 16, & 17. 

And in perſonal Actions the Plaintiff may comprehend ſeveral Wrongs, and ſeveral Cauſes of 
Ations, as one Action of Treſpaſs for ſeveral Trefpaſſes made at ſeveral days, and in ſeveral pla- 
& Vide 31 H. 6. 14. $ E. 4.5. & 44 E.3. 34. 14 H.8. 12. F.N.B. 60, An Adion of Waſte 
upon ſeveral Leaſes, for in the Prohibition of Waſte at the Common Law againſt Tenant in Dow- 
er, #c, damages were only recovered which was in the perſonalty: So of Debt upon ſeveral Leaſes. 
Note, Reader, As to the bringing of Writs of Formedon theſe Differences ; 1. Tfa Remainder 
be executed in a Writ of Formedon in the Deſcendex he ſhall never ſpeak of this Remainder, but the 

al Writ of Formedon in the Deſcender ſhall ſerye in that caſe, and he ſhall count of an jimme- 
le Gift for he cannot have a Formedon in the Remainder, when the Remainder js once execu- 
ted, Butif a Leaſe for life be made, the remainder in tail ro 4."the remainder in tail to B, if A. di- 
&h without Iſſue in the-life of the Tenant for life 3 if B. be driven to his Formedox in the Remain- 
&r, in his Formedon he ought to mention the Remainder to 4. although it were determined or 
ſpent, as is aforeſaid. For the Demandant-in the Formedon in the Remgigider ought to' make 
mention of all the precedent Remainders in tail, 8 E. 3. 19. 38 E. 3.26. 4FE-3. 8.4, $0 E.3.1, 
1439. 18 H.8.4-'F.N.B. 219. Vide Regiſter 236. b. &. 243. b, & 244. a. brevia nnnquam 


Katt mentionem de remanere quando breve eſt in the liner --* -*-7 

2. If a Man bringeth a Formedon' in Reverter or Remainder, as here, the omiſſion of the eldeſt 
% Who ſurvived the Father, or the like in the Pedigree on the part of the Donte, or of him in 
the Remainder , ſhall abate the Writz but of the parr of the Donee, although that the Donce had 
may Iſſues in lineal deſcent jnheritable to the Efate tail , and'which attend the Eftate , the De-, 


| Randant needeth not to name any of the Iſſues in the Clauſe & gne poſt mortem; but ſhall ſay, que 


Mo mortem of the Donee ad ipſum reverti debet, eo quod the Donee died withont Iffue 3 and that for 
*0cauſes,” x. Becauſe that the Demandant is a Stranger to the Pedigree of the Donee. 2. Becauſe 


| Ifthe Ifſue ſhall be ſuppoſed by the Writ to die without Iſſue, yet it may be that the Eftate tail is not 


ſpent, for the Ifſue may have Brothers, or Cofins, inheritable to the Donee, and the Land _ not 


| Witttothe Donor fo long as the Eftate tail continueth. And in ſome old written Regiſters the 


Cauſe Is, eo quod the Iſſue died without Iſſue. But the printed Regiſter, which imitateth the moſt 
| cient and trueſt Precedents is; Et quod poſt mortem of the Donee reverti debet, eo: quod the Dance 


akete 


-Ued without Ifſue, and therewith agree 22 H.6, 36. by the Juſtices, 4 Eliz. Dyer 216, by vgs 
E. 3: 


z and 28 H.8, Dyer 14,16. Vide18 E. 3.42. 26E.3.75. 45 F. 3. 44. 42 E. 3, 20, 
9.10E.3. 35 E. Vs 30.47. 18 E. K. - anfarn 3, - Repo = " g 7 | 

3+ Ina Formedon in the Deſcender , the Demandant ( becauſe he is Privy , and ought to know 
8 Pedigree and Deſcent ) ought to make mention of every one to whom any Right did deſcend ; as 
0 C Diſcontinuance made by the Father , if the eldeſt Son ſurviveth his Father and dieth with- 
ue, yet the younger Brother ought to make mention of him in a Formedox in the Deſcender, 
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Fraunces Cale. 


Or ——rr er ener ener 


make mention, of every Heir in tail to hold the Ettate 3 that is, who was ſeifed by force of 


6 E. 3. 261. 8E. 3.379. 11 H. 4.72. 


4. In a Formedon in the Deſcender it behoveth alwaies that the Demandant make him(clf Gn 


and Heir, or Cofin and Heir to him who was laſt actually ſciſed by force of the Tail, for al; 


be made Heir in tail to the Donee, or otherwiſe the Writ is vicious, and it is not ſufficient thy 


the Eſtate tail is ſpent',” which ſerveth well in a Formedoz in the Reverter or Remainder , but ng i 
the Deſcender, if not io ſpecial Caſes. And'ſo by theſe Differences, and the Reaſon of then, you 
will better underſtand your Books. Note in the Caſeat Bar, although that the Heirs of the body 
of Catherine claim the Remainder by Deſcent, yet foraſmuch as Catherine was never (ciſcd in Poſt, 
fion of the Eſtate tail, but only of the Remainder 3 tor this Cauſe the Writ ſhall ſay, remaneredd, 
and not, deſcendere debet; for the Writ ſhall never ſay, Deſceadere debet, to one as Son and Biir, if 
the Ancelior fiood not ſeiſed, by the Rule in the Regiſter, 241. a. & b. 


Mich. 7 Jacobi. In the Common Pleas. 


Fraunces Caſe. | | ' 


N a Replevin between Richard Milnor Plaintiff, and Tho. Fraunces Defendant , which bya 
I Mich, 6 Jacobi, Rott. 2220. of taking his Cattel at Bloxwith in the County of Stafford, in aple 
called Newland, the Defendant did avow the taking of the Cattel in the place where, which contained 
ſix Acres, &c. becauſe it was his Frechold, and-ſo did avow for damage feaſant. The Plaintiff in 
bar to the Avowry pleaded , That one Richard, Frances was ſciſed of the ſaid fix Acres in Fee, ail 
held them in,Socage, and 7 December, by his Will in writing ( whereof he made Richard, 
ward, and James his Sons, his Exccutors,), deviſed them, to John Fraunces his eldeſt Son for th 


. terme of ſixty years, if the ſaid Fobz ſhould fo long live, the Remainder thereof to the ſaid Thms 


Fraunces for his life, the Remainder to the Heirs males of the body of the ſaid John Frauncer, tie 
remainder to the Heixs. males of the body of the ſaid Thomas, with divers remainders in;Tail to 
his other Sons, the aeinder to the right Heirs of the Deviſor : and afterwards, 3o Fan. nativl 
lowing the Deviſor died, by which Johx entred into the faid fix Acres, and was thereof poſſeſſed,and 
25 Marti, 5 Jacobi, demiſcd the ſaid fix vY to:the Plaintiff for one year.next enſuing, for wich 
he put in his Cattcl., &c. In bar of which"Avowrie, the ſaid Thomas faid That the ſaid Rich! 
Fraxnces the Father-was ſo ſeiſed, & c...and made his Will, as in:the Bar to the Avowrie is alleged 
And further, that the ſaid Richard Fraunces the Father was ſciſed of twenty Acres of Paſiure in-li 
bington., and of a Houſe and tive Acres of Land: in Dorlaftox. in the ſaid County , and alſo'0 it 
faid {ix Acres, in which, &c. And the faid Richard the Father, after the making of the ſaid Will 
8 fan. 45 Eliz. by his Deed of all his ſaid Lands, did enfeoffe. Richard Frawnces his Son, and Job! 
Alport, their Heirs,..to the Uſes. and Intents following 3 ſcil. to the-uſe of the ſaid Richard Fra 
ces the Father.for his life; and, afterhis death of the Lands of Fibbington to the uſe of the ſaid Tor 
mas Fraunces and his Heirs 3 and of the Lands in Dorlafton , to,the uſe of the ſaid James Fram 
and his Heirs and Aſſigns 3 and,ofithe ſaid Lands in Bloxwith, in which , &c. to the,uſe of 
Raid John Fraunces for ſixty years; after the death-of the Deviſor,.if he ſo long ſhould live 3 and# 
ter to the uſe of the ſaid Thomas for life, and after to the Heizs.Males of the body of the faid:J 
and afterwards to,the Heirs males of the body. of the ſaid Thomas, with divers other Remainde*" 
tail, to his other Sons, the Remainder to the right Heirs of the Feoffor, with this Proviſointhe V&: 
And farther by the aforeſaid Writing it was Provided, That. if the ſaid John Fraunces ſhould tf 
#urb the ſaid Thomas Fraunces, or the. ſaid James Fraunces.,,'or their Heirs or Aſſigns , 01 # © 


zbem , &c, ſo that the carnot quietly bave , hold, and enjoy ſuch Lands, Tenements , and Heres" 


ments , as bethe ſaid Richard Fraunces the Father bad conveyed to them , and to every or either o 
them, or any part or parcel of the ſaid Lands , Tenements ,, &c, Or if the ſaid John FrauncGs 


' Executir), 


ART VII 
= _ * PE SIE DET EP A 
otherwiſe if the eldeſt Brother dieth without Ifſue in the lite of the Father : 2 fortiori he It ty 
8 t ; 
But obſerve alſo thercin a difference , for it any of the Heirs in tail lurvive their Father, = ” 
deth the Eſtate tail, he ought to be named in the Writ Son and Heir but it he {urviveth, and d; 
eth before that he was ſeiſed , he need not name him Heir > but may nanic him Son only , Ft ap 
poſt mortem pred D. & FE. filis ejuſdem D, & E. filii & heredis pred D. &c. So is the Writ whe the 
eldeſt Son doth not enter, and when the younger Son entreth and is ſciſed. Vide Regiſter 28.3 
F.N.B; 212, f. 10 E. 3.49, 50. 44 E. 3.21, 40. 4E.2. Formedon 48. 11 E. 2. ibid, 56, 46E, M4, 


; t 
Seifin of any Heir in tail after , ſhall abate the Writ. 2. It behoveth , that he who was lag Gila 


be named Son , for he may be Son and not Heir. But the ſureſt way tor the Demandant is tg = 
every one he nameth in the Writ to be Son and Heir in the Writ although they were never ſeiſes by 
force of the Tail, and it is not material although he name them Hrs , if they were ſcifed or not 
and thereby the Demandant ſhall. be certain to make himſelf Heir as well to the Donee per fyrnyy 
doni,, as to him who was laſt ſciſed. And therewith agree 22 H.6. 36. 8 H.6, 'Formedag y, |, 
H. 6. 20. $ E. 3.11, 10E. 3.49. 27 E. 3.81. 38 E. 3.29. 48 E.3.7. 49E. 3. 2I, Regiter 2, 
F.N. B. 212. And, Note, in the Formedon in the Diſcender there is the Clauſe, Et quod poſt my. 
tem, &c. and then the Deſcent, and no Clauſe, De eo quod, &c. for that is.moſt convenient when 
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Faecutors, Adminiſtrators or Aſſigns, &c. ſhall nnt ſuſſer the Executors of the ſaid Richard Fraunces, 
to his Aſſes, quietly to have, remove, take, and carry away all and every the goods and chattels of 
'h ſaid Richard Fraunces the Father , which ſhould be and remain in bis then dwelling houſe , 8c. or 
h 1uld doe any thing to binder and prejudice the intent of the ſaid Richard Fraunces his Father concer- 
di | ir the ſame in his laſt Will and Teftament expreſſed , that then the ſaid uſes limit:d to the ſaid 
W To Fraunces and his Heirs, ſhould ceaſe, and be utterly void to all intents ;, and afterwards, 30 Fan. 
, ; His, Richard the Father died, and the ſaid Fohn entred into the ſaid fix Acres, and was there- 
» offeſſed, the remainder over as aforeſaid 3 and that the ſaid Richard the Father at the time of 
; the Feoffement did dwell in a houſe in Bloxwith atoreſaid, which is the Mefſuage mentioned in the 
iid Proviſo. And that the ſaid Richard the F ather was poſſciſcd of a Beditead, a Table- board , 
and a Cup-board, as of his proper goods, and dicd thereot poſſcficd in the ſaid houſe; -after whoſe 
teath John entred into the ſaid houſe where the ſaid goods were, and took them, and was there- (5 ] 
of poſſeſſed, And the ſaid Executors 12 Feb. 45 Eliz. came to the ſaid houſe, and there would 
have taken and carried away the ſaid goods, and requeſted the faid Fohn, ad permittendum ipſos 
' hm catalla pred” capere & aſportare , predifiſque Johannes Fraunces ad tunc & ibidem non per- 
miſt ipſos Executores to take and carry*away the goods and chattels, ſecundum formam & effeun 
edifii ſcripti Feeffamenti , ſed idem Johannes ne ipſi bona & catalla pred* in eodem meſſuagio , ut 
prefertur exiſtent, caperent & aſportarent penitas probibuit & impedivit , by which the ſaid terme of 
fixtyyeats, limited to the ſaid Fohn, did ceaſe 3 whereupon the ſaid Thomas did enter, as in his re- 
mainder , and was thereof poſſeſſed for lite, &c. Upon which the Plaintiff did demurr in Law. 
And it was obje&ed on the Plaintiffe's part, That the ſaid Proviſo was utterly void to ceaſe the 


q Uſes limited by the (aid Deed to the ſaid Fohn, for nothing by the Deed is limited to him but for 
" fixty years , for in as much as he took but a Leale tor years, the remainder limited to his Heirs 
N males of his body , after the death of Thomas, doth not veſt in him, but remaineth in contingen- 
(. 9: otherwiſe if Foh# had taken an Eftate for life : and the Provifo was void , and the Uſe and 


Uſes limited to the ſaid John Fraunces and his Heirs, where no ſuch Uſe was limited to him 3 and 
therefore the Proviſo void : and Proviſioes and Conditions which goe in deſtruction and defeafance 
of Eftates are odious in Law, and ſhall be taken firialy, and thall not be confirued to make void 
any other Uſe or Eftate , which is not within the words of the Proviſo 3 For , Conditio beneficialis 
que ſlatum conflruit , benigne ſecundum verborum intentionem eſt interpretanda, odioſa autem que 
fatun deftruit , trifje ſecundum verborum proprictatem eſt accipienda: as it a Feoffement be madeup- 
onſuch Condition, that the Feoffee. ſhall give the Land to the Feoffor, and to the Wite of the Feofs 
for, and to the Heirs of their two bodies begotten, the remainder to the right Heirs of the Feof- 
for, if the Husband dieth living the Wife , the Feoffee by the Law ought to make the Eſtate to the 
Wife, &:; fo near the Condition, and alſo ſo near the Intent of the Condition as he can doe, 
8 Littleton holdeth , /ib. 2. cap. Condition , fol. 82. ſcil. to leaſe the Land to the Wife for terme of 
her life, without Impeachment of Waſte, and-after her deceaſe to the right Heirs of her Husband - 
and her begotten, the remainder to the right Heirs of the Husband. So Littleton faith there, If 
the Husband and Wife die before the Deed made, &c. and therewith agreeth the Book in'2\H.4. 5. ; 
byall the Juſtices, ( although it was ſaid ) that 18 Af]: p. wlt. & 19 E. 3. Entre congeable 39, are [91] 


d contrary :* But when Conditions do enure in deſtrudion of Eftates,, then they ſhall be taken ftric3 
in $ifa Feoffement be made in Fee of certain Lands, upon condition that the Feoffee ſhall not give 
nd the Land to the Husband and Wife, and to the Heirs of their two bodies begotten , if the Husband 
l ith without Tue , and the Feoffee maketh a Leaſe for life to the Wife without Impeachment of 
he Witte { a8 above ) it is no breach of the Condition , for it is taken firi& , becauſe that it exten- 
wu lth to the deftruction of the Feoffement. So in the Caſe at Bar, foraſmuch as the ſaid Proviſo 
he Wh extend to the deſtruction of a former Uſe and Eftate, it ſhall be taken firicly , and ſhall not 
(0 &troy another Uſe by conſtruction , then that only to which in words it extendeth. - To which 
- Was anſwered and reſolved by the whole Court , That it is true , that Conditions or Proviſoes 
nd whith ſhall deſtroy former Eſtates , ſhall be taken ftrictly , but in this Caſe the words of the Pro- 
ich "iſ yere ſufficient to ceaſe the Uſe limited to John for years, and the Uſe limited to the Heirs 
yl Talfof his body 3 for the words of the Proviſo are, That then the ſaid Uſes limited tothe ſaid John 
d, Frances and bis Heirs ſhonld ceaſe 3 and therefore if it be asked what Uſes ſhall ceaſe ? the Provi- 
ib Onill anſwer , predifii Uſws ; if it be further asked , To whom are predidi Vſis limited ? «The Pro- 
the will anſwer, To the (aid Foba, and to his Heirs 3 and if it be further enquired, What Uſe ex- | 
il, } Pielſed before the Indencure is limited to Fobn ? the Deed will anſwer, To Fob# tor lixty years, &c. 
abt What Uſe before mentioned in the Indenture, Tohis Heirs ? the Deed will anſwer, A remain- 
w- | tothe Heirs males of his body : So theſe words ( predifti Uſus ) by reference to the Uſes betore 
br oefſed , In the ſame Deed , make the words of the Proviſo to be ſufficient to ceaſe the Uſe before 
jel mited to the ſaid Fohz, and the ſaid Uſe before limited: to his Heirs to ceaſe : and it is all one to 
te I. tredifii Uſus before limited to his Heirs, aud to ſay the Uſes before limited predifiis Heredtbu :: 
of both which Caſes this word ( predidt ) hath fo firong reference, as if the Uſes before limited 
jm; prob en particularly recited in the Proviſoz and, verba accipenda ſunt cum effefiu. But note, Rea- 
bl \ 77 thefaid Books in 18' Af. p. #lt.'& 19 E. 3. Entr. Cong. 39. are not contrary unto Littleton, and 
;" Br 4. mthe Caſe aforeſaid, but atc ruled upon another reaſon, & hec ſunt diverſa, & non adverſa, 
, fig Ppcareth In the Second Part of my Reports, inthe Lord CromwelPs Caſ(c, fol. 80. a, where the 
p ul Cafes are very well and at large explained 3 and therefore the outward ſemblance of Diſcord be- 


f 'Meen vhr Books in this and other Caſes,” doth ariſe apon ignorance of the inward underſtanding of 
F l indpe; Ciles, and the true reaſon and rule of them 3 for the molt part every particular Caſe is ad- 
- bed upon 2 particular reaſon. 21:1 | 
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- colour to put the lewd woman into poſſeſſion 3 for which cauſe the Leſſee might well put her out 


2. It was reſolved , That a verbal denial is not any breach of the Condition , but there 9, þ 
to be an a& done; as after requeſt-made by the Executors, to ſhut the door againſt them R = 
lay his hands upon them, and to have xeſiſted them, or the like As, fo that by reaſon of any ſuch 
AR, he would not ſuffer them to take and carry away the ſaid goods, according to the (aid Provio 
And Coke Chicf Juſtice held , That in ſuch caſe it is not ſuthcient to ſay , That the ſaid John g;4 
not ſuffer the ſaid Executors quietly to have, remove, and take, the aforeſaid goods : or that impediis 
abs, &c. but he ought toallege a ſpecial breach, by reaſon of ſome ſpecial diſturbance or interrupt;. 
on in ſuch caſe by ſome AR, to which the other party may have certain anſwer, and upon which 
an Iflue certain may be taken, of which the Jury may inquire, and the Court may judge if it beaſuf. 
ficient breach of the Proviſo, or not 3 and he cited the Book in 10 E. 3. 40. Roger Fanyel's Cafe. In 
an Aſfiſe brought by John againſt Roger Fannell of 20 Acres of Land, and upon nul tort pleaded, the 
Affiſe found this ſpecial matter, That Roger Fannell leaſed by Deed to Fobn the Plaintiff a Houſe and 
the 20 Acres of Land for 12 years, and in ſurety of her Term made him a Charter of Feoffinent, Upon 
ſach Condition, That if the Leſſee was diſturbed within the Terme, that he cannot have the Tene. 
ment till the end of the Terme, that he ſhould hold the Tenements to him and his Heirs for ever - 
And further ſaid, That Fohz was diſturbed of the Tenements, by which he was ſeifed in the jg. 
nor, and prayed the opinion of the Court. And this Enqueſt was inſufficient for three Cauſes, 

I. Becauſe the Recognitors have found a diſturbance, and have not found by whom the difur. 
bance was done for if the diſturbance was done by a Stranger without the aſſent or procurementgf 
the Leffor, the Leſſor ſhall not loſe his Inheritance. 

2. They have not found how the diſturbance was done, but generally , the Leſſee was dif. 
bed 3 fo that the Court cannot judge that it was a diſturbance to make the Leſſor to loſe his 
Inheritance. 

3- Whether Livery and Scifin were made, &c. And therefore it appeareth in the Book, tht 
Shard asked the Recognitors,' 1. By whom he was diſturbed ? 2. How he was diſturbed ? 3, If Li. 
very were made upon the one Charter and the other? To the firſt , they anſwered , by the Lefty; 
To the ſecond', by the Sale, ſcil. by Feoffement in fee 3 To the third » upon one and the other; 
and thereupon John did recover, quod nota, a very good Caſe to this purpoſe. _ And he cited il 
the Caſe in 35 H..6. barr. 162. The Maſier of St. Katherine's leaſed three Houſes to one by Inde- 
ture, upon Condition that he ſhould not permit or harbour any lewd woman within the (aid Hoy: 
ſes, if he be warned thereof by the Maſter, or his Servant, and if ſhe ſtay there by the ſpace of fx 
weeks after warning by the Maſier or his Servant, that then the Maſter and his Succeſſors ſhould 
re-enter 3 And it was ſhewed, that the Leſſee did ſuffer ſuch a lewd woman to ftay there, for which 
ſuch a Servant of the Maſter gave warning to him, that he do not ſuffer her to dwell there; ud he 
would not, but ſuffered the ſaid woman to continue there by the ſpace of ſix weeks, for which the 
Maſter did put him out, &c. To-which the Leſſee ſaid, That after the ſaid warning given, the M 
ſter commanded the ſaid lewd woman to be in one of the ſaid Houſes, and continue there for fix 
weeks after; without that ſhe continued there by the Plaintiff. And it was holden by the whole 
Court, that that Replication was not good, becauſe the Indenture is, 20d #0» permittat ay lend 
woman to continue there: As if I be bound to enfeoffe you of one Acre of Land before ſuch a 
day, within which time you difſeiſe me, the ſame is not to the purpoſe, for he had no colour toer- 
ter upon me, and I may re-enterFand make the Feoffement 3 So in the ſame Caſe, the Maſterhadno 
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So it is no plea without ſpecial matter ſhewed : wherefore the Leſſee ſaid, That the Maſter did 
out him, and with force and arms againſt the will of the Leſſee put her in poſſeſſion, and made 
her continue there violently with force againſt the Leſſee's will for fix weeks, &c. and that ws 
holden a good plea. And ſo it is in the caſe of Feoffement before, ſuch ſpecial pleading is god, 
ſeilicet , that he did difſeiſe him, and. kept it with force, ſo that he could not enter : and thelear 
the words word for word of 'the ſaid Caſe : 2 fortiori in the Caſe-at Barr, the ſaid Prohibiti- 
on by word , without an' A& done by which the Executors cannot take the goods, is no brexchef 
the Proviſo. . LE | 

3- It was reſolved , That although the Defendant in the Caſe at Barr had particularly ſhewed: 
ſpecial ac of Diſturbance againſt the words of the Proviſo, That yet the ſaid Fohn ſhould nothdl 
his terme for none ſhall loſe any Eflate, or Intereſt, which he lawfully hath, without ſome #8 
'or default in himſelf; and therefore in this Caſe, foraſmuch as John the eldeſt Son was a Strange 
to this Feoffement, he ſhall not loſe his Eſtate, without Notice given to him of the Provilo, anddf 
the Will of his Father , Qxod noſftrum eft ſine failo ſive defetiu noſtro amitti ſeu in alium transfer u 
poteſt, And the opinion of Popham Chiet Jukiice in Mallorie's Caſe, in the Fifth Part of my Remi, 
fol. 113. That the Feoffee of Land , or Bargaince of a Reverſion by Deed indented and enrolled, 
ſhall not take advantage of a Condition. for non-payment of Rent reſerved upon a Leaſe, up! 
demand by them, without notice thereof given to the Leſſee 3/, nor the Leſſor by acceptance of Rent 
ſhall diſpence with a collateral Condition broken;by the Leſſee, without notice given to the Lelot 
as it is adjudged in Penant's Caſe, _ in the Third Part of my Reports, 64. b. And the Judgemen, 
Hill, 1 Facobi, between Beconſhow Plaintiff, and; Saxthcote and others Defendants in this Court, 
it the Efiate of the Lord of the Manor ceaſe by limitation of an Uſe, and the Uſe and Eſtate there 
of transferred to another , who demanded the Rent of a Copyholder, who denicth to pay the lane 
to him, is no forfeiture, without Notice given to the Copybolder of the alteration of the uſed | 
Eſtate: And another ] udgement in this Court , That the Bargainee of a Manor by Deed inden- ple 
ted and enrolled, ſhall not take advantage of a forfeiture of Copyhold for denial of paiment the 
Rent to him, without Notice given to him of the Bargain and Sale, were all affirmed for g Lok | 
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or VL. Foxe's Caſe. 


| he whole Court. And this agreeth with the reaſon of Barrough's Caſe, Mich. 18 & 19 Eliz. 
wm 4. 4. where Uſes were limited by Fine under this Proviſo,, That if B. at any time during his 
u yer 4 do pay, or cauſe to be paid to the ſaid A. 201i, at the Fontſtone within the Cathedral Church 
pn that then, 6c. the Conuſees in the ſaid Fine and their Heirs ſhould ftand ſeiſed to the uſe 
; B md#his Heirs. And it was refolved by Wray, Dyer, and Manword, that tender of the 20 li. 
| th place according to the Proviſo in the abſence of A. and no Notice of the time of the tender be= 
: - oiven by B. to A. Is not good in Law to make the firſt Uſes, for the incertainty of time during 
te FA of B. and therefore in ſuch caſe notice of the time of the tender ought to be given, alchough 
ref heto whom the paiment ſhould be made was party to the Conveyance, but in ſuch caſe 
es B, will make a tender, he ought to give notice to A. that he will at fuch time make the ten- 
Jer to him » and require him to bethere to receive it; and then if he at the time appointed ma- 
kech a tender , although that A. abſent himſelf, it is a good performance of the Proviſo to make 
the Uſesto ceaſe. But if a man bind himſelf in a Bond to performe the Award of I. $. and T. 8. 
maketh an Award , the Obligor ought to take notice thereot ar his peril, for that he hath bound 
himſelf thereto. And in ſuch caſe no notice is requiſite to be given to him, as it is holden in 1 H.'6. 
fil,g, A man was bounden in an Obligation , upon Condition that if he did accompt before an 
Auditor by the Obligee to be athgned, when he ſhould be required, of certain Receipts of the Ma- 
norof D. and ſhould pay to him the Arrerages that ſhould be found upon his Accompe before the 
id Auditor 3 that then the Obligation ſhould be void : In Debt upon that Bond , The Defandanc 
pleaded, That the Plaintiff did affign him ſuch an Auditor, before whom he accorpted, and that he 
hath been alwaies ready to pay the Arrerages found before the Auditor, if the ſaid Auditor had gi- 
ven him notice : And it was holden by the whole Court, in 18 E. 4. 18, &-24. that the Plea was 
inſufficient, for in as much as he hath bound himſelf thereto, he hath taken upon him to take no 
tice thereof at his peril. And therefore Brian, Vavaſor, and Catesby, Juſtices, agreed, That in the 
fid Caſe of Arbitrament, the Obligor ought to take notice thereof at his peril. And f© they. faid 
it was adjudged in the ſame King's time in the King's Bench: and fo is the Law without queftion, 
wiinfta ſudden opinion in 8 E. 4. 1, So make a good difference, when a man þindeth himſelf to 
docorperform any thing to be awarded, &c. by a ſtranger, he thereby taketh upon himſelf to take 
noticet his peril of all things incident thereunto for the ſaving of his own Bond 3 'But it appeareth 
intheprincipal Caſe, and in the other Caſe beforeſaid, the Law ſhall not compell one to take no- 
ticeof as done between Strangers, or of any thing incertain, upon-pain of Forteiture of his Eſtate, 
or Intereſt, but'in ſuch caſe notice ought to. be given to thoſe who are to have the loſs. | 
4 It was reſolved , That although that now it appearecth , that the Title by-which the Plaintiff 
ckimeth in his Bar to the Avowry was utterly deſtroyed, ( for the Plaintiff claimed by the Will of 
Richard Frances the Father, which Will appeareth was afterwards countermanded by the ſaid Feof- 
ment which the Avowant after pleaded , and which the Plaintiff did confeſs by his Demurrer ) 
jetthe Plaintiff ſhould have Judgement , becauſe that his Count is good , and the Avowant in his 
Replication-to the Bar of his Avowry hath done two things z One, he hath deſtroyed the Title 
which he made by Will ; the other, he hath given to the Plaintiff another Title, ſci}. to have the 
Land for 60. years; *&c. by force of the Uſes declared upon the Feoffement. So that upon the 
whole Record it appeareth ( upon which the Court ought to judge ) that the Plaintiff hath a law- 
fullterme in the Land 3 and that the Defendant wrongfully hath taken his Cattel, and therefore 
Judgement ought to be given againſt the Avowant , and for the Plaintiff, although that the Title 
which he made for himſelf was deſtroyed. And Judgement was entred according]y. . 


Hill.7 Jacobi. 


wu Foxe's Caſe. | 
Na Writ of Second Deliverance by Eliz. Smalman Widow, and Tho, Powys Defendant, which be- 
80 in the Common Pleas, 7 Facobi, Rott. 1546. the Defendant did demurr upon the Bar to 
the Avowry ; and upon the Record the Caſe was ſuch, Edward Fox ſeiſed of four acres of Meadow, 


: Oresof Paſture, and 10 acres of Underwood in Snitton in the County of Shrewsbury, An. 31 


\diviſed them to Gilb. Smalman, and to the ſaid Elizabeth his then Wife, and to Thomas Smal- 
"4, Habendum to Gilbert and Elizabeth for terme of their lives, the Remainder to the ſaid Tho- 
us for his life , yielding during their lives , the yearly rent of four marks, at the Feafts of the 

unclation of our Lord, and St. Michael the Archangel, by equal portions, and afterwards the 
Nu Gilbert Smalman dicd 3 after whoſe death, ſeil. 20 Sept. 3 Facohz, the ſaid Edward Fox by In- 
"ure, for the Conſideration of 50 li, pred' by the ſaid Tho. Powys to the ſaid Edward paid, de- 

©d, granted, ſet, and to farm let to the ſaid Tho, Potyys the ſaid Tenements aforeſaid 3 To have 


to hold to the ſaid Tho. Powys from the day of the date of the faid Indenture, for the terme of 


*9Years, yielding and paying therefore during the ſaid term, to the faid Edw. Fox and his heirs, the 


ly rent of 40 ſhillings, at the Feaſts of the Annunciation of our Lady, and St. Michael the Arch- 


Ugel, or within 2$ days after every of the ſaid Feaſts, and that the ſaid Eliz. did never attorn. And 


* only Point in this caſe was , If the ſaid Demiſe and Grant to Tho. Powys ſhall amount to a Bar- 
gain 
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gain and Sale, ſo that the Reverſion with the Rent thall paſs unto Tho. Powys by the Statute g 
without any attornement. And it was adjudged, that this Demiſe and Grant upon Confider;; 
50 li. doth amount to a Bargain and Sale tor the ſaid years 3 for in caſe when a Frechold or In 
tance paſſeth by Deed indented and inrolled, it necdeth not to have the preciſe words py 
and Sale, but words equipollent , or which doe tant amoznt , are ſufficient 3 as if a than cy 

nanteth in Conſideration of money to ſtand ſeiſed to the uſe ot his Son in Fees if the,Deed w_ 
rolled , it is a good Bargain and Sale, and yet there are not any words of Bargain and Sale, burthe 
do amount to ſo much, as it is holden in Bedel's Caſe, in the Seventh Part of my Reports, 
a man for money alien and grant Land to one and his Heirs, as in tail, or for life, by Deeg Tr, 
ted and enrolled , the ſame doth amount to a Bargain and Sale, and the Land ſhall paſs withou 
any Livery and Seifin. And at the Common Law before the Statute of 27 H. 8. of Uſes, Ita ny 
for money had aliened and granted Lands to one and his Heirs, &c. by that the Uſe of the Lag 
ſhould paſs, for the ſame is a full Bargain, and all the fame was unanimouſly agreed ; but for 
much as the intention of the parties is the Creation of Uſes, it by any clauſe in the Deed it appey, 
eth , that the intent of the parties was to paſs it in poſſeſſion by the Common Law , there ng Ih 
ſhall be raiſed 3 and therefore if any Letter of Attorney be in the Deed or Covenant to make 1; 
very of the Lands, according to the form and effect of the Deed, or other the like, there it ſhallny 
de (; by way of Uſes quis verba intentioni non e contra debent inſeruvire: & verba debent intelig M 
aliquid operentur. But in the Caſe at Bar, the intent of the Grantor may be well colleQed, ty 
he did intend that the Grant ſhould take effe& preſently, and ſhould not depend upon any (ub, 

quent Attornment 3 for the Rent reſerved thereupon was payable preſently 3 and thercfore it ſy 

be reaſon that Tho... Powys the Leſſee ſhould have the Rent reſerved upon the firfi Leaſe for lives Pre 

ſently 3 and that he:cannot have before attornment ( which peradventure ſhall never be done) a 

f much the rather, «becauſe the ſaid Tho, Powys hath no means to compell the tirti Leſſees ty. 

torn 3 But it ſhall paſs asa Bargain and Sale preſently executed by the Statute of 27 Hey, $, ({ 


herj. 
I2Un 


| there needeth noinrollment in this Caſe ) becauſe it is but a terme for. ,years which paſſeth, ar 0 
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eſtate of Freehold, and there needeth no Attornment , becauſe. it is executed by the Statute. 4 
by this conſtruQion ſhall have ſuch remedy, for that which he ought to have, Sce Sir Rowlayl Hy: 


ward”s Caſe, in the Second Part of my Reports , fol. 35. 


Mich. 7 Jacobi. In the Common Pleas. 


| Matthew Manning's Caſe. 


YA 


N Debt for 200 marks by William Clark Plaintiff, and Matthew Manning Allminiſtrator of I 
ward Manning deceaſed, upon plene adminiftravit pleaded, the Jury gave a ſpecial VerdiQtothe 
effect following, which Plea begay Mich, 4 Facobi, Rott. 1829. Edward Manning the inteſtate 4m 
30 Eliz. was poſſeſſed of the moiety of a Mill in Clifton, in the County of Oxford, for the temed 
5& years, of the cleer yearly value of 40 li. and afterwards the faid Ed, Manning, 30 Elis, madehs 
Will in writing , and thereby deviſeth this Indenture and Leaſe of the Farm and Mill in Clift, 
and all the years therein to come to Matthew Manning after the death of Mary Mazning my Wit, 
( which Farm and Millmy Will is, that Mary Manning my Wife ſhall enjoy during her life, cond- 
tionally , that the ſaid Matthew ſhall not demiſe, fell, or give the ſaid Leaſe, but ro leave thelwe 
wholly to John his Son. | In the mean time my will and meaning is, That Mary Manning LGH 
ſhall have the uſe and occupation both of the. Farm and Mill, &c. during her! natural life: Ti 
ding and paying therefore yearly to the' ſaid Matthew Manning, &c. during ber natural lift ſe 
pounds at the Feafts of St. Michael the Archangel, and the Annuuciation of our Lady, &c. and mid 
Mary his Wife his ſole Executriz., and died 3 Mary took upon her the charge of the Will, and hit 
not ſufficient to pay the.Debts of the ſaid Ed. Manning above the ſaid Terme 3* but ſhe entred into 
the ſaid Farm and Mill, and paid to Matthew Manning the ſum of 7 li. according to the ſaid Wil; 
and ſaid, That if ſhe died, the faid Matthew Manning ſhould have the ſaid Farm and Mill afore- 
ſaid; and afterwards the ſaid Mary, 16 years after the death. of her ſaid Husband died intcllate, 
after whoſe death the ſaid Matthew Manning entred into the. ſaid Farm and Mill, and was ther 
poſſeſſed pront lex poſtulat ; And afterwards Adminiſtration of the Goods of the ſaid Edward by 
the ſaid Mary not adminifired was committed to the ſaid Matthew ; and that none of the Profits 
the aid Farm and Mill , which did accrue in the life of the ſaid Mary, came to the hands of the 
ſaid Matthew , beſides the ſaid 7 1, yearly as aforeſaid 3 - And the doubt of the Jury was» If the 
reſidue of the terme'in the-ſaid Farme and Mill ſhould be Aﬀers in the hands of the ſaid Math” 
But I conceived upon trial of the Iſſue at Guild-ball in Lo#don , That the deviſe to Matthew wi 
good , and that there was ſufficient affent to the Legacy , by the ſaid paiment of the Rent of 7 N 
But yet upon the motion of the Plaintiffe's Counſel, I was contented , that the whole ſpecial mit 
ter ſhould be found as is aforeſaid. And the Caſe was argued at the Bar, and at divers ſeveral dajs 
debated at the Bench, and prima facie Walmſley Juſtice conceived , That the Deviſe to Mattheo 
Manning after the death of Mary was void, for the Wife having the ſame deviſed to her during hf! 
lite, the had the whole term, and the Deviſor cannot devile the poſſibility oyer, no more then a man ” 
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par VIII : M atthew Maming's Caſe. 


gre TTOe b- 4 . » 
Joe by grant in his lite 3 for that which the Teſtator cannot doe by no advice of Counſel in his life, 
the Teltator, who is intended to be iops confiliz, ſhall not do by his will; but by grant in his life he 
<znnot grant the Land unto the wife tor her life, the Remainder over unto another, for by the grant 
che wife hath the whole term at leatt, it the fo long live, and a poſſibility cannot be limited by way 
of Remainder 3 and although that the later opinions in the Caſe (where a man poſſeſſed of a Leaſe 
for years, deviſeth the ſame to one tor lite, the remainder over ) have been, that the Remainder was 
dz yet he faid that the old opinion, which hath more reaſon ( as he conceived ) was, that the 
p -mainder in ſuch caſe was void, 28 H. 8, 7 Dyer, Baldwyn and Shelley, that the Remainder is void. 
lefield contrary, 6 E. 6. 74. acc. by Hales and Mowntague, 2 F.6, Deviſe Brook, 13. that the Re- 
mander is void, for the deviſe cf a Chattel for one hour is good for ever. But Col; chief Juſtice, 
Warburton, Daniel, and Foſter contrary, that the deviſe was good to Matthew Manning; and five 
points WEre reſolved by them. | 
|. That Matthew Maxning took it not by way of Remainder, but by way of an executory deviſe, 
and one may deviſe an eftate by his laft wilf in ſuch manner, that he cannot doe by any grant or con- 
reyance in his lite. As it a Man feiſed of Lands in Fee holden in Socage deviſe, that if A. pay 
ſcha fum to his Executors, that he ſhall have the Land to him and his heirs, or in tayl, or for 
life, #c. and dycth, and afterwards A. payeth the money, he fhall have the Land by this executory 
deviſe, and yet he cannot have it by any grant, or Conveyance executory at the Common Eaw 3 but 
well ftandeth with the nature of a deviſe; ' So in the Caſe at barr when the wife dycth it ſhall veſt 
in Matthew Manning as by an executory deviſe, as if he had deviſed that afterwards, that his Son 
has paid ſuch a ſum to his Executors, that he ſhall have his term; or that after the death of 4: that 
A ſhall have the term 3 Or that after his Son ſhall return from beyond the Seas, or that A. dyeth, 
thathe ſhall have it, in all theſe Caſes and other like, upon the Condition or Contingent performed 
the deviſe is good, and in the mean time the Teftator may diſpoſe of it, and therefore in judgment 
of Law, ut res magis valeat, the executory deviſe ſhall precede, and the diſpoſition of the Leafe, rill 
the contingent happen, ſhall be ſubſequent, as in the caſe at Barr it was, and fo all ſhall well ftand 
z For when he maketh the executory deviſe he hath lawfull power, and may well do it; and 
afterwards in the ſame Will he hath lawfull power, and may well deviſe the Leaſe till the Contin- 
oent happen 3 and rheretore it is as much, as if the Teftator had deviſed, that if his wife dycth 


' withinthe term, that then Matebew Manning ſhould have the reſidue of the term 3 and further de- 


viſeth the ſame to his wite tor her life, - | 
2, The caſe is the ſironger, becauſe that this deviſe is but of a Chattel, whereof no Precipe lieth 3 
and which may veſt, and reveſt at the pleaſure of the devifor, without prejudice to any. And 
therefore if a man maketh a Leaſe for years upon Condition, that if he do not ſuch a thing, that the 
Leaſe ſhall be void, and afterwards he granteth the Reverſion over, the Condition is broken, the 
Grantee ſhall take benefit of the Condition by the Common Law, for the Leaſe thereby is abſolute- 
lj void; but in ſuch caſe, if the Leaſe had been for life, with ſuch Condition, the Grantee ſhall toc 
- take benefit of the breach of che Condition 3 for a Free-hold (of which a Precipe lieth ) cannot (o 
ally ceaſe; but is voidable by entry, after the Condition broken, which by the Common Law can- 
not be transferred to. a Stranger 3 and therewith agreeth 1 x H. 7. 17. Br. Conditions 245. 2 Marie, 
by Bromley the ſame difference. os 

3- There is no diffexence when one deviſeth his term for life, the Remainder over 3 and when a 
man deviſeth the Land, or his Leaſe, or Farm, or the uſe or occupation, or profits of his Lands 3 
forina will the intent and meaning of the deviſor is to be obſerved, and the Law ſhall make con- 
liuQion of the words to fatisfy his intent, and to put them in ſuch order and courſe, that his will 
ſhall take effet.. And always the intention of the deviſor expreſſed in his will, is the beſt Expoſi- 
tar, director, and difpoſer of his words : And when a man devifcth his Leaſe to one for life, it is as 
much as to ſay, he ſhall'have ſo many years as he ſhall live, and that if he dyeth within the term, that 
nother ſhall have ic for. the reſidue of the years; and although at the beginning it be uncertain how 
tany years he ſhall live, yet when he dyeth it is certain how many years he hath liyed, and how ma- 
0) Years the other ſhall have, and ſo by a ſubſequent a@ all is made certain. | 

+ That after that the Executor hath aſfented to the firſt deviſe, that it lyeth not in the power of 
k rein to barr him who hath the future deviſe, for he cannot paſs more to another then he 

Melt hath. : 

5. In many Cafes a man by his will may create an intereſt, which by grant or Conveyance at the 
Common Law he cannot create in his life; And therefore when Sir Villiam Cordell Maſter of the Rolls 
did deviſe his Mannor of Melford, &c. in the County of Swffolk to his Executors for the payment of 

debts, and untill his debts ſhould be paid, the remainder to Edward his brother, &c. and made 
Geerge Cary his Executor, and others, and dyed, and after his death the debts were paid; and his 
wite demanded Dower, and one Queſtion amongſt others was moved, What Intereſts or Eſtates 

Executors had ? for if they had a Freehold , then the wife ſhould not have Dower, and if 
had but a Chattel determinable upon the payment of the debts, then ſhe ſhould be endowed 3 

ad this Caſe was referred to Anderſon chicf Juſtice of the Common Pleas, and to Francis Gawdie 
Chief Juſtice of the Kings Bench, before whom the Caſe was at ſeveral daies debated, Paſc. 36 Elis, 
* [ was of Counſel with the Executorsz And it was Reſolved by them, that the Executors had 
ut a Chattel, and no Freehold, for if they ſhould have a Freehold for their lives, then their Eſtace 
ould determine by their death, and ſhould not goe to the Executors of the Executors, and fþ 
debts ſhould remain unpaid z but the Law doth adjudge the ſame a particular Intereſt in the 
fd which ſhall go to the Executors of the Executors, as affetts for payment of his debs. But 
uch eſtate be made by grant, or Conveyance at the ok Law, the Law ſhall adjudge 
H the 
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Maithew Maimiing's Cale. Vart VIII. 


Cn ature 
CID aOIn— n_—_ 
_— 


FOOD LFENL on . : £ 0 - Wkn. 
> n eftatc of Freehold, and ſo a more favourable interpxetation 1s made of a Will in vin 
—__ efiatc to ſatisfy the Will of the dead for the payment of his debts, then of a and GE 
veyance in his litez which he may cnlarge, or make other provilion at his pleaſure, And was 
** Reſolved in the beginning of the reign of Queen Elizabeth, That where a man had iſſue 7 
daughter, and deviſed his Lands to his Executors for the payment of his debts, and untill his debts 


were paid,and made his Executors and died, the Executors entred, the daughter married a Hushand 
and had iſſue and died, and after the debts were paid, It was Reſolved in the caſe of one Gnavay, 
that he ſhould be Tenant by the Courtelie, Vide 13 HB. 7. 13. 27 H.8. 5. 21 Aſ. p.8. 14H, Iz, 

Note Reader, it hath been of late oftentimes adjudged according to theſe Reſolutions, ſe, int. 
dons caſe, Plow. Com. in the Common Pleas : and Paramours caſe, Plow. Com. in the Kings Bench 


Mich. 26. & 27 Eliz. in a writ of Error in the Kings Bench, upon a Judgment given in the Coq... 


mon Pleas; the Caſe was ſuch, Thomas Amner brought an Ejedione firme againſt Nicholas Lid tin. 
204 upon a deviſe made, by Alice Fulleſhurſt for 7 years of certain houſes in London, and upon Nyr. 
pujlty pleaded, the Jury gave a ſpecial verdic, ſc. Hugh Weldon Was ſej{ed of theaid houſes in fee, 
and 24 H. $8. demiſed them to Thomas Perpoint for 99 years, who by his Will in writing 1544, g. 
viſed his ſaid Leaſe in theſe words, I deviſe my Leaſe to my wife during ber life, and after her du 
7 will it go to her Children unpreferred, and made his wite his Exccutrix, and died, his wife entred 
and was poſſeſſed by reaſon of the gift and legacy, and married with Sir Thomas Full:ſhurſt, and 
terwards 2 and 3 Phil. and Mary, Beſtwick, did recover againſt Sir Thomas 140 0. debt in the Con. 
mon Pleas, and by force of a Fieri facias directed to Altham and Mallorie Sheriffs of London, the ſaid 
Term was ſold to Nicholas Loddington the Defendant, and afterwards the Judgment againit Sir7hy. 
mas Fulleſpurſt was reverſed by a Writ of Error brought in the Kings Bench, & yuod ad omni que 
amiſit ratione judicii pred. reſtituatur. And afterwards Alice the wite and Exegutrix dicd, lie 
Fulleſpurſt being then the only daughter who was unpreferred, entred , and made the Leak to the 
Plaintiff Thomas Amuer. And this Caſe was often argaed at barr by the Serjearis in the Common 
Pleas, and at laſt by the. Judges, and; in this caſe 3 points were reſolved by them. ' 

1+ That the ſaid Executory deviſe of the Leaſe after the death of the wife to.the daughter un- 
preferred, was good:3 and there is no difference when the texm, or Leaſe, or houſes, and when the 
uſe, or occupation, &c. is deviſed, and that in all theſe caſes the executory deviſe is good, 

2, That the alc cither by Alice the wife, or by the Sheriff upon the Fieri facias; after that the wik 
was poſſeſſed as Legatory , ſhould not deſtroy the Executory deviſe, although' that the perſon to 
whom the executory deviſe was made, was then uncertain, as-long as Alice the wife lived for the 
aid Alice the daughter might have been preferred in her lite, and then ſhe ſhould take nothing, fo 
that ſuch Executory deviſe which hath dependance upon the firſt deviſe may be made toa perſon 
incertain, and this poſſbility cannot be defeated by any fale- made by the firſt deviſee, &, 

3- That the ſale by the Sheriff by force of the Fieri facius ſhould ftand, although the Judgment 


was after reverſed, and the Plaintiff in the writ of Error reſtored to the value, for the Sheriff who - 


made the ſale, had lawfull authority to ſell, and by the ſale the Vendee had abſolute property in the 
term during the life of Alice the wife 3 and although that the Judgment, which'\was the warrantof 
the Fieri facias, be afterwards reverſed, yet the ſale which was a collateral a& done by the Sheriff, 
by force of the Fieri facias, ſhall not be avoided; for the Judgment was, that the Plaintiff ſhould 
recover his debt, and the Fieri facias js to levy the ſame of the Defendants goods and Chattels, by 
force of which the Sheriff ſelleth the term which the Defendant hath in the right of his wife, as he 
well may, and the Vendee paycth monies to the value of it. ; - And if the fale of the term ſhould be 
avoided, the firſt Vendee ſhould loſe his term, and his money alſo : | And thereupon great inconve- 
nience would follow, that none would, buy of the Sheriff goods or Chattels-in ſuch caſes, and fo 
Execution of Judgment (which is the life of the Law ) - ſhould not be done. And accordingto 
theſe Reſolutions Judgment was given in the Common Pleas for the Plaintiff. And in the Kings 
Bench upon a writ of Errdr the Caſe was after argued at the Bar by Sir Chriſtopher Wray, ad the 
Court there, and-at length the Judgment was affirmed. And ſo the faid z points were adjudged 
in both Courts : And by theſe latter Judgements you will better underſtand the-Law in the books, 
in which there are ſome variance of opinions. 37 H. 6. 30. 33 H. 8. br. Chattels 33. 2 E: 6.9: 


demiſe 13. 28.8. Dyer, 7. 10 Eliz. Dyer, 277, Plow. Com. in Weldons & Paramores Coſe, K 


Nutia judicia poſteriora ſunt in lege fortiora. 


Hil. 
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and Es &c. and therewith agrecth 5 FE. 3. 222. 7 E.3.335. that the year and day ſhall be ac- 


_— aftex the Execution, for by the tran{mutation of the poſſeffion, the Country hath notice 
= oof Vide 4 E. 3. 46. and 11 R. 2. Eſcheas 13. Plow. Com. 356. And the reaſon why a Recove- 
f en 4 Writ of Right where the Trial was Batte], or Grand Athſe, was final to all Strangers, is, 
ah grand notice that men have of Battel, and of the Trial by Grand Afliſe, their Proceedings 
Y Performance arc with fo notorious, famous, and publick Solemnities, and if ſuch Recoveries 
aith {ch Solemnities ſhall not barr him who is out of the Realm, nor Infants, nor Men of z0z ſa- 
* rmerie nor Men in priſon 3 4 fortzor#+ Cuſtom and Proclamations in a private Court of a Manor 
hall not bind them. And the Law in theſe Caſes was grounded upon great reaſon, for he who is out 
of the Realm, in another Country, cannot by intendment of Law have notice of things done with- 
in this Realm > an Infant hath not underſtanding , nor can know his Right either to follow it by 
fatry, or Action 3 SO of a man of nox ſane memorie, who wantcth reaſon and ſenſe to make claim 
© of him who 1s impriſoned, who by Judgement of Law ought to be ##.ſalva & aria Cuſtodia, ſc. 
Salva, as to the party at whole Sute he is impriſoned, becauſe he ought to be impriſoned  ttrong 
that he may not ſcape and arda, in reſped he ovght to be cloſe in Ward, without conference with 
athers, or intelligence of things abroad 3 and he ought not to go out of the Priſon to make his 
aim, And that is the cauſe that a Recovery by default againſt him in a real Action ſhall not bind 
him, but he ſhall reverſe the ſame by Error, as it appeareth in 5 Ed. 3. 50.b. 4 Ed. 2, Diſceit, 51. 
ith, 102. 2 

"Ns, Reader , That a Feme Covert is not mentioned in any of the ſaid Acts, but was bound at 
the Conmon Law by her Non-claim , becauſe ſhe had a Huband who might make. claim, and that 
ws0ne of the cauſes, that the Statute of 34 Edw. 3. cap. 6. ouſted Non-claim: but the Statute 'of 
4 H,7,cap. 24+ excepteth Feme Coverts who are Strangers to the Fine, ſo that ſhe make her Claim 
withi five years after the death of her Husband. And at the Common Law, Men out of the Realm, 
Infants, Men of #01 ſane memorie, and in Priſon , who were not bound to make Claim within the 
jear and day, were perpetually for them and their Heirs exempted to make Claim. And therefore 
it was reſolved, That the ſaid Cuſtom in the Caſe at Bar is fo to be intended, that it ſhall bind him 
who doth not make his Claim , &c. if he be within the Realm, of full Age , of perfe&t Memory 
and out of Priſon 3 for no Cuſtom by the Law can extend to bar thoſe, who by Judgement of Law 
arenot bound to make Claim. But it was reſolved , That if liam Copley had been within the 
Realm at the time of the firſt Proclamations, and afterwards gone out of the Realm, that the Pro- 
chmations ſhould bind him, although that he be extra quatuwor maria, at the time of the other Pro- 
clamations, for he ſhall not defeat the-Lord of his Fine or Forfeiture by his own a. Vide g H.7. 24. 
and the reaſon *of Li#tl. lib. 3. fol. 104. was well obſerved, who having put the Cafe of Non-claim 
of him who is out of the Realm that he ſhall not hurt him in the Caſe of Fine, he faith as follow- 
th, by great reaſon, &c. That a Diſſeifin and a Deſcent , which is matter in fa&, ſhall not ſo much 
grieve him who is ſo difſeiſed when he was out of the Realm at the time of the Diſſeiſin , and alſo 
at the time that the Diſſeiſor died ſeiſed , but that he may well enter, notwithſtanding the Def- 
cent; upon which T'wo things were collected. 

1, That as at the Common Law , If a man was within the Realm at the time of the Fine levi- 
ed, and within the year goeth out of the Realm, he ſhall be bounden 3 So if a man be difſeiſed, and 
aerwards gocth our of the Realm, a Deſcent caſt afterwards ſhall take away his Entry, as appea- 
rth alſo by Litt). 103. 4. | 


Theſecond thing is, That if he who is out of the Realm ſhall not be bound by Non-claim upon 


a Fine, which is a matter of Record , 4 fortiori , he ſhall not be bound by Non-claim upon a Def- 
cent, which is a matter in Fact. If a man be difſciſed , and afterwards is impriſoned , and after- 
wards a Deſcent is calt, it ſhall take away his Entry, and therewith agreeth 9 H. 7. 24.4. And 
ome ſay that in this caſe, that if a man be ſeiſed of Land , and hath Ifſue two Sons Baſtard cigne, 
and Mulier puiſne , and the Father dicth ſciſed, the Mulier being beyond Sea, or within age, or 
impri , or of #0n ſane memorie , and the Baſtard cigne entreth , and continueth in peaceable 


Polſon of the Lands , and hath Iſſue, and dieth, and the L ands deſcend to his Iflue , the Right of 


(heMulier in all the-ſaid Caſes is bound for ever 3 and ſome hold the contrary. 
2, It was reſolved , That foraſmuch as William Copley was out of the Realm at the time of the 
*ath of his Father , although that he was not in the King's ſervice, yet he ſhall not be barred by 
aid Cuſtoms and Proclamations, becauſe he could not by intendment of Law have notice; and 
: the Common Law ſhould not be barred by Non-claim' upon a Fine, or Writ of Right, Bradion , 
0.5, traf}, de Exceptio. Cap. 29. fol. 436. Excuſatur quis quod clameum non appoſuerit , ut i in to- 
to tempore litigii fuit ultra mare quacunque occaſione, Littl. ace. fol. 134.8. Vide g H. 4. 3. 26H.6, 
"mr, 27. 33 H. 6.1. 1 Afſ. p.2. 21 H.,6.24. 2 E. 3. Coron. 153. The Preamble of the Statutes of 


| 261.8, cap, 13. &'5& 6E.6.cap.11. Note, Reader, as to thoſe Caſes which have been put of 


. ltard eigne and Mulier puiſne, I conccive that the better opinion is, That in ſuch Caſes the Mu- 
Kr ſhall be barred for ever; and the reaſon is, becauſe that the continuance in poſlethion, and dying 
clled in peace, and deſcent to his Ifſue maketh him Heir, and his Iſſue ſhall inherit 2s Heir, becaiſc 
barks was legitimate by the Law of holy Church 3 for ( as Bradon, lib. 2. fol. 63. faith ) Matri- 
ow ſubſequent facit quoad ſacerdotiam ( becauſe that they are legitimate by the Common Law ) 
= ous ſncceſſionem, propter conſuetudinem regni que ſe babet in contrarium. And by the Law ot 
"and by the Continuance in poſſciſion, and-dying (ciſed in peace and deſcens, &c, he is adj1 did 


cir to his Father , for although that the Baſtard dieth ſeiſed without Ifſue fo that the Land 60's not 


cend, the Mulier ſhall have it 3 and therewith agreeth the Abridgement of the Book, of #{5/vr >, 
| Hhhh 3 23d 


t the Common Law doth except Infants, thoſe who are out of the Realm , or which are ' 
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582 Sir Richard Lechford's Cale. Parr Vij 
and the rule in 13 E. 1. Baſtardy 28. is ſo tobe intended, Fuſtum 101 eſt aliquem antenatum wn” 
um facere Baſtardum, qui pro tota vita ſua pro legitimo habebatur. Vide29 FE. 3.14. & 39 Af. p te 

And in the Caſe of Legitimation ( which is in Law fo pretious and of fo great eſtimation ) ws fn 
doth not reſpe& Infancy , or other Defects of the Mulicr, but doth preter Legitimation of Boos 
before any bencht of temporal Inheritance. And therefore the Law faith, That by the death of i 

Baſiard eigne in peace, he becometh right Heir, and by conſequence the Mulier is barred. Vide 5E - 
Br. Deſcent 49. 31 A(ſ, p-18. and 22. John Alleyn's Caſe 3 and 33 E. 3. Verdi 48. the fame Gi 

i326 Af. p. 2. Plow, Com. StowelP's Cafe. Vide 10 E. 3.2. the dying ſeiſed of the Baſtard eipne doth 
bind the Right, and the deſcent ſhall not take away the entry only , but allo the right; and thew 
fore a deſcent in that caſe may be a barr of the right , when it ſhall not take away the entry in ca 

of difſeiſin , as a deſcent of Services, Rent, Revertion expectant upon an Ettate tail, c>c, ſh;1j i 

[b] the Right of the Mulier, as it appearcth in 18 E. 2. Baſtardy 26, but ſuch deſcent ſhall not tae 
away the entry or claim of the Diſſeiſce 3. and fo in many other Caſes , as it appeareth by thy laid 
Books afterwards cited in this Caſe. And if a man hath two Daughters baſiard cigne, ang Ms - 
lier puiſne, and they enter and occuple as Heirs, now the Law in favour of Legitimation wij Not 
adjudge the whole poſſeſſion in the Mulier, who. then had the ſole right, but in both : fo that if the 
Baſtard dicth ſeiſed , her Iſſue ſhall inherit 3 and therewith agreeth 17 FE. 3. 59. Baſtardie 32. And 
if in the ſame Caſe the Daughters , ſcil. the Baſtard eigne and Mulier puiſne enter , and make Par 
tition, this Partition ſhall bind the Mulier for ever, 2 E. 2. Baſtardie 19. 21 E. 3.34.6. 30 Aſ. 
but if Parcition be made betwixt two Daughters, where one hath no colour, as to a ſpecial TM 
there the Partition is void, 11 Af p.23. Hugh de Wimondham's Caſe. And an Afliſe of My: 
danceſter doth not lie betwixt the Mulier and the Baſtard eigne, no more then between twy Bro. 
thers » and therewith agreeth Britton, 70. and if the Baſtard eigne entreth , and is ſeiſcd of Ling; 
as Heir, he ſhall be vouched:as Heir, and it he be within age the Plea ſhall demurr, 20 fp, . 
Voucher 129. And if a man hath Iflue Baſtard eigne and Mulier puiſne, and dieth , andthe z. 
ard within ageentreth and is impleaded , he ſhall have his age 3 and therewith agreeth the Book 
in 11 E. 2. Age 3. Which Caſes prove, That when the Baſtard eigne entreth into the Lands, until 
he be interrupted , he is accounted Heir, although that the Mulier be within age , for when the $4. 
ftard eigne is within age, of neceſſity the Mulier puiſne alſo ought to be within age. Vide H.1.2, 
And if a man hath Iflue Baſtard cigne and Mulier puiſne;, and the Baſtard hath Iflue, and dirt 
in thelife of his Father , and. afterwards the Father dieth, the Iſſue of the Baſtard entreth and 9. 
eth without interruption 3 ſome ſay the ſame ſhall barr the Mulier. So if a Baſtard bomber 
marriage entreth , and hath Iflue , and. dieth ſciſed, it ſhall barr the collateral Heir , andtheLord 
by Eſcheat , as well as the Mulier puiſne 3 So if the Baſtard ejgne entreth - and diethſiifed, his 
Wife with Child with a Son , and afterwards the Son is born, he ſhall inherit the Land; fur ins 
much as his Father died ſeiſed in poſſeſſion without interruption , the Mulier ſhall not allege aginf 
the Ifſve baftardy in his Father who is dead. And if the Baſtard eigne dieth ſeiſed , and his Ifie 
endoweth the Wife of the Baſtard 'yet the Mulier ſhall not enter upon the Tenant in Dower, fir 
the right of the Mulier was barred by the dying ſeiſed and the deſcent: Otherwiſe it is of a Def 
cent which taketh away Entry only, and not the Right. The ſame Law in the caſe aforeſaid, if 
the Wife of the Father of the Baſtard cjgne and Mulier puiſne be endowed , yet the Itſue of the 
Baſtard fhall have the Reverſion of it, Canſa qua ſupra. Vide 10 E. 3. Waſte 142. 20 H.2, Bia 

[102] die 29. 2A. Þ. 9. 14 E.3. Baſtardie 26. 13 E, 1. Baſtardie 28, 32 E, 1, Baſtardie 31. 39 E.3.1k 
* laft Caſe. 36 Aſſ, þ. 2. 6E. 3.54. Faux Recovery 2. 10 E, 3. 2. Plow, Com. Talbot's Cafe, 57. ad 
StowelPs Caſe, 373, 374+ Note, Reader, the reaſon wherefore the younger Son who is bom'dv- 

ring the marriage of a lawfull Wife , is called Mulier puiſne, ſex , Filiws mulieratws , is, 

\this word ( Mxlier ) in Latin Itath three fignifications. , r. Sub nomine Mulieris contineiut jut- 
libet Femina. 2, Proprie continetur Mulier que Virgo non eft. 3. Appellatione Mxlieris 'in Lyitw 
Anglie continetur Uxor, So that, Filius natus ex jujta Uxore appllatur in Legibus Anglie, Filw mw 
lieratus , ficut Baſtardns dicitur 4 Greco vocabulo, Baſſaris, i. e. Meretrix, ſeu Concubina, quit fritt- 
atur ex Meretrice frve Concubins. And therewith agreeth Glanvil, 1, 7; c. 1, Duod fi verum 8 
tunc melioris conditionis eft in boc baftardus Filius quam mulieratus, &c.. where he maketh an opp 
ſition of a Son Mulicr, and a Baſtard Son, and there Muljer is taken for Legitimate, procreds # 
Uxore z and Baſtardus, ex Meretrice five Concubina, And therewith agreeth Britton, 70. of Mit 
danceſter, fol. $1. where he ſaith, in the ſame manner, of two Brothers of divers Mothers, and 
tween a Brother Mulier and a Brother Baſtard, &c. And the. Books ip 32 E. 1. Baſtardie 31,664 
Baftardie 24. 39 E.3. 14. 39 Af. p.10. 44 E. 3.12, &c. Littleton ubi ſupra, &c. 
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Hill. 7 Jacobi. 


Baſpole's Caſe. 


Iliam Freeman brought an Action of Debt upon an Obligation of 25 li. bearing date 9 Apri- 

Is, 6 Jacobi, againtt Fohn Baſpole, The Detendant demanded oyer of the Condition, which 

ws, That if the within Joh# Baſpole, &c. ſhall well and truly ſtand to, abide, fulfill, and keep 
he Award, Arbitraiment, Order, Rule, Judgement, and final Determination of Francis Theobald,Gent. 
- liffrently named , elccted and choſen, as well on rhe part and behalt of John Baſpole , as of the 
Gd Wiliam Freeman, tor to order, judge, rule, and final Determination to make of all Matters , 
carts, Debts, Duties, Actions and Demands whatſoever had, made, or depending between the ſaid 
heand IViliam from the beginning of the World until the day of the date hereof, ſo as the ſaid 
Award, Order, and hnal End be made and given up under the Hand and Seal of the ſaid Francis 
Theobald, to either of the ſaid Parties, at or befgre the Feaſt of Saint James the Apolile, «next en- 
ſuing; that then this preſent Obligation to be void 3 and pleaded , That the Arbitrator #ullum fecit 
trbitrium, 6c. de & ſupra Premiſſts in Conditione pred ſpecificat* : The Plaintiff replied , that the 
afitrator 25 J#14ii, an. 6. of the King that now is, by his writing made an Order and Award be- 
eween the ſaid Y/illiam and Fobn, de & ſupra Premiſſis modo & forma ſequentibus , viz. That where 
a Site was depending between the ſaid Fohn Baſpole and William Freeman, for a Debt due by Wil- 
liam Poſpole, Father of the ſaid Fohn Baſpole, deceaſed , to Robert Freeman, Father of the ſaid Wi- 
liam Freeman, deceaſed, which juit Debt was 20 Ui. to be paid by ſeven years then paſt to the aid 
Robert Freeman, and now due to William Freeman, as Adminiſtrator of his Father, which Debt the 
ſaid, John Baſpote, for good contideration, did promile to pay to the ſaid William, as upon good 
proof appeareth to the Arbitrator 3 That the ſaid Fob Baſpole ſhould pay to the ſaid Will. Freeman in 
confideration of the ſaid Debt long due, and for his great coſts in that part ſuſtained, the ſum of 22 1. 
And that after, he requeſted the ſaid Fob. Baſpole to pay the ſaid ſum of 22 1z. which he refuſed to doe, 
upon Which the Defendant did demurr in Law. And two Objections were made againſt this Ar- 
-tramentz 1. Becauſe that the Arbitrament was made of the one part , and not of the other, as in 
7H, 6.40. that one Party ſhould goe quit of all Actions had by the other againſt him; and no- 
thing is ſpoken of the Actions which he hath againſt the other , and therefore void. 2. It doth 
not appear that this matter, of which he maketh the Arbicrament , was the matter only which 
ms betwixt them , for the ſubmiſſion is general of all Actions and Demands , ſo as the ſaid A- 
wed be, &c. So that if he doth not make Award of all Matters in controverſie the Award is void. 
Towhich it was an(wered and reſolved , That as to the firſt the Award was ſufficient and good 3 


| firhere the Award is as well of the one Party as of the other , for the one receiveth money, and 


the other is diſcharged of the Debt, and his Promiſe to pay it. | And it is not like the ſaid Caſe in 
7H. 6, 40. for there one ſhall be diſcharged of Actions, and the other ſhall receive nothing in 
'latifation thereof. Vide 22 Edw. 4.25. To the ſecond Objection it was anſwered and reſolved , 
1,.It appeareth by the Awatd, that it was made, de Premiſſis pred' in Conditione pred* ſpecificat? , 
Which words implie, that he made an Arbitrament of all that which was referred unto him, and 
ofhall it be intended till the contrary be ſhewed and alleged by the other Party 3 For when the ſub- 
miſſion is gencral in all Actions, &c. generale nibil certi implicat, and therefore it well Randeth 
uih the generality of the words, that there was but one Cauſe depending in controverſie be- 
tweenthem. But where the ſubmiſſion is of certain things in ſpecial , and with a Proviſo or Con- 
dition, that the Award be made, de Premiſis, &c. or words which do amount to fo much, there 
It ehoovech that the Arbitrator make the Award of all, otherwiſe it is void. Burt if diverſe things 
nÞccial are ſubmitted without ſuch conditional concluſion, the Arbitrator may-make the Award 
df ay of them. And as it is of diverie paiticular things, ſo it is of diverſe particular perſons : 
And therefore if two on the One part , and one on the other part, ſubmit themſelves, the Arbi- 
ator may make Arbitrament between one of the two of the one part, and the other of the other 
part, and it ſhall be good. 2. Although that there were many matters in controverlie 3 yet if one 
only be ſigniticd to the Arbitrator, he may make an Award thereof; for the Arbitrator is in the place 


of Judge; and his Office is to determine ſecundum allegata & probata, and the duty of the Par- 


es who are grieved, and know their particular Griefs, is to ſignifie their Cauſes of controverlic 
tothe Arbitator, for they are privie to them, and the Arbitrator a ſtranger, and each ought to 
Q&that which lieth ia his knowledge, and if other confiruction ſhould be made, many Arbitra- 


- ents might be avoided 3 for one might conceal a Treſpaſs done, or other ſecret cauſe of Adion 


bren to him, and ſo avoid the Award , Et expedit Reipublice ut fit fins Litium, And the ſame is 
v_h Callamore”s Caſe upon the Statue of Bankrupts, in the Second Part of my Reports, 25 and 
B Which provideth ,” that equal diſtribution ſhall be made of the Bankrupt's Goods between all 
a Creditors, but that is, ( as it is there reſolved ) to be intended of thoſe who will come in and 
"oY their Debts. And hereby you will the better underfiand your Books in 39 H, 6, 9. 22 E. 4. 
» 19H.6.6.b, 2 R.3. 18. 4 Eliz. Dyer 216. $ Eliz. Dyer 242. 
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Hill. 7 Jacobi Regs. 


Sir Richard Lechford's Cale. 


[99] I N an Ejed. firme in the Kings Bench by Thomas Undrel Plaintiff, and Briſtow Elſay Defendant, o 
2 demift made by Will. Copley, 2 No, 2 Fac. Reg. of a houſe and 20 acres of Lands, &«, iq j,, 
in the County of Swrrey for term of one year, the Defendant pleaded that R. Lechford Knight wa 
ſciſed of the Tenements, in which, &c.. in his Demeſn, as of fee, and leaſed them to the Defendant 
for his life, and that Will. Copley did difleiſe him, and made the leaſe to the Plaintiff, and that the 
Defendant did re-enter, &c. and that the Plaintiff replyed and ſaid, that the tenements in which, 6+, 
are, and time out of mind were parcel of the Mannor of Sherwodd in Lee atorcſaid, whereof He 
Lechford Eſquire was ſeiſed, and that the ſaid Tencments in which, ec. are, and time out of ming 
were demiſed and demiſable, &c. by Copy of Court Roll, &c. And that the ſaid Henry Lechford 
at the Court of his Mannor, Anno 2 Eliz. granted the ſaid Tenements to Tho. Copley father of the ſaid 
William Copley, to have and to hold to him and his heirs by Copy of Court Roll, cc. And afteryyq 
the ſaid Thomas Copley died Yeifed thereof of ſuch eftate, which deſcended to the ſaid William Copl 
his ſon and heir, the Lefſor, &c. The eſtate of the ſaid Henry Lechford in the faid Mannor the(gil 
Sir R. Lechford Knight hath, who entred upon the poſſeffion of the ſaid William Copley the ſon, ad 
expulſed him of the Tenements, in which, and demifed them to Briſtow Elſey, as is aforeſaid, y 
whom the ſaid William Copley did re-enter, and demiſed them to the Plaintiff, &c. To which the 
Defendant did re-joyn and confeſs, that the Tenements aforeſaid were parcel of the Mannor, and de 
[+] miſed and demiſable, &c, And the grant by Copy made to the ſaid Thomas Copley, and the deſcent 
to William Copley, prowt, &c. But further he ſaid, That within the ſaid Mannor, there is, ad 
time out of mind, &'c. was ſuch a cuſtom, That if any cuſtomary Tenant of the ſaid Mannor dye 
ſciſed of any Lands, or Tenements, holden by Copy,.&c. in tec-fimple, that every heir of ſuch Te 
nant ſo dying ſciſed, ſhall pay a reaſonable fine for his admittance to be in full Court of the ſaid Ma 
nor by the Lord or his Steward fect or impoſed. And further within the ſaid Mannor there is another 
cuſtom time out of mind, That if any Copyhold Tenant, ſeiſed of any Lands or Tenements hol- 
den by Copy, &c. of the ſaid Mannor in fee-fimple dyeth thereof ſeiſed, and his heir doth notcome 
at the next Court of the {:id Mannor, and claim the faid Tenements, and pray to be adnittd to 
them, &c. then open proclamation ſhall be made in full Court that the ſaid heir come at the ane 
Court to claim the ſame Lands, and to pray to be admitted, and ſo at two other Courts followingof 
the ſaid Mannor the like proclamation ſhall be made 3 and if ſuch heir at any time of the (aid 
Courts in which Proclamation ſhall be made, cometh not to claim the ſaid Tenements, and pri 
to be admitted to them, Then the Lord of the Manner hath always uſed and accuſtomed td ſtil 
them into his hands, as forfeit to him, and pleaded that three proclamations were made at three 
veral Courts, according to the cuſtom; and that the ſaid William Copley, ſon and heir of Thms 
Copley, came not to any of them to claim the ſame Lands, and pray to be admitted tothem: Fir 
which the ſaid Sir Richard Lechford then and yet Lord of the ſaid Mannor , ſeiſed the faid\Te 
nements aforeſaid, in which, &c. as forfeit to him, and leaſed them to the Defendant, as ale 
faid. To which the Plaintiff ſaid, That the ſaid Thomas Copley 10 Fulii, 27 Eliz. as.is aforchid, 
| dyed ſciſed of the faid Tenements, after whoſe death the Tenements aforeſaid, in which, &, 
deſcended to the ſaid William Copley, as aforeſaid 3 And that at the time of the death of the ki 
Thomas Copley, and at the time of the ſaid ſeveral proclamations, the ſaid William Copley wst- 
| fident at Brzxels, beyond the ſeas, extre quatuor maria, © ihi per totum tempus remanebat, andthe 
for all the ſaid time remained untill the firſt day-of Septemb. Anno 1. Fac. Reg, which day ht i- 
turncd from Brzxels aforeſaid into England, And that immediately after his return aforeſaid, thin 
having notice, and not before, of the death of the ſaid Thomas Copley, the ſaid William Copley 30 Sth 
1 Fac. care to the ſaid Sir Richard Lechford, there Lord of the ſaid Mannor, and praycd to beat 
mitted to the Tenements aforeſaid, in which, &c. And offered to the ſaid Lord any reaſonabletne 
for his admittance to them, which the Lord utterly refuſed, &c. Upon which the Defendant did 
demur in Law; And it was adjudged that this Cuſtom and Non-claim ſhould not bar him whows 
beyond Sea ( extra maria) at the time of the proclamations made of his Inheritance, becauſe that 
{ 100 ] who is out of the Realm could not have knowledge by intendment of Law of the death of his Fathe! 
nor of the proclamations made to warn him to come to claim his Inheritance, and pray to be admit 
ted toit. And it appearcth by the Statute of modo levandi fines, made 18 E. 1 That a fine 
vicd of Lands in the Common Pleas, is as high a bar, and of as great force, and of ſo high nat 
in it ſelf, that it doth barre not onely thoſe who are parties and privies to the tine and their hci 
but alſo all people of the world who are of full age, out of priſon, of good memory, and withi 
the 4 Seas the day of the fine levyed, if they do not make their claim within the ycar and day; O' 
And that appeareth alſo by the Statute of Donis Conditionalibus, made 1 3 E, 1. upon which If WB 
concluded, That if the ſublimity of a fine, which is ſo high a barr, and of ſo great force, and of 
puiſſant a nature, and which hath ſuch ſolemnity in ſo high a Court of Record, ſhall pot bar him 
Who is out of the Realm, 2 fortiori Proclamations made ina baſe Court in a private corner, 
not barr him. So Judgment tinal in a Writ of Right in the Common Pleas ſhall bind all far 


gers, if they make not their claim within the year and day after the Judgement and Execution 


OF OO RET TON” COOLEST 


co” w— CEE eas oo. es 


par ViIL John T albot's Caſe. 


Hil. 7 Jacobi. In the Common Pleas, 
John Talbot's Cale. 


o 


0b Chapman brought a Writ of Second Deliverance againſt John Pendleton of two Heifers taken 

] at Albrighton, in a place called Bromley in Albrighton, in the County of Shrewsbury., &c. The 

Defendant made Conuſans as Bailiff to Fobn Talbot Eſquire, and ſaid that the place where, &c. did 

contain three Acres of Paſture, lying in a field called Bromley in Albrighton , and that one John 
Chapman Father of the ſaid John Chapman , whole Heir he is, was feiſed of the faid three Acres of 
paſture in: Fee > and held them of the ſaid Fobn Talbot, as of his Manor of' Albrighton in the ſaid 
County by Fealty, and Sute of Court to the Manor from three, weeks to three weeks, and by the 
Ceryice'to render after the death of every Tenant of the ſaid three Acres of Paſture in which, & c. dy- 
ing hereof ſeiſed , the beli beaſt which the Tenant had at the time of his death in the name of a 
1iot; Of which Services he was ſeiſed by the hands of the ſaid Fob Chapma# the Father, as by the 
hands of his very Tenant, &c. And the ſaid Jobn Chapman the Father ſo being thereof ſeiſed, died 
fiſed thereof : And that at the time of his death he was poſſeſſed of a bealt of the price of 5 li 
25of his proper beaſt z which Ox was this belt beaft which he had at che time of his death, Oc. 
And becauſe the faid Heriot was behind , and not delivered, the Defendant, as Bailiff of the ſaid. 
July Jolhot , did acknowledge the taking of the Cattel aforeſaid in the place where , &c. as infra 
mm &. dominium ſuum , &c.. In bayr of which the faid Foba Chapman, now Plaintiff, faid , 

That before.the ſaid John Chapman his Father had any thing in the ſaid three Acres of Paſture, one 


Joby Barzy was ſeiſed Of a Houſe and a half yeard Land, of-Land-meadow and paſture, containing by - 


climation 50 Acres, in Albrighton aforeſaid, whereof the ſaid three Acres of Patture in; which, & c, 
were parcel, in his demean as of fee, and the ſaid Houſe and half yeard of Lands, meadow and- 
raftute, held of the ſaid Job» Talbot, as of his ſaid Manor by Fealty, . Sute to his Cqurt, -and Heri- 
ot ſervice, after - the death of every Tenant dying. thexeof ſeiſed 3 and that the ſaid Fobx. Barny 

ins. þ (6iſed, of the ſaid Meſſuage and Half yard entirely, Azno 32 Eliz. of three Acxes of Lands 
parce}ofthe ſaid half yard Land , did cnfeoffe the faid John Talbot, to have and to hold to him 
and his Heirs ; And afterwards , Anno 36 Eliz. of the faid three Acres of Paſture in which, &c, 
didenfeoffe the ſaid Fohn Chapman the Father, to have and to hold to him. and his Heirs, who died 
thereof ſeiſed ,, and the ſame deſcended to Fohn Chapman the now Plaintiff, &c. Upon which the 
Avant did:demurr in Law. And: the only Queſtion in this Caſe was , :If che Lord by the pur- 
chaſadf, the faid three Acres of paſture in which , parcel of the ſaid Tenements holden of him by 
Heict exviee; hath extin& his Heriot or not. And the Counſel of the Avowant did: infiſt Rrong- 
lon the words of Litth, lib. 2, cap. wlt. fol. 45. where he ſaith, That notwithſtanding the puz- 
cha of parcel, &c. by the Lord , the Homage and Fealty remain intire to the Lord 3 for the Lord 


 fhlthave. the Homage and Fealty of his Tenant for the remnant of'the Lands and Tenements hol- 


dn of him, as he had before , becauſe that ſuch Services,are not annual Services, and cannot be 
pportioned 3 which reaſon proveth ( as it was urged) that the Heriot ſervice in the caſe at barr 
dth continue, fox this; Service is not annual, ( being due only upon the death of the Tenant ) 
ud cannoe be apportioned becaule it is entire 3 ſcil. optimum animal, So they ſaid, That it ap- 
fenth by. Ligtleton, 1jb. 12, cap. 3. and. 7-E.3. 29.'/Thathe who boldeth by Knights ſervice, ought 
g0ein:perſon, or find another able perſon tor him.Covenably arrayed for the Warr, ic. which, 
bal intire Service ; and yet Littleton faith, ;fol. 49, That if the Lord purchaſe part of the-Land fo 
"iden ; the Eſcuage ſhall' be apportioned, which proveth that the Tenure by Knights ſervicedoth 
*«ma-for the reſidue, and -the reaſon is, as it was urged , becauſe that the entire ſervice was not 
anul, and the ſervice by the body.of,a-man cannot be, apportioned. Alſo they cited the Book 
n34E 3. Heriot 1. where it is holden , That if my Tenant who holdeth of me by a Heriot ali- 
eneth parce! of his Land to another , each of them is chargeable to me of a Heriot ; becauſe it is 
"tre; and although the Tenant purchaſeth the Land again, &e. I ſhall have of him for every part' a 
Neriot, So in the Caſeiat Barr, although that the Lord purchaſeth parcel of the Land , yet he ſhall 
we a Heriot for the reſidue, for that it is entire, and not annual, But it was anfwered and ad- 
ped by the whole Court , That in the Caſe at Barr, the Heriot ſervice was extind&. And firſt 

elolutions in oY 
the whole Court. And in this Caſe theſe Points were reſolved. 

1. That ſome entire Services by alienation of parcel of the Tenancy ſhall be multiplied, ſci. that 
ery ſeveral Alience ſhall-pay a ſeveral entire Service 3 and ſome entire Services, by alienation of 
Patcel ſhall not be multiplied, but the Lord ſhall-be content with one amongſt all the ſeveral Alie- 
is: And as to that, it is to know , that there are four manners of entire Services: 1. When a 
thing entire, be it a Chattel valuable, or a thing of pleaſure, ſhall be rendred and paid by the Te- 
ce, a Gauntlet, or the likez things of pleaſure, as a Faulcon, or other Bird, a Dog, or other 

02s of pleaſure : All ſuch entire Services by alienation of parcel of the Tenancy ſhall be mulci- 


erton's Caſe in the Sixth Part of my Reports were affirmed to be good Law by | 


[6] 


[ 105 ] 


(57 


Wtothe Lord, a Chattel valuable, as a Horſe, an Ox, a pair of Spurrs, Bow and Arrows, a 


ed, and every Alienee ſhall render the entire Service: And yet by the purchaſe of parcel by the - 


, the whole is extinct, as itis reſolved in Brzerton's Caſe. The ſecond is a perſonal Service to 
one by the Tenant to the perſon of the Lord, as Homage, Fealty, Knights fervice, to bz Car« 
| | ver, 
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ms 
ver, Sewer, Butler, or other like perſonal Services to the Lord, and ſome of theſe ſhall mujt; | 
and ſome notz And therefore Homage and Fealty by alienation of parcel ſhall multiply, becauſe} 
when the Tenant doth Homage or Fealty, he doth them from all the Tenements which they how 
of the Lord, ſo that theſe Services extend to the entire Tenancy, and every parcel of it , and a] 
though that the Lord purchaſeth part, yet the Homage and Fealty do remain for the relidue; & 
that alchough Littl. ( as above ) holdeth , That the Homage and Fealty by purchaſe of parce ſhall 
not be extin&, but ſhall remain for the reſidue, becauſe that ſuch Services are not annua 2nd 
cannot be apportioned, the ſame is ratio «na, but not wnzca, as it appearcth before. So Knights "& 
vice, which is an entire Service to be performed by the body of a man, ſhall be alfo multiplied 
the alienation of parcel ; And although that the Lord purchaſeth parcel, the Knights ſervice ſkal 
not be extin&, but ſhall remain for the refidue, quia pro bono publico , and for the defence of the 
Kingdom. And Eſcuage ſhall be apportioned. But the perſonal Service to be Sewer, Caryer, þ,, 
ler, ec. or when the Tenant is bound by his Tenure, To feaſt the Lord and his Family oncej y, 
year 3 and to ride with his Lord in the County of N. at his own charges (vide 10 E.3, 23. in Jily þ 
Bramptoy's Caſe ) by alienation of parcel ſhall not be apportioned nor multiplied : For ſuch Serj, 
which are for the private benefit of the Lord , and are perſonally to be done by a man, ſhallots 
multiplied ; becauſe that they are to be perſonally done by one man only , and multiplicatgy of 
them ſhall be a prejudice, and chargeable to the Lord , and the purchaſe of parcel of the Try 
by the Lord ſhall extin& all ſuch perſonal private Service. The third is, When the Tenant jg 
exerciſe a perſonal Office , asto be Steward of the Court of the Manor, or Baily of the Many, 
Collector of the Rents of the Manor, or Woodward of the Manor , or the like Offices , they y 
alienation of parcel of the Tenancy ſhall not be multiplied , but the Lord may diſtrain each of thy 
in theſe Cafes to doe it , but one only ſhall exerciſe it: And if the Lord purchaſe any partyof ty 
Tenancy , the whole Service Is extin. The fourth is, When the Tenant by his Tenurtſst9 gg; 
manual labour, or work touching Houſes, Lands, or Tenements 3 as to cover or repair they (f 
the Lord's Houſe, to make or repair his Park pale, to plough and ſowe the Lord's Dentahys, 6, 
or to reap his Corn, or to cut his Grafs, or to grind his Corn , or ſuch like ; theſe or othtt &. 
vices by alienation of parcel ſhall not be multiplied 3 for there works are to be done upon ati | 
thing, which cannot be multiplied. - | 
\ "2, It was reſolved , That there is not any difference between annual Services , be they ny 
able , or things of pleaſure, and which ſhall be multiplied , as aforeſaid , and berweet ſich & 
tire Services, not annual :' AS if Lord and Tenant be*to render a Horſe every three, four & fr 
years, or upon alienation , or death 3 in theſe and the like Caſes, if the Lord purchaſth pare 
of = Tenancy, ſach entire Services, not annual, ſhall be aſwell extin@ as the likt wnul 
Services. $3 - | f 
3. It was refolved , That if John Barny had firſt enfeoffed Joby Chapman , the Fatha, if the 
faid three Arcres of Paſture, and afterwards had anfeoffed the Lord of the faid three Acyes eld 
that notwithſianding the Heriot ſervice had remained for the Land which fobx Chapmii, het 
ther, held; and the Cauſe is, - becauſe that Fobn Chapman by his purchaſe of three Art lv 
deth by one ſeveral-and diſtin@ tenure of Heriot ſervice, and therefore the purchaſe of the Li 
of any part of the reſidue whieh Joh Barny held ſhall extin&on]y the Service which he ought 6 
_ ; and not the Heriot which Job Chapman , by reaſon of his diſtin and ſeparate Sari, 
ought-to pay; Ys: #: ohpow 
. 4+ There is a difference betyeen Heriot Service, and Heriot Cuſtom , as to the extinguiſimet 
thereof, when the Lord purchaſeth parcel of the Tenancy : For if the Lord purchaſerh pint) d 
the Tenancy, the Heriot ſervice- is extin&: 'But if the Cuſtom of the Manor be, 'That upon th 
death of every Tenant of the Manor, who dieth ſeiſed of any Lands holden'of che Matt; 
Lord is to have a Heriot ; although that the Lord purchaſcth parcel of the Tenancy , yet Lord 
ſhall have'a' Heriot by the 'Cuſiom of the Manor for the reſidue ; for he remainerth Tenant wit 
Lord, and the Cuſtom doth extend to every Tenant : Look , Reader, the Books cited inI- 
ton's Cale," for theſe Differences, where the Reaſon of them appeareth. _ ; 


- 
, 


. 


SS 


=zErTS7T ES? =©=7 


I Ss 


> Fave =Ez 


——— ————— 


Parr VIIL DoRor Bonhant's Caſe 


Hill. 7 Jacobi. In the Common Pleas: 


Do@&or Bonhams Caſe. 


Hmas Bonham DoQor in Philoſophy and Phyfick brought an anRion of falſe impriſonment 
againſt Henry Atkins, George Turner, Thomas Mounford, and Fobn Argent, Doctors in Phylick, 

1nd Jobn Tayler, and William Bowden Yeomen , For that the Defendants the 10 of Novemb. 4. 7a- 
ahi, did impriſon him, and detain him in priſon by the ſpace of 7 days. The Defendants plead- 
4 the Letters Patents of King Henry the 8.bcaring date the 23.0t Septemb. in the 10 yearof his reign, 
which he reciteth > ©zod cum regzi offiicii ſui munus arbitrabatur ditions ſue hominum falicitati 
ont xatione conſulere, id autem vel imprimis fore fi improborum conatibus tempeſtive occurreret, &c. By 
the fame Letters Patents the King granted to Fohn Chambre, Thomas Linacre, Ferdinando deVidtoria, 
Joby Holſwel, Fohn Frances, and Robert Taxley, quod ipfi omneſque homines ejuſdem facultatis de & 
in civitate London ſint in re & nomine unum corpus & communitas perpetua, per nomen Preſidentis & 
Collegii, five communitatis facultatis medicine London, &c. And that they might make meetings and 
Ordinances, © c. But the Caſe at Bar doth principally conſiſt upon two Clauſes in the Charter. The 
Conceſſimus etiam eiſdem Preſidenti & Collegio ſeu Communitati es ſucceſſoribus ſuis , quod nemo 

in difis Civitate, aut per ſeptem millaria in circuit ejuſdem exerceat ditiam facultatem Medicine, niſi 
ad bye predifi, Preſident. et Comunit, ſeu ſucceſſores ſtor, qui pro tempore fuerint, admiſſus ſit per ejuſ= 
lim prefidentis et Collegii Literas figillo ſuo communi figillat. ſub pana centum ſolidorum quo prolibet 
menſe quo 1104 almiſſus eandem facultatem exercuerit, dimidum inde Domino Regi et heredibus ſuis, et 


(6 ] 


dinidium dif. Prefidenti ct Collegio applicand. &c. The ſecond clauſe is, which immediately follow- | 1 14 ] 


«hin theſe words, Preterea voluit et conceſſit pro ſe et ſucceſſoribus ſuis (quantum in ſe fuit ) quod 
per Prefident, et Collegium predift. Communitat. pro tempore exiſt, et eorum ſucceſſores imperpetuum, qua- 
tur ſngulis annis per ipſos eligerent qui haberent ſuperviſum et ſcrutinium, corretionem et gubernatio- 
new.omnium et ſingulorum diet, Civitatis Medicorum, utentium facultat. medicine in eadem Civitate, 
ac dlirum Medicorum forinſecorum quorumcunque facultatem illam Medicine aliquo modo frequentanti- 
un auentium infra eandem Civitatem ez ſuburbia ejuſdem, ſe infra ſeptem millaria in circuitu ejuſ- 
dem Cinitatis, ac punitionem eorundem, pro dilidis ſuis in non bene exequend, faciend, et utend.illa : 
nec #on ſuperviſum et ſerutinium onnium medicinarum, et earum receptionem per difior Medicos ſeu ali- 


quem eorem hujuſmodi legis dif. nuper Regis pro corum ja curand, et ſanand. dand. impo- 


nexd, et mtend. quoties et quando opus fuerit, pro commodo et utilitat. eorundem ligeorum difti nuper 
Regis: Tha quod punitio eorundem Medicorum utentium dif}, facultate Medicine fic in premiſſ, delin- 
 yuentinm per fines, amerciamenta et impriſonament. corporum ſuorum, et per alias vias rationabiles et 
emgruas exequeretar, as by the faid Charter more fully appeareth. And that by force of the (aid 
Litters Patents, The ſaid Thomas Chambre, Thomas Linacre, &c. and all the men of the ſame facul- 


_ tinthe ſaid City were #num Corpus, et communitas perpetua ſive Collegium perpetuum. And after-= 


Wards by A@ of Parliament, Az. 14 H. 8. It was cnaGted, That the faid corporation, and every 
gant , article, and other things in the (aid Letters Patents contained and ſpecified, ſhould be ap- 
Prored, granted, ratified, and confirmed, in tam amplo et largo modo prout poterit acceptari, cogitari, 
| & conftitui per eaſdem Literas Patentes, And further it was enacted, That the ſaid 6 perſons named 


_ Intheſaid Letters Patents, as Principal of the faid College, and 2 others of the ſaid College, who 


Thould be named Eled: , and that the faid Ele&s ſhould chooſe one of them to be Prefident, as by 
the aid Ac appeareth : And further they pleaded the AQ of 1 Marie, by which it is enacted, 2zod 
{#edam conceſſio per Literas Patentes de incorporation, fat, per-preditt. nuper Regem Medicis London. 
"tonnes clayſule et articuli content. in eadem conceſſione approbarentur , concederentur, ratificarentur ex 
firm, per predid. nuper Parl. In conſideratione cujus inattitat. fuit authoritate ejuſdem Parliaments. 
qudpred. ftatut, ct af}, Parliament.” in omnibus articulis et clauſulis in eodem content. extunc impoſte- 
rum farent et continuerent in pleno robore, &&c. And further it was enacted, That whenſoever the Pre- 
fdent of the College or Commonalty of the faculty of Phyſick,of Lond for the time being, or ſuch as 
the ſaid Preſident and College ſhall yearly , according to the tenor and meaning of the ſaid AF, autho- 
"ire to ſearch, examine, correti and puniſh all offenders and tranſgreſſors in the ſaid faculty, &c. ſhall 
ſend or commit any ſuch offendor or offendors for bis or their offence or diſobedience, contrary to any ar- 
tle or elauſe contained in the ſaid grant or ati, #0 any ward, goal, or priſon within the ſame City (ths 
Tower of London except) that then from time to time the Warden, Goaler or keeper, &c. ſhall receive, 
vc, ſuch perſon ſo offending &c. and the ſame ſhall keep at his proper charge without hail or mainpriſe, 
Sui ſuch time as ſuch offendor or diſobedient be diſcharged of the ſaid impriſoument by the ſaid Preſi- 
"tt and ſuch perſons as ſhall be thereunto authoriſed, #pon pain that all and every ſuch Warden, Gao- 
»&c, doing the contrary, ſhall loſe and forfeid the double of ſuch fines and amerciaments as ſuch of- 


fender and offenders ſhall be aſſeſſed to pay by ſuch, as the ſaid Preſident and College ſhall authorize as 
eforeſaid,, ſo that the fine and amerciament be not at any one time above the ſum of 20 1. the one moity 


© the King, the other moity to the Preſident and College, &c. And further pleaded, That the ſaid 
: _ Bonham the 1oth. of April, within London, againſt the form of the faid Letters Patents; and 
-_ aid Ads, exercebat artem Medicine non admiſſus per Litteras pred.  Preſidentis et Collegii ſigillo 
IO — figillat. ubi revera pred, Tho. Bonham fuit minus ſufficiens ad artem Medicine 
1a, 'By force of which the (aid Thomas Bonham 30 April 1606, was ſummoned in Loydox 
7 the Cenfors os Governours of the College, to appear before the Prefident and Cen. 
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{ors, and Govern k - 
ing, Tape premiſiis examinand'. At which day the faid 7 homas Bonham came before the Preſidere 


and Cenfors, and was examined by the Cenſors de ſeientia ſua in facultate ſua Medicine adminifiray, 
Et quia pred. Thomas Bonham ſic examinatus minus apte et inſuffictenter in pred, arte medicin, *_ 
ſpondebat, et inventus fuit ſuper examinationem pred. per pred, Preſident. et Cenſores minus ſufficiey, 


minatus, et interdiqus per ipſum Preſident. et Cenſores, de cauſis pred. ad artem medicine adminiſtrayg 


er unum menſem et amp 
Fe adtunc e ibid. confideratum fuit per pred. Preſident. et Cenſores, quod pred. Tho. Bonham projn. 


fenſis et inobedientia pred. adtunc et ibid. ordinaverunt et decyevernnt, quod pred. Tho. Bonham jv 
carcerem mandaretur ba. remanſur. quonſque abinde per Preſident, et cenſores, ſeu gubernatores Collgi 


Goal, &c. which is the ſame impriſonment. The Plaintif replied and ſaid, That by the faid4& 
of 14 H. 8. it was further enacted, And where that in the Dioces of England, out of Londn, is 
at like to find always men able ſufficiently to examine ( after the Statute ) ſuch as ſhall be adnited 
exerciſe Phyſick in them, that it may be enatted in this Preſen# Parliament , That no Perſon frombne- 
forth be ſuffered to exerciſe or prafiiſe Phyſick, through England , until ſuch time that be be examined 
at London by the ſaid Preſident and 3 of the ſaid Elefis, and to have from them Letters Teſtimmid 
of their approving and examination , Except be be a graduate of Oxford or Cambridge , which bas 
accompliſhed all things for bis form withowt grace: And that the Plaincif in the year of ourLod 
I595. wasa Graduate, ſc. a DoQtor in the Univerſity of Cambridge, and had accompliſhed all things 
concerning his degree for his form without grace , by force whereof he had exerciſed and praftied 
Phylick within the City of London, until the Defendants had impriſoned him, 8c. upon whichthe 
Defendants did demur in Law. And this caſe was often argued by the Serjeants at Bar in diverſe 
ſeveral Termsz And now this Term the caſe was argued by the Juſtices , and the effec of their 
arguments who argued againſt the Plaintif (which was divided into three parts) ſhall be firſt repor- 
ted. The firſt was, Whether a DoGor of Phylick, of the one Univertity or the other, beby the 
Letters Patents, and by the body of the Ad of 14 H. 8. reſirained to praQtiſe Phyſick within the 
City of London, &c. The ſecond was, If the Exception in the ſaid At of 14 H. 8. hath excptd 
him or not. Thethird was, That his impriſonment was lawful for his ſaid diſobedience. Anda 
to the firſt, they did relie upon the Letter of the grant , ratified by the ſaid AR of 14 H, 8. which 
isin thenegative, ſe. Nemo in difa civitate, &c. exerceat difiam facultatem niſi ad hoc per predifi.Ite- 
fidentem et communitatem, &c. admiſſus fit, &c. And this propoſition is a general negative, and Gm 
rale difium eft generaliter imtelliftendum ; and nemo excludeth all; and therefore A Doctor of theone 
Univerſity or the other, is prohibited within this negative word Nemo. And many caſes werepit 
where negative Statues ſhall be taken ſtri&e et excluſws , which I do not think here neceſſary tot 
cite,» Allo they faid, that the Statute of 3 H. 8. cop. 11. which in effed is repealed by this at 0f14 
H. 8. hath a ſpecial proviſo for the Univerſity of Cambridge and Oxford, which being here leftout, 
doth declare the intention of the makers of the AQ, that they did intend to include them within 
this general prohibition. Nemo in dica Civitate, &c. Asto the two points, they ſtrongly held, that 
the faid latter clauſe, And where that in the Dioceſes of England out of Londox, &c. this clauſe 
cording to the words doth extend only to places outof Landon, and ſo much the rather , becaue 
that they purview for Loxdon before, Nemo in difia Civitate, &c. Alſo the makers of the A, pit? 
diſtinion betwixt thoſe who ſhall be licenſed to praftiſe Phyſick within London, &c. for tit) 
ought to have the admittance and allowance of the Prefident and College in writing under thei 
Common Seal ; but he who ſhall be allowed to praQiiſe Phylick throughout England out of Londmn 


ought to be examined and admitted by the Prefident and 3 of the Eles, and ſo they (aid, that it 


was lately adjudged in the Kings Bench, in an Information exhibited againſt the ſaid DoZor Bonbon 
for prattiſingof Phylick within London for divers Months. As tothe third point they ſaid, Tift 
for his contempt and diſ-obedience before them in their College, they might commit him.to priſon, 


tor they have authority by the Letters Patents and AG of Parliament , And therefore for m_— 
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tempt and miſdemcanor before them they may commit him. Alſo the Act of 1 Marie hath given 
them power tO commit them for every offence or di{- obedience contrary to any article orclauſe con- 
ecined in the ſaid grant or Act, But there is an expreſs Negative Article in the ſaid grant , and 
ratified by the Act of 14. H. 8. Duod Nemb in dicia Cavitate, GCC. exerceat, &c. And the Detendants 
have pleaded , that the Plaintif hath practiſed Phylick within London by the ſpace of one month, 
vc. And therefore the Act of 1 Marie hath. authorized them tor to impriſon him in this caſe 3 for 
which cauſe, they did conclude tor the Detcndants againſt the Plaintif. But it was argued by Coke 
Chief Juſtice, Varburton and Daniel Juſtices of the Common Pleas to the contrary. And Daniel 
conceived, That a Dodor of Phylick of the one Univerſity or the other, &c. was. not within the 
body of the AR . and if he was within the body of the At, that he was excepted by the ſaid lat- 
ter clauſe 3 but IVarburton argued againſt him for both the points: and the Chief Juſtice did not 
ſpeak to theſe 2+ points, becaufe that he and Warburton and Daniel did agree, that this ation 
was clearly maintainable for 2. other points. , But to the 2. other points he and the ſaid -2; 
ather- Juſtices Varburtts and Daniel did ſpeak, ſc. 1, Whether the Cenſors have power for 
te Cauſes alleged in their barr to fine and imprifon the Plantif. 2. Admitting that they haye 
power tO do it, if they have purſued their power. But the Chicf Juſtice before he argued the 
nts in Law , becauſe that much was ſaid in the Commendations of the DoQors of Phylick 
of the ſaid College within Loxdox , and ſomewhat (as he conceived;) in derogation of the Di 


nity of the Doctors of the Univerſities, he firſt attributed much to the DoQors of the ſajd 


College within London , and did confeſs that nothing was ſpoken, which was not due to their 
merits; but yet that no Comparifon was to be made, between that private College, and;any 


(b) 


of the Univerlitics of Cambridge and Oxford, no more than between the Father. and his Chil: A 


dren; or- between the Fountain and the ſmall Rivers which deſcend from "thence + '. The Uni- 
vality is Alma mater , from whoſe breaſts thoſe of that private College have. ſucked , all their 
ſcience and knowledge ( which I acknowledge to be-great and profound ) but the Law ſaith, 
Indeſeit lex filios caftigare parentes: the Univerſity is the fountain, and. that and the- like 
private Colleges , are tanquam rivuli , which flow from the Fountain, & melius eft petere fon- 
ter quam ſeftari rivulos, Briefly , Academia Cantabrigie & Oxonie ſunt Athene nofire nobliſiime, 
regiti ſoler', occuli & anime regni , unde Religio , humanitas, et dofirina .in omnes regni partes 
aber” diffunduntur. But it is true ,, Nunquam Sufficiet copia laudatoris , quia nunquam deficiet 
materiw laudis 3 and therefore the Univerſities exceed and excel all private Colleges , tanguam in- 


ter vibe cupreſſics. And it was obſerved in the ſaid Letters Patents , and the, King,-.and- the | 


Parliametit in the Act of 14 H. 8. in making 'of a Law concerning Phyficians ,. tor the more 
aſety"and health of men therein followeth the order of a good Phyhician ( Rex enim omnes artes 
enſetor babere in ſcrinio petoris ſui ) for, «Medicina eft duplex , removens, & promavens; removens 
mobum, & promovens ad ſalutem, And theretorg 5. manner of perſons who more hurt the body of 
menthan the diſeaſe it ſelf, aretobe removed 3 1. improbi. 2; avari, qui medicinam magis avaritie ſues 
eauſs quam! ullius bone conſeientie fiducia profitentur : 3 malitiofi : 4. temerarii: 5, iſ and of the 
oterpart, 5, manner of perſons were to be promoted, as appearcth by the ſaid A, ſc. thoſe-who 
were, 1; profound, 2, ſad, 3. diſcreet, 4. groundedly learned, 5, profoundly fiudied. And it was well 
ordained, That the profeffors of *Phylick ſhould be profound, ſad, diſcreet. &c, and not youths, who 
laveno/gravity and experience 3 for as one faith, In juvene Theologo conſcientie detrimentum, in ju- 
aw lod, burſe decrementum , in juvene Medico camiterii incremeutum. And it ought to be pre- 
ſumed, every Dofor of any of the Univerfitics to be within the Statues, ſe. to be profound, ſad, 
diſcreet, groundedly Tearned,. and: profoundly ftudied , for none can there be Maſter of Arts ( who 


' K#Dodtor of Philoſophie) under the ſiudy of 7. years, and cannot be Door in Phyſick un- 


F7.'years more in the ſtudy of Phytick : and that is the cauſe that the Pfaintif is named. in 
the Declaration , DoRor of Philoſophy, and Doctor of Phylick , quis oportet Medicum efſe Phi- 
Wopbum, «bi enim Philoſophus deſinit , incipit Medic : As to the 2. POwgh upon which. the 
Ghief Juſtice , Warburton, and Daniel gave judgement. 1. It was Reſolved by them , That 
thtkid Cenfors have not the power to commit the Plaintif for any of the Cauſes: mentioned 


 nthebatr., and the cauſe and reaſon. thereof ſhortly was, That the ſaid clauſe which giveth pow-. 


tothe ſaid Cenſors to fine and imprifon , doth not extend to the ſaid Clauſe, ſc. _ nemo 
"09s Civitate, &c, exerceat dittam facultatem, &c. which prohibiteth every one to practiſe Phy- 
lick within London, &c. without licence of the Prelident and College; but extendeth only to punith 

ewho praQiſc Phyſick within London pro delifiis ſuis in non bene exequendo faciendo et utendo fa- 
altar Medicine, by tne and impriſonment : So that the Cenſors have not power by the Letters P:- 
tents and the Act to fine and impriſon any for practiſing of Phylickwithin London, but only pro deliciis 
Jt in non bene exequendo,8c. for ill and not good uſe and pratiſe of Phyſick.And that was made ma- 
nifeſt by 5. reaſons, called vividie rationes, becauſe they had their vigour and life fromthe Letters Pa- 
tents,” and the A it ſelf. And the beſt Expoſitor of all Letters Patents, and Adts of Parliament, arc 
the Letters Patents and the Acts themſelves, by conſtruction, and conferring all the parts together, 
m- Statuti interpretatrix eſt (omnibus particulis ejuſdem inſpefis ) ipſum Statutum; And Injuſtum 
I uhh totalege inſpetia una aliqua ejus particula judicare vel reſpondere, The tirlt reaſon was, that 
theſe two were two abſolute , perfect and diſtin Claules, and as parallels, and therefore the one 
Uq not -extend to the other for the ſecond beginneth, Preterea voluit & conceſſit, &c. and the 

nch concerning fine and impriſonment, is parcel of the, ſecond clauſe. 2. The firlt clauſe 


| prohibiting the” practiſe of Phyfick, &c. doth comprehend 4. certainties; 1. certainty of 


the thing prohibited , ſc. practiſe of Phylick 3 2. Certainty of the time, ſc. practiſe 


tor one moneth z 3, Certainty of penalty ſc. 51. 4. Ceitainty in diſtribution, ſc. one 


Liii 2 moiety 
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moyety to the King, and the other moyety to the College 3 and this penalty he who praGiiſeth Phe. 
lick in Loxndox doth incurr, although he praiſe and uſe Phyfick very well, and profitably fo th 
body of man and upon this branch the Information was exhibited in the Kings Bench. py - 
clauſe to puniſh deliJa in non bene exequendo, &c. upon which branch the caſe at barr iangs . 
altogether incertain , for the hurt which may e@me thereby may be little or great , leve vel grave 
exceſſive or ſmall, &c. And therefore the King and the makers of the AQ, cannot for ſy uncer. 
tain offence impoſe a certainty of time , or time of impriſonment, but leave it to the Cenfors 
puniſh ſuch offences, ſecundum quantitatem delidi , which is included in theſe words , per finer ,. 
merciamenta , impriſonamenta corporum ſnorum , & per alias vias rationabiles & congruac, 2. th 
harm which accrueth by #o# bene exequendo, &c. doth concern the body of man ; and thereforef 
is reaſonable that the offender ſhould be puniſhed in his body, ſc. by impriſonment; but he who 
praRiſcth Phyſick in London in a good manner , although he doth it without leave, yet it js _ 
any prejudice to the body of man. But the Clauſe of non bene exequendo,&c. doth not Prelcris 
any time certain , but at what time ſoever he miniſtreth Phyſick 20x bene, &c. he ſhall be punigy 
by the ſaid 2. branch: And the Law hath great reaſon in the making of this diſtinQtion, for dives 
Nobles, Gentlemen, and others come .upon divers occaſions to Loxdon 3 and when they are he; 
they become ſubje& to diſcaſes , and thereupon they ſend for their Phyſicians into the County 
who know their bodies and the cauſes of their diſeaſes 3 now it was never the meaningf th, 
A to barrany one of his own Phyſician 3 and when he is here he may praGiſe and miniſter Phy. 
ſick to another by 2. or 3. weeks, &c. without any forfeiture; for any one who praQtiſeth Phyfck 
well in London (although he hath not taken any degree in any of the Univerſities) ſhall forfeitns, 
thing, if not that he praiſe it by the ſpace of a month 3 and that was the Cauſe, that the tine 
of a month was put in the AR. 4. The Cenlors, cannot be Judges, Miniſters, and parties, Jude. 
es, to give ſentence or Judgment 3 Miniſters, to make ſummons; and Parties, to have the nyj 
of the torſgiture , quis aliquis non debet efſe Fadex in propria cauſa , imo iniquum eft- aliquen ſy, 
rei eſſe 55 on 3 and one cannot be Jude and Attorney for any of the parties ; Dyer 3 E.6, 6,18 
E.3.15. 8H. 6. 19.20.21. E.'4.47.-&c. And it appeareth in our Books , that in many (ils 


| the Common Lawdoth controll. Ads of Parliament, and fometimes ſhall adjudge them to heyil, 


for when an A& of Parliament is againſt Common right and reaſon, or repugnant , or impoſſible 


| to be performed, the Common Law ſhall controll it, and adjudge ſach A& to be vid; ad 


(b) 


therefore in $ E. 3. 30. Thomas Tregors Caſt upon the Statue of Weſt, 2. Cap. 38. and Artical ſy 
per Chartas, cap. 9, Herle faith, Some Statutes are made againſt Common Law and right; which 
thoſe who made them would not put in execution : The Statute of Weſt. 2. Cop. 21. gi W'2Writ 
of Ceſſavit beredi petenti ſuper heredem tenent. & ſuper cos quibus alienatum fuerit bujuſmli te- 
nementum : and yet it is adjudgedin 33 E. 3. Ceſſavit 42. where the Caſe was, Two Coparctnes 
Lords and Tenant by Fealty and certain Rent , one Coparcener had iſſue and dyeth 3 the Aumntad 


the Neece ſhall not joyn in a Ceſſavit , becauſe that the heir ſhall not have a Ceſſavis for the ceſſerin 


the time of his anceſtor. F.N. B. 209. F. and therewith agreeth Plow. Com. 110. and thents 
ſon is, becauſe in a Ceſſavit the Tenant before Judgment may render the arrerages and da 
and hold his Land again , and that he cannot do when the: heir bringeth a Ceſſavit for the ceſſerin 
the time of his anceſtor , for the arreragesincurred in the life of the ancetior do not belong to 
the heir; and becauſe that it ſhall be againſt right and reaſon , the Common Law ſhall adjudeethe 
faid Act of Parliament as to that point void. The Statute of . Carliſle made 35 E. 1. cnadeth, 
That the Order of the Ciftertians , and Auguſtines who have a Covent and Common Seal, thatthe 
Common Seal ſhall be in the keeping of the Prior, who is under the Abbot, and 4 others df the 
moſt grave of the houſe ; and that any deed ſealed with the Common Seal, which is not. in 
keeping ſhall be void : and the opinion of the Court , ( Anno 27 H. 6. Annuity 41. ) was, thit 
this Statute was void, for it is impertinent to beobſerved , for the Seal being in their keeping, ti 
Abbot cannot ſeabany thing with it, and when it is in the Abbotshands, it isout of their keyity 
ipſo fatto 5 and if the Statute ſhould be obſerved , every Common Scal ſhall be defeated npon 2 
limple ſurmiſe, which cannot be tryed. Note Reader the words of the ſaid Statute'of Cali 
which was made 35 E. 1. which is called Statutwm Religioſorum are , Et inſuper ordinavit' Dimn! 
Rex & ſtatuit, quod Abbates Ciceſter, & premonſtraten. ordin.religioſorum, &c. de cetero habeantſg 
Commune,& illud in Cuftodia Prioris Monafterii ſue domns, & quatzor de dignioribus & diſcretioriiu® 
juſdem loci conventus ſub privato figillo Abbatis ipfues loci euſtod.depon. Exc. Et i forſan aliqus ſcripts 
gationum, donationum, emptionum, venditionum, alienationum, ſeu aliorum quorumcunque cons 
z#m alio figillo quam tali figillo communi, ficut premitt. cuſtodit. inveniant2 modo figillats, pro null yen 
habeantur omnique careant firmitate, So the Statute of 1. E. 6. cap.14. giveth Chauntrics, &c- tothe 
King, ſaving to the Donor, 8c. all ſuch rents, ſervices, &c. and the Common Law doth coitt 
it, and adjudge the ſame-void as to ſervices, and the Donor ſhall have the Rent, as a Rentſeck difh, 
of Common rightfor it ſhould be againſt, common right and reaſon that the King ſhould hold 
any ,, or do ſervice to any of his ſubje&s, 14 Eliz. Dyer 313. and fo was it adjudged Mich.16 
& 17 Elis. in the Common Pleas in Strowds.caſe. So if any Ac of Parliament giveth to anſ40 
hold, or to have Conuſans of Pleas of all manner of pleas ariſing before him within his Manner 
D. yet he ſhall hold no plea, to which himſelf is party 3 for, as hath been ſaid , iniquum oft qu? 
fax rei eſſe Judicem, 5. If he ſhall forfeit 54. for one month by the firſt clauſe, and ſhall be puniſhe 
tor praCtiſing at any time by the ſecond clauſe , two abſurditics would follow , 1. that one 
be puniſhed not only twice, but many times for one and the ſame offence, And the Divine fal 
Duod Deus non agit bis in idipſum 3 and the Law faith, Nemo debet bis puniri pro uno delifie. 2: | 
ſhould be aſurd, by the firſt clauſe to puniſh praQtifing for one moneth , and not for leſſer ww 
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by the 2. to puniſh pradiſing not only for a day, bur at any time, fo he ſhall be puniſhed by 
the firſt branch for one moneth by the forfeitureof 57. and by the 2, by fine and impriſonment , 
without any limitation tor every time of the moneth in which any one doth praQtiſe Phytfick. 
And all theſe reaſons were proved by two grounds, or Maxims of Law 1. Generalis Clauſula 
non porrigttur ad ea que ſpecialiter ſunt comprehenſa, And the Caſe between Carter and Ringftead, 
fill, 34- Eliz. rott. 120. in the Common Pleas , was cited to this purpoſe, where the caſe in ef- 
{+ was , That 4: ſeiſed of the Mannor of Staple in Odiham in the County of Southamptox 
in Fee, and alſo of other Lands in Odiham aforeſaid in Fee, ſuffered a Common Recovery of all, 
and declared the uſe by Indenture , That the Recoverer ſhould ftand ſeiſed of all the Lands and 
Tenements in Odiham to the uſe of A. and his wife, and to the heirs of his body begotten 3 
nd further , that the Recoverer ſhould ſtand feiſed to the uſe of him, and to the heirs of his bo- 
dy, and dicd, and the wite ſurvived, andentred into the faid Mannor by force of the faid general 
words. But it was adjudged , That they did not extend to the faid Mannor which was ſpecially 
named; and if it be ſo indeed, 4 forttori, it ſhall be ſo in an AR of Parl. which (as a Will ) is to 
be expounded according to the intention of the makers. 2. Yerba poſterior a propter certitudinem 
addita ad propria que certitudine indigent ſunt referenda. 6 E. 3. 12. Sir Adam de Clydrow Knight 
brought 2 Precipe quod reddat againſt F. de Clydrow , and the Writ was, nod juſte, &c. reddat 
Manerium de Wicombe & dug carucatas terre cum pert, in Clydrow, in that caſe the Town of Cly- 
im did not relate to the Mannor, quia #0n indiget, for a Mannor may be demanded withou men- 
tioning that it lyeth in any Town , but cum pertinentiis , although that it cometh after the Town, 
fall relate to the Mannor , quia indiget. Vide 3 E. 4.10. the like cafe. But it was objected , 
That where by the ſecond Clauſe it was granted , that the Cenſors ſhould have ſwperviſum & ſeru- 
tinjum, corretionem & gubernationem omnium & ſingulorum Medicorum, &c. they had power to 
fnoand impriſon. To that it war anſwered, 1. That the ſame is but partof the fentence, for by 
the entire ſentence it appeareth in what manner they ſhall have power to puniſh, for the words 
are, ae punitionem corum pro delidlis ſuis in nou bene exequendo, faciends, ſeu utendo illa facultate : 
þthat without Queliion all their power to correc and puniſh the Phyfitians by this clauſe is only 
limited to 3. caſes, ſc. in non bene exequendo, faciendo, vel mendo, &c. Alſo this word punitionem, is 


liquemium, &c- which words, fic in premiſſis delinquentizem, limit the firſt words in the firſt part of 
this ſentence , ae prnitionem eorum pro delifiis in non bene exequendo. 2.1Tt ſhall be abſurd , That in 
one and the ſame ſentence the makers of the AQ ſhall give them a general power to puniſh, without 
limitation; and a ſpecial mannor how they ſhall puniſh in one and the ſame ſentence. 3. Hi. 38 
Er, ina xo warranto againft the Mayor and Commonalty of Londox, it was holden , That 
where a grant is made to the Mayor and Commonalty, that the Mayor for the time being ſhould 
hareplennm et integrum ſcrutinium, gubernationem, et correflionem omnium et ſingulorum Myfterio- 
rn, &c. without granting to them any Court, in which ſhould be legal proceedings, that the ſame 
good for ſearch, by which diſcovery may be made of offences and efects » Which, may be puni- 
thed by the Law in any Court, but it doth not give, nor can give them any irreguler or abſolute 
pomer to corre or puniſh any of the Subjects of the kingdom at their pleaſures. 2, It was ObjeRt- 
ed, That it is incident to every Court created by Letters Patents, or Ae of Parliament, or other 


| - Courts of Record, to puniſh any miſdemeanors done in Court, in difturbance or contempt of the 


Court, by Impriſonment. To which it was anſwered, That neither the Letters Patents nor the 
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limited and refirained by theſe words , Ita quod punitio eorundem Medicorem, &c. fic in premiſſis de- | 


(5) 


At of Parliament hath granted to them any Court, but only an authority, which they ought to 


24s it ſhall beafterwards ſaid. 2. If any Court had been granted to them , they could not by 


apin adent authority implicite granted unto them for any miſdemeanor done in Court, commit him 
tOpriton without baylor mainpriſe , until he ſhall be by the Commandment of the Prefident and 
Cnſors, or their Succefſors, delivered, as the Cenſors have done in this Caſe. 3- There was not 


wy ſuch miſdemeanor for which the Court might impriſon him, for he only ſhewed his caſe to 
en, towhich he was adviſed by his Counſel , he may juſtify, which is not any offence worthy of 
,WMSecond point. Admitting that the Cenſors had power by the AR, if they have purſued their 
yh rity, or not ? And it was Reſolved by the Chief Juſtice, Warburton, and Daniel, that they have 


wipurlued it for 6, cauſes, 1. By the Act the Cenfors -only have power to impoſe a fine, or a- 
macementz and the Preſident and Cenſors do impoſe the amercement of 5 1. upon the Plaintif. 2. 
"eFlaintit was ſummoned to appear before the Prefident and Cenfors, &c. and did not appear 

6theretore he was fined 101. whereas the Preſident hath not any authority in thatcafe. 3. The 
tines and amercement to be impoſed by them by force of the A&, do not belong to them, but to the 


- Ling, for the King hath not granted the fines and amercements to them, and yet the tine is appoint- 


dtobe-paid to them in proximis Comitiss, and they have impriſoned the Plaintif for non-payment 
N. '4+ They ought to have committed the Plaintif preſently by conſtruction of Law, although 

that notime be limited in the AR, as in the Stat. of Veft. cap. 12. De Servientibus, Ballivs, &c. qui 
"mpotum reddend, tenentar, &c. cum Dom. bujuſmodi ſervientinm dederit cis auditores compoti, et 
"Wingat ipſum in arreragiis ſuper compotum ſuum omnibus allcatis, et allocandis, arreſtentur corpora eo- 
, &t per teflimonium aditorum ejuſdem compoti mittantur et liberentur proxime gaole Domini Regis in 
ious ilis, &c. in that caſe, although that no time be limited when the Accomptant ſhall be im- 
mea, yet it ought co be preſently, as itis holden in 27 H. 6.8. and the reaſon thereof is given in 
"Sayer caſe, Plow, Com. 17. that the generality of time ſhall be reſtrained to the preſent rime, for the 
6 Fat him upon whom the pain ſhall beinflied, and therewith agreeth Plow, Come. 206. b. in 
tings caſe. And a Juſtice of Peace upon view of the force, ought to commit the offender preſently. 
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(Þ) the fines and amerciaments that any offender -.or-dif-obedient ſhall be affefſed to pay 3 which 
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Ou 
A 


lege in time to come. - 1. Thatnonecan be puniſhed for praciſing. of Phylick in London, Þ 


whic 


ned ; but if the Writ be Vicontiel in the County , there he ſhall not be tined or imprifoneg be 
cauſe that the Court is not of Record, F. N.B. in bre. de Recaptione ſo in 47 F.N. B, A plea of Tref. 

afſe vi et armis doth not lie in the County Court, Hundred Court, &c. tor they cannot make Re. 
cord of fine and impriſonment; and regularly thoſe who cannot make a Record cannot tine ang inc 
priſon. And therewith agreeth 27 H. s. Book of Eritries : The auditors make a Record when they 
commit the Defendant to priſon 3 A Juſtice of peace upon view of the force may commit, buthe 
ought to make a record of it. 6. Becauſe the Actof 14 H. 8, hath given power to impriſon unt he 
ſhall be delivered by the Preſident and the Cenſors, and their Succcfſors, reaſon requireth that te 
ſame be taken firiQly for the liberty of the Subject (as they pretend) is at their pleaſure : Ang 
ſame is proved by a Judgment in Parliament in this Caſe 3 For when this At of 14 H. 8, hag giv. 
en power to the Cenſors to impriſon, yet it was taken ſo literally, That the Gaoler wasnot bouy 
to receive them which they committed to him, and the reaſon thereof was becauſe they had auth, 
rity to do it without any Court : And thereupon the Statute of 1 Ma. cap. 9. was made , thit the 
Gaoler ſhould receive them upon a pain, and none can be committed to any priſon, if the Gajer 
cannot receive him : but the firſt A for the cauſe aforeſaid was taken o literally that no necef;. 
ry incident was implyed. And where it was objected, that this very At of 1 Marie hath enlarged 


the power of the Cenſors, and that upon the word of the Ac; It was clearly reſolved, thatthekiy 


A of 1 Marie did not enlarge the power'of the Cenſors to tine or impriſon any perſon for anycaſ 
for which he ought not to be tined andimpriſoned by the ſaid AR of 14 H. 8. For the wordgeft 
AR of Qyeen Marieare according to the tenor and meaning of the ſaid At: Alſo ſhall ſend orcon- 
mit any offender or offendors *for his or their offence or diſ-obedience , contrary to. any article 
clauſe contained in the faid;grant or A to any Ward, Gaol, &c. But in this caſe Bonhamhay 
not done any thing which appeareth within this Record, contrary to any article or clauſe contaned 
within the Grant or Act of "14, H. 8. Alſo: the Gaoler who refuſcth ſhall forteit the double vake of 


veth that none ſhall be received by any Gaoler by-force- of the: At of 14H. 8. but he who myyix 
lawfully fined or- amerced by the A of 14 H. 8. and forthat was not Bonham, as by ther 
ſons and cauſes aforeſaid it appeareth. And admit that the Replication. be not material; and 
the Defendants have demurred upon it 3 yet foraſmuch as the Defendants have confelſedintht 
Barr, that they have impriſoned the Plaintif without cauſe, the Plaintif ſha have Judgement: 
And the Difference is, when the Plaintif doth reply , and by hjs replication it appearththat 
he hath no. cauſe- of ation , there he ſhall never have Judgment. But when the Barrisioſul- 
ficient in matter , or amounteth (as this caſe is) to a confeſſion of the point of the aQtion, and 
the Plaintif .replieth , and ſheweth the truth of the matter to enforce his caſe, and in judgmertof 
Law it is not material 3 yetthe Plaintif ſhaſl have Judgement 3 for it is true that ſometimes tit 
Count ſhall be made good by the Barr , and. ſometimes the Barr by the Replication, and fane- 
times the Replication by the. Rejoynder, &c. But the difference is when the Count watt: 
time, place, or other circumſtance, it may be made good by the Barr, ſo:of the Barr, Replication, 6 
as appeareth in 18 F. 4.16 b. But whe the Count wanteth ſubſiance-, no Barr can make it 

ſo of the Bar , Replication, &c. and therewith agree 6 E. 4. 2. a good caſe, and matk theretlt 
words: of Choke, vid. 18 E.3.34.b.44 E. 3.7. 9.12 E. 4.6, 6H.7.10. 7 H.7.3. 114% 
&c. But when Plaintif makes Replication, ſur-rejoynder, &c. and thereby it appeareth, that'v 
the whole matter and Record the Plaintif hath no cauſe of ation, he ſhall never have judgimm 
although that the Bar or Remainder be inſufficient in matter, for the Court ought to judgeipo | 
the whole Record, and every. one ſhall be intended to make the beſt of his own caſe. Vid. Raby 
caſein the 3 part of my Reports 52. And fo theſe differences were reſolved and adjudged biyten 
Kendal and Heyer, Mich. 25 & 26 liz. in the Kings Bench. And Mich, 29, & 30 bis. 
ſame Court between Gallys and Burbry. And Coke chief Jultice, in the.conclulion of his arg 


did obſerve 7 things for the bettemfdireGtion; of the Prelident and Commonalty of thei _ 


forfeiture of 5 1. by the moneth, which is to be recovered by the Law, 2. If any practiſe Phylic 
there for a leſs time than a month, that he ſhall forfeit nothing. 3. If any perſon prohibited by tl 
Statute offend in #07 bene exequendo, &c, they may puniſh him according, to the Statute within® 
month. 4 Thoſe who may commit to priſon by the: Statute, ought to. commit. preſently. 5- ! 
fines which they ſet, according to the Statute, go.belong tothe King. 6. They cannot impoſe 2.006, 
or impriſon, without a Record ofgit, 7;: The cauſe for which they impoſe fine and impriſonme 
git to be certain, for the ſame is traverſable 3 'For although they have the Letters Patents, an*® 
of Parliament; yet becauſe the party. grieved hath not other xemedy, neither by Writ of £1 
or otherwiſe, and they are not made Judges, nora Court given to them, but have an authority? 
{o to doe, the cauſe of their commitment istraverſable inan aQion.of falſe impriſonment broug 4 
gainlt them 3 as upon. the Statute of Bankrupts, their warrant is under the Great Scal, and by AL 
of Parliament; yet becauſe the party grieved hath no other remedy it:the Commiſſioners 6 ; 


not purſue the A& and their Commiſſion , he ſhall traverſe , That, he was not ail 


rupt , although the Commillioners affirm him to | be ones as this Term it ws 
ved, in this - Court 'in Treſpaſſe between Cutt and Delabarre , - where the Iflue' ' 
whether William Piercy. was Bankrupt or not, who was found by the Commiſſioners —_ 


Door Bonbams Caſe. Part. Vijj 


IN gg 
5. For as much as the Cenſors had their authority by the Letters Patents and AR of Parliamen; 
h are high matters of Record, their proceedings ought not to be by word , and < much 
the rather , becauſe they. claimed authority to tine and impriſon. And therefore if Judgmen 
be given againſt one in the Common Pleas in a Writ of Recaption , he ſhall be fined and impriſg 


Je 
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> the part grievcd may be perpetullay, without juſt cauſe, impriſoned by them': But the Re- 
” 1 of a force made by one Juſtice of Peace is not traverſable, becauſe he doth the ſame as Judge , 
; Statutes of 15 R. 2. and 8 H. 6. and fo there is a diflerence when one maketh a Record as 


re , and when he doth a thing by a ſpecial Authority , as they did in the Caſe at Barr, 'and 


tas a Judge. And afterwards, for the ſaid two laſt Points, Judgement was given for the Plain- 
” qullo contradicente, And I acquainted Sir Thomas Fleming, Chief Juſtice of the King's Bench, 


with this Judgement , and with the Reaſons and Cauſes thereof 3 who approved of the Judgement 


hich we had given: And the ſame is the fixlt Judgement upon the ſaid Branch concerning Fine and 
o riſonment which hath been given fince the making of the ſaid Charter and Acts of Parliaments, 
and therefore I thought it worthy to be reported and publiſhed, 


———— 
—_—— ——_ 


curr__—_— 


Hill. + Jacobi. In the Common Pleas. 


The Caſe of the City of Loxdore. 


Habeas Corpus was directed Mich, 7 Facob: , out of this Court, to the Maior, Aldermen, and 
Sheriffs of London , to have the body of James Waggoner, who was arreſted in Loxdon, and 
renained in the cuſtody of them, or ſome of them : Sir Thamas Camball Knight, Maior of London, 
and the Aldermen, and Sebaſtian Harvie and Will. Cockeyn, Sheriffs of Londex, make ſuch arctum, 
That the City of London eft antique Civitas, quodque in eadem Civitate talis habetur, & toto tempo- 
r exjus contrarium memoria hominum #on exiſtit habebatur conſuetudo, uſitata & approbata, viz. quod 


-upt : 2 fortiort, in the Caſe at Bar, the Cauſe of the Impriſonment is traverſablez for other- 
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h dique conſuetudines in difia Civitate obtent” & approbat in aliqua ow difficiles ſwe defeive ex- - 


fant, ſeu extiter, aut aliqua in eadem Civitate de novo emergentia nbi remedinm prius non exiſtit ſer 
exftierit ordinat” emendatione indigeant fie indigernunt, Major & Aldermanni Civitatis pred pro tem- 
pore exiftem_ de afſenſu Communitatis ejuſdem Civitatis remedium congru* bone fides & rations conſs- 
tum, 179 communi utilitate Civium dif Civitatis; & aliorum fidelium Domini Regis nune & progenite- 
rum ſuorum ad eandem confluent. apponere poſſint & potuerunt ordinar, quoties & quando vis-vide- 
bitzr expediri, dum tamen ordinatioobujuſmodi Domino Regi nunc & RI ſuis, & populo ſuo 
. wilis, & bone fidet & conſona ſit rationi. Et ulterins fignificamws quod difia conſuetudo, & onnes alice 
cnſuttudines Civitatis pred? 4 tempore pred', &c. uſtate, Authoritate Parliamenti Domini Richardi 
nuper Regis Anglie Secundi poſt Conqueſtum, apud Wefim. anno regni ſui ſeptimo tens. nunc Majori O 
Conmuntatz ejuſdem Civitatis & ſucceſſoribus ſuis ratificat* & confirmat fuer*. Et nos prefat* Major 
Þ Aldermianni ac Vic? Com? Civitat” Lond® pred' ulterins certificamus, quod in Communi Concilio tent” 
ſeemdum conſuetud* Civit Lond*, in Camera Guild-hald? ejuſdem Civitat, decimo quinto die April. 
onmoregnt Domini noſtri Jacobi nunc Regis Anglie, &c. quarto, per Leonardum Halliday, Militem, 
Mujer Mojorem Civitatis Lond® pred*, & ejuſdem Civitatis Aldermannos , de afſenſu Commmatiis ejuſ- 
in Cioitatic in eodem communi Concilia aſſemblat exift* ſecundum pred conſurtudinem Civitatic pred? 
mines inatiitat” & ftabilit' fuit, modo & forma, prout in AngÞ verbis ſequit®, viz. Where by the an- 
cient Charters, Cuſtoms, Franchiſes, and Liberties of the City of Loxdon, confirmed by ſundry Acts 
of Patliament, no perſon , not being free of the City of Loxdox , may or ought to fell or put to 
lleay Wares or Merchandizes within the ſaid City, or the Liberties of the ſame, by retail, or keep 
a} open or inward Shop, or other inward-Place or Room, for ſhew, ſake, or putting to ale of any 
WarFor Merchandizes, or for the uſe of any Art, Occupation, Myſtery, or Handicraft within the 
* And whereas alſo Edward, ſometime King of England, of famous:memory, the Third of 
FN by his Charter made and granted to the ſaid City in the 15 year of his reign, confirmed 
albbyParliament, among other things granted, Thar if any Cuſtoms in the [aid City before that 
time obtained and uſed, were in any part hard or defective, or any things in the ſame City newly 


| ling, where remedy before that time was not ordained , ſhould need amendment, the Maior 


an Aldermen of the ſaid City, and their Succefſors , with the aſſent of the Commonalty of the 
"ae City, might put and ordain thereunto fit Remedy , as often as it ſhould ſeeme expedient to 
them,.ſo that ſuch Ordinance ſhould be profitable to the King, for the profit of the Citizens, 
and other his People repairing to the ſame City, and agreeable to reaſon. And whereas by force 
of the ſaid Cuſtoms, Franchiſes, and Liberties, and of the Charter laſt before mentioned, confir- 


| Med a8is aforeſaid by Parliament ; The Lord Major, Aldermen and Commons of the faid City: 


id the 12 day of Ogober , in the third year of the reign of Edward, ſometime King of England 
{ fourth, as a thing thought tit and convenient for that time ( amongſt other things ) agree and 
of Un, That the Basket-makers, Gold-wier-drawers, or other Foreiners, contrary to the Liberty 
or the ſaid City, holding open Shops in diverſe places of the City, and uling Myſteries within the 
ad City, ſhould not from thencefarth hold Shops within the Liberty of the City aforeſaid 3 but if 
7 ſhould hold any Shop, or dwell in the ſame Liberty , they ſhould dwell at Blanch Appleton , 
a there hold Shops , {o as they might have ſufficient dwelling there z And where alſo the Lord 
or, Aldermen » and Commons of the ſame City did afterwards, the 16 day of May, in the 17 
ME reign of our late Sovercign Lord of famous memory, King Hen. 8th, as a matter thought 
and agrceable for that time , Ordain , eſtabliſh , vx ena&, That no manner of perfon or perſons 

| being 
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The Caſe of the City of London. Parr Vjj 
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being eſtrange from the Liberties of the ſaid City, from thenceforth ſhould hold and keep _—_ 
Shop within the aid City or Liberties of the ſame , neither with any Lattcſſes before , Nor yet with 
out Latteſſes (certain numbers of poor men occupying the feat of Botchers, Taylors, and Cobler 
only excepted ) upon pain of Impriſonment, and alfo to forfeit and pay 40 s. to the uſe of the 
Commonalty of this City, as often as he or they ſhould doe the contrary. And where alſo the Lord 
Maior , Aldermen and Commons of the ſame City did afterwards the 20 day of January, in th 
faid 17 year of King Hen. 8. (reciting that where ata Common Councel holden the 16 day of My 
in the 17 year of the reign of King H. 5. it was ordained and enacted , That no manner of perfin 
or perſons, being eltrange from the Liberties of this City , from thenceforth ſhould hold or lee 

any Shop or Shops within this City or the Liberties of the ſame , neither with any Lateſ; he. 


fore, or without any Latcſſes , upon pain of Imprifonment , ) tarther ordain and eltabjiſh, Tha 


if any perſon or perſons, being Foreiners, ſhould hold and keep any open Shop or Shops, g j 
aforeſaid , he ſhould forfeit for every time ſo doing 40o 5. to be levied by Diltreſs, to the uſe «x 
the Comminalty of the ſaid City , by the Chamberlcin for the time being , or other Officer of th, 
City , and have alſo Impriſonment by the diſcretion of the Maior and Aldermen for the ting te. 
ing. Now foraſmuch as diverſe and ſundry Strangers and Foreiners from the Libertics of the (ij 
City ( nothing; regarding the ſaid ancient Charters, F ranchiſes , Cuſtoms or Liberties of the (zi 
City , and Acts and Ordinances heretofore made according to the ſame , but wholly intending thei 
private Profit ) have of late years deviſed and practifed by all finifter and ſubtle means howto &. 
fraud the ſaid Charters, Libertics, Cuſtoms, good Orders and Ordinances 3 and to that end d i. 
wardly, in private and ſecret places, uſually and ordinarily ſhew, ſel1, and put to fale their Wars 
Merchandizes, and uſe Arts, Trades, Occupations, Myſteries, and Handicrafts within the ſid Cit 
and the Liberties of the ſame, to the great detriment and hurt of the ſaid City , who pay Stand 
Lot, bear Offices, and undergoe other Charges which Strangers and others not free are not chaye, 
able withall , nor will perform. For Reformation of which Diſorders , and for avoiding of ſuc 
prejudice and damiage as thereby groweth to the Freemen of the ſaid City , and is now moredflt 
than was in any time heretofore ſuffered , and to provide for the common profit and good of the 
Freemen and Citizens of this City 3 It-is therefore by the Lord Maior, Aldermen, and Commons 


* - in this Common Councel aſſembled, ordained and-eftabliſhed , That no perſon whatſoever (nths 


\ difli Dom' Regis nunc ſub cuſto 


ing free of the City.of London ) ſhall at any time after the Feaſt of St. Michae! now next enſuing 

by any colour, way, or mean whatſoever, cither direQly, or indireQly, by himſelf, or by ay « 

ther, ſhew, (e11, or put to ſale, any Wares or Merchandizes whatſoever, by yetail, within the 

of London , or the Liberties or Suburbs of the ſame, upon pein to forfeit to the Chamberlin of 

the City of London for the time being, to the uſe of the Maior and Commonalty , and Citizens of 

the faid City , the ſum of 5 1. of lawfull money of Exgland , for every time wherein fuch perſon - 


ſhall ſhew, ſell or put to ſale any Wares or Merchandizes by retail, within the ſaid City, Libertis, | 


or Suburbs thereof, contrary. to the true intent and meaning thereof; and it is farther ordained ad 


eſtabliſhed , That no perſon whatſoever, not being free of the City of Loxdon, ſhall at any time 
' ter the Laid Fealt of St, Michael now next enſuing, by any colour, way or mean whatſoever, dirt 


ly or indirectly, by himſelf or other, keep any Shop or other place whatſoever, inward or outmard, 


. for ſhew or putting to ſale of any Wares or Merchandizes whatſoever by way of retail, 0 uk u 
Art, Trade, Occupation, Myſtery, or Handicraft whatſoever, within the ſaid City, or the Libetis 


'or Suburbs of the ſarne, upon pein to forfeit the ſum of 5 li. of lawfull money of England, for ene 
time wherein ſuch perſon ſhall keep any Shop or other place whatſoever, inward or outyad, 
for ſhew , ſale or putting to fale of any Ware or Merchandizes whatſoever by way of retail, otul 


.any Art, Trade or Occupation, Myſtery or Handicraft whatſoever within the faid City, or Libettis 


or Suburbs of the ſame, contrary to the:true intent and meaning thereof: Al which Peins, Pmaltis, 
\Forfeitures and Sums of: money to: be forfeited by virtue of this At and Ordinance, ſhall bexore- 
xed by Aion of Debt; Bill, or Plaint, to be commenced and proſecuted in the name of tel 
lain of the City of: London for the time being, in the King's Majeſtie*s Court to be holda in tit 
Chamber of the Gxild-hall of the City of London, before the-Lord Maior and Aldermen ofthe fan: 
City, wherein- no Efſoin or Wager of. Law ſhall be:admitted or allowed for the Defendant. * 
that the Chamberlain of the'ſaid City for the time being ſhall in all Sutes to be proſecuted by virte 
of this-A& or Ordinance againſt any Offender, ;recover the ordinary Coſts of Sute to be cx 

in and about the proſecution thereof : And farther.,. that one equal third part of aH Forkcituts 
be recovered by virtue. hereof, ( the Coſts of the Sute for the recovery of the ſame being ded 
and allowed ) ſhall be after the recovery and receipt thereof paid and delivered to the Treaſurt 
Chriſt's Hoſpital , to. be. imploied towards the relief of the poor Children to be brought. vp # 
maintained in the-faid Hoſpital.. And one other equal part, to him or them which hall give 


formation of the: Offences for which ſuch Forfeitures ſhall grow , and proſecute Sute in.the nas : 


'of: the Chamberlain of the ſaid City for the recovery of the ſame (any thing in this At toths 
contrary notwithſtanding.) Provided.alwaics, That this Act or Ordinance, or any thing there 
in contained, ſhall-not extend to any /perſon or perſons for bringing or cauſing to be brought 8] 
victaals to be fold within this City and the Liberties thereof , but that they and 'every of the 


may ſell vicuals within the ſaid City and the Liberties thereof.3 any thing herein contained 0% Þ 


contrary thereof in any wiſe notwithſianding. Ulteriuſque nos prefat. nunc Major & Alden 
ac Vicecom, Civitatis pred* certificamus, quod ante adventum Brevis difi Domini Regis nob#s direlh, 0 
bic buic ſcedule annex, Ja. Wa goner in Brevi-illo zominat. captus fuit in Civitat, pred. & priſw 

Fi noſtrum prefat. Vic, detent. fuit virtute aye Bille originaF kf 


debiti ſuper demand' quingue librarum legalis nonete AngP verſus ipſum, 9 die menſis Sept, wrt 


_ 


£3 wy os ——_ Ce SS 4 


pg 5 4 


\ 


. 


A 
— 


Pant V III 
e Caſe of the City 
®, Fo 7 Fo 


—_— 


I —— 
—_—_ nunc ſeptim 
tune text = Croat. ade ad Cur. pr A 
is die Aj {cliam Comnelii! phpers a . Dom: Ri 
/ ; Pr. an. 4s pred neli1 Fiſh - mera G T Ofs Coram 
«il,'Corncl Fiſt , tt 5 Camer yy uildhald? Hur f1 
Anglit &% , Fiſh, Camera Pref. confed ariz Civit ejaſd ba redo Weld 
S hi c, ſeptim.'& rius crvitat . affirmat” at, Lond . Crvitaty Milite 
004. 2 ſuu ſemper poſte . Lond. qui/7 crjus qu _ er ACt + ſeem 1d. conſy who! gente, 
_—_ getinet, &c m, petit verſus a bart 7 die Ge iaem bille _ OMmmunis — hen ap, Fu 
1ge civitat. ET quod 4 Jac. W ito ad pt. anno reg rig. en onctla t. pred, 
og ſituar? i xm ine cou aggo buc exi regni D or ſequi pret, pre . 
__ Aprilis "t arochia p oneaing- —_— quinque br Camera tha aches tn in hee fc _ 
my acihas oh « regnt i MichaeP 5 io ſe ras legali rius difie ci Ccobl vera, 
EEE na a re: 
un te abili bi aunc in Wat at bred>s ie. \Obertum 
I quacun mpus it. extiti nc Rep! arda d pred. 1 quas C1 P| 
enditionem que five. dire poſt feſtu tit gis AngP eB in camer obot of 
y: m ſandi , quod n n oP , »&c.' athſhaw L 2 Gui F 
jr ori gnaipor — 6 vel indire ; Mich ulla p:rſe , "Cc. \qua w Lond; ps nildhald? 
ER 3 þ PF ona: rto ::.2w > Þy 
gm ct at ſaburh. fab ans _ PR ſe wrogn prox; ne quecngae 4 —_— _— Sa 
damn yr Grimm dc et nbentſs Gen ro lym Iercin 
of Jas per ret. . rj ona cvitat . | re Gi m Þ Hecwngqh b 0 ende | orem. ET 1- 
a oncilii al. infra di oſtendeter, . ſumma erario civil? we per” ret, ivende ; Viam dt 
erfos pred, Ci ift, civitat, li venderet, bene reten fe ere," ant as 
an, 1a 1 umque . ibertat. aut ve dies ibrarum | (pro: tem 4a Civitat®: L; ad 
tune qnecunque: tunc ibi « aut aditioni.expuo legalit an; pore exi 2: Lond? 
_ greats gee” _ i _ ir exper, PLSOg $agns 7 -oe 
IN, peo ofinſion pobbanoe A x yr lem, contre rem merci r 
, "7 3 a , \ * ( = . , 
nemy A ft enfione, Ki arrryy ſhoppam m aut maodu ar enrnopur , dnemr af  HMEF > 
orhandicrs aut 5 viam ofiti rocum -direfid 7 Pabaus F 
icra , aut / retal? one aliau' que | ref Feftum f ; quod 
moni qui . Gatotver, if occn etal, Ang? Sara" at wa art imeem Mich: 
| w_ __ "% oa ri rs auibuſe way of ret rimenimm oqake pi Jet 
ditiney 6 nes ra 25 an; Wal HO 6 phe aut ad pou br > 4ardled: 
dig pon ali ay oe Ang;ny ar rade og ſan me: 
Iuſeunpre, - —_ uteretu enemas mercim w þ ra vel I__—_ tem rb, ejuſd i dcupaion artifie”, 
antlibertat, ugl. any r aliqua: art ronioruem as ra, Angl mpore. quo 4 54 ping 4ohn inte > 
tad at; aut ſub1 art, trade; oct e, artificio «t.mereba - inwardoor alis perſe af acer. <4 
thorntate. rad: ſuburb; ejuſd ©, occupati ificio, vec bandiſarum or outWare aid : tency fam- 
frame” 208 ulterius ins em; contra: ion, 'myſte patione, myſt rouge ENS 
ed bh, 440, ris cnn ein, yer handle ge hong —_— 
eſte, in cx . , five qu arte dh our fore em. anus t whatſoever , ace : fem por: 
Aldrmaini ur1a re a erel eomd I i aflns' mnes que = pred? cn” Ver, infra; PAR {tous 
us; wy -'Ez queod C ivitat, in qui in cam oſequend* # i#.-Otdinan | palitatet ns der "Wo 
n Trywg " xprp pablies welt ers Guilhald:ciui {partes 04>; , farifullree, | 
rifliur, r ins; circa pl. or ordi £ civitatis o1gh aut: te « civitas.” L aris civit. grentur:pe on 
. 7 CITCA rdin pro tem; gali Lond. tov Lond: pert. 
whticus recuperan 1 Pp oſecution ance, cont tempore exi s vadiatio aAmi tivam Domi conadele 
So mornin vo Rene ery ——og fer; 
nds; 4 nem & ['s if, aft em, E m offenſq omnth ur. aut are! 
wie, Ang), to be ph ecepMionems men os, Sat wlterius., II rocphr Seflis pro {cru pro 
ries pool, res oem pup ore rejeraince por mend ines 
die "ASHE oriefatiur qualis lent mm pauper? ae iherare Ore earum : tertis oh ag. Sed 
Gn App Act's ia dt Se.) 
pi 0 NOTES F und : Tx pri f d is > ies 4 
"_ iwpred 'ans, wa red, plene liks aliquo nll THT & mum daret'i manuteuend hritti diſpo- 
pred, mentionss penam in cad co de nrtage "Ps ras. rum jo di 
Vii. par omni we fore 2 content £ .tamen def AY #0 Jam in Os  offenſis 4 
tn parocbia $ anti; 6 Jacobi mationem þb a: ual enaens , ati # obſtants,; we Aur 2 , 
lens pref Sena Cvitopher L is degli,  eriginalis, fell, dit rs a pred; 
 royall ag GO ROPY parocgp.. fas oe its. feſt eliipun 
it t, and adon OC. Tr IN cil. di um. KCrHak: 
 Foete gp on oy een poſe er ny PLES: 
have! rum. & 5 . pref: . exigend entione iber di iff.: civi : Septembri 
unt, Or . Of inde at. quere genda. & ha m atius ite civi ivitatemi Lo! bris 
aegis i proce pred Slam, ic. ng var Mar p = London: 
min egir ap riſous & a ependit, & c. ſuper . jeet ſepins end Het fred, per alt 
I Gmenater. a Nat hm pede bl qe ew 
; er 2 . — ua 2 Ca ariezhal: _ 20= 
paree of dhe it was reſ edhogrgu vi en >- ea Or aa uſa captionis SY A querent, 
Cit olved precipit pred corpo &'dete pred 
Are; yyng the frid Sn Hons _ perm war 
ant any cal Cuſtom of . habemus,, id. Juſticarii þ 
. our O Lond 7 #4114 C2 ? as difti 
» Way, or mM o', That io, m difio br m 
ean wha a0 perſo - | evi, 
tſoever , di whatſoever , 1 
5 iredly or pr Cog he. 
ealy., þ 
He" 4 


"3 elf or a 
| ny other 
5 keep p 
þ" X9.j0op' or 
OO Oy othe 
r place whatſoever, i 
0 inward hs 
outward fe 
» for (hew _ 
put- 


ting to 
a ben, 
08 bandi any war 
craft, for h; bo inctchandifes wh 
5D ? - w 
gain or ſale, a9". by way of 
# the. ſaid Ci retail 
City br nd an any. trade & 
| matter 


- Withe Rex; 
ne Return, a 
uſtom 
at ſuch 
Conſtitution mad 
g to the-C 
! uſtom 
an 


rn 
tisa z Upon 5 
Ohms eff rhudbeiayeareg li 
aCutor made _— for it _ OR good 
uſtom that Good in time of oo by.wwa wickin a Cit And as. to 
ncimes? memory an ric Le 
ve T. | 
© and forein - ſuch privile not by Gran harter x2. vt Th 
drab een, if ie be fate pe _ + ub 
ity ſhal y Aq ore no C n 
ST os lmene. So 
ted, is tamment. S 
Y good fs . o 
2 p= 
pcarct!y 


[ 124 } 


[6] 


[125] 


«ct. 8 . 5 
rY 444 = 
"7 *p 
5 Sw PRs et us ” 
. A x . SEE es a fo FT 
- 7 - "03" WO SSD at 
— — a——_—_—_ A. .. , : 
ag 3 I by p 4 _ 
\ % — * = & ” yd F IF _ 
R IT Se: owe ano 2; _— - gs " 
IT 4 __—_—O_ —_— --4 
- CRC 


The of Cale the City of Londoy. Panr VII 


. » — _ 
L » "TI - w— CE - o 5. Tat £ - 2 
: Eden Fc... ha E-: 
, "> SERDS $a x ” 
ye on pong" err _— 4 
2 - NF ras . 
Px SE Ce M1 LE Zo e - 
EY CEIDEE" 5 ” 
Ge , <Z 25 - Aa 4s 
dba Ne oe ee ee Eee L - © * acl 
REERodre en tn, - 
* — Ve % o\ Bl, MES SR 18 + 7 OR nag 
TGT? or "ad 
> T Iv -—_— PR _ 
BF. 12 29 ——— 
2 W22ICS < 2222 $>>=n nada = 
= _ tC CES - ISES 5 
pod fonlees SE + Fg nn 22s 
fa Stk 


Ben, a 
areth Dyer, Mich. 10 & 11 Eliz, 279. But ſuch Privilege cannot begin by Charter, Ang g,. 
Fe in thi Fifth Part of my Reports, Trin, 41 Eliz., Between Waltham and Auftin in the Gs 
Pleas the Caſe was, That King Herry the Sixth granted to the —— of Dyers within Lonks 
power to ſearch, and if they found any Cloth died with Logwoog, that the Cloth ſhould be forks. 
ted 3 and it was adjudged, That by the Patent no forfeiture can be impoſed upon the Goods of a Sub. 
je and therefore in the like caſes, fortior & potentior eft vulgaris Conſuetudo , quam regalis Conee| 
fiv. So it appeareth by the Reg. 105. Þ. The cuſtom of Rippon is, That the Archbiſhop of Jork by 
reaſon of his Lordſhip of Rippon, ſhould have the like liberty in the ſaid Town time out of minde; 
that none in the ſame Town ati debeat ſeu Tonſuevit officio froe myſterio TinQoris ſine licentia ipfiue þ. 
chiepiſcopi, But Trin. 44 Eliz. in an AGtion upon the Caſe between Edw. Darcy, Eſquire, Plaintif 
and Thomas Allen, the Caſe was, That Queen Elizabeth granted to the Plaintiff, that he ſhould jy 
the ſole traffick with Playing-cards , and ſhould only bring them from beyond the Sea into this 
Kingdom; alſo that he ſhould have the only making of Playing-cards within this Realm, in gg 
ample: manner as Rafe Bows had them before 3 and it was adjudged, that that Grant to make Ply. 
ing-cards only, and to reſtrain trade and traffick was void, becauſe that trade and traflick is the lie 
of every Commonwealth, and eſpecially of an Liland. And it is true, traffick and trade Cannot he 
maintained without order and government and therefore the King may exe Guildam meryy,. 
am, that is, a Fraternity or Society, or Corporation of Merchants, to the end that good orderleg 
ſerved by them for the encreaſe and advancement of trade and merchandiſing, and not for thehis 
drance or diminution-of it» Andiit is to know, That Guilden is a Saxon word, and doth f 
ſolvere, that is, That all this Fraternity ſhall be ſubje to pay Scot and Lot: and therefore at thisdy 
ſuch. part of the County which is contributary amongſt themſelves to pay common chargekcy. 
led the _ andf there be any ſpecial Liberty, the ſame is called the Franchiſe. 8 E.3 *37+ Jef 
ferey at Hay brought an AQtion:of Trefpas againti William at Ford and Robert Gray, that they 
fully with force had broken his Fold at Hoftinge : The Defendant pleaded , That Johan de Ji 
borne was and yet-is feiſcd 'of the ſaid Manor of Haſtings in Fee, and that the ſaid Jobey wits 
Anceftors, and all the-Lords of che ſaid Manor whoſe Eftate ſhe hath time out of minde, had 
Franchiſe, to have a free Fold, liberam Faldam, through the whole Town of Haſtings ; othunas 
of the Town of Haſtings ſhould:have free Fold without agreement made with her ; and if ay fil 
ereQ a Fold without nt with her, &c. that the Lords for the time being had uſed tai 
the ſame: And that Jeffery at Hay, the Plaintiff, fet up a new Fold without leave or agrtnent; 
and that the Defendants, as Servants to the ſaid Foba#, did abate the ſame, and came and dyed 
and ſevercd the fiurdles.* And there Parning Serjeant took two Exceptions to this Preſcriptin, 
r- That it is in the Negative, ſci/. That none ought to have a Fold. 2. Becauſe that evay me 
of common right ought ,to have-a Fold in his own Land , and therefore it ſhall be again min 
to put him from that which the Common Law giveth to him; and although he ſaid that theLonk 
have uſed to have a'free Fold, the ſame is of common right alſo, and none can take that wy 
which of common right is given to him: And the Exception was not allowed , becauſe the» 
| ſcription doth contain an Affirmative with the Negative , and every Preſctiption is againſt awt- 
mon right: Then, the Plaintiff replied , that the Defendants bave juſtified the abating of th 
Fold, by reaſon of the Seigniory of Foban. To whiclt we fay , That the place where the Fol 
is {et , is out of the Lordſhip of Johan, &c. And it was holden no Plea , becauſe that Jovk 
did claim the faid Franchiſe through the whole Town of Haſtings , as well out of her Lond(kip #. 
within z whereupon the Plaintiff made another Reply , By which caſe it appearcth that _ 
folding of Sheep is-for-the maintenance of Tillage ( which is ſo much eſteemed and favound ii 
Law) yet by cuſtom and uſage a man may be barred thereof upon his own Land , and mitt 
Iman than he, of whom the Land is holden, may have it z And therewith agreeth 3 E. 3:3} 
de Sedgeford's Caſe, where the Prior of Trinity of Norwich miaketh the like Preſcription,” W#. 
32 & 33 Eliz. inthe King's Bench, Sir George Farmor brought an Aion upon the Caſe apjinl 
Brook, and ſhewed that he was (ciſcd of the Manor of Torcefter in the County of Northanpw in 
Fee, and that all the Tenements of the faid:Town arc holden of the ſaid Manor, and ſhewed thit 
time out of mind, &c. he, and all thoſe whoſe Efiate he hath, had had a Bake-houſe parceloftt 
ſaid Manor maintained at their charge , and that this Bake-houſe was ſufficient to bake Bread 
all the Inhabitants, and for all Paſſengers through the ſame” Town; and the Bread ſo baked hai 
uſed, &c. to be. ſold at reaſonable Prices, and that no other perſon within the Town had uſed 
bake any Bread to ſell to any perſon 3 And it wagadjudged by the Lord Chief Juſtice, Sir Cbr.W*9 
and the whole Court, a good and reaſonable cuſtom And yet this cuftom doth reftrain a man fot 
erciſe his Trade within a certain place. Vide Regift. 105, 127. 11 H. 6.19: 9E. 3. 4 Thereard- 
vers cuſtoms in Londox which are againſt common right , and the rule of the Common Eaw; #d 
yet they are allowed in our Books. And the rather, becauſe they have not only the forceofa& | W 
ftom, but are alſo ſupported and fortificd by authority of Parliament. 1. They have a cuftoma | ni 
cerning the Arreſt and Imprifonment of the body of a man as the Creditor may arreſt the body . 
the Debitor before the day of paiment, to drive him to find Sureties, Littl. 5 E. 4. 30. 11:67 
and 2 Hen, 7. 13. 2 Hen. 4.12. 2. They have a cuſtom to enter the houſe of another, which 
his Cafile; and therefore the cuſtom of Londox is, That when a Chaplain or a Prieft hath'a W" 
man in his Houſe or Chamber, and one hath an ill ſuſpicion t , he who hath ſuch ſuſpict 
on may come to the Conſtable of the Ward or Beadle, and with him may enter into the Þ9 
or Chamber of the Chaplain or Prieft ,, and commit the Offender to'priſon , 2 H. 4. 12 ? mw I 
15. 3- By their cuſtom the Goods of a man in which he hath an abſolute property may be wy 1 : 
fcited, as in the Caſe before of Forein bought and Forein ſold. 4. They have a culiom which _ p"'7 
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Tr the courſe of Juſtice, ſeil. where an Aion is brought before one Judge., to remove-the Plea 
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fre another , 45 IO H. 6. 15.. In an Action of Debt upon an Eſcape of a man taken by. Capias 
pon 2 Statute Merchant at the Plaintiffe's Sute , The Defendant ſaid , that the Cuſtom of Londox 


" is, that where a Plaint is entred before the Sherifs of London, that the Maioy at the ſuggeſtion of the 
p 


Plaintiff Or Defendant may ſend for the Patties, and if it be tound upon examination before the 
Maior; that the Plaintiff is ſatisfied , he may award that the Plaintiff ſhall be barred 3 and that the 
plaintiff did enter A Plaint of the matter, and was examined betore the Maior , and upon Exami- 
nation it —___ that the Party was paid, and that the Plaintiff took a Bond for the reſidue, 
therefore the Mator awarded that he ſhould be barred 3 Ane it was adjudged, that the Cuſtom was 
20d; for that the Examination was pendant the Action 3 but contrary, if they preſcribe to exa- 

a - irafter a Judgement. Vide 1 E. 4.6, Executor charged in Londoy upon a fumple Contra , 
1s Dig. Dyer, in London, the Maior who is the Coroner ſhall not give the Judgement'upon Utlage- 
but the Record. And many Exceptions were taken to the Retorn, becauſe that the Cuſtom alle- 


TS the beginning of the Return was not perſued. For the Cuſtom there alleged doth confitt 


» two general parts, ſcil. the Miſchiefs and Remedies 3 the Miſchiefs were three.” 1, If any were 
Jiffcalts 2. Tf defeRive 3 3. If a new Caſe ariſe, which emendatione indigeat; the Remedy is, That 
' te Major and Aldermen , with the conſent of the Commonalty , have power by-the Cuſtom appo- 


wrmedium , which Remedy ought to have five Qualities. 1. It ought to have fit proportion and . 


nity. 2..It ought to be bone fidei conſonum, 3. It ought to be rationi conſonum. 4. Pro com- 
anilitgte Grvium Of aliorum fidelinm ad eandem Civitatem confluentium. 5, Vuod ft ntile Regi & 


he aid five Qualities 3 for it provideth only, ( as appeareth by the expreſs words of the Conſti- 


| tation for the benefit of the Freemen of the ſaid City, ſcil. for avoiding of ſuch Prejudice and Da- 


eas groweth to the Freemen of the ſaid City, &c. and to provide for the common profit and good 
of the Freemen and Citizens of this City , It.is therefore, &c. by-which it appearcth that thigReme- 
4y masenly made for the Freemen of the City, and fo not according to the Cuſtom z and the Exce- 
tion asnot allowed; becauſe it appeared -to the Court, that this Remedy had all the five Quallties, 


2 3*'Bg 
. * 


eof money ſhall be expreſſed in the Writ , becauſe it appeareth of it ſelf, 12 FH. 4. 17. the 
Gon within! age bririgeth an Affiſe of Mortdanceſter , he needeth not adde , that it is within'the 


' tincofliimication, becauſe it appeareth. Vide Plow. Com. Partridge*s Caſe, 87. for the ſame | 


dm by thyee waies , ſcil, 1. By Service, as he who ferveth his Apprentiſhip 3 2. By Birthright, as he 


' widkthe Son of a Freeman of Loxdon 3 3. By Redemption, that is, by allowance of the Court of 
heMaiorand Aldermen , and all theſe rhree waics are allowed by the Cuſtom of London , and by * 


TS 


&r; means Can 2 man become'a Freeman of London : for none can be made free of the City of 
ww by Charter : And therefore it appeareth in Rot. Pat.'32 E. 3. in the Tower of Loxdoz ; 
ThfKing £9. 3. granted to fobn Falcownt de Luca Apothecary of the City of London , Quod ipſe 
nn bu libe atibus ques Cives Civitatis pred, babent in eadem Civitate & alibi” infrs regwum Auglis 

fra habeas, gandeat, & - utatur '& quod de tribus denariis de libra, & omnibus aliis preftatis- 


hui e 4 ws quis ali egene de bonis & merchandifis WT infra reg. Anglie ſolvere tenentuy , de pro- 
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bt jim ali Cives noftri London indigene. pro cuſtumis merchandiſarum & aliorum bonorum ſuorum 


= bi lo 1 f folvere non'tencatur, nec ad hoc aliqualiter compellatur. But all theſe words do not 
male; him. 4 Freeman of Londox ; For he ought to attain unto it by one of the ſaid three wales, - 


Kading to the ſaid cuſtom 3 And it was faid, That he was the firſt Apothecagy that ever was 
Meinthis Kingdom. - And it was reſolved , That it appearcth that'the Remedy appointed by the 
- KdConRitytion hath all the aid five Qualities. 1.” Qxod Remediwnt pred. fi congrn. that is, apt 
nimogortionable to. theOffence. For it appearcth by A of Common Councel in 3 E. 4, which 
Wilethiche Penalty'of- 40 5. upon 4 Foreiner who holdeth-open Shop , ©. that he who keepeth! 
withard Shop is #greater Offender then he who keepeth an open Shop 3 for' London is a, Market 
Me tever 'day., except'only the Sabbath-day , but ſecret places in carners, as the Caſe of the ſaid 
| win Fagoner is, -is'more dangerous and offenſive then outward Shops , for there he may uſe de- 
Mis not lubje&'to any Scarch 3, 2xi mole agit odit Incem', arid, omnis delifla'in aperto levi-- 
wr: In xx FH, 7.19: The Prior of Dunſtable brought an Action upon the Caſe agaihſt 3. Be 


WW $44.4 
— OB; 
Ta 


F 


_ Wicier,and declared,” that he was Lord of the Town of D. and that he, &c. had a Market twice 


wie week, and the CorreQton of the Market3 and that all Butchers or others who ſell Meat'or 
Megommoditics which came to the ſaid Market , that they ought to ſell the ſamein the High-liteet 
#Meluid Town, upon the-Prior's ftalls there, paying a penny to the Prior z And that the Deferi- 


tioa Butcher, and fold his Meat fuch a Market-day ſecretly within his own houſe, and had procu- 


- KWothers fo todocg,hy which; oc. the Defendant pleaded that he was a Houſholder in the ſaid Town 


XZandall thoſe who are Houſholders in the ſaid Town have time out of mind, &. uſed*ro (ell thejr 


| Varsevery MarkeE day in their own Houſes, or where ever clſe they pleated ; And there Coteſmors 


Migave the Rule in the ſaid Caſe, and the Reaſon of it, ſaid, This Preſcription is not to the purpolez 
"itthe-Priorhad a Market within the Town, and is Lord of the Town, you cannot preſeribe tg 
S*Matin your own” Houſes upon the Market-day 3 For the Market cannot be but in an'open 
Me andthe Prior' then ſhould loſe the benefit of his Market , if they might-fell their Wares 
uſes 3 And alſo where he hath the CorreRion of the Market , and to ſee that the things 
full and vyendible, it cannot be tried by his oy it- be not in open __— 
RK 2 2 


4 And it-was objected, that the ſaid Conſtitution doth appoint a Remedy which hath buc one. 


ndtharefore it was reſolved, that the ſame needed not to be added by the Party. Vide 46 E. 3. 16; 


ud # 626 H, 6. Gard 58, Oc. But for the. better underſtanding of the true reaſon of the ref. 
tion this Caſe 3 Firſt, It was obſerved, That one may be Liber homo, that is, a Freeman of Lox-. 


mn & merchandifis ipſins Jobannis infre idem regnum ad totain vitam ſuam fit quietug, &: quod 
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he of Caſe the City of London.” | Parr VI, 
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and atfo he ſhould loſe his Toll of the things which are fold; fo that when the Market doth belor 
to the Prior , which ought to be holden in the Maket-place appointed tor that purpoſe, he cann 
hold a Market in his own houſe, but in the common place , upon the Market day ; for whic 
cauſe, ec. And as-it hath been ſaid; London hath a Market every day in the week, EXCEPt the Sz 
bath. Vide Mich. 32 & 33 Eliz. in the Fifth Part of my Reports , 65, A Conſtitution in Londsy 
That all Broad-cloth by Citizen or Forciner ſhall be fold at Blackwel-ball, fo that it may appear c 
be falcable: And note there a penalty inflicted for the refiraint of a Jawtull Ac, but here, "Ia 
unlawfull. And therefore if a Foreiner who keepeth open Shop ſhall forfeit 405. he who i547; 
reiner and doth offend in ſecret Corners is worthy to fortcit 5 /z, And it was alfo obſerved, Tha 
the value of an ounce of Silver after 3 E. 4. hath been raiſed. Alſo it was remedium congruum 
reſpe& of the manner of Puniſhment, ſcil. by impoling of a pecuniary pain, and not of a corpor 
pain : And therewith agreeth the ſaid Caſe of Blackwell-hall, Mich, 32 & 33 Eliz, and Trin. 38 Els 
in the Fifth part of my Reports , Clerk's Caſe,* A Conſtitution cannot be made upon a pain of Im- 
priſonment; and the Caſe cited before of Trinit. 41 Eliz. between William and Auſten, a Conf, 
tion cannot be tnade upon pain of Ferfeitur of Goods : therefore it ought to be upon a reaſopgþy; 
pecuniary pain, or not at all. 2. Remedium fuit* bone fide conſanum , tor the remedy is toy 
preſs that which is mala fide in deceipt to detraud the ſaid Cuſtom. 3. The remedy fit rationi yy. 
ſonum-; for the rule of Law and Reaſon is, quod clam delinquens magis punitur quam palam, 4 The 
remedy was pro utiritate Civinum & Aliorum, 1. Civium, for Foxciners are not ſubject to Scot and 
Lot, &c. 2. Aliorum, for the Confluence of People from all parts of the Realm to London doth is 
troduce three great inconvehiencies 3 1. Depauperationem, ſcil, impoveriſhing of all the good Tomy 
of England, 2. Depopulationem, Depopulation of Towns in. every Country. 3. Deftrudionn, 
Deſtruction in the end of all Trades and Tradefmen in Every. part of the Realm. 4. Civiun & 
aliorum, by the Peltilence, by rcaſon of the multitude of People, and peſiring of the Air, which 
dangerous, not only to the Subjects, but to the King himſelf, and the great Lords who attendyp. 
on his: royal perſon. 5. The remedy was, tile Regi & populo; not only for avoiding the Fefi- 
lence, as before is (aid 3 but alſo, if London (hould daily increafe, it would be in time fo poulus, 
that it would not become governable by the Magiſtracy of the City : And as, when the City of yy 
don. ( which as it were the Epitome of the whole Kingdom ). is.not well governed, all che pans 
the Kingdom find the inconvenience thereof; ſo when this City. is well governed, all parts of the 
Kingdom are kept-in- better ordcr , which is profitable both to the King and People : AlſatheCiy 
would- become fo populous, that it would not be ſubject to. fearch, by which.means fraud and deceit 
would increaſe in all Wares and vendible Commodities, not only to the prejudice of the Cityit (lf, 
but to the King and the whole Realm. Secondly,.It was objected, That the ſaid Return dethcan- 
\ fiſt much in recital, which ought to be directly and certainly alleged. To which it was'anlyrd 
and reſolved , That this is not upon a Demurrer in Law, - but a Return upon, a Writ of Privikg, 


[128 ] upon which no:Ifſue can be taken, or Demurter joined, neither upon our Award doth any Witd 


Error lic, and thetefore the Return is no other, but to enfoxrm the Court of the truth of the matter, 
in which ſuch a-pretiſe certainty is not required as in pleading... ' Thirdly , It was objeRed, Thuthy 
the Statutes of 9 Ecv'3. c.1. & 2. 25 E.3.c.2. 27 E.3.c.11. 0c. it was enacted, That every pe 
might {ell any Commodities, or things faleable in any City, &c,' in groſs, . or by retail: Audtht 
every. Statute, -Charter, - Letters Patents, Proclamations, Uſage, Allowance, or Judgement tothe 
contrary are void.” To which it was anſwered and reſolved. y. That the Statutes extend only to 
Merchants Aliens;-and*Denizens, which import and export yendible things, and do not extendt 
take away the- Cuſtom of a'City-of 'forein bought and ferein ſold, as it was reſolyed, as abi, 
Mich. 10 & 11 Eliz; in the Caſe of the City. of Tork; And ſee the Statute of 2 Rich. 2, þ h 
which reſtiraincth the'Sale of: Wares by retail ,' &c. by Merchants Aliens, &c. 2. Theſe Site 
da,not extend to Tallow-Chandlers ,. or other. ſuch like Artificers, nor to any ManufaQuresnde 
by them within-the: Realm.  3,..It appeareth- by the Judgement of the whole Parliament, 47 
Hen. 4. cap, 9. That notwithfianding all the faid. Statutes, it was not lawfull within che City of 
London ( which Charters are eſtabliſhed and confirmed by many As of Parljament.) for any, * 
he Meaxchant Alien3Denizen, or other Leige man whatſoever, who was a Stranger or Forciner oth 
Liberty of the. City: of Londog,, ſcil.. who was not a Freeman of the ſaid City , to ſell any M 


\ chandizes, by retail, :& c. within the aid City. And by the ſame AR it was ordained andeliy 


bliſhed:, That as well the Drapers and Sellers of Cloths , as'other Merchants , with other Me 
chandizes, Wine, Iton, Oyle,:Wax., and other things appertaining ' to, Merchandize , be tee, 
to (el] ingroſs their Wares, ſcil. Cloaths, Wool, Iron, Oyle, Wax, and other their Merchandizs, 
as well to anyoft the King's Subjeds as to the Citizens of Loudon, notwithſtanding any. Lie 
or Franchife granted to the contrary,, which A hid been made in vain ;.if the City of Lond 
had been reſirained by the laid former Ads. - But becauſe the ſaid AR did tend to the great lite 
drance of the-Maior and Citizens. aforeſaid , and very like to be the defiruction of the Cities, 
and againſt their Grants and Confirmations. At the next;Paxliament, ſoil. Anno 9 H. 4.3.8 

of Parliament not-printed:was made, which followeth in theſe words, Item, "The Commons p% 
That as diverſe Kings of England, your Progenitors and Predeceſſars, our. Sovereign Lords, by che 
Charters confirmed 'by you by-authority of Parliament amongſt other Franchiſcs and Libatis ® 
the Mayor and; Citizens of Loudon, and their Succefſors, . it was granted , That no Merchant's 


(5 ] f{iranger tothe Liberty of the City ſhould: ſell any Merchandizes within che, Libertics of ti 


City to other Merchant Stranger, nor ſuch Marchant Stranger ſhould buy. of other Merchapt Spar 
89r.any Merchandizes, under forfeit of the ſaid-Merchandizes;; -The which Liberties and Fran Gal 
the Maior and Citizens of London. which now-are, and their Pxedecefſors, by Authority of 1k 
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. Si 
for by their pretence, if he exerciſe any Art, Myſtery, or manual Occupation, then, as a Taylor, Cz. 
penter, &c. he: may now uſe any Art, Myſtery, or manual Occupation whatſoever. As to the fir 
Te was reſolved, That the Art of a Brewer, ſeil. to keep a common Brew- houſe to (ell Beer to any 
other, is an Art, Myſtery, and manul Occupation within the ſaid Branch of the Ac; for in the be. 
ginning of the A it is enaQted, That #o perſon ſhall retain for leſs time than a while year i an of 
the Sciences, Crafts, Myfteries, or Arts of Clothing, &c. Bakers, Brewers, &c. Cooks, &c, So that h 
the Judgment of the ſame Parliament the Trade of a Brewer is an Art and Myltery : which Words are 
in the ſaid Branch upon which the Information was grounded. And it was reſolved, that he who 
breweth or baketh, &c. for his own uſe, doth not uſc or exerciſe the Art, Myſtery, or manual Occu. 
pation againſt the faid AQ, for the faid words implic, that he ſo uſe or exerciſe the Art, Mykier 
or manul Occupation, that by ſale of the Commodities of his Occupation he get his living, by 
to ſay that it is not any Art, Myſtery, or manual Occupation, becauſe that every Houſwife breweh 
for her private uſe, and alſo ſhe baketh and drefſeth meat , &c. and yet nont_can keep a COmmen 
Bake-houſe, or Cook's ſhop to ſell to others; if he hath not been an Apprentite, ee. according t 
the ſaid A, for they are expreſly named alſoin the ACt, as Arts and Myſicries : and the a4 of 
22 H.$. explaineth, That Brewer, Baker, Chirurgian, or Scrivenor alien, arc no Handicrafisny, 
within the purview and intention of certain penal Laws, but the ſame doth not prove that they ve 
not Arts or Myſteries; for Art or Myſtery is more general then Handicraft, for that is relirained 
ManufaQures, but not within the penalty of the ſaid Statute, and it is no Queſtion, that in tw 
they are Arts, Mylieries, or manual Occupations. As to the ſecond, It was reſolved, That the intent 
of the A& was, That none ſhould take upon him any Art, Myſtery, or manual Occupation, butfuh 
in which he had knowledge: And therefore the Statute intendeth, That he who uſeth any Are, My. 
ſtery, or manual Occupation at the time of the Act, might uſe the ſame Art or Myſtery 3 for, qud 
quiſque norit in hoc ſe exerceat 3, and the words of the ſaid Branch are, as now do lawfully yſe, vc. 
And it was ſaid, that it was very neceſſary that Brewers ſhould have skill and knowledge in bry. 
ing good and wholeſom Beer, for that the ſame doth much conduce to mens health. And ſotirf 
Judgement was affirmed. And in this Caſe at.the Barr, as well by the Serjeants, as by the ui. 
ces in their Arguments, much was ſaid of the Antiquity of the City of Loudon. Ammianu Man. 
linus, who wrote about 1200 pears paſi, faith, that then it was Oppidum vetuſtum. . Corneliyy Th 
citus ( which married the Daughter of Cornel. Lucie Agricola , and who was in this Kingdone ' 
with Agricola ſeven years, ) faith, Dnod Londinum teh we Neronis ( which is above 1500 year 
ago ) was Copie negotiatorum & commeatu maxime celebre, And ' omitting all that Stykidy 
( who wrote in the reign of Hey. 2. ) hath ſaid of the Honour and Antiquity of this City, ky, 
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Pſch. 7 Jacobi Regs. 
_ The Caſe of Thetford School. 


Pon a private Bill exhibited into the Parliament for ereRtion of a Free- School, maintenance if 

a Preacher, and of. four poor people, ſc. two poor men, and two poor' women, according'o 

the Will of Sir Tho. Fulmerflon Knight, a Queſtion was moved by the Lords, and was ſuch; Lid 

of the value of 35 ti. An. 9 Eliz. was deviſed by Will in writing to certain perſons and theirfitis, 

for the maintenance of a' Preacher four daics in the years of a Maſter and Uſher of a-Free Gratqar- 

School, and of certain Poor people, and ſpecial diftribution was made by the Teſtator himſetin 

the ſame” Will amongſt them of the Revenues , ſcil. To the Preacher a certain ſum ,”and tan 

ſumstothe School-maſier and Uſher,” and to the Poor people, amounting in the whote to 55% 
annum, which was the yearly profit of the Land at that time, and afterwards the Lands | 
greater value 3. viz. to the value of 160 (5. per axnwm,.. Now two Queſtions were moved. 
'T. If the Preacher, School-maſter, Uſher, and Poor, ſhould have only the certain ſums appoint 

to them by the Founder, or that the Revenue and Profit of the Litnd/ſhould be imploied tothe 


* 


creaſe of the Stipend of the Preacher, School-maſter, Uſher, andPoor ? 
2, 1f any Surpluſage doth remain, How it ſhould be imploied ? ©, POE 
And it was reſolved upon hearing of Councel Learned on both parts ſeveral daics at Soy 
Inn, by two Chief Juſtices, and Juſtice Walmſley , ( to whom the Lords referred the confident 
of the Caſe ) That the Revenue and Profit of the ſaid Lands ſhould be imploied to the encrea! 
the Stipend of the Preacher , School-maſter," &c. and Poor, and if any Surpluſage doth remain, 
ſhould be expended for the maintenance of a greater number of Poor , and nothing ſhould i 
converted by the Deviſe@'to their own Uſes. So in the Caſe in Queſtion , where Lands in &% 
fo! in the County of Norfolk, were deviſed by Sir Richard Fulmerſtone to his Executors to the 
ſaid Works of Piety and Charity, with ſuch certain diſtribution as is aforeſaid : and now the vW# 
of the Manor was greatly encreaſed , that it ſhall be imployed in performance and incxeaſc of bis 
faid Works of Piety and Charity ,- inftituted and ereRed by the Founder. For it appeareth by a 
diſtribution of the Profits, that he did intend that all ſhould be imploied in the Works of Piet 
Charity, and nothing ſhould be converted to the private uſe of the Executors, or their Heirs. thi 
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Pur VIII T ttrnot's Caſe. 


Fy Car. ——kdueon is grounded upon evident and apparent reaſon for as if the Lands had fallen jn the 
= hiſt gout: the Preacher , School-maſier , &c. and poor People ſhould loſe, ſo when the Lands do in- 
t a "eſe in value by the ſame reaſon they ſhall gain. And they faid , That this Caſe did concern the 
: ” be- Colleges in the Univerſities of Cambridge and Oxford, and other Colleges , &c. For in old time ; 
th 9 when Lands were of {mall value ( Victuals then being cheap,) and were given for the maintenance 
Gra if poor Scholers , &c. every one 1 d. or 1 4.0h, a day, that then ſuch ſmall allowance was compe- 
Town {nt in reſpe of the price of Vicuals, and the yearly value of the Land ; and ndw the Price of Vi- 
« A 0 Auals being encreaſed, it ſhall be injurious to allow a poor Scholar a x d. or x d. ob. a day , which 
: _ cannot keep him, and to convert the rctidue to private uſes, where in right it ought to be imploied 
n Nu © the maintenance and increaſe ( if it may be) of ſuch Works of Piety and Charity which the Foun- 
= : der hath expreſſed, and nothing to any private uſe; for every College is ſciſed i* jure Collegiz, ſcil. to 
_— he intent that the Members of the College, according to the intent of the Founder, ſhould take the 
1din A tenefit thereof, and that nothing ſhould be converted to private uſes. Panis egenium vita pa ; 
6 as 7 & qui defraudat eos homo ſanguinis eft. And afterwards , upon Conference had with the other Ju- [5 ] 
is lices, they were of the ſame opinion: and according to their opinions the Bill paſſed in both Hou- 
they ue (es of Parliament, and afterwards was confirmed by the King's afſent. Note , Reader , there is a 
ained t Rule in the A&t of Parliament called, Statutum Templariorum, Ita ſemper quod pia & celeber- 
inch | vine roluntas Donatorts 11 omnibus teneatur & expleatur , & perpetuo ſandiſſime perſeveret. 

he latent 

Art, My. ; | 

or, quad : . 

oft \- Paſch. 8 Jacobi. In the Common Pleas. 

0 tie fir 206 

i Juli Turnor's Caſe. 

f Marel, | | 

ele BD TN Mich. Term 6 Facobi, Rote. 1811, Edward Twrnor, Gent. Exccutor of E. Turner, brought an [132] 


jm | Adion of Debt againſt Ed. Lawrence 3p others, Adminiſtrators of Richard Booker , upon an 
phenide Obligation of 3 00 li. made by the ſaid Rich.Booker to E.Twraor the Teſtator ; the Defendants pleaded 
If, inbarr a former Judgement in the King's Bench upon two ſeveral Bills, which amounted to 6013.&c. 
» Ps And farther ſay , That at another time, ſcil, at the Court of our Sovereign Lord the King holden 
a the City of Ciceſter in the Guildhall of the ſaid City, before Robert Adams then Major of the ſaid 
City, on Monday, viz, mn day of Febr, in the Fourth year of the ſaid King, Thomas Billet did 
complain againſt the faid E4. and the other Defendants, Adminiſtrators of the ſaid Rich. Booker , 
of a Plea, That the ſaid Edward, &c. ſhould pay to him 1300 [:. which he then unjuſtly detained 
from him,z whereupon at the ſame Court the ſaid Ed. Lawrence, &c. were demanded , and ap- 
peared by Robert Smith their Atturney, and then ſaid , That they could not deny the Action of the 
ſaid Tho, Billet," nor but that the ſaid Writing Obligatory by which the ſaid Tho. Billee did require 
the aid'Debt, was the Deed of the ſaid Richard Booker, nor but that the ſaid Richard Booker in his 
lie time did owe the ſaid Tho. Billet the ſaid Debt of 100 1i. in manner and form as he had decla- 
red againſt them : whereupon in the ſame Court Judgement was given for the ſaid Tho. Billee : and 
pleaded another Judgement for 60 11. in the ſame Court at the Sute of Fobn Githens : and plea- 
&ddivers other former Recoveries in Adtions of Debt in the ſame Court againſt the ſame Admi- 
nilirators, amounting in the whole to 5 14 li. and $ d. and that they have not Goods and Chattels of 
tielnceſtate in their hands, preterquam Bona & Catalla que non attingunt ad valentiam 5 114 li. verſis [ b] 
tin forms pred. recuperat, which are chargeable and liable to the ſaid ſeveral Executions. The 
Phintiff replicth and ſaith, That the Recovery of the ſaid Fohn Githens was by fraud and co+ 
VB,O%. to defraud and deceive the ſaid Ed. Turnor of the (aid Debt : upon which they were at iſſue 
tobe tried by the Country: And as to the ſaid Recovery of the faid 100 65. againit the Defendants , 
that the Defendants after the death of the ſaid Richard Booker, and after the ſaid Recovery, and be- _ 
bore the original Writ brought, 24 Feby. in the Fousth year of the King that now is, have paid to 
Welaid Tho, Billet 60 li. parcel of the faid 100 [i. recovered by him as is aforeſaid, in full fatisfaci- 
2nd diſcharge of the ſaid Judgement , with which paiment the ſaid Thomas Billet held , and yec 
aeth; himſelf contented and fatisfiedi, and then and there offered, and yet offereth to releaſe the 
Ed, Lawrence, &c. the ſaid 10015. or to acknowledge ſatisfaGtion thereof in the ſaid Court of 
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Lord the King at Cicefter, at the charges of the ſaid Adminiſtrators ; But the ſaid Edward, &c. 
deratio lly, and to the intent to defraud and deceive the ſaid Ed. Twrnor Executor of his juft Debt, 
creaſed | ® deferr ro acknowledge. fatisfaRion of the faid 100 /:. &c. or of the ſaid Judgement to be relea- 
main, i 3 and fuffer the ſaid Judgement to remain in force and firength to the intent aforeſaid 3 and 
ſhould Ie $ the like Plea to the other Recoveries; whereupon the Defendant doth demurr in Law z Aud 
: in O'® | "Point in Law was, When a Judgement is given againſt an Adminiftrator or Executor , for a 
o find 8s | lt Debe due by the Inteſtate or Teliator, if the ſaid ſubſequent agreement ſhall avail the Plaintiff 


the value | "Not? And it was objected, That foraſmuch as the Judgement was obtained boxa fide-for a juſt 
iſe of the ad [rue Debt, the ſubſequent agreement cannot make the Recovery covenous, and fo long as the 
ch by bs Fg remaineth in force, if the Executors have not other Goods and Chattels in their hands above 
ye Judgetnent » they are not bound by Law to pay any other Debt, and Covin cannot be alleged 

irs, An O ang of a-Jawfull a&; As in a Writ of Dower againſt a Diſfeiſor, if the Tenant plead in abate- 
05 F Vat of the Writ'an Entry by the Difſeiſee, cthe Demandant ſhall not be admitted to averr the Entry 

| to 
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to be by Covin to abate his Writ, becauſc the Entry is congeable and lawtull, and mixt With 

wrong, as it is holden in 15 E. 4- 4+ but if a woman have lawtull title ot Dower, and Caulcth : 
other to difleiſe the Tenant, againli whom ſhe recovereth upon good title, it ſhall not bing the Di 
ſciſce, as it is holden 44 E. 3-45. The ſame Law pf him who is put to his Formedyy Wo = 
real Action; and the reaſon is , becauſe the Demandant's Right is mixt with Covin or Wror 5 
which is an ill herb, 'and maketh the whole a& tortious, Vide 25 Aff. p. 1. 22 Afſ. p. 92, 7 Fi 
2.74. 41 Afſ. p.28. 44-Afſ. p+29- 11 H.4. 60,61. 15 E, 4,4, 11 E. 4. 2. 7 H.7.11, 18,” 
i9.H.8. 13. But it was anſwered and reſolved, and ſo adjudged, That the Plaintiff ſhould recover; 
For an Executor or Adminiſtrator ought to execute his Office, and adminiſter the Goods of the de 
ceaſed, lawfully, truly, and diligently ; Lawtully , in paying of all his Duties, Debts, Legacie, in 


ſuch precedency and order as they ought to be paid by the-Law : Truly, to convert nothing t 


his own uſe; for an Executor or Adminiſtrator hath not the Deceaſed's Goods to his own uf: bur 
in another Right,.and to another Uſe, and ought not, by any Practice or Device, barr or hinde an 
Creditor of his Debt, but ought truly to execute his Office according to the truli which js repoſed 
in him : Diligently , quis negligentia ſemper habet Comitem infortunium, Then in the Caſe x Birr 
when the Adminiftrators compound with one who hath a Judgement of 1co 1, for &0 i, and the 
Plainti# offercth to-relcaſe and acknowledge ſatisfaction ,. and he deferreth it to the intent thatths 
Judgement ſiand in force , by which the Plaintiff ſhall be defrauded of his true Debt, andthe ay 
minifirators convert the Deceaſed*s Goods, to their own uſe, which is altogether againſ their 0. 
fice, and the truſt repoſed in thgm 3- And therefore be the Agreement precedent before theRece. 
xy , or ſubſequent after the Recoyery , all is one as to the Creditor , who is a third perſon, for ej 
defrauded as well by the ſubſequent Agreement, as by the Agreement precedent, and theicy t 
Adminiſtrators , againfttheir office and cruſt repoſed in them, ſhould make a private '£ain, wher 
they ought not , and the Creditor, who-is a Stranger, ſhould loſe his Debt , which by the[ayj; 
due to him :-and an Agreement made betwixt two ſhall not hurt or prejudice a third perſon, and 
Goodale*'s Caſe, in the Fifth part of my Reports, was cited, and applicd to this Caſe, Andifay 
prejudice doth accrue to the Adminiſtrators in this Caſe, it is their own fault, for Billet the Phi 
tiff would have releaſed to them , and acknowledged ſatisfaQtion , but they deferred the ane, y 


| the. end by this. means to barr the Plaintiff of his guſt and true. Debe. - 


.- 2..It was reſolved', -That the Barr as to all the Recgyeries pleaded in the Court of Cieffer ws 
inſufficient, for the validity of the ſaid Recaveries was MI the life and: force of the Barr : and, 1, [t 
doth not appear; that the Maior hath Juziſdition or Power to hold a Court, either by Preſctyptionor 
Patent. - 2. It appeareth by the Declaration in the ſaid Court, that the Action of Debt wasbrught 
for 100 li, without making mention of any Obligation, and therefore it ought not to be intended, 
that:there was any Obligation, and then the faid Adminiſtrators were not chargeable in an Adm 
of Debt upon a fimple Contra& 3 And although the Defendant in his Barr doth confeſs that the 
Debt was by Obligation, yet it ſhall ngt make the -Declaration good : For when the Declaration 
wanteth circumſtance of time; or place, &ec. it may be made good by the Barr : But when'aDe- 
claration, Barr or Replication, &c. wanteth ſubſtance, it cannot be made good by the others Ple 
And {a you will better underſtand your Books in 18 E. 4.16, b. 22 E. 4.4. b. 6 E. 4,2. 118q,t, 
6 H.7.10. '5H.7.12. 38 H.6.-17,18, 19. 18 E. 3.30. 38.3. 34. b. Plow, Com. 229, Vik 
©NeB30D 7 fot £4 | | 

3-. It was reſolved, That in the Caſe at Barr, if the Replication had been inſufficient, ſe. thi 
the aid Agreement ſubſequent ſhould not avail the Plaintiff; yet upon-the whole Record theFlan- 
tiff ſhall have Judgement , becauſe the Barr was inſufficient in matter. And a difference wastken, 
when: by the Replication: it appeareth that the Plaintiff hath no cauſe of Acton, there the Thintif 
ſhall-never have Judgement ,. although the Barr be inſufficient 3 As in Debt upon a Bondtoper- 
form Covenantsin an Indenture., the Defendapt pleads performance of all'the Covenants generally, 


” 


where it appeareth that divers of them are in the Negative or Disjunctive, and ſo the Plea intheye- 


neral Affirmative is inſufficient z' yet if the Plaintiff reply, and ſhew a Breach of one of the Cor- 

nants, which -upon; his own knowing is no Breach , upon which the Defendant doth demon, 
Judgement ſhall be given againſt the Plaintiff, becauſe upon the whole Record it appearcth that 
the Plaintiff hath no cauſe of AGion ; for the Bond is endorſed with Condition to perform the 
venants, ſo that the Plaintiff hath no cauſe of Aion till there be a Breach of Covenant, and upon 
the Plaintiffe's own ſhewing there is not any Breach which is ſufficient in Law to give the Plainti 

cauſe of Acton 3 and it ſhall be alwaies intended, that a man willhew that which is þeſt forbin- 
{elf: But when the. Defendants Barr is inſufficient in ſubſtance , and the Plaintiff replieth, © 

ſheweth the truth of his:Caſe , whereby he ſheweth no matter againſt himſelf, but matter explan- 
tory, or perhaps not material, there the Court ſhall adjudge upon the whole Record , and (the 
Declaration being good ) for the inſufficiency of the Barr , without any: regard had to the Replicr 
tion, Judgement ſhall be given for the Plaintizf: As if a. man plead a Grant by Letters Patents 
barr which are not ſufficient ; The Plaintiff by Replication ſheweth another clauſe in the ſaid Let- 
ters Patents , which clauſe is not material , and the Defendant doth demurr in Law, 10 this Ca 
Judgement ſhall be given againii-the Defendant : and ſo of the:like. And fo you will better under 
ttand your Books in 7 'E. 4.28. Tilly and oodye's Caſe, 11 H. 7. 28, and the other Books ator 
{aid; and other Books vouched in Doctor Bonham's Caſe, i cone 
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Parr VIIL Mary Shipley, and Sir 7 obn Neiban's Caſe. 


Paſch. 8 Jacobi Reg, in the Kings Bench. 


Mary Shipley's Caſe. 


Rinit. 4 Jacobi rot. 28, in the Kings Bench, Mary Shipley brought an Action of Debt upon a 
Bond of 2001. againſt Chriſtopher Beane and Anne his wite , Executrix of Francis Haſilwood 
the Obligor 3 the Defendants pleaded Fully adminiſtred, and fo nothing in their hands. The 
Plaintif replyed , that they had Aﬀets. The Jurors tound that there were Aﬀets to the value of 
1721, and Judgment was given to recover the whole debt of 2001. and coſts and damages of the 
q0ds of the Teftator, if, &c. and if not, then the damages of their own proper goods, Upon a 
Writ of Error brought upon the ſame Judgment in the Exchequer Chamber , the ſaid Judgment 
ws affirmed Hill.7 Fac. For upon the barr, the effeR of which, isnothing in their hands, the 
Plintif might have prayed her judgment preſently 3 for thereby he confeſſeth the debt, but he can- 
nothave execution till the Defendants have goods of the deceaſed: as,in a: Writ of Meſne, if the 
Defendant pleadeth , not diftreined in his default, he may pray Judgment preſently ,.for this plea 
fall ferve him to no purpoſe , but to ſave him from damages. Vid. 11 Hi 4. 52. Soina Warren. 
tia Charte againſt the heir , the Defendant pleadeth that he hath nothing by deſcent, 8c. the Plain- 
tf ſhall thereupon recover pro loco et tempore. So in debt againſt the heir, if he pleadeth - nothing 
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by deſcent, &c. the Plaintif may have judgement preſently , and a ſcire facias when Aſſets do de- 


ſend. Vid. O1d N. Brev, in Warrantia Charte , and 21 E. 3. Br. tit. WarramtiaCharte 30, But the 
tryal in the caſe at barr is a good direction to the Sherif whathe is to do; but yet the ſame ſhall not 
alter the judgment of the Law 3 and it is the better form, and more agreeable to Law to have 
judgment for the whole , than of parcel of the debt, according to the Aﬀets found, See Syms 
caſe before for this matter. - 
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Paſch. $ Jacobi, in the Common Pleas. 
Sir John Nedhant's Caſe, 


Rtbuv Poſt, and Kather, his wife Adminiſtr. of Eliz. Weldiſhe , brought an aQion of debt a- 
gainſt Sir John Nedham (which began Mich. 7. Facobi, rot. 332), upon an Obligation of 200l. 
madeto the ſaid Eliz. To which Katherine adminiftration of all and fingular the goods which were 
theſaid Eliz. at the time of her death , were at Rocheſter , by William Biſhop of Rocheſter after the 
death of the ſaid Elizabeth committed the 5 of Feb.:1605. . The Defendant pleaded, That after 
the death of the ſaid Eliz. and before the committing of the ſaid Adminiſtration, ſe. 13 Maii 1604. 
The Dean and Chapter of Canterbury being Gardians of the ſpiritualties ſede vacante of the Arch- 
bilbop of Canterbury , committed adminittration of the goods, &c. of the ſaid Eliz. becauſe the 
fad Ez. the time of her death had bona notabilia in ſeveral Dioceſes of the Provinceof Canterbury, 
which adminiſtration committed by the ſaid Dean, &c. doth yet remair/in force, and demanded 
Judgment of the ation, The Plaintif replieth, That after the ſaid adminiſtration granted by the 
lidDean, &c, to the Defendant , and before the purchaſe of this original writ, ſe. 4 No. 1607. 
ie D. Bennet Commiſſary of the Przrogative Court of Canterbury-, at the ſute of the ſaid 
Kaberine again the ſaid Defendant, 'the adminiſtration granted to the Defendant was pronoun- 
&d and declared pro nulla & invalida ad omnem juris effeium: upon which the Deft, did demur 
Law, Andin this caſe 3 points were reſolved. 1. For as much as the Defendant hath not ſhew- 
edin his barr, that the Inteſtate hath boxe notabilia in certain, for this cauſe it ſhall be taken that 
theadminiftration was granted , where the Inteliate had not box notabiliatin ſeveral dioceſes : But 


| Ktitwas agreed, That ſuch adminiſtration was not void , but voidable , as it was adjudged in 


Veres caſe, in the 5 part of my reports. 2. It was objected, That foraſmuch as the adminikr. 
granted to the Defendant was not void , but voidable:, ſo long as they were in force the inferiour 
nary ought not to have committed adminifiration , for the prerogative adminiſtrationgranted 
the Archbiſhop, and the adminiſtration granted by the inferiour Ordinary cannot and toge- 
therz for thereupon confuſion will enſue 3 and therefore the adminittration granted by the inferi- 
our Ordinary was void 3 And although that afterwards the ſaid prerogative adminiſtration was rc- 
Yoked ; it ſhall not make theother adminiſtration of better effe& than it was at the time it was 
"ory » quia quod ab initio non valet tratiutemporis nou convaleſcit, But it was anſwered and re- 
'ed,” That now in as much as the Eccleſiaſtical Judge hath pronounced,” and declared the Let- 
fers of adminiſtation granted to the Defendant pro nulla & invalida ad omnem juris effeium , we 
multgive credit tothe , that the ſame was for cauſes not appearing to us void ab initio Vid. 17 
* Dyer 339. thelike cauſe upon the ſame reaſon. Alſo the Adminiſtration is but an Authority, 


(5] 


[133] 


[5] 


cauſe he hath nothing to his own uſe, butallto theuſe of another, and an authority may cx- 
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pet and commence 2 futuro , and therefore it ſhall be ſuſpended until the other be repealed 
declared void. And it was faid, that there are 3 kinds of Executors, The firſt appointed by Fo 
Law. and therefore jtis called:Eawfuh as the Biſhop : the ſecond appointed by the Teſtator, and 
therefore it is called Teſtamentary , 4s kn Exceutor. - The third appointed by the Biſhop , ang 
therefore he is ſaid Datif,” as an Adminilirator. And it is to beobſerved, That the Biſhop who 
is Executor appointed by the Law , 1s riot permitted by. Law to. wake a releaſe of any dt - 
gift of any goods 3 for he hath a ſpecial property in the deceaſeds goods for the benefit of the dead 
and nothing to his own uſe : And that appearecth in 9 Elzz, Dyer 255. Thatthe Ordinary hath 
not. ppwer:to give authority'to. another” fo ſell the deſccafeds. goods, becauſe he himſelf hath but 
an authority 3 And the:Statute of Weſt.: 2400p. 30, Bend deveniunt ad manus Ordinarii diſponendy 
that is ,, for the good of the! deceaſed, and:4s £0 :this:purpoſe he is like to. an adminiſtrator, d, 
rante-minore; «tate, ' who hath: a: fpecial:powercommitted to-him. to diſpoſe of the deceaſeds goods 
for his benefit and: nothing in prejudice: of the Executor,; as: it-is holden.in Princes caſe in th 
5 part:of my Reports. : :So the Lord who-taketh a ſurrender of Lands holden by Copy of Cour 
Roll , tothe ufe of another:; hath.a power to: grant the ſame only according to the ule of theſy, 
render-; ;anfl not toia'fixanger', as it is holden inthe 4th part of my Reports in Weſtwicks caſe pig 
7 H. 4: 18: the Ordinary ſhall not: have an aQtian/of: Treſpaſle for carrying away the goods hey 
an aQuzl poſſeſſion of ther ( as Executors:or AdminibGratbrs-may have ,) but before poſleſſinn th 
Ordinary may ſue-for them inthe ſpirjtyal Court. And :Fitsberbert in, abridging of the caſe, ty 
Ireſpaſſt 79.:ex boe-ſequitur , That the: Ordinary. ſhall not/have an aRion of debt , as Qudingg, 
3. It was reſblyed-, That the committing of adminiftxation- by the Archbiſhop of Canterlyy y 
the Obligor.; it ſhall not extinguiſh the: debt, but the debt doth remain. But it the Obligce ay 
keth/the -Obligor this Exccutar ,, it is a: Releaſe in:Law of the. debt , becauſe it is the AR of tþ 
Obliget himE&Kf5"-apd therewith: agrecth.8 E. 4.3. 21 E: 4. 2.b. &c. in the fame manners if 
wortian Obligeetaketh: the Obligor, ox one of | the Oblgors, for her Husband , itis a Releaſe in 
the Law-of 'the debt; becauſcit: is the AR of ithe Obligee her ſelf, and therewith agreeth 11K, 
4+& 21H. 7029." But if:a woman Execcaerix -taketh. the debtor to Hysband , it is no xcleak in 
Law, becauſe ſhe hath the debt , in an other right , and if it ſhal} amount:to.arcleaſe in Lan; i 
ſhall be a devaſtavit, which is a wrong , which the Law will not ſuffer. And fo it wasadjudgd 
in the Kings Bench, Mich. 30. & 31.-Eliz, where in debt againſt a woman Executrix , ſheplal- 
ed fully adminilſtred , and it was found that the Defendant hadtaken the Obtſpor to Husband; ad 
that the Husband was dead , and it was adjudged to be no releaſe in Law, nor the debt ating, 
| butonly ſuſpended during/the .Coverture.: Note, Fleta hþ., 2. cap. de Teftamentis. De bonit efun- 
gi trina debet eſſe diſpofiti ;*1: Neceſiratis, ut funeralii; 2; Vtilitatis ; that'every one ſhall bepiid 
in ſuch precedency as it ought to be. 3. Voluntatis, as Legacies. 
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n of the Spring , and ſo hath kept it for the preſervation of the Spring , according to the 
Laws and Statutes of the Realm. And the Defendants did demurr in Law : Andif the Plaintif 
«5harred of his Common or not was the Queſtion. And in this cafe the Defendant pleaded the 
cid Arbitrament, and theſaid Ad of Parliament at large, but to no purpoſe, for without Queſti= 
on, neither. the Arbitrament nor the Act (in reſpe& of the ſaving) can bar the Plaintif of his Com- 
hon But all the doubt of the caſe doth arife upon 2 Acts of Parliament not pleaded, ſe, the Ah of 
12 E:4. Cap. 7+ and the Ad of 35 H.8. cap. 17. And 1. it was objeQed, That the Actof 22 E, 4. 
hath barred the Ptaintif of his. Common 3. tor by the ſame AF it is enacted , That if any. of the 
Kings Subjedts having woods of his own, growing in his'own ground, within any Forreli, Chaſe, 
or purlieu, &c- cauſe to be cut the ſame wood, or any part thereof, by licenſe of the King, or his heirs, 
inhis Foreſts, Chaſes, or purlieus, or without licenſe, in the Forreſt, Chaſe orpurlieu of any other 
rſon, or make ſale of the .ſame wood 3 Be it lawtul tor the ſaid Subjects poſſeſſors of the ſame 
nd whereupon the wood '{o cut did grow, and to. other perſons to-whom ſuch wood ſhall 
happen to be.ſold , immediately after the; wood ſo cut-tp*coppice and encloſe the ſame ground 
with ſufficient hedges, able fo keep out all manner of Beaſts and Catcel out of the ſame ground, 
for the preſerving of their young Spring: - And the ſame hedges ſo.made the ſaid Subjects may 
keep them continually by. the ſpace of. 7 years next after the ſame 'inclofing3. and there is no 
Sing ih;the AR for the Commoners 3. and. therefore ( as it was urged.) they ſhall be excluded of 
their Common for 7. years 3 for . that every /one is party and privy to the;A& of Parliament ; 
Andthe Rights and Intereſts of thoſe which: are not ſaved, by the Act of Parliament are bound ; 
And the-makers of the. A& have greater xegard to the, preſervation of.. the Spring of the woods 
for the Commonwealth in: maintenange of. Timber and woods, than to, the Common in the [5] 
woods of Subjects within Forreſts or Chaſes after a. xcaſonable time, till the Spring be of ſuch 
wh thatbeaſis or Catte}, cannot hurt. or, hinder it. And theſe words»: To incloſe the (ameland 
with ſufficient hedges act waa all manner of Beaſts or Cattel out of the ſame ground, were 


ſervatio 


rery rongly prged to provethe intent ot} the; makers of the AR, to exclude not only the Beaſts of 

' the Forteft, or Chaſe; butalſo, Cattel of Commoners 3 for Beaſts of the Forerſi are not called Cattelz 
andthewords are , able to. exclude all manner of Beaſts and Cattel out of. the ſame ground 3 which 
general words extend-to Beaſts and Cattel of the Commoner, . To which it. was anſwered by the 
Planitis:Councel, --1; That the faid -AG; of 22 E. 4, doth not extend to this caſe ,' becauſe the 
Statuteextentiech only to thoſe who arc: Owners of the-groundz for the words of the Ad in di- 
vers. parts: thereof are ,;growing, upon their-proper ground; . And in this caſe Sir Francis: Barring- 


ag > 


tn hath but a profit apprender in anothers ground , for the ground uy Kg to the Lord Rich. 
2. It waganſwered , That the Statuteof 35 H. 8. cap. 7. which is in the Negative, That it 
ſhall not”be” lawfull to'any perſons which have or ſhall have any woods-wherein any oughe 
to have any Common , &c. to ſell and cut down the - ſame woods ( except it be to his own 
uſeand occupation) until ſuch time as the 4 part of the ſaid ground or ſoil, &c. be divided, &c. 
fenced and incloſed, 8c." Et leges poſteriores, priores contrarias abrogant. To which it was anſwered 
by the Defendants Councel, That Sir Francis Barrington was out of this prohibition, and within 
theexecution of this branch 3 for he hath taken the ſaid wood to his own uſe 3 And he who taketh 
100d -wherein-others have Commion is out of the prohibition of this AQ. And now. this term -- 
the caſe was argued at the Bench by the Judges, and in this caſe theſe points were reſolved. 
1, That Six. Francis Barrington hath an inheritance as profit apprender in alieno ſolo , and that 
the-ſojl doth. remain to the Lord Rich. _ 2. That the Statute of 22 E. 4. ſhall extend to Sir Francis 
baringtan , notwithſtanding that he hath not the ſoil for the words are, that it be lawful for the 
ſad Subje&s poſſefſors of the ſame ſoil, or to other perſons to whom ſuch wood ſhall be ſold 3 And 
the ſai grant for the conſiderations in the faid award , mentioned to Sir Tho. Barrington and his 
3, was. a perpetual ſale to him within the words and intent of the AR. 3. The faid A& | 
- GOffi.not- extend to.the wood of a Subjet, in which another hath Common, but only to' ſeveral 
Woods: For by the Common Law , he who hath a wood in which another hath Common cannot [138] 
 encole it, to exclude the Commoner of his Common , be it in Forreſt or Chaſe, or out of Forreſt 
UgChaſe. But he who hath a ſeveral wood ina Forrelt may after the cutting incloſe it for three 
Jars parvo foſſato & baſſa baia ſecundum oſiiſam foreſte , as it appeareth by the Ad quod dam- 
nn the Regiſter 257. Then it appearcth by the ſaid AR, that it extends only to ſeyeral woods; 
krthe ame-reciteth , That. where SubjeRs have cut their woods, &c. could not before encloſe 
Eirground to preſerve the germens longer than 3 years, which proveth what the Common Law 
W&detore in, ſuch caſe3 but without queſtion the ſame extendeth only to ſeveral woods 3 for none 
Ould incloſe a . wood wherein another had Common for a day, &c. But now this Statute hath cn- 
ea the time until” 7 .years , and hath hightned the hedges. for whereas before he could not cn- 
le the ſame-parvo foſſzto & baſſz baia , he may now make magiam & altam haiam, ſufficient to 
exclude 211 manner of Beaſts and Cattel. ' 4. It appearth by the preamble, between what perſons, 
nd for and againſt what perſons this A& was made 3 And the parties to this great ContraQ' by 
80 Parliament are the SubjeRs having woods, &c. within Foreſts, Chaſes, or purlieus of one 
fat, and. che King-and other Owners of Forreſts, Chaſes. and purlicus of the other part, ſo that 
_eC mmoners are not any of the parties betwixt whom this At was made: And there- 
ne © aſc well argued in 21 H. 7. 1. Between the Prior of Caftleacre and the Dean of St. Stephens, 
© tat large in the printed Reports, was afterwards adjudged, as appeareth by the Record there- 
£2 ch began. Paſeh.” 18 H. 7. Rot. 416. That the Adopt 2 H.s5. being made between the 
»088 and Priors Aliens, by which the Priors Aliens were given to the King, did not extin& the an- 
alty of the Prior of Caſtleacre which he had out of a, ReQtory parcel of a Priory Alien, although that 
L111 2 | there 
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[bÞ] mon. And where it'was faid , that this word Cattel cannot be applied to Beals of the Foreſj; 


6. 12,15. Liber Dentries Treſpaſſe in Hunting, 585. 12 H.8. g. Hilinſheds Chronicle 306; wy, | 


| Ari afterthe 7 years: —_ a new felling, according to the AR-) the Commoner ſhall hare his 


7! -a2 
OS 


O77 Bray brought a Writof Audits. Querela againſt Fobn Drury DoRor of the Civil Lav 
ſetting forth , That where the ſaid Door Drury Mich. 5 ac. in this Court had reconere 

againſi oe id Owyn adebt of 2001. and 33 s. 46. for P's of and coſts : And where the aid 
[3] OmTyn, becauſe he came not jnto Court to fatisfie the faid de 


| geris/ trellis is rw pred. promulgata &t babita aduullaretur , evacueretyr, et pro n 
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be crronious. And ſo was it adjudged in the Exchequer , Trinit. 31 Fliz, by. Sir Roger Mama & wie, 
and William Geroys , 13 Aug. CONE 1 WE ES od a Reco iiſanceof 2007. in che Chance | ve 
George Ognell, Upon which Recogniſance George Ognet', 16 Fan, 29 Eliz. ſued a Scirt fact | 
of the Chancery againfi the ſaid Recognizors , upon Which Nibit was returned 3 and fo upon es 


ec" Þ wnle the 


part, VILL. Dogor Drurie's Cale. - 
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= Faire facias , Whereupon Menſe Paſch, 29 Eliz. Judgment was given, ſc. Idev conſideratunt 
t + per Curtam » quod pred. Georgius recuperaret verſus predidos Ed, Fr. & Will, 2001. &c. And 
= je faid George have exccution againſt them, whereupon he ſued forth a levari facies, upon 
which it was returned , that they had nothing , For which the Court did award a Copier al ſa- 
rf aciend. retornable Ofab, Hill, dire&ed to the Sherif of Norfolk, Clement, Paſton Eſq; the She- 
of the ſame County 3 by force whereof the ſaid Sherif did arreſt the ſaid Francis 


ous. tor Execution be reverſed by a Writ of Error, the Sheriff or Gaoler thall riot take 
encht_ thereof 3 for there he cannot plead Nw #iel record, becauſe that till it be reverſed 
it remaineth of force ,, although there: be apparent Error, as it is holden ig 34 d 


26,4.23- b. But in the ſame caſe , If the Plaintif bring an AQionof* ainſt the Skerif 
or Gaoles up 
wentis,rexerſ 


bh andjthe. execution of the Stature.is a thing executed ;-not depending upon the Judoerticnt 


(4M werkr ines 


lite of a Villcia , and afterwards the Judgemedt is reverſed by /Writ of Eirot y bedtuſe 
thattheſe collateral things are executed, they. ſhall not be deveſted, as ic is bolden 48/44. 5; t 14 

ad there fol,. 3 2 6. - Brian ſaich , ' That it, was adjudged, That if che Defendant pleaded that the 
| Pyndf, is Qutlawed , andthe Plaintif pleadeth,, god con habttmr aliqadd rrordiim; Se, and the 
Decadant hath day to bring;in the Record, and. before the day' the | Record is- reverſed? the Ju- 
lices cextifie: 1 2iel- recgrg,z and therewith [agrecth.6 Klit. Dyer 228, - 80 in the Cafe tt Bar; fot 

+ ach as the Record. is defeated and. voided. before char the- Deſtnddne 'be driveti t6 plead, 
| bemay well plead Nut $id-r4cord; Vide 13 Es 3. Barr. 255. Bat if 2:1Jtidgtrhehts be given; aid 

the lai doth meerly depebd upon. the bf as. upon a fouridation,; thete-1f the” fieft flindimental 
* Judgement be reverſed by writ of Etror or Attaint, the latter (which appcareth in the Record 

- lo&dependent upon it ) ſhall bereverſed alſo , as in Aſiſe & Rediſſeifm : So of a Judgement up- 
' ar" Originat , and another Judgement in a Scire facias , The ſame Law of one Judgement gi- 
a againſt the Tenant, and another againſt the Vouchee and the like, 43 E. 3.3. 13 E. 4.4. 
ths 4. 4 E.3. 36. $ 7.10, 11H, 4.4 11H. 4.6. 46 + 29..6 Ex'4. 9.9 H. 6. 38. 6, 
| 10H,6,6. Andvide26E, 2. 35. that by the Reverſal of the Judgenient given in a Qzore Impe- 
| ®,the Judgement given in a ©ware uo admiſit is alſo reverſed. 

2, There is a difference between mean ads done in the execution of Juſtice , which are Com- 
Pilive, and aQs which are Voluntary : And therefore , if erronious judgement be given in Debt, 
| UdtheSherif by force of a Fieri fac. ſell a term of the Defendants , and afterwards the Judge- 

bent 8 reverſed by. a Writ of Error, yet the term ſhall nor be reſtored? buf ofily the ſur, &e, 
Wale the Sheriff was commanded and compelled by the Kings writ to ſl} ir, &e. Bat if a Cd- 
11.01 Mm be awarded-, wheteby the Sheriff is commanded to take the bedy, &c. & Bajta & 


wh Wale (ne per inquifitionem invenerit it manus nofttas capias nt de vero valore, 8c. And by force 


7 Me Writ the Sheriff takech the goods and. Chattels of a man Outlawed and (elleth ther, and 
ds..the'Outlawry' is reverſed ,, the party ſhall- be reſtored <6 his goods ard chittels , be 
Sheriff was not commaded hor compelled by the Kings writ to them; and theres 
"+ gieeth 5 Eli, Dyer 223. Prodters Cafe, And 'wetordifiz to this Refolatioit it was ad- 
1874 1n the Common Pleas , between Amer and Loddingron, and afterwards Mich, 26 & 27 
N iii ina Writ of Error affirmed in the Kings Bench. .::--- - + on 
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3. There is a difference between a Recovery upon eigne title , and reverſal of a Recorq by: 
Writ of Error : And therefore if 4. a woman doth recover Dower in antient demeſn a2aink 14 
and hath execution, the Tenant doth reverſe the Judgment in a Writ of Falſe Judgmeny FT 
becauſe the woman hath holden the Lands for 2 years between the firſt Judgement and the Rene. 
fal, it was inquired of the yearly value of the Land, and taxed the 2, years fO 20 marks, 114 
thereupon the Tenant ſued a Scire facias againſt the woman to have execution of the 20 mn; Fh 
In barr of which the Wife pleaded, That ſhe had brought her Writ of Right Cloſe in the natureof 
a Cui in vita , againſt H. the now Plaintif, and procels continued till ſhe recovered the Land þ 
cigne title, and demanded Judgement, if of the iflues and profits of the Lands by any Judpe. 
ment after had, H. ſhould have execution. But it was adjudged » That for as much asthe Judge. 
ment given for H. doth remain'in force, by force of-which he ſhall have the ſaid 20 marks x; FR 
mages ſevered from the Land, and the Recovery in the C###4 23t2 doth not referr to them" fey thi 


Cauſe although 4. had recovered by eigne title, H. ſhould have execution of the damages ,' 20 L; 
Scire facias 123. in Harberts Caſe. 591 | ON ES ELK 4 line, 
' 4+ The Caſe at barr is ſtronger, becauſe that the Judgement to avoid the aſd Outlawry is dec, 
ratory, which declareth the Outlawry to be void , and the procceding therein to be without wx. 
rant-y and all-that without a Writ of Error, becauſe that there is a nullity in the Outlawry, fir x; 
much-asthe Writ of Exigent which'is che warrant to proceed to Outlawry-wanteth ſubſtance, wy 
by Conſequence it was 'no warrant-in: Law, and therefore when the ſame is {o declared by the 
Judgment of the Court, it is void ab initio. Vide Profiors Caſe, 5 Eliz. Dyer 223, In 38H.6.4.6 
12. One who had Privilege in the Common Pleas was arrefted- in Loudon, ard before Jud 
the Defendant delivered-a Writ:of  Swperſedeas in the inferiour Court, and not withſtanding theRe. 


, Corder proceeded to Judgement, and thereupon his body: was taken inexecution : And afteryay; 
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. 39 Hs. (as I have heard it appear:by. | 


[5] 


his body :was brought into:the Common. Pleas by a Writ 'of Habeas Corpas exfe cauſa ; and'becw 
that after. the Swperſedeax there was a nullity in the proceeding as well to Judgment as to exec. 
on, the Court awarded, -thatthe party ſhould be diſcharded of the Execution ; and {6 he wy (if 
miſſed, without ſuing forth of -any Writ-of Error ; for by-this declaratory Award , the Judgment 
andexecution are atterly void. Andfee 17 Ez, Dytr-339. Adminifixation is Committed the 
Wite,of: the'gaodgy Gece; of the Husband,:!whorecovereth Debtas Adminiftratrix, depending wich 
ſute:; the Son of-cth&-Latdfiate by Covincbetwixt him and the'Defendant'; doth. procure: anew 4d. 
miniſtxation to him;and his. Mather; no.cauſe of Revocation of the firſt being -expreſſed in'the 
cond , andafter Judgerhent doth Releaſe tothe Defendant; 'the Wife ſuech execution, andthe De 
fendantgpon this Relcale bringeth an Audita querelai, 'and the Defendant pleaded the'riinierabort 
and ſenzencedeclaritory,” that the 2+ Adminiſiration was void, andit was adjudged forthtDefmn 
danf+.-Byt-if the Letters of Adminiſtration had been good ; afid'the/Adminifirator mitteth a Re- 
leaſe, and-afterwatds: the:Letters ob Adminiſtration 'are'repealed, thete thi: Releaſe is good: 
there is a difference betwien a Sentence declaratory; by which the Letters of Adminiſtration ucde 
clared tobe void 3-and-aScntence of -Repeal, whichalow them good till they are repeated,” 
| Note Reader , where itfaid in the: firftdiflerence 3” That collateral things extecuted by 

upon eſcape , or upon the Statute recovered in:the Writ of Detinue in7 H. 6,42, 9. ſhallnvtbei/ 
voided by.the Reverfatof! the firft Judgement; thefameis true 3-AridyetT conceive: Thithe hal 
have.,xemedy upon theReverſal ot>the . Judgement-by  Audita querela , becauſe that the cauſe; and 

ground of the Collateral:AQton isdifproved and: avoided, by"the Reverfal of the firſt Judgemen; - 
and the firſt Plaingif reftored to his former AQion ,- upon which: he :tay*have his juſt andduen- 
medy. Andit.is like tothecaſc in Dyer 3 Eliz, 203. :Exccutors have Judgement iri'an' Acoompt, and 
have-the Defendantiint execution; for Arreragesz now-the'Teſtament'is atinull:d becauſe theTe G 
tor is an Ideot, and the Record Spixitual'was removed intothe Chancery'by Writ, arid ſatjnwthe 
Kings Bench, where the: Aion ;was brought ,; and-thereupon the Defendant brought andwiis 
querela, becauſe the Will was diſapproved: And it was refolved in the Exchequer Chatnbit, Ao 

Record) that the Audita querela did welllye., ' 
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 Trin. $ Jacobi. In theCommon Pleas. 
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 Ohert Bradſhaw brought a Quare-Impedit. againft Jobx. Davenport:, George Wood Clerk, ud 
R the Biſhop of -Lyncole , of the'Vicatage of the but Ones - upon Hill, in the County 
Liceſter (which began-Jrinit. 7. Jecehi,:rat. 108); And:the Caſe was ſuch, George Haſting 'Earl® 
Huntington was polleſſed-of-the Churchof Orton, to-which the Advowſon of the ſaid Vicarage V® Hs 
appendant, for 25: years; and by-his Deed Moii 19, Elie. granted to. Rebers Bradſhaw now Plaintih ® 
he alleged. in his Count, primamet proxtimam advocation.; et donationem: pred; vicarie de Orton cum & 
dem prim.& proxim. extune;vgcare cottigeres per aliquar viar ſen media quecungue, ſi cadem mig? | Þ 
fore vacya durame terming qnnoruny ad fume! in eſſe. de refioria de . Orton "contefſ, prefito Comit I. | Þ 


Prefatum nuper Epiſcopum Oxonien,.. The Deicndants:pleaded; Thatafter the ſaid gratt od 
ety voydance, the ſaid Earl fo being. of. the:-ſaid 'Re& ſs; 
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Parr VIII The, Carpenters Caſe. 


cobi, did ſurrender his term'in the ſaid ReQtory, to which, &c. to the Biſhop of Oxford then -in-Re- 
verlio 


heather, and alſo. Juſtices of Abe, &c., -.3- 'The term for the benefit of; the grantee /hath/to 
baereſpe& continuance,; and therefore if Leflce for years granteth a Rentecharge ; and. afterwards 
b,: yet for the benefit of thegrantee' the Term hath continuance ;:although-in truthit 


bedtermined ; and. therewith agreeth' 5 H, 5-10. But it istrue , that the Lefſee himſelf byis 


1.33s 
F1 


Sumender may prejudice himſelf. of an encxeaſe of an cfiate to be made-t0 himſelf, as it is reſolved 
inzs 1 s. Expoſition de ferolr,; 44: Vide:the, ReQtorof Cheddiugtons Gaſe, M. 38, Eliz. inthe Firk 


ee. +. 
—_ ___ = = —_ 


Mich, 7 Jacobi.” 


The'6. Carpenters: Caſe. : 


Meow bend aign the Treſpaſs in a houſe called the 2urens bead. The. Defendantsto all the Treſ- 


the breaking of the houſe pleaded: Not guilty 3. and as to the breaking'of the hoaſe, he ſaid, 
Gn mmon Wine Tavern 

A thefaid John Vox ,-with 3 Common fign-at the door of .the houſe, &c, by force Ons hs 
: | cfen- 
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The 6. Carpenter's Caſe. Parr VII 


, ts , pred. tempore quo, viz, at 4. of the Clock afternoon , the door thereof being open q: 
— 1a there = _ drink a quart of Wine, and there paid tor the ſarye, &c, Thep 
tif by way of Replication did confels , that the ſaid houſe was a Common TR” and that theydiq 
entcr , and bought and drank a quart of wine J but further he laid, that one Fohn Riddiy  Cervant 
of the faid FohnVaux, at the requeſt of the ſaid Defendants , did there then deliver them Mother 
quart of winc, and a penny worth of bread, amounting to 84, and there they did drink the ſaig Wine 
3nd cat the ſame bread, and upon requeſt did refuſe to pay for the ſame. Upon which the Defendants 
did demurr in Law : And the only point in this caſe was, It the denying of payment for the _ 
or the non-payment, which is all one, ( for every non-payment upon requeſt, isa denying in Law ) 
doth make the entry into the Tavern tortious. And firit, It was reſolved, When'entry, authority Or 
Licence is given to any one, by the Law, and he doth abuſe it, he ſhall be a treſpaſſer ab iniziq . Bu 
where an entry, authority, or licence is given by the party, and he abuſcth it, there he ſhall be Puniſh. 
ed for his abuſe, but ſhall not be a Treſpaſſor ab initio. And the reaſon of this difference is, Thatin 
the caſe of a general authority, or licence of Law, the Law will adjudge by the Cubſequent 7 
quo auimo, or to what intent he doth enter, for afia exteriors indicant interiora ſecreta, Vide 1, y 
4. 75. b, But when the party giveth an authority, or licence himſelf to do a thing, he cannge for 
any ſubſequent cauſe puniſh that which is done by his own licence or authority ; and therefore, the 
Law giveth authority to enter into a Common Inn, into a Tavern, to the Lord to diftrein; tothe 
owner of the ground to deſirein for damage teaſancez to him inthe Reverſion to ſee if waſte he 
done 3 to the Commonner to enter upon the Land to ſee his Cattel, and other the like: Vide 12 E 
4.8.6. 21 E. 4.19. b. 5 H.7. 11.9 H.6. 29b.11 H. 4.57. b. 3 H. 7.15. 2B. H.6.5, Butifh, 
who entreth into the Inn or Tavern doth a Treſpals, as, if he carrieth away any thing; orif 
Lord who diſtreineth for Rent, or the owner for damage feaſance, doe work or kill the diſtreſs; 
or iF he who entreth to ſee waſt breaketh the houſe, or continueth there all night 3 or if the Cn. 
moner cutteth down a tree , in theſe and the like caſes the Law will adjudge thut he entreth forthis 
purpoſe, and becauſe that the a& which doth demonſtrate the ſame is a treſpaſs, he ſhall te 
treſpaſſer ab initio, as it appeareth in all the ſaid beoks. So if a Purveyor taketh ny cate! 
by force of a Commiſſion, for the Kings Houſe, it is lawful ; but if he felleth them in the na: 

ket, then the firſt taking is wrongful; and'therewith agreeth, 18 H, 6. 19 b. et fic defimiliby, 

2. It was Reſolved by the whole Court, That the Not doing cannot tnake the party who 
hath authority , or licence by the Law, to bea treſpaſſer ab initio, becauſe that Not doing is 
treſpaſs 3 and therefore if the Leſſor defireineth for his Rent, and thereupon he Lefſfee doth ten- 
der him the Rent and Arrerages, 8&c. and requircth his beaſts again, and he wil} not deliverthem, 
this not doing cannot make him a Treſpaſſor ab znitio ; and therewith agreeth 33 H. 6.47.0 $ 
if a man taketh Cattel damage feaſant , and the other doth offer him ſufficient amends, and he 
refuſcth to deliver them back. if he ſueth a Replevin, he ſhall recover damages only for the de- 
teining of them , and not for the taking , for that was lawful; and therewith agreeth F,N,B, 69, 
grant. 1. Replevin 27. 27 E. 3. 88.45 E. 3. 9. Soin the caſe at barr, fornot paying for teri 
the Defendants ſhall not be Treſpaſors, tor the denying to pay for the ſame is no treſpas; and 
therefore they cannot be Treſpaſſors ab initio; and therewith agreeth direQly in the point, 12 
Edw. 4.9. b. For there Pigot Serjeant putteth this very caſe, If one commeth into a Taven 
to drink, and when he hath drunk he goeth away, and will not pay the Taverner, theT# 
verner ſhall have an Acivn of Treſpaſs againfi him for his entry. To which Brias Chief | 
ſtice ſaid , That the ſaid caſe which Pigot hath put, is not Law , for it is no treſpaſs, but theT 
verner ſhall have an ARtion of Debt. And there before Brown held, 'That if I bring cloaths to: 
Taylor to have a gown made, if the price be not agreed before how much he ſhall have forthems- 
king,, :he ſhallnot have an Aion of Debt againſt me 3 which is meant ofa general AconofDebti 
but. the Taylor in ſuch 'a caſe ſhall have a ſpecial AGiori of Debt 3 ſe. that WY. did put Cluth to 
him:ito make a gown: thereof for the ſaid 4. and that A. ſhould pay him as much for the making, 
and all. neceſſaries, as he-ſhould deſerve, and that for the making thereof and the neceſſatics , ht 
deſerveth ſo much for which he bringeth the ARtion- of Debt : and in this caſe the putting of tht 
Claath to the Taylor to be madea gown is ſufficient evidence to prove the ſaid ſpecial ContraR, for 
the Law doth imply it: and if the Taylor doth overvalue the making , or the necefſarics , f 
Jury may mitigate the ſame, and:the Plaintif ſhall recover ſo much as they find, 'and 
be barred for the refidue. But if the Taylor (as they uſe) maketh a Bill;, and he himſelf doth 
value the making and the neceſſaries thereof , he ſhall not have an Action ofs Debt for his own # 
lues, and dcclare of a Reteiner of him to make a gown, &c. for ſo much, if it be not ſpecially 
greed, But in ſuch cafe he may detain the garment until he be ſatisfied; as the Hoſiler may the Horſe, 
Vide Br. Diftreſs. 70. and all that was reſolved by the' Court.. See the book in 30 Af. p. 38. 
Fobn Matrevers Caſe, It is holden by the Court, that if the Lord, or Bailif come to difircin, and 
before the difireſs the Tenant tendreth thearrerages upon the Land, there the difireſs taketh for the 
ſame is tortious. The ſame Law for damage feaſance, if before the diſtreſs he tender ſufficient 7 
mends 3 and therewith agreeth 7 E. 3. 8.b. in the Mr. of St. Marks Caſe: ard fo is the opinion o 
Hall. to be underſtood-in 13 H. 4; 27:6. which opinions not well abridged in title Treſpaſi, 18. 
Note Reader this difference, That tender upon the-Land before-a' diſtreſs, maketh the Uiſtreb 

 kortious3 tender after the diſtreſs and . before the impounding , maketh | the deteiner , and not 
the taking wrongful; tender after the impounding maketh neither the one nbr the other wrong 
for then it comes too late, becaufe' that then the cauſe is putto the tryal of the Law, to be 17 
determined. But; after that the Law hath determined it, and the Avowant hath return ue 
pleviſable , yet if the. Plaintif maketh him a tender, he may have an Aion of oo 


_ aea——— Car Ee. 


life; in the ſecond, the words of: Qualification 3 and in the third, the words of Relation. 


Par VIIL Edward Altham's Caſs. 


che Deteinor after: or he may upon ſatisfaction acknowledged in Court have a Writ for the Deli- 
very of his Goods: and therewith agreeth the ſaid Book of 13 H. 4. 17. 14 H, 4. 4. Regiſter Fu- 
lic. 37 45 E-3- 9: and all the Books before. Vide 14E. 4.45. 2 H.6, 12. 22 H.6.57. Dr. and 
Student, lib. 2+ cap. 27. Þr. Diſtreſs 72. and Pilkjnton's Caſe, in the Fifth Part of my Reports ; and 
{ all the Books: which prima facie feem to dilagree, are upon full and pregnant reaſon well recons 


ciled and agreed. 


——_——_——__——_— — 


Mich. 8 Jacobi. In the Common Pleas. 
Edward Althant's Caſe. 


PHmas Lawrence, and Mercy his Wife, brought a Writ of Dower againſt Edward Altham, and 
Margaret his Wite, and make Demand to be endowtd of the third part of r00acres of Land, 
10acres'of Meadow, and 60 acres of Paſture, with their appurtenances, in Goldsfield, inthe Coun- 
t of ſex, as the Dower of the ſaid Mary, of the endowment of Thomas Naſh the elder, her late Huſ- 
band: The Tenant pleaded in barr, That the ſaid Thomas Naſh «was ſeiſed of the Tenements afore- 
ſaid in:Fee, and held the ſame in Socage. And afterwards, 10 Aprilis 1592, by his Will in writing 
deviſed the ſaid Tenements whereof, &c. to Zachary Naſh his younger Son for the term of his life, 
and afterwards diced thereof ſeifed , after whoſe death the ſaid Zachary did enter, and was thereof 
ſiſed for the term of his life , and the Reverfion of the ſame Tenements did deſcend to'Tho. Naſh 


Sn and Heir of the ſaid Thomas the Husband, and afterwards the ſaid Mercy one of the Deman- | 


dants in her Widowhood when ſhe was ſole, ſcil. 27 Aprilis, 35 Eliz. by her Deed did remiſe, 
leaſe; and. for her, her Heirs , Executors and 'Adminifirators ,/ for” ever quite claime to the ſaid 
Thomas Naſp the Son, -all and all manner of Actions, as well real as perſonal, Sutes, Quarrels and/De- 
mands whatſoever , which the ſaid Mercy or her Executors ever had or have, then had or have, or 
atany time after could have againſt the ſaid Thomas Naſp the Son , by reaſon of any Thing, Cauſe, 
or Deed whatſoever from the beginning of the World unto the day of the date of the ſaid Deed of 
Releaſe: And afterwards the ſaid Thomas the Son died ſeiſed of the ſaid Reverfion 3 after whoſe 
death the fame-deſcended to the ſaid Margaret, the Wife of the ſaid Edw. Altham , the other of the 
Tenants3-and afterwards the ſaid Zachary died ,' and the faid Margaret entred, &c. And the De- 
mandants'did demand Oyer of the Deed , which was read to them in theſe words, Omnibus. Chri- 
ſh fidelibus ad- guos, 8c. as appeareth before at large. And the Demiandants' did reply and ſay; 


* That thefaid Thomas Naſh the Father was ſeiſed in his demelſn as of Fee, as well of the Tenements 


whereof, &'c. in Gosfield aforeſaid; as of two Meſſuages, and 200 acres 'of Lands in Wethersfield a- 
forefaid; and by his Will in writing deviſed the ſaid Tenements whereof,.&e.” inGosfield tothe faid 
Zachary Naſh as is aforeſaid, and afterwards died 3 after whoſe death the ſaid Tho.Naſh the Sow entred 
intothe ſaid Tenements in Yetbersfield as Son and Heir, and was ſeifed thereof in Fee :"and'the faid 
lachary did enter into the ſaid Lands in _— &c. and that the ſaid Zachary was at the time of 
the death of the ſaid Thomas the Father, of the age of three years; for which the ſaid Mercy, as Gar- 
danby Nurture, did enter into the ſaid Tenements in Gosfield, and that afterwards, and before the 
kid:Releaſe', it was concluded and agreed by the ſaid Mercy when ſhe was ſole, and the faid Tho- 
"&Naþ the Son, That the ſaid Mercy ſhould reteafe to the ſaid Thomas Naſh the Son all her Dow- 


 Tofthe Tenements in Wethersfield aforcſaid; &c.” And that the ſaid Thomds the Son fo feiſed of the 


lid Tenements in Wethersfield, arid the ſaid Merey ſo poſſeſſed of the Tenements in Gorfield, ſhe 
Made the faid Releaſe, &c. And afterwards the faid Zachary died , &c. ( upon which the Tenants 
diddemurr in Law.) And in this caſe two Queſtions were moved and argued at the Bar and Bench. 
The firſt was, If the ſaid Releaſe made by the Wifeto him in the Reverſion' expeRtant upon-an 
Elite for life, ſhall extinguiſh her' Dower. Thefſecond was, If the ſaid:forein Concord and Agree- 
nent of the Parties ſhall qualifie the force of any of the words of the Releaſe. As to the firſt, The 

Deed of Releaſe was divided into three parts 3 in the firſt was confidered:the words of the Re- 
As-to 
the words of the Releaſe they appear to be of two ſorts, the one-general, the other ſpecial : The 


| Lig do contain four words, 'ARions, Sutes, Quarrels, and Demands. The ſpecial do contain 


Uree, Dower, Title, and Action of Dower. The words of Qulification are, Mihi contingwt [per 
Wrlem difii Thome nuper viri mei, de aliquibus terris & tenementis ſuis in Wethersfield pred; The 
Vords of Relation-or Relative words are, que:vel quas ego prefat, Marcia, vel executores mei-verſus 
Um Thomam, &c, unquam babui,. habeo, ſeu quovir modo in futurum habere potero ratione :alicuus 
"*,&, Asto thefirſt word ( AGioner, ) It was reſolved, Thatin this caſe the Releaſe of alk Adis 
"% teal to Thomas the. Son, having but a Reverfion expeRant upon a Freehold, :did'notextinguiſh 
tie-Dower , becauſe that Adio eft-jas proſequendi in judicio quod alicui debetur , as it is deſcribed-in 
Der 4 &'s-Pb, &: Mar, 217. out of Brafton, lib, 3. cap, 1. And the Wife cannot follow 'againft-Thy, 
200, tOrecover her: Dower by Judgement, becauſ&@he-is not' Tenant to the Precipe, nor can render 
bt her, for at-the time of theReleaſe Zachary'was Tenant of the Freehold; and Littl. chap, Re- 
.c2»105, holdeth,”Thatin Actions real, which ought to be ſued againſt the Tenant of the Freehold, 
"ne Tenant hath a Relcaſe of ations reals of the Demandant, made to him before the Writ brought, 
M m mm and 
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and he plcadeth the ſame , It is a g0od Plea for the Demandant to ſay , that he who Pleadeth the 
had not cauſc 

have any Aion real againſt him. And therefore Coke Chict Juſtice ſaid , That the opinice 2 
14 Hen. 6. 11. was of great doubt , ſcil. That if one releaſcth to him in the Revertion expotns 
upon an Effate for lite all Actions real , and afterwards the Tenant for life is impladed, and * . 


Plea had nothing in the Freeh61d at that time of the releaſe made, tor then he 


eth in aid of him in the Reverſion, or voucheth him, or is received , in theſe caſes ( as it is the 
faid ) although that the Precipe be not begun againſi him 3 yet forafmuch as by the Receipty, 
Voucher , he is become Tenant to the Precipe of him who made the Releaſe., and ſhall be boung 
by the Judgement , he ſhall have the advantage to plcad the Releaſe of all Acjons real : But the 
Doubt is, becauſe that at the time of the Releaſe made he had not cauſe ( as Littletoy aith-) 
have any aG&ion againſt him : But without queſtion after Receipt or Entry into the Watranty 
the Vouchee, a Releaſe by the Demandant fo the Tenant by receipt , or the Vouchee, is goog w 
cauſe the one and the other at the time of the Releaſe made was Tenant in Law to the Demanday: 
but a Releaſe to them by a Stranger is not good : Vide 7 E, 3.46.18 E.3.12.8\H.4.5, - FE, 7 ng 
20 H:.6. 29, 22 H., 6.12. 5 H.7. 41, Litt. 114. b. Vide the Firſt Part of my Reports 87, & lj, 7 
fol. 29. But if the Wife had releaſed #9twm jus, all her Right to him in the Reverſion, her Dower 
had been extin& , becauſe that her Dower doth accrue to the Demandant , not only out of the Eg 
for life, but alſo out of the Reverſion. And that was affirmed for good Law, + as well at the Bar 
by both Parties, as at the Bench, according to the book of 16 Edw. 3, cited in Hoe's Caſe, in the 
Fifth Part of my Reports : For when the Right which is the Foundation and jthe Principal is. 
leaſed , by conſequence the Action, which is but a mean to recover it , ſcil. that is, the Right of 
proſecuting is alſo releaſed. And the ſame appeareth in 9 H. 6.47. 10 H. 4. 6, 21 H.q, 23, 1g 
H, 6.4. and therefore. ( Right ) is well divided in Plow. Com. in Nichols Caſe, 487. where it ap 
peareth, that a Right is fix told, ſcil, 1. A Right of recovering, that is, of proſecuting, 2. Right 
of entring. - 3. Right: of having. 4. Right of retaining. 5. Right of perceiving, 6. Right f 
poſſefling. And therefore when a. man rxeleaſeth all his Right generally , all his Rights are thre. 
by releaſed; Burt if the Diſſciſce releaſeth to the Diſſciſor all Actions, that is, Right of recon 
or proſecuting in Judgement , his Right of Entry :is-not thereby releaſed : For when a man ha 
divers means to' come to his Right , he may-releaſe one of them ſpecially, anc| yet take benehto 


the other. And therewith itt; agreeth 115.6. and 19 Afſ: p:3. 19 H- 6. 4. 21H. 6. 23, 21H), 


23. But when a man'hath-not-aty means to come to the Land but by way of Action, tharif he 
releaſeth all Actions, his Right inclufively by Judgment of Law is gone, becauſe by hisomA8 
he hath barred himſelf of all means and remedy to recover or attain thereunto :- For a Releaſed all 
advantages upon accormpt is a good Barr in-an Action of Debt upon the accompt. 9. E, 4. 45, And 
therefore if the Diſſciſee doth xeleale all Actions to the Heir: of the Diſſciſor , thereby his Right in 
Judgment of Law' is gone, * But if the Hejr of the Difſeifor maketh a Leaſe for life, the Remainde 
in fce;, and the Difſciſce doth releaſe to the Tenant for life all Actions which he hath againſt hin, 
and afterwards the Tenant for life dieth, the Diſſciſee notwithſtanding this Releaſe ſhall have an 
Action againſt him inthe Remaipder, 'for he doth releaſe but the Action , and the Ac in Lawnil 
never extend' the AQ of the Party farther than his-expreſs words.” As if the Lord difſciſcth hi 
Tenant, and maketh' a Leaſe for life, this Releaſe in Law: ſhall be but for the life of the Leſſe; 
and; ſo(it-is:true', that Fortior &* potentior eft diſpoſitio Legis quam hom*. Ipſe etiem Leger cupiun u 
Jure regantur.. But if the Diſſeiſee releaſcth all Ations:to the Difſeiſor, and afterwards the Dilſeila 
dieth ſciſed, and afterward-the Diflciſee dieth, there a Writ deſcendeth to the Heir of the Dilltiſe, 
becauſe'that, notwithſtanding the Releaſe, a Right-remaineth. de 21 H.6. 1. the opinion of New- 
zo!” And it was obſerved, That.an Action is a Right of proſecuting in Judgment, and thereforby 
the Judgment the Afton” is deterrhined 3 for the Judgment is the end of the Action ( jurpoſe- 


quenis in judicio ) and therefore a Releaſe of all ARtions-is no Bar of Executions; and therewith + 


greeth-26 H.:6. Execution. and Br. Releaſes 87. and 19 H. 6.4. and Littl, 116. b. But ina Seire ft 
c:45:grounded upon a-Judgment, a Releaſe of all Actions is a good Plea, becauſe he ſhall have an 
Judgement 3- and therefore there it may be wellſaid, jwr proſequendi in judicia 3 And theremithagt- 
eth 18-E. 4. 7. Then the words farther axe, quod: aliexs. debetur, that is, which is due to any, fo tiut 
by releaſe of all: Attions real: and pcrſonal , all-ARtions are-only releaſed in which the Plantif 
ſhould'recover avy thing inthe realty or the perſonalty which is due to him, which is includedin 
theſewords, quod fibi:debetur. And therefore if. a-man be outlawed in a perional Acton by Proc 
upanthe: Original, 'and bringeth 'a Writ of Exror,. and: he pleadeth- againſt him 'a Releaſe ofall.A 
tions perſonal , the-ſame is no Plea.z: for by the faidiARion he ſhall recover nothing which is 
to-him; but he ſhall only reverſe the Outhawiie-or diſcharge himſelf of his diſability. So that ti 
faid Writ of -Error doth not agree with the faid:deſtription of an' Action ; for it is not jus proſeques 
di in judiciunt quod: fibi debetas : But-in ſuch-cafea Releaſe of Writ of Erroris.a good Plea 7; An 
therewith L:#:leton-agreeth, 106,b.” and: theBook:in.1 1 Hen. 4-6.-where the Caſe was, Treſculln 
brought a Writ of Exror againſt Fi:Son CY Jobn Fenros;-apon a Judgement had agaial 
hinvin/a'Writ of Rediffcifin ;' atthe/9uce' of the ſaid. Fob Perror, and alfo of:an Outlaw:y that 
upon had againſt'him'for that cauſe, and afligned-two Ertors'3.'one becauſe the Sheriff took the & 
queſt in the Town; and-not-upor the: Land, according; tothe Statute. 2. Becaule the Sheriff mal 
a Ptecept to one 'Bayly.-to ſumwon'the Jury,. who xeturned a patinel, which .was removed as pa 
of the [Record 3 and the' Sheriff topk:/the Eniqueſ: by ſome who were not returned by the Ball 
Arid there Hel, as tothe firſt Error aid, That-if the Sheriff cauſe the Jury torview the Waſtt, 
may:take the Enqueſt at another place, -fo here. ' And{as to the: fecond Error he ſaid, That the Che- 


riff way vary from the' return of the Baily 3 for the Sheriff himſelf is'the perſon who maketh the Þ 
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amy , who is alſo a Judge in this caſe. Gaſcoign , It the Sheriff had not made the Precept , and 
che Return by the Baily had not been made parcel of the Record, it ſhould be as you ſay 3 but he 


i Math ſent this Return as parcel of the Record , whereby he affirmeth the Return of the Baily 3 and 

, if he had made Procels againit the Jury by Habeas corpora, and had takenthe Enquelt by others, the 

5 Game is Error, which Hwls granted 3 and Rolf of Councel with the Defendant in the Writ of Errot 

* pleaded , that after the Judgement the Plaintiff in the Writ of Error ſhould not be received to af- 

A fign Exxor , for after the Judgement the Plaintiff in the Writ of Error, by his Deed which is here , 

re did releaſe to the ſaid John Penros who recovered in the Writ of Redifſeiſin all his right in the 

It Land, and all Actions and Demands and although that both the Errors were afligned in the prin= 

id cipal Record, and thereof by the Releaſe he is ſtopped to align Error 3 and although the Outlawry 

he wasgood in Procels, yet becauſe the Record and the Judgement are the original of the Proceſs of 

to the Outlawry 3 therefore if there be Dete& in the Original Judgement , the Outlawry which is alſo 

b depending upon. it , Is alſo reverſible by Gaſcoign, ( which Hulls affirmed ) for which cauſe he: did 

-  revarſe the Utlagarie, notwithſtanding the Releaſe. + Which Judgement agreeth with Littleton, and 

KG is worthy obſervation in the principal point of Judgement. So it the body of a man condemned in 

+ Debt be in Execugion, and the Plaintiff releaſeth to him the Debt, and all Executions, and the 

;þ Defendant releaſeth to the Plaintiff all Actions , yet upon the Releale of che Plaintiff, he ſhall have 

& an Audita querela tor thereby, he ſhall recover nothing , but ſhall diſcharge his body of Impri- 

A fonment. But if the Plaintiff after Judgement releaſe to the Defendant all Actions .' and after- [ 153] 

= wards his body is taken in Execution , he ſhall not. have an Audits querela thereupon, for an Exe- , | 
i cation is no Action, as hath before been ſaid z and therewith agreeth 11 H. 4. Releaſe 53.1. Alſo it 4 
» was obſerved , That upon theſe words , ( quod alicui debetur , ) That in ſome caſe a Debt or Du- | 
[1 ty ſhall be barred by a Relcaſe of all Actions, although that no Action at that: time lieth for. the 

iy Debt: As if a man be bounden to another in a certain-ſum to- be paid at the Feafi: of Saint Michael 

next following , it the Obligee before the Feaſt releaſeth to the Obligor all Actions, he ſhall be bar- 

= red for. ever of the Duty , for it is debitum preſently , although it be not preſently payable. And 

> therefore, if one be bounden to another in 40 /z. to be paid at the Four uſual Feaſts of the year, and 

P three of.the Feaſis are paſt, in this Caſe for 3011, there is debitum & ſalvend alſo, and y-: the Ob- 

lg ligee ſhall not have an Action of Debt till the laſt Feaſt be paſt, and notwithſtanding that a Re- 

zh _ kale of all Actions before the laſt Featt ſhall diſcharge the whole; But if a man leaſeth his Land 

i untoanothex for ,term of years, rendring 40 i. rent, to be paid at the Four uſual Feaſis by equal 

bn portions, in this caſe if one Feaſt be paſt , he ſhall have an Action.of: Debt preſently, and ſhall not 

he tary till all the days be paſt , for there the Duty doth accrue upon: the receiving of the Profits of 

hy the Land, and till the Feaſt incurred in which it is to- be paid , there is neither debitum nor-pai- 

« ment , and therefore therk a Releaſe of all Actions before the Feaſt is no Bar, but in reſped of the 

0 ſereral percepvion of the Profits of the Land , the Rent after, every Feaſt is demandable by Aion 

Fu of Debt: And there ſtudy the cauſe of difference made in Lite). 117. (which was never added by 

4 Littleton himſelf )' is well explained. And therewith agreeth 7 H. 6.26. 45 E. 3.8. Lit. 5 E. 4.41, 

; 13 Hg, Avowrie 240. Vide 3 Ma. Dyer 113. 5,Me. Dyer 108. upon Aſſumpſit or Covenant in which 

fem | Damages are to be recovered, an Aion lieth after the firſt day, and F. N. B. 267. and 16 E. 3. Figri 
ke {#4 That upon a Recognizance, which is a Judgement in Law, Execution lieth after the firfi day, 

"oy «7 all the Books are well reconciled and agreed 3 for which Cauſe it was concluded. in the | - Y 
* 1 Caſe at Bar, That by the Releaſe of all Actions made to him in the Reverſion, the Dower of the = 
viſe Wike was not barred*, becauſe that at the time of the Releaſe ſhe had no cauſe of Adtion againſt him: "þ 
"* As to this. word ( 2werelas ) it is to know, that ( Qwerels ) do extend not only to Actions as 


bs. wellreal as perſonal, as it is holden in 9 E. 4. 44. but alſo to the Cauſes of Actions and Sutes, as it is 
th holden in 39 H. 6. 9. So that by releaſe of all Qxerels not only ARions depending in Sure, but 
| Guſes of Action and. Sute allo are releaſed, And fo it is where one doth releaſe to another all Ac- 
: (F, por. only Actions.depending,, but alſo Cauſes of ations are releaſed. Vide 35 H. 6.57. 4 & 
$PRil. & Mar, 117. b. Trinit. 4 Eliz. Rot. 1027. And this word Qxerels is derived. & querendo , 
mar etiam Dyerens who ig the Plaintiff, and Qwerels, Controverhies and Debates are Synoxima, and 
one ienification. And for this word ( Sefas ) it is to know that by. Releaſe of. all Sutes Exe- 
ations are barred , for none ſhall have an Execution without Sute and Prayer andtherewith agre- 
ao H,6. 4. 26 H, 6. Execution 7. and Br, Releaſes 87. So by Releaſe of all Duties, as well Ex- 
tions as Actions are releaſed. But a Releaſe of Sute or Querel is not inthis Cafe any Barr of Dower, 
09.more then by a Refcaſe of them ; a Covenant before the Breach thereof is releaſed, becauſe tha 
ft Covenantee hath not Cauſe of afion or ſute before the Covenant broken. - As to this word (ti- 
Wen) (which is mentioned in the particular Caſe) it hath two fignitications, one properly and 
. the lirigly z 4 for a Title for which no Action lieth, as for a Condition broken , or upon Alienation in 
—__- main, .&, and Þ it is taken in Plow. Com. in Nichols Caſe, 484. In another ſignitication 
tis taken largely, and in this ſenſe, Titulus oft juſta cauſa poſſidend; quod noſtrum ejt , and fignifi- 


wala Ali the Title which one hath to Land, as by Fine, Feoffement , or by Deſcent, &c. And there- 
againt } e when the Plaintiff maketh a Title in an Afſize, the Tenant may ſay, that the Aflize came,upon 
© | "Title, which is as much as to fay upon the particular Conveyance, &c. which he maketh to 
he & the Land, &c. and it is called Titulus 2 tzendo, becauſe by the ſame he defenderh his Land, & 
Frumgue conftat ex munimentis que muniant & tuentur cauſam, By Releaſe of all Title to Land, &c, 
ry 5 Right is extin& , for it ſhall be taken firongett againſt him , and in the large&ſenſe. So 
; When a man hath Tithe in the proper Leaſe , either by a Condition , ox by an Alienation in Mort- 
"ſte; ht Main, the Releaſe of all his Right doth extin& this Title , for he hath a Right of poſſeſſing 3 and 
'« She- | With agreeth 6H, 7. 8, a, And the Engliſh Poet faith , 
ech the ; Mmmm 2 For 
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For true it is, that neither frand nor might 

Can make a title where there wanteth right, 
The laſt of the four general words inthe Deed is ( demanda ) quod eft vocabulum artis ; And if _ 
doth releaſe to another all Demands, the ſame is ( as Littleton faith, 117. 2. ) the beſt Relex to 
him to whom the Releaſe is made, that he can have, and ſhall enure molt to his advantage; foe 
thereby not only all Demands, but alſo all Cauſes of demand are releaſed. And there are two ng. 
ner of Demands, ſcil. in Deed, and in Law 3 in Deed, as in every Precipe there is an EexPrels De. 
mand, and thereupon in real AGions he is called Demandant 3 in Law, as every Entry into Lang 
difixe(s for Rent, taking or ſeiſure of Goods, and the like ads in Pais , which may be done withg, 
any words, are Demands in Law. And as a Releaſe of Sutes is larger and more beneficial than, 
Releaſe of Querels, or of Actions; fo a Relcaſc of all Demands is more large and beneficial than 
any of them, for thereby is releaſed all that by the other is releaſed, and more. By Releaſe of all he. 
mands, all Frank-tenements and Inheritances executory are releaſed, as Rents, and the like,et, 20 Flk 
Pp. 5. 14 H.$.9, 10. By Releaſe of all Demands all Executions are releaſed, 26%. 6, Execution 7, 
19 H. 6.4. Litt. 117. 40 E4.3. 51. by Releaſe of all Demands to the Diſſeiſor , the Right of Bj. 
try to the Land, and all that is contained in itis rleafed, 6 H.7. 15, $0 it is reſolved by all the Jyy. 
ges in Chauncy's Caſe, 34 H. 8. br. Releaſe go. that he who releaſeth all Demands excludeth hin 
from all Actions, Entries and Seifures, Litt, cap, Warranty 170. holdeth, That it Tenant in taildg 
enfcoff his Uncle, who enfeoffeth another in Fee with Warranty , it afterwards the Feoffee by fig 
Deed releaſeth to his Uncle all manner of Warranties, or all manner of real Covenants, or al! Man- 
ner of Demands, by ſuch Releaſe the Warranty ( which is a Covenant real and executory } js ex. 
tin&, and the reaſon of all the ſame was, becauſe that by Releaſe of all Demands all the means ad 
remedies, and the cauſes of them which any one hath to Lands, Tenements, Goods and Chattels x; 
extin& z and by conſequence the right and intereſt to the thing it ſelf, For which cauſe in theC 
at Barr it was reſolved, That by the Releaſe of all Demands to him in the reverſion , if the Deedof 
Relcaſe had not gone farther, the Dower of the ſaid Marcy had been barred. | Note, Reader, although 
that a Releaſe of all Demands be of ſo; great extent,:yet it doth not extend to ſuch Writs, by which 
nothing is demanded neither in Fa&, nor in Law, but lie only to retain the Plaintiff by way of dif. 
charge, and not by way of demand, as appeareth before 'by the Judgement in Freſcullard's Cafe, 
11 H.4. 6, where a Releaſe of all Demands is no Barr in a Writ of Error to reverſe an Outlaniie, 
and fo of the like, Vide 40 E. 3. 22. 13 R.2. Avowrie 89. 18 E. 3.59. 14 H. 4. 4. Oc, where by 
Rcleaſe of all Demands future incidents are releaſed, and where not. And fee Com. 4.84. in Nithls 
Caſe for this word ( intereft, ) Now as to the ſecond part of the Deed, ſeil. to the words of Quali 
fication, it was reſolved, That as well the firſt words, as the ſubſequent words ſpecif, extend only 
to releaſe all Actions, Sutes, Quarels, Demands, Title and Dower, &c. de aliquibus terris & tenemer- 
#11 ſuis in Wethersfield, and not to any Lands or Tenements in Gosfield , for the ſaid latter words, 
mihi contingent per mortem difti Thome, &c. do qualitic the ſaid general words and do refirainall the 
firlt words to the Lands or Tenements in Wethersfield, and that for three Reaſons : 1. Becauſe that 
all the ſaid three parts of the Deed, ſcil. the words of Releaſe, the words of Qualification, and the 
words of Relation are but one point and one fentence; for this conjun&ion ( necnon ) doth con- 
join the general words tothe words of qualification, and the relative words refer to all the words, 
well general as ſpecial, and alſo to the words of qualification, 2. If the general words ſhall and 
without any qualification , then the ſpecial words ſhall be altogether vain and of no effe&, & mals 
expoſitio eft que corrumpit textum. The third and the principal reafon is upon a Maxim and Principe 
in Law, ſc. Quando carta continet generalem clauſulam, poſteaque deſcendit ad verba ſpecialia, quetu- 
ſule generali ſunt conſentanee, interpretanda eft carta ſecundum verba ſpecialia., The ſame ml al- 
moſt word for word is put and argued on both fides. Vide 7 E. 3. 10.4. Margery Mortimer's Ciſe.ſe 
where a Deed ſpeaketh by general words, and afterwards deſcendeth to ſpecial words, if the ſpecial 
words agree to the general words, the Deed ſhall be intended according to the ſpecial words: ASif 
a man grant a Rent in manerio de D. percipiend. in 100 Acres of Land, parcel of the ſame Manor, 
with clauſe of Diltreſs in the 100 acres, the rent ſhall iſſue out of the 1 00 acres only, and the general 
words ſhall be conſtrued according to the ſpecial words : fo it is there alſo faid, If a man granteth1 
Rent, (and gocth no farther) theſe general words ſhall create an ERte for life, but if*the Habendun 
be for years, the ſame doth qualifie the general words; and all this appeareth in the ſaid Book of 
7 E,z. So if a man giveth Lands to one and his Heirs, Habendzum to him and the Heirs of his bo- 
dy, he ſhall have bur an Eſtate in tail, and no Fee expe&ant'; for the Habendum doth qualific the 
general words, precedent 3 and therewith agreeth 35 Aff. p. 14. 37 Afſ. p. 5. Perkins 35. b. again 
the opinion obiter in 21 H.6.24. But if a man giveth Lands in the Premiſes to one and the His 
of his body, Habendum to him and his Heirs, he hath an Eſtate tail , and a Fee-fimple expeRant3 
tor that ftandeth upon another Rule and Principle of Law, ſcil. generalis clauſula nou porrigitur s 
ea que antea ſpecialiter ſunt comprebenſa : And therefore when the Deed at the firſt doth contain ſpecial 
words, and afterwards concludes in general words, both words as well general as ſpecial ſhall fiand: 
And it is well ſaid in 35 H. 8. Dyer 56. ſubſequent words may qualitic afid abridge , but n0t de- 
ftroy the-general words precedent. Vide 3 3 H. 8. fol. 50. 21 Aſſ. p. 10. &2E. 3.33.5. To the lat 
part of the Deed, ſeil. the relative words, (que vel quas,)) &c. It was reſolved, that they refer a5 
well to Actions, &c. and Demands, as to the ſpecial words, for it ſhould be again(t reaſon thit 
they ſhould refer to general words, which are more remote, and not to the words of n_ 
on which are immediate, and next to them : And the' ſame is ſo clear and perſpicuous of it = 
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chat it is not worthy any argument, or proof, to confirm it. For the ſecond Point of the caſe it was 
eſolved , That the (aid forein and collateral Averrement out of the faid Deed was not of any force 
or cffe& in Law 5 tor every Deed doth confiti upon two parts, ſeil. matter in Fa, and upon the 
ConſtruRion of the Law. Matter of Fact is to be added by the Party , and triable by the Jurors : 
The other , being matter in Law, is to be diſcuſſed by the: Judges of the Law, and quemadmodam 
o queſtionem fatii non reſpondent Fudices 3 ita ad queſtionem juris non reſpondent Furatores, And 
therefore if A. levieth a Fine to illiam his Son, to have and<o hold to him and his Heirs , upon 
this Fine the Judge cannot make queltion for any matter of Law; but now the Party cometh and 
addeth matter in Fat; and ſaith, That A. hath two Sons named William , an elder, and a youn=- 
ver, and his intent was to levy the Fine to William the younger, this Averrement out of the Fine is 
good of this mattcr of fac , which well ttands with the words of the Fine, and ſhall be tried by 
the Country 3 and therewith agreeth 47 E. 3.16. But it a man by Deed giveth Goods to one of the 
cons of I. $. who hath diverſe Sons, here he ſhall not averr which Son he intended 3 for by Jadge- 

ment of Law upon this Deed, the Dced is void for the incertainty, which cannot be helped by A- 
verment. Vide 11 E. 4. 3. Soit a man levy a Fine of the Manor of $. or of the manor of D. to 

:woand their Heirs, and in truth there is the Manor of North S. and South S. or great D. and little 

P, inthis caſe ifſue may be taken out of which Manor the Conuſer intended to pats, for the fame is 

matter of fa& not apparent in the Fine, whereof the Judge cannotrtake Conuſans;. but it ftands well 

with the Fine , and ſhall be tryed by the Jury, and therewith agreeth 12 H; 7.7. 26 H.S8. 6. a. 19 

F.2, Grants 93- but where the words are in the limitation of the Efiate to two & heredibus , the 

{ame is apparent in the Fine, and by Judgement of Law theſe words heredibus are uncertain and 

yod, as it is adjudged in 22 H. 15. Vide 19 H. 73. 20.6. 35. 22 E. 46.6, and no &Averment 

dehors can make that good , which upon cotideration of the Deed is apparent to be void. $0 if a 

man maketh a Feoffement to one and his Heirs ,, no Averment can be that the intent of the Party 

ms, that the Feoffee ſhould have but an Eftate to him and the Heirs of his body , for ſuch Aver- 

ment is againſt the Judgement of the Law , which appeareth to the Judges upon the view of the 

Deed; ſo in the Caſe at Barr, if- the general word ( demands) had in Law by the Judgement of the 

Judges upon the confideration of the whole Deed of Releaſe barred her of her Dower, no fortin or 

collateral Averment out of the Deed could qualifie or abridge the force and operation of the laid 

word, but ought to be qualified by apt words contained in the Deed, as in this caſe it was. And 

akkerwards Judgement was given for the Demandant. | | 
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A* original Writ was brought in London: Facobus Det gratia Anglie, &c. Precipe Leventhorp 
& Frank #anper de Hatfield Brodock in Comitatu Eſſex generoſo , alias dift. Leventhorp Frank 
& Hatheld Brodock iz Comitatu Eſſex generoſo quod reddat Arthuro Blackamore, John Whitting- 
ham, 100 li, qzeas 45 debet, & injufte detines, returnable menſe Michaelis 3 the Entry of the Capias, 
Als, & Pluries, was according to the (aid original ; but in the Exipenc and Proclamation, and 
the Entry thereof, the Defeidant ( as the truth was ) was named Knight, and in Eafter Term 8 Fac. 
he put in a Swperſedeas by the name of Knight, and (o the Plaintiff did declare againſt him: And 
the Defendant did impar! til Trinity Term following, in which Term Judgement was given againſt 
him by default. bythe name of Knight, And this Mech. Term, a Writ of Error was brought, and it 
ws moved by Houghtox Serjeant, that the faid original might be amended, becauſe that Fohn Bun- 
buy the Plaintiffe's Atturney drew a note or title of the Writ in this form 3 London. Leventhorp 
Frank, neper de Hatfield in Comitatu Eſſex, militi, alias dif, Leventhorp Frank. de Hatheld Brodock 
 Comitatu Eſſex generoſo, &c. as above, and delivered this note or title to the Curſitor of Londor, 
add he miftook it inthis, that where in the firſt name he ought to be named Knight, in the firſt 
name the Curfitor named him Gent. as he was named in the Obligation, and the ſame was the true 
ale, as appeareth by Examination of the Curtitor , and of the ſaid Atturny upon'their Oaths, and 
upon 'view of- the roll or title in full Court. And whether the ſame was amendable or not by 
this Court, the original being out ef another Court , ſcilicet , the Chancery , was the queſtion. 
And the Caſe was well argued at the Barr by Councel of the part of the Plaintiff, and on the De- 


; fendant's part. And at length it was reſolved by the whole Court, That the Record ſhould be 


mended by the Curſitor, and made according to the note or title delivered by the Atturney to him. 
tor the better underfianding of the Law , and of the true reaſon of the rule of our Books in'this 

ad other caſes of amendments. x. It is to ſee if in this caſe the ſaid original Writ were amen- 
Ule by the Common Law , or by any Statute , and by what Statute. And it was reſolved, That 

a original Writ was not amendable by the Common Law in the caſe of a common perſon. Vide 
13E. 3. Amendment 63. which was before any Statute made concerning Amendments, &c. and 
16E, 3. Voucher 49. 29 E.3. Amendment 68, But in the King's Caſe, in a Quare Impedit, where 


' Writ of ©uare Impedit was preſantere , for preſentare after excaption taken to it, and be- 


fore anſwer, by the advice of the Chancellor ( out of which Court this Writ iſſued ) and of the 
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ves of the Kings Bench, the writ was amended in the Chancery, and the Detendant was 
Ry to it by = award of the Court. Vide 4 H, 6, I6. © 40 Afſ. p. 26. And where ww 
peareth in 20 E. 44.7. 10 H. 7. 25. diverſity of opinions, whether there were any amendment xt ths 
Common Law or not, -It is without queſtion, That at the Common Law, a fault of entry of a "i 
tinuance; or of an Effoign, which was the miſpriſion of the Court it ſelf, in the form of entry wzs 
amendable by the:Court 3 as it appeareth by 5 Edw. 3. 25. where W. brought a Precipe againg p 
who youched to warranty C. who centred into the warranty and pleaded to iflue : and a Venire fn 
ifſucd,: and the Jury was reſpited 3 and in the Roll it was entred, Fur. inter B, & C, (which ny 
betweeri the Tenant and the Vouchee) in ſuch a plea, ponitar 21 reſped, where the cntry ought t 
be, Fur. inter W. & C, quem B. vocavit ad warrant. and becauſe this miſprition of entry in the ggj 
was taken to be the default of the Court, it was: (as in the cale of an Efſoign ) amended by th 
'Connt.. So. in 10 E, 3. 20. 4. The miſprifion of the Court in the entry of an Effoign was amengey 
by the Court. And 12 E. 3. Amendment. 62. acc, which books were before any Statute of Amen, 
ment, Vide 2 H. 4: 4: 18 E. 3. Amendment 56. 19 E. 3. tit. Amendment, And at the Common 
Law. variance in:any part of the Record of the Original was amcndable by the Common Lay, z 
it is aid in 7 H.4- 45. So by the Common Law, the Judges might amend as well their Judgmen 
as any. other part of: the Record; and in the ſame Term, for during the Term:the Record is.in thy 
breft-of the Judges;-and not in the Roll, Vide 7 H. 6. 29. 9 E. 4.3. 2 H. 3. 11. But ar the Con, 
morn Law; the miſprifion of Clerks in another Term in the proceſs was not amendable by the Couy, 
for in another: Term the Roll is the Record 3 and: therefore by the Statute of 1:4:K:' 3. cap. 6.-(which 
was the firſt At of -Amendment) it is enacted, : by the miſprition of Clerks in every place where. 
ſever it-be, no proceſs ſhall be annulled er diſcontinued by miliaking in writing one letter, grgre 
ſyllable too much, ; or too little, | but ias ſoon as the thing, is perceived by challenge of the pary, i 
thall- be haſtily anfended in due; form, &c.. Butgthis Statute doth not extend but to amendnen 
of the miſtaking ofthe Clerk in proceſs to be amended in due form : For 15. Es 3. Amendnen 51, 
which was the next: year after the Statute made, in Detinze of 3 writings, by, omithon of one wy. 
ting-in the Contintance; all the proceeding was diſcontinued, notwithſtanding the new Staue, 
ſe. 14:E,:3. which ;gave that the-proceſs ſhould. be amended, Vide, 45 E. 3.19. . And this Sat 
doth extend to a Judicial writ, or proceſs, as in Treſpaſs the Nifi prius was to the damages ofC.;, 
where. the Record was C. 0. andthe: Jury at the Nift privs found 20 1. andthe writ of Niſ pris 
was amended by force of this Statute, and made C. 1. according to: the:Record, 2 H,4, Vit 
40E. 3.15.36. 19H.6, 15. 3H. 4.8. & 11. 47 E.3.14. 7 E.4.15. 9 H.7.8. 4 H. 6.6. Butthi 
Statute doth not extend to an Original writ, nor to the writ which is in the nature of an Origins] 
for the ſame is not included within'this word ( proceſs. ) And -theretore Fixchdes faith in 4b ;, 
14. 4. if an Original writ want form it'is abateable, becauſe the Original is made in one ple and 
pleadable in another 3 and by conſequence cannot be amended 3 otherwiſe it is of a Judicial wiit 
Vide 11 H, 4. 70. A ProteQion ſhall not be amended in the Common Pleas, becaulc it is madein 
another Court.. So it is holden in 4 H. 6.4. . Every Original writ ſhall abate for want of tom 
(as if the Wife be named before the Husband') as well as if it want matter, without any amend- 
ment : But a Judicial writ ſhall not abate for want of form, if it have ſufficient matter, 3 E.44 
An Original, or that which is in the nature of an Original ſhall not be amended ; and therewith 


'agreeth 29 E.'3: Amendment 68. in Wagams Caſe. 22 E. 4. 47. Vide $ H.6, 37, . So.in 46K 


[5] 


Amendment 53. in a writ of Entre ſine aſſenſu Capituli-brought by an Abbot againſt R. who. plead 
Nox dimifit, &c. &. de boc ponit ſe ſuper patriam,, & preditius R. fimiliter ; where it ſhould be, 
& pred. Abbas ſimiliter, and the Jury was diſcharged, and it was not amended; for it was nt 
within the Statute which gave that the proceſs ſhould be amended-in due form 3 and therefore the 
parties repleaded. And it is to know, That this word (proceſs, ) which is the only word 
this Statute which is to be amended, is taken in Law in 2 Ggnifications , in-one largely, adin 
another firiQtly 3. and-in the large ſenſe it is taken for all the proceedings in all real and pedoual 
aQions, and in all Criminal and Common Pleas : & proceſſss derivatur & procedendo ab nigital 
uſque ad finem, Vide Britton 138. And in this ſenſe it is taken in the Regiſter Original 128.6 
in the writ'De continuando proceſſum poſt mortem Capitals Fuſtic, in a writ of Oyer and Termivt, 
within which words ( proceſſus ) as it there appearecth, is included not only the Judicial proceb, 
but alſo the Commiſſions, Indi&tments, Rolls, & alia memoranda : And in another ſenſe this word 
( proceſſis )) is takenimore firitly, ſe. for the proceeding, after the Original out of the plea Roll be 
fore Judgement, and that appearcth in the writ of Error in the Regifter 216. and F. N. B. the words 
of which are, Quio-in recordo &: proceſſ, ac etiam in redditione Fadicii, &e, where recordum doth 
contain the Plea Roll, proceſſis all the proceeding out of it untill the Judgement, See the wilt 
Certiorart in the Regiſter 167. a. And in this ſenſe all aQtions: zeal, perſonal, and mixt, and not 
Pleas of the 'Crown,:is the faid A of 14 E. 3--to:+ be intended... And the fame appearcth by the 
ſaid book in 46-£; 3. Amendment 53. for the miſpriſion was in the. Plea Roll, and therefore it #3 
not.amended 3, and;46E. 3. 19. in Treſpas. diſtreſs iſſued Quindena Trin. retornable Quind. Mich, 
and*the Roll was. de; Qzinden, Trin. ad Duinden, Hillar, and at Quindena Mich. it was pleaded 
to iſſue, and found for the Plaintiff, and the Defendant ſhewed this matter in arreſt of Judgme"t 
and the; Juſtices would not amend the Roll ( which there is called the original ) but award 
the partics to plead again... But in 18 E, 3. Amendment 56, the miſtakitig was in the ent!) 
the Efloign, which was out of the Record or Plea Roll, and the ſame was part of the pro 
that 1s, proceeding amendable by the ſaid A&z and-that appeareth. more fully after. But 7 
this Statute there were diveys opinions in divers points, ſc. If the Juſtices before whom the plea ſal 
be depending by adjournment, Error, or otherwiſe (Vide 17 E. 3. Af. p. 2+) ſhall have __ 
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amend the miſtaking of the Clerk in proceſs in writing one letter or ſyllable ; and alſo, if they might 
amend it as well atter Judgement, as betorez and theſe doubts were declared and explained by the 
Satute of 9 H. 5+ ©2P; 4+ © 4 H. 6. cap. 3. to cxtend to all the Juſtices, and as well after, as before 
adgement : And allo great doubt was conceived upon theſe words, ( writing one letter or ſyllable 
mo much or 200 (ittle,) it 2 word may be amended : and 40 FE. 3. 34. b. Belknap faith, That the Sta- 
tate of 14 E- 3+ ©4P+ 6. that a lettcr or ſyllable too much or too little in a word may be amended, but 
where there wanteth a word, thc Statute ſpeaketh nothing, Thorp, It was heretofore debated here 
before us, If a word fail in the Record, it it might be amended, as if it had failed but in a {yllable 
or letter and Sir Hugh Green and I went together to the Council , and they were 24 of the Bi- 
ſhops and Earls, and we demanded of them who made the Statute, if the Record might be amen- 
ded; and the Archbiſhop, or Metropolitan ſaid, That it was a nice demand, and a vain queſtion 
of them, if it might be amended or not : For he ſaid, that it might be as well amended in this caſe 
ac if it were but one Letter : for if a letter or ſyllable fail in a word, it is no word 3 wherefore 
if all the word fail it may be amended as well as if it failed but of a letter, or of a {ſyllable *for 
there is no more difference in the one caſe then in the other. And 39 E. 3. 21. the Queſtion alſo 
was, if a word might be amended by the Statute of 14 E, 3. And there Thorp ſaid, That it ſhall be 
amended by the Statute, for heretofore we were in doubt of it 3 and becauſe there was diverſity of 
{umoſine in a writ, it was brought for the ſame cauſe into a Parliament z and the Lords who made 
the Statute ſaid , Their meaning was that in all theſe caſes the proceſs ſhouJd be amended. Note, 
when it is ſaid in 40 E. 3. That the Juſtices went to-Council 3 it appeareth by 39 E. 3. that they 
went to the Parliament to know the opinion of thoſe who made the Law, 11 H. 4. 70. In a Precipe 
the original was, Mich. de T. and the mean proceſs was, Mich. T. and (de) omitted, and a Pro: 
tedion was caſt by the name of Mich. G. and the main proceſs was amended by the Statute of 14 E. 3 
2nd that a word ſhall be amended, within theſe words letter, or ſyllable, | and fo much the rather, 
becauſe that (de) is a word and ſyllable alſo; but the ProteQion was not amended, becauſe it was 
made in another Court. 7 H. 6. 45. conceiveth, that a tittle ſhall be amended within theſe words; 
ktter or ſyllable. To put out all which'doubts, and to enlarge the power of «he Juſtices in Amend- 
ments, the Statute of $ H. 6. cap. 12. was made, and the ſame fiandeth upon 2 general parts , 
ſ. 1. againſt Corrupting and faltifying of Records, by rafing, enterlining, &*c. which Clauſe doth 
not concern the caſe in Queſtion. 2. againſt the miſtaking of Clerks (by force of which the Amend- 
ment was in the caſe at barr) the words of which branch are, And that the Kings Fudges of the Comres, 
ond places in which any Record, proceſs, word, plea, warrant of Attorney, writ, (Original, or Judicial, 
for ſo the Statute ſpeaketh in the firſt clauſe ) pannel, or return, which for the time ſhall be, ſhall have 
proer to examine ſuch Record, proceſs, word, plea, warrant of Attorney, writ, pannel, and return by 
then and by their Clerks, and to reform and amend in affirmance of the Judgment of ſuch Records ant 
qricſſes, ol] that to them, in their diſcretion, ſeemeth to be the miſprifion of the Clerky in ſuch Records, 
proceſe, word, plea, warrant of Attorney,' writ, pannel, and return, &c. So that by ſuch miſprifion of 
the Clerk, no Judgment ſhall be reverſed, or aunulled. Note Reader, where the A@ of 74 E. 3. ſpeakerh 
only of proceſs, this Act of 8 H. 6. is of far greater extent, for it extendeth to proces, and to 7 other 
things, ſe. 1, to any Record, 2. word, 3.'plea, 4:-warrant of Attorney, 5. to a Writ Original and 
Judicial, (as appeareth by the firſt branch) 6. pannal, 7. return : ſo that the power of the Juſtices as 
to amendments is by this Statute greatly'enlarged.- Alſo, 1. this Statute giverh them power of Exa- 
mination; 2, of Reformation and Amendment 3 3. the Statute expreſſeth the matter they reform,and 
amend; ſe, all that which to them in their diſcretion ſeemeth tobe che miſpriſion of Clerks in ſuch Re- 
cords, proce(s, word, plea, warrant of Attorney, writ, pannel, and'xeturn. As tothe firft, they have 
power to examine ſuch Records, proceſs, &c, in 2imanners : 1. by themſelves; '2. by their Clerks; 
As to the power of Reformation and Amendment, they have power onely to doe'it in affirmance of 
theJu&gments of ſuch Records, and proceſſes; but although that their power be: thus —_— yet 


 themiſprifion of the Clerk (as it was n'the AR of 14/E. 3.) is onely to be amended. And becauſe 


that there appeareth prima: facie, great incertainty imour books concerning Amendments, (whereas 
"truth there are not: any more certaiti Rules in the'Law, if they ave well obſerved and underftgod, 
then in caſe of Amendment) it ſhall be neceſfary briefly to colle& them out of the books at large tou- 
ching the Conſtruction'of this Statute, And becauſe the principal Caſe was of the-amendment of an 
Original 3 x. It ſhall be ſhewed in what caſes the 'miſprifion of-the: Clerk in Original writs ſhall be 
mended within this Statute, and in what not. Every Original writ ſtandeth upon 2 parts 3 one up- 
Om an Artificial form, according to the Regifter, and'that the Clerk ought to doe by his knowledge 
and sill, without any inſtructionof the-party:: the'other upon thetrue-inftrudtion of the party, of 
hetruth and particularity of his caſe, requiſite to the-compoting of the writ, and that the Clerk can- 
not doe-without the party: ſo that an-Original writ may be vitious, by-miſpriſion either of the Clerk, 
of the party : By mifpriſion of the Clerk in 5 manners: I. by miltaking of the legal form 3 2.'by 
miſtaking of one word which is not any Latine for another; 3; by omithon or addition of words z 
4 by miſtaking of the Record, ſpecialty, writing, -copy, inſtruQtion , note or titling of the writ 
Qlivered:to the Clerk, or'tsken by the-Clerk for framing of the Writ 3 5. by miltaking of the Clerk 
or Officer, 'in negligent keeping, or voluntary defaging,' &c. of a Record, &c.' And becauſe,that 


| the Caſt 'of Amendment'in'the caſe at barr was not for'any miftaking'of the Obligation upon which 


the writ. was grounded (for he hathypurſued the ſame-in all ) in which Obligation the Defendant 
Fs named Gentleman, as he was in the'wit 3 But the miſpriſion of the Clerk' of the Chancery 
Was, in that he did not follow the- note or infiraction in writing delivered to him, ſc. to name 
the Defendant Knight. in primo nomine, becauſe that- after the-making of the Obligation, he was 
made Knight ; This difference is firfi to be obſerved ; That if the Original writ wanteth legal form, 

the 
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_ Gme is ſuch a miſpriſion whith is not amendable by this Act. For the Officers and Clerks of 


ancery are bounden by. the duty of their offices to have sKkill and knowledge in the try 

Hwa or 5a (which are the foundations upon which the whole Law doth depend ) ni 
fore, it defet of form of Original writs ſhall be neglected, Ignorance, the Mother of Error ang Bar. 
barouſneſs, will follow, and in the end all will be involved-in Confufton, in feclulion of the _ 
Law of the Land ; for in this Caſe it is true, forma dat eſſe ; and therefore it was never the oy 
of the makers of the Ae within theſe general words, ( miſprifion of the Clerk in Original Writ) t 
extend the ſame to miſpriſion of the form of the Original writ, which would introduce { preat 
inconvenience; and therewith agreeth a Notable Judgment, in 22 E. 4. 21 & 22, in Elig, Hatley 
Caſe, where a writ of Debt was brought againfi Executors tor a debt due by the Tetator in the 
Deber & Detinet, where by the form of the Regifter it ought to be in the Detinet only, and there wy 
reſolved by the whole Court, that it ſhall not be amended 3. for the difference is taken and reſolyed 

between Negligence, and want of knowledge of the Clerk, or negligence, that is, the overliph 
of the Clerk in miſtaking, as if he hath an Obligation or Copy of -an Obligation, and doth no tol. 
low it, the miſtaking, that is, overſight and negligence in this caſe, and in all like caſes, ſha he 
amended by the Statute of 8 H. 6. But ignorance, or not knowing, ( for ſcientia ſciolorum  niy, 
ignorantia)) of the Clerk in the legal form, and' courſe of the Original, is not a miſprition amendzhj 
by the faid Statute. So if a writ be Precipe quod ſolvat, tor Precipe quod reddat, or Warr, Cha, 

#nde patium babet, for unde Chartam babet, theſe are faults of form, and therefore are not ameng;. 


\ ble by this AR. And for the firſt part of this difference, as to the Copy of the Obligation, it j 


[ 160 ] 


holden in 38 H. 6. 4+ That where the Clerks of the Chancery uſc to take titling of the matter which 
the party ſhews them, If the party to have a Formedon in the deſcender ſhew to the Clerk how thi 
the Land deſcended to one as ſon and heir ofthe donors, and the Clerk draweth the writ, th 
the. Land deſcended to-him as ſon, .(and omitteth heir) it the Clerk ſheweth his titling and wil 
teſtify the ſame,.it ſhall be amended in the Common Pleas, and that is, by the ſaid Statute of $4, 
Vide .22 E. 4. 48. 38 H. 6.39. & 11 H. 7.41. b.:do agree to the Caſe of, Copy. But if thewir 
wanteth legal form , wit is not amendable; Vide 14 H. 4. 10,11. 27 H. 6.6. 11H. 6, 14. 348, 
26. 28 H.6. 11. and upon this reaſon it hath been often adjudged after this Statute of 8H, 6, tha 
falſe Latine in an, Original writ-ſhall not be-amended , + becauſe-it wanteth legal form, and is tobe 
imputed to the ignorance of the. Clerk, 9-H. 1-16. as bos breve, for bac breve : And the Conan 
Law. is Curious in keeping the form of the Regiſter 3 and therefore it is adjudged in 6 E. 3. 37, That 
where a treſpaſs done. by divers is joynt or ſeveral, at the will of the Plaintiff; yet ina iQ 
againſt John Gardicn of the Hoſpital of B. and Frere Rob, L, and Frere Rich. F. becauſe tha this 
is the default ot the Clerk for. fault of form, that theſe Freres are not named: Confreres, as it oyyht 
to.be by the form of the Regiſter, the writ ſhall abate againſt them all, although che Gardicn bewel 
named. But in Treſpaſs againſt 2. Miſnoſmer of one of the Defendants ſhall not abate the wholewrit 
but it ſhall Gand againſt the other. who is welt named -3 For-there Herle took-the difference, when 
the Writ doth. abate by-the-plea of the one for-want of form, / although the others have pleaded to 
iflue, the Writ.ſhall abate againſi them all-3. but although that one may abate the Writ for matter in 
fac, as by reaſon..of miſtaking of his name, the Writ ſhall; ſtand againſt the: others, Vide 2H. 7, 
16. .11 H.g. 5,6. 21 H.7.31-:7 E. 4-10. 5 £.4. 2.' 11:4 15. wa Af. Þ. 14. 27 4.1.45 
9 H.6. 36. 12 E. 3. brev, 670, 12 E. 3. brev, 481. 27 H: 8.526, b. Plow, Com, in the Jfiſe f 
Freſh force. | | + 4 Naks 2 5 HS; "I? # 
As to the ſecond manner of. miſpriſion in negligent writing of a word which is not any-Latins 
the ſame is amendable, as imaginavit, for-imaginatw eft;-ir ſhall be amended, as-it is adjudged i 
11 H.6..3. 17. So was it adjudged-in 3 E, 6. as Serjcant Bendloes reporteth, 'That where in aviit 
of Aiel the writ was ave, for avie, .it was amendeds-: ' - ++ | WE TIBOY T. 6s 
... And as to the'third manner. of -miſprifiox'-in negligent omiſſion or addition of a thing which it 
appeareth he himſelf ought to-have added, or: omitted of: Courſe 3 -as for leaving out Dei. grmisn 
the: King's Stile, it ſhall be amended, 22 H. 6.8. So-3 E. 6.-as Serjeant-Berdloes reportetl, theſe 
words in a Partitione faciend. ( oftenſur. quare non fecerit.);-were left out, and was amended, Fil 
35 H. 6.6.10. 2H.7. 11.9 H.7..19. for addition of that: which is apparent ought to beet out 
ut omiſſion, oraddition of any thing which altereth the forma of the writ,: is not amendable, wid 


"hs or omithon of Dexinet; as it appeareth in.:11 H. 6, 14,/'0r addition of debet, as appearcth in 
23213 22-70 AU EIT RO ge tr ae i Ei Es ops ons PTS 
As to. the fourth manner. of miſpriſion, ;ſc;, of the'Record or Specialty, &c. See 21 H.6. , 
22 H.6. 43.37 H6. 6.34-49: H.6. Amendment 47. $4.4 
As co the fitth manner'of miſpriſion , in-negligence of a-Clerk or Officer ; not in writing: 9 
but in negligent keeping of the Records, or in voluntary defacing of them: whereby the Record be- 
comes imperte&, jor erronious.; \in;Trinit. 24: Elige the Caſe was; That Heyry Firz-allein late Eatlo 


Arundel, in the. reign, of Queen Mary ſaffered a Commoni Recovery of divers Mannors, and ® 


Lands and Tenements in the County of Swfſew, and the Origingl writ upon which the Recover) . 
had, being greater. and broadex;then the other writs of the ſame file, by:the' negligence of the : 
cer through oftgn handling of it; a-great partiofithis writ; which. was moje-ſpacious then thee 

was" obliterate; and, worn out,,{Þ; that ;but.one Letter of :many of the names-of divers of-the Mane 
nors could be perceived, .but the;names. ofthe: Mannors were-truly recited/'as well in the Col 
( which always doth briefly xecige;the;writ.); as:in the HabereFzcias ſeifinam 7-and whether this Ol 


, Bina] was amendable, or not; was a great Queſtion between Philip Howard [Earl of Arnd#h, ON 
and heir of the {aid Henry Earl of Arundel, and the-Lord Lnemley, to whom the ſaid Hewy Eart'O 


Arundel had conyeyed divers of the faid Mannoxs, &c, And to 1clolve this; Queſtion, SieChrifpi, 
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Parr VIIL 7 Blickamore's Caſe. 


Wy, Chick Juſtice of England, Sir Ed. Anderſon, Chief Juſtice of the Common Pleas, Sir Ro- 
» Manwood, Chiet Baron of the Exchequer, and all the other Juſtices of England, aſſembled 
themſelves together. And it was reſolved by them all #14 voce , That the original Writ ſhould be 
amended according, to che other parts of the Record, ſcil. the Count, and the Habere facias ſeifi- 
1m 3 and that this miſpriſion and negligence of the Clerk in keeping of the original Writ ſhould 
he amended by the ſaid Statute of 8 H. 6. tor here doth not appear any want of Knowledge in the 
tie Clerk, but miſpriſion and negligence in keeping of the Writ, which is a miſprifion within the 
letter and meaning of the Act and the rather in this Caſe, becauſe it was in a Common Recovery 
(ered by aſſent of the Parties tor aſſurance of Lands. And although jr is enated, That if any 
Record, or parcel thereof, Writ, Return, Pannel, Proceſs, or Warrant of Atturney in the King's 
Courts, &c- are voluntarily ftoln, carried away, withdrawn, or avoided by any Clerk, that it ſhall 
be felony, the ſame doth not prove, That it the original Writ, or other part of the Record be volun- 
tarily ſtolen, &'c. that the ſame cannot be ſupplied and amended by the other parts of the Record : 
For it was reſolved that in both Caſes , as well where the Record becometh imperfe& and-erroni- 

ous by voluntary offence of the Clerk , as by his careleſs negligence, for all is in the general word , 

Miſpriſion of the Clerk. But if ſuch part of the Record which is ſo ſtolen,&&c.or which appeareth not, 

cannot be ſupplied by the other parts of the Record, nor by any Exemplitication made of the Re- 
cod, then it cannot be amended : And fee the firſt Claule of this Act of 8 H. 6, giveth remedy 
amongſt others , where any ſubtraQtion or diminution is of any Record, Proceſs, Warrant of At- 
tumey, Original Writ, &c. And according to this Reſolution a Fine was amended of Mich, $ fac, 
a5 3ppeareth by the Order and Rule of the Court following. 


Crompton. Mich. 8 Jacobi Regis. 


London, if. In fine levat, in Cur. hic in Oftab, Sandi Hillarii, Anno regni Dom, Eliz, auper Regi- 
ne Anglie 16, inter Robertum Tyrwhite, Militem, & al. Quer, & Edmund? Dighton, Armiger, & 
al, defore, de Maneriis de Magna Sturton, Parva Sturton, O& al. in Com. pred, Duia conſtat Cur, ſuper 
viſu pedis ejuſdem Finis, quod per bumiditatem aerir, &- pluviam ſuper illam deſcendew idem pes Fi- 
nr adee obliteratus eſt, & multe lines ejuſdem totalis. delete, ita ut legi non poſſunt z tamen per Bre- 
ve de Caventione , & Dedimus poteftatem de cognitione inde capiend. ac per concordiam e& notam ejuſ- 
dem Finis ſatis liquet & apparet que fuerunt verba in codem pede prins ſcript. Ideo ordinat. eſt , 
quod pred. pes Finis cum Proclam. ſuperinde indorſat, per Chirographar. de novo reſcribatur, ita quod 
concord. cum pred, Brevi de Convent, Dedimus poteftatem, Concordia, & nota ejuſd, Finis, & cum aliis 
Proclem, indorſat. ſuper pedes Finium ejuſd, Term, Et quod pred* pes Finis fic obliterat. & filac, inde 
djrabatur.” Ex pred* pes Finis fic de novo reſcript. in loco ejuſdem affiletur. 


| And this briefly ſhall ſuffice for amendment of Miſpriſion of the Clerk in an Original Writ. And 
tothe Caſe at Bar, the Rule of the Court was in theſe words : Crompton. Ordinatum eſt per Cur, 


| hieſuper auditu Concilii utriuſque partis & examinationem Clerici Curſiſtar, London & Attornat. Dyer, 


ſuper Sacrament. ſua in Cur. hic, quod bee additio ( Generoſo ) nomini Defend. in priori parte Brevis 
miginal, de debito 1 00 li, inde retorn. & affilat. in Banco bie menſe Michaelis anno regni Regis nunc ſe- 
primo, & omnes miſpriſiones in Recordo & proceſſ. ejuſd. placiti proinde ſabſequen, emendentur, & fiant 
(Militi ) ſecundum inflruliones ia ſcript. prins deliberat. prefat. Curſiſtar. viz. pred. Breve original, 


© fir frefat, Carſiftar. &+ Recordum, & proceſſ. pred. per Philizar. bujus Curie. 


The next word in the Ac of 8 H.6.1is ( Record, and the firft part of the Record is the Count ;. 
and briefly, a Count which wanteth ſubſtance ſhall not be amended in another Term, as appear- 
.&h7 H. 6.26. 35 H. 6.37. 38 H.6.1. 7 E4.4. 26. 9 Ed. 4. 5. 33 H.6.2. Vide 38 H.6.33.and 
30H.8, Br. Amendment 80. for the King's Caſe, E 

But it is enacted by the Statute. of 36 E. 3. cap. 15. That for the angjent forms and terms of De- 
carations no man be prejudiced, {o that the matter of the Action be fully ſhewed in the Declaration 
and the Writ. Vide Eveleighe's Caſe, 13 Eliz. Dyer 299. by the Statute of 36 E. 3. c. 15. the De- 
claztionhaving ſubttance ſhall not abate for form. Vide 28 H. 6.8. Ina Writ brought by Fohn Gar- 
gas againſt Tho, Beamond, upon an Obligation, and the Obligation was, Noverint, &c. me Tho- 


mam Beamond, #exeri, &c. Jo. Gargrave (without addition) And the Writ was, Precipe, &c. quod. 


rddat Johanni Gargrave Armigero, with addition, and it was moved, that it might be amended by 
Statute, for it is the miſprilion of the Clerk : But it was adjudged, That the Writ ſhould abate 
this Variance, and ſhall not be amended as it ſhould if it were on the Defendant's part 3 For 
Where the ſurpluſage is on the Plaintiffe's part , as well in the Writ as in the Count, a man cannot 
anend his own Count. And this Judgment was after the ſaid Statute of 8 H. 6, which proveth that 
the ſaid tirſt Clauſe of this very AR, which ſpeaketh of addition or diminution, &c. extendeth'0n- 
ly tocorruption and miſdemeanor in addition or diminution, and in vitiating of a Record, and not 
Where it is done i# rei veritate, although it be by miſprifion. Vide 4 E. 4. 14. A fſpacein the Decla- 
tion for the place where the Obligation was made, was not amendablc in another Term. And this 

Which hath -been ſaid of a Count ſhall ſuffice. 
Other-parts of the Record are , Plea in Bar , Replication, &c. And regularly matter of ſub- 
nce in them, and eſpecially matters of Fa& ſhall not be amended in another Term , as omiſſi- 
om of Averment , Et boc paratns eſt verificare , &c. For in ſome Caſes, as in Avowry , it is not 
neceſſity, But colour, which is of courſe , and in which there is Miſpriſton of the Clerk , ſhall 
be amended. And the Record in another Term may be amended by the papers Book of the Office , 
for it was the Miſprifion of the Clerk in the entring of it , and no fault in the Party or his Counſel. 
Nannn 27 H.6, 


[53 


[161] 


[5] 


Ls 
it 
; 
1\ 
is 


[5] 


——_ 


- ST Rr 
w . 4d " 
» "+ G 
by wes 99h 7 ” % 
F EE Ie ge 
SIS es . 
» 27 my en Fs ” _ iy tra x 
Toon TEES Ps. 
- > 
te a _— mp 
_—_—_ were ACS bates Po 


EG AE INTERNS... . -- «# £26 
. II 3 
IT a+ J T . i 
2 uo ma — > os 4 
= Wu _——+ x £9 þ 
DOE +> > 4 Ba SAY. OS = F4 ve 
= ny 4 Hon EICSSEIS nt =o. Lebanon x >: jognett 
© ha. 1 Fu>"iys me St EY > 1 So ie - _ ON a I nn FER _ PO 
6-4 ben qt D030 "Lhe , - re iD = ON >. "LET " I wo. . - - 
1 oth $7 EO. OS. p on, 4. 4+ + oANSs. oh - Sues - . 
M CDS Ab he «4 AE : i >. LANE TO 
ae 844 h Þ. 1 Fs 
ELEC Sis  WAEGTEES 
J PAES, » - 2 NAGY - +. $ 
ROOT NNE fy >< OAEBe—cpong ect he ni —_—_ - 
> op th, reg” ” 


*% - >>” TOS —— 


27 H.6.6. 10H. 7.23,25. 1I H. 7.2. 20 H.6, 18, 27 H.8.1. Miſprifion of a Certificate of "> 


Blackamore's Cale. Part VII: 
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Record upon a Writ ot Error ſhall be amended according to the Record ,22 E,4. 46.6 21 Hy, 41 
But the ſame is by expreſs provition by the {aid Statute of 8 H. 6. for it was the Act of the Ju "i 
which was not amendable by the ſaid Branch of the AQ, as ſhall be after ſaid. A thing apparent 
to be a Miſprifion , which the Clerk of courſe ought to have added, without, any inſiruGio of 
the Party, althought it be in a material Point , ſhall be amended in another Term, AS if in Debe 
brought , the Defendant ſaith, That he oweth him nothing 3 & de hoc ponit ſe ſuper Patrim, 
pred, Defendens ſimiliter ; where it ought to be, &* pred, Duerens ſimiliter , it ſhall be Mended 
by this A& of 8 H. 6. 11 H. 7. 2. acc. which Cafe was not amendable by the AQ of 14 E, 3 Bit 
appeareth by the Book in 46 E. 3. before , for the firſt At ſpeaketh only of Proceſs , and this aq 
ſpeaketh of Record and Plea. So in an Action brought againſt Sir Roger Towneſend , he pleaded 
in Bar, and concluded, the which matter pred, Fohan. is ready to averr, where it ſhould be Rogen, 
and it was amended by the advice of all the Juſtices as it is reported in 11 H. 7,25, Ang x Kal 
the Writ of Nift prins , it is to know, _ That che Miſprifion of the Clerk of.the Treaſury, yy, 
writeth it , -is alſo amendable by this Statute, and to be made according to the Record, bur With 
this Caution , ſci. That the Record of Nifi prizs have ſufficient matter in it ſelf cither expreſſed gy 
implied to give authority to the Juſtices of Nif prizes to try the Iſſue 3 'for they cannot try any (ſue 
by force of the Statutes made thereof , without authotity-given to them by Writ of Niſi prius, nd 
ſo it is adjudged in 11 H. 6. 11+ in Debt againſt F. $. Husbandman iſſue was taken, if he wer 
Husbandman die impetrationis Brevisz, and the Writ of Nifi prius was, whether he were Hughard. 
man { omitting theſe words, die impetrationis Brevis ) Which was the material point of the Iſſue; 
but the Roll was well, and the Jury paſſcd for the Plaintiff, and found that the Defendant wy 
Husbandman 4 die impetrationis Brevis, and the Writ of Nifi prizs could not be amended by the$4. 
tute of 8 H. 6. becauſe the Juſtices of Nift prins have no power to try the Iflue contained in the Re. 
cord, becauſe that die impetrationis Brevis was left out in the Nift prins 3 and 1f the Juſtices of i 
prius had taken the Verdict according to the Iflue in the Writ of Nift pris that he. was Huhind. 
man penerally, without faying die impetrationis Brevis, 'it had been contrary to the R011 foryiich 
cauſe it was awarded, That the Plaintiff ſhould ſue a new Venire facias, But 9 Eliz, Dyer 260,241, 
In a Partition by Wotton againſt Anthony Cook, and Tempte,»who appeared, and Temple confeſſed the 
Partition, and Judgment given accordingly , ſed cefſes execnnio,. Cook:conveyed: Title-in ſeven, 
and traverſed the ſuppoſal of the Writ and Count , abſqur-boe the Plaintiff mahntained the Writ ad 
Count, &- hoc petit :qued inquiratier per Patrizm , & pred, Anthonius fimiliter , ideo 124 &c, And 
in the Record of. Nifi prize the Iſſue was well recited , and no patt thereof left out, But mhere the 
Plaintiff concluded, & hoc petit , quod imquiratur. per Patriam , by the negligence of the Cleckof the 
Treaſury, the Writ of Niſi.prins was, & pred. fimiliter, leaving out this word Anthontzus in theſe, 
and joining of the Ifſue, And farther ,- the Iflue entred in the Record of Nifi prizes was, Inter We. 
ton Plaintiff, and Cook; and Temple Defendants 3 where Temple had made a Confeſſion of the Part 
tion before,” and ſo a Stranger to the Lifue : Bur the Record which warranted the ſame wi wel 
enough; And notwithfianding theſe Faults and Miſprifions, the Iſſue was tritd at the. Ni print, 
arid afterwards, by the Rule of the Court of Common Peas, the Verdi& was taken , and:the ſaid 
Miſprifions were amended 3 for ſufficient authority was given by the Writ of Nif prius (-whichis 
but the-tranſcript of the Record ) to try the Iſſue, and to take the Verdi&. 'If a man declare df 
damages of 10013. and the Record of Nifi prix is 100 7, and the Jury give damages 20 li, the Nj 
prius ſhall beamended and made 100 47, according to the Roll ; for it is the Miſprition of the Cle, 


which doth not change the Ifſue. Vide 11 Hen. 7. 1.6. 10: Hen. 9.25.6, and+ſo was it adjuged in 


2 H. 4. 6, See 39 E. 3. Br. 105. 7 E.4. x5: See after when Miſprifion of the Clerk in the Enty 
of the Verdi or Judgment , which are other parts of the Record , ſhall be amended. As tothe 


word ( Word ) the ſame hath been gxplained before. ' 


As to this word (Plea) it hath been explained before in the word (Record) which includethit 
As to ( Warrant of Atturney ) Sce 23 Hen. 8. Amendment $5. 24 Hen, 8. Amendment 4712 Ms, 


Dyer 105. 2 Eliz, Dyer 180. 5 Eliz, Dyer 225. 6 Eliz, Dyer 231. But when'ho Warrant of Attur- 


ney is put in, it is not remedied by this At. As to the words Pannel and Rtturn , in what calts 
Miſprifions of them ſhall be amended within this Statute. Vide'2 E. 4.7. 9-E, 4. 14. 33 H.6 4% 
after the Sheriff is removed, or dead, &c, 37 H. 6.12, $3 H. 7. 14. 12 H. 7.19, But no Retums 
helped by this Statute. | | 

And it is to be noted , That thoſe things which are amendable before the Writ of Error brought, 
are amendable after the Writ brought 3; and if the inferior Court doth not amend them, the ſuper 
or Court may amend them. | ; 2 

It is neceſſary now to. ſhew two things, 1. What things are not amendable by this AQ of $ 6, 
2, How many of them, not remedied by this Ac, are remedied by other Stagates. As to the firſt, 
This A& of '$ Hen.'6. cap.-12; nor the Att of 8-Hen, 6, cap. 15. do not extend to 14 Miſpriſions 
1. They do: not 'extend to Want-of an Original, but to Miſprifion of Clerks, as 1s aforclaid. 
2, They do not extend-to 'Miſpriſion of Form in the Original, either Falſe Latin, or Variance from 
the Regiſter. 3. They do not extend to material Variance betwixt the Original and the Count: 
4. They do not extend to Inſufficient Trial, ſcil. when the Viſn is miſfiaken 3 but Miſpribon of the 
Clerk in the Entry of the Verdi ſhall be amended in another Term , according to the Note foun 
by the Juxors : ſo was it adjudged in Kawlye's Caſe, in the Fifth Part of my: Reports. 29 & 30 b- 
lis. 2. b, 5- They do not extend to a Jury returned by the Coroners , where the Shcriff ought (0 
return it, & e contra, Vide Bainham'*s Caſe , in the Fifth Part of my Reports, |fol. 36. b. Vide 21 & 


23 Eliz, Dyer 367. 6. They do not extend to a Trial where no Return is eniJorſed upon the ph guy 
| acl , 
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fas, Rowland's Caſe, in the Fifth Part of my Reports. Mich. 35 & 36 Elis, fol. 41.b. 7. They 
Jo not extend to 2 Trial, where one appcareth who was not returned upon the Venire facias. The 
Counteſs of Rutland's Caſe, in the Fifth Part of my Reports, fol. 42. $8. They do not cxtend to a 
Return of the Venire facis without the name of the Sheriff, 9. They do not extend to a Jeofail , 
want of colour , Inſufficient pleading , or to any other Default of the Party, or of his Councel. 
27 H. 6.10. 13 E. 4.3. 20 E. 4.6. 21H, 6.28, for the Statute extendeth only to Miſprifion of 
Clerks. 10, For the ſame reaſon they do not extend to any Error or Miſprition of the Judges in 
iny Term paſt. 2 R. 3. 11. 9 E. 4.3. Vide3o H.6.1. But Miſprifion of the Clerk in the Entry of 
the Judgment of a thing which is apparent, and not of neceſſity , is amendable , as the miſiaking 
of the ſumming of the Arrerages before or pendent the Writ of Annuity ſhall be amended. 35 H. 8, 
Dyer 550 11+ They do not extend to that, where the Juſtice of Nifi prizs taketh the Verdi poſt 
ipſum diem in Banco, 1 Ma. Dyer 97, & 33 H. 6.25. 12. They do not extend to Want of War- 
rant of Atturney- 13+ This Statute nor the Statute of 32 H. 8. cap. 30, do not extend to help any 
of the ImperfeQtions, where a Verdid is given upon an Ifſue joined betwixt the Demandant and the 
youcheez or the Tenant and the Vouchee , as it was reſolved Mich. 1 & 2 Phil, & Mar, Bendloe's 
Caſes, But if an Error in Law be in the Judgment , as ideo in miſericordia, for pro capiatur, or e 
vntrs, or the like; it is not amendable in another Term, as it hath been oftentimes adjuged. 
14. Nor do they extend to an Appeal, nor to Pleas of the Crown, nor to-any Proceeding upon them, 
for they are excepted, nor tothe amendment of any Exigent, to make any one to be outlawed, &c. 
20H. 6:18, 7 E. 4.16. 22 E.4.7. 38 H.6.3. 21 H.7. 34. 7 He4. 279. Now Miſpriſions not re- 
medied, neither by the Statute of 32 H. 8, cap. 30. nor by the Statute of 18 Elis. cap..14. 1, All 
the faid Miſpriſions not remedied by the ſaid Statute of 8 H.6. remain yet not remedied by any Law 
or Statutez or where no Verdi& is given upon ifſue joined : As if Judgment be given upon Confe(- 
fon, Demurrer, Nibil dicit, non ſum informatus, or otherwiſe than by Verdict of 12 men upon 1{- 
ſue joined. 2. When a Verdi& upon Ifſuetried is given 10. Miſprifions are not remedied by the 
Statutes of 32 H. $. 18 Eliz. or any other Statute; but yet remain not amendable. 1, Material Va- 
tance betwixt the Original and the Count , as it is reſolved in _ Caſe, in the Fifth Part of 
my Reporty, 2, When the Original or Count wanteth Subſtance, Vide Freeman's Caſe, 41 Elisz. in 
the Fifth Part of my Reports. 3. Inſufficient Trial , ſcil. when the Viſm is miſtaken, and Verdi& 
paſſeth. 4. When the Return of the Jury is by the Coroner , where it ought to be by the Sheriff, 
and 2comttra. 5. When the Sheriff doth not put his name to .the Return of the Jury. 6. Where 
upon the the Venire facias, &c. no Return is'endorſed, although that. Verdi paſſeth. 7. When one 
appearcth, and is ſworn and entred , others give Verdi& who are not returned upon the Venire fa- 


as, 8,In an Appeal, or Plea of the Crown, as Indiqments, &c. or any Proceeding upon them 3 


for they are excepted in the ſaid Ad of 8 H, 6. and 18 Eliz, and the Statute of 32 H. 8. doth not 


[163] 


extend to them. 9. Although that' Verdi upon Hue tried be given for the Plaintiff, yet if up- 


onthe whole Record it appeareth to the Court , that the Plaintiff hath no Cauſe of Aion , he ſhall 
never have Judgment , and the ſame is not remedied by any Statute, as it hath been oftentimes 
adjudged. 10. An Error in Law. by Miſprifion of the Judges in the Judgment entred in ano- 
ther Term is not-amendable by any Statute, If the Plaintiff in an Aſſhze recovereth, and hath not 
putin any Warrant of Atturney , this Error was not remedied by the Statute of 32 H. 8. as it ap- 
peareth 20 Eliz. Dyer 363. for the words of the AQt are, for lack of any Warrant of Atturney of 
the Party againſt whom the Ifſue ſhall be tried : So that when the Verdid paſſeth for the Plaintiff, 
the lack of Warrant of Atturny for the Plaintiff is not aided by that Statute,nor & coxtre, but the ſame 
ishelped by the Statute of 18 Eliz. for there the words are general ( for want of any Warrant of 
Atturney ) ſo that theſe words extend as well to lack of Warrant of Atturney of the Party for 
whom, as againſi whom the Verdidt paſſeth. 
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Caſes in the Court of Wards. 
Trin. 7 Jacobi Regs. 


Myght's Caſe. 


þ the Court of Wards this Term , It was reſolved by the two Chief Juſtices , and the Chief 
"Baron, and by the Court of Wards, That where Jeffery Myght with his own money purchaſed 
12 acres of Lands, late Lumners to him and to. Simon Mond, an Enfant, to them and their Heirs, 

den of Queen Eliz. by Knights-ſervice That this original purchaſe could not be averred to be 
by colluſion, to take away the wardſhip which might accrue after the death of Feffery Myght; be- 
cauſe that the ſaid Jeffery was never ſole Tenant to the King; nor by the death of Fefſery in telpe& of 

ſurvivor, by force of Jointenancy, any wardſhip or primer ſcifin could accrue to the King. 
? It was reſolved , That no Feoffement which Feffery could make of his moiety. could be averred 
tobe by colluſion, to take 2Way the wardſhip or primer ſcifin due by his death 3 for if no Feoffement 

made, no benefit could accrue to the Queen by his death. Alſo he.is.out of the Statute of 32 
ud 34H, 8, for the. Statute of 34 H, $. which is a Statute - explanation , ſpeaketh only - a 
| | nnn 2 ole 
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(ole ſeifin in fee 3 for the words are, having a ſole eſtate or intereſt in fee-ſimple,, &c, > T 
ole {cit in tce 3 *; 26 \ os 3+ It was 
reſolved, - That when the F ather maketh a Feoftement tor the advancement of his Wie, prefermery 


of his Children, or paimcnt of his Debts, .that the ſame cannot be averred upontcovin or collutigy 


cauſe to the Queen: to ſeife all the Land 3 for the Statute of 32 giveth poiver to the Tenay: 


to give 
” Siſpoſe two parts to ſuch uſes 3 and the Statute of 34 H. 8. doth explain , That if all be g;r S 
and fo upon the Conlideration of both the ftatutes, ng Arg 


{d., it ſhall be good for two parts | 
ne can be of Covin in ſuch caſes, for the Clauſe of 34 H. 8. concerning Chvin js: If my s. 
/ Knights. ſerie, i 


3. &c, having Ejtate of Inheritance, of or in any Laads, &c. holden of the King 
eh or we der; of the King by Kaight-ſer vice, hereafter ſhall give, will, deviſe , Or aſſign, by wil 
other afi-executed in hu life, bis, manors, &c. by frand or covin to any perſon for years, life, or lives, wh 
one reniaiuder over in. fee., or with divers remainders aver for term of years , life, or in tail , With , 
remainder -over in:fee-fimple , &c. or ſhall convey or make by fraud or covin , contr ry to the true my. 
ring of thu aft, any Ejtates, Conditions, Meſnalties, Tenures, or Conveyances, #0 the intent to defraul 
or deceive the King of his Prerogative, Primer ſeiſin, &c, which | ould or ought to| accrue oy grow, & 
by or after the deceaſe of bis or their tenant by force , aud according to the former Statute, and of thi 
preſent 'ABi and Declaration., and the ſame Eſtates I and other Conveyances » being found by office ty}, 
fo made and contrived by cvin, fraud and deceit, as 25 aboveſaid , contrary to the urue meaning of th, 
ſaid former 4a, and.of this Ad, that then the King ſball have aſwell the wardſhip of the body and 
cuftody of the Lands, &c. a livery, primer ſeiſin, GCC, which ſhould or ought to appeftain to the King, as. 
cording to the true intent and meauing of the ſaid former Ac, and of this preſezit AG, as though w 
fuch Eſtates or Coveyances by.covin had never been had nor made. So that this _ oftentimes doth 
refer this clauſe of Covin:to+bg contraty to the true intent and meaning of the former AR, ang 
this At : | And therefore it 1s fixtt to-be kngwn , what is the true intent and meaning of the Ag 


' 22 H.$. And the ſam appearcth by: the,words thereof, ſcil. That all and ſingulizr perſon and perſon 
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having, &c. ſhall, have fidl:power and authority, to give, diſpoſe, wil, or aſſign, by his loſt Wilin gy, 
ting," or:otbetweiſe; by\any- Ad or As lawfully. executed , two parts, &c. fo or for the advancemen of 
bis Wife, preferment of 'bid Children, and puiment of his Debts, or otherwiſe, at bis will and pluſyy, 
And:the words of the Statute of —_— oye = free wth power _ autharity, 
ve, diſpoſe, mill; orioffigt dd any perſoh: or \perſons ,., Kc. two'parts, &c, Upon which Ads bei 
0077, os henry tk teen :by.the two Chief, Juſtices, and the Chicf Baron, Mr, 
Court-'of Wards, Thatin all Caſes when the King's Tenant conveyerh his Land for life, years, 
in tail to his. Children ; ox when a Stranger was joined with the Heir in Eſtate, or when a Renair- 
der in fee was limited in fee,” or when an Eſtate was declared by Will ( all which Caſes were out of 
the Statute of Marlbridge', and in which Caſes no Collution could have been averred , as Ypexr- 
eth by Sir George Curſon's:Cafe , in the Sixth Part of my Reports, and by our Books therecited ) 
that in.all ſuch Caſes; by: the expreſs words. of the Clauſe of 34 Hen.'$.' concerning Covin and, 


 Collufion ,;' Covin may: be averred forthe King but only fora third part, and not for the twopurs, 


for both the Acts have enabled; the King's Tenants to diſpoſe of two parts at their wills and plex- 
ſures,:as \appeareth by the expreſs words of both .the Acts; and therefore where no Covin could 
have been/alleged for the:King in the Caſes aforeſaid before; this ARt, now Covin may be alleged for 
the third part only , 'and thereof the Ac of 32 H, 8. doth put Examples, ſcil. That he'may con- 
vey two parts for the advancement of his Wite, preferment of his Children, and paimentof his 
Debts, (againſt which no Colluſfion could be averred by the Common,.Law ) and concludeth with 
general words, or otherwiſe at bis will and pleaſure: And. it was objeced , That in caſe wher the 
King may take advange of: Collufion apparent, or averrable within the Statute of Marlbridge, cap.6. 
de bis qui primogenitos & 'ereder infra etatem exiſtentes feoffare ſolent, &c, ſcil. to advance only tis 
Son and Heir of an Eſtate in Fee-fimple, if ſuch Covin be'found by office, the King ſhall take bene- 


' fit thereof, To which it was anſwered and reſolved , That the expreſs words of 23 H.8, which 


enableth the Tenant to convey two parts for the preferment of his Children , the Queen ſhall have 

but the third part in ſuch cafe, for the ſaid Branch of 32 H.8. doth conclude, any Law, Statute, Cu- 

ftom , or other thing to the contrary notwibftauding. And fo the Statute giveth in many Caſes remedy 

to the King, where he had not any before z and in ſome Caſe, more benetit to the Subje& than hehad 

before. And the Caſe of Myght ag to this Point was ſuch , That Feffery Myght being ſeiſed of di 

ves Lands and Tenements in the County of Norfolk in fee , ſome of them holden of the Queen # 
Capite, made Feoffements of diyers paxts of: them to divers particulars Uſes, to his Brother and 
others of his bloud, to ſome of them for fe; and to ſome for years , the Remainder to Tho. My! 
his Son and Heir apparent in tail, the Remander to Jeffery his younger Son in tail, the Remainder 
'to Anne his Daughter in tail , the Remainder-to Ed. Mond. in tail, the Remainder to Feffery his 0n 
in tail, with ſeveral Remainders over in tail, the Remainder in fee to Thomas Myght in fee. And 
it was found by office after'the death of Jeffery, that all the ſaid Eftates and Feoffcments were by 
fraud and tovin:to:deceive the -late Queen'of her Prerogative, Ward and Marriage, and that The 
mas was within the age)of//21' years, and/afterwards accompliſhed his age of 21 years, and befor 
Livery Thomas the Sondied withour ifſueiz; after whoſe death another office was found 3 Fc: with al 
the ſpecial matter, and'Queen'Eliz.granted the. Ward and Marriage of Thomas the Son of Richard 
Chamberlain, 8c, and that thou the Sori after his full-age died without ifſue of his body befor 
any Livery proſecuted , and that Feffery the Son is his Brother and Heir, and within: age» and 
alſo next Heir to the ſaid Feffery the Father. ' And it was reſolved by the Court 'of Wards'in the 
time of Queen Eliz, That although the Covin was found by office, that yet the Queen ſhould hare 
bat a third part of the Profits, and nos the whole, for the Cauſes and Reaſons aforeſaid; and accor 
dingly the Queen had but the third part of the Profits, which concurceth with the Reſolution bon 
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rs allo reſolved by the Juſtices , That after the death of Thomas without iſſue, Feffery ſhould 
not be in Ward » for the Covin could not extend to Feffery as Heir of Feffery the Father, for at the 
time of thc Fcoftement he was the youngelt Son, and the Remainder was limited to him to take 
«#& after the death of Thomgs the eldett Son without Iffue, and the Queen had once taken advan- 
rape of the Statute after the death of Feffery , and after the death of Thomas the Son he could not 
be iN Ward > For Jeffery the Son claimed by torce of a Remainder, and Thomas had nothing but 
in fail, and he is dead without Iſſue. And it was allo reſolved by the ſaid Juſtices , That if the 


King's Tenant leave a third part to the King , that no Covin or Collufion can be averred for the 
Oo 


a | | 
-w Les d part. And therewith agreeth-Dyer 10 Elisz. in the Lord Dacres Caſe, where it is ſaid, 


That the ſame 1s the true meaning of both the ſaid Statutes being, joined together. 


, 


\ — Ss ” ** » . - + 
dy th. ——— 
_ ey 


\ ! b 
—_—_— j 


q--1 


M ob, 7 Jacobi Regis. 


Digby's Caſe. 
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IR Fverard Digby ſeiſcd in Fee of the Manor of Stoke in the County of Rutland,*and of the 
Manor of Tilton in the County of Leiceſter, holden ( by way of admittance ) of the King by 
Knights-ſervice i# Capite , ,by act executed in his lite-time, and before any Treaſon committed by 
hin, did convey the Tajd Manors to, the uſe of himſelf for life, and afterwards to the uſe of his 
«deft Son and Heir apparent in tail , with'divers Remainders over to his other Ifſuesz and after- 
wards the aid Sir Ev. Digby was attainted and executed for the heinous and horrible Powder Trea- 
fon committed after the faid Conveyance, his eldeft Son being then within age. The'Queſtion was, 
Whether the Wardſhip of the body, or of the third part of the ſaid Manors ſhould be to the King 
by force of the Statutes of 32 &* 34 H. 8. And it was tcſolved by the two Chiet Juſtices, the Chicf 
Baron, and the whole Court of Wards ,- That the King ſhall never have Wardſhip or Primer-ſeiſin, 
but where there is an Heir general or ſpecial. ,For the Statutes of 32 & 34 H.8. give Wardfhip or 
Primer-ſcifin to the King, in divers caſes where there is no Deſcent: as if the King's Tenant convey 
his Lands for the advancement of his Wife, pereferment of his Children , or paiment of bis Debts; 
but doth not give Wardſhip or Primer-fciſin in any caſe where there is not any Heir general or ſpe- 
cial; becauſe that Wardſhip or Primer-ſcifin ought to be. of the Land of ſome Anceltor who hath 
an Heir, And the words of the Writ of Diem elauſit extremum, or Mandamw, as well after as be- 
fore the aid ' Statutes are , Et quiz propinquior Heres ejus fit. Alſo Livery ought to be ſued in the 
nane of the Heir ; But'it was agreed , that in ſome caſe the King ſhall have Wardſhip or Primet- 
fin of the Son, although the Father be attainted of Treaſon 3 and the bloud be corrupt. And 
therefore if Tenant in tail of the King's Gift to hold by Knight-ſervice iz Copite had been attainted 
of Treaſon before the Statute of 26 H. $. and died his Son within age, in this caſe, although that 
the bloud is corrupt, yet, becauſe that by force of the Statute of Doxis conditionalibus, the Land not- 
withlagding ſuch attainder doth deſcend to the Son , he ſhall be in Ward to the King , becauſe he is 
a ſpecial Heir in ſuch Caſe. And the ſame is proved by the Book of 7 H. 4.32. where the Caſe was, 
KingR, 2. by his Letters Patents did grant divers Manors, &c. to Thomas Holland Earl of Kent, to 
hae and to hold to him and the Heirs of his body, and afterwards the Earl, 1 H. 4. made Inſur- 
reQtion, and levied Warr again(t the King, and, committing that Treaſon , was killed without 
Judgement, his Son Ed. within age; after whoſe death the ſaid Thomas Earlof Kent was attainted 
by Parliament of High Treaſon: And farther it was ordained , That all his Lands in Fee-fimple , 
add no. other thould be forfeited 3 By reaſon of which Ad of Parliament the King ſciſcd the ſaid 
Manors, and they were in the Kings hands during the Nonage of E4, the Son, and afterwards the 


fad Ed. at his full age ſucd out of the Chancery a Writ of Mandamws , by which the faid Gift and 


Tenure, and that the ſaid Ed. was Heir per formam doni was found and thereupon the faid Eg. 
cane into the Chancery,, and prayed to have Livery : And there it was xeſolved by Norton, Tremain, 
Ralls, Hankfard and Thirning , That in ſuch caſe the Son ſhall be in Ward, and although that the 
King ſeiſeth as for forfeiture for Treaſon, yet when the King is in poſſeſſion, the Law will adjudge 
him in.by reaſon of Wardſhip , becauſe the fame is his belt Right 3 For the Law doth more reſpe& 
aſmall Efate during the minority of the Ifſue by right, than a great Eltate in Fee-fimple by wrong. 
Vut there Markham held , That when the King ſciſeth any Land by forfeiture of Treaſon or other 
Cauſe claiming Fee, although that one who claimeth a Right in the Land cometh into the Chance- 
ty, and prayeth a Mandamus, thoſe of the Chancery ſhall not grant it : and Gzſcoign ſaid, That all 
the matter in this Caſe is , If the Writ of Mandamus iſſued well out of the Chancery, or not z and 
al this appeareth by the ſaid Book. And it was agreeed, That if there be Grand father , Father 
and Son, and the Grand-father is Tenant in tail , and the Father is attainted of Txcaſon , and dieth 
leiſed, although that the bloud be corrupt, yet the Land ſhall deſcend to the Son per formam dont , 
udthis Deſcent ſhall take away an Entry , tor the Son is in by Deſcent, 


Nnnn 3 Mich. 


ts, for the words and intent of -both the Adts was, that the King ſhould be ſatisfied with 


(53 


[ 166} 


4 3-36-:-! 48 


— 
.) 


[5] 


[ 167 } 


ee EY 


© The Earl of Cumberland 


Mich. 97 Jacobi Regs. 
The Earl of Cumberland's Caſe. 


by the great Caſe of the Earl of Cumberland heard in the Court of Wards this Term, before 


the Earl of Salichury Maſter of the Wards and Liveries , with the aſfiſtance of the two Chis 
Jukices and Chief Baron , for the Caſile and Manor of Skipton in Craven, &c. in the County of 


Tork,; It was holden by the two Chief Juſtices and Chief Baron , That where King E, 2, þy j, 
Letters Patents had granted the ſaid Caſtle and Manor of Skipton in Cravey, $&c. to Robert deClig, 
in tail, King H. 6. granted (as it was often found by Office) Tho. Domino Clifford (Cofin and Heirgf 
the body of. the ſaid Robert de Clifford ) reverſion. pred. Caſtri & Manerii de Skipton in Craven, &«, 
cum ſuis pertin. necuon Caſtrum & Manerium pred. which, admitting that the ſaid Grant in tail to 
the ſaid Robert de Clifford was void , ( which was only put by way of admittance, Without prejy. 
dice to any of the. Parties ) that yet the ſaid Caſtle and Manor did paſs by the later Grant to Thmy 
Lord Clifford in Fee-ſimple in poſſeſſion. For the intent of King H. 6. was, that be it in poſſeſſy 


| or reverſion, it ſhall paſs, and the words agree with his intent for firſt, he granteth the Reverſn, 


if the Eitate tail was good 3 and if the Eſtate tail was not good , then he farther granteth the gi 
Manor in poſſeſſion, and fo his words in his Letters Patents do agree with his meaning , a 
both of them with the Law. As many Leaſes made by the King, and other his Progenitors befor 
him, to one to begin after the determination of ſuch a Leaſe, if the Leaſe be good, and if the 
Leaſe be not good, from ſuch a Feaſt, and ſuch Leaſes are good. Note, Reader, As to therectl 
of an Eltate tail, or Leaſe for life or years, by theſe words, mentionatur fore concedi, or dimiti; gc, 
was but of late, ( and yet a good invention ,) but the ancient form was to recite the tirſt Gar, 
and to grant the Reverſion, and farther, to grant the Lands in poſſeſſion, and theſe ſeveral Grats 
in a Pafent are as good and as firong in Law as if the King by a Patent had recited the Eſtate tl 
and granted. the Reverſion, and by another Patent had granted the Land in poſſeſſion ; withou 
queſtion the one and the other ſhall be good 3 fo is it when the ſeveral Grants are contained in one 
and the ſame Patent 3 for fruſtra fit per plura , quod fieri poteft per pauciora, And: the opinion of 
Huſſey, in 9 H. 7. 2. is good Law, if it be well underſtood, for #01 in legendo , ſed in inelignd 
leges confitunt. For where he ſaith, It is clear, if the King intending to ratifie and confm a 
Grant made by his Predeceſſor of a Franchiſe by his Letters Patents , and he ratifieth and conhr- 
meth the Eſtate, and farther addeth this Clauſe, Damus &: concedimus ; the ſame is but a wid 
Grant , which ought to be intended , that for fear of forfeiture of the Franchiſe the Patentee took: 
Confirmation of the Succeſſor King , -which is ſafficient: ( before Office found of the forfeiture) to 
diſcharge the Patentee of any forfeiture 3 and there he well faid , that the ſubſequent words, Ds 
mis & concedimus-, are but void z for the King in ſuch caſe hath not any Eſtate grantable in Lay 
before Office found , and therefore of neceſſity it ought to take effet by way of Confirmation, and 
cannot enure by way of Grant 3 and all this appeareth by Huſſey's reaſon expreſſed in the ſaid Book, 
why Damus & concedimus in ſuch Caſe are void : for ( as he faith ) it ſhall not paſs by this Confr: 


mation , and by Grant the ſame ſhall enure by way of Confirmation , and not by way of Gratt 


Vide 11. 4. 1.b. 7 H. 7.14. Plow, Com. 397. But in the Caſe at Bar there is not any Conkrme- 
tion which preſuppoſeth that the King hath not but a title or right not grantable , but both Eſtates 
as well of the Reverlion as of the Poſſeſſion are grantable Eſtates, and ſonot like to the Caſe hich 
is put by Hwſſey. And When the King's Charter may be taken to two intents , and both intents 
are effeQual and good; in many caſes it ſhall be taken to ſuch intent which is moſi beneficial forthe 
King, but if it may be taken to one intent good, and to another intent void and of none effe&, 
it ſhall be taken and conſtrued to ſuch intent, that the King's Grant ſhall take effeR 3 and the ſane 


in Judgment of Law fiandeth with the King's intent , for it was not the King's intent to makes | 


void Grant. And therewith agreeth the Book in 21 E. 4. 44: the Abbot of Waltham's Cafe: the 
Reaſon and Rule of which Book doth over-rule the Caſe now in queſtion : ſel. either to make the 
Grant good, either of the Reverſion, if the former Grant in tail was good, or of the Poſſciſion, 

the former Grant was void, or if no Grant was at all, but not to make the King's Grant utterly 
void , as well of the Reverſion as of the Poſſeſſion , when the King hath either the Reverſion 
the Poſſeſſion in him. So it was holden, If the King grant totam illed Manerium ſunm ae D. 0t 
totam illam Refioriam frve Advocationem de B. that if the King hath a Manor or Farm, and ” Me 


nor, or a ReCtory impropriate, or Advowſon, and no ReQtory, that which the King hath ſhall oy | 
for the effect of the Grant is, be it Manor or Farm, Rectory impropriate or Advowlſon, chat whi | 


the King hath in truth ſhall paſs, 


s Caſe. Parr VII 


Hil. 
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Pr VIII. , Pari Stoughter's Cale 


Hill. 7 Jacobi Regis. 


Paris Stoughter's Caſe. 


P4. Stoughter was ſciſed of the Manor of Over-toughter in the County of Glouceſter, tohim and | 168 ] 


the Heirs males of his body, and had Ifſue Chambers Stoughter , and died ; By Writ of Man- 
Jamas, 2 Fac. it was found , that the ſaid Paris was ſeifed of the faid Manor , as is aforeſaid, and 
died ſciſed the 22 Febr. 40 Eliz. and that Chambers was his Son and Heir ; and that the ſaid Ma- 
nor was holden at the time of the death of Queen Eliz, as of her Manor of Nether-hall in the ſaid 
County, by Fealty and Rent, in free and common Socage, &c. Trin. 7 Jacobi a Melins inquirendum 
ws awarded , reciting the former Ofhce to enquire according to this Point , whether the ſaid Ma- 
norof Overſtowghter at the time of the death -of the ſaid Paris. were holden of the King in Capite by 
Knihts-ſervice , or otherwiſe by Knights-ſervice. By virtue of which Writ it was found, that the 
ſid Manor was holden at the time of the death of the faid Paris of the late Queen Elizabeth by 
Knights-ſervice , as of her Manor of Nether-ftoughter , and that at the time of the taking of the ſame 
Inquiſition , the ſaid Manor of Over-ſtoughter was holden of the King which now is, by Knights- 
ſervice, as of his Manor of Nether-hall. And it was clearly reſolved by the two Chief Juſtices and 
the Chief Baron , That the ſaid Writ of Melixs inquirenditm was repugnant and void in it ſelf, 
and gave not authority to find ſuch Office as was found. * For the ſaid Paris died 40 Elis. And 
the Writ of Melius inquirendum was to enquire, whether at the time of the death of the ſaid Paris 
the faid Manor of Over-ſtoxghter was holden of our Lord the King which now is, which was impoſ- 
fible-and repugnant , That i#' Anno 40 Eliz, the ſaid Manor of Over-ftoughter ſhould be holden of 
our Lord the King , who then was King only of Scotland, and not of Exg/and. And although that 
the finding were well, yet foraſmuch as it was without the Warrant of the Writ, all was inſufh- 
cient and void, and a new Writ of Melizs inquirendum ought to be awarded. Vide F.N. B. 255. b. 
that Melius inquirendauem ſhall be awarded upon a ſurmiſe in Court that the Lands are of greater year- 
ly value then is declared in the Office : - and by the like' reaſon upon ſurmiſe that they are holden by 
other Services 3 or that he is ſeiſed of another Eſtate than is recited in the Office. But it was reſol- 
ved, That if upon the Melius inquirendam in theſe caſes it be/ again found againſt the King , the 
King ſhall not have a new Writ of Melizs inquirendum, and that for three Cauſes, 1. Becauſe that 
then there ſhall be no end thereof; but ſuch Writ ſhall be infinite, & 7nfinitum in jure reprobatur. 
2. ASif, if a Writ of Diem clauſit extremum; or Mandamus, &c. are found againſt the King, there 


' ſhall notbe a new Writ of: Diem clauſit extremum, or Mandamus, awarded : So if upon the Melius 


it be found againſt the King, no Melizs ſhall be farther awarded. Vide 12 Eliz. Dyer 292, The 
Melins is in the nature of the firſt Writ of Diem clauſit extremum. - 3, If Office be found for the 
King, the Party may traverſe it , and if the Traverſe be found againit him, it maketh an end of the 


asf 


[3] 


buſineſs, - So if it be found for him who tendreth the Traverſe, ir ſhall bind the King as to this mat- | 


te, And when the firſt Office is found againſt the King , and the Melizs inquirendam alſo , the 
King theteby is found to have another Melius inquirendum tor the ſame matter, for the Comparative 
degree is above the Politive , and the Superlative above the Comparative, and no Comparative up- 
on Comparative, no more then Superlative upon Superlative, But if upon the Melius inquirendum 
it be found for the King 3 yet the party grieved may traverſe it: And it ſtands with reaſon, That 
when Office is found for the King , that foraſmuch as the Party grieved is not concluded by it, but 
may traverſe it : ſo when it is found againli the King, foraſmuch as the'King cannot traverſe it, that 
he ſhall have a Writ of Melins inquirendum, and yet the Regiſter hath not any Writ in ſuch caſe, 
Nate, Reader, It appearcth by the Statute of Lincoln, made 29 E. 1. that at the Common Law, the 

aors uſed to ſeiſe the Lands of the King's Tenant before Office 3 and therefore it is enacted by 
ieSatute, That when Inquifitions are found by Writ before Eſcheators , quod nibil tenetur de ipſo 
Dim. Rege, &c. quod jtatim abſque dilatione mandetur per breve Dom. Reg. de Cancell, percipiend. quod 


"Ecbeatores..de terris > tenementis fic in manus Dom. Regis per ipſos capt. manus ſuas amoveant om- 


Mn, &&c, ſalvo ſemper Domino Regi quod fi poſtea Eſcheatores ſuas manus amoverint per breve ipſius 
"mini Regis, ut pred. eft, aliquid contigerit inveniri in Cancellaria vel ad Scaccarium, vel alibi in Cur, 

4 Dom. Regis . per quod cuſtodia terrarum aut tenementorum eorundem, de quibus Efcheatores ma- 
mr ſus amoverint in forma pred. Dom. Regi pertineant, quod ftatim premuniatur ille per breve de Can- 


| Claria, &c. And this A& doth not make againſt this Reſolution, tor two Cauſes, 1, It isa Rule 
| Law, and affirmed by this A&, That where the King's hands are once removed by matter of 


ord, there for any ancienter title than the aimover, the King ſhall not reſeiſe upon any new Office 


| und without a Scire facias 3 and that appearcth in 28 H. 6. 9. b. 9 E.4q.51. Vide 5 H. 5. 2. a. But 
, the Caſe at Bar there was never any Sciſure into the King's hands , and by conſequence there 


Culd be no amoving,, and therefore this Caſe is clearly out of this Statute. 2. At this day the 
ſcheator before Office found cannot ſeiſe any Lands into the King's hands, but the Seifure vught 
to be after the Offence found , and that appeareth by the Statute of Weſtm. 1. cap. 24. Vide 5 E. 6, 
". Ufrce 55. and many other Books, and ſo is the common experience at this day; and therefore 
the Caſe at Bar is out of the ſaid Statute. And true it is, That after Diem clauſit extremum , or 
Mdamus, &c. awarded and found againſi the King, no new Writ of Diem clauſit extremum , 'or 


Mandamus , &c, ſhall ifſuc forth, as it is holden in 4 Hen. 7.15, & 16. 14 Ed, 4.5, 15 Ed. 4 , th 
© tis, 
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. . . ; TEE anc... 
-1:- Dyer 248, & 249. But in ſuch Caſe a Writ of Melius mnquirendum ſhall ifſue forth .... 
Saws I # rt a hg courſe in the Court of Wards is, and alwaics hath been : * od. 
this difference the Books are reconciled, and agree, O fic interpretare © concordare Leges Legibus + 
optimus interpretandi modus. But in good diſcretion no melius inquirendum ſhall be awarded after 
Office found againſt the King, without light of ſome Record, or other pregnant matter for the gjr 
Gr avoiding of vexation of the SubjeR. Vide 12 Eliz. Dyer 292. Itis found by Office, uponaD;. 
em clauſit extremum , that the Land was holden de Domina Regina , Jed per que ſervitia Furman jv. 
zorant, whereupon a Melius inquirendum was awarded, by which the Tenure was found «f 2 Sb 
je&, and all Points certainly found, by that the firlt. Office is void in all, by the ſenſe of the Statutegf 
2 E. 6.cap. 8. And all theſe Refolutions were athrmed for good Law, Mich, 8 Fac. by the ſai Chief 
Juſtices and Chief Baron in Stephen Garner's Caſc in the Court of Wards, for Lands in Furſeby nd 
Steeping in the County of Lincoln, as to the ſaid Writ of Melius inquirendum where it was found hy 
the tirit Office, that the Lands were holden of Exftace Hart Eſquire and his Wie, as in the right of 
his Wife of their Manor of Steeping : and upon the Melius it was found that the Lands were holden 
of Six Ed. Carr Knight , as of his,Manor of Monkgborp , and notwithſtanding this Variance of the 
Offices, yet it was reſolved as above, That no new Writ of Melias ſhould iſſue forth, for the rea 


ſons and cauſes before alleged. 


Paſch. 8 Jacobi Regs. 
Tourſon's Caſe. 


W/m Towrfon , an Idiot from his birth, by force of a Remainder after the death of isF 
ther, was jointly ſciſed with his elder Brother for Term of their lives , the Leſſor did pur 
chaſe the Eſtate of the elder Brother, and took the body of the Idiot, and all the Profits of the Lands 
and afterwards William Towrſon was, found Idiot from his-birch by Inquifition z The Queſtion ws, 
Whether the King ſhall have the mean Profits of the moiety from the time of the firſt ſeifin of the 
Idiot, or from the time of the Office: andit was reſolved, that the King ſhould not have the Pro 
fits, but after the Office : and yet to ſome intent the Office ſhall have relation from the timedf the 
birth, ſcil. to avoid all mean a&ts done by the Idiot 3 and therewith agreeth F. N.B. 202.t, md 
18 E. 3. Scire fac. 10 32 E.3. Scire fac, 106, 50 Afſ. p. 2. Vide Beverley's Caſe, in the FourhPat 
of my Reports. But for the mean Profits, ig ſhall not have relation, but from the time of theOftce 
found 3 for the ſame appeareth of Record, that the King hath right to ſeiſe the Lands: Asif th - 
King's Tenant commit Felony , Azno 1 Fac. and aferwards Anno 3. he is attainted for the ſane Ft 


| lony, and afterwards Ann 4. all is found by Office z Now this Office ſhall have relation tothetine 


of the Felony to avoid all mean Alienations:and Incumbrances but for the mean Profits, it hal 
have relation to the time of the Attainder, for then the King's Title appearcth of Record; andther- 
with agrecth Plow. Com. 488, © 38 E. 3. 31, 32. by Kirtoy, Vide 2 9 H. 8. Br. Charter of pardons, 
and there is a difference where the King ſhall have the Cuſtody, by reaſon of a Seigniory, si 
caſe of Wardſhip, there, the King after Office found ſhall have the mean Profits from the timed 
the death of the Anceſtor, for the King hath Wardſhip by reaſon of his Seignorie, 'and he loſeth 
rent and ſervices in the mean time. But the King hath the Cuſtody of an'Tdiot not in reſpe&of ay 
Scignorie , but in the right of his royal proteRion, becauſe that his Subje& is not able togoren 
himſelf, nor his Lands or Tenements which he hath ; and this proteQion doth begin by tit Office 
tound. And the Statute of Prerogative Regis, cap. 9. ſaith, The King ſhall bave ward of tht Lands 
of natural Fools, taking the Profits, &c. to find them neceſſaries, &c. by which it appeareth that the 
King ſhall take the Profits from the time that he is charged with the finding of the Idiot, and hi 
Family necefſaries, &c. and that is after the Office found ; fo that when the King ſeiſeth in the 
right of his regal proteRtiorf, as in the Caſe at Bar, or zomine diftrifionis, as in Cale of Alientio 
of Land in Capite without licenſe, or of Marriage of his Widow without licenſe, there, after Office 
tound, the King ſhall not have any of the mean Profics before the Office, as it is holden in$ E 44 
40 Aſſ. p. 36. But when the King ſeiſeth by reaſon of a former right or title, there the King ſhall 
have the mean Profits from the time of his right or title firſt accrued, as 18 Af. p. 18. from the tint 
of the Condition broken, 41 E. 3. 21. from the time of the Alienation of his Tenant in Mortmli 
and if the Lands are holden of others, from the time the title came to him, 46 E. 3. Forfertunt 1 
upon the Statute of Weſt, 2. cap. 45. which giveth the Contra formam Collationis from the time of 
the Alienation 3 for by theſe Acts the King's title and right doth accrue. Vide 35 E. 3. Vill, 22. 4 
Afſ. p36. 9 E. 4. 5- And in the principal Caſe no Precedent can be found , that the King ws 
{wered the mean Profits before the Office found, but only after the Office, and ſo the 2uerc in Stan 
ford's Prerogativa Regis, 34. is well reſolved. 
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Sir Getrard Fleetwords, and Halt's Caſe. 


Paſch. $ Jacobi. | 
Sir Gard Fleetwood's Caſe: 


Ir William Fleetwood Anno 35 Eliz,, was poſſeſſed of a houſe and certain Lands in Pynner in the 

pariſh of Harrow in the County of Midg. tor certain years yet enduring , and Anno 36 Elis. 
he became general Recciver of the Revenue of the Court of Wards, &c. and entred into 20 Obli- 
gations, ach of them of 2ocl. with Condition to make a yearly: perfe&t accompt before the 20 
of June, &C. And afterwards upon ſeveral accompts in the years 36, 37, 38, & 39 Eliz. he be- 
cameindebted to the Queen in great ſums of money : and he being ſo indebted, by his Indenture, 
1ofeb, 14. Eliz. in Conſideration of 11001. did bargain and (ell the faid Leaſe to Fames Pember- 
tm, by force whereof he entred, and was poſſeſſed thereot :; which mean Conveyance, and in con» 
fderation of 13007. was fold to Sir Gerrard Fleetwood.” The Queſtion was , whether the faid 
Lands be now extendable , or lyable to the Kings debt. And -although it is atthe choice of the 
Griff, either to extend or to (ella Leaſe [o- long as it remaineth-in the Kings debtors hands , as 
appeareth in the books of 31 Aſſ. Þ. 6. 38 Aſſ. p, 4. 14. E.3. 16. 7 H. 6:2. &c. Yet it was Re- 
ſolved, That the ſaid falc of the term ſhould bind the King, becauſe the term was but a Chattel ; and 


[171] 


there was: no covin in the Caſe ,, and a fale bona fide of Chattels is good after Judgement, butt not . 


after execution awarded, as appearcth in 2 H. 4. 14. per Curiam, 9 H. 6.58. 11 H.4. 7. and of- 
the Free-hold or Inheritance which he hath at the time of the Judgement in caſe of a Common 

ſon, and from the time one becomes the Kings debtor, 5 Eliz. Dyer 224,225. Six Will. Caven- 
dipes Caſe. And the caſe in 50 Afſ p. 4. was urged to the Contrary , where the Kings debtor took 
2Leaſe to him and his wife for years, and before execution the Husband died, execution wasſued 
apainki the wife , for that was the act of the Husband , and he had power of the term at the time 
of his death , and the wife came to the ſame without valuable Confideration, and in a manner con- 
tinued the Intereſt of: her Husband. And Coke chief Juſtice ſaid , That a Receiver or other Ac- 
comptant ſhall not be in worſe caſe than a felon or traytor , who may after the Felony or Treaſon, 
and before conviction, ſell his goods bone fide, be they chattels real or perſonal, for his main- 
talnance, 


. Paſch. 5 Jacobi. 


. | Hale's Caſe. 


Y Ofbce after the death of Sir Fames Hales, it is found that he died ſeiſed of divers Lands in 
the County of Kent in Fee-limple , whereof part was holden of the Queen by Knights ſervice 
'in capite; and that Chenie Hales was his ſon and heir, and within the ageof 21 years, and in Ward tb 
the Queen , and afterwards Chenje Hales did accompliſh his full age, as appeareth by the computa- 
tlon of the firſt Office, 'and ſo he was in truth, and he tendred his livery , and was admitted to 
It, and within the uſual time given him for the proſecution of the Livery, by deed indented, he bar- 
guned and ſold part of the ſaid lands to another in fee, and died alſo within the ſaid time. And 2 
Queſtions were moved 3 1. If the Livery of the ſaid Chexie Hales be loſt by his death. 2. Whe- 
therthe iſſues and profits of the Lands ſo aliencd, after the tender of the Livery and deathare to 
be anſwered to the King for the want of the Livery, and for what time, And it was agreed, That 
« the Common Law, the King ſhall have Primer ſeifin when the Anceſtor dieth his heir within. 
Be, and was in Ward, and that the Statute of Prerogativa Regis , is but an affirmance of the Com- 
mon Law 3 ſc. The King ſhall have Primer ſeifin after the death of ſuch as hold of him in Chief 


(fall Lands and Tenements, whereof, &c. of what age ſoever their heirs be, taking the iſſues, &c. 


until he hath taken homage of ſuch heirs. For when he hath been in Ward, he upon his Livery 
(hall pay but half a years profit 3 and when he is of full age a whole years profit : and that was the 
Common Law , far noſuch diftinion is made by the ſaid A&. And it appeareth by the AR, That 
Primer ſeifin is, thar the King ſhall take the profits of the Lands until he hath taken homage 3 the 
ſameis as much as to fay , until he hath ſued Livery , for upon his Livery he doth his homage 3 ſo 
that the Kings Intereſt is ſubje to this (#ntil) which is a limitation in Law 3 then when the heir 
a his full age tendreth his Livery , which includeth tendring of his homage, the ſame is all that 
the heir can doe , and therefore if no Laches be afterwards in the heir in the proſecution of his Li- 
Very , he ſhall have as much advantage by his tender, as if he had done his homage, and had had 
5 Livery when he made his tender , and the convenient time which the Law giveth to the heir for 
to proſecute his Livery out of the Kings hands after tender , is 3. moneths, becauſe many things 
Ac requilite and neceſſary with great care and diligence to be well and duly followed in the profe- 
Utton thereof, then when the heir dicth within the (aid time ; fo that the doing of his homage, and 
OQ000 {uing 
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Sir Henry Conſtable, and Virgil Parktr's Caſe. Part. VII 


626 


[173] 


_ Chick. Juſtices, and Chief Baron. 


[1 


heir, there the King by Law' is barred to have the mean profits, as is aforeſaid. Vide Stamfir G 
rog. 12,13, &c. And it was Reſolved that in this caſe the Kings intereſt was determineq by the 
death of the heix , ſo that the bargainee might enter and occupy the land without any Monftray, 1 
droit, or Amoveas manum. | | 


®. 
_— > — 
baron ras . P 7 
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Paſch. $ Jacobi Regis. 
Sir Herry C onſtable's Cale. 


Ir Henry Confteble Knight. 157 December 5, Fac. died ſeifed of an eſtate in Fee-ſimple of Lug, 
holden of the Ring oy knights ſervice in capite, Henry Conftable his ſon and heir being witha 
2ge, ant made a knightin the life of his Father, x July 7. Fac. Henry the Son did accompli hi 
2pe of 21 years. Herry the ſon did tender his Livery after the death of his Father before his He of 
21 years, and contiriued the fame 3, And the Queſtions were , 1. Whether the profits of the ſy 
Lands thall be faved'to the King by the faid tender and continuance, 2. Whether the King ſal 
have the rates within theage of' 21 years. And both Queſtions were clearly reſolved again th 
King, and thatthe King ſhalt have Primer ſei6n, as if he had been of 21 years at the time of t 
death of his Father, becaufe that the King being the Soveraign of knighthood, hath adjudged 
him of full age to do knights ſervice in the life of his Father , for the reaſons reported at layeinSir 
Drue Druries Caſe in the 6. part of my Reports, All which were affirmed for good Law by th 2, 


y 


Trin. 8 Jacobi: Regs. 
_ Virgil Parker's Caſe. 


| Wi Parker ſciſcd of the Mannor of Fuhil in fee holden of the King by knights ſervice 4d 


his Dutchy of Lancaſter, Anno 27 Eliz, made a Feoffiment of one half of the ſaid Minor to. 
Jobs Coxwelland others before marriage, to the uſe of himſelf for life, and afterwards to theale 
of Mary Coney , whom he then intended to marry, for life, for her Joynture, and afterwards the 
uſe of himſelf in tayl, with divers Remainders over, and afterwards he married the ſaid May; ltet 


' which marriage, ſc. 39 Elrz. the faid Virgil did leaſe the other half of the ſaid Mannor to the (aid 


. half of the Mannor in leaſe oply, or out of the wives half and this half alſo. And it was Reb | | I 


Fobn Coxwell and Edw, Long for divers years for payment of his debts and legacies , and aftc 


/ 


—._— —_ 


made. his will , and by the ſame deviſed 16001. in portions to his younger children, and dyed hi | = f 


fon and heir within age. And the Queſtion was , If the King ſhould have' the 3. part out of the 


ved, © Fhat for as much as the advancement of his wife is as well within the Statute , as payments 
his debts, and preferment of his Children, and for as much as the operation of che Statute princ: 


pally taketh its effect by the death of the Kings Tenant 3 Forthis cauſe, although the eſtate of the' , ; 


wife hath the precedency , It was Reſolved, That the kings 3. part ſhould be taken equally, out, 


both halves, and not out of the half ſo Jeaſed only. . And ſo was it Reſolved fn Mich. 41, & 42 Ui d as 


betwixt Remington and Savage , and 23 Eliz, in Thynns caſe; and therewith agreceth the 
mon Experience of the Court of Wards, Re 
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 Paſch. 28 Elis. which is entred, Mich. 25 & 26 Ebs.. 


© Jn the Common Pleas, rot. 144 © 
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; | <phag Biged Fr Zire 
$ Homas Dowman Eſquire, and Elis, his wife , brought an'Afſiſe of Nove#'Diſt 
P MN 1 ſeifin before Fohn Clexch , and Francis Rodes. Juſtices of AMſe inthe Cottnis 
"AM IX me ty of Tork, againſt Ed. Vavaſor, George Vavaſor, and others;-and' cornplain- 

K Jo cd themſclves to beditffeiſed of his freehold in Spaldingtiw; Willitoft, and 

& Somthcave in the ſaid County, &c. and made his plaint.of 6'libuſes ; $os as 
24 cres of land, 100 acresof meadow, and 200 acres of palinxey And ull/bui 
SY 4 the (aid Ed. Vavaſor pleaded Nul tort nul diſſeifin's A34-the-fuld Bibndrd 
HP!" patinauggen pleaded , That one Peter V avaſor Eſquire was ſeiſed of 'the'Tenementsafore- 
 Gidputin view, and now inplaintin fee 3 Againſt whom Andrew Windſor Eſquire, William Vis 
tu, and-others 2 Fan. 15 Eliz. brought a Writ of Entrie in the Poſt of the Tenements aforthid; 
| atint the ſaid Peter V/aveſor , retornable. Ofob. Hill. at which-day a cominion 'recovery was tial 
alt him with fingle voucher , and executed. by habere facias ſciſinam.,, 4 Feb. &e.; que yuitlthi 
- Meyperatio in forma pred. babebat. and was to the uſe of the faid Peter for hislife;, wichout- tins 
chment of waſte , atd afterwards to the uſe of his eldeſt fon in: tayl., and:fo tothe 9h.” ſor-in 
- ſigniority in tay], and for wantof ſuch ifſue, to. the ſaid Kd. Vavaſor , brotherof the ſai Pettry 
- Þ forhiclife, without impeachment of wafte ,: and afterwards to the uſe of his-eldeft-Tor; and-to 
IB tihcir males of his body , and fo to the 9. ſonin- the ſeigniority of the like eftatez arid for want 
* B *lchiſlue., tothe uſe of G. Vavaſor, Ra. Vavaſor, Mar.V avaſor, Rob. V avaſor, Tho. Vavaſov, ahd 


I J@.Yaveſor, brothers of the-faid Peter, to every of them the like cliate , with like rethainders to 
{ FF fidirqth, iſſue male, in their ſeniority in tayl , and afterwards to the uſe of the heirs rhales of 


Tar Vovoſor Knight , lawfully begotten , and afterwatds to the right heirs of the faid Rich. Vava- 
| Jt, and alleged the execution of the uſes by force of the Statute of 27 H. 8. and the death of the 
- hid Peter V/avaſor without iffue:; after whoſe death he entred in his remainder', atid gave coloiir 
| the Plaintif To which the. Plantif did reply-and confefs the recovery, as the ſaid Ed. hath at> 

kzed; but- further ſaid, That the ſaid Recovery: was to the uſt of the ſaid Peter and his heirs, 
| Ud that after the death; of Peter the tenements did deſcend to the ſaid Elizabeth wife of the faid 

, Dowman , as fiſter and/heir ofthe ſaid Peter , without that the ſaid Recovery of the” Tene- 
 Remients aforeſaid, &c. in form'aforeſaid had , was to the uſe in the bar of the ſaid Ed. ſpecified, 
| Font, Ge And thereupon ifſuewas.Joyned; And it was found' by the Recognitors of theAMſe, 
That the aid Peter being ſeiſed-in-fee,, did ſuffer the ſaid recovery of the Tenements aforeſaid; 
| Sthe faid Ed, had alleged. ' And-further the Recognitors of the faid Aſfiſe ſaid , That -a'certain 
 Indenture was made between the ſaid Peter Yavaſor , and the aforeſaid Audrew Windſor,” and others 
the recoverers of che other part, the tenor whereof doth follow in hee verb#, which Indentare 
bearcth date the fir day of Feb, inthe 15th, year of Queen Eliz. and witnefleth , That it is co- 
"ag | | Oooo 2 venanted 
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venanted , 4652s 
hs Gid parties for him and his and their heirs doth conclude , condeſcend', declare ang Wreeh 


| ties, to and with the other. That is to ſay, Whereas the ſaid Andrew, &c, have thi 
gy St. Hill. recovered to them and their heirs by writ of Entrie ſur diſſeiſia in le wy _ 
the ſaid Peter Vavaſor , according to the uſual order and form of Common Recoveries heretoſo” 
ſed, The Manner of Spaldington, &c. That the intent and true meaning, of all the ſaid Partics now M 
and at the time of the ſaid recovery had and ſuffered was, That the faid Recoverers and their h * 
imm<diately from and afterthe recovery had and Executcd ſhould and ſhall fiand and he hikg” 
thefaid Mannor, &c. to the only uſes and intents hereafter by theſe preſents ſet forth ang declary 


*and to no other uſes, intents or purpoſes, That is toſay 3 and declared and cxprefſed the fan; uſs 
mentioned and alleged in the bar of the faid EdwardVavaſor, without any vari ance. Anq furtherg 


faid Recognitors of Afſfize found , That the tenements now put in view were parcel cf the lad 
Mannor of Spaldington. But whether the Indenture atorclaid, after the recovery aforeſaid by t 
ſaid Peter Vavaſor, in form aforeſaid made and had, bearing date the firti day of Feb, anq jy1 del 
vercd the 15th. day of Feb. inthe 15 year aforeſaid, aftcr the recovery aforeſaid exiftey, tothe v5 


therein ſpecified, be good and ſufficient in Law to lead and declare the uſcs of the ſaid Recovery of | 


the ſaid Tenements put in view of the Recognitors, and ſpecified in the plaint or not , the Jurors 
know not, and therefore pray the advice of the Court 3 Andif it ſhall feemito the Court, Tj; the 
faid Indenture was good andſufficient', Then they found that the ſaid recovery of the Tenement, 
aforcfaid was fo the uſes_in the*barr of the ſaid Ed. Vavaſor , as the ſaid Ed. hath alleged ; and 
that the other Defendants have done no wrong nor difſeifin 3 and it the ſaid Indenture he no ſuf, 
cient and good in Law, then they found againſt all the Defendants. And for difficulty the (aid | 
fices of Aſſize did adjorn the. parties and record before the Juſtices of the Common Pleas \ de ay. 
diendo & recepiend. quod eiſdem Fuſticiar. Domine Regine de pred, Banco adtune & ibid, conſid 
videbitur in hac parte, Andin this Caſe 2. Quettions were moved and argued by the Serjeants, x 
the Barr. | "26 <hþ 3 i þ 
1. If thefaid Indenture made after the ſaid Recovery, was ſufficient in Law to dire and decay 
dent Recovery ? WEIS . 
2, If upon a ſpecial point in iſſue upon an abſque hoe, the Recognitors of the Alliſenay gires 
Ang #8 to the firſt it was arg\ted, That the ſaid Indenture was not ſufficient to declare and dird 
the uſes of the ſaid precedent Recovery, for 5. reaſons and cauſes. 1. When a' recovery is ſuffered 
( the ſame being without Contideration ) preſently after the Recovery the Law doth adjudgeche 
ſame to be to the uſe of him who ſuffereth the Recoyery and his heirs. Then when theyſeinthe 
caſe at barr was velicd in Peter Vavaſor preſently after the Recovery executed, before the (at Inden- 
tures made, this uſe {o velied cannot be deveſted by any Declaration or agreement ſubſequent, and 
the-ſaid Indentuferſhallnot coriclude the heir in this caſe , becauſe the fame being ſubſequent; tas 
not, by. the Law deveſt that which was preſently veſted after the recovery had. And tothis purpoſe 
they: cited the books in. 39 A(ſ: p.. 3. © 46 E: 5. Afiſe 357. Where an'Infant brought an Aſiſe againl 
F. of certain land; - the Defendant ſaid: that T.'Unckleof the Infant, whoſe heir he is; held the faid 
land of him by:homage Eſcuage,. and'4 weeks.rent, and diedſeiſed : And becauſe the Plaintifws 
within age, he ſeiſed the Tenements for wardſhip. To which the Ptaintif pleaded, that the {aid 
held-in ſocage, &c:.;To which the ſaid Defendant faid; you ſhall not be admitted to that plea; for 
the faid T. your Unckle ina ſute betwixt us, did acknowledge to hold the ſame Land of us by the 
like ſervices by deed indented'; and demanded Judgement, "if he ſhall be received to ſay thecontre 
1y; and ſhewed-forthithe deed. And the cafe for difficulty was adjorned into this Court, andthereit 
was adjudged that the.faid acknowledgement or declaration by deed indented ſhould not conclude 
theheir of 4, and the reaſon of Thorp chief Juſtice, who gave the Judgement was, becauſe that by Need 
Indentuxe,other ſervices, could'not be granted, which were not due before : So in this caſe atBarthe 
Deed indented ſubſequent ſhall not .conclude the heir of Peter Vavaſor, becauſe it cannot deveſt the | 
uſe; "which was by operation of Law preſently veſted after the Recovery : And they alſo cited 35H 
6. 33+ ,Jobn Crook caſe, where the like acknowledgement by deed indented was made, &c. andeliop- 
pel pleaded, and. it was adjudged, that the Declaration by Deed indented, for the certainty of the 
{cryices ſhould not bind the heir of the tenant, who was party tothe ſaid deed indented, + 
..- Secondly, It was objected, That every Declaration of uſes upon recoveries, fine, &c. of Lands 
Tenements , and Hereditaments ought to be certain (otherwiſe there ſhall be no certainty of inhe 
ritances.) and this certainty ought to be chiefly in three things, ſe. in perſons to whom; in Li 
of. which, and in cftates by which uſes ſhall be limited and declared ; and if there wanteth certalntf | 
in any of them, the Declaration is not ſufficient. But here in the caſe at the Bar , there was not 
any,of theſe certainties , when the recovery was ſuffered'3 and therefore the Declaration ſubſequent 
1s inſufficient”, -Oportet quod certe perſone certe terre , &e. Et certi ſtatus comprehendantur i 
declaratione uſuum. | w EIT 
The-third objection was, That the limitation and declaration of the uſes ought to be comple 
of it {c1f, without any reference to Indentures or writings to be after made for then it1s but 
imperfect communication , and no-compleat declaration: And that it was but a communication 
they alleged 3 reaſons. x. The uſes:were many, and of much variety of eltates. 2. That the ſame 
d concern the eſtabliſhment of his. inheritance, of a great. yearly value in his name of fam 
Iy, and therefore. the intent. of the parties was not to leave' it to the ſliding and ſliper 
memory of men , which ſhould. be loſt in aſhort time , and namely when Elizabeth ( one oft 
Plaintits ) was his Siſter and hcir , before whom he ſhould prefer others of -his namic and Þ10 
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| Diverſe of the {aid ul-s and eftates could not be limited with ſuch qualities and privileges by 
word without decd : as the uſe limited to the faid Peter Vavaſor ( and to diverſeothers ) for life 
without impeachment of waſte, which privilege to be diſpuniſhab'e of waſte none can have by 
word without deed 3 And for this cauſe all the words which paſſed betwixt the parties before , or 
at the time of the Recovery , were reterred to Indentures to be made thereof; and fo but a commu- 
nication , and no compleat agreen:cnt : Quia id perfecium eſt quod ex omnibus ſuis partibus conſtat, 
& nibil perfecium et dum aliquid reſtat-agendum, 


The fourth Obje&ion was , '1 hat the ſaid Indepture was but direRory, and declaratory of the [5] 


uſzsof the Recovery , and was not of any foice to raiſe or create any uſe: Then when the ifſue 
was, Whether the ſaid recovery was ſuffered to the ſaid uſes mentioned in the Bar, The Indenture 
ſubſequent might perad venture be a good evidence to peiſwade the Recognitors of the Afſiſe, that 
the faid Recovery was ſuffered to the ſaid uſes 3 bur of it ſelf being ſubſequent to the Recovery, 
it is not ſufficient in Law to direct the uſes of the precedent recovery , if not that by the agreement 
of the parties the uſes were fo declared bctore , or at the time of the Recovery, and then the De- 
claration precedent, and not that which was ſubſequent, is the Declaration which bindeth in 
Law, and the ſubſequent is but evidence to prove the precedent: And therefore if the ſaid Peter 


}ſor had pleaded the ſaid Recovery , and pleaded alſo the Indenture ſubſequent to the effect as 


the Recognitors have found it , it ſhould bealtogether inſufficient , for the Indentuxe ſubſequent is 
but the report and evidence of a former thing , ſc. that the true meaning of all the ſaid parties, &e, 
 thetime. of the faid recovery, &c. was , that the.ſaid Recoverers, &c. and evidence ſhall never 
he pleaded , becaule it intendeth to prove matter in fad ; and therefore the matter in fa& ſhall be 
pleaded 3 and it the ſame be denied , the evidence is to be given to the Jury , and not.to the Court; 
And therefore in 9 E. 3.5. and 6. John Darcy brought a ©xare Impedit again(t the Biſhop of Dur- 
bem, of a diſturbance to preſent to the Church of Simondisbury , and counted that King E. 2. was 
fciſed of the Mannor of Wrecks in Tindale to which the advowlon is-appendant, and preſented, &c, 
and made the deſcent of the Mannor to the King , that now is , who gave the Mannor , with the 
fees and advowſon to the Plaintif and his heirs, &c. To which.che, ;Demandant ſaid , That the 
Adrowſon is not appendant to the Mannor, &c. To which the Plaintif replyed , that,the De- 


was ſciſed of the Mannor of Wreck , and of the advowlſon ,: and preſented to the .Church as ap- 
pendant , and ſhewed how afterwards the Mannor came to the hands of King Edvw:: the: Grand- 


fendant ſhould not have this averment. For we ſay , That one Edward, late King of Scotland. [10] | 


- father by forfeiture of Fob Baliol , and ſhewed how afterwards the Kings preſented asappendane- 


to. the Mannor , for which the Plaintit did not conceive that. againſt ſo many .preſentments, as 
appendants that the Defendants ſhould be received to plead , that.the Advowſon is not appendane. 
And Sir Viliam Herle who gave the Rule, ſaid, That the preſentments of which; you have ſpoken, 
ae. but evidence to the- Jury that the Advowlſon is appendent, and evidence ſhall; not ouſte the 


{1 » 


-The5 and laſt ObjeRion was , That if theſe Declarations ſubſequent ſhall be ſufficient in Law. 
todeclare the uſes of a precedent recovery , for as. much as it ſhall be reftrained to.no certain time, 
and therefore may be. made many years after 3 by that means, eſtates, leaſes and interetts in and out 


of lands veſted in the mean time ſhall be defeated, which ſhall be: miſchievous and inconvenient. 


'Andthe. Caſe of Arthur Baſſet, which you may ſce reported by the Lord Dyer, 3 & 4 Phil, & Mar., 


136.7, That Indentures made 4 years after a Recovery , were holden ſufficient to declare the uſes of 


. aprecedent recovery , was agreed to be good Law 3 For in the ſaid Caſe of Baſſet the Recovery was 


fulſered in 1.6 A. 7. and the Indentures made 20 H. 7, ( which was long before the Statute of tranſ- 
ferring of uſes in poſſetſion }) at which time an uſe being but a thing in confidence might be direc-/ 


 &and altered, according to the intent of the parties. And atter the caſe had been often ax- 


gied by the Serjants at the Barr 3 the caſe was argued by the Juſtices at the, Bench. And? 


| was unanimouſly reſolved by all the Juſtices of the Bench', That the ſaid Indenture ſubſe- 
eſt the 


Quent was ſufficient to dire& and declare the uſes of the precedent recovery againſt the ſaid Peter 
Vasfr and his heirs , for ſo it is contained and declared by deed indented, that the true intent and 
meaning'of all the parties now is, and at the time of the ſaid Recovery was, Thax, the ſaid recove- 
rs, &c. ſhould Rand ſeifed_ &c. to the only uſes and intents by theſe preſents ſet forth and declared, 


ad tono othec uſe, intent, qr purpoſe. Againſt which expreſs affirmation and declaration by deed 
Indented, the ſaid Peter or his heirs ſhall never be admitted or received to ſay, that no ſuch uſes were 


declared at the timeof the ſaid recovery, but that the ſaid recovery, notwithſtanding the ſaid ſuble- 


- Jrent declaration ſhall be conſirued and adjudged by force of an uſe implyed by operation of Law, 
tobeto the uſe of the ſaid Peter and his heirs. But this declaration by deed indented hath this ope- 


ion in Law againit the ſaid Peter and his heirs, that there was a preſent, certain , and com- 
plat agreement and declaration ofthe ſaid uſes at the time of the ſaid recovery, for ſo much the In- 

ature doth expreſly purport. And therefore all that which hath bzen objected , That the Decla- 
1Hion'ought to be precedent, or preſent and certain and compleat, and not as a communication 
Vith reference to matter to be after put in writing was agreed. But now this deed indented in Judg- 


Mentof Law, doth import and witneſs againlt the ſaid Peter Vavaſor and his heirs , foraſmue as no- 


ang appeareth to the contrary , that there was certain and compleat declaration of uſes at the 


Umeof the ſaid Recovery, and the ſame ſtands upon pregnant and apparent reaſon, for in as much 


®Peter and his heirs are only to take advantage for want of declaration of uſes reaſon, wills, that 
this: declaration of the (aid Peter by his deed indented fiand againti him and his heirs; ' And this 


AC is not like to the faid caſes in 39 Aſi and 46 E. 3. cited bgtorez for in ſuch caſe 


the lands were holden before in ſocage, the tenant could not grant or create Knights ſervice, 
O 000 3 which 
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which was not due before 3 and in the Record the Infant was not made hcir to I. But here w; 
out queſtion Peter Vavaſor might , at the time of the recovery limit what uſes he would, and E 
*« heir to Peter, And the reaſons of the book in 35 H. 6, are, 1. The hcir in ſuch cafe was | 
hounden , becauſe the words of the Charter were but by way of recital. 2. The words of the D, 
indented were all the words of the Lord, and not of the Tenant, che hcir of whom ſhould behoyy 
and that the brother of the half blood was not heir tothe Tenant, who was party to the decg, x 
in our caſe, I. It is not by way of recital. 2.Itis the acknowledgement and Declaration of the T, 
nant of the Land itſelf : and the ſaid Elizabeth one of the Phaintifs , as heir to Petey Vavaſor, 
10. E. 3.24. Robert de Vales Caſe. And as to the objeAion which was made That the (aid priy 
lege to be without impeachment of wafic cannot be without deed, &c. It was anſwered and re 
ved, That if it were admitted that a deed in this caſe ſhould be requiſite 3 yet without Queltion ; 
the eſtates limited ſhall be good 3 although it were admitted, that the clauſe concerning the (z 
privilege ſhould be void. And therefore if a man infeoft one by words, tothe ule of A. for ji 
without impeachment of waſte, with divers remaindersover , admit that the clauſe without in 
peachment of wafte in ſuch caſe ſhall be void; yet the eſtate for lite, with the remainder over is we 
executed. Arida difference was taken between Indentures precedent, which ſhall dire& the uſe 
of a ſubſequent Recovery, and Indentures ſubſequent. For when precedent Indentures are made 
and afterwards a recovery followeth accordingly, there no averment can be taken by word, thatth, 
recovery was to other uſes than are declared in the Indenture 3 for nothing veſts in any tillthe Re. 
covery had, and in ſuch caſe a declaration,by word ſhall not controul the declaration by deed, By 
againlt Indentures ſubſequent , declaring the pſes of a recovery precedent, there averment may he 
that other uſes than in ſuch Indentures are declared , were expreſſed and limited before and at the 
time of the Recovery , becauſe that by ſuch limitation, the uſe and efiate was veſted according 
to ſuch limitation , which could not be deveſted by any declaration by Indenture ſubſequent, jt 
wasalſo reſolved ( as it appeareth before ) that the ſaid Declaration ſubſequent by Indenture ſod 
good againſt the faid-Peter and his heirs 3 for as much as appeareth , there was no other declaration 
of any other uſe. But if after the recovery had, Peter had fold, or given, or charged the landtg 
others , which ſhould be defeated or annulled by the declaration ſubſequent , there ſuch fubſ- 
quent declaration'of' it elf fhall not overthrow the mean eſtates, charges, or intereſts, if not that 
it is otherwiſe proved , that by the certain compleat agreement of the partics, the Recovery 
was had to ſuch ufes; for by judgement of Law fuch declaration ſubſequent ſhall be ſufficient, 
when no other certain' or cotnpleat Declaration , or limitation of any other uſe , either atthetime, 
or before the recovery be made, -or any eſtate or intereſt mean be vetted. And as when 2 Com- 
mon recovery tis ſuffered without confideration, the fame in Judgement of Law , without any 
proof, is to the uſe of him who ſuffereth the Recovery , ſo when ſuch ſubſequent declaration (ﬆ 
inthe caſc at Bar ) is made, it ſhall be ſufficient of it ſelf, without other proot of declarationof the 
{ame uſes , either before , or at the time of the recovery , if no other limitation of uſe were made, 
nor any mean eſtate or intereſt of any other thereby defeated. And becauſe the intention of the 
parties is the direQion of uſes; In the argument of this caſe many caſes were put ; where a fub- 
ſequent A ſhall declare the intent of a general A& precedent : As if tenant in'tayl hath iſſue? 
ſons, and dieth, and the eldeſi entreth into the whole , and afterwards maketh a feofment there 
of with warranty , the ſame is a lineal warranty for one moity , and a collateral warranty fir 
the other 3 for the ſubſequent feofment doth declare the intention of the general entry , thatitws 
only for himfelf,- of otherwiſe it ſhould be a warranty which commenceth by diſſeiſin for onemoy- 
ty, and therewith agreeth Li. Cap. Gar. 160. So if the Lord cometh upon the Tenancy, andti 
keth and driveth 'away an Oxe, and impoundeth it , the taking ſhall be: adjudged for a diltres; 
but if he killeth the Oxe , this ſubſequent A& ſhall declare his intent ab initio, and ſhall make 
him a Treſpaſſer 3 and therewith agreeth 12 E. 4. $. b. 28 H.6, 5. 8c. And as to the qth.rafon 
or Objection , which was made, that the ſame was but matter of evidence tending toproe to. 
which uſes the recovery was had, To the ſame it hath been anſwered before, that in Judgement of 
Law it is ſufficient'to declare theuſe when nothing appears to the contrary , as in the caſeof Inder- 
tures precedent, gr when a recovery is ſuffered without any conſideration , and without limitation 
of any uſe. But as to the pointof pleading , it was reſolved , that as well in the caſe at Bar, 
in the caſcof -an Indenture precedent, and recovery ſuffered without confideration , theuſual fo 
of pleading ought nor tobe altered ,'ſe. to averr that the Recovery was ſuffered to ſuch uſes; and 
upon the evidence the Court oughtto dire the Jury according to the Law , or that they find 
truth of che caſe ,* as in thecaſcat barr they do. And the Juſtices in this caſe cited a former reſo 
lution in the point in the Court of Wards, between the fame parties : Hill. 21 Eliz. the whole [pt- 
cial matter before being found by office , and tranſcribed into the ſame Court , where by Sir Chri 
ftopher Wray , and Sir James Dyer Afiftants to the faid Court, and by the advice alſo of the othe! 
Juſtices , it was reſolved , That the ſaid Indentures ſubſequent were ſufficient to declare the uſes 
of the recovery precedent, becauſe that nothing appeareth to the contrary. And as to the 5th. 0 
laſt reaſon or ObjeRion which was made, it was anſwered and reſolved , That there cannot anſ 
miſchief or inconveniency follow upon this conftrution , as was pretended at the Barr , but git 
inconveniency would follow on the other fide 3 for the Inheritances of many Subjeds in Eng/o 
do depend upon ſuch ſubſequent declarations , or at leaſt upon Indentures which in truth were © 
livered after the recoveries ſuffered , or fines levied. And theſe Refolutions ſtand with the Commo 
Opinion of learned men inthe Laws, and common experience, and the alteration of ſuch opinion 
which concern aſſurances and inheritances ſhall be very dangerous. | 
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—Itothe ſecond point, it was Objected , That the Jurors cannot give their verdict at large, but 


'writ of Aſſile, Treſpaſle, or the like, where the general iffuc is pleaded, and not when ifſue 


ina WT , ' 
is joyned UPON 2 MAIECT collateral to ti:c point of the general ifſue 3 for there the Jury ought to find 


he iffue precilely , without giving their verdict at large. And they [trove to prove the ſame by. 
cafon and authorities ; For they fay that at the Common Law , betore the Statute of Weſt; 2, cap. 
5 The Jurors In every Action ought to have given their verdict direly and prcciſely , either 
1 the affirmative » or thc negative, according to the iſſue joyned ; and not at large, and the oo 
7 proved by the (aid Statute, Item, Ttis ordained, That the Juſtices aſſigned to take Aſizes ſhall yas 
compell the Jurors to ſay preciſely, whether it be diſſeifin or not , ſo that they do ſhem the truth of the 
deed , andrequire aid of the Fuſtices, Which Acts as to actions is taken by equity, but only to 
fach ations which are general , and have general ifſues, as. Aſſze, Treſpaſs, and the like , and not 
0 actions which comprehend certainty , although the general iſſue be pleaded. Alfo the ſatne 
ex:cndeth to general actions , where the general ifſuc is pleaded , and not when iſſue is joyned-up- 
on a ſole and certain point out of the gcneral iſſue 3 and therefore the Statute faith , Do xot compel, 
the Jurors to ſay preciſely If it be diſſeiſin or not. And that is when Nl tort aul diſſeiſin is pleaded; 
which is the general ifſue in an Aſſhiſe. And the reaſon thereof was , - becauſe upon the general iſſues 
in writs, which comprehend no certainty , many ang doubtful matters may be given in evidence ; 
Sothat as the Plaintif and Detcndant in ſuch caſc ate at liberty upon the general-iflue , to give 
what evidence they will 3 ſo are the Jurors at large , when the matter is intricate and doubtful in 
Law, to find the ſpecial matters , & petere auxilium Jaſticiariorum, But when either the writ is 
certain , or when the ifſuc is joyned only upon a point in certain, there they cannot be fo invcigled 


andperplexed , as'upon a general writ and general iſſue. And that is the reaſon that the Statute 


all be taken by Equity , as to ations which are in equal miſchict, butnot as to ifſues which dif- 
ferin cauſe and reaſon: And therefore in 7 H. 4. 11, Z. B. brought an ation of Treſpaſs again(i 
7. deR, of breaking his cloſe, and digging his Land, ſc. 3. acresof meadow, and of carrying 
away his graſs : the Defendant pleaded that it was his freehold, upon which iſſue was joyned, 
and the Jury found a ſpecial verdic, ſe. That the Plaintifs Anceſtors was ſeiſed of 5 acres of lands 
in another County in fee, and the Ancetior of the Defendant of the ſaid 3 acres in fee 3 and an ex+ 
change was'by word betwixt them , without deed , ſc. That the Plaintifs Anceſtor ſhould have 
\the Jacres of Meadow in fee , and the Defendants Anceſtor the ſaid 5 acres of lands , by -foxce 
whereof each of them did enter, and continued it all their life times, and died ſeiſed, after whoſe 
death the Plaintif entred ito both , upon whom the Defendant centred in the Meadow, and was 
ſciſed 4 weeks before the Treſpaſſe, and digged, &c, And prayed the opinion of the Juſtices by 
the Statute of Weſt. 2. cap. 30. Hankford , you are not now in an Aſſize, for your charge is but 
toſlay, who was Tenant of the Freehold the time of thetreſpaſſe ſuppoſed , fo that you have no- 
thing todo whether the'entry be congeable or not z for which cauſe the Jury found for the De- 
fendant, and upon that,Judgment was given. By which ' it appearcth , that upon the ſaid colla+ 
teral ifſue of his Freehold a ſpecial verdid could not be given: And that this caſe was out of the 
At of Wet. 2. cap. 30. Which Ad was cited inthe ſame book, And in an Attaint in 8E, 4.29. 
The Jurors asked if they might give _—_— at large, as in an Aſhe, and the Juſtices ſaid that 
they could not, 9 H. 7. 5- Brian chicFJuſtice held , That in Reſcous, which is a writ conceived 
upona ſpecial matter, ſc. the tenure, dittreſs, and reſcous, the verdic ſhall not be given at large, 
although the general iſſue be pleaded, So in debt, which always doth comprehend certainty, 
although that r:en Jy doit be pleaded , the verdidt ſhall not be given at large , hecauſe that. theſe 
add the like writs , which comprehend certainty , are out of the'miſchief of the {aid Statute, -But 
the Statute doth extend to Treſpaſſe , becauſe the writ is as general. as the Atiſe, - becauſe the plajnt 
ad Count ini them are general 3 for which cauſe the verdid ſhall be given at large, and thatis by 
tieStatute, but in ao ſpecial caſe where the matter is ſpecially counted , no verdict at large. And 
$H,7 19. Fairfax holdeth, That in no caſe where the ifſue is joyned upon a certain point , the 
radi ſhall be at large, but in Treſpaſſe , which is a general Writ , if the Defendant 'pleadeth,, 
Wet guilty , the Jurors may give their verdiQat largez And fo in an Afſize upon- Ny tort aul dif- 
ſrfs , the Jury may give their verdicat large. Soin 23 H.8: br, verdi 85, The'Court of Com- 
mon Pleas cannot ſuffer verdicts at largein a writ of Entrie in the nature of an Afſize, becauſe itjs a 
Precipe, and comprehendcth certainty. - And in the Reports of the Loxd Dyer, now newly: prin- 
ted, Paſc, 11, Eliz. 283, 284. Inan Afſfize betwixt Butler and Croxche tor lands in the County 
of Somerſet , upon an abſque hoc , iſſue was taken upon a preſcription , upon which the Jury gave 
alpecial verdict , and it was reſolved by all the Judges of the Common Pleas in my Chamber , as 
the Lord Dyer reporteth , that upon this ſpecial iſſue by an Abſque hoe, and not a general iſſue, a 
preciſe verdic& ought to be given of the one part or the otherz which was a reſolution in the point, 
81t was ftrong]ly urged , and doth over-rule the point now in queſtion. But it was reſolved by Sir 


| Es, Anderſon chief Jultice , and all the Judges of the Bench , That the ſpecial verdi& in the caſe 


E: but great | 
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As 


- & Barr was well found; They held, Thatin all Pleas, as well of the Crown as of comman pleas, 


ſe. Adtions real, perſonal and mixt, and upon all ifſues joyned , either between the King and the 
patty , or between party and party , The Jury may find the ſpecial matter , which is pertinent, and 
fendeth 6nly to the ifſue joyned , upon which being doubtful to them in Law, they may pray the 
Plmion of the Court. And that they may do by the Common Law, which hath ordained , That 
Matters of fa& ſhall be tryed by Jurors , and matters in Law by the Judges: and as ed queſtionem 


falti non reſpondenet Judices , ita ad queſtionem Juris non reſpondent Furatores , but their duty is ſ 


had the truth of the ta, and to reterr the diſcuſſion of the Law to the Juſtices, and therefore 
ttcir tinding is called Verediciitm , Guoſi dicjum veritatis , the telling of truth, and the cenſure of the 
| Judges 
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Judges is called Judicium , quaſi Furis difium, T. Ipſa viva Vox Juris , The faying of th 
and the wiſdom of the Law wasto reterr things to perſons in which they had knowledge ang 
expericnce,, and were expert , according to the ancient rule , 2zod quiſque norit in hue ſe ap 
And therefore the Law will not' compel neither the Jurors , who have not knowledge in the Ly 
to take upon therm'the knowledge of the points of the Law , either in caſes which concern life 
member , or inheritance , freehold, goods, or chattels, but to leave them to the conſideration - 
the Judges 3 nor the Jultices of Aſhſc, nor any other Judges, be it in Pleas of the Crow : 
Common Pleas; togive their opinions of queliions and doubts in Law upon the ſudden; but "o 
fuch ciſe'to have-the truth of the cafe found-, 'and upon conference and conſideration tg , hin 
according to the Law in ſuch cafes. And therefore it was reſolved , That the ſaid AR of Wj 4 
. 30, was but an afhrmance of the Common Law 3 and the ſame appeareth by the Statute j 
felf,' and by authorities in Law in all ſaccefſions of ages. Andas to the Statute, the precedent and 
ſubſequent clauſes were conſidered. The precedent is, All Juſtices of the Benches from bencef, mh 
ſhall have in their Circuits Clarks to enroll all pleas pleaded before them , like as they have uſed tr þ = 
in times paſt; whichclauſe appearcthto be in athrmance of the Common Law. The Cubſequentis 
And from benceforth the Juſtices ſhall not put in Aſſiſes or Furies , any other then were ſummod 1, 
the ſame at firſt; forat the common Law thqgpught to comein by return of the Sheriff, any |, 
the:-middle clauſe touching the point in queſtion, That the Juſtices ſhall not compel Fury ſ 
preciſely, &c. was buta Declaration of the Common Law, as well for the Relief of the Juror 
which upon their oath ſhall not be compelled to find at their peril things doubtful to theminLay 
but alſo for a good Caveat to Juſtices of Aſliſe and othes Judges, that they do not upon theſyy. 
'den overrule Queſtions in Law, for every Judge ought in giving of his Judgement in doubt 
caſes avoid 2. things, ſcil,\Precipitationem quia ad panitentiam properat cit qui judicat ; O monſan 
cuntiationem,, ſe. when the Law is determined, either to make a Queſtion in Law where noe j; 
or todelay the party , which is in effeG a denying of Juſtice, And tor the better-dizeRion of Judy 
es in ſach caſes; and for the advancement of Common right itis:cnaGted by the next chapter fol- 
lowing , ſc. 31- When-any one ſhall plcad: before any Juſtices 3 and doth put in an Exception 
ſe,» amatter which he ſuppoſethwill ſerve him in Law , and requireth that the Juſtices doe-alyy 
it; which if they will not allow ;'-and he who ſhall put in the Exception doth write the Excepim 
and 'requireth the! Juſtices toput their ſeal in witneſs thereof, 'the Juſtices ſhall put theirſealsher: 
unto; 8&c. Amid thay' whs to prevent precipitation of Judges, in over-ruling ( ex improviſe.) (us 
ſions in Law : For it-is a good Rule im the 9. Chapter of J#dges , Conlider, conſult, andthengir 
Judgemerit. See for the Bill of Exception, 9. Aſſ-p, 8. 11 H. 4. 52. 65.92. 21, 4.11 Regt 
1824 Book, Entries, tit, Error in the diviſion of Exception. _ = | 
For authorities in Law touching the 2. point of the caſe now in Queſtion , and 7, of ſpeci 
Vetdidts giver''in' Criminal Cauſes, -or:in Caſe of Indiment at the Kings ſute ; or an Appail 
the ſuce of the party, 3 E. 3. Trinere North. Coron. 284. $. was indicted of the death m4 and 
atreigned upon it , and pleaded Not guilty', and the Jury gave a ſpecial Verdi to thiselſd, 
That a Contention was betwixt them , whereupon N, now dead ſtroke $. with a ſtaff ontheheal, 
'fo that he fell to the ground , andthe faid S. preſently whyn he aroſe fled as far as he could, ul 
the ſaid N; followed him with the. ſaid Staff to kill him ihe could , and drave him to a wall bs 
twixt 2. houſes, beyond which he could not by any meansgo.3 and when he perceived thelad), 
would have killed” him with the ſaid fiaff, and that he could not avoid his own death , unle6}: 
defended himſelf, he took a poll-axe, and tiruck the ſaid N. upon the head , fo that he preſenth 
died thereof, &c, Whereupon-the Jury ſaid, that the ſaid S. did kill the faid N. in hisownd 
fence, and not by any felony or before-thought malice, &c. And this verdi&: tinding theiprcil 
matter , wasreceived, and he had his pardon of courſe 3 and therewith agreeth 3 E. 3. Coron, 186. 
43 Afſ. p. 31. 26 H. 8:5. 44 E. 3-44 Inan Appealof death againſt Y/iliam Halbener , heplad- 
ed Not guilty 3 and the Jury found a ſpecial Verdict at large, ſc. That the dead ſiroke the Mir 
dant on the neck ,' ſo that he fell to theground , and when the Defendant was upon the ground, tht 
the dead drew forth his knife to have killed the Defendant; and the Defendant lying uponthe grow! 
drew forth his knife , and the dead was ſo hafty to have killed the Defendant ,, that he fell uponti 
"Defendants knife, and ſo killed himſelf. And it was adjudged , That for as much asthe 
killed himſelf in this manner, it was adjudged upon this ſpecial verdi&, that the Defendant 9 
not guilty ,” and his, goods not 'forfeited. Vide Fitz. Coron. 94. and therewith agrecth 44 Aft 
17.45 E. 3. 20+In a-Formedon the Demandant counted of a gift made to 1, de C. in Frankmanis 
with Johan Siſter of the Donor , the Defendant pleaded , That the Tenements were given in fe 


c Lay, 


ſimple, and traverſed , that he gave them not as the Writ did ſuppoſe. And afterwards bj Nj 
prius before Wichingham and ChPre a Deed was ſhewed in Evidence that the Donor gave to I, 4 


in liberum maritagium tenement pred. cum Fohanne forore ſua, To have and tohold texements pre 
pred, Fohanni & Johanne , & beredibus ſuis imperpetuum , and becauſe that ſome words contalne 
in the ſaid Deed are 1# libernm maritagium, and ſome are in feodo ſimplici the Jurors cannot ÞÞ F 
the truth; and pray the opinion of the Juſtices thereupon. And upon this ſpecial Verdid fou 


at length , Judgement was given-againſt the -Demandant , becauſe a Feefimple , and not an ev 


in Fratickmariage doth: paſs by the Deed. By which Judgement it appeareth , That in 3 Wi 
which comprehendeth certainty Casin a F ormedon ) a ſpecial Verdict may be given. Vide 16 e's 
Verdid} 21.42 E, 3. in Dower , 47 E. 3.19. in Precipe quod reddat , upon an ifſue collateral t0 | 
point of the writ. 30 E. 3. & 9 H:7.3.in Reſcous, 41E. 3.10, in Accompt. 40 Es 3: 2: f 
28 H.8$. Dyer 32, in Debt. Paſch. 1. & 2. Phil. & Ma. Dyer 1 15. 6, in Covenant, Mich. 1.0% 


Eliz, Dyer 173. in Attaint, 2 Eliz, Dyer 192. in Debt. 9 Eliz, Dyer 260, in Debt. Mich, 10. pf | 
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ParlX. Anna Beding field's Caſe. 


Dyer 279.'b. 14 Debt, 13 Eliz, Dyer 300. b. in FEjefione firme. 32 H, 8, Dyer 47: in Treſ] , 
rl __ 2 Thil. &- Mar. Dyer 114. in Treſpas. Plow, Com. g2, in the Aſlſc of Freſh To be 
by the Parſon of Hony- lane. | | — 

Note, Reader, In all Caſes when Jurors find the ſpecial matter doubtfull in Law pertinent and 
tending to the Iſſue which they arc tO try , there the Court ought to accept of it , but when they find: 
matter at large which is not pertincnt , and tending to the Point in Iflue, upon which they are to 
give their Verdict, there the Court ought to diſallow of it, as impertinent to the Iſſue, and to their 
charge- And upon, this Difference the Books which have ſome ſhew of contraricty are reconciled; 
For example , in the Caſe of 7 Hen, 4. 11. the Ifſuc in Freſpaſs, being joined upon the Freehold at 
he time of the Treſpaſs , foraſmuch as it is found that the Plaintiff d1d enter in the ſaid three acres 
of-meadow , upon whorp the Detendant cntred , and was fciſed by tour weeks before the Treſpaſs, 
ichough they tound an exchange by ward of Lands in feveral Counties which was void ih Law , 
ſo as the Entry of the Plaintiff was lawfull;,yct the ifſue being joined upon the Freehold: pt the 
time of the Treſpaſs 3 Hankford ſaid to the Jury, in ſuch caſe, according to Law. ſcil. Your Charges. 
was but to ſay , who was Tenant of. the Freehold the day ot the Treſpaſs; ſo whether the Entry 


' of the Plaintiff be lawfull or not, you have nothing to doe for which cauſe the Jury found for the 


Defendant. Which Book proveth, | That the Juxors cannot tind ſpecial matter which is not within 
their charge , and with which, having regard to the Jſſue joined, they have nothing to.doe :: by 
which it is ſixongly implied , That if the ſpecial matter had been within their charge, and tending 


- totheIdue, with which they have to doe, that.it ſhall be allowed. And in the ſaid Book of 7 E. 4: 


29, it doth not appear what was the Ifue, nor what ſpecial matter they would have found, and 
therefore is. to be intended according to the ſaid difference, And as to the opinions jn 9 &, 7+ in 
the fame Caſe there is difference of opinions, and therefore arc to. be reconciled as-aforelaid, And 
4stothe opinion of 11 El:s,. in, the ſame Caſe there was other clear matter to ſtay the Judgment , 
«nd the opinion which was conceived in this Point, was 4 cubiculo meg, without any open argu+ 
ment, and therefore if it ſhall not be intended according to this difference ,. it had not any. warrant. 
of any Book ruled in the Point , but again all the ſaid Judgments, and Authorities in Law in all 
ſucceſſions of ages 3 and afterwards Judgment was given in the principal Caſe as followeth ,; ſcili- 


' ef, At which day came as well the ſaid Tho. Dowman and Elis. as the ſaid Ed. Vavaſor and George 


Vavaſer, &c. by their ſaid Attorneys 3 and thereupon the Premiſes being ſeen and well underii 
it ſeemed to the (aid Juſtices , that the ſaid Indentures after the ſaid Recovery in form aforchaid 
had and made by the ſaid Peter Vavaſor was good and ſufficient in Law to lead and declare the 
uſes of the ſaid Recovery of the Tenements afoxefaid put in view, Oc. And that the Recovery 
aforeſaid by the ſaid Andrew Windſor , &c. againli the ſaid Peter Vavoſor, Eſquire, in form afore- 
ſaid 
ak the ſaid Ed. in his Bar aforeſaid alleged. And therefore it was adjudged, That the ſaid 
Thns Dowman and Eliz, his Wife ſhould take nothing by their Writ , ſed fint in miſericordia'pro 
fuſe damore ſuo. Et predicii Defendentes eant inde fine die, Aﬀer the ſaid Reſolution in the 
Court of Wards, Dowman, not ſatisfied with it, brought the ſaid Writ of Adiſe after the death of 
the ſaid Sir Fames Dyer, Chief Jultice of the Common Pleas , who was a Judge of deep knowledge 
ad judgment in the Laws of the:Land, and chiefly in the form of good Pleading , and of the 
true of Judgments, &c, and of a great Picty and Sincerity, who from his Heart abhonced all 
manner of Corruption and Deceit, of a bountifull and generous diſpokition,, and a Patron and 
Preferver of men learned in'the Laws and expert Clerks 3 of ſingular Sedulity and Converſation, 
4 appeareth by his Book of Reports, all written with his own hands, and of a fair, reverend, and 
venerable Countenance and Perſonage. And according to the {aid differences it was reſolved Mich. 
&45 Eliz, by the two Chief Juſtices Popham and Anderſon, and Periem Chick Baron, and Ju- 
ice Gawdie , in the Caſe of Fobn Littleton, Eſquire, which was referred tothem by the Command- 
ment of Queen Elizabeth, And fo was. it reſolved by all the Judges of the Common Pleas, Mich. 
P Jacobi, upon an Evidence to a Jury at Bar on the Caſe of Sir Richard Champernon, who claimed 
the whole Inheritance of Charles late Earl of Devonſhire, That Indentures ſubſcquent were {ufficient 
todire& the Uſes of a Fine precedent again(i the Earl and his Heirs 3 for the Reaſons and Cauſes, and 
with the Cautions aforeſaid. | 


Hill. 28 Eliz. 


Anna Bedine field's Caſe. 


AV Bedingfield, late Wife of Ed. Bedingfield, Eſquire, ( Sort and Heir of Henry Bedingfield, of 


» 4. Oxborough in the County of Norfolk,, Knight, ) brought a Writ of Dower againſt Tho, Be- 
Wingfield, Son and Heir of the ſaid Edmond, to be endowed of the Manors of Oxboroug , Nefon , 
and many other Manors, Lands, and Jenements in the County of Norfolk of a great yeatly va-+ 
lue, &e. And in this Caſe divers Points were reſolved by the Court of Common Pleas t1.. That 
Where in the ſaid Writ the ſaid Tho. caſt an Effoin, it was challenged, becauſe that by the Statute de 
{ſoniis calumniands, it is enacted, That Eſſoin doth t0t lie in a Writ of Dower: But, becauſc that the 

Pppp Common 


, Was. to the uſes in the faid Bar of the ſaid Ed. ;Yquaſer above ſpecified in manner and 
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© Anna Beding field's Caſe. Parr1X 


[16] 


PE 0 EL 
Common Effoin hath been alwaies allowed in a Writ of Dower, for this cauſe the Juſtices did co 
frue the Statute to extend to an Eſſoin of the King's ſervice , and not to a Common Efſojn ; yy 
ſo much the rather , becauſe the ſaid Ad doth add a Reaſon of the Purview , ſcil. Becauſe j ki 
meth to be but a Deceit and a delay of right; and that is proper)y to be intended of an Eflpin of ® 
King's ſervice, which is a delay and prorogation of right by a year. Vide 4 Ed, 3, 36, , Af. pl 5 
Litt. 5 E. 4. 70. Then the ſaid Tho. purchaſed a Writ out of the Chancery called a Writ of Circun. 
Jſpeae agatis, ſetting forth, That where the ſaid Edmund was fciſed of the Manor of Netion jn th 
County' of Norfolk in fee , and held the ſame of the King in Chict by Knights-ſervice, anq " 
thereof ſeiſed, the ſaid Tho. of full age, as by a certain Inquiſition it is found, &. by reaſon Where 
of the-King hath ſciſed as well the ſaid Manor, as the Manors of Oxborough , Aſhil , &c. and = 
cauſe the Queen was bound to reſtore the Tencments , tam integre, &c. as they came to her hany, 
for this cauſe it was Commanded to the Judges to ſurceaſe Domina Regina inconſulta ; It wi refel; 
ved, That this Writ, which'is in the nature of an Aid prayer of the King, cannot extend to any My 
nors not found in the Office, becauſe the Queen by the Law cannot ſeiſe more Manors then are « 
priſed within the Office. And as to the Manor of Ne&ox , which appeareth by the Writ to he gy 
found in the Office, the Caſe was well debated at the Bar and Bench. And the Counſel of the Te. 
natit cited the Books of $ E. 3. 15. 18 E. 3. 38. 19 E.'3. Aid dele Roy 64. 39 FE. 3.8, 46E.3. 19, 
Ir H.'4. 39. 5 H.5.1. & 12 R.2. br.646. 9 H. 6.40. F.N.B. 163.f. 154. d. by whichit appear 
eth, that where the Heir is within age, and in Ward to the King, and committed over, andisin. 
pleaded, or cometh in as Vouchee in a Writ of Dower , that Aid of the King ſhall be granty; 
And although that in the Caſe at Bar, it appeareth by the Office mentioned in the Writ, that the 
Heir was of full age at the time of the death of his Anceſtor , yet the-ſame will not make ary gi 
ferencez For the King, when he hath the primer ſcifin, may as well endow the Wife in the Chancer 
as whiere the Heir is within age, and in his Ward. And the ſame appeareth by the Statute of Þrev. 
gativa Regis, cap. 4+ The King ſhall affign to Widows after the death of their Husbands, that þe1y 
of him incchicf, the Dower that to them belongeth, &c. though the Heir be of full age, &c. And'up. 
on theſe authorities and reaſons the Court gave day the fame Term to the Demandant, to ſhew aſe 
wherefore the Writ ſhould not be allowed. At which day the Serjeants of the Demandant'sCou, 
<flY's Pleaderof the Tnneivrereplc beivy, preſent and atth of Councelin the cauſe ) ſheneluty 
the Court wherefore the faid Writ ſhould not be'allowed. They agreed, That in all the (aid Books 


- Aid was granted of the'King in a-Writ of Dower brought againſt the Heir, or when 'the Heir we: 


(6] 


vouched' within age, being in Ward to the King "and itought alſo to be confeſſed, that the grin- 
ting of it, if it were not grantable in Law, 'is no Efror. But it is enacted by the Statute d: Bigumi, 
cap. 3. concerning the Dowerof Women, where any Gardians of the Inheritance of their Huands 
have the cuſtody, by the Gift or Grant of the King' Whether ſuch Gardians be Tenants of the thing 
in demand;'or the Heirs of ſuch Lands be vouched to Warranty 3 if they except that they cannot a- 
ſwer without the King , the Juſtices ſhall not ſurceaſe , bur ſhall proceed therein according toripht; 


which Statute is not'vouched or remembred in any of the ſaid Books, and is expreſs in the Point, 


 nonage of the Heir, the Defendant 


-aRed at-a Parliament..haldeg. 4 


that in ſuch Caſes be the Heir Tenant or Vouchec , they ſhall not ſurceaſe but proceed in the Caiſe; 
which is ſo well penned, that it' extendeth as well to the faid Writ of Circumſpede agatis, as to Aid 
prayer. And in 4 H. 7. 1. Aid le Roy, 33. in Dower againſt the Committee of the King, during the 
| heved, how it was found: by Office, that the F ather of theHuf 
band of the Demandant was ſciſed in fee: of certain Lands, and held them of the King, and had I{- 
ſuc the Husband, and died 3 and the Husband entred, 'and died, his Heir within age, without ay 
Livery, and all this matter was found by Office, for which-the King ſeifed and committed it tothe 
Defendant.” Judgment if Action ? and thereupon was a Demurrer. And it was adjudged thathe 
ſhould be endowed: -and there Sir Tho. Brian Chief Jaftice Juſtice of the Common Pleas, which 
the Rule in the ſaid Caſe, ſaid, it appeareth that Right is in the King, wherefore we will "io 
farther without Aid of the King, wherefore ſue to the King» But when Townſend Juſtice cittd the 
ſaid Statite de Bigamis, which ouſted the Party of Aid in that Caſe 3 Brian, having conſideration of 
the ſaid AR; did alter his opinion , and diſcharged him of ſuing to the King , and awarded, thit 
the Demandant ſhould recover her Dower. + Omnia habere in memoria & in nullo penitur errare, pitt 
us oft deitatis, quam bumanitatis. And if the ſaid Statute had not been remembred, the Aid alfo hid 
been granted in 4 H.7. as it had been in the ſaid Books. But to make a full anſwer to the Cal 
in queſtion , Diſtinguenda ſunt _— 3 & concordabis leges. The faid Statute de Bigamir was &t- 
---And-the Statute of P rerogativa Regis was made 17 E4, & 
And before the Statute of Prerogativa Regis, the King, when the Heir was of full age, had but pr- 
mer ſciſin capiendo exitus , &c. as it is ſaid in the ſaid Chapter next before 3 and in ſuch Caſethe 
King is not Gardian , and therefore cannot endow the Wife at the Common Law. For as a Wil 
of Dower lay againſt Gardian in Chivalry , during the minority of the Heir, or the Gardian might 


endow her without any Sute, during the minority of the Heir, if he would ; but after fulkage, a: 


612] 


though that he held over the Land for the value of the Marriage, no Writ of Dower lay againſi him, 
nor could he endow the Wife, becauſe that after full age of the Heir he was not Gardian, and none 
who hath but a Chattel rexcept the Gardian only) can endow the Wifeof a Freehold, neither did a 
Writ of Dower, which' is a real Action, lic againfi him, as appeareth'in' 6 E. 3. 16. he ought to be 


Gardian, and named Gardian, and a Writ of Dower brought. inſuch Caſe againſt the heir within: 


age, ſhall abate, for it ought to be brought againſt the Garyjan, and therewith agreeth 17 E. 3: 79 
9 H. 6.6.6. Vide E. 1. Dowen$61, 8. E. 3.63. Dower licth againſt Gardian within age, and apainlt 
the Heir at full age, 46 E. 3. 19. 7 E;3:10. 9 E.4.31. and in'$ E. 3. 15. a Woman brought 4 


Writ of Dower againti Henry Bolton as Gardian in Knights-ſervice , who pleaded , that wy 
: « NO 
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Part IX. T he Cale of Avowry. 


a—rEr_——_ 

T he Caſe of Avowry. 
"TN the Caſe of” +. the King's Bench, this Point was principally moved and debated , 
[ that is to ſay 3 If there be Lord and Tenant by fealty and rent, and the Tenant maketh a Leaſe 


" for years, and the Lefſor hath done fealty, and paid the rent continually, and yet the Lord diftrain- 
/ eth the Cattel of the Leſſee for the rent, when in truth none is behind, and avoweth upon a meex 


kranger which never had any thing , as his very Tenant for the arrerages of the rent, if the Leſſee 
ſhall be without remedy in this Cale. And the opinion of Priſcot, 34 H. 6. 46. was objeRted, where 
he holdeth , That if there be Lord, Mefne, and Tenant, and the Lord avoweth upon a firanger, and 


not-upou the Meſne , the Tenant is without remedy : | And fo if a Termor bringeth a Replevin, 


and he avoweth upon another than the Leſſor, the Termor is without remedy : And that the 
common opinion of our Books is, That a ſtranger unto an avowry ſhall not plead that nothing is 
behind 3 or a tenure by lefler ſervices, or any-other Plea, butonly out of his fee, or a thing which 
doth amount to aſmuch. 17 E.3. 14,15. 34 E, 3. Avorwry 257. 38 E. 3, Avowry 61. 39 E.3.34+ 
43 E.3-13. 2 H.6.1,0 54. 344.21. 35 H.6.51. 37 H.6.23. 38H. 6.23. 7 E.q 10. 13 
E 4.6.14 H.8. 4. 26H.8.6. & 22H.6. 2.6. it is ſaid, That it is a Poſition in Law , That a 
franger to an avowry ſhall not plead , but out of his fee, &c, It was alſo objected , That Lef- 
ſee for years could not pray in aid of his Leffor , and ſo make himſelf party to plead , becauſe that 


the Lelfor: is a firanger to the avowry , andthe Lefſee might plead as much as the Leſſor himſelf < 


might, and that is , ought of his tee. And fo are the Books in 18 E. 3.7. 17 E. 3.9. 34 E. 3, 4- 
wry 258. 3 E. 2. Aid 151. 6 E. 4.3, 12E,4. 5- 5H.5.5. 2 H.7.10. 8 H.7.8. &c. If not 
thatthe Leſſee makeeh his Leſſor prjvie in Elftate to him , upon whom the avowry was made, Vie 
de; E.2. Avowry 186. | 
Yetit was reſolved , That the Leſſee for years ſhall be by Law relieved in this Caſe; And for 
the-better underſtanding of the Law in this Caſe, two differences in Law were obſerved, Firſt, 
(as hath-been faid ) a firanger to an avowry ſhall plead nothing , but out of his fee , or ſome thing 
which.doth amount to as much. And the-ſame' is true as to the pleading of any matter in bar of 
the avowry 3 but the right Tenant, although he be a'ſiranger to the avowry, yet being made party 
he (hall plead matter in abatement of the avowry, as it ſhall appear. Another difference is, when 
theLeſſee for years, or for life, ſhall have aid of one who is a ſtranger to the ayowry, and when 
3 For upon a general allegation, that ſuch a one a ſiranger was ſciſed in fee and leaſed to him 
or years, he ſhall-not have aid, as the Books before cited prove , becauſe it ſhall be in vain 
la ſuch caſe to grant aid , when che Leſſee may plead out of his fee: But upon ſpecial matter dif- 
dofed , he ſhall have aid of his Lefſor , who is very Tenant. And there if the Leſſee in ſuch caſe 
o po his Lefſor was, and yet is ſciſcd of the Tenancy in his demeſne, as of fee, and held 
the lame of the Lord by the ſervices, &c. of which ſervices the Lord hath been, and yet is ſciſed 


bye hands of the Leffor , as by the hands of his very Tenant, and that the Tenant hath leaſed 


theLand to him , and that the Lord , to charge the Plaintiff unjuſtly , hath avowed upon one , 


who hath nothing in the Tenancy and thereupon he praycth in aid of his Lefſorz in this Caſe, 


 _ pponthis ſpecial matter , he ſhall have aid, becauſe without his Leſſor he cannot plead this matter 
' knabatemenc of the avowry , nor the Lord ſhall be compelled to avow upon the Lefſor: and by 
this ſpecial matter there appeareth true privity in eſtate and ſeignoric beewixt che right Tenant and 
the Lord , fo that there wanteth no privity in this caſe , nor the Law will not etteem him who 
true Tenant in Law to be a ſtranger to the Lord 3 and the falſe avowry of the Lord upon the 
firanger who.is not Tenant ſhall not hurt the Leſflee againſt the truth of the Cale, quia wveritas nihil 


Wretur nifi abſcondi, And the Law ſhall never ſuffer afallity to ſuppreſs the truth. And the ſame ' 


| Swell proved by che Books cited beforez as, taking one for Example, in the Book of 18 E. 3. 7. 
the-Caſe was ſuch, 4. brought a Replevin againſt William Weylond , who avowed for a Rent-ſer- 
vice upon the iſſue in tail 3 the Plaintiff ſhewed , That a firanger to the avowry leaſed to him for 
life, and prayed in aid cf him, and was ouſted of the aid becauſe the Leffor could not plead more 
than the Lefſce, b:cauſe they are both rangers 3 but there upon ſpecial matter picaded he ſhall have 
ad of him, to che end that both may join in a Plea of abatement of the avowry, which the Leiſce 
himſelf alone ſhall not plead : For the Leflee to have aid may ſay, That the Donor before the Sta- 
tute infeoffed the Donee in fee to hold of him, and that the Leffor is Aſbgnee to the Feoffee and 
hath tendred the ſervices , and compel the Lord to avow upon him. To which Sir Richard Wilby 


Chief Juſtice, who giveth the Rule, faith, Plead you this matter if you will have aid. Which Caſe 


proveth both the differences, ſcil. That a ſiranger to any ayowry ſhall compell the Avowant to 
; wow upon him : which is as much as to ſay, That he ſhall abate the avowry made upon him who 
hath nothing, and compell the Lord to avow upon him who is his right and true Tenant. 2. That 


upon ſuch ſpecial matter which tendeth to drive the Lord to avow upon his very Tenant, it ſhall - 


have aid of a ſtranger to the avowry : And the Law eequireth , Thar the Lord alwaies avow up- 
0n him who is his Tenant in right and in Law, and to doe it the Lord ſhall be compelled by ſpecia! 
pleading, and therewith agreeth Litzleton 106. in the Chapter of Releaſes, That if the Tenant be 
diſſciſed » and the Lord taketh Cattel of the Difſeiſee, and he fueth a Replevin, and the. Lord 2vows- 
.eth upon the Diſſeiſor who is Tenant in poſſeihion, the Diſſciſee by pleading of the ſpecial matcer ſhall 


abate the Lord's avowry upon the Diſſciſor, and compell him to avow upon him, becauſe that the 
Pppp 3 Diſleiſes 
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The Caſe of Avowry, PanriN 


(#] 


Diſſeiſec is Tenant to him in Right and in Law. Vide 20 H. 6. 9. b. by Newton, 48 E. 3+ 8. by Fj 
2 fortiori , in the principal Caſe, when the Lord avoweth upon one who hath nothing , upon by . 
ſpecjal matter ſhewed the Leſſor ſhall joinin Aig to the Leſſee , and ſhall abate the Avowy ,, 
upon him who hath nothing , and drive the Lord to avow upon his Tenant in Right and jn Lay: 
and therewith agreeth 4 E. 3. 50, 51. Hugh de Luche brought a Replevin of his Cattel apaint Wil 
de Striugland, who avowed upon three Sifters , as Daughters and Heirs of Alice Sager , by.reafon 
that they held of him certain Tenements by Homage, Fealty, and Eſcuage, and by the Striice of 
10s. by the year, &c. and for Homage behind he avowed. To which the Plaintiff aid | Tme it 
is, that Alice Sager held of him the ſaid Tenements by Fealty, and 6d, by the year for all Services 
and that Alice did enfeoff us. of the-fame Tenements, and-we have oftentimes tendred to you our pe. 
alry. ' Judgment, if you-can-ayow upon another than upon us, or for more Services than, :&e, 7, 
which Plea in Abarement of the Avowry exception-was taken, becauſe the Plaintiff was a Strap 6 
to the Avowry. To which it was anſwered and reſolved, Thiat the Plaintiff was privy eriough, be, 
cauſe he- was 'Tenantto the'Land and hath rendred the Services: and there it is expreſly ſaid, Tha 
the Ifſue de teſt avowry ne ſe puit prender ſur le droit des. ſervices, but to abate the Avowry, ang , 
drive theLord to avow upon the Plaintiff, and then __ they plead to the Right of the Services 
48 E3« $;by Finchden,' & 16 E. 3. Avowry 90. acc. Vage 39 E. 3.34. © 10 H.6.26, 31 E 2.4 
vowry 111, 4-fortiort , when the Lord ſhall avow upon one who hath nothing in the Land, he wh, 
is the'very Tenant, and by whom the Lord hath received. the Services, ſhall compell him (a5 L;y; 
faith) to avow upon him. Vide 9 H. 5. 15. and in 34 E. 3. Avowry 258. the Plaintiff was ouſted of 
Aid, becauſe he did not ſhew the ſpecial matter to give him cauſe of Aid. : And in this Point : 
Law-is curious for although the Lord doth avow upon the right perſon, yer it he doth not gary 
to him his-true Title to-the Land, his Avowry ſhall abate; and therefore if}a man avowah 
one as Heir to-his Mother, where he'is Heir to his Father, his Avowry ſhall abate. 1346, 3. up. 
ry/102, & 11 H, 4. 24.10 E. 4. Avowry 193. 3 E. 3.69. Vide 27 E. 3. 88. So if ina Rephainghe 


. Defendant avowerh upon the.Plaintiff as his very Tenant , the Plaintiff in Abatement of the4. 


[22 ] 


[5] 


vowry may {ay , That he hath nothing but for terme of life of the Leaſe of F. the Reverfionnoy 
to-his:Son and' Heir, and pray-in aid bt him\,' tothe.intent that he drive the Lord to avowupmtin 
who is his\Tenant in Laws .and therewith-agreeth. 3 Hen. 6.12,.13- and Fitz. in abridging-of the 
Caſe, Aid 57.: faith ,. that this Plea:doth goe:in Abatement of the Avowry 3 and for this Cauſe by 
the Rule. of the Book he had Aid of a-Stranger to the Avowry. Vide 15 Edw. 3, Aid 33. Tenant 
in Dower had Aid'of the Heir in Reverſion , 'who was'a Stranger to the Avowry. And the'grat 
wiſedom and policy of the Law was obſerved, which hath provided for reniedy in this Caſe, For 
in Avowry for Rent-ſervice, ec. the Plaintiff being Tenant for years, or-for life, ſhall haveAidef 
his Leffor before Ifſue joined, becauſe without him the Leſſee cannot plead, as appeareth-in 2K.$.1, 
7E. 4.23. 6E.4. 3. 21 E. 3.12, 13 Eliz, Dyer 229. tothe end the rightful] and, very Tenant joy- 
ning with him, may abate the feigned Avowry made-upon him who hath. nothing 5 or upon one 
who. is not:rightfall Tenant, and drive the. Lord to avow upon him who is Tenant in Law; ' And 
it ſhould be'great abſurdity, and defeF in the Common Law, if the falſe and'feigned Avowry upon 
him who hath nothing ſhould charge the Termor with Arrerages of 'Rent where: none; wasdue;. 
and the Law of England, non patitur abſurdum : And if any defet hath been in the Law, «it 
was objected, the'Makers of. the At of .21 H. 8. cap. 19. would have. provided Remedy.aswellfor 
the” Tenant; and all Lefſees ;and other Strangers to the Avowry againſt the Lords, as they made 
for the Lords againſt the Tenants and their Leſſees, as appeareth by the. Preamble, and -not.tohave 
bound the Tenants, Leſſees; &c. and left- the-Lords at liberty. And it was faid at the Bar, that in 
ſome caſe the Lord: was left tothe Common Law, . and could-not avow within the Acof 21H 
and that is, when the Lord cometh to diſtrein, and ſeeth;the Cattel upon the Tenancy, and the I 
nant driveth them: off. into other Land: not:holden';; and-the Lord freſhly: followeth them andd- 


ſireineth there, as he well-may, as it is holden in 44 E. 3.20.6 R. 2. Reſcow 11, 11 H.7. 4 2187. 


40. 34 H.6.18.. 16 E. 4. 10. that this'Taſe:is out of the ſaid Statute, becauſe that the Purviewis,!f 
the Lord diſtrein upon the ſame Manors, Lands, or Tenements, &c. that the Lord of whom tht Jai 
Lands, Tenements, or Hereditaments bave been ſo holden, may avow as within his fee. and ſeigtia); 
and the Diſtreſs is taken in Lands not holdenof him, nor in his Fee and Sceigniory, and thefeforethis 
Caſe js out of the ſaid AR; Bur it was reſolved, that this Caſe is within the Purview of the faid AR 
for, 1. it-is cleerly within the miſchief within'the Preamble, and the AR is made to ſupprels Fraud: 
2. upon. the matter the Diſireſs is taken upon the Land holden, for the Loxd: carmot dittrein outo 
his Fee, but the. View of the Lord and- his freſh-Sute maketh the Diſtreſs. to be. in Judgment of Law. 


taken within his Fee , or a thing which amounterh to as'much 3 and as Thorp faith in 44 E- 3: 29+ 


the taking ſhall alwaies refer to.the firft place, and it ſhall be: inconvenient that the Ac of the Te- 
nant himſelf, ( againſt which the At was made) ſhall make the good: A to little or no! effed 
But Note ,- Reader , If one cometh.to diftxein' for Damage: feaſant , and ſeeth the Cattel, and the 
Owner driveth them off, 'he cannot :difirein' them Damage feaſant., but is put. to his AQion of 
Treſpaſs. 16-E.4.:10. and 2 E. 2. Avowry 182, For there the Cattel ought to be Damage fealant 
at the time of the Diſtreſs, and ſoa Difference. : ol | 

And as to the other.Caſe ;which Priſot putteth , ſcil; If there-be Lord, Meſne, and Tenant, and 
the Lord avoweth upon a Stranger , and not upon the Meſne ; the Tenant is without remedy. * 
was {irongly urged, that that was good:Law: for the Tenant upon ſome ſpecial Pleading,, 45 the 
Caſe of the Leflee, cannot-haveaid of the Meſne} becauſe he is Tenant,in Fee-ſfimple,” and the Meſnc 
cannot join with him, becauſe he is a'Stranger to the Avowry, for-the Meſne ſhall never join WI 


the Tenant, but when the Avowry is made upon the Meſne : And both theſe Points are reſolved Y 
2 | . "IH . . I3 o $® 
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nothing but a Leaſe for lix years , of the Leaſe of Fohn Mowbray Gardian ofthe Lands. Judgment 
of the Writ. And there it is holden, that the Writ of Dower doth not lic againſt him in reſpe&t 
of the Poſſeſſion , it he be not Gardianz tor which cauſe the Demandant did maintain that he was 
Gardian, 2 E. 3+15- A Writ of Dower brought againſt Tenant by Elegit ſhall abate,” $ Ed. 2. 
bre, $09. Dower was brought againtt Tenant for years, and abated by award, but there Beresford 
ith, it is good againli a Gardian, becauſe he an{wereth inthe name of the Heir. So the King when 
che Heir is of full age, could not have endowed the Wite, becauſe he is not Gardian, but hath in ef 
fe& the Profits of the Land but tor.one year, and therefore the makers of the Statute of Bigamis , 

E, 1..If the King could have endowed the Wife when the Heir was of fult age, they would have 
oulted delays in ſuch caſe as they did, and & fortiori, that when the Heir was within age. But at this 
time, ſeil; 4 E. 4+ - the King , when the Heir was of full age, could not endow the Wifez-but ſuch 
Poweras:he hath was given to him by the Statute of Prerogativa Regis, made in 17 Edw,-2. long 


time after 5; which A& of Prerogativa Regs, although- it gave Power to the: Ring 'to-iendow the 


Wives, &c. licet beredes: fuere plene etatis, yet:the Statute addeth,, fi vidae ille voluerint, "fo as 
the Statute leaveth it:to the election of the: Wite, either to-be endowed-in the Chancery, or at'the 
Common. Law , and by conſequence-the Writ of Dower (which is favoured in Law, and is to be 
likened to-no other :Precipe- ) is not to be ftayed by Aid prayer in thatiCaſe;: Upon which the Court 
took adviſement arid conſideration: And.afterwards the Court, for the reaſons and cauſes/aforeſaid; 
diſchargedithe Tenant from ſuing to the Queen , and gave day ,' in the beginning of Eafter-'Terme 
thea.vext_following , to plead an ifſuable Plea' peremptorily. In which Terme- the Defendant's 
Councel offered to plead Detainment of Charters by the Demandant, &e.: which: was-irr Eafter 


Teme, and Trinity Terme following well argued at the Bar and Bench: 'And upon gbod'advice 


and conſideration, theſe Points were refolved by the Court. SOT +44 | 
©, The Charters ought: to concern the Land-whereof the Dower is demanded , and not- other 
Lands deſcended to the Heir , vide 33 H.6.51. reſolved inthe Point'22 H.6. 42. And the Law 
in this Caſe; well allowed, That'this Rebutter of the Action is a good Plea in a Writ-of Dower 
for two Cauſes. - 1. The Charters are'the:Sinews of the Inheritance- of the Heir of the Husband; 
-and ſhe is not worthy to: have Dower of the Inheritance-of: her Husband'; who would wrongful- 
ly detain-from his Heir. /C by whom ſhe is to be endowed.) the muniments which might defend the, 


aid Inheritance 3 'For Charters. are called Muniments, 2 muniendo, quia muniunt & defendunt He- 


reditatem;'1 2. . There is 'a-greater privity when'a Wife isendowed of the immediate Eftate;' which 
the Heir of her Husband hath :by deſcent; then when ſhe is endowed by a Stranger, or of: another 
Eflate; For if the Wife be endowed of the immediate Eſtate deſcended to the Heir of the Husband 3 
if he beafter impleaded , ſhe ſhall vouch: the! Heir, and: ſhall be new-endowed' of other 'Lands 
which the Heir hath 3 -but if: the: Wife be. endowed by the Alienee of the Husband, or of the Heir, 
if- he be-impleaded , ſhe ſhallnot vouch-the Alienee to be newly endowed: . And that is the cauſe 
that hen a Woman bringeth a Writ of Dower againſt the Alience of the Husband,, '& ec: and he 
vodcheth the -Heir, the Demandant may witneſs that the Heir hath Lands deſcended:ro him in 
the fame County ( for the Original doth not extend to another County J-and pray that ſhe may be 


 endowbd of his Eſiate, and that is for the benefit of -her Voucher to-be newly endowed-; vide in 


4b, $36. and in 6 E.'3.11. the Tenant in a Writ of Dower vouched the Heir of 'the Husband 3 
adihe Demandant did teRiific that he had 'by Deſcent, &c. in the ſame;County 3 and Judgment 
wegiven againſt the Heir if he had, &c. and not againſt the Tenant. - In'6 E. 3. 20. There the 


Vit of a Seranger brought a Writ of Dower , and the Tenant vouched the Heir, Se. The Des * 


madant ſhall not recover againſt the Heir, beqauſe there wanteth privity. In 18 E.g.36.-in Dow 
the Tenant voucheth, and the Vouchee voucheth the Heir of the Husband of the Demandant; the 
Demandant doth teftifie that the Heir hath Aﬀets.by deſcent in the ſame County:, the Demandant 
lhallnot recover againit the Heir , but againſi the Tenant only , for there -is;not immediate privity 
betwixt the Heir and the Demandant, for the Demandant ſhall recover againſi the Heir'only.,; when 
tieTenant in Demeſn voucheth him. Vide Regiſt, Judic. 15. 16 E. 3. Dower 56. 3 Eliz.\Dyer 202. 
I that is the reaſon that the Heir only ſhall plead Detainment of Charters, and not a Stranger , 
#ſhalt be. after ſaid. Vide Fitz, Na. Br. $ E, 50 E., 3.7. And the reaſon which Newton giveth in 
2 R.6.42. that. the Heir ſhall have this Plea of Detainment of Charters , & c.- ſcil. that if the Heir 
tad the Charters of his Lands , he might peradventure plead in Bar of her Dower, cannot- be the 
Ran thereof 3 For when the Heir hath pleaded that he hath been alwaies ready, and yet is to ren- 
dr Dower, &c. if the Demandane would render to him the Charters, it is/a full confeffion of the 
Advion, if the .Demandant delivereth the Charters, and therefore after the Charters delivered , the 


_ Hitfhall plead no farther, but the Demandant ſhall preſently have Judgment, as more fully after- 


Wads-appeateth. | "+ 
He who pleadeth this Plea ought to have the certainty of the Charters 3 whereupon a certain 


Ie may be joined, or that they are in a Cheſt or Box ſcaled or unſealed ; and in both Caſes an A- | 


0 of. Detinze may be grounded and brought by the Heir, 22 H. 6.16, 2 H.7.6. 14 Hi6.4, 

UE 3.8.18 H. 8.1, | 4 
No Stranger , although that he be Tenant of the-Land, and hath the evidences conveyed to him 
ana Writ of Dower pretend Detainment of Charters, but this Plea lieth only in privity, ſcil. tor 
the Heir of the Husband . as hath been faid. Alſo in divers Caſes the Herr ſhall be in degree of a 
anger, and therefore ſhall not plead Detainment. of Evidences , and that he ſhall-not doe it in 
ive Caſes, x. If the Heir hath the Land by Purchaſe. 2. If the Heir hath delivered the Char- 
tts' to the Wife, he ſhall not plead Detainment of them, for that the Wife hath chem by his 
"MAR, aSitis refolved in 7 E. 3. Dower 101, 3, If the Heir be not immediately vouched by 
| Pppp 2 the 
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the Tenant in the Writ of Dower ,, but by his Vouchee, as hath bcen ſaid 18 E, 3-36. 4. If the 


Heir cometh in as Vouchee , having no Lands in the County where the Dower is demanded. If 


he cometh in as Tenant by receit, he ſhall not plead detainment of Charters, as appearcth in 167 
Dower 57. and in many other Books and the reaſon thereof is manitelt 3 if the true form of plea. 
ding in that caſe be well obſerved; For he who pleadcth detainment of Charters in bar of Dyyy, 
ought to plead, that he hath been alwaies ready, and yet is to render Dower , if the Demandare 
would deliver to him the Charters 3 and Tenant by reccit, or ſuch Vouchee as is aforeſaid can 
not {o plead , becauſe he cannot plead that he hath been alwaies ready.to render Dower ; when 
the Demandant cannot recover againſt the Heir in ſuch caſtes either being Vouchee or reſeryeq nox 
he cannot render to the Damandant the Dower which to her by the Law doth belong, Bur if 4 
man be ſciſed of three acres in three Towns, ſcil. A. B. and C. in one County, and enfeofteth a ira. 
ger of one acre with warranty, and dieth, now the Heir may aſſign to the Wife one acre jp fatisfac. 
tion of her Dower, as well in the acre whereof the ſtranger is enfcoffed, as of the other acre deſcen. 
ded to the Heir, for by courſe of Law ſhe ſhall have Dower againfi the Heir, in diſcharge of aj the 
Tenancy, as: well that which he ought to warrant, as that-which is deſcended to him in the fame 
County, in which Caſe the Heir may agree with the Wite, as well out of Court as in. Court, fox 
that which by the Law he is bound to doe, and being vouched by the Feoffee in a Writ of Dowe, 
he ſhall plead the fame in bar, as it is adjudged in 33 E. 3. Judgment 15 4+ and 8 E. 3.69. Mich, 
el Treweneye's Caſez and by the ſame reaſon in ſuch Caſe ; the Heir being vouched ſhall-pleag g, 
tainment of Charters, &c. for he may well ſay, that he hath been alwaies ready, and yet istorg. 
der Dower to the Demandant, in diſcharge of the whole Tenancy in the fame County; for by te 
Law, the Demandant ought to be entirely endowed again the Heir. And therewith' alſo agua 
17 E. 3. 58. where in Dower the Tenant vouched the Heir in Ward, the Guardian by the wy. 
rant faid, 'That the Demandant did detain from him the Heir, whereas the Land is holden jn 
Koights-ſervice , and if the would render the Heig , he bath been alwaies ready » (note this) and 
yet is to render Dower : and the exception is taken to it, becauſe this Plca licth not for him, bufor 
him who alwaies after we were dowable, might have rendred Dower , and you could. not befre 
render ;- To which it was anſwered, That we arc he again(t whom ſhe ſhall recover , and the Te. 
nements hold in peact, and alwaies might have made agreement for that which we held, becauſely 
the Law ſhe ſhall be ſerved of Dower of that which we held, ſo that fuch Plea js given tous i 
licu of Withernam. And it ſeemed ta the-Court, That the Gardian Tenant by the Warranty ſhould 
have ſuch Plea; whereupon the Demandant:did traverſe the Efſoinment of the Infant: In8E, z, 
55. In a Writ of Dower the Tenant made default after defaults whereupon came one dv, and 
faith, That the Tenant held for the term of: his life of his leaſe, the reverſion being to him, andpryed 
to be received, and was received, and faid that he was Heir to the Husband of the Demandant, of 
whom ſhe demanded Dower, and {aid that ſhe detained two Charters touching his Inheritance, and 
ſhewed which, &c, and faid that if ſhe would render to him the Charters, he ſhall be ready to render 
her Dower, &c. And becauſe that Tenant by receit cannot render Dower, and he is a firanger, thi 


© Pleadidnot lie in his mouth. And thereupon ſcifin of the Land was awarded to the Wife, 


And fo note two good Differences. - 1. Between the Heir being immediate Vouchee, having Al 
ſets in the ſame County, and when he is vouched by a Vouchee, or when the Heir hath nothing bu 
in a forcin County 3 for in the firſt Caſe he may plead ,' That he was alwaics ready to render Doy- 


. er, and in the other two not. 2. Between the Heir haying Land in the ſame County , whenhes 


immediately youched, and when he is Tenant by receit 3 for in caſe of receit the Judgment (hall 


| given againſt the: Tenant, and not againſ the Hei, fo that the Plea lieth not for him, fe. that ls 


is yet teady to render Dower, for he cannot render to the Demandant her demand. See 7 Ep. 


- Dower 101, 6 Eliz. Dyer 230. 7 E, 2. Dower 130. 11 H, 3. ibid. 187. 45 H. 3. ib. 174. 141430 
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36H. 6.5, 41E,3.11. 6E, 3, 45. | | i 
4- In a Writ of Dower againſt Gardian in Knights-ſervice, he ſhall not plead detainmentol 


Charters, for he cannot conclude his Plea, and if the Demandant will deliver him the Charter,0 


for the Charters which do concern the Inheritance of the Heir ſhall not be delivered to the Garin, 
as it is adjudged in 10 E. 3+ 49. But the Gardian in a Writ of Dower may plead detainment df th 
Heir by the Demandant , and that he hath been alwaies ready , '&c. For the Ward doth belong t 
him ; and if the Demandant doth detain the Ward , and doth not render him to the Gardian.ur 
married; or if ſhe rendreth him to him married, ſhe ſhall loſe her Dower, and therewith a 
8E.3.70. 7E.3.17. 22 H.6.16, 2 H,7,6. 17 E. 3.56. 16 E.2. Dower 144. vide what mann 
of Charters or Evidences the Demandant in Dower ought to detain, that the Heir may plead, 0 
41-E. 3. 11.6 E. 3. 45-&e. And fo all the Books in all theſe Points are well agreed. And whet 
( in the Caſe at Bar) the Tenant perceived that if he ſhould plead ſuch Plea, that the Demandutt 
might deliver the Charters in Court, and preſently pray Judgment unpon his confetlion, as appeareth 
in 10 E, 3, 49. 21 E.3.8. 9 E.4.47. Oc, . He waived the Pleas touching theſe matters: And 
Trinity Term , when the Demandant did expeRt that he would have confefſed the Action 3 he ples 
ded, Ne unques dcconple in loyal matrimony. Whereupon it was. writteh to the Biſhop " 
- who certified, [Ip o4 Edmund, & Anna legitimo matrimonio copulati fuerunt. To whic 
Certificate, being ſhort and dire to the Point, no exception was taken : whereupon the Deman -n 
had Judgment, and divers parcels in demand affigned her in Dower, which the Demandant lcaſea® 


divers perſons named by the Tenant, in conſideration of 1000 li. Fine, and 500 li. Rent ptr 999 
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13 E. 4+ 6 and in other Books, 31 E. 3. 8Foinder in Aid, 14. 17 E. 3. 15. the Abbot of Furney's 
Caſe, and there 1s a defect obſerved in the Common Law in ſuch Caſe, which is prayed to be a- 
mended and reformed by the Juſtices, as in other Caſes to avoid miſchief they have done. Vide 
29 Ee 3. 34: And it was rcſolved and agreed , That the opinion of Priſot in this Caſe is good in 
[aw to the end that Priſot intended, For it is true that Priſos did intend that the Tenant is with- 
out remedy either to plead any Plea, or to plead Rien arere , &c. becauſe he is a firanger to the A- 
vowry 3 or by ſpecial Pleading to pray in aid of the Meſne 7 for as hath been ſaid, he is Tenant in 
fee-fimple , and cannot pray in aid of the Meſne, and the Meſne cannot join with him, becauſe 
the Lord hath not avowed upon the Meſne; and therefore as to theſe three waies , the Tenant , as 
Priſct meaneth, is without remedy, and his opinion as to theſe is warranted by the ſaid Books, bur 
that the Common Law hath lefc the Tenant without remedy in ſuch Caſe, it appeareth fully and 
commonly to the contrary in our Books. And therefore, when there is Lord, Meſne, and Tenant, 
and the Meſne payeth che Rent and doth the Services to the Lord , and yet the Lord diſtraineth the 
Tenant peravail for them, and impoundeth his-Cattel, in this Caſe the Tenant may preſently re- 


_ pairto his Meſne, and relate the Caſe to him, and pray him to acquit him.: Now the Law hath 


given power to the Meſne to go to the Pound, and to take the Cattel of the Tenant peravail out of 
the Pound , and to put his own Cattel in the Pound in the ſtead of them , and to ſue a Replevin , 
and fo: to make himſelf Party, and then if the Lord will avow upon the firanger, he may ſhew che 
cruth of the matter, and abate his feigned avowry made upon the ſtranger, and compell the Lord 
for to avow upon him, as upon his very Tenant in Law. And although Not diftreined'in his de- 
fault is a good Plea in a Writ of Meſne, yet if the Meſne will not doe it upon requeſt, "the Tenant 
upon the matrer is diſtreined upon his default, as it is holden in 7 H. 4. 18. 4 Ed, 3:35. 15: E4. 3: 
Joinder in Aid 15. 17 E. 3. 44. 34 H. 6.47. 13 E. 4.6. and F.N.B. 136. h. And if the Lord 
will not ſuffer the Meſne in ſuch Caſe to take the-Cattel of the Tenant out of the Pound, he is a 
Treſpaſſor ab initio 3 for he doth not uſe them according to the nature of a Diſtreſs, and therewith 
zprecth 13 E. 4. 6, But let the Tenant look to it , that in ſuch Caſe he ſue not forth a Replevin' of 
his goods , and have deliverance of them, for that it ſhall be accounted his own folly that he doth 
not make rcquelt to the Meſne, as above. For then if the Lord ſhall avow upon a firanger , the 
Tenant is without remedy through his own default, but in ſuch Caſe after the Tenant hath delive- - 
rarce of his Cattel by a Replevin, if the Lord avoweth upon the Meſne, there the Tenant may re- * 
gactt th: Meſne to join with him to plead in his diſcharge, and if the Meſne will not, the Tenant 
may havea Writ of Meſne againſt him, and recover his damages: for now by matter ex poſt fats, 
heis dinrcined in his own default, as it is holden in 39 E. 3. 34. where the Caſe was, That Henry 
Percy was Lord paramount, Gilbert Umfrevill Earl of Angus, Meſne, and a Tenant peravail, of di- 
vers Manors, ſcil. 10 Towns, &c. the ſaid Lord paramount did diſtrein the Tenant peravail;the Te- 
rant pleaded a Releaſe by Deed of the faid Lord paramount to the Meſne, to hold by lefler ſervi- 
&s; & no# potuit, becauſe he was a ſtranger to the Avowry. And there it is holden, that the Te- 
nantin ſuch Caſe is at no miſchief, for he might have required the Meſne upon the Avowry made 
to have joined with him in anſwer, and it he had come, they two might have joined in the Plea 
Which the Tenant now pleads, and if the Meſne would not have joined with the Tenant, he mighe 
haveagainſt him a Writ of Meſne, and therein recovered damages againſt him 3 and if the Tenant 
doth not requelt the Meſne, it ſhall be accounted his own folly. And therewith agrecth 17 E. 3. 15. 
ad'12 E..4.2. 7 E.4+. 19. And it is obſerved, that in ſuch Caſe, the Meſne ought to join gratir, for 
there is no Proceſs in Law to compell him to appear, as in the Caſe of Aid prayer, but only upon 
the Tenant's requeſt he ought to appear gratis. And fo may the Leſſor upon whom a Avowry is 
” join gratis with the Lefſje, the Plaintiff in the Replevin, and therewith agrecth 45 E. 3. 7. & 
$908.6.7. - | A 

Laſtly, in the principal Caſe, If the Lefſee ( or the Tenant peravail in the Caſe of the Meſnalty ) 
be preſent when the Lord or his Bailiff cometh: to diftrein , if nothing be behind, he may well 
make Reſcous , and ſo relieve himſelf, as it was reſolved in BeviPs Caſe, in the Fourth Part of my 
Iopurtr, "Vide 2 H. 4. 22. b. $ H.4. 1. 4 E.6. br. Diftreſs 75. By the Juſtices, 31 E. 3. Reſcour 17. 


| 3$9E 3.45. 39 H.6.7. F.N.B. 102. 27 Af]. p. 51. and 28 Af. p. 50. So that the Leſſee, or Te- 


want peravail, hath a certain proviſion by the Lawsto relieve himſelf in the Caſes aforeſaid, if by 
Laches or miſdoing he do not prejudice himſelf. And foraſmuch as notwithſtanding the Sta- 


| Wweef 21 H, 8. cap. 19. the Lord may at this day avow upon one perſon, as upon his very Tenant, 


ng to the Common Law, ( for the ſaid Statute doth ena, That the Lord, 8&c. may avow, &c. 
s within bis fee and ſeigniory, which doth not take away the Common Law, but giveth a 
ity to the Lord to purſue the one or the other ) I have thought neceſſary to report this Caſe, 
by all the ſaid Books are reconciled, the Doubts well reſolved, and no abſurdity or miſchief 
td, or not remedied, by the Common Law. 
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(23) 


[5] 


Micb. 33 © 34 Eliz: 


The Caſe of the Abbot of Strata Marcella. 


TI Na uo warranto againſt Owen Vaughan tor uſing theſe Liberties and F ranchiſes amongſt others 
| that is to ſay, To have Waits, Straics, and Felons goods, Oc. in Llanibaxgel in the County of 
Mowntgomery 3 as to the Waifs and Straies, the Defendant claimed them by Preſcription, ang ty 
the Felons goods he pleaded, Brod Foban. nuper Abbas de Strata Marcella licite habuit & gaviſus fa 
it infra Llanibangel pred. bona & catalla felonum , & ad nſum ſuum proprium diſpoſuit , uſque 4 diem 
Febr. 27 H. 8. And pleaded the Statute of 27, H..8, That all Monaſterics under the yearly yalue 
of 200 li. were given to the King, in as large and ample manner as the Abbots, ec. then had, or 
ought to have them and that the ſaid Abby of Strata Marcella, and the Poſleſſions thereof, wer 
under the: yearly value of 200 /i. and pleaded alfo the Statute of 32 H. 8. cap. 20. by which i is 
enacted, That all liberties, privileges, and franchiſes, and temporal Juriſdifions which the late Owyy, 
of the ſaid Abbyes, &c. have uſed or exerciſed lawfully, &c. within three months before the ſaid jy if 
27 H. 8. ſhall by the ſaid Ad of 32 H. 8. be revived, and ſhall be really and afiually in the King, bj 
beirs and ſucceſſors ; By force whereof King H. 8. was fciſed of the ſaid Franchiſes, ſcil, Toys 
Felons goods within Llanibanget aforeſaid in his demeſne as of fee in the right of his Crown , and 
fo ſeiſed , and being alſo ſeiſed of the Manor of Tallerthege in Llanibangel , &c. in the ſaid County 
(late parcel of the Poſſeſſions of the ſaid Abby of Strata Marcella ) granted by his Lett. Patents 37 Fl 
the faid Manor to Sir Arthar Darcie, Knight, in fee, with general words, that is to ſay, #08, zalia un, 
bajuſmodi, eadem &: confimilia, liberrater, franchefias, privilegia, juriſdigioner, &C. quot, qualia qu. 
ta, & que dicim Abbas , &c- habnit , tennit , fwe. gaviſus fuit infra, &c, By force where the 


* ſaid Arthur was ſeiſed as well of the ſaid: Manor aforeſaid , as of the Liberties, &c. aforefiid 


[24] 


fee; and ſo ſeiſed of the faid Manor, did enfcoffe the Defendant in fee, ( for although there wer 
divers mean Conveyances, the ſame was: the ſubſtance of the Caſe ) and then he made a Conch, 
on for all his Plea, Et eo warranto clamat libertates, francheſfias, & privilegia pred. tanquan Ma. 
rium pred, ſpeian. & pertinent. And upon this Plea, as to the Goods and Chattels of Felws, the 
Queen's Councel did demurr in Law. And it was argued on the part of the Queen, Thi the 
Defendants Claim to have the Goods and Chattels of Felons was inſufficient for two Caules; 1.B. 
cauſe he doth not ſhew , That the Abbot had the Goods of Felons by Charter within Llaxibayg!! 
for by Preſcription , or any uſage, he could not have them. For although he ſhall not be drive 
to ſhew the Charter in Court , .or to plead an Excmplitication of it , becauſe the Charter ws 
made to a; Stranger, yet he ought to have. pleaded, That the Abbot had the ſaid Franchiſe by 
Charter. 2. That the Subſtance of the Plea wanteth Trial 3 for the EffeR of the Plea is, Qu 
pred, nuper Abbg licite habait & gaviſus fuit infra, &c. bona & catalla felonum , 8c. And thel 
ewo Points were often argued at the Bar in divers ſeveral Terms; and the EffeR of the Argument 
on the Queen's part, as: to the firſt , was, That the Abbot could not have Felons goods by Preſct: 
ption or Uſage, but by Charter, quod fwit. conceſſim per Curiam. See the Authorities, andtheRts 
ſons and Cauſes thereof. in Foxley's Caſe, in the Fifth Part of my Reports 3 and thereupon it ws 
inferred , that the Defendant ought to have pleaded in certain , That ſuch King granted toſomed 
the Predeceſſors of the Abbot, &c. or to the Abbot himſelf, to Have Felons goods. within thc 


Town of Llanibangel , &c. and not that pred. Abbas habuit & gaviſus fuit , &c, and chiely ins | | 


Duo warranto, in which the Defendant ough to ſhew a fall, perfe& Title to himſelf. As tothele- 
cond, it was objected, That the Plea was inſufficient, becauſe that every Plea ought to betiiible 
either by the Country, if it contain matter of Fa&, or by the Juſtices if it contain matter ina, 


\ or by the Record it ſelf, if it conſiſt in matter of. Record , Plow. Com. 22. But this Plea'is not tt: 


able by the Country for two Cauſes. x. Becauſe the Subſtance of the Iſſue doth confiſi upon matte 
of Record 3 for without matter of Record the Abbot could not have them , which cannot betri 
by the Country , but the Law doth attribute ſo much lonour and credit to them , that they (hl 
be tried only by themſelves, and not by-the Country. Vide 37 Hen. 6. 21. Plow, Com. 7 #2} 
8 Eliz, Dyer 242. and Hind's Caſe in the Fourth Part of my Reports. 2. Matters in Law ar 
triable by the Country , no more then matters in Fa& by the Juſtices, quis ficut ad queſtionen Fall 
won reſpondent Judices , ita ad queſtionem Juris non reſpondent Juratorez, But in this Caſetht De 
tendant hath comprehended in his Plea , quod pred. nuper Abbas licite gaviſus fuit , &c. which tt 
deth to a matter in Law which is not enquirable by the Country , and yet the Defendant 
not ſhewed his Caſe in ſo certain and ſpecial manner, that the Court may judge wh: ther the Ab 


by the Law had Felons goods or not.z and therefore it is agreed in 22 Edw. 4. 40. the Lord Lily: | 


Caſe. A man was bounden in an Obligation , and the Condition was, That if he came to b.0 
ſuch a day, and there ſhewed to the Obligee or his Councel a ſufficient diſcharge of the Annuilſ” 
40 7. which be claimed out of two houſes, &c. that then , &c. And in Debt upon this Obligit 
on the Defendant pleaded, That he came to B. at the day aforeſaid , and there offered to (hen 
the Plaintiffe's Councel a ſufficient diſcharge to them, and they refuſed , upon which the Plaid 
did demurr in Law. And, after long Argument, it was adjudged, That the Plea was fufficienh 


his Plea ought to have alleged what manner of Diſcharge he offered to ſhew, that is to ſay, 4% 


caſe, or Unity of poſſeſſion, or other matter of Diſcharge, upon which the Court might judge 
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were ſufficient or not- For the Country ſhall not enquire of it, but it ought to be adjudged by 
the Coutt, which the Judges cannot do, it the ſpecial matter be not ſhewed to them: but .if the 
fue be taken , that the Obligor came not there, the fame ſhall be tried by the Country , tor 
+heſame is matter in fa, of which the Court hath. not Conuſance, and al) that appeareth 
:n the ſaid book. Vide Plow. Com. 112. Amy Townſends caſe, and 159. b. in the Lady Hales 
_ as to the Obje&ion which may be made, that it ſhall be miſchievous to the Subje& to drive 
him to ſhew , or to plead the Charters made to Abbots , Priors , &c. as well for the infinite 
ſcarchof them , as for the impoſſibility to come to them , many of them being loſt, or defaced, or 
poſſeſſed by one only To that it was Anſwered, that there is not any ſuch miſchief, either for the 
incertainty, Or for the impoſſibility, foralthough that the Charters are loſt, yet they are enrolled of 
Record, of which every one may have an Exemplificationz or it fuch inrollments cannot, be 
found, yet allowances in Eyre (as by the Law ought to be) are of Record of all ſuch F ranchiſes, 
by which it appearcth by force of theſe Charters ſuch Franchiſes were allowed. Againſt which it 
was argued on the Defendants part , That the plea was ſufficient , upon which Judgment ought to 


be given for the Defendant : and that all the Conſideration of this caſe doth chiefly confiſi upon the - 


' te Conſtruction of the Statuteof 32 H. 8. and therefore the final intention of the AQ, and the 
purview of the A areto be conſidered: The intention of the A& was to advance theſe poſſeſſions 


2s well in valuation as eſtimation, to revive aQually and really ſuch privileges, liberties, franchiſes, 


and Temporal juriſdiions which the late owners of the Abbyes had, 8&c. Then itis to ſee, What 
privileges, liberties, franchiſes, and juriſdictions were extin& in the Crown by the coming of the 


{id poſſeſſions to it. And as to that, It is to know, That when the King granteth any privileges, 
- liberties; franchifes, 8&c. which were privileges, franchiſes, liberties in his own hands, as pare 


cel of the flowers of his Crown, as goods and chattels of Felons, Fugitives, Outlaws, 8c. goods 
andchattels waifed, eſtrayes, deodands, wreck of the Sea, &c. within ſuch poſſeſſions, there if 
they cone again to the King they are drowned in the Crown, and he hath them again in the Right 

of the Cown : and if the wreck, or goods waifed, eſtrayes, 8&c. were appendant before to poſ- 
ſeſſions; now the appendancy is extin& , and the King is ſeiſed of them in the right of his Crown, 
Butwhen a privilege, liberty, franchiſe, or juriſdition was at the beginning exe&ed and created 

' by the Ring, and was not any ſuch flower before in the garland of the Crown, there, by the com- 
ming again of them to the Crown they are not extin&', nor the appendancy of them ſevered from 
the poſſeſſions; As if a Fair, Market, Hundred, Leet, Park, Warren, and the like are appendants 
toMannors,” or in groſs, and afterwards they come back to the King, they remain as they were before 
i#ofe not drowned inthe Crown , for at the firft they were erected and. created newly by the King, 
'and were not ineſſe before, and cime and uſage hath made them appendant. Which difference 

| ws agreed by the whole Court 3 and this appeareth in our books, for the firſt part of the diffe» 
"ace, 6 E, 3: 32. Jobn Darcier caſe, the Caſe of forfeiture of Warr, and 30 H. 8. Dyer 44-43 
Eg. 32. 43 Afſ. p. 10. 1 & 2 Phil. & Mar. Dyer 108. And for the ſecond part of the difference, 
WH. 4. 5. and i5 E. 4.7. thecaſeof the Market, 4 E. 3. 42. the caſe of the Hundred, 10 H. 7.21. 

Kat of the Earldom. All which Privileges, liberties, franchiſes, and Spiritual Juriſdictions of 
tefirſt quality (which were the ancient Revenues and flowers of the Crown) being drowned in the 
Crown, are now by this Actrevived again aQtually and really in the King , his heirs and. ſucce- 
ors And asto thoſe of the later part of the difference, there needeth not _ AG of Parliament 
; # tvrevivethem, for they were not extinq. So that the Patentee in ſuch caſe of Felons goods , ſhall 
have them as the ſame franchiſe which is iz eſſe in the Crown. And therefore it was obſerved, that 
| 


: 
% 


|  thefaid general-words in Patents, tot, talia, &c. eadem & configs, yet, 9076 gn que, &c, 


: Aitlar_nuper Abbas habuit, 8&c have ſeveral and diſtin fignifications for. by force of. this word 
? tadem.; the franchiſes themſelves as hereditaments i efſe in the Crown ſhall paſs, and- : ow 
1 


tftalize> confimilia, &c. the Patentce fhall have the like to them the, Abbot had., for thoſe - 

felresthe King cannot grant, becauſe they were drowned in the Crown. And. it was agreed; Tha 
| _theKing by his Letters Patents grant to I. $. and his heirs, Catalla felonum within his Mannor 
| - ofD;and afterwards 1.S. granteth to the King his heirs and ſucceſſors, the Mannor with the ſaid 
| Franchiſe, and afterwards the King by his Letters Patents granteth to TN. and. his hcirs,.. the ſaid 
| Mannor, and further granteth tohim and his heirs within the Mannor, 02, talis, tanta, eadem & cons 
| Inilia privilegis, libertates, & fraiichefias, quot, qualia, quanta, &.que, the ſaid LS chad Inthiscaſe 
| Da uo Warranto I. N. ought to plead in ſich general manner as the Defendant now hath done 3 
ut oughe to plead in ſpecial the firſt Charter made of the ſaid Felons goods, and the xegrant of 

them}&c. All which was agreed by the whole Court. But it was ſtrongly. urged by the Detendants 
F _ Councel, that by force of the A of 32 H. 8. the Defendant might avers, That the ſaid Fobn late Ab- 
bot i  bot'of Strata Marcella had and enjoyed within Flanthanget goods and-chattels of Felons, for there- 


j | the Defendant in his plea hath followed the words of the ſaid AR, which arc, That all privileges.&s, 
' | © Phich the ſaid Owners of the ſaid Abbyes, &c. have . uſed and exerciſed lawfully within 3, moneths © 


# 


qd before the ſaid Att of 27 H, 8. ſhall be by force of the ſaid AG of 32 H. 8. revived, &c. Fox the De- 
at fendant hath-pleaded, That the late Abbot, &c. lawfully hath uſed and exerciſed to. havethe.gaods 
g.t0 adchattels of Felons., till the 4. day of Feb. Anno 27 H.S. and theſame was coſapared to divers 
oil | + ver Statutes 3 as in Vernons caſe in the 4th part of my Reports, where the Statute 0f 27 H. $.cap. 10, 
1h which ſpeaketh for the Jointure of the wife, giveth averment, that an eftate upon ah other expreſs 
ke-ſj ndition,, may be averred for the Jointure of the wife. And ſo upon. the Statute of 13 Eliz. 
if tf of Ulſury ,, and 'upon the Statute of 23 H. 8. upon Obligations taken by Sheriffs and the like, 
wh And where'it is Objected, that this uſury is nottriable, it was Anſwered , that it ſhall "—_—_ 

Ea | Q4q9q9 Jy 
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untry, for (licite) is concluded within the other words, ſc. gaviſus fait, for (if lic: i 
wor out) in the AG of the Statute it had been implyed, as the Statute of Glouceftey "= ad 
which ſaith, whereof no fine is leyied in the Kings Court, is as much as to ſay, whereof ng 5G A 
lawfully levied in the Kings Court. So 11 H. 4.80. upon the the Statute of W2Pt, 2, cap, 5, $i Bic 
copus Ecclefiam conferat, is as much as to ſay, Sz Epiſcopus Eccleſiam Iegitimo modo conferat, & Wh 


ſonie by: general, obſcure , doubtful and obſolete words 3 and although that ſuch Frandiife 
_ allowed in Eyre, yer the allowance in Eyre of it (elf only is not pleadable, and prizes 


in argument an adviſement, till Hil. Term, 39 Eliz. in which Texm. 3. other matters war 
moved againſt the Defendants claim. 1. Becauſe it doth not appear; by the Defendants chim wit 
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Gr life only 5 and that was the greater doubt : For it was objeced , That if Queen Mary hath 
referred it tO the Charter made to Queen Katherine , yet without a ſpecial grant, that they ſhould 
have ſuch Franchiſes in tayl, &c. which Queen Katherine had for lite, ſuch Franchiſes which-ſhe 


only had for life ſhall not paſſe to them. in tayl 3 for the Queens grant ſhall be taken toa common in-. 


tent : But here the caſe is ſtronger , For the Charter of Queen Mary doth not rcferr to the Charter of 
Queen Katherine , but only by general words , prout aliquis ſeu aliqui, &c, Butgit was Reſolved, 
That when a Charter hath gencral reference toother Charters, it is as much my as if all the 
Charters had been recited , for they arc of Record, And although that Queen Katherize had the 
Mannor and Hundred but for life , yet it is within the expreſſe words of the reference, viz. aliquis 
ſeu aliqui premiſſa ante tunc habentes , poſſidentes, aut ſeiſiti inde exiſtentes, unquam babuerunt, tenn- 
erunt, ſeu gaviſi fuerunt , ſo that Queen Katherine was within the word ( ſeiſiti ) tor ſhe was ſei- 


ſed of the Mannor, &c. And I acquainted Popbam Chief Juſtice with this Reſolution , and he a- 


reed with it ; And it was well obſerved, That the reference doth not extend to the quantity of 
the eſtate, but to the quality of the Franchiſes, whereof they to whom the reference was made were 
{ciſed, be they ſeiſed for life, in tayl, or in fee. : 

Asto the 4th. point , there are diverſe manners of tryal allowed by the Common Law, above 
the three mentioned in the argument of this caſe, that is to ſay , Of matters'in fa by Jurors ; Of 
matters in Law by the Juſtices3 and of matters of Record by the Record it ſelf. As in Treaſon the 
Tryal of one who is a Peerof the Realm , that is a Lord of the Parliament , ſhall be upon an In- 
ditment of Treaſon or Felony, tryed by his Peers, without any oath, but upon their hongurs and 
alkgeances 3 But in an Appeal at the ſute of a Subje they ſhall be tryed per probos & legales bomines 
juator, 10 E. 4.6. &c, Cuſtoms and uſages of every Court ſhall be tryed by the Judges-of the 
ſame Court , if they be pleaded in the ſame Court, 11 E. 4. 2. In Dower or Appeal. bxought of 
the death'of her Husband ,- or in an Alhfe brought by a woman who was the wife of B if the Te- 
nant or Defendant plead that the Husband is living, . the Tryal ſhall not be by, Jury , but by the Ju=- 
fices, upon proofs made before them, for greater expedition : 6 E. 3. 29, 17 E. 3.30. 43 Af; p.264 
$H, 6, 23. 33 H. 6.8, 9, 1c. Diverſity of Courts 119. 36 Afſ. 5. Vid, 39.4fþ. p.9. 41 Afſep.4. In 
2yrit of Error to reverſe a fine for Nonage, orin an Audita querela to; reyerſe a Recognifance or 
Statute for Nonage , there the age ſhall be tryed by the inſpeQion of the Juſtices, and not by the 
Countrys.for that which Judges of Record do as Judges , ſhall not be txyed by: Jury. If an. In» 


- farit appeareth by Attoxney., the ſame is Errox ,, but ſhall be tryed'by. Juzy,,, and not by:the Juſti- 


&; for.the making of the warrant of Atturney is the, AQ of the party.,. without-examination of 
the Juſtices ; and yet the appearance by Attorney is recorded. by the Courty And thexefore- if the 


| Phintif maketh Attorney in Court, and the Defendant pleads that the Plaingif is dead; and: one ap» 


xacth and faith , he is the Plaintif, which. is denycd by. the other -party;, The: Juſtices: ſhalliad- 
Judge if he who appeareth be the ſame perſon who. before made Attorney in, Counts and! therewith 


dthagree 34 H. 6. 43. If the Tenant in a Real. Action, voucherh A, as heip within: agez Or if 
i Tenanc for life be impleaded , and he prayeth in aid of 4. in Revexlion within age, and pray» 
ebthae the paroll way demurr, &c. in the one caſe and.the other. if the Demandant replyeth that 
te of full age, it ſhall not. be tryed by the Country tos the great-delay'to the: Demandant but a 
Wri ſhall be awarded to the Sherit , commanding, him 5 that: Venire faciat tali die, pred, A. ut per 
jpelem corporis ſui conſtare poterit prefat. Juſtic. noftris fi pred. A. fit plene etatir,, necine, &e.. Vid, 

E 2, Accompt 121. 33 E. 3. Acc, 130. &c. Maybem may be tryed by:inſpedian.of the Court, 
#4, 5, 21 H.7.33-11 E.4. 2. KQueſtion be madeit theſe be the Surmoners and View+ 
a, &c. which appear , it ſhall be tryed. by the. cxamination of the Juſtices, 33 H. 6.10. Earlor 
X Earl, Baron or pot Baxon ſhall, not be tryed by Jury, nor by. the Juſtices, but. by 
lie Kings writ , as appearcth in the Counteſs of Rutlangs Cale, inthe 5; art of my, Reports. 25 H, 
6.46. O'e. 19 E. 4. ina, plea of Alien born,,. the League between-the-King and: the Soveraigne: of 
the Alien ſhallþe trycd by the Record of the Chancery, fox.cyery-League is.of Records - Andi ge+ 
ally all matters of Record ſhall: be txyed by Record ir-ſelf; and not by. Juxy, , or otherwiſe, 19. H, 


6.52.9 H.7.2, 5 E. te 37: 16, H, 7434 1.Hz7+ 2:9. b. Blom. Gom,, 234+: Ih antient Demeſne. be 
Peadedof a Mannor and degycd , it ſhall be, tryed by the Recard of the:'beok: of Domeſday in.the 
Nequer 3 but if ifſue be taken,, that certain acres are. parcel of the Mapnor.,: which.is ancient 
E, it ſhall be tryed by Jury, 3 for it cannot be tryed, by the ſame-baok;, 22 A 45. But ſee 


4 K's 


[5] 
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4E,3-32,  Inan attachment upon a prohibition they:-were at.ifſue., 'if the ſatain Court Chrilti- | 


a were for, Tythes, or for. a rent. reſerved, and-it, was.txyed, bythe Jurys, and not-bythe Rolls of 
the Biſhop , for they arenot of Record. The ſame Lay.-of; all other! Courts.,, which: are; not: of 
wa," 34 H,6. 49. 9 E. 4.43. And therewith agreeth 44 E.' 3, 32, And probate of: a; Teſta» 
Ment thewed forth under the Seal of: the Ordinary 3. yet the other, party may plead-, that:/he who is 
dead died inteſtate, as.it is. holden 44.E« 3. 16. Soif ifſue- be taken-upan. the probate-of a will, 
drif adminiſtration was. committed (although they, ſhew the Biſhop Letters: Teſtimonial )-it:: ſhall 


be tryed by Jury 3 and. therewith agreeth. 13 Eliz. Dy, 294. 6 Vid. 2:1 H.-6, 24, When a.man is 


found Ideot from his birth hy office, he. who is fo found, Ideot, (falfly,as he ſuppoſeth; )- may:come 
TTY in Chancery.,, befare the Chancellor ,. and, pray,.that before him and the: Juſicesand:Sages 
if he © Ideot or not 3 or by his friends he may, ſue forth a. writ, out of-the Changtry,:x&ornable in 
the © Incery., to bring him into tHfe Chancery, #b:d, coram nobis &+ confilio,naſtys\examinand : And 
Be E tqund upon ſuch, examination., that he is no Ideot-, the Ofhce: toiwnd \thareaty and: all- the 
EXatmination which hath becn made by force of: the writ, or the Kings Commiſhonyis: ucterly: void, 
Oy ER - Qqqq 3 with- 


0 
my 


A" » Which he ſhall call to him, (and are called the Kings. Counceche may.begxamined, 


= DOC Erern————__—_ —_ 


Fic Ga of the Abbor of Sina Marcello, Pant Ig 


[33] 


[3] 


, . CR a is. 

without any traverſc,'or Monſtrans de droit, or other ſute : As it appearcth by the Regiſter ang F.N 
' Vid. 10 FE. 3. Liverie 30. ' l , 

" Nate Reader, ow by he 'Statute of 32 H. 8. cap. 46. Ideots and their Lands are jn the Surye 
of the Court of Wards, &c. An Apoſtata ſhall be certified by the Abbot, or other Religious Gor 
nour to whom-he owed obedience, F. N. ÞB. 233. Regiſter 267. In ſome Caſes, as In genera[ Balierdy | 
Excommengment, Loialty of Matrimony, Profeſſion, and divers other Eccleſiaſtical matte; Pa 
ſhall be tryed by the Certificate of the Biſhop. In Appeal » Or uppon Approvement, the Defer. 
dant in ſome Caſes may plead , Not guilty , and try it with the Plaintif by combate , or batiailin 
perſon before the Juſtices, 17 A. p: 1. 19 Hl 4, 3+ $0 n 2 writ of Right the Tenant may Joyniſhe 
upon the meer Right, and try it by combat or battail by his Champion, with a Freeman the Chanyj 
on of the Demandant (and not in perſon) before the Juſtices, 9 E. 4. 35- 1 H.6.1.3H.6, 55. If 
jt be in Queſtion whether the Sherif made ſuch a Retorn, 1t ſhall be tried by the Sherif, g Hs 
Trial by Certificate of the Sherif, upon a writ directed to him in Caſe of Privilege , if one þ 
Citizen or Foreiner. 10 H. 6.10. If a Queſtion be made it ſuch a one be Sherif, it ſhall hery, 


ed by the Examination of the Sherif himſelf, 10 H. 4.7. yet heis made by Letters Patentyf Re- 


cor d therefore alſo it may be trycd by the Record, 32 H. 6. 27. A Retorn made by the Under. 
Sen if ie bedenicd, ſhall be tryed by the Under-Sherit, and the Sherif cannot difavowit, Th 


' confeſs himſelf to be Under-Sherif, 10 H. 4. 7. If an Approver faith that he did Commence hj 


2] before the Coroners by dureſs , it ſhall betryed by the Coroner 3 and if che Coroner ds 
- * ſhall be hanged, 12 Al: 29. 12 E, 3. Corone 118, Trial if the Statute ſhewed forth ys 
true Statute , ſhall be tryed by the Examination of the Mayor and Clerk of the Statutes, who took 
the Statute , and not by Jury, F. N. B. 104. 4. Regiſt. 27 E. 3.41. Cuſtom of Londonſullh; 
tryed by the Mayor and Aldermen , certified by the Mouth of the Recorder, 5 E.4. 30,21k,, 
16, In an Aſhſethe Tenant ſaith that the Lands are ſcifed into the Kings hands , it ſhall he try- 
ed by the Examination of | the Eſcheaters , 9 H. 41. 38. Af. 16. If one in avoidancedf ay, 
lagary allege, that he was in priſon at Burdeauzx , #ltra Mare , in ſervitio Maioris de Burdens, i 
ſhall be tryed by the Certificate of the Mayor, 4 E. 4. 10. And in like Cafes other Tryalsſhallb; 
by the Certificate of the - Marſhall of the Hoſt , 27 E. 4.10. Lit. 21. F.N.B. 85, | And by tbe 
Captain 'bf Colice ,*2 E. 4.1. '11 H. 75: by a Meſſenger of a thing done ' beyond' Sea, win 
Barties Caſe ,, 2 Eiz. Dyer 196, Vid. 10H. 4. 3. + Atthe Petit Cape , the Tenant (aid thathewy 
impriſoned 3 days before the default, and 3 daysafter, it ſhall be tryed by che Exatination of 
the Atturney 13 R. 2. Examination 22. Not attached by tifteen dajes in an Afize, hall not be 
tryed by Jury , but by Examination of the Baily 3 ſothat the Tenant was not ſummoned ſeemdun 
legem terre, ſhall not be tryed by Jury , but by wager of Law, and wager of Law doth counter 
vail a' Jury 3 for the Tenantſhall make his Law de duodecem a mans, thac is to ſay, 11 with hin- 
ſelf (and that for to avoid delay) if it be'not againſt a Corporation , as'Mayor and Conimonilty 
for then it ſhall be tried by the Country for 'neccthty , becauſe he cannor wage his Law. Inawiit 
of Deceit, upon a Recovery by default , the tryal ſhall be, if the Judgement be'given uponthee- 
tit Cape by the Summoners, if upon the Grand Cape by the Summoners, pernors, or veiors, wdnot 
by the Country, 4$E. 3.11. So if a Recovery by default.in a 'real 'Action be pleaded, towhic 
the other ſaith, not compriſed, it ſhallnot be tryed by Jury. , but by the Summoners and Veios, 10 
H. 4. 7. and yet-there isno remedy if they fay falſly ; and therefore ubi eft majus periculum, iti 4 
cautius agendum. The cauſe of challenge ſhall betryed by two Triors to be appointed by theiſr 
ſtices, 9 E. 4: 5- 15 E. 4.24. 4 E-4-418:\18 E:4.18.16 E. 4.7. 14 H.7. 1. 19 H.6. 4:20 lf 
15-7 H. 4-46. But trial of any of the Grand Jury ſhall be taken before 4 Knights. Alſo tryalmiy 
bein Debt, upon a fimple contraR, detinue, ec. cither by wager of Law of the Defendant him, 
or bythe Jury at the Defendants cleQtion, Vid. 3o Af. p.'19. Trial by, Jury of Attorneys of the 
Common.pleas, and the Exchequer. As to divers other tryals, as 1. per medictatem lingue. an 
primos Furatores & alios, & per primos only upon not compriſed and certificate of Aﬀtiſe. 3.by 
ry, with witneſſes adjoined.. 4 By tryal by Grand-Aﬀiſe, above the timber of 12. that is toy bj 
16, 5. By tryal in Attaint - by 24. Ihave omitted theſe ang <divers otherthe like , becauſe they att 
tryals by Jurors, and-for them, Sce 22 E: 3. cap. 14. the Statutes of 25'E. 3. Stat. Stap. cap. $2) 6 
3+ Stat. Stap. cap. 8. 21 H.6. 4.28. E.3.cap. 14.2 H, 5. eap. 3. 8H. 8;cap. 28. The Statuteof Tk 
cap. 2+ 42 E, 3.2. 44 K. 3-34. 11 Aſ. p- 19.7 Aſſ, 2018. If. p- 11.29 Af, 57.40 Af. 343063: 
8. b. 7H.4. 4.5 H.7. 8.6. 4 Af. 19.22 Aſſ. 16. 27 Af. 17.31 Aff: p. 6.38 Afſ. 4- 40A. 4.484, 
1.5H.5.1H.6.5.4H. 6. 28. 12 H. 4. cetera Patent, Concerning tryals by particular Culiom, 
I totally purpoſely do omit them It appeareth by ancient Records, as well before the Conqueli # 
fince (for nocredit is tobe given to conjeQure) that then there was another manner of tryalWnc: 


minal cauſes, and-that was called Ordalizm, and in the Saxon' language Ordel,' which is as-much ® 


to ſay , expers Crimittis ; for:( or) inthe'faid language is privative, and ( del) is part, that 5, 
no party, or not guilty 3 and then the Defendant 'being "arraigned, and' pleading not guilty, 
might chooſe whether he will put himſelf upon God and the'Country ,* which is upon the verdi 
of, 124men. (as they do unto this- day) or upon God'only, and therefore it was called Fudiciwn 
Dei, preſuming that: God would deliver the Innocent; Je. if ewere of freeeftate, then by fire, ſe 
to pals over novem vomievey ignitos nudis pedibus, andif hee aped ileſus , then he ſhould b&acqui- 
ted , andif not, he ſhoald becondemned; {and if the guilty paxty were of ſervile condition , tha 
he might put himſelf upon the tryal of God, ſe. by Water, NT Mike in diverſe manners: All whic 


+ - appeareth in Lombard verbo'Ordalium, with all the ſuperſtitious vanities appertaning toit: And there: 


of Glanvil wrote, who wrote in the time of Hes. 2. lib. 14. tap. 1 & 2, And 17 of King 7 _ 


b 
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aim Franchiſes, which lie in point ot Charter.3, When one claimeth ſuch Franchiſes by the ſaid genez 
[al words, tot, talia, eadem, & confimilia privilegza,&c. as ſuch a one had, &c. wht eſtate he to whom 
the reference 15 made, ought to have in the Franchiſes. 4. Something is needful to be ſaid of the 
mannor of T'rials allowed by the Common Law), for above theſe 3 mentioned in the ſaid arguments, 
there are many more. As to the firſt, it is to know, That every Franchiſe, Liberty, or Privilege, ei- 
ther lycth in point of Charter, and cannot be claimed by preſcription, as goods and chactels of Fe- 
Ions, or lycth in prelciption and uſage in pazs, without the help of any Charter, as wreck, waif, e- 
ftrays, &c- Of Franchiſes which lie in point of Charter, cither they are before time of memory, or 
within time of memory, (that 1s to lay the time of R. 1. Lit. 38. Regiſt. 158. 20 H. 6.3. 34 H.6. 36. 

E, 3. 50, 51-6 E.3.1 8.8 Eliz, Dyer 24.5.) It they were granted before time of memory, as many 
of the Charters and Grants to Abbots, Priors, and ſuch religious corporations are, they are granted 
either by ſpecial words, as they ſeldom or never were, or by general old, obſcure ambiguous, and ob- 
ſolete words 3- AS in 30 Aff; 31. King Will. the Conquerour granted to the Abbot of Battail, quod ha- 
beat Curiam ſuam regalem, 34 Aſſ. 14 The Conquerour granted to the Abbot of Glaſſenbury, omntent 
regiam poteftatem. 14 H. 6. 12. King H. 2. founded the houſe of St. Bartholomew, and granted that 
they ſhould be as free in their Church as the King in his Crown: 10 FH. 7. 13. 14. Inold times the 
King granted omnia jura ſua regalia : The Kings Canutus, and Edward the Confeſſor granted to the 
Abbot of Brie, quod nulla ſecularis perſona, aut minifter Regis in aliquo ſe intromittat in burgo ſandii 
Edmundi, aut hominibus in eo manentibus iſt Abbas & Covent, & eorum Miniftri , and many others 
which I have ſeen: And be ſuch grants of Franchiſes ſpecial or general, certain or obſcure, &c. yee 
forſmuch as they are made before time of memory, and fo themſelves are not any Records pleadable, 
they ought to have the aid and ſupportation of ſome matter of Record, within time of memory, 
allowance before Juſtices in Eyre ,} or before the Juſtices of the Common Pleas , or before the 
Barons of the Exchequer, or by force of contirmation by Charter of Record of ſome King within 
timeof memory, and ſhall not be now allowed, but for ſuch partof the grant which ſo hath been al- 


' lowed or confirmed, although it be all in one Patent. But uſage only, which is but matter infa&; 


will not ſupport a Record before time of memory in ſuch caſe, and therewith agreeth 26 Aſi 24. 

30dſe 31. 34 4. 14. 1H. 44 3-2 E. 4.22. 21 H. 7. 29. 9H.7.12. 10H. 7.14.16 H.7. 16. 20H, 
1.7, $.H.8, Kelway 189, 190. Vid. 8 E. 3.18.17 E.3.11. 12 H. 4.23.8 H.6.4. 38 Af; p.1, 

And whenſuch o1d grant is general, obſcure, or ambiguous, It ſhall not be now interpreted as a 
Charter made at this day, but it ſhall-be conſtrued as the Law was taken atthe time when ſuch old 
Charter was-made , and according to the old allowance on Record , 33 H. 6. 22. 10 H. 7. 13, & 
14616 H, 9.9. 12 H, 4.12: 14 H. 6.12. 35 H.6. 54.9 H.7.11. 6E.3.54,55. 7 E.3.40, 41. 
18 E. 3. Conuſans 39. 34 Aſſe 14+ 40 Aſſ. 21. But if the: Charters were granted within time of 


memory, then they are pleadable, without ſhewing any allowance or confirmation,' as by the. 


books aforeſaid appearcth. Of franchiſes which cannot be claimed by preſcription, as wreck, waif, 
fray; &c. as'they may be originally claimed by uſage, which is a matter in pais, ſo uſage may up- 
hold thero, without any aid of any Record, eithex of Creation, allowance) or confirmation 3 and 
therewith agreeth the books aforeſaid, | a | LEN! | 2: 

-8sto:the ſecand it is true, that it is ſaid in 6 E. 3.55. & 8E, 3.10, & 11; and commonly in 0- 
ther-books, That the 2x0 Warrants for Franchiſcis in thenature of the Kings writ of Right in ſuch 
Cle; and that the Defendant in it ought to make a ſufficient title againſt (the King in ſuch Caſe 3 
adit is to ſee how this title ſhall be made. And for the better underſtanding of the reaſon of it, 
and of the books which treat thereof, it is to know , 'That it is enacted by a"Stature made 18 E, 1, 
called Statutum de Duo Warranto, Concerning the Writ which is called ©xo Warranto, it was cſta« 
Nibed by our Lord the King, That all thoſe which claimed to have quiet liberty of the Franchiſe 


2 belote the time of King Richard without interruption , and can ſhew the ſame' by lawful Enqueſ, 
 - ſhallwell enjoy their poſſeſſion , and in calc that fuch poſſeſſion be demanded for cauſe reaſonable, ' 


teKing ſhall confirtn it by title : And thoſe thar have old Charters of Franchiſe, ſhall have the ſame 
Charters allowed, according/to the tenor and form of them :-*And thoſe that have loll their liberties 


 « face Egfter laſt paſt , by the aforeſaid: writ', according to the courſe of pleading in the ſame Writ 


keretofore uſed, ſhall have rettitution of their Franchilc loft 3 and from henceforth they: ſhall have 
Kcording to the nature of this preſent conſtitution, © os» | 
Ini2:E:3. 29. The King brought a #0 VWarranto againſt Roger Mortimer and Johan his wife, 
belore Juſtices in Eyre: in» the County of - Middleſex , ro ſhew by 'what Warrant they claimed to 
have Conuſans .. as well of the Crown'as other , contra voluntatem noſtram, in their Mannor of T. 
Where Roger de Mortimer.and Joban ſaid, That Walter de Lacie-anceftor of the ſaid Fohay was ſeiſed 
of the faid_ Mannor of T;and of other lands after time of memory, that is to ſay in the time of R. 1. 
and had the ſaid Franchiſe to have conuſance of pleas in the ſaid Mannor, long time before R, 1, 
m which /alter the Inheritance deſcended to many daughters, and conveyed part after partition 
Made, to the wife of the Defendant, in allowance of other lands, &c. and the Defendants prayed 


| Waidof the other Coperceners, and the Juſtices denicd the aid, and becauſe the Defendants held 


themſelves to the aid, and would. not ſay other thing, the Juſtices did forejudge them of the Fran» 

iſe;and thereupon the Defendants brought a writ of Error out of the Chancery, retornable in the 
Kings/Bench.3 and the firſt Judgment was reverſed for two cauſes, which Sir Feffry Scrope openly 
(eclared. 1. That the Juttices denied the Defendants aid, where the aid was grantable, 2, That they 
hare forejudged.the Defendant of the F ranchjſe, that is, to forfeit the Franchiſe for ever z for in the 
ane caſe the Franchiſe ought to be ſeiſed into- the Kings handsz and in ſome caſe ſhall be tore- 
Jidged : But Forejudger holdeth for ever. And thefore there Secrope ſaid , we fee by this Re- 
ford, that the Juſtices puſted the Defendant of the aid , where the aid was grantable; 


Qqqq 2 and 
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and further awarded that they ſhould be forcjudged of the Franchiſe , becauſe they would 
otherwiſe plead , but hela themſelves to the aid 3 where for want of pleading the Franchiſe oupht 


: not to be forcjudged, but ſeiſed , if the Defendants anſwer had not been ſufficient; ang Foun 


fore the Court awarded that the Judgement was exronious, &c. and void , and ſue you tg hav 
chile. : 

oe PE Reader that it is to be underſtood , and fo it may be gathered by the book, Thy the 
faid F ok had been allowed before Jultices in Eyre. And therewith agreeth 18 H, 6, Prefer. 
tion 45. If a man hath allowance in Eyre of F ranchifes which lie in point of Chartcr, agt, how 
conuſance of pleas, &c, that he may preſcribe ( by the help of ſuch allowance of Recor ) in ſuch 
Franchiſes. Ando, as it ſeemeth, the ſaid Statute of 18 E. 1. well expounded , that is to 

That the party who hath ſuch allowance , which is ſuch poſſeſſion as the Statute intendeth , my, 
preſcribe in ſuch Franchiſes which lie in point of Charter. . And the ſame ltands upon great reaſon 
for the Charter may be made before the Conqueſt, and of ſuch antiquity , that the Charter it ſelf 
and every £nxolment of it is utterly periſhed and conſumed 3 and therewith agreeth 8 H, 8, yy. 
way. And as to the ObjeRtion which was made, that in the caſc at Barno tryal could he þ the 
Country , whether the Abbot had Felons goods , Vide 8 E. 3. 10, & 11. John brought a Replerin 
of Sheep againſt the Abbot of Peterborough , and diverſe others, The Abbot avoweth the taking 
by reaſon that he is Lord of the Hundred of F. within which Hundred he hath a Liberty tohay 
the goods of all Felons and Fugitives within the ſame Hundred to take them by himſelf or hi 
Officers .3 And that Kobert de Porter ſiole the ſaid goods, being the goods of the ſaid Joby the 
Plaintif, and would have driven the Sheep aforeſaid through the Town of C. within the @g 
Hundred 3 whereupon the ſaid Abbot and the others, would have arreſted the ſaid Robert as a he. 
lon, and thereupon the ſaid Robert fled to the Churchof Libboxe , which is within the ſame Yu. 
dred, and there before the Coroner of the ſaid County he confeſſed the ſaid felony , and therypyy 


' he wasabjured 3 ſo the Abbot is ſciſed of the ſaid Sheep, as of his own goods by reaſon of theſzig 


Franchiſe. To which ayowry exception was taken, becauſe he claimed bona &: catalla Felmun 
Fugitivorum', and hath not ſhewed rightful title , as to ay, That he and his predeceſlors har ly 
and timeout of mind ſeifed-, ( thats to-ſay with allowance as aboyc ) or by the Kings Chane, 
To which it was anſwered 3 Foraſmuch as he hath faid;, that he hath ſuch Franchiſe , he nee 
not to ſhew.by what title he claimeth. ta have ſuch Franchiſe: But when the King bringeth hi 
Dno Warranto againſt him, then muſt he ſhew his ticle, And the Plaintif was awarded toad 
over, Ex quo ſequitur, that the general avowry , that the Abbot had ſuch Franchiſe; thu is to 
fay , to haye Felons goods within the ſaid Hundred , being ordered to be.good , . that thi fme i 
ifſuable and able by the Country , whether the. Abbot had ſuch Franchiſe or- not; forif the 
mgtees of the ayowry was. not iſſuable and tryable , ch& avowry could not have-beeg mledto 

c good. | | 10558-2316 4h 
"As to the 3 Hil, go. Elis, Edward Amiredith Equize., put in his claim into the Excheur fn 
iſſues , Bopds and chattels of. Felons, &c. .. within his Mannor of Stakenhan , -and:of theHundred 
of Colridge within the County of Devon, which fell in Anno 35 & 36 Elixz. and thecaſewa ſuck 
King H. 8. was ſciſed- in fee of- the ſaid. Mannor and Hundred, and inter: olie ,, by his/Leter 
Parents , 25 Feb: 35 H..$. granted to Queen Katharine, his Wife the ſaid Mannor and:Uundre 


| ( inter alia )) for herlite,,, And by other: Letters Patents, 28 Feb. 35, granted (that the Queen 


ſhould have, for, term of her life ,, within: the ſaid Manhor and Hundred bone & 'catalla frlmwn, 
fugitivarum, uilagatorum, &c. Fincs, amerciaments,ifſues, ; &c.. as. well of the Royal Offices, s 
bh; others, &c. annum, diem, & vaſium,&c. to be diſcharged:oÞ purveyance for the King,' hishews 
and ſucceſſors, and of carriages, to;be exempt from the' Juriſdition of the Admiral, andiokwe 
Admirals; Juriſdiction ,; and to nominate. Coronors and Eſcheators, &c. And: afterward 
Katherine died , and: conveyed the ſaid Mannor and Hundred by mean deſcents to: QuetaMey3 


who 22 Janii-Anno 1. of her reign. , by her Letters Patents granted the ſaid Mannor and Huvled | | [7 


to Francs Earl of Huntington, and Katherixe his Wife: ( late parcel of the .paſſeffion of May? 
Counteſs of Salirbary, and afterwards aſſigned to.-Queen Katherine farther Joynture )-and that 
they within the ſaid Mapnor ſhould hayc., tot, talia; eadem,-& bujuſwodi, Libertatet, Priviegi 
Franchefias, Furiſdiiones, &c, quot, qualia, quanta, &.' que pred. Comitiſſa Sarum , out aliquit us 
aliqui aut premiſſa aliquam inde parcellom ante tune habentts poſſidgntec! ,, axis ſeifti inge exitantt ut 
quam babuerunt , tenuerunt aut go fuerunt, &c, .infja premiſſa, 8c netione 'vel: pretext alics 


J#s carte, doni, ſeu conceſſionis, ſeu aliquarum literaxym pattntivm, bn. | To:have and toþiold to. 


them in tayl, with diverſe xemainders in tayl ,.the remiainger over jnkee: ;, with agencral Nov ob- 
tante 3 and conveyed the ſaid Mannor with all Liberties ,. Privileges; aFanchiſes; &c. by mea 
conveyances, to the ſaid, Edward. Ameredith. ang hisheins And upon:all: this. miatter the queſhon 
was , it Ameredith, ſhould haye all the ſaid Franchiſes; &c. which were granced,' as" aforclaid, to 
Queen Katharine. And in this caſe, twoiqueſtions: were: moved ones .becaule that the reference 
inthe Letters Patents to Queen Mary were general; ſc,iquþt, qualia, quants, que aliquis ſeu aliqu, 
And then the grant of the liberties. being genera), 19t, tals, &c.. without expreſſing any in-certaln, 
and the reference being alſo general , it-was;objeRed it vgs too incertain' in the Kings Caſe; But 
the Caſe in 20 E.3. . Avowry was wellagreed 3, for-there although that the grant of: the-Liberti®s 
was genera], yet the reference was certain: 'But-it-was'r&folved 'by-Berian Chief Bhfon, and Wy 
whole Court , that although that the grant and reteqgnce were general, yet it'onght c9' be applic 
to a certain in particular, as in this caſe to 'the Charter: made to Queen Katharine: »'The'fec 


doubt was, That foraſmuch as Queen' Marie hath granted-an Inheritance in the ſaid F ranchiſes, 6 ; 
fuch genera} grant , with ſuch general reference ſballnotbe dpplicd to.a grant which the King mn as. 
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SOIT EVSn SEO 
London, membr. 35. Rex Petro de Scudamor & aliis, 6c. Mandamus vobis quod conveniatis nd cum 
Vicecom. noſtr. Winton ad diem & locum competentem , & tanquam Juſticiarii noſtri capi 'faciatis ju- 
dicium ferri 4 Robin. fre, Petipas , quod ei adjudicatum eſt per Fuſtictarios noſtros tinerantes tempore 
interdict , 7 Func capi #01 potuit quia appellatus fuit de morte hominis , & cum legem illum ceperi= 
tis, faciatis inde quod judicium dederit, mandamus enimVicecom, noſtr. Wintonie, &c. This man- 
ner of trial was called Vulgars prrgatio, utterly forbidden by -the Councels of the Church , as 
temptations of God, and not lawful trials, and'that they were invented fabricante Diabolo : And 
in the Gloſs it is ſaid , Vadgaris pmrgatio probibetur , quia fabricante Diabolo eft inventa, cum fit con= 
tra praceprum Domin:, Non tentabis Dominum Deum tuum. 

And afterwards the faid tryal called Ordel, viz. judicium ignis & aque, was taken away by Parlia» 
ment; and that appeareth Roe. Pat, Anno 3 H. 3. membr. 5, For'the Record faith, Proviſum fuit 

er Regem &- Concilium, &c. 

And that was the true manner of the tryal of Orde/ : And although it were firſt forbidden by the 
Canons, yet-it remained in uſe within this Realm, till it was utterly taken away by authority 'of 
Parliament. And Moxamachia , j,e. Ducllum is alſo forbidden by the Canons ; but yet foraſmuch 
gitis not yet taken away by Parliament , theſame ( in'ſome Caſe as'it appeareth before ) doth re- 
main even to this day. And of this manner of tryal'by combate or battail, not only writeth Glar- 
a, lib. 2. cap. 3. & 4. as he wrote alſo of Ordel, But Bratton lib. 3. Traftat. 2.cap. 21. fol. 140. 


| And Britton, cap. 22. wrote only of thetryal by battail, and notof Ordel , becauſe the'fame when 


they wrote was utterly taken away and condemned. See Dexter. cap. 18, ver. 10, All which 
(becauſe many have . erred in this point of Antiquity ) I thotght' worthy to be-imparted tothe 
fadious Reader. "21 TOO WE AE INCA 
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Pd 42 Elis, in Buckyals Caſe in the Commit Pleas , divers points wee #efolved , 'r. Thit 
2:there s.2 difference when-the Lord in his avowrie varicth fronithe tnith (of the quility-of the 
K&nices , by -colour of ſeifin and pofſeffion which he hath-got' from:his Tenant) and when-he va- 


whe ought-to have of the ſarpe nature 3 as the caſe there was':'Buckral: avowed', becauſe thar 
QePlaintif held of him certain. Land, by Fealty;; Rent, and Sute of 'Court, and legedicitio of ol, 
«for the Rent behind, &&c. where the true tenure was by Fealty and Rent only ;\in this'caſe the 
kilp.of che Sute is not material , becauſe it isof another quality and inature , and the tenure oripi- 
ally was not charged with any ſervice -of ſuchqualicy as Sate, 'und therefore in fuch caſe the 're- 
Wigs txaverſable, But where the rent: was 25s, pev-annum, if the Lord hath got quietrand voluti- 


&&:Tenancy is charged: with ſervice of ſuch nature and-quality , -and itis not to be preſumed'thac 
Wi Tenant would voluntarily pay: more rent-than he ought , therethe ſeifin in ati avowryistra- 


Y . 
4 4 not w# $ 


the Statute of Magna Charta,: cap. ro. Null diſtringatur ad faciend uni majur ſervitiom- de 
Judo militis , nec de alio libero tenemento , quam inde debetur , by confiruQtipn/extendeth to the 


| Jight;;; and ngt/te-the poſſeffion. - To- which purpoſe the writ off Ne ijuftt vexes ; which'is in 

_ WKight, is grounded 5 and therewith expreſly | agrecth: F, N. B:10; 2. and K A he Vid, ro 

$9 25- 224.3; x8.. Þ. and: the fame allo appearcth in the od book of 18 Þ. 2. Av 

| WRepleyin broughtby R; the Defendant avowed upon the Plaintif, becauſe thatione C. was ſei- 
" $#0}-the Fenancy,, | and held of the avowant by Fealty , and 209. per annum , :of which ſervices 


vowrie 217, 


ſtiſed by thethands of C. as by the hands of his very Tenant , which C. .enfeoffed the Plain- 


| 8-30 for 204. afzear for one year he avowed upon the Plaintif, Towhich the Defendant faid, 


the GGid C. his Feoffor held of the avowant by fealty and 124. and as'to that',' nothing arrear, 
h barr of ayvowry exception: was taken, becauſe he did not anſwer tothe ſeifin. To which 
;Councel with the Plaintif\did anſwer , Thatthe Plaintif is a ranger purchaſor*, where 
t have an Jajafic vexes, for which cauſe he ought to diſcharge himſelf by plea. But Sir 
# Bereford Chief Juſtice of the;Common Pleas faid-, and gave the rule; You may plead that 


F Uekzilin was by outragious difireſs , and that you do not ſay , wherefore we hold the ſeifun right- 
W,andyoy do-notdeny the ſeifin 3 and therefore advile of it : for which cauſe $hard by the Kule 
"the Court did traverſe the ſcifin, In' which was obſerved the greatregardthe ancient Judges 


9. ſciGn and.poſſeſſion to maintain it againſt! the Statute of Magna Charts, ialthough the A& 


| WM inthe Negative:,:and therefore: the ſironger. Vide 34 E, 1. Diſclaimer 30.'' Ad Infant ſhall 
Mirer to the ſeifin had by his own hands. Andin8'E, 3.18. Robert de Woudbowfe Atchdeacon of 


#4, brought an aſliſe of Darrein preſentment againſt the Prior of Pomfret', and: prayed that 


 Beatbſe would rake notice , That he had laſt preſented to the Church bf Se. Sampſon of Tork,z and 
|  Merwards Robers was Non-ſute 5 for whichit was Ruled , that thePrior ſhould have a writ to the 


Bibop 3 but-exccution ſhould Gay till the colluſion was enquired of 3-and there Sir William Herle 
Wick Juſtice of the Bench Charged the Recognitors of the Aſſiſe, firſt cg enquire among them "oy 
| | k 


xighfrom the truth of the quantity of the ſervices, byxeaſon of 'ſcifin which he bath” got'of more 


0331 


- (-ſeifin of more xent than he ought, as of 39Y.. (without any:cohitrcion of Jitirels) there becauſe = 


[6] 
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-”  Bucknal's Caſe. Parr 1X 


(5) 


[35] 


.ment of Fitzharbert of 35 


if the Writ were brought by colluſion , to make the advowſon come into Mortmain; ang if 
ſhall find that the writ was brought by colluſion, that they ſhould enquire of the rightof 
Prior , and if he had right, which of his Predecefſors preſented, and in the time of what Kin 
And in evidence to prove the Priors right , a Charter of King Steven was ſhewed, by which £ 
{aid King gave the ſaid advowſon to ſuch a one Prior , his Predeceflor, and to his Succeſſor; 
And the Jury returned and ſaid , That the writ was not brought by colluſion 3 And further f bo 
That the Prior nor his Succeſſors had never preſented . within time of memory , but Alwave 
the Archdeacon and his Predecefſors : To which Herle Chief Juſtice ſaid , We have no ns 
to enquire of the right of the Archdeacon, but of the Priors right 3 wherefore you are to lay, if 
the Prior hath right, or not; And when the Jury were in doubt what to ſay, Herle (aid, Altho, 
a man had right before time of memory , it he nor his Anceſtors were never ſciſcd after time of 
memory, he is ouſted of his right, and therefore according to your intent, if you have ſaid the truth 
that the Prior or any of his Predeceſſors were never in poſleflion after time of memory , yoy may 
ſafely ſay that the Prior hath not right. And fo they ſaid. | 
Note Reader, I have put this caſc at length, becauſe it is a notable caſe for divers points, and chic. 
ly for the great reſpe& the Judges gave to the poſſeſſion, without regarding any antient Charter of 
the King, or any right by colour thereof, although it were matter of Record, and betwixttheChy. 
ter and the caſe then in queſtion there were not above 176 years, and that in the caſe of a Prior, who 
in many caſes ſhall not be prejudiced by the Laches of his predeceſſor , as a private man ſha 
be. | ; | 
But in the caſe of ſeifin of more rent than ought to be , the ſame ſhall bind in an avowry, Bin 
Ne injufte vexes, Ceſſavit, Aſſiſe, Reſcous, or Treſpaſs, ſuch ſeifin of more rent ſhall be avoided, fo 
there the tenure and not the ſeifin is traverſable: and for theſe differences , ſee 10 E. 3.25. 128, z 
Avowry 104. 22 Aﬀſ. 68. 28 Aſſ. 33. 4 8.5. 4. 10H. 3.6. 30H. 6.5. 33 H.6. 44. 37 H6:, 
12 E. 4-7. b.16 E. 4. 11. 21£.4.64. F. N. B. 10 Plow. Com. Woodlands caſe , 94, 55,1 
E. 2. Awwry 200. notwithſtanding the Statute of Magna Charts , the Lord ſhall avon for 
relief according to the ſeifin of the Quantity of the Knights fee that the Lord hath encuud- 
ed , for Relief is no ſervice, but incident to fervice. But: this caſe of ſcifin in caſe of Avon 
doth receive certain limitations . For 1. the iſſue in tayl ſhall avoid in an avowry ſifn hadby 
the hands of a Tenant in tayl,-20 E. 3. Avowry 131. F. N. B. 10. 2. The ſucceflor of a Biſbop 
or Prior, &c. ſhall avoid in an avowry ſeifin had by the hands of the predeceſſor. 3. Thewey Te 
nant of the Land ſhall avdid ſuch encroachment of rent in avowry, if he hath a deed to ſhewthecon- 


-trary 3 but none ſhall have a Contra formam Feoffamenti, but the Feoffees or his heirs, 10 K7.11, 


22 H. 6.50. F.N.B. 163. 18 E. 3.18. 3 E. 3. 27,28. 10E.3. 25-22 E. 3.18. 28 Af. 33.8, 
3. 92.22 H.6, 3.30 H.6.7.33 H.6.22. 39H. 6.7. 7E. 4.24. 5 H.5.4-14 H. 4.5. 1b 4 
voryry 106. 4 E. 3, Aviwry 201, 202. 12 R. 2. Avowry 266. that in avowry the heir of theFeoffer 
upon a deed ſhewed , ſhall avoid ſeifin had by.his 'own hands,” 31 E. 1, Avorrry 244. andz1E1. 
Avowry 241, 6 E. 2. Avowry 216. 4 E. 2.' Avowry 202. 32 E. 3. Avowry 114. and 19k3, 4 
vorwry 122. Wilby faith, 'that he hath ſeen between privy and privy, privy and a firanger, anda 
ſtranger and a ſtranger , the ſame payment to avoid encroachment of ſcifin in avowry adjudgedup 
on ſhewing of adeed. And all this grounded: upon the Statute of Marlbridge, cap. g. Qui axes 
per rye a certo ſervitio tot: ſolidorum annuatim pro omni' ſervitio ſolvend, feoffati ſunt, ad ſel, 
vel ad aliud, contra formam feoffamenti de cetero) non teneantur. 4. Encroachment of eilin:is nit 


' material , where there is no Tenure, 20 E. 4. 2.. e2 H. 6. 2. +5. Such ſeifin ſhall be avoided by 


herfion of diſtreſs, 12 E. 4.7, 8.6.17. 47 E. 3. 4. 6. If the Rent be payable at 2. daysof tt 
year, and the Lord encroacheth ſeifin at 4. days of the year, and at 2.dayes, where he ought 
Pay it but at one, this encroachment being voluntary ſhall be avoided in avowry, becauſe theyyre 
in the ſurn, 21E, 4.8. of. 2 SPUL | aa Di 
And it is worthy obſervation, ' Where and How ſeifinin avowry ſhall be traverſed.” 1. Ins 
vowry the Tenant ſhall not plead, Never ſciſed of the ſervices generally, for-chereby he leavethnot 
to the Lord any Remedy , neither by avowry , ror by cuſtoms and Services; and chereforeif ke | 
Tenant in Fee-fimple, he ought to diſclaim, or he ought to plead out of his Fee, and ſo traferſt , 
Tenure 3 and therewith agreeth 22 H: 6. 3. and 30 H. 6. Avowry, by all the Juſtices. And wheeeit 
is ſaid in's E.4.2. that the very Tenant ſhall not plead out of his fee, for if it ſhould be found 
againlt him, it is not peremptory to him, but it ſhall be peremptory tothe Lord, and fo not equal, 


and therefore in ſuch caſe he ſhall diſclaim : The contrary to the ſame is adjudged in 28 H 6,10.M 


the point , and Forteſcze there ſheweth 2. or 3. judgments in the terms. Vide 15 E. 2. 4vomy?i4 
24 E. 3. 34- 11H. 4.10. 12 H.4-23. 8H. 6. 17. & 21 H.6.22,-21 H.6. 10, and Bok i 
abridging the ( ſaying ) in 5 E. 4. 2. Hors de ſon fee 15, faith, that it is not Law: and the abridge- 
H.. 6. 10. Hors de ſon fee+47. © is not warranted by the book a 
large, 2. He whodenicth ſcifin after the Limitation, onght firſt to acknowledge a Tenure, f0 the 
end the Lord may have his writ of Cuſtoms and Services3 as if the Lord allegeth the Tenure 7) 
Fealty, Rent, and ſute of Court, and allegeth ſecifin within time of Limitation, and avowet 

{ute behind, the Tenant may confeſs the Tenure by Fealty and Rent; and as to the ſute plead new 
ſeiſcd thereof after the time of Limitation. And therewith agree 15 E. 2, Avowry 214-18 E-3:1% 
& 22 E. 3. 32. againſt the opinion: ill reported, 16 H.6. 7. 3. If the Lord avoweth for ſexvicts, 


and allegeth ſeifin by the hands of the Plaintif, -or any otherin the Replevin , as by the hands © 


his very Tenant, the Tenant may: plead that the avowant was never ſciſed by his hands, &c 9? 


therewith agreeth 24 E. 3. 50. 19 E.2. Avorwry 224.''22 H. 6 Thar ſeifin is not traverfs- 
» JO. »2, ry 224. 22 H. 6.2. &.3. 4. Thaticiiin 15norem 
ble, but only of that tor which the avowry is made, if not that ſcifin be alleged of a Superior wm 
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(for which the avowry is not, which in Law is a ſcitm of the inferiour, as in 26 H. 8. 1. where'the 
Tenure is by rent and divers ſervices, and ſcifin is alleged in all, and avowry for the rent onely; 
chere the ſcitin of the rent is onely traverſable : But it the Tenure be by Homage, Fealcy, Eſcu- 
ape, an1 rent of 2 5. and ſcili alleged in all, and he avowcth for Homage, he ſhall be received to 
traverſe the ſcilin of the Eſcuage, tor that is ſcilin of Homage, 21 £. 3. 52. 13 E. 3. Avowry 103. 
19 E, 2. 4uowry 22 4- And where it is ſaid, That when the Lord varicth in the nature and quality 
of the ſervices, that the Tenure is traverſeable, the fame is true, when the Tenant confeſſeth the 
Tenure in part, as is aforeſaid 3 but he cannot traverte'the whole Tenurez as if the Defendant in 
a Replevin avoweth upon the Plaintif for rent and [crvices as upon his very Tenant, the Plaintif 
cannot ſay that he holdeth the Land of a Stranger, without that he holdcth of the avowant, but 
he ought to diſclaim or plcad Out of his Fee 3 and therewith agreeth 10 H. 6. 6. & 7. 35 H. 6. 
Avowry. 37 9.6.25. 11 H. 4.11. 19 E. 2. Avowry 222. 15 E. 2,ibid. 214. And at tirft, the 
Plaintif in the caſe at barr would have pleaded, That he held the Land in the avowry, and other 
Lands by Fealty and rent, without that that he held the Land in theavowry modo & forma; aridithe 
Court was moved, If the plea in barr of the avowry was good ? and the Councel of the Plaintif con- 
ceived that the plea was good, and they cited the books in 8 H. 7. 25. and 13 H. 7.25. where the 
caſe was, That in a Replevin the Defendant doth avow, That the Plaintif held of him one acreof 
Land by fealty and 12. and for rent behind : The Plaintit faid, That he held the faid acre, and 
another acre of Jand in the ſame Town by the ſervices of 64. without that that he held ohe acre of 


| the Avowant moda &* forma; and Brian there conceived the traverſe good. Butthe Court did Teſs il-" 


low of the ſaid book of 5 H. 5. 4. where the caſe was, In a Replevzn in this Court the Defendant 
zwowed, by reaſon that the Plaintif held of hit-4 Roods of Land called Criſpinlond by fealty, and 
105, rent per a##. &c. of which ſervices he was -ſeifed, &c. and tor rent behind he did avow. - The 
Phintif ſaid, That he held of him 2. Roods of Land by Fealty, and 5 s. rent onely, without that 
that he held 4. Roods in the ſame manner and form as he had avowed. And Hull, who gave the 
Rule, held it no plea, for as to diſcharge of 5 s. rent, the ſame went in barr z and as to that that he 
did not hold but 2. Roods, the ſame went in abatement, and fo infolded divers and double matter 7 
alſo he anſwered not to the (cilin, &c. for which cauſe by the Rule of the Court, the Plaintif plea« 
ded in abatement of the avowry, and faid that he held 2 Roods of the Defendant by the ſervices 
of fealty, and 5 5. and the other 2 Roods by fealty, and demanded Judgment of that avowry 3 
the concluſion of which plea was ſingle enough. To which the avowant replied, that he held of 
him in manner and form as he had avowed 3 and thereupon ifſue was joined, and therewith agreeth 
18E. 3-18. a, where the Defendant in a Replevin avowed upon the Plaintit becauſe he held of 
him a Carve of Land by Homage, and Fealty, and 105. per annum, &c, The Plaintif' faid, 
That he held that Carve and another Carve by Homage, Fealty, 'and Rent of 10 5. *as one entire 
Tenancy, and demanded Judgment of the avowry, which ſuppoſeth the parcel in grols by it ſelf; 
and the plea was good, for otherwiſe he might be double charged, And the avowant did rriaineain that 
the Caſe in the avowry was the whole Tenancy, &c. "But it was Reſolved, That if'the Plain- 


| tifagreeth with the avowant in the ſervices, and varieth in the quantity of land" there the rras 


wſe; may be without that that he holdeth' modo & forma, or with a t2ttum. © AniFtherefore itt 
20H,'6. 20,21, If the Defendant avoweth becauſe the Plaintif holdeth 16 acres of him''by* 
certain ſervices, - and the Plaintif faith that he holdeth theſe 16 acres, and” other '16 - acres; 
vithout that that he holdeth 16 acres tantum, the avowry ſhall abare. Ally” if he maketh 
ſereral avowrics, ſuppoſing 2 acres to be' ſeverally holden, where” they are holden-by 'entire 
ſervices, or & contra, Vid. g H. 6.7. 7 H. 4.102. 4 E. 3.34. 43 E-3: 13-47 E-3:” 5 E:4.'25 
temp, E, 1. Avoryry 228, 2 E. 2, Avowry 184. 24 E. 3. 34. 32 E. 3. 4vowry:114. 46 E. 3.16. 
(tE.3. Avowry77. And afterwards the Plaintif in the principal cafe agreed withthe/avowart 
the quantity of the Tenancy, confeſſed the tenure by Fealty and Rent, and*as to i Renit 'plea- 


| 0d; Nibi] arrear, and traverſed the Tenure modo & forma, (c. abſque bye,” that the Tenanty was 


holden by Fealty, Rent, and Sute of Court, in manner and fort, &c. And the'traverle was 
prod by the rule of 'the *Court, although the avowry was for rent onelyz whereupon! Iſſac w1s 
Jyned, and found, that the land was holden by Fealty afd Rent, and not by fute of Eovtt'3: and 
athough that the avowry was for rent behind yet foraſmuch as the Tenure alleged by the avow- 
ant was traverſed and found againtt him, it was adjudged M. 42. & 43 Eliz. againſt the ayowart, 
brit ſhall be in vain to make it traverſable, ' and yer if it ſhall be found againſt, the — 


| thithe ſhall have the return of the Cattel, And Lie. lib, 3. cap., Attornmewt 127, faith, *That th 


ipnoric is entire, although that there are divers manner of ſervices, which the Tegant ought ro 
0, and Tenure by Fealty and Rent is another Tenure then the Plaintif hath alleged'in his ou 
which cauſe Judgment was given for the Plaintif, No 1 2 regs 

Note Reader, although the purview of the A of 21 H. 8. cap. 19. be general, Thwt the Lord 


| May avow, &c. as in lands and tenements within bis fee and ſeignory, alleging the ſame Lands to be 


boldey of bim, without naming any perſon certain, or upon any perſon certain, yet all rieceſfary jnci- 


dents are intended, and theretote the avowant ought to allege ſeifin by ſome hands, 27 H. 8. 4. ace, 


ut the antient form of alleging ſcilin ſhall not be altered, and therefore the avowrie ſhall 
* made generally after the Statute of 32 H. 8. cap. 2. as it was uſed- before but the Plaintif 
in. barr_ of the avowry may plead never ſeiſcd within 40 years, ©. and therewith' agrectH 
1 Mar, Brook 107. and 14 Eliz, Dyer 315. And if the Lord by the Statute of 21 H. $8. allegeth 


| kiln in his avowry, and avoweth the diftrefſe, as within his fee and ſeignory, and upon no 


on certain, In ſuch avowry every Plaintif in the Replevin, be he Termer or other, may 
Wevery plea to the avowry, which is ſufficient, alfo have aid, and every other advantage in 
Rrrr Law y 
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. Law; and it is not now an Exception that he is a ſtranger to the avowry 3 for in ſuch caſe, for 


much as the avowry is upon no perſon certain, cither none 15 a ſtranger to it, or every one is a litan- 
ger to it: and therewith agreeth 34 H. 8. Bre, Avowry, 113. 27 H. 8. 4. & 20, 


Trint. 42 Eliz. 
Hernſloe's Caſe. 


" TEnſtve brought anaQion of debt againſt Gage and others, as Executors 3 the Defendants yjeqy 
ed abatement of the writ , that the Teltator made one Hilleſly Co-executor with them \ who 
hath adminiſtred, 8&c. not named in the Writ, Judgment of the Writ. To which the lain 
aid , That before any adminitiration, &c. The faid Hilleſly being cited with the others to prove 
the will before the Ordinary, did refuſe, and the Defendants only proved the faid will, &c. upon 
which the Defendants did demur in Law. And it was objected , That after this retuſa] 51, 
leſly could not adminiſter for 2 cauſes, 1. Becauſe Hilleſly may wave the Executorſhip,, and (1 
not be Executor againſt his willz and jus Teftamentorum pertinet ad Ordinarium , as itis fGidin 
4 H. 7. 13. when Hilleſly once refuſed before the Ordinary , who is Jawtul Judge of the Caſe 
and thereby waiveth the Executorſhip, and utterly diſmiſſeth himſelf thereof, he cannot tier 
reſume the ſame; and in all caſes of Intereſts and Authorities, and principally before a layfy 
Judge. in an ordinary courſe of proceeding , he ſhall never after agree toit. And therefore put 
the Caſe that Hilleſly had been joyned in the writ , and he had pleaded Never Executor, ne d. 
miniſtred as Executor, ſhall he be afterwards zeceived to adminiſter ? it was ſaid clearly no, 1,1t 
was ftxongly - urged , That if all the Executors are cited betoxe the Ordinary to provethe nill 
and all refuſe, the Ordinary may accept of the refuſal, and thereupon commit adminiſiraticn 
and after that refuſal they ſhall never take upon them the charge of the will, nor adminiſter as 6x. 
ecutors, becauſe they have before a lawfull Judge in ordinary courſe of proceeding waived it befor 
and if they might all refuſe before the Ordinary, and this refuſal ſhall bind them, what reaon ſhall 
it be, that if any of them refuſe before him, that the ſame ſhouid not bind them ? And as when Ex- 
ecutors (agreeing to the will) adminilter, they cannot atterwards retule, as it is holden in gE.4.2, 
47. Plow. Com. Greisbrooks Caſe 210. So when any of the Executors once before a competent Judge 
refuſcth, they.ſhall not after agree. 2. It was objected that the barr was not good, becauſe the Defer- 
dant bath not alleged, that the Teftament was proved, according to the opinions in 3 H. 7. 14 
..But it was Reſolved without open argument, That the Plaintifs Replication to maintainhiswiit 
was not ſuffigjentz. for notwichſtanding the refuſal of Hillſly in this caſe , he might adminilter aft 
at. his pleaſuxe.:. And the. Court took this difference, When many are named Executors, and 
me of them xefuſe, and ſome of them prove the will, thoſe who have refuſed may aftewad 
at their pleaſure adminiſter, notwithſtanding this retuſal before the Ordinary : But if all ru 
before the: Ordinary , and the Ordinary committeth Adminiſtration to another , there the 
cannot afterwards adminiſter : And this difference is proved by our hooks in 2 1 E. 4. 24 whit 
it is refolved by the Juſtices, That if 20 be named Executors, and one proveth the will, it {ib 
ficeth for them all, and the refuſal before the Ordinary is not any eſtoppel againti them to adai 
niſter after when they. pleaſe in our Law, and we have no regard in this point tothe Lawd tht 
Church ; And the Executor whoproveth ought to name them who refuſe in every ation far0r- 
cover-the. Teſiators debt , and they may releaſe the whole debt : And it is clear that they who 
refuſe ſhall have an action by Survivor. But it is holden in 36 H. 6. $. That iſa ma 
maketh two Executors , and both refuſe-before the Ordinary , now they can never altr « 
miniſter..as Executors by force of the Teſtament, for now the Teſtator dieth intcſtate: oth6- 
wiſe, whey one proveth and theother refuſeth before the Ordinary , the other may adminilter wi 
him, when he will ; In 41 E, 3. 22. One Executor brought an aRion of debt, and ſhewed fort 
the will, which proved that he had another Executox,, and. the Defendant pleaded to the wiitthil 
he is alive: To which the Plaintif ſaid , That before the Ordinary he was diſcharged of the 
miniſtration, and that he never adminitized, and becauſe he wight adminiſter at his plealue! 
was adjudged that the writ ſhould abate. Burt it is Reſolved by Littleton, Newton, and Danb/in 
7 E. 4.13. That if all the Executors refuſe before the Ordinary, they may not after prove the vil 
In 22 E, 3.19 b. In debt by two Executors, and. Teſtament ſhewed gthe Defendant faith, that 
the Teſtament 3 arc made; Executors, and the third not named, &c. Judgment of the wilt the 
Plaintif replieth that the third did refuſe before the Ordinarie, and would not. adminiſter, and 4 
diſcharged by the Ordinary, &c. and it was adjudged that the writ ſhould abate. And cherewithr 


greeth 15 E. 3. Executars 8, 42 E. 3.26. 11 H. 4.83. 35H. 6. 37. 21 H,6. 23. 2 R. 3-29 " 
it appearcth in 50 E, 3. 9. 3H. 7.14. That if all refulc before the Ordinary , he may grant & 


minikiration. 


2. It was Reſolved, That in Debt againſt one:Executor, it is a good plea to ſay, That the Teſta F 


made him and another Executox, who hath adminifired, and is alive, without ſaying that the V : 
is proved 3 and therewith agreeth 33 HM, 6. 38. 32 H, 6.25. 22 H. 6. 59. 3 


H, 4. 4a 
niftration 22, For after the Executors have adminitized, and {9 have taken upon them the chage | 
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the Executor (lip, they cannot afterwards retuſe, 9 E. +4. 35. 37. Plow. Com. Greisbrouks Caſe 280, 
6) that it was Reſolved , char the plca in barr was goud : and ſo the doubt conceived by the 
way in 3 H.7- 14. well explained. Alſo the Plaintit in his Replication hath ſhewed, that che 
will was proved, &c. and (o it need be, hath made the barr good. And I will agrce that this Caſe 
was upon mantteſt and many authorities and judgments in books , adjudged according to Law, 
which was the cauſe that in a calc ſo clcer the Judges did not deliver the reaſons and cauſes bf the 
(4d differences, nor made any anſwer to the ſaid Objion , which ſome learned in the Law de- 
lired , for their ſatisfaction to be done. As to that it is to know, That it is holden in 2 R. 2 
JTeftament 4. That it is but of late years that the Church had the probate of wills in this Land, un- 
til it was by an A, &c. For the people have probate of Teſtaments in all other places , except 
England, and in many places within England the Lords of Mannors have probate of wills at this 
day in their Temporal Courts. And Tremail there faid , That he isa Steward in his Country, 
and the Free Tcaants and Bondinen prove their Teſtaments before him in the Court Baron, 
and fo it hath bcen uſed time out of mind, &c. and therewith agreeth Fineux, and all the Ju- 
fices in 11 H.7. 12. b. That theprobate of Tettaments belonged not to the Spiritual Court, but 
of later times, &c. and they have not the, ſame by the Spiritual Law. And Linwood-who was 
Dean of the Arches , and wrote Anno Dom. 1422. in the reign of King H, 6. 1b, 3. de Teftamen- 


- tir, fo. 124- Confefſſeth that probate of Teltaments did appertain to the Ordinaries , de conſuetudi- 


ne Anglie & non de communi jwre: And in other Realms the Ordinaries had not the ſame : And 
in another place he affirmeth , the powerof the Biſhep in proþate of Teſtaments, per conſenſum reg- 
1 & ſuorum procerum ab antiguo, And I have a book publiſhed in Latin, Anno Dom. 1573. by the 
moſt reverend Prelate Matthew Parker Archbiſhop of Canterbary , very expert in mattersof Anti- 
quity, 1n which it is affirmed in thefe words, ſc. Rex Angl. olim erat conciliorum Eccleſiaſtic. preſes, 
vindex temeritatis Romane , propugnator religions , nec ullam babebant Epiſcopi authoritatem preter 
eam quam 4 Rege acceptam referehant , jus tejſtamenta probandi non babebant , adminiſtrations pro» 
reftatem cxaique delegare non poterant. Then toraſtruch as probate of wills is given to the Spiritual 
Court, whereof they had not jurisdiction betore , when they have proved the Teſtament, their 
authority is executed , and they have not powerto take the retuſal of any when any of the Execu- 
tors provethe will. And therctore the retuſal of any of the Executors before the Ordinary in ſuch 
caſe is void. The Executors have thercin title by the Teſtament, which is Temporal, and to the 
goods and chattels alſo which are. Temporal, as it is agreed in Plow. Com. in Greisbrooks Caſe 
280, which Teſtament is compleat as to all goods and chattels in pofſeſfion and reverſion 3 and 
35ſhall be after ſaid, for relcafing of any debts and duties before any probate. But as to bring actions 
in the Kings Courts, the Judges do not admit the Executors to ſue for things in adGion , if they 
ſhew not the Teſtament proved duly under the Seal of the Ordinary : But always the Kings Courts 
haye uſed to allow the probate of any of the Executors, to enable them all to bring acions : So 
that the probate of the Teſtament doth not give them any Intereli-or Title to the things in ation or 
inpoſſetſion, for they have their Title and Intereſt by the Teftament, and not by the probate : But 
yt without probate , the Judges will not allow them to bring a&tions; And thereforeall the ſaid 


* books in all (uccellions of ages aftirming clearly the refuſal before the Ordinary by one Executor,. 


when another proveth the will to be void, prove, the Ecclefiaſtical Judge hath not power to take the 
refuſal in ſuch caſe z for without Queſtion the Executor hath power to refulc. . 

' And as to the ObjeQion which hath been made , That he hath once waived the Executorſhip, 
and therefore ſhall not afterwards take the ſame upon him : To that it may be anſwered, Foraſmuch 
sthe Ecclefiaſtical Judge hath not power to reccive that refuſal or diſagreement, it is upon the mac- 
tr done toa ſiranger , and by conſequence void , and of no force to barr the Plaintif to take upon 


him the Carne afterwards, as in the like caſe it is reſolved in 14 H, 8; and the ſame js alſo affirmed 


by all the other books, which prove the refuſal void. 

And as to the ſecond reaſon, that is to ſay, That the Eccleſiaſtical Judge may take the refuſal 
of all, and by conſequence of any of them: To that it may be anſwered, That as originally the 
Eeclefiattical Judge hath not power to prove Teſtaments , but the ſame was given to him as it ap- 
peareth before 3 ſooriginally the Ecclefiaſtical Judge could not commit adminiftration to any who 
might ſue or be ſued as Adminiſtrator; but that alſo was given to the Ordinary by an A&, ſc. by the 
Aﬀtof31 E, 3. cap. it, by which itis enacted, That in caſe a Man dieth Inteftate 3 The PR 
5to depute the next and molt loyal "friends of the dead perſon intettate , ro adminitter his goods, 
which Deputies ſhall have an ation to demand and recover the debts due to the Inteftate in the 
Kidps Courts for to adminiſter, &c. and ſhall anſwer alſo in the Kings Courts to others to whom 


thefaid dead was holden and bounden, in the ſame manner as Executors ſhall anſwer, and ſhall be 


comptable to Ordinaries, as Exccutors be in the Caſe of Teſtament, as well in times palt, as in 
kimes to come. ; 

Now it is needful to know 2 things. 1. What the Law was before this.Statute, and 2. What 
alteration the Stacute of 31 E. 3. hath made: And as to the firlt, thxce points are to be confidered. 
I, That of old time when a man died intcſtate, and had made no diſpoſition of his goods , nor 
committed his truſt to any, that in ſuch Caſe the King who is Parens Patrie, and hath the Supreme 
Careto provide tor all his Subjes , that cvery one enjoy that which he ought to have, uſed by his 
Miniters to ſciſe the goods of the inteltate, to the intent they ſhould be preſerved and diſpoſed for 
the benefic of the deccaſed , for the payment of his debts, tor advancing of his Wite and Children, 
If they had any , and if not, thoſe of his blood. And this appeareth in Roz, Clauſ, of 7 

* 3+ M, 16. Bona inteſtatorum capi ſolebant in manu Regis, &c. And afterwards this caxe and 
traſt was committed to Ordinaries, for none could be tound more tit to have ſuch care and chargg of 
| Rrrer 2 the 
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y g00ds after the dcath of the Inteſtate, then the Ordinary, who all his lite hag th 
ry is immortal Soul, as it is ſaid in Plow. Com. 280. in Greisbrook's Caſe, And we 
fore he was to this purpoſe conſtituted in loco Parentis : And that appearcth by that which hath been 
ſaid before : And alſo by the conſtitution of John Stratford Archbiſhop of Canterbury, at a Synod in 
London, Anno Dom. 1380. where he confeſſed, That the adminiltration of the goods of an Tatelizte 
was granted to Ordinaries, conſenſu Regis & Magnatum Anglie. But no POWET Was piven tg the 
Ordinary to {el or diſpoſe of the goods, eigher to his own uſe, or the uſe of any other. Arg Yet 
jt is true, as it is ſaid in the books, that he hath a property in the goods of the Inteliate, but thy; 
ſecundum quid, and not ſimpliciter : And according thereunto it is relolved by the whole Court 
M. 8 & 9 Eliz. Dyer 255, 256. That the Ordinary himſelt had no authority to {ell any of the 200k 
of the Inteſtate, although they were in danger of periſhing. Alſo 18 H. 6. 23. and other bog; 
agree, That the Ordinary cannot releaſe a debt due to the Inteſtate, and yet it the abſolute Intereli 
of the debt were In him, he might releaſe it, although he cannot have an aCtion. - As Executors be- 
fore the probate of the Teſtament may releaſe a debr due to the dead, becauſe they have theabſyyy 
intereſt of the debt in them, althovgh they cannot have an action before probate, as it was adjudged 
in the Common Pleas, Faſch. 1 Focobi, betwixt Middleton and Rymon,' againſt the opinion of Ie. 
fton, Plow. Com. 277, 278. in Greisbrook's Caſe. And that which the Ordinary himſelf might ge 
before the ſaid AR, he may in reſpeCt of the multitude of cauſes within his Dioceſs commit ty 
another. But his Committees cannot do more then he himſelf can 3 as it is alſo reſolved, M,$ 
& 9 Eliz. Dyer 235, 256. 2. It was not given to the Ordinary, nor to his Deputies or Comnit. 
tees, that they ſhould have any ation to recover any debt, or to take any advantage of any Coxe. 
nant, or of other things in ation, before the ſaid a, which is alſo a manifeſt proof, Tha the 
Common Law gave him no abſolute power in the goods, for then the Law would have giveahin 
power alſo to recover the debts and things in Action of the Inteltate. And therefore in 1gE;, 
Covenant 24. ( which was before the Ac of 31E. 3.) in an Action of Covenant brought by the 
Executors of N. who ſhewed forth Letters of adminiſtration delivered by the Ordinary, Sir Richard 
Wilbie Chief Juſtice, who gave the Rule faid, The Ordinary could not have ſuch ation, for which 
cauſe, how can he give this aQion to another? Stoxe, A man hath.not ſeen, That the Ordinay 
ſhall have an action but of goods whereof they were ſeiſed and ouſted. Wilbie, That's true; Ard 
afterwards it was ruled that they ſhould take nothing by their writ, quia nou executores, & aftiom 
datur per Statutum, Vid. 19 E. 3. Adminiſtration 18, 35 E. 3. Executors 105. 11 H.4. 71, 10H6, 
22.18 H. 6.23. 10E.4. 4. F.N.B, 120,92.4, 3. That an ation licth againſt the Ordnay or 
his'Deputics or Committees at the Common Law if they will intermeddle with the goods, adnat 
pay the Debts. And the Statute of Weſt, 2. cap. 19. is but an affirmance of the Law before, and 
therewith agreeth 9 E. 4. 33, 11 H.7.12. 24'E. 3. 54. Vid. 11E. 3. Adminiſtration 21, andtothe 
Executors, 17 E. 2. brief $822. 11H, 4.73.18 H. 6. 23. Plow. Com, 297. Greisbrook's Cale, $Hlz, 
Dyer 247: But note Reader, an aQion lycth againſt the Deputies or Committees of the Ordinay, 
before the ſaid AR, by the name of Executors, as appeareth by 38 E. 3. 26.42 E. 3.2.4 mu 


 fortiori, an: aGtion ſhall lie by the Common Law againfi the Ordinary, who is the principal, and 


from whom the Adminiſtrators derive their authority. | | 

AS to the ſecond point, the Statute of 31 E. 3. hath made 6 alterations, 3 as to the Ordinay, 
and 3 as to the Adminiſtrators. As to the Ordinary, 1. Whereas before the Statute he was not 
compellable to grant adminiſtration; Now by the A& of Parliament he is commanded, and there- 
by compelled to grant adminiſtration 3 for the words of the Act are z The Ordinary make Depu- 
ties, Oc." and the refuſal to make them is a contempt to the King, and injury to the party. 2. The 
Ordinaries are reſtrained to grant adminiſtration to whom they pleaſe, becauſe that now the Admv 
niltrator by this A& hath more abſolute intereſt in the goods of the Inteſiate then the Ordinayhud, 
and ability to recover the things in aQtion and debts due to the Teltator, where no remedy is given 
to the Ordinary himſelf, and therefore the Ordinary is tyed by the Ad to grant adminiliraton to 
the next of Kinn, who are not attainted of Treaſon, Felory, or hath other lawfull diſability, but. 
are loyal friends. But the Statute of 21 H. 8. cap. 5. giveth power to the Ordinary to commit 
adminiſtration to the wife of the Inteſiate , or to the next of Kinn, or to both, and fo as to the 
wife hath altered the A of 31 E. 3. + 3. The Ordinary himſelf hath not greater intereſt in the 
goods by this AR, but hath greater power then he had before, in that he may appoint Adminift- 
cours, who ſhall have by this A& greater intereſt and ability then they had before the AQ. And 
where the Statute ſaith, That in caſe where a man dicth Inteſtate, Ic is to know that a man maj dic 
Inteſtate 2: ways, that is to ſay, either in fait, when he maketh no Tcfiamentz or in Law; when 
he maketh a Teſtament, and the Executors refuſe before the Ordinary, or all of them die intellate, 
in this caſe he is in Law dead inteſtate, and the ſaid Act of 31 E.3. extendeth to both the Inteftatss,' 


as appeareth in Plow. Com, 279. and in«1$ H, 6, 23. and all the books aforeſaid, which prove in_ 


ſuch caſe, The Ordinary may grant adminifiration 3 and the reaſon in ſuch caſe, wherefore the OF- 
dinary may upon refufal of all, or death of all Inteſtate, grant adminiſtration, is, becauſe now os 
Teſtator dicth Inteſtate, and then the ſaid Ae giveth him power to grant the ſame according ro:the 
ſaid A, which the Ordinary cannot doe when one refuſeth , and the other proverh the wilk 
And fo the ſecond ObjeRion, upon full and pregnant reaſon and authority is anſwered: 
where the Statute faich, In caſe a Man dieth intefiate that the Ordinary depate the next,, &*- 


| thedead Intefiate, this word ( dead ) is meant very large, for it extendeth as well to civil _ 
. Je. entry into Religion, at natural death 3 and therewith agreeth Lite. lib. 2. cap. Vil. 44- Tha 


if a man entreth into Religion and doth not make Executors, the Ordinary may commit adnl- 


niſtration of his goods to another' man, as if he were dead indeed ; As to the Admin 
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1. they have now fo abſolute property in the goods and chattels, as Executors have, which they 
}:d not before this Act3 2. they (hall recover the debts, ( and by Equity ſhall have an ation of 
Covenant, actions upon the Cale, and all other actions which Executors may have ) which they 
could not doc before at the Common Law 3 3. they thall anſwer to aQtions, &c. in the ſame man- 
ner as Executors and in this point allo the Common Law is altered 3 tor at the Common Law 
they were charged by the name of Executors, and now they ſhall be charged by the name of Admi- 
niftrators, and yet there was a doubt after the making of this A& by what name they ſhould be 


charged, In 38 E. 3. 26. Debt was brought againſt an Adminiſtrator, by the name of Admini- ' 


Aratorz the Defendant pleaded to the Wrir, that he ought to be named Execuror 3 for at the Come 


' mon Law before the Statute of 31 E. 3. a man ſhould have an aGiion againſt an Adminiftrator, and . 


name him Executor, and the ſame yet remaineth. Thorp Chicf Juſtice who gave the Rule, 'The 
Statute giveth ations againſt Adminiſtrators, and that they may have aQions againſt others, for 
which cauſe the writ was ruled good. And yet after that this point was called in queſtion, for in 
41Þ. 3. 2. an action of debt was brought againlt an Adminiſirator, and the Defendant demanded 
judgment of the Writ, for it ſhould be brought againſt him as Executor, for the Statute giveth an 
aQion for the Adminiſirator, but the ation is maintenable againſt chem as Executors at the Com- 
mon Law, and yet is. Thorp, The Statute giveth ations againſt Adminiſtrators, and afterwards 
the writ was ruled good. So this Adminiſirator conſtituted by the Ordinary (whont the Law hath 
put in loco parentis, ) is ſo advanced, enabled, and adorned, and in all points made equal to Exc- 
cutors conſtituted by the Party himſelf, is newly created by this At; and there was no ſuch Ad- 
minifirator at the Common Law. And therefore the Ordinary was conſtituted in Joco parentis, to 
ſe that the debts and duties of the Inteſtate ſhould be paid, and to grant adminitiration according, 
tothe faid A, for the benefit of his Children and others of his blood, with his goods, as bath been 
ſad. But becauſe it ſhall be a greater trouble for the Ordinary himſelf to take ſuch a Charge in 
ſich multitude of caſes in his Dioceſe, for his caſe the ſaid AR of 31 E. 3. hath endowed his De- 


puties with greater power then himſelf had, to the intent that the Adminiſtrators which might beſt 


intend it, ſhould perform the truſt which was committed to him 3 and for this cauſe che laid AR 
hath alſo provided, That Adminiſtrators to the ſaid intents and purpoſes ſhall be accomptable to 
Ordinaries, as betore Executorsare. 

If is worth Obſervation for the reaſon of the principal caſe, How probate of wills, -and granting 
of adminiſtrations ſhall be trycd, if they be traverſed or denied in the King's Courtsz. and therefore, 
if ifſue by joyned in the King's Courts, That the Ordinary did not commit adminiſtration to the 
Phintiff, ec. or that the Tettament is not proved before the Ordinary, or that he whoſe will is 
proved before the Ordinary, died Inteſiate, or that heat whoſe goods adminiſtration is granted, 4s 
ofone Inteſtate, made a will, &*c, in none of theſe caſes it ſhall be tried or certified by the Ordinary, 
$in Caſe of Excommengement, but it ſhall be tried by Jury , becauſe that theſe two caſes of pro- 
bate of wills, and conſtituting Adminittratozs, originally did not belong to the Eccletiaftical Conu- 
| fans, but were given them of later times 3 and therefore nothing but the probate, and- granting of 
Adminiftration, which were given to them , doth appertain to their Juriſdiion z But the trial of 
them is not given to them , but is left to-the trial of the Common Law; and therewith agreeth 
2164.50. where it is holden, That if Letters of Adminiſtration be denied, the ifſue ſhall be, That 
the Ordinary did not commit to them Adminiſtration by his Letter, &c, For there it is ſaid, That 
Letters of Adminiſtration may be forged, 12 E. 4. 16. 4. 35 H. 6.31. 22 H. 6.52. 13 Eliz, Dyer 
294. ifſue was joyned in the Common Pleas, ft Epiſcopu London. commiſit adminiſtrationem, &c. 
and was tried by Jury. Vide 34 H.6. 13. and in 44 E. 3. 16, One brought debt againſt one as Ad- 
minifixator, and declared that the debtor died Inteltate, and the Ordinary deputed vhe Defendant 
tbeAdminiftrator z and the Defendant ſaid that the dead made his will, and made the Defendanc 
ad another his Executors, &c. Judgment of the writ ? and ſhewed forth the will, and the Plain- 
tif did tender to averr that he dicd inteſtate, and was ready, &c. And the Defendant ſaid, He ſhall 
| dt bexeceived (o to averr againſt the will which is proved before the Ordinary, and under the ſeal 
ofthe Ordinary, &* 1102 allocatur; for which the Plaintiff had the averrment, and it was tried by the 
Country. Vide 114 H. 6.5. by Paſton acc. againſt the opinion of Herle, 4 E. 3. Execator 8g. obiter, 
And for as much as it is to be tried by Jury, and not by the Certificate of the Ordinary, nor it nec- 

not_that the will or the adminifiration be ſhewed to enable the plaintiff to his ation, proved, 
granted by the Ordinary-himſelf, as in the caſe of Excommengement, which is meerly in the Spi- 
ntualy, and originally belongeth to the Juriſdidion of the Ordinary 3 But if the Teftament be pro- 
vd, or Adminiſtration granted by the-Official or Commiſſary of the Ordinary, or in ſome caſes 
) the Archdeacon, or other Inferiour Judges Eccleſiaſtical who have lawfull authority, in ſuch cafe, 
the ſame is good and ſufficient in Law 3 and although the Statute of 31 E. 3. faith, The Ordinary 
al depute, they are Ordinaries as to this purpoſe within the ſame AR and therewith agreeth 
UH, 4.64.12 E.4.15.6. 7 E. 14. 20H.6.1. 3 E. 3. Itin. North. Teftaments 5. And fo you have 
the reaſons and cauſes of the Judgment in the principal caſe, and of many Judgments and Reſo- 
tions before this time in the ſame point, with anſwer to all the Objections made to the contrary, 
| Which T have done for 4 cauſes. 1. That it ſhall be manifeſt chat Oxdinaries (againſt all ObjeQions 
| Made'by them who impugn their authority) have lawfull Juriſdition to prove Teſtameats, and to 
gat Adminiſtrations. 2. That they have their Juriſdidion derived in theſe caſes fromthe Crown 
My rs 3. To reconcile all the books and authorities in the Law : and 4. To ſatisfy the 
U doubts and queſtions clearly by our books, authorities in Law ,- and Judicial Records. 
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_ Clauſes. in the Letters Patents to deſcribe what Mannor the King intendeth to paſs, to diltingili 


+ 2. That by Law the Patentee without expreſs words cannot make a Deputy. As t0 ! 


T rin. 7 Jacobi. In the Common Pleas, 
Rot. 26. 12. 


2d | The Earl of Shrewbsbury's Cale. 


PON the ſeveral parts of the Record, ( which ſee in Rot. as above ) the Defendants Counce! | 
Ul moved many exceptions to every part of it, 1. againſt the Patent and the validity of the grant 
ab initio; 2. admitting the grant , that the office is forfeited 3 3- agaiuſi the Writ and Count; 
4- againſt the gift of the aQion 3 5. againſt the Verdict. As to the firſt it was ſaid, That the grant 
was utterly void for 3. cauſes; 1. Becauſe the grant is of the office Sexeſchalli Dominiorum foe Ma. 
neriorum noftrorum de Maunsfield, Bolſover, & Horſley , and no County mentioned where they lie 
and ſo. in the King's caſe incertain and void 3 for it was faid, Iftmay be, and fo is the trath, Tha 
the King hath divers Mannors of the ſame name in ſeveral Counties, and of ſeveral values, and iſſye 
cannot be taken what Mannor the King meant to grant, for his intent ought to appear within his 
grant, and not by collateral averment. And fo it appeareth in 21 E. 4.48. the King's Patentsg 
to extend certainly to the thing of which the Patentee will have advantage. 2 R. 3.7. If the King 
grant\to me that I ſhall not be Sheriff, without ſhewing of what County, it is void for the inc. 
tainty, quia Conceſſio per Regem fieri oportet de certitudine : but if the grant was, quod non ethire. 
comes alicuyes Comitatus, there the grant is good, as it is there holden. And in Acts of Parlianent 
of confirmation of Letters Patents, the uſual. purview is, that the Letters Patents ſhall be effeQual, | G 
notwithſtanding the miſnaming or not true naming of the Counties where the Honors, Mannors &«, lies 
or been: which ( proveth as was urged ) that if the County be omitted, that the grant is wid, 
To which it was anſwered and reſolved by the whole Court, That the ſaid grant was certain enoyh 
although the County was omitted : and many antient grants are without mentioning any Com, 
and God forbid that all of them fhould be adjudged void. For the Mannors of M. B. and H. input 
ſufficient certainty, and ſuch certainty of name and quality, that a Viſne (which requireth c:- 
tainty) may come from is ſufficient. If the King by his Letters Patents granteth to anotherall the 
Mannors and Advowſons which were to the Prior of A. being a Prior Alien, or to I. $. who ws 
attainted, &c. it is holden in 32 H.6. 20, 21. that the grant is good, and yet it is not mentioned 
tn what County the Mannors, &c. or the Priory was, or in which County the Mannors, &c wer 
whereof I. $. was ſciſed the day of his Attainder 3 and the reaſon is, Qxod id certum of qud 
tum reddi poteſt, ſed id magis certum eſt 'quod de ſemet ipſo eſt certum : and in this caſe the Mannos 
of M.'B. and H, have more certainty in'them than the ſaid general grants. So if the Kinggan 
to an Abbot and his Succeflors, that the Mbnks during the' vacation ſhall have all-the Tempo 
ties of the Abby, it is a good grant, without mentioning of any County, as it is adjudgedin39 b 
3- 21. and F, N. B. 33.7. Andin 23 E.3. 21. where the Caſe was, That a Barony cſchatedto 
the King, and the King grantcd to the Queen all the poſſeſſions of the Barony, till Fobn of Gaw | 
could govern himſelf, and adjudged a good grant, without mentioning in what County the bao 
lay 3 and if the King hath divers Mannors of one name in divers Counties, yet” there are mai 


_WWTTo__ECae=_CTY esaeww_ aL Toes re en oe LN 


it fromthe other, ſc. either by recital, or reference in whoſe tenure or occupation it ws, 

the. value of 4t, or of whoſe poſſcflion it was, or by the clauſe that the Patentee ſhall havegd@- 
Joy the ſame in as ample manner and form as I. S. &c. or any other owner of' the ſame Manor 
had; or the like, orby the particular. But in pleading -it ought to be alledged in whats 
the Mannors lie ( as in the cafe at Bar the Plaintif did ) And if the other party hal hl 
Non conceſſit, upon trial of the iſſue the Circumſtances aforeſaid may be given in evidence, t0 pF 
what Mannor was gfanted : But if the other party had demanded Oyer of the Letters Patents,a" 
had demurred in Law, it ſhould be adjudged againſt him, for it is matter in fact what Mano 
thall paſs, to be proved in Evidence, as is SP rckid, And the Acts of Confirmation doenotcy 
tend where the County is omitted, but where the County is miſnamed, or not truly named. Alb 
for avoiding of all Queſtions , all ImperfeRions are ſaved by the Acts of Confirmation, which 
are not of force to avoid the grant. | - 

2, 'It was objected againſt the grant, that the grant was , 4 tempore plene etatis 21. ame 
ejuſdem Comitis, pro © durante toto termino vite naturalis difli Rogeri Comitis Rutland. office 9M 
chal. Dominiorum five Maneriorum noftrorum de M. B. & H, cum vadiis & feodis eiſdem officiis. 6b # 
tiquo debitis & conſuet. capiend. And therein the King was deceived, for he cannot grant 
office from the.day which was paſt before. To which it was anſwered, and Reſolved by the 
that the intent of the grant was, that the Patentee ſhould have the Fees from the time 0 tne ry 
compliſhment of his full age 3 but withoat queRion, although the King cannot grant the office 


a day before, yer it ſhall be good for the life of the Patentee to begin by grant, and void fo Wl | 


time paſt, 
3. It ws objected. x. That by no expreſs clauſe in the Patent the Patentee can make 2 ah toong 


It was obſerved, That the ſaid Letters Patents do confit upon 3. ſeveral grants: T- of pot | 
of Conſtable, &c. Steward, and chief Juſtice of the Foreſt, &c. which grant hath Haven%#", ! 
power to make a Deputy, 2. of the office of Stewardſhip of the ſaid 3, Mannors, with limitalo oſt 
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eſtate for life, and with a clauſe to receive the Fees, 8c. but no power to make a Deputy. 3. Ac i- 
ſuper de uberiori gratia, &c. dedimus, &c. prefat. R, comiti cuſtodiam Parci de Nott, &c. Habend. gau« 
lend, & exercend, offic. pred. written by ſuch contraGion) per ſe, vel ſufficient. deputatum, ſen deputs- 
108 ſu0s ſufficient. 4 tempore plene etatis, &c. durante vita ipſies Rogeri Comitis, cum vadin, feods, &c. 
eidem officio, 8c. pertinent. aut ratione ejuſdem, &c, And it was firongly urged, that this later word 
Habendum ) ſhould have relation only to the premiſes of the latt grant , 1. becaule that there are, 
cis aforcſaid, 3+ ſeveral grants, of 3. feveral diſtin offices; 2. every one hath a diſtin& limitation 
of eltate 3 3 every one hath a diſtin grant of the fees and protits. And although the later ( Hz- 
hendum ) is writ ( offic. pred. ) which, as was urged, may be meant officinm pred. and then it 
referreth to all the ſeveral grants, yet it cannot be ſo meant, for the three reaſons before 3 and 
ilſo theſe words in the {ame ſentence , cum wvadiis, feodis, &&c, eidem officio written at length; 
aut ratione ejuſdem , explain the ſaid words written ſhort ( offic. pred. ) to be in the tingular 
number, officium predigum and the office of the premiſes is to expreſs the certainty of the thi 


piven, and needeth not limit any eſtate, and the office of the Habexadum is to limit the certatrity C43] 


the eltate, and needeth not repeat the thing given again, and therewith agreeth Wrotteſſyes caſe, Plow. 
Com, 196. So in the Caſe at barr the Habendam ſhall be by conſtruQtion of Law referred to the pro- 
per premiſes z and of that opinion was the whole Court. Mark Reader, for abbreviations and iri- 
congruous writing in grants, theſe Rules, Falſa orthographia non vitiat conceſſionem. Item, Ille nume- 
ru + ſenſus abbreviationum accipiendus eft ut conceſſio non ſit inanis. Falſa grammatica non vitias 
emceſionem. And therefore if the King granterh 202. ill. man. de D.& C. if there be but one Mannor 
intruth , then theſe abbreviations de tot. ill, man. ſhall betaken in the ſingular number r0tum illud 
manerium 3; and if there be in truth 2. dittin& Mannors, then theſe abbreviations ſhall be raken in 
theplural number, tot ills maneria, or otherwiſe the grant ſhould be void. Vide 32 E. 3. brief 294. 
AScire facias doth rehearſe, That a fine was levied de maneriit de B, & H. and the Concluſion was, 
Quare pred. manerium de B. &. H. ingreſſus et ; and good with averment that in truth B. & H. is but 
one Mannor. And in 10 H. 4. brief 497. exception was taken to the writ, becauſe it was written 
with abbreviation MatiP where it ſhould be Matild, and yet good, becauſe it was ufed to write this 
name ſo, qzod nota iria writ which ſhall abate for falſe Latin, tor he may purchaſe a new writ at his 


_ pleafure,, but not a new grant. Vide 17 Eliz. Dyer 342. The 4. firſt Letters in the name and 


ile of King H. 7. ſcil. H.R. A. F. were left out in the Letters Patents made to Simon Dighy, 
yet adjudged a good grant. And 38 H.'6. 33. A Count in which it was alleged that W. T. refigha- 
vit, &c, in manu I. Epiſcopi & lociillius Ordinarii, and exception was taken, becauſe it was not {# 


mats Fobannis Epiſcopi , tor the Letter T. doth ſignify nothing , and yet the Count adjudged good. 


Andinq H.6. 16. Between the Duke of Tork, and the Earl of Warwick the writ was , Heny. Dei 
gratis Rex Anglie , Dux Hibernie , where it ſhould -be Dominas,-and tor this incongrutty the writ 


| (idabate, but a grant by ſuch name ſhall be good enough. So'in 4 Conufans of fine falfe Latin or 


incongruity ſhall not hurt the 6ne, as in the caſe before, where a fine is levied de maneriis de B, & 
'H, where there is but one Mannor 3 and 9 E. 3.. a warranty was ini the fine ,' eiders Galfridy & Hx- 
ai. ſue, where.it ſhould be eiſdem, and yet good enough 3 and 24 £3. 37 4. the fitle was proomnibu 
ſmitiie exaGiionibus & add'ir pertinemte, where it ſhould be pertinenethw, and therefore challenged; 


atnotwithſtanding allowed. 


2, It was Objected , That by the Law without ſpecial words aSteward cannot make a deputy, 
treſe it is an office, of knowledge , tidelity , and diſcretion 3. and” therefore”, Fletz, lib. 2 cap. 6, 
dth deſcribe what perſon a Steward ought to be , Provideat fibi Dominus de Seneſthallo circum- 
Wh, & fideli, & modeſto,, qui in legibus & ſub conſuctadinibus Provinitiz &- jnra domini ſui in 
miihus tweri affettet, quique ſuos Balivos Domini in ſuis erroridus & ambiyuir” fſciat i; 


Fuere, 
EO eeere , quique egenis parcere , & nec prece vel pretio velit dtramite juſtitie deviave,, & perverſe rh 
Gat. And therefore it was ſaid, that this office is appropriate to the Plaintif. To kisperſon, fox 
thefame is granted to him only during his life 2, To his qualiticsof his mind, ſe; fejence, adelity, 


' nderflanding and diligence, which are fo. individually annexed 'fo him that he cannot wake 
| LY, no: aſſignee; and therewith agrecth Sir Hen. Nevels caſe, Plow, Com.'38. Lite. lib. .3.cap, 


maic, 8g. Vide 39 H. 6.32.11 E.4. 1-10 E.4« 14.17 H 7. by Frowich, Kellqzeay, &c, and no- 
log of that was denied by the Court, and yet it wasrefolved and: ſo adjudged®* Thar che Page 


>7Z'words, ſc, Stede, and Ward, and isas much as to-ſay,' my place; 'or for me; and therefore he 
commonly called a Woodward, who hath che charge of my wood,” ardſo Hayward'of my hayes, 
Ofit-de fimilibus. | And Seneſchallus in Latin hath the fame ſignification ,- as it appearerh in the Hi- 
liory of Ingulpbus 463. inter Conſuctudines Scaccarii, where the Underſheriff becaufe he exerciſeth 
thephice of the Sheriff himſelf is called Seneſchallus Vicecomitis, md*therefore 2 great Officer within 
this Realm is called, the High Steward, becauſe the King appointeth him in divers cafes to cxercife- 
lis place, &c. There is a great diffexence betwixt a Deputy. and'an aſſignee of an officez_for an 
Ulgneeis a perſon who hath ancſtate or intereſt in.the office is ſelf, and doth all chings in. his own 


dame, for whom his grantor ſhall not anſwer, if it be not in ſpecial Caſes; but x Depury hath nor” 


U Intereſt or eftacein the office, but is buc the officers ſhadow; and doth all things in the name of 


| the” Officer himſelf, and nothing in his own: name, and for whoav his grantor fhall anſwer z 
ud when an Officer hath power to. make aſbgnees., he may implieit# make Deputies', for ci licet 


{#06 majus eſt, non debet quod minus eſt non licere; and by confequence, when an office is granted 
One and'his heirs, thereby he may make an agnee, and' by conſequence a Deputy, In the caſe 


"| darr,theprincipal parts of che office of Steward ofa Mannor is 11#rare querely, pleas, ſurrenders,ad - 
F Mtances, and fealties, to prove Teſtaments,and. tocommit adminifirations within'the Mannors, &c, 


And 


phe" (as this caſe is) make a deputy. And'it was obſerved, that this'word (Steward) is derived: 
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Pa RT IX 
And the ſuters are the Judges of the Court Baron, and the Steward for the molt part as Prothons, 
tary or Regilter to the {uters, &c. for whoſe labour in writing, &c. the Steward tketh (;; Ul fees 
Now when the King granteth the office of a Steward of the ſaid Mannors to the Plaintif, who i 
an Earl, ſo that in reſpeA of the ſmalneſs of the ofhce ina bale Court, and of the Dignity the 
perſon being an Earl, it 1s implicd in Law for conveniency that he may make a Deputy, fox whon 
the Earl ought to anſwer, ſothat it cannot be any prejudice to the Queen, and his LU eputy exerceh; 
officium laboris , as in holding of the Court Baron, and in cntring of the pleas, | urrcnders, and 
when need ſhall be in caſes ot difficulty, or concerning the profit of the Queen, the Ea] exercebix 
officium fiducie, ſcientie, & ingenii, Comites dicuntar a comitando , quia comitantur Repem, By abun 
lib. 1. cap. 8. Comites 4 comitatu, ſve @ ſocietate nomen ſumpſerunt, qui etiam dici poſſys4 Corſuly 
Reges enim tales fibi aſſociant ad conſulendum. And the ſame was the moſt eminent ang ſupreng 
dignity before the Conqueſt, until 11 E. 3. where the Black Prince was created Duke of Cornwall 
and thoſe who of antient times were Created Earls wereof the blood Royal. And even tothisg,y 
the King in all.his appellations doth ſiyle them, per #omen Chariſſimi Conſangrinei neftri, and for hel 
cauſes the Law giveth to them high and great privileges 3 and therefore their bodies ſhall ror þe _ 
reſied for debt, treſpaſs, &c. becauſe the Law doth intend that they do athit the King with heir 
Counſel for the Commonwealthz and do keep the ReaJm in ſafety by their proweſs and waloy, a1. 
fo for the ſame Cauſe they ſhall not be put on Juries, although it be tor the ſervice cf the County 
Alfo if iſſue be taken , if the Defendant be an Earl or not, it ſhall not be trycd by Juy, but p 
the Kings writ. Alſo the Defendant ſhall not have day of grace againft a Lord of che Parliangy 
becauſe he is intended to attend the publique: and all theſe and many other appear in our books 
48 E.3. 30. Regiſter 179. F. N. B. 247. 48 Aſ.p.6. 22 Af}. pe 24. 32 H. 6. 27, 2358s 
46. So that as when ſuch office deſcendeth to an Intant , or a n:an Nox compes mentis, or Idect, ec 
they of neceſſity ought to exerciſe the fame by deputy. Soan Earl for the neccihty whichthelLay 
intendeth, of his attendance upon the King and the publique, this Stewardſhip of a baſeCour 
ſhall be exerciſed by his Deputy 3 and therefore it was agreed, That it a Pakathip be pranedy 
an Earl, without words to make a Deputy, he may keep it by his ſervants. And in many alesthe 
Law doth allow diverſe as for conveniency in reſpeR of: the dignity of the perſon 3 as if licenſche 
given to a Duke to hunt in a Park',: the Law. for conveniency giveth him ſuch attendanceszjzgr. 


quiſite to the dignity of his etiate. Vide 12 H, 7. and 13 H. 7, 10. So when a Bifſhopis riding, j 
is not convenient to his cliate and degree to be forced to exartine the ability of a Clerk, butheought | 


to attend his convenient leiſure, 14 H.7.21. 15 H. 7. 7. and 8. And of old time theEarl wa 
Prefetius, ſen Prepoſitus Comitatus , and had the Charge and Cuſtody of the County, and iscalled 
by the Romans, Strapas, which word they had from the Perfians , and was applicd to them who 
were, Prefetii Provincie, And Vicecomes is vicem: gerens ſive vicarins Comitis : Ard now theSheriff 
hath the authority for adminiſtration and execution of' Jultice,' which the Earl had. And now the 
King by his Letters Patents doth:commit-to the Sheriff Caſtodiam Comitatus, without expreſs words 
to make a Deputy , and yet -he who cometh inlieu-of- the Ezrlmay make one Under-ſhaiff, that 
is, his Deputy, which-in ancient time, as appeareth before, was <alled Sereſchallur Victcom;and in 
the Statute of Weſtm.. 2: cap. 39, he is called \Swbuicecomer, ard*in'11 HB. 7. cap. 15. he is calledite 
Shire Clerk 3 And if Vicecomes qui gerit vicem comitis may make a Deputy, 2 fortiori, the Eulhin- 
ſelf may make one 3 and ſo mich; the rather inithe' caſe” at barr, becauſe the:ſame dcth concempi 
vatc Caſes in a baſe Court..:} Alſo; when before 'the Statute of Dwria Emptores terrarum the Kingot 
other Lord, &c. had'given lands to'a: Knight to hold of him by Knighrs ſervice, ſc. to gowithis 
Lord (when the King maketh a-voyage royaltoſubduc his Enemies) for 40. dayes, wellandcoue- 
niently arraycd for the warr, in this-caſe the Lawhad ſo much regard to the dignity of Knight 
( which is the inferiour degree of - Dignity -) that.he might find arable perſon, &c. to'gb tarhi 
with the King in-his warr: and:therewith agreeth 7 E. 3. 29. for 2 cauſes, one concerning {epub+ 
lique adminitiration and execution of Juſtice in time of peace, and the other the publiquea&t 
of the Realm in: time of warr, were: more ſirong caſes than the Caſe at barr. 'And it appear 
the ſaid Letters Patents that.it. was: the intent of the Queen , * That the Earl ſhould make a Depuf 


by theſe words,, Volentes & firmiter injungendo precipientes per preſentes omulibus & ſingulits 75 [| 


ris, miniſtris, &' ſubditis noftris, tam. infra libertat. -quam extra, tenore preſentium, quod cidem epera 


. Comiti Rutland, O& deputato, five deputatis ſuis in' premiſſis omnibus faciend; & exequend. ſul angle 


antes, & conſulentes-prout decet. . By which 'it- appearcth that/ſhe 'did mean that the Earl ſhould 


- . £ x - 


make a Deputy in premiſiis omnibus ;;and her grant ought tobe expounded, ini refpe of thedignit 
of. the perſon according to her intent. - And as to the opinion of Flera, as above, it is further ſaid, 


cujus officixm. eſt curias tenere maneriorum, & ſi'per ſubſtitutum ſuun bac plerunque fecertt, © cb | 


. which it ſcemeth, that then Stewards of Courts might make Deputies. 


Asto the ſecond point , Admitting that the! Plaintif cannot make a Deputy , Then it wasOF 


jeRed, That the Non-uſer thereof. isa Cauſe of Forfeiture, and' to prove that, 2 H.7. 11: in.the: 


caſe of the Clerk of the' Market ;;&c. | was cited. To'which it' was anſwered and Reſolved, Thit 


by not uſer, the office in the caſeat, barr cannot beiforfeited. And for the better inderſtanding% 


the truereaſon of it, It is to know, That there -are 3. cauſes of Forfeiture, or ſciſure of offices to 
matter in fa&, as for abuſing, not uſing, or zefutirg. Abuſing or Mifuſing, as if the Marſhal, 


or other Gaoler ſuffer voluntary eſcapes, itis a'forfeiture of their offices, 39 H. 6. 32. 5 Ma Me. | 
ISI. vide in 22 Aſ.p.34--11 £. 4.1. 8 H.4.18:"20'E. 4.5,6. So if a Forcttex or Keeper | 
and cut wood, if not; for neceſſary browſe, it isa forfeiture of their offices 3 for the deſirudim®, 
Vert is the deſtruction of Venjſon. As to not uſing,” (which concerneth'the caſe at barr) there, Þ: 


a difference when the Office doth-concern the adminiſtration 'of Juſtice or the Common-Wes "y 
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and.the officer ex officio, ought of neceſſity attend without any demand, or requettz there the nor 
uſing or not attendance in Court is a forfeiture. As the office of Chamberlain in the Exchequer, 


Prothonotary, Clerk of the Warrants, Exigenter, Philiſer, &c. in the Common. Pleas, &c; for the 


attendance of them and the like officers is of necctlity for the adminiſtration of Juſtice} Sothe atten- 
Jance of the Clerk of the Market is of neccflity for the Commonwealth. Vide 2 H.7. 31. So of hol- 


ding the Sheriffs Torn, 5 Ma. Dyer 151. But when the officer ought not attend, but by demand or” 


requelt made by him to whom he is officer, there the Not uſing or not attending, is no cauſe of for- 


- feiture without demand or requett. As in the Caſe at Barr, he was not bound to hold any Courts, 


but-upon requeſt had, and ſo much is implyed in his grant, ſczl. to hold his Courts when he ſhall be 
required : And fo it was adjudged in Waltox's Caſe in the Common Pleas, Anno 10 Eliz. and 20 
Fliz. in the ſame Court in Randal Hurleſton's Caſez as if a man granteth an annuity proconfilio im- 
exdendo, he is not bound to give Counſel but upon requeſt made, 39 H. 6. 22, Fobn.Bruin's Caſe 
and 22 Eliz, Dyer 369. Plommer”s Caſe, 41 E.-3. Bredon's Caſc. | 

But when'the Office doth concern any mans private, and the Officer ought ex Officio attend 
his Office without Requeſt, -there the not uſing or not attending is not a cauſe of forfeiture, if not 
that the not uſing or not attending be caule of prejudice or damage to him whoſe Officer he-is in 

y thing which concerneth his charge. As'if a Keeper of a Park do not attend one or two days, 
and within theſe days no prejudice or damage happeneth, it is no forfeiturez but if by reaſon of 
his abſence unknown perſons kill the Deer, it-is a forfeiture of. his Office z and therewith agreeth 
E, . 6, n - Fe . / 
ks to the Refuſal it is to know, . That in all caſes when an Officer is bound upon requeſt 


* to/ exerciſe his Office, if- he do it not upon requeſt, it is a forfeiture; As if the Stews 


ard .of a Mannor be requeſted by the Lord to hold a Court, which he doth not, it is a 
forfeiture. | Ia 


\.The 3 point. - Againſt the Writ and Count it was obje&ed, that they' were vi &: armis. (where | 
2n action upon the caſe ought to be without vi &* armis) for the Writ and Count are, that: the De- 


ſendants eundem Comitem ad exercend, dif. Offic. infra did. maner. de M, & vadia, feoda, commids, 
 proficua eidem offic, de jure pertizent. habere & percipere vi et armis adtmuc et ibid, impediverunt, 
et ad buc impediunt. And the Books in 43 E. 3.33- et 17 E, 4: 2. were cited.: And F.N;B. 86 H. 
that theACtion upon the Caſe ſhall be without vz et armis. And as to that it was Reſolved by the 
Court, that the Writ and Count were good enough. And a difference was taken betwixt notdo- 


 jng, and miſ-doing, for not doing or negligence, it: ſhall never be ſaid vi et arms, for that ſhould 


be oppoſitum in objeAo, nor tor negligence or not doing the writ ſhall be, contra pacem, 12 H. 4. 3. 
45 E. 3+ 17. . 43, E+3. 33- But: ſome. writs ſhall be contra pacem, which ſhall not. be v7. et armis, 
9H. 6. 1. A Recaption ſhall: be. comtrs 'pacem; and againſi the Law and ther Statute, but: (hall 
not-be v4 et armis. So. in all ations: for -a thing done againſt any Statute;: the writ ſhall--be 
entre pacem; vid, 17 E. 3..1-:although it be'not for damage.» . But when: there: are two cauſes 
ofian action- upon the Caſe, the one_cawuſa canſans , and: the other cauſa :canſata :., cauſavedic= 
ſaw; may: be. alleged to be vi et armis 3.” as;:in. 12 H. 4, 5+ + The putting of: the;Dung\ins 


| River is cauſe cauſans.,. and. therefore! it may: be' vi. et: armis,. but 'cauſs 'cauſata', ſe. 


He point of. the aRion upon. the caſe: is the drowning of -the /Plaintifs;land :i:$o in/'8 1H. 2. 


Hifteler 2. Regiſter 105, the breaking of the. Inne-may . be: alleged- v4 et armis 3/:; For :defefins cu- 
fodie is the point of the aRion'wpon the Caſe againſt-the Hoſteler,.M: 29 E. 3120.6. TheiAbbot 


"Eveſham, brought an- ation upon the Caſe againſi certain. perſons, and; counted: that he had'a 
"Rr in S. with all that belonged to a: Fair, aud that the. Defendants with force and; anmes did di- 


flurb the people-from coming to the. fair. (which was cauſa :couſens): by: which:the:Blaintif loſt. 


| _ his Toll-{which was cauſa cauſata);ithe.point.of the ation, and the aGtion was.tfiintainableiciSo 
| - inthe caſe at-bar, the Defendants might v1.et.amis hinder or interrupt -the-Blaintif to-ckergile, 
_ "the Office, and-that is cauſe cauſavr, by which he loſeth his [fees &c.. and thavis gewſo:couſatuithe. 


- 4; The 4th. point, Againſt” the. g 


' Foint of the aFion, and 7 H,.4. 14+; If an ation-ppon the, Caſe hath ſufhgicntimarter;: although 


{hath alſo matter in! Parliament, 7 bi it ſhall be-maintainable;! {11 ig) 2Blpotring © 7 bolt 
jon it: was-qbjeRed, That na-aRiqn. upon: «the <aſe chicth;;: he-: 


KF cauſeit appeareth by his own ſhewing that he may have an Aſfiſe, Vid. 2 Hygi 43: 73: H774' 264 


and-many other books... To which it was anſwered and Refolved by the Court, That of things 


© not maynorable, hereditamexta incorporea, as Common, Corodie, Office, Rent, &c. he who is ſciſed 


of them is in Eleion to have an Afſfiſe, and to admit himſelf to be out of poſſeſſion z. as if a Man 
ſiſed of a Corodie certain thereof be diſturbed by another, by which he cannot take his Corodie z 
yet he may grant it overz otherwiſe it is of Land. And therewith agreeth 17 E. 2. Nuper obiit, ec, 


Gif another take up my rent 3 yet I may grant it over,and therewith agreeth 24 E. 3. 4+ 15 E. 4-8. 
TE. 545, 19 R. 2. Adion ſur lecaſe 51, I. F. brought an action upon the caſe againtt certain 


perſons, -and declareth, that he is Bedel of the Hundred of H. and ought to have of every Brew- 


&,- who ſelleth 3 gallons of the beſt Beer for 7 d. certain Beer 3 and faith that he, and thoſe whoſe 
eltate he hath in the Hundred have been feiſed thereof. _ And Hank ford took 3 Exceptions to 


the Declaration, 1. That he hath not ſhewed how he hath his eſtate, & non allocatar, 2, He clai- 
meth by preſcription of every of theſe Brewers: Beer by virtue of his Office and he hath joyned 


tandry Brewers in his a@ion, where he ought to have ſeveral actions, and #on allocatur, for 
' Al in Covine were acceſſary. 3. He hath ſhewed he was diſturbed, in which caſe he ought to 


have an Afiſe 3 and #01 allocatur. But the reaſon of the Rule of the Book is miſtaken by the Re- 


| =—_ for there the reaſon which. is given is, becauſe peradventure he hath nothing in the Of- 
c 


e but for a time, as a Clark hath nothing but the occupation, 8c. the contrary of which ap» 
| SL pcarcth 
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. . . earn, ot 
peareth in the declaration, where he preſcribeth in the Office z but the true reaſon is, that it js 


in his elc&ion, as is aforeſaid. | 
The 5 point. Againſt the verdid& 5 Exceptions were taken. 1. That therc was not any difty 
bance found, and if any difturbance be found, the diſturbance alleged in the Declaration is ” 
found : Firli the ſaid words which paſſed betwixt them, was not any diliurbance or interruptigs 
of the Plaintif, asin 16 E. 4.10 & 11. David Malpas was bound to another, that he ſhoulg - 
interrupt him to uſe the Office of Parker, &c. and they met in London, and Malpas ſaid to the Par 
ker, that if he would be fo hardy as to come to the ſaid Park, and ule the office aforeſaid, tha 
he would beat him, and it is there holden that this verbal threatning is not any interruption 
[6 ]J 2, There is not any diſturbance found vi & armis, which is alleged in the Declaration. To which 
it was Anſwered, and Reſolved by the Court 3 That there was an expreſle diſturbance foung I 
to hold the Court, and of the taking of the Fees for impedire eft pedem imponere, & impedimentyn 
et quo quis impeditur ut not perficiat quod ad ſe pertinet; And although the diſturbance with ajj the 
circumfiances be not found, yet if any diſturbance be found which is alleged in the Declaration 
it is ſufficient, and that without queſtion is directly found. 3. The Verdict is, Qud quidem 
Simon Stern adtnc exiftens deputat. predifi. Comitis Rutland. pro exercitio predifi Officii Seneſcha}. 
li predia,Maner, de M. and it is not found that he made the ſaid Sterz his Deputy by his Deed.as it 
ought to be, as it is agreed in 28 H. 8. Deputze 17. for this cauſe the verdi& was inſufficient, To 
which it was Anſwered and Reſolved 3 That it is true, that he who maketh a Deputy ought to 
make him by writing : But when the Jury find that Szmon Stern is his Deputy, all neceſſary inci. 
dents are thereby found 3 and therefore upon the matter they have found that it was by deed, 
4. The verdicts is, Quod acceſſit ad villam de M, & ad uſualem locum ibid. ubi Curia Maner, de ye 
communiter tent. & cuſtodis. fuit,and. yet it is not found that he came to any part of the Mannor yt 
onely ad villam de M. and therefore it is inſufficient 3 for the Court ought to be holden upqn partof 
the Mannor, or at leaft upon ſome part of that which is holden of it, but it may well be that fone 
part of the Town'is not within-the Mannor, but holden of another Mannor 3 and ox albuy, 
7. Becauſe it ſhall be entended primes facie in this ſpecial verdict, that the Mannor doth includeths 
whole Town. 2. The other words, ſc. ad uſualem locum ubi Cur. Maner, &c. the fame makethin 
a ſpecial verdi& the matter clear, - that it.ſhall be intended in fome place within the Mannoy, for 
ſuch; preciſe formis not by Law required in a ſpecial verdict, which are the tinding of Liy 
people, as in pleadings, which are by men learned in the Law. Laftly it was objected, That the 
verdict hath found, that, thereupon fe. (from the 16 day of Feb.) iidem Tho. Wood wards Rib, 
Spencer receperunt omnia feoda pertinent. Seneſchal. ibid. which ought to be intended till the fin- 
ding of the Verdi&, and thercfore they have given damages entirely for all, whereas it ought tg 
be onely for the taking of the fees before the Original for this cafe the verdi&- was inſufficient, 
To which it was Anſwered and Reſolved by the Court 3 That the beginning of this ſentence is, 
and abinde uſque impetrationem pred, brevis original. &c. Theſe words in this ſpecial verdi& ſhall 
euide and limit: the'2: abinde alſo. 2. 'The Jurors, if, &c. find them guilty de $ranſpreſ. infia 
feript. which was alleged in the Writ and Declaration from the 16 of Feb. hue 'wfque, which ta 
king of all the profit ought to be intended wſque ad impetrationem brevis. And afterwards in the 
. end of this Term a writ of Enquirie of damages was awarded by the Court, and upon Retom 
[52] of it Judgement was given for the: Plaintif. And the: Chief Juftice-in the argument of this Cale 
53? ] ſaid, That in the faid Letters Patents, there is a general clauſe which referreth unto the ſaid grant 
of the Office of the-Stewardſhip laſt named, and the other Offices which were before granted, ſe 
una cum omnibus aliis profic*, juribus,, ceommodit, & emolument. dif. omnibus. & ſingulir efficits un 
ceteris premiſſis pervenient. ſeu aliquo modo ſpelian,' & adev-plene & integre, & in tam ampli: mes 
" | &* forma, prot: Tho. Manners Miles, &e, aut aliquis alixs, froe aliqui alii, offi. . pred. vel cm 
if aliquod ante bec tempora occupans five. occupantes, babuit & percepit, habuerunt five perceperunt, &, 
WW | And'if-in any:former Patent of the ſaid Office of Stewardſhip, the Patentee had exprefſe powerto 
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[1 | make a Deputy, that then by theſe general wordsde-omnibus' juribus, 86. adeo plene, &c. being ap* 
+6 | | plicd to a particular Charter which hath ſuch expreſſe auctiority, . the Plaintif may makea Depu- 
uh ty; and to this purpoſe'' 4.3 E. 3.22, 18 Eliz, Dyer 351. Hil, 40, Eliz. Ameredith's Calc in the 
" Exchequer were cited. - ERP 11. rem art 30713-777Iv0 : 
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Hickmot and Baten's Caſe. 


Mich. 8 Jacobi In the Common Pleas. 


Hickmot's Caſe. .. 


IS 36 i WE ® 5 =; @ 38. © 14. 

N an a&tion of debt brought by Will, Hickmot againſt Thomas Oxenbridge upon 4 Bond of 40,.z 
| Jan. 5 Fac. the Deft. pleaded in barr, that after the making of the ſaid Bond, -ſs.i19. li: £608, 
the Plaintif did releaſe unto him, and pleaded part of the Releafe, The Plaintif demanded Qyer- of 
the Relcaſe, which was read to him in theſe words, July the 13 day in Anno 1608,.;1# is. concluded 
and agreed, upon the day and year above written, between Wil. Hickmot of the one{party; iand Thio. 
Oxenbridge of the other party, That upon good conſiderations, drawing the parties yhereunto, The faid 


William Hickmot doth acknowledge bimfelf fully ſatisfied and. diſcharged of all-Bonds, debtr. or -de- 


mands whatſoever, from the beginning of the world until this preſent day; by the-ſaid-Tho. Oxens 
bridge. 4nd that he the ſaid William Hickmot ts to deliver all ſuch boxds.a be bath yet «ndelivered $0 
Thomas Oxenbridge, except one Bond of 40 1. yet unforfeit, which ig for: the payment of 224, wherein 
the ſaid Thomas Oxenbridge and Roger Oxenbridge, bis brother, ftandeth hound t9 the ſaid William 
Kickmot, In witneſſe whereof, &e, And the Plaintif ſaid that he ought.to be barred of bis aQtion for, 
he ſaid that the Bond of 40 7. ſo excepted, and the ſaid Bond btought into; Court, 'ate; ont: and 
the fame Bond, &c. upon which the Plaintif did demurr in Law,' . And'in this;Gaft 3: points were 
Reſolved. | | | «$11. £246 T9) and fer F335; 
+1, That the ſaid acknowledgement by his deed to be ſatisfied and diſcharged of all Bonds, is in 
ſudgment of Law a releaſe or diſcharge of the Bonds, for none_ought to be- ſatisfied but once; 
although that the word Diſcharge is not properly ſaid of the part of the Qbligee, : but of the Obli- 
gor, for the Obligor is to be diſcharged yet whenghe Obligee doth confeſs himſelf to be diſchaz- 
dof all bonds by the {aid Tho. Oxenbridge, the ſame amounteth. to'as much, that the Bonds them- 
clyefiſha)l be diſcharged : So that as well this word Diſcharge, as this word: Satisfied, -is ſufficient 
in Law to barr the Plaintif of all benefit of the ſaid: Bondsz For by what words a debt miay be: 
crexted, by the contrary words it may be diſcharged, Vid.22 E.4. 22... 8 E.4,558; 37 tL 6. g. 8; 
what ſhall be good words Obligatory :: And bis idem exigi bona fides nou patitur, '& in ſatisfattioni.: 
bas non pormittitur amplius fieri quam ſemel faum eft. erin ( EE wn: 26-3009 

2. It was Reſolved, That the faid exception ſhall extend to-all the premiſes, and not onely:to; 
the clauſe of delivery, for 3 cauſes. . 1. Becaule it is a Rule, Quod exceptio ſemper ultimq ponendaxft, 
Vid. Regiſt. 1.2. All the words before make but one entire {entence, and one depending upon the 
other,.tor it was reaſon, when all Bonds are ſatisfied and diſcharged, that they ſhould be de- 
liyexed. 3. It was reaſon that this Bond of 40 /. ſhould be excepted, for-the ſame was-not 
then due. 1 wg = ot 
'The 3 point, That now it appeareth by the Confeſſion of the Plaintif in his Replication, That 
he cannot have an action of debt againſt the Defendant onely, but he ought co'have the ſame 
apinſ him and Roger Oxenbridge, for the Bond of 40. I. excepted was a joint Bond; and. the 


aintif doth aver in his Replication, that the ſame is the Bond upon which he conceived this ac-* 


tion, and therefore he hath abated his own Writ. But the Court gave day to another Term, at 


which day the Plaintif was Nonſute, 
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Mich. 8 Jacobi. In the Common Pleas. 


Baten's Caſe. 


LJ Enmy Baten, and Elizabeth his Wife brought a quod permittat againſt George Sampſort, to 

proſtrate a houſe in the Pariſh of St. Clements Danes without Temple Barr, London, which' 
the ſaid George wrongfully, and without judgment had levied ad nocumentum liberi tenementi 
nuper Johannis Pleader, & mods pred. Henrici & Eliz. in jure ipfins Eliz. &c. And counted that 
the faid John Pleader was. ſciſed of a Mefſuage in the Strood in the {aid Pariſh in Fee. And ſo 
ſciſed the ſaid George, wit. Oftob. 41 Eliz. wrongfully, and without judgment did ere upon his 
Freehold a houſz, ſo near the ſaid Meſſuage nuper pred. Johannis Pleader & modo ipſorum Henri- 
1& Elizab. ſic quod Orientalis pars ejuſdem domus ipſins Georgii ſuperpendet, Anglice, doth juttie 
Ter the ſaid Meſfuage late the ſaid Fohn Pleader's, and now the ſaid Henry and Elizabeth's, in 
readth 17 Inches, and in length 17 teet, ad nocumentum liberi tenementi ipſorum Henrici & Elizab. 


 neadem, &c. to their damage of C1, upon which-the Defendantdid demur in Law.*And in this 


Caſe 3 Points were Reſolved. FEY: 

1- That it needeth not to ſhew how the Plaintif had the eſtate of John Pleader in 
the ſaid houſe to which the Nuſance is, for ſo have always been the forms of: ations 
upon the Caſe, and the Counts upon them in ſuch yan And. ſo was it — 
$Sial 2 an 
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Baten's Cale. 
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Penruddocks Caſe in the 5th. part of my Reports. : 
_—_ rad ObjeRed, That there was variance between the Writ and the Count in this Cal 


becauſe the Writ was levavit, 8c." ad nocumentum libert tenementt nuper Johannis Pleader, S 
do pred. Henerici & Eliz. and the Count was levavit, &c. domum, &C, tam prope Meſſuag, wed 
Henrici & Eliz. fic quod Orientalis pars, dc. ſuperpendit, Anglice, doth juttie over, pred, wy, 
auper pred, Johannis Pleader, & modo ipſorum Henrici & Eliz. &c. ad nocumentum lihey; oth. 
ment, ipſorum Henrici & Eliz. in eadem ; ſo that the Writ is, ad aocumentum liberi tenemen; 
auþer Johannis Pleader, & modo of the Plaintits,” and the Count is, ad nocument. liber; tenement; 
ipſoran Henviei & Etiz. and fo variance ; Aid it was not allowed, for the Plaintits ſhew jn the 
Counc,that thelevying was inthe time of Jobn-Pleadey Sec, which agreeth not with the Writ,beca; 
that the levying was ad Becurmentumn Johannis Pleader, and the concluſion ad nocumentum of the 
Plaintifsis neceſſary 5 foriotherwiſe they cannot*maintain the ation, nor demand damages, 

= 3. It wasObjected, That the Plaintifs have counted generally; a4 nocumentrn, and haye not 
a d* any .Nuſance certain;'ſe. That the Rain did fall from the ſaid houſe newly byjl to 
the houſe of the Platntifs, 'or that 'the windows are ſtopped, by which he loſcth the light, gc. y 
in "4A. 3 & LE; x. Richard de Daulbies Caſe : The Plaintiff in the qzod permittat ſheweq the 
manner of the-Nofance, when the '{moke entred into- the ſaid houſes, ſo that no man could” f}y 
there. SoinTs E.3. 22'.'b; "Amar" brought a'Writ of' Nuſance'of a houſe levied to his freehold 
and counted that where he hid 'ahouſe,and 'under his houſe had'a place which contained fo miich " 
length; and ſo-tmueh' in breadrhyby 'which the water uſed to diſcend from his houſe and paſſe, ther 
the Defendant Kadbuilt a/howk above the Spour,; fo-thate the water and drops ot Rain could notfalſ 
as they ought, but fell upon the peraies of his houſe whereby the Timber of hjs houle did periſh, 
So in 32 Afi, 2. In Wfiſe of Naſance; quod duxit curſum aque, &c.' And affigned that he mat; 

out of the River which! came-to the Plantifs Milt, fo that ic was miſ-turned, infomuchthy 

where the Mill-uſcd to' grindiday and night 3 quarters, 8c. it could not now grind a Buſhe|, ad 
alſo'that tlie-faid Wates did drown 15 acres of the Plaintifs Mcadow, adjoining to the fameMill; 
ſo: as where he uſed to have 40 ladbef Hay;. he could notnow have 7, &c: Vid. 30 E, 3. 3. &16, 
17 E. 3.39. 2H:4' 13 and: fo it wasin the faid Penruddocks Caſe. But ic was RefolvedFthit 
the \Plaintifnecd not in this Cafe /ifſignany/ ſpecial Nufance 3 for here it appearcth to the Cour, 
that it is to the'Plaintis Narſanees For this Caſe differs from all the other Caſts ; for in this Cie 
the Defendant hath. built a new houſe, which overhangeth part of the Plaintifs houſe (which'was 
not in any of the other Caſes) fo that of neceſſity the Rain which falleth from the new hduſeoughe 
to'fall upon the Plaintifs houſe, - 'Alfo Cajus oft ſolum, ejus eft uſque'ad Calum. And therewith a- 
grecth 13H, $.-1; And bythe overbuilding upon part of 'the houſe of the Plaintifs, hehath 
deprived thetn-of the Air; alſo: he hath prevented them to build their houſe higher; and thit 
which appearcth' to the Court needeth not to be averred3' for Lex non requirit verificatiqud 
apparet Curie, Plow; Com. 87. in Patridges Caſe; 13 H. 4. 17. If an Infant bring an Aﬀec of 
Mortdanceſter, he needeth not averr, that it is within. the time of limitation, tor it apprartth 
by:the Plaintifs Tafancy, 46 E. 3. In Treſpaſs for taking of money, the value needeth not be 
ſhewed, becauſe it appeareth, Vid. 33 H.6. 54. 26 H. 6. Gard. 58. 35 H. 6. 30. a Braflon 25h. 
and thisis:according to the 'old vole Duod conſtat clare non debet verificare, And in Penruddich 


Caſe,the Plaintif aſſigned ſome ſpecial Nuſance before the writ brought but that ſzperpendit 3 t- 


des curtillagii; 8c.” per quod aqize pluviales de eademy domo deſcendentes, ſolum ejuſdem meſuagiiat 
terunt, ac magnopere indies magis magiſque conſumunt & devaſtant, & ea yatione  cartilagium pres, 
quolibet pluviali tempore humetatum & inundatum exiftet : So that all the words in the ſaid Count 
being in the preſent Tence, and fo after the writ brought, and no affignment of any ſuch pats 
cylar nufance- before the writ brought, -it appeareth thereby that -the Court; -as of a thing app® 
rent, took notice thereof without averment, For Nunc pluit, & toto nunc Fupiter ethera fulgit, and 


that every one. knoweth: And the book in 3 H. 3. Aſiſe 362. was cited where in Aﬀiſe of nulance, 


[55 ] 


de foſſo levato ad nocum;liberi ten. ſui; and made his plaint that:there where the water of $. held courſe 
direQly from S. to the water of 7dele, the Deft. had made a ditch over the water ſo that the water Wis 
fiopt and roſe, that his land lying near the ſaid ditch is drowned to his damage 3 and Exception Wis 
taken to it, becauſe he doth not ſet forth how much much land was drowned, fo that the pleais uncer- 
tain \(and note he doth not ſhew as in 32 Aff. before, the particular Nuſans upon the drowning, J* 
where he uſed to have ſo many loads of hay, ithat now he hath but fo-many 3Y alſo it might have 
been faid,that by me manner of drowning,the meadow-ſhould be better,but there ad damwm dot 
imply the contsary. But it waSanſwered in the caſe of 3 E. 3. that the Afﬀiſe (hall fay in certatn, be- 
cauſe that ſometimes more may: be drowned, : ſometimes 1els for which cauſe the plaint wasadjd- 
ged good. .-So in 'the caſe at barr,: the Jury ſhall: enquire of the certainty and quantity of the0#: 
mage which happened to the Plaintif'by the ſaid -Nuſans. Note Reader, there are 2. ways 0 
redreſs a Nuſans, one by aQiori, and that is to! recover damages, 'and have judgment that the 
Nuſans ſhall-be removed, caft-down, or abated; as the cafe requirethz or the party grieved may 
enter and abate the Nuſans himfelf, as it appeareth by 17 E. 3. 44. and 9 E. 4. 35. and Few: 
r#ddocks caſe; but then he'ſhalknot' have an-aQtion, nor recover damages 3 for in an Aiife'of Nu 
ſans, or 2d perinittat profternere. &c,. it is'a good plea, that the Plaintif himſelf either before the 
writ brought, or hanging the writ, hath abated the Nuſans : For in an Aſſiſc'or 20d permittat 
ſhall have Judgment of 2: things,” ſe. to have the Nuſfans abated, 'and*therefore the a&ion doth nd! 
liez and therewith agreetli 59 B: 3. 11. The Abby of Buokfuſty caſe. 2 H: 4/11, 46 E-3: 4 
29 Aﬀſ. 2. Vide the Stat. of Weſt, 2, Cap. 2:4. In Cafibus'in quibus conceditnr bre: de Cancell. we 


Part. IX 


- Ceo 
and affirmed in a Writ of Error, as appeareth by the Record (which agreeth with this Cafe) in 


— 


Part. IX. T be Poulters Caſe. 


——u— 


662 


—— 


en ho HOTTARIE Ss R 

"lo alicujus, 4e cetero non recedant querentes a Curia noſtra ſine remedio, pro eo quod tent. transfey- 
bur de uno in alinm. Et in Regiſtro de Cancellaria non eft inventum aliquod bre. in ifto caſu ſpecial; 
"uti de muro, domo, mercato, conceditur bre. ſuper eum qui levavit ad nocumentum, & fi transferatur 
Domus, murws, & hiis fimilia in aliam perſonam, bre. denegetur, ſed de caters cum in uno caſu conceditar 
bre, in Conſimili caſu remedio indigente ficut prius fiat bre.And the reaſon,that at the Common Law 
Afiſe of Nuſans lieth not againſt him who levyeth the Nuſans, and him to whom the tenement 
was paſſed, was becauſe there was not tound any writ of Afſiſe of Nuſans in the Regiſter, but which 
ſuppoſed, that the Tenants in the afhſe levaverunt z and that cannot be ſaid when the Tenement is 
paſſed qver to anotherz for he doth not levy it, but onely the other; . and now that Statute giveth 
an Alſſe in ſuch Caſe: ſc. eſis eft vobis A. god B, (who levyed the Nuſans,) & C. (to whom 
the Tenement is transferred) levaverunt, and this Statute doth extend onely to Afſfiſe of Nuſans 
againſt him who maketh the Nufans and his alienee. 30 E. 3. 26. b. 46 E.3. 23, 24. 50 E. 3141s 
and afterwards the Plaintif in the 20d permittat had judgement, | | 


— C._ 


T he Pouhers Caſe, 


Ich. $. Jac, The Caſe between Stoxe Plaintif, and Rafe Waters, Henry Bate, Fobn Wood- 
M bridge, and many other Poulters of Loudon Defendants, for combination, confederacy, and 
zgreement betwixt them falſly and malitiouſly to charge the Plaintif (who had married the wife of a 
Poulter in Gratzows-itreet) with robbery of the ſaid Rafe Waters ſuppoſed to be done in the Coun- 
ty of Eſſex, and to procure him to be indicted, arraigned, adjudged, and hanged, and in Execution 
of this falſe conſpiracy, they procured divers warrants of Juſtices of peace, by force whereof Stoxe 
was apprehended, examined, and bound to appear at the affiſes in Efſexz at which afliſes the Defen- 
dants did appear, and preferred a bill of Indiment of Robbery againſt the Plaintif; And the Juſti- 
ces.of Aſiſe hearing the Evidence tothe Grand Jury openly-in Court, they perceiving great malice 
in the Defendants in. the proſecution of the cauſe, and.upon the whole matter jt appeared; That the 


Plt,.che whole day that Waters was robbed, was in Loxdon, fo that it was not poſſible that he commit-. 


ted the robbery, and thereupon the Grand Inqueſi found Ignoramw. And it was moved and firongly 
urged by the Defendants Councel, That admitting this combination, confederacy and ageement be- 
tween them to indict the Plaintif, to be falſe, and malitious, that yet no ſute lieth for the ſame: in 
this: Court, or elſewhere, for divers cauſes. 1. Becauſe no writ of Conſpiracy forthe party grieved, 
orladictment at the Kings ſute lieth, but where the party grieved is indicted, and legitimo moda 
aquietatus, as the books are, F. N.B..114. b. 6 E. 3.41. 24 E. 3+ 34» 43 E. 3. Conſpiracy 11. 27 
M.p.59. 19 H. 6.28. 21 H.6.26. 9 E. 4.12. &c. 2, Every one who knoweth himſelf guilty, 
may to cover their offences, or to fright or diſcourage thoſe who would proſecute the cauſe againſt 
them, ſarmiſe a confederacy, combination, or agreement, together betwixt them, and by ſuch 
means notorious offendors ſhall eſcape unpuniſhed, or at the leaſt, Juſtice ſhall be in danger to be 
paverted, and great offences to be ſmothered, and therefore it was-ſaid by them, that there was 
not any preſident or warrant in Law to maintain fuch a Bill as this is, But upon good conſidera- 
=, it was Reſolved that the Bill was maintenable; and in this caſe divers points were Re- 

Ived. | 

1, That at the Common Law, which not onely favoureth the life of a man, but alſo his liberty, 
and freedom from Impriſonment, when a man was impriſoned for the death of a man, &c. where 
frima facie by the Law he was not bailable, and ze detineatur diz in priſona, ſc. till the comittg of 
the Juſtices in Eyr, as appeareth by the Statute of Veſt. 1. cap. x1. the priſoner in ſuch caſe miighe 
have a writ of Odio & atia, direted to the Sherif, gzod aſſumptis ſecum cuſtodibus placitorum corone 
in pleno Comitatu per Sacrament. proborum & lagalium bominum, Oc. inquirat. utrum A.coptis & 
datentus in priſona, &c, pro morte W. unde rettatus (that is, acenſatus) eft, rettatus fit odio & atia, an 
eaqued inde culpabilis fit, & fi odio & atia, tunc quo odio & atia, &e. niſi indiftatus vel appellatus fu- 
erit coram Fuſtic. noſtris ultimo itinerantibus in partibus illis, et pro hoc captus et impriſanatus, etc. By 
which it appeareth, that if the priſoner be indicted or appealed, and by force thereof impriſoned, 
the aid Writ being but a ſurmile lay not againſt the ſaid matter of Record. 
2+ Itis obſerved, That if upon the {aid writ of Odio et ati, the Jury found him not guilty, yet 
the Sheriff. with the Coroners, or any of them, could not bail him 3 but then ſhould ifſue forth a 
Writ of Ponendo in balliuum to the Sheriff, which writ doth recite the Inquiſition, by which it is 


ound the priſaner to be Not guilty, or that he did itſe defendendo, et non per feloniam, etc. malitis 
Precogitata, vel per infortunium, Tibi precipimus, quod ſi pred. A. invenerit tibi 12, probos et legales . 


bomines de Com” tuo, etc. qui eum manucapiant habere coram FJuſticiariis noſtvis ad promam Aſiſam, 
Kc, ad ſtandum, &c. tunc ipſum A. &Cc. pred, 12. interim tradas ig ballivum, By which it appeareth, 
hat in ſuch a caſe the Sheriff without a writ. could not bail him, nor by writ bail under the num- 
ber of 12. perſons which ſhould bail him. Vide Maga Charta, cap. 16. Weſt. 1, cap. 11. Glouceſter, 
©p.9. Weſt. 2. cap. 29. But now the writ of Odjo &-atia is forbidden by the Statute of 28 E.3.cop. 9. 


| Vide Regiſter, Stamf. pleas of the Crown, 77, g, Brafion lib. 3.121, b. 
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William Aldred's Caſe. Part. IX | Þ 
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] endto prevent the unlawfull a;qu#r2 quando aliquid probibetur,& id perquod per venitur ad ilud: ji ing 


; of a parcel of land in length-31'feet; and in bredth'2 feet anda half, next to the Hall and Parlor ; 


_ miaule ſucpred, petities obſtupat? fer, &c. &- pred. Thomas ulterius machinans & malitios8 inenden! 


3. It is to be obſerved, That there was meansby the Common Law before IndiQment to Pro N 
tc& the innocent againtt falſe accuſation, and to deliver him out of priſon: and as Odium lar 
ſaid Writ doth ſignifie hatred, fo Acia or Atra, doth lgnifie malice, becauſe that maliciz ef wide - 
that is, egre, ſharp and cruel. FRED : ; 

And it-is true, ' the writ of Conſpiracy lieth not, if not that the party be indicted, and legiing Re 
modo acquietatw,' for ſuch are the words of the Writs; But that a falſe conſpiracy betwixt diverſe 
perſons ſhall be puniſhed, although that nothing be put in Execution, is full and aPParent in oy Gs 
books; and therefore in 27 Af. p* 44- In the Articles of the Charge of Enquiry by the Enquet # | 
in the Kings Bench, there is a'Nota, That two were indicted of Confederacy, each of them ty j 
maintain the other, whether their matter be-true, or falſe, and notwithſtanding that nothing wy : | 

ſuppoſed to be put in Execution; the parties were forced to anſwer to it, becauſe the thing is for. Þ zl X 
' bidden by the Law, which are the very words of the book 3 which proveth that ſuch falſe confe. cif 


deracy is forbidden by the Law, although it was not put in ure or execution. So there in the next I} + Cit 
Article in the ſame book, Inquiry ſhall be of Confſpirators and Confederates, which agree amongh out 
themſelves, Ge. falſly, to indi, or acquit, and of the manner of agreement betwixt them, whicy We 
proveth alſo, That confederacy to indidt or acquit, although that nothing be done, is puniſhab{e by in (| 
Law. And there is another Article concerning Conſpiracy betwixt Merchants, and in theſecag, wit 


the Conſpiracy or Confederacy is puniſhable, although the Conſpiracy or Confederacy be ngt ex. brea 
ecuted, as it is holden in 19 R. 2. brief 926. Aman ſhall havea writ of Conſpiracy, although they or: 


doe nothing but conſpire together, and he ſhall recover damages, and they may be alſo indige] = 
thereof. Alſo the uſual Commiſſion of Oyer and Terminer giveth power to the Commiſſionest; # Air; 
enquire, &c. de omnibus coadunationibus confederationibus, & falſis alliganciis z and Coadunataii B tht 
uniting of themſelves together, Confederatio is a Combinationamongſi them, and falſa allganizis Gd 


a falſe binding; each' to other, by bond or promiſe, to execute ſome unlawfull a& 3 In theſeaſy 

before the AR done the Law doth'puniſh the Coadunation, Confederacy, and falſe alliance, tothe fad 
 affelins punitur licet non ſequatur effeIus and in theſe caſes.the Common Law is a Law of Mercy, 

for the ſame preventeth the Malignanit to do miſcheif,and the Innocent to ſuffer the ſame.Hil,z7 fs, B i. 

In the Starr-chamber'a Prieſt was ftigmatized withF. and A. in the forchead, and ſet upon the'Pi- rom 1 

Jory in Cheapfide, with a paper for a falſe accuſation. M. 3, 8 4. Phil. & Mz. one alſo for the like wy ſfeut 1 

branded with an F. A. in the'cheek,' with this ſuperſcription as is aforeſaid. Vide Proverbs 1, Site dow: 


Laftaverint peccatores & dixerint, Feni nobiſcum ut inſidiemur ſanguini, abſcondamns tendieuls/ can. Chief 
tra inſontem frufira, &c, omnem pretioſam ſubſtantiam reperiemus & implebimus domur ſs ſjuli- the Pj 
ir, &c, Fili mi ne ambulgs coram eis, pedes enim eorum ad malum currunt & feſtinant ut efſunten ſon- BF byprc 


grinem. And afterwards upon the hearing of the caſe, and upon pregnant proofs, the Defendants I it ama 


| were ſentenced for the ſaid falſe confederacy by fine and imprifonrrent. Note Reader, ThoſeCon- ' W told, 


federacies puniſhable by Law,ought before they be executed to have 4 incidents : x. The Confedera- JW wy.” 

cy ought to be declared by ſome manner of proſecution, as in this caſe it was, either by making of I tedto: 
| Bonds,or promiſe one to the other: 2. It ought to be malitious, as for unjuſt revenge,6&c. 3.It ought 
to be falſe againſt an innocent: 4+ It ought to be voluntary out of Court. we | 


| Mich. $ Jacobi. In the Common Pleas. 


William Aldred's Caſe. 


Iliam Aldred brought an aQtion upon the Caſe againſt Tho. Benton, which began Trait, 7 
Facobi, Rot.22$02. That where the Plaintif, 29 Septemb, 6. Foc, was ſeiſed of a houſe, and 


W 


of the Plaintif, of his houſe aforcſaid in Harlefton in the County of Norfolkin fees and where the 
Defendant was poſſeſſed of a ſmall Orchard on the Eafi part of the ſaid parcel of Land, the faid. ky 
Thomas malitiose machinans & intendens ipſum Willibelmum de eaſamento & proficuo meſſuag © 17" | Tants]e; 
celP terre ſuorum pred; impedire & deprivare, the ſaid '29. day of Septemb. Anno 6. quoddom magnum 96.9.2. 
lignile in ditto b orto ipſius Thome conftruxit & evexit, ac illud adeo exaltavit,&c.quod per lignile ilys, &c. Bf 9 voce 
tam omnia feneſtr, & luminaria ipfims Willibelmi aule & Camerarum ſuarum, quam oftium ipf Wilibel-: "He 4c 


ipſum Willihelmum multipliciter pregravare,& ipſum de toto commodo,caſamento & proficuo totins meſſ | LOTT 
Fo. ui pred. penitus deprivare, pred:2g die Sept.auno 6.ſupradifi.quoddam edificium pro ſuibus 6 pore# i ang th 
Jus in borto ſo { whe 1am prope aulam & conclave ipfuer Willibelmi pre4; erexit, ac ſues & porcos #0! Bt um infe 
edificio in borto i lo poſwit, oO [Þibidem-per magnum tempus cuſtodivit, ita quod per fetidos © inſalubr io Pha 
0dores ſordidorum predifiorum ſuum & prcorum preditt. Thome in aulam & conclave pred; ac alias pi” ty. j 
2es pred, Meſſuagii ipfnes Willibelmg ponetran” & influent; idem Willibelmus & familiſui, ac lie pero | SCA 
7# meſſuagio ſuo pred. converſantes & exiſten. abſque periculo infeFions in anla & conelavi pred, ac a we 
tocir meſſuagii predifti continuaye Tex remanere non potuerunt ; pretextu cujus idem"W alibelm#s os me: $ 
commodumn,' uſum, eaſamentum,” & proficuum maxinge partis meſſuagii ſui_predifis' per #01 jen Werſy: 
predig, totdliter perdidit &- amiſit a damnum ipftus Wilihemi 40 l:&c. And the Defendant —_ el 8 


- 
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Not guilty, and at-the Athſcs in Norfolk, he was found guilty of. bath-the ſaid Nuſances, and. das 
mages aſſeſſed. And now it was moved in arreſt of. Judgmene, That the byilding of the: ſaid 
houſe for hoggs was neceſſary for the ſuſtenance of manz and one ought not to be fo delicate no- 
ſed, that he cannot endure the ſcent of hoggsz for Lex on faver delicatorum votis : But it was 
Reſolved, That the action for the ſame (as this calc is) was well maintenable; for ina houſe 4. 
things are deſired, babitatio hominis, delefatio inhabitantis, neceſſitas Iuminis, et ſalubritas aeris, and 
for Nuſance done to 3 of them an action lieth, ſc. to the habitation of the houſe, for that is the prin- 
cipal end of a houſe. 2. For hindrance of his light, for the old form of action upon the Caſe was fig- 
nificant, ſc quod Meſſuagium borrida tenebritate obſcura tem fuit, thetewith areeth 7 E.3.30« 22 H, 
6. 14. by Markham, 11 H. 4. 47. and fo Was 2 Caſe adjudged in the Kings Bench, Mich. 29 Eliz.Tho. 
3land brought an ation upon the Caſe again(t Tho, Moſeley, and declared how that James Bland was 
ciſcd in fee of an antient houſe in Netherouſgate .in the Pariſh of St Michael in the County of the 


; City of Tork3 and that the ſaid Fomes, ;and all thoſe whole eſtate he hath in the. ſajd- houſe, "time * 


without any any building, until the 28 day of Sept. Arno 28. 


feut melis viderit fibi expedire. By force of which cuſtom he juſtiticd the ſtopping of the ſai 
* Chief fuſtice, and the whole Court of Kings Bench, "That the Barr was inſufficient in Lew to barr 


out of mind, &c. had and have uſcd to have for them his Tenants, far life, years, and at will, in the 
Weltfide of the ſaid houſe 7 windows or cleriſteries again(t a piece of land containing half a2yRood, 
in the Pariſh aforeſaid, adjoining tothe ſaid houſe, F#hich piece;9 land time. out. :of mind was 

ed the length and 


breadth of the ſaid windows for all the time aforcſajd,: by force of whi 4 windows the (aid Famer, 
and all thoſe whoſe eſtate he hath in the ſaid houſe time. out of m ve. have for ther 


and their Tenants divers. wholeſome and neceſſary calements and commoadities.. 
Air and lighe, &c. And that the aid James the 20th, of Sept. Anuo 28 Eliz, dem 


TEF 


the fajd houſe for, 3 years3 and that, the; Defendants malitiouſly intending to deprive him. of. t 
ſad aſements, : Meſſuqgizm. pred. borrida Ione neg, &c. ..20 Novem _— 29 Fug 
{ener new, building upon, the ad plexe, pb; a0, ſo neax He faid 7 windows, that the 
ſad 7:windows were ſtopped, whereby the Plaintif loft his ſaid eaſement, &c. Et mexime pars Me» 
ſui pred. borrida tencbritate obſcuratafuit, &c., Inthe. bar of which aQion the Defcndane plca- 
&d, quod infra pred. civitatem Ebor. taljs habetgr, & @ toto tempore oxjus cantrarti, memaria non e 
#6, babebatur .conſuetudo, vidilicet, quod fi quis habuerit feneſtras &: wiſum per _eaſdens. 
ram vicini ſui , vicinu ille viſum illarum feneſtrarum obſtruere ſuper terram illam- ſalebas & ? | 
Win- 
dows; and upon that the Plaintif did demur in Law 3 And it was adjudged by Sir Chriſtopher Wray 


the Plaintif of his aRion, for two cauſes. 1. When a man hath a lawfull caſement, or profit, 


by preſcription time out of mind, &c. another Cuſtom which is alſo time out of mind cannot take 
it away, for the one is as antient as tlie other; As if onethatha way over the land of A. to his Free- 


hold, time out of mind by preſcxiption, 8c. A. cannot allege preſcription or cuſtom to ſtop the ſaid 


We.” 2. It might be that before time of memory, the owner of the ſaid piece of land hath gran- 
- tedtothe owner of the aid houſe to have the faid\'windows; without any topping of them, and 
© the preſcription might have a lawfull beginning : any Fray Chief Juſtice then ſaid, That for 


| pes as well of Air as of Light an aQion. Tieth, and dam 


* Kitir doth not give a&tions for ſuch things of dclight.. . And Solomon 
= */anen off & deleBabile oculiq videre ſolem; | Et olim (ut Plutarchus 31 Conv.17. Sop,. rent) Rex 
| ii od LF kt dg eng 

' #/..anc | | 

 theCaſe lieth in the Caſe. b 
0&3 Limekill is good-and 


o 4 : 
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y fox them, for 
d yeords 
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3. Matter one- 
6 great comp 


e neceſſary, fox,it is ſaid, tt veſtitur aur theres; arid the 
inf, and imply the benefit of light, But he a The (i 
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PPing t 


{ delight, and not of neceſſity, no aRion pe pg 0 nd 
| bb AUF f6 Ir ung: 


jon of. a houſe if it have a long and large pr 7 
1 » Laudaturque doms longos qui proſpicit agree. -# 
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| ongebe if S's 1rmnehne. non ror 
and; if che flopping of the wholeſome Air, give-caule of fartiori, an Action upon 
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je Haar foragh, iniecing, pp rrp pn a bag Air... kad 


pus interrogatus quid aptimum 2 . refpondebat luazm 5.quis _v- 


nd the building 
char, when it buracch, the 


le,,, but if it be builtlo near 0o;a hou 


» | 


| make thereof entxeth. into the houſe, ſo thas none, can dwell there , - jan, aGiqn. licth for 


Bf "and the Game Rands both withthe Rule of Law:and 


j 
'F 


.&, So that if a man have a 


ql | ing 


Bn ordebar, Soin the Cafe at Bax; foraſmuch as the Decharatiqn is, Fibgk the 
BY intending to-deprive the Plaintif, of the uſe and profit of his T0, 


2, watercowſe running jin_ a. ditch, from .che River, $o/ bis houſe, 
by lover{cr; up a Line-ple for Calves 57 16nd, Sheep $ki - +1 near the 
kid Water-courſe, thar the corruptiqn.of the Lime-pit Pagh, comupis Ns for which. cauſe his Te- 

[ 


'Wnts]cavc the. ſaid houſe, an aRion.upon .the Caſe beth or t \'asit is adjudged in 13 H. 7. 


-That he who, hath g ſeyeral. piſcaric in, a water ſhall have an ation upon the Caſe 
m who.credteth a Dychouſe, ac fimoy, faditates; & alia ſordida extra domum pred. decurren- 
nin piſeeriam pred, deexrrere fecit, per quod idem proficuum piſcarig {ve pred. totaliter amiſit, &c. 
| Aud there is another\Preſident againft a Dyer, &c; quod. idem Henricusin manſione ſua pred, ob me- 
fun infeGionis per byrridum fetorem fumi, faditatis, c:,aliorum ſordidorum,&c,per magnum. temps mo- 
| | Bekend ant. mali- 

id; ere, a Swine tie, 
3 Preps axlom & conclave ipfine Will i, ac ſues & poreos. ſuos in edifirio i. poſuit, ,t& illa ibidem 
7 Mognum tempus. cuſtodivit, ita guad fetidi & inſalubres odores ſordidor m pred. ſuum & porcorum 
"#:Thome in aulam, 8&c. penetrans & jufluens idem Will'mus ac Fomnl &c. 
Names exiften, abſque:periculo infeionis in aula, Oc, continuare ſex nemanere non Oe, 7 pg 
" euJus idem Wil.totum commodum, &c, maxime partis pred, meſſuag. per totum tempu pre - $0- 
| taliter 


Pepere poſe aliens; . & fic utere to ut. alienum non ledas.: Sec inthe Book of. Entries tit. Nu- 


+ ſui, &c. in meſuag. pred. 


to the Plaintif 
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Fob Lamb and Robert Bradſhaw's Caſe. 1. Parr IF 


zaliter yerdidie, To which Declaration the Defendant pleaded Not guilty, and was & ; 
the aheter in the Declaration, It was adjudged that the Plaintif ſhould recover. ng Builty of 


——_ ——— 


Mich. $ Jacobi. In the Starr-Chamber. 
John Lant's Caſe, F 


Shuckburghe and others, for publiſhing of two libels. It was Reſolved, That every one ook 


be convicted inthe ſaid Caſe, cither ought to be a contriver of the libel, or a procurer ofthe contri. 
ving of it, or a malitious publiſher of it, knowing it to be a Libel, for if any readeth a Libel, the 


[50], 


—.. 


.-.- Trin. 10 Jacob. New 


[5] TJOb: Salmond brought an aQfon- upon the Caſe againſt Robert Bradſhaw \in the Kings Bend 
which begatz Hl. 8. Jac. rg. 520. | 
Regis, demiſcd'to the faid Fo Salmond divers lands and tenements in Stanford, in the Com 
Leiceſter for 6 years, if Robert Reyne, ſon'agd{ heir apparent of Nicholas Reyes ſhould fo longlie 

and covenanted by the ſame Iridenture with Salmond, That the ſaid Bradſhaw then had 


' kure, Salmond for breach of the ſaid Covenant in fa& faith, Thar Bradſhaw ar the tine iti 
making of the ſaid Indenture; had not full power and Hwfulf Authotity to demiſe the pretil 
cording to the'form and effeQ'of the aid Indenture, & fic pref. Robertus conventiontmſ 
ens eos Folisf8 hac parte'non teunit, ſed ilam penitke infregit & illam, "Se: to the dultge 


C 


d 


the ſajd Indenture 
to'Jalm > 
the faid Covenant, End of all othe Covenants in'the ſaid Ep ar 120, which'fun 


[ 61 ] ment Bradſhaw brought a writ of Error inthe 
ſufficiency of the Declaration 3 one that, the S | x 
| was alive af the time of the beginning of the" aid" Leaſe? nor "dt the timic of the alio 


Rion 17 


| ar to the 
that Bradſhaw had fall power arid lawfull Suthority to derniſe the premiſes, and fo enable'hi 


But upon conference and Yebate among the Juſtices, it was Reſolved, Thar the aſfigntvent | 
breach of Covenant was well, for he'hath followed the words of the Covenant, negative, i Ho 
more properly in the knowledge of the Leſforwhar efiate he himſelf hath'in\theland, wie. 


"52S > =2 


"rat. 520. Lo Greer that Bradſhaw by his Indenture 3 447 J«. | 


F and lawfall authority to demiſe the premiſes according to the form and effe of the ſame Indev By 
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Parr IX. ” Mackalky's Caſe. 


665. 


MT. -pces 
"ſeth to the Leſſec, than the Leſſee who is a ſtranger to it 3 and therefore the Defendant ought to 
few what cſtate he had intheland atthe time of the demiſe made, by which it may appear to the 
Court , that he hath fall power and lawfull authority to leaſe the ſame, Note, the point adjudged 


by both Courts. 


 Paſeb g Jacobi. 


Mackalley's Caſe, In killing of the 
Sergeant of London. | 


Y command from the King all the Judges of England were commanded to meet together to 
Reſolve what the Law was, upon a Record (of a ſpecial verdiQ ours the Scllion Yeo | 
- fdlivery holden at 'Newgate the 5th. day of December , Anno 8 Jacobi) a recording al the 
| Judges of England, and Barons of the Exchequer, in the beginning of Hillary Term [| paſi.met 
together , and held Councel learned upon the ſame ſpecial ver i&, aſwel of the priſoners , :250t 
the King thatis to ſay, Serjeant Harris the younger 3 Anthony Dyer, and Randel Crewe of Coun- 
cel with the Priſoners3 and Telverton, Walton, and Coventry for the King. And the matter was ve- 
ty. well argued by Councel on both ſides at. 2 ſeveral days in the ſame Term; and diverſe Exceptions 
were taken to the Indiment, and to the verdict. gg " | | 
- Firſt, againſt the Indiament 5 Exceptions were taken. 1. Becauſe it appeareth , That the ar- 
ret was tortious, and by conſequence the killing of the Sergeant could not be murder, but Man- 
flaughter : And they argued that the arreſt alleged inthe Indiment was tortious, becauſe it wasin 
the night, that is to ſay , the 18 day of November , between the hours of 5 and 6 afternoon, which 
appeareth to the Court to be in the Night, and the Night is a time of reſt and repoſe, and not to arreſt 
any one by his body, - for thereof would enſue (-as in this Caſe it fell ) bloodſhed; for the Officer 
ard Miniſter of Juſtice cannot- have ſuch aſſiſtance , nor the' peace cannot beſo well kept in the 
Night, that is toſay in the dark, as in the Day , in aperts Iuce; And the Prifoner cannot know 
the Officer. or Miniſter of Juſtice in the Night 3' nor the Priſoner cannot fo ſoon'find ſareties for his 
appearance in the Night, and thereby avoid his impriſonment, as he may in the day time.” "And 
they cited 11 H. 7.5. That the Lord cannot diſtrain for his Rent or Services in the Night, Bur 
it was anſwered by the Councel with the King, 'and'in the end Reſolved by all the Judges and Ba- 
' ronsof the Exchequer , That the arreſt in the Night is lawful; as well at the Subjeds ſure as at 
the Kings ſute 3 for the Officeror Miniſter of Juſtice ought for to arteſt him when he can find him ; 
for otherwiſe perhaps he ſhall never arreſt him ,/ quza qui male agit odit Incem;, and' if the Officer do 
* Wtarreſt him when he findethhim , and may arreſt him, the Plaintif ſhall have an aQtiqn upon 
- theCaſe, and recover all his lofs and datnagesz And it is like to the Caſt of diſtreſs for damage 
FG kaſant, tor which one may diſtrein inthe Night 3 for otherwiſe perhaps he ſhall never diftrain'che 
| - Cittel, for they may be taken or eſcape away, and then he cannot difirain thaavs: But in the Caſe 
Ws of Rent ſervice it is otherwiſe; for the Law doth intend that the Tenant will;aibtche day attend 


I: _ upon th: Land topay his Rent , but he is not compellable to attend inthe Night. - Vid. 11 Hoy. 54 


' _1oE. 3.21. 12 E. 3. Diſtreſe 17, and no inconvenience will follow uponit z For although char he 
cannot ſee the Officer 3 yet when he heareth him ſay , I arreſt you in the Kings name, &c, he ought 


'" forto obey him 3 and if the Officerhath not a. lawful warrant ,' he ſhall haye his aQion of falſe im- 
K prionment. And as to the finding of ſureties the Law is, That heoughe to remain in priſon till 


he find ſureties,,. be it in the Day time, or'in the Night. But great inconvenience will follow'on 
the other ſide , if thoſe whoare indebted to others ſhall in the Night go at their pleaſure withour 
danget of arrett , for then they would become Nightwalkers , and turn the'Day-into Nightin de+ 
'” Þightof their Creditors. And as the Officer or Miniſter of Juſtice may by force of a Warrant dis 
- , Kaed tohim , arreſt any one at the Kings ſute either for felony or other crime in the Night, ſo 


'- May hedo at a SubjeRs ſaute for the King hath no more prerogative as to the time to make an ax-' 


.Teſt, than a Subje ; for the arreſt is no other but to the intent to bring the party to Juſtice. And 


-Rappears by the opinion of the Court in the Kings Bench in Semaigns Caſe in the 5 part of my 
| Reports , That the Sheriffs may arreſt in the Night, as well at the ſute of the-Subje, as at the 


i Kings ſute, And in Heydoxs Cale in the 4th. part of my Reports itis Reſolved, That if one kil- 


_. Kth a Watchman jn doing of his Office, it is Murder, and yet it is done in the Night; and if an 
affray be made in the Night , and the Confiable, or any other who cometh to aid him to keep the 


\ 35 Peace be killed , the ſame is Murder for when the Conſtable doth command them in the 'Kings 


* Dame to keep the Peace, although he cannot diſcern or know him to be the Conttable, yet at cheir 

*\ Pfrils they ought to obey him. 

* It wasalfo Reſolved, that although in truth between 5 and 6 of the clock in the ninthof Novem- 

Per be part of the Night, yet the Court is not bound ex Officioto take knowledge of ic, no more than 
Jathe Caſe of Utlagary, without theſe words; in node ejuſdem diei, ox NoFanter, | | 
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the matter in the Declaration, It was adjudged that the Plaintif ſhould recover, 


— 


Fohn Lamb and Robert Bradſhaw's Caſk. © Parr 17 


* 1 : 6 RE Aarmac.,.. 
zaliter perdidit, To which Declaration the Defendant pleaded Not guilty, and was foung guilty of 
| 0 


Mich. 8 Jacobi. In the Starr-Chamber. 
| John Lamb's Caſe. 


Ohn Lamb ProRor of the Etcleſiaſtical Court exhibited a Bill into the Star-Chamber + ainh © 
I William March, Robert Harriſon, and many others of the Town of Northampton, ang Ky 
Shuckburghe and others, for publiſhing of two libels. It was Reſolved, That every one who hal 
be convicted in the ſaid Caſe, cither ought to be a contriver of the libel, or a procurer of the contri» 
ving of jt, or a malitious publiſher of it, knowing it to be a Libel, for if any readeth a Libel, the 


wy, : Ry 
F $297, , 
- ” ay ae. 


..-- Trin. 10 Jacobi. 


- $14../,, Robert Bradſbaw's Caſe... 


Ohz Salmond brought an aQon- upon the Caſe againſt. Robert Bradſhaw 'in the Kings Bend, 
which begati Hil. 8. Jac. rgt. 520. and declared that Bradſhaw by his Indenture 3 4. 7 J* 
Regis, demiſed'to the faid Fo 
Leiceſter for 6 years, if Robert 
and covenanted by the ſame Ir 


ir nn ſon: and heir apparent of Nicholas Reykes ſhould fo long liv 
neure with Salmond, That the ſaid Bradſharo then had fill 


\ 


and lawfull authority to demiſe the premiſes according to the form and ef of the ſame Inder: | 


ture. Salmond for breach of the ſaid Covenant. in fa& faith, That Bradſhaw ar rhe” time dfthe 
making of the ſaid Indenture, had not full power and lawfult authotiry to demiſe the pres, wi 
'cum eodem Johan. in hac parte non tent, ſed illam peniths infregit &' illam, &*«; to the daihnges o 
Salmond 200). Bradſhaw pleads, That after the making of the'ſajd Indenture, there was an agt 
ment betwixt him and Salmond, Thar Bradſhaw ſhould pay ro'85164d in fall CatisfaGtion indi 
ug of the faid Covenant, ind of all othe# Covenants in'the ſaid 'Tndenture; 120. which "ſun 
Bradſhaw. paid, and Salmind' accepted accordingly': Salmond Qenicd Fi A 

they were at iffae, and found4or the Plainjif;* and damages afſeIed"ro 133 17 65, $4. and colts, 
whereupon Salmon had judgement for damipes and. colts #4't#o' 1.451. 77: $d;" upon which Judg 
ment Bradſhaw brought a writ of Error in tht Exchequer Chaprher; and affifiicd 2 Errors forthe 
ſufficiency of the Declaration ; one that th&Plaintif Salmond hath not averred, that Robirt Fo 


cording the'form and effeR'of the fait Indenture, & fic* pre. Robertus conventionemſuim pres. 
0 


, was alive af the'time of the beginning of the" aid" Leaſe} tor'at the timic of the ation) bioveit 


- 


& 2102 allocatuy, for the Coven | | *of 

live or dead the aQion' leth3 for if he be dead before the* caſe, theri'the LES abſol 
he die after the'Leaſe, and before the aQFlon brought, yet the ation lieth, "and confideration © vl 
had thereof! In'damiages.”,” The other Error which was allighed 'was, That Salmond inhis Dn 
tion hath not ſhewed what perſon h 

demiſed at the time of the making a 
that Bradſhavy had full power and lawfull authority to derniſe the premiſes; and fo cnable'Þ 


an aQion, and to charge'the' Plaintif to ariſWwer him damages for the breach of the ſaid Covent F : 


But upon conference and Jebate amongſt the Juſtices, it was Refolved, Thar the affigntnient. ; 


breach of Covenant was well, for he'hath followed the words of the Covenant, negative, ano 
more properly in the knowledge of the Leffor what cliate he himſelf tiath in theland be \*-oiſch 


Los 


"Salmond divers lands and tenements in Stanford, in the County 


agreernent, upon whid Y  - 


t dorh refer to' the word oe Leaſe rhade *4nd then I 'F 
aeration halls  K 


ath right, Ky eſtate or ifitereft in the (aid Landsor Tenn Bo 
of the ſaid Indentures,' by which it may appear t0 jg jd | 


_ 
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- &livery holden at Newgate the 5th. day of December, Anno 8 Jacobi) and accordingly all the 
Judges of England, and Barons of the Exchequer, in the beginning of Hillary Term | pali.mer 


\ 


ety Ir ee eee ects 
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o the Leſſee, than the Leſſee who is a ſtranger to it 3 and therefore the Defendant ought to 


bar eſtate he had inthe land at the time of the demiſe made, by which it may appear to the 
Court , that he hath fall power and lawfull authority to leaſe the ſame; Note, the point adjudged 
by both Courts | 


Piſeb 5g Jacobi. 


Mackabey's Caſe, In killing of the 
Sergeant of London. 


Y command from the King all the Judges of England were commanded to KENT 
Reſolve what the Law was, upon a Record (of a ſpecial verdi found at the Se 


roperher , and held Councel learned upon the ſame ſpecial ver i& , aſwel of the priſoners, ;a5ot 
the King 3 thatis to ſay, Serjeant Harris the younger 3 Anthony Dyer, and Randel Crewe of Coun- 
ce with the Priſonersz and Telverton, Walton, and Coventry for the King. And them tter Was ye- 
ty. well argued by Councel on both ſides at, 2 ſeveral days in the ſame Term; and diverſe Exceptions 
were taken eo the Indi&ment, and to the verdiQ. BI  ” 
\Firſt, againſt the Indiment 5 Exceptions were taken. 1. Becauſe it appeareth , That the ar- 
teſt was tortious, and by conſequence the killing of the Sergeant could not be murder, but Man- 
{laughter ; And they argued that the arreſt alleged inthe Indicment was tortious, becauſc it wasin 
the night, that- is to ſay , the 18 day of November , between the hours of 5 and 6 afternoon, which 
appearcth to the Court to be in the Night, and the Night is a time of reſt and repoſe, and not to arreſt 
any one by his body , - for thereof would enſue (-as in this Caſe it fell ) bloodſhed; for the Officer 
zrd Miniſter of Juſtice cannot have ſuch-'afſiftatice , nor the'peace cannot bef{6 well kept in the 
Night, that-is toſay in the dark, as in the Day , in aperts twee; And the Prifoner cannot know 
the Officer. or Miniſter of Juſtice in the Night 3 nor the Priſoner cannot fo ſoon' find ſareties for his 
appearance in the Night, and thereby avoid his impriſonment, as he may inthe day time. "And 
they cited 11 H. 7.5. That the Lord cannot diſtrain for his Rent or Servicesin the Night. _Buc 
itwas anſwered by the Councel with the King, 'and in the end Reſolved by .allthe Judges and Ba- 
wsof the Exchequer , That the arreſt in the Night is lawful; as well at the Subjects ſure as at 


_ theKings ſute3 for the Officeror Miniſter of Juſtice ought for to arteſt him when he can find him ; 


fr otherwiſe perhaps he ſhall never arreſt him ,/ quia qui male agit odit Incem; and "if the Officer do 


 notarreſt him when he findethhim , and may arreſt him, the Plaintif ſhall have an aQtiqn upon 
-theCaſe, and recover all his loſs and datnagesz And it is like to the Caſt of diſtreſs for damage 


| -Jaſant, for which one may diftrein inthe Night 3 for otherwiſe perhaps he ſhall never diftrain che 


£ * , for they may be taken or eſcape away, and then he cannot diſirain thanvs: But in the Caſe 
 M] ent ſervice it is otherwiſe 3 for the Law doth intend that the Tenant wilajbthe day attend 
{ © pon th: Land topay his Rent , but he is not compellable to attend inthe Night. © Vid. 11 Huy. 5, 
, To E, 3.21. 12 E. 3. Diftreſſe 17, and no inconvenience will follow uponir ; For although thar he 

- Cannot ſee the Officer 3 yet when he heareth him ay , I arrelt you in the Kings name, &c, he ought 

- forto obey him and if the Officerhath not a lawful warrant ,' he ſhall haye his aQionof falſe im- 

-  priſonment.. And as to the finding of ſureties the Law is, That heoughe to remain in priſon tilt 

- hefind ſureties,,. be it in the Day time, or'in the Night. But great inconvenience will follow: on 

7 chan fide, if thoſe whoare indebted to others ſhall in the Night go at their pleaſure without 


6 


15 es arreſt , for then they would become Nightwalkers , and turn the'Day-into Nightin des 


; Vi tof their Creditors. And as the Officer or Miniſter of Juſtice may by force of a Warrant di- 
-  Kaed fohim , arreſt any one at the Kings ſute either for felony or other crime in the Night, fo 
- *- May he do at a Subjes ſute 3 for the King hath no more prerogative as to the time to make an ar- 
- eſt, chan a Subje@; for the arreſt is no other but to the intent to bring the party to Juſtice. And 
-"Rappears by the opinion of the Court in the Kings Bench in Semaigns Caſe in the 5 pare of 'my 


orts, That che Sheriffs may arreſt in the Night, as well at the ſute of the-Subje&, as at the 


- Rings ſute, And in Heydons Caſe in the 4th. part of my Reports itis Reſolyed, That if one kil+ 
© kth a Watchman in doing of his Office, it is Murder, and yet it is done in the Night and if an 
- aﬀray be made in the Night , and the Contiable, or any other who cometh toaid him to keep the 
-- Pracebe killed , the ſame is Murder for when the Conſtable doth command them in the 'Kings 
© Jame to keep the Peace, although he cannot diſcern or know him to be the Contiable, yet at cheir 
+ Pfrils they pught to obey him. -. : | | 
 », It wasalfo Reſolved, that although in truth between 5 and 6 of the clock in the ninth of Novenr- 


Per be part of the Night, yet the Court is not bound ex Officioto take knowledge of ic, no more than 
mathe Caſe of Utlagary, without theſe words, in note ejuſdem diei, ox Notanter, | 
' Itcre 2, It 
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£ ee, ts 
2. It was obje&ed , that the Sunday is no Law day, and therefore no arreſt can be made they 
but the ſame is the Sabbath, and therefore therein every one ought to abſtain from ſecular aire 
for the better worſhip and ſervice of God in Spirit and Truth. As to that it was Anſwereg my 
Reſolved , That no judicia) a& ought to be done on that day , but miniſterial acts may be law 
fully executed on the Sunday; for otherwiſe peradventure they thall never be exccuted ang God 
permitteth things of neceſſity to be done that day 3 and Chriti faith in the Goſpel , Bonum eff be. 


yin Curiz 
MA, and 


6, 23.b, 


Town ' 
.* ” bd . I 
a Hundred , and it is not neceſſary to ſet forth in what Hundred a Town is, no moxein _ 


Ward a Pariſh is but the ſame is commonly averred, becauſe that there are divers Pajiſe, ; 
London of one name , and the Ward is added to make diſtinQion of one Pariſh from another; For 
which cauſe it was Reſolved , That in the caſc at Bar the Indictment was ſufficient, notwirkRang. 
ing the leaving out of the Ward, for it doth not appear to us that there is any other Pariſh of that 
name, and this Pariſh is particularly deſcribed, viz. in Parochia St. Michael, in Woodftree | Londen 


din? arochig 


words of the Indictment are ,-taliter in eadem Curia proceſſ. fuit, &c. and cede 


that, the*Indidtttient was xclolved tobe good, for the ſaid Pariſh and Ward in Londos ſhall. bein. 
tended to be with ph heres of Lous r, for theſe words liberties of Londoy, are.more ſpaciog 
than London, and.include in them che City of Londox it ſelf. 3p 


hi ArJ 9 Exceptions were taken tothe verdi. 1. That there is a material variance betwixethe fn- 
di4m 
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hat there was ſufficient matter in the verdi& purſuant to the matter contained in the Indifment; 
upon which the Court ought to give judgment of death againſt the ſaid' Priſoners, notwithſtanding 
the ſaid variance, and that for 2. cauſes. fer it 5 fond 3:08 
-:2+ Becauſe tharche Warrant which the Sergeant had to arreſt the Defendant was but circum- 
ſtance, and is ndtmbtefſary to be preciſely purſued in Evidence to be found by the Jury 3 but itfu- 
ficeth if the ſubſtance of - the matter be found without any ſuch preciſe regard to circumſtance; and 
therefore, if a man be indicted, that he witha dagger gave another a mortal wound, upon which 
hegdicd;'and in Evidence it is proved that he gave the' wound with a Sword, Rapier, Baton, or 
Bill, -in that caſe the | Defendant ought-to be found guilty , for the ſubſtance of the matter is, That 
the party indicted hathigiven him a mortal wound, whereof he died, and the circumſtance of the 
manner of the weapon'is not material in caſe of Indi&ment ; and yet ſuch circumſtance ought not 
to be omitted, but ſome weapon ought to be mentioned in the Indi&ment. So if 4. B. andC, at 
indicted for killing of TS. and that A. firook him, and that the others were preſent, procuring, abet- 
ting, &c. And upon'the Evidence it appeareth, that B, irook him, and that A. and C. were preſent, 
&c, inthis-caſe the IndiAtment is not purſued in the circumfiance 3 and yet it is ſufficient to maln- 
tain the IndiQment, for the Evidence doth agree with'the effe& of the Indictment, and bo the va- 
riance from the circumſtance of the Indi&ment is not material ; for it ſhall be adjudged in Law the 


| Rirokeof every one of them, and is as firongly the a of the others, as if they all three had holden 


the weapon, &c..and: had altogether' ſtroke the dead 3 and therewith agreeth Plow. Com. g8. 8, S0 
if one be indicted of the murder of. another upon forethought malice, and he is found guilty of 
Manſlaughter ; he:fhallhave judgment upon this verdi& , for the killing is the ſubſtance, and 
the pretended malice the-mannor of itz and when the matter is found , Judgment ſhall be gr 
ven thereupon , although the manner be 'not preciſely purſucd ; and therewith agrecth, Plow, Com. 
10r. whereitis ſaid, when the ſubſtance of the a&, and the manner of the a&, arc put in iſſue 
together » If the Jury find the ſubſtance and not the manner , Judgment ſhall be given for the ſub- 
{tance..And I moved all-the Judges and Barons, if in this caſe of killing of a Minifter of Juſtice inthe 
Execution of his office, the Indimet might have been general,ſc. that the priſoners felonice,voluntari, 


& exmalitia ſua precogitata, &c.peresſſer, without alleging any ſpecial matter and I conceived = 
. 22h: | as 


- 
- 
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—fe well be, for the Evidence would well maintain the Indi&ment, for as much as in this caſe 
the Law doth imply forethought malice : As if a Taict who oftercth to rob a true man kill him in 
reſiſting; the chief, the ſame is murder of forcthought malicez- Or if one kill another without pravo- 
ation, and without any forethought malice which can be proved, the Law will adjudgethe ſame 
wy _ and therefore when he killeth another without provocation, the Law implieth malice : and 
in both theſe caſcs they may be indicted generally. chat they killed. of torethought malice, for malice. 
by Law given in Evidence, is ſuthcient to maintain the general Indictment. - So in the caſe 
at barr3 And in this caſe of a Sergeant, the Indictment might have been general, That he felonj- 
ouſly and of his forethought malice killed the ſaid Fells, and the ſpecial marter-might well have 
been given In Evidence; which was granted by all the Judges, and Barons of the Exchequer. The 2. 
cauſe was, becauſe it is expreſly alleged in the Indictment, That the ſaid Fohn Mackglley, &c. eun- 
dem Richardum F ells, &c. felonice, voluntarie, 60x militia ſua precogitata , Nc: percuſſit & inforavit, 
&c, ſo that above the ſpecial matter which implieth malice, ;it is expreſly contained in the IndiQ- 
ment, that he feloniouily and of his forethought malice killed the ſaid Fells, and then although 
the ſpecial matter given in Evidence had varied in ſubltance from'the ſpecial matter contained in the' 
Tadiment, yet for as much as it was reſolved, that the Indictment in this caſe might be general, 
fr this cauſe the Evidence, although it doth not. agree with the ſpecial matter,. yet it proveth, chat 
<e priſoners killed, the faid. Fells of their torethought malice 3 and fo. well maintaineth the 
Indictment. _ And that in' the end was the opinion of all the Judges and Barons of the 
xchequer. | $1; -359V 45 f Po lf 
; 2. Rhoeaiog was taken to the verdi&t, That the Cuſtom found by the Jury, that after a plaint 
entred , the Defendant might be arreſted by his body , was againft Law., becauſe the Defendanr 
ought to be firſt ſummoned before that the warrant in natute of a Copias can ifſueforth, for his body 
hallnot be arreſted if he hath ſufficient, & #0# allocatur for it appeareth by the book in 21K. 4. 


implied 


- 66b, That by common experience daily uſed, that after a pleint entred, by the cuſtom of Londox, 


(which is eſtabliſhed and confirmed by Parliament ) the Defendant may be arreſted. And in this 


aſe 3. points were Reſolved by all the Judges and Barons of the Exchequer, 1. that although the 


proceſs be apparently erronious , that yet if the Miniſter of Juſtice in the Execution thereof be kil- 
led, the fame is murder, For the Minitter is not bound to diſpute the authority of the Court, which 
awardeth.the proceſs , but his office is to execute. the proceſs; and therefore, if a Copiar in an afti- 
on of Debt be awarded againlt a Baron , or other Peer of the Realm, which is exronious ( becauſe 
their þody by the Law is privileged in ſuch caſes). yet it the Officer be killed in execution there- 
of, it is murder. Soif a Capias be awarded where a. Dittreſs ought to ifſue, and in execution there< 


of the Officer is killed, it is Murder, for as the Sheriff, &c. when he is charged with an Eſcape ſhall 
© nottake advantage of any Error inthe proceeding, fo the Defendant when he killech the Sheriff, 8c. 
ſtall not take advantage of Error in the proceeding. 2. It was Reſolved , Thatif any Magi- 


. tate or Miniſter of Juſtice, in execution of their office, or in. keeping of the peace according to 


tieduty of his office be killed , it is murder, for their contempt and diſobedience tothe King, and 


- tothe Law, for it is contra poteſtatem Regis & legis , and: therefore, if a'Sheriff, Juſtice of Peace, 
* Chief Conſtable, Petit Conſtable, Watchman, or any of the Rings Miniſters, or any one who co- 
| mthin their aid be killed in doing of their office, it is murder for the cauſe aforeſaid ; for when 
"te Officer or Kings Minikter by proceſs of Law. {( be it erronious or not ) arreſteth one in the Kings 


© name, or requireth. the breakers of the peace to keep the peace in the Kings name, and they not-. 
: vithſtanding diſobey the arreſt or Commangment in the Kings'name, and kill'the officer, or the 


"Kings Minittex, reaſon requirech that this killing and flaying ſhall bean offence in a higher nature 


than any offence of this nature; and the ſame is. voluntary, telonious, and murder of forethought 


malice, And a Watchman by the Law may arreſt a Night- walker, 4 H. 7. 2. and if a Watchman 
anefteth ſach a one, and he killeth him, the ſame is murder. Vide Heydong cafe in the 4th. part of 


k my Reports, And it is true, That the life of a man is much favoured in Law, but the life of the 
-. Law itſelf (which protecteth all in peace and ſafety) ought to be more favoured, and the execution 


4 of the proceſs of Law and of the, gftices of Conſervators of the peace, is the Soul and life of che 
| Law, andthe means by which, Juſtice is adminiftred, and the peace of the Realm kept#Vide 2. R. 
3-21, If the Principal be erropiouily attained, the Accefiory fhall be put to anſwer, and ſhall not 


3 'take benefit for the ſaving of his life of the erronious proceeding againſt the Principal. 


% 


3. It was 


*  Refolved, That the Officer or Miniſter of the Law in the Execution of his office, if he be reſiſted 


[nds on C mY 


- Taſſaulted, is not bound to flye to the wall, &c. (as other SubjeRsare) for Legis minifter non tene= = 


tur in executione Officii fugere, ſeu retrocedere, - | 
"3. It was Objected, That the Defendant ought not to have been arreſted before that the plainc 


» Was entred of Record in the Court before the Sheriff, for this ſame is in truth the Court of Record 
where the Declaration and pleading ſhall be. To that it was anſwered and Reſolved by all, That 


after the plaint entred in the Porters book , and before the entry thereof in the Court before the She- 


' ff, the Defendant may be arreſted by the Cuſtom of Londox 3 and therewith agreeth the book in 


21 E, 4.66, inthe point. Vide 9 E. 4.48 6b. | 
4+ It was Objected, That the ſaid Arreſt faund by the verdict wasnot lawtal, for the Sergeant in 


this caſe ought to have when he arrelied him, ſhewed at whoſe ſute, out of which Court, and for 
\. Whatcauſe he made the arreſt, and in what Court the ſame is returnable, to the intent, that if ir 


for any execution , he might pay the money , and free his body , and if it be upon mean pro- 


*\c>>&either toagree with the party to put in bayl according to the Law , and to know when he ſhall 


appear, as it is Reſolved in the Counteſs of Rutlands Cale, in the 6. part of my Reports, But in the 
| Tttrt 2 Cate 


and implieth malice; for by the Law of God every one ought to be in love and charity with 


[68] 
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Mackallye's Caſe. Part IN 


' requeſt was before the pleint , and fo the Cuſtom not purſued 3, & #0: allocatur, For by the Cuſtom: i 


o n nes 
Caſe at barr the Sergeant ſaid nothing, but T arreſt you in the Kings name, at the ſute of 14, BBA, 
and fo the arreſt not lawful , and by conſequence the offence is not murder. To that it _ ford, 
ſwered and Reſolved , That it is true that it is holden in the Counteſs of Rutlands caſe Tha An. 
Sheriff or Sergeant ought upon the arreſt to ſhew at whoſe ſute, &c. But the ſame js to be h_— 
when the party arreſted ſubmitteth himſelf to the arreſt, and not when the party (ag iq thi, : 
Maurrey did) maketh refiſiance and interrupteth him, and before he could ſpcak all his words "a ; 
by them mortally wounded and murdered , in which cafe , the priſoners ſhall not take advace » 
of their own wrong. It was alſo Reſolved, That it one knoweth that the Sheriff, &c. hath "he 
cels.to arreſt him , and the Sheriff coming to arrefi him , the Detendant to prevent the Sherig, 
arreſt him, kill him with a gun, or any other engine, or weapon, before any arreſi made, the a s 
is. murder : 4 fortiori in the caſe atbarr, when he knew by the ſaid words, that the Sergeant _- 
to arrelt him. wy 
5. Exception was taken, becauſe it was not found by the Verdict , That the ſaid Mackalley |, 
lonice percuſſit, &c. but percuſſit only , & quod idem Johannes Murrey, & Johannes Englifh Ge 
preſentes, auxiliantes, &c. and dothnot lay felonice ; & non allocatur, tor the officeof the Juy ; 
to ſhew the truth of the fa&, and to leave the Judgment of the Law to the Court 3 but they v 9 
well concluded, And if ſwper tots materia pred. vedibitur Fuftic. & Cur. hic quod pred, imerfeti 
did. Rich. Feller fit murdrum, tune Jurat. pred, dic. ſuper Sacramentum ſuum quod, pred, Tobannes 
Murrey, F ohannes Mackalley , & Jobannes Engliſh ſunt Culpabiles, & quilibes eorum eft culpatili t, 
murdro pred. Rich. Felles, modo & forma prout per Indiamentum pred. ſupponit. &c. And becauſe 
the Judges and the Court hath reſolved upon the ſpecial matter, that it is murder, the Jury have 
found him guilty of murder contained in the IndiQment.. | 
6. It was ObjeRed, That the Sexgeant at the time, nor before he arreſicd ſhewed the priſoner his 
Mace 3 for thereby he is known to be the Minifter of Law , and from thence he hath his name ſk 
ſervieus ad clavam y Et non allocatur for 2 caules. 1, becauſe the Jury have found, That he was ſe 
viens ad clavam dit. Vicecomitis, & juratus, & cognitus, & miniſter. Cur, And a Bayliff ſwam wg 
known needeth not ( although the party demand it ) ſhew his warrant, nor any other ſpecial Bay- 
HF is not bound to ſhew his warrant without demanding of it, 8 E. 4. 14. 14. H.7. 9.6, 21 Ky, 
23. and where the books ſpeak of a known Baylif, it is not requiſite that he be known to the pany 
who is to be arreſted , but if he be commonly known it ſufficeth3 2. If notice were requifite, bz © 
gave ſufficient notice when he (aid , I arreft yow in the Kings name, &c. and the party at hisperil 'F 
ought to obey him 3 and if he hath no lawful warrant, he may have his aQion of falſe imprion- 
ment: So that in this caſe without Queſtion the Serjeant needeth not to ſhew his Mace; and-if 
chey ſhall be driven to ſhew their Mace, it ſhould be a warning for the party arreſted fe, | 
7. Another Exception was taken to the Verdict , becauſe that the Cuſtom which gavetotheSn- KY} 
geant warrant to arreſt, wasnot purſued 3 for the cuſtom is, Qwod aliqua perſona exiftent Serviem | 
ad clavam ad requifttionem partis bujuſmodi querelam ſic levantis, &c. uſa fuit arreſtare, which ought 
to be taken that the-plenit ought to be entred before the requeſt ;- but afterwards it is found thatthe 


it is not proved , but that the requeſt may beas well before as after the pleint entred , andisthe 
Common uſage and experience. « PEN 


8. It was Objeced, That the verdi& was repugnant in jt (elf, for firſt they found, that the 
pleint was entred de Recordo jin Rot. Carr. Computator, im his verbis , Die Sabhathi 17 die Novent. 
and afterwards they found, quod intratio pred. in Rot. Cur. pred, fafia fuit die Lane 19 dit N- 
vembr. &c. And the Jury cannot find any thing againſt the Record it (elf, Vide 11 H. 6. 42. 9 R.6. 
37. 28 Af. 34. 47 E. 3.19. 11H. 4.26. 9 H.7.3. 13H.7. 14. 33 E. 3. Fudgement 255:Dyt 
32.0147, &c. And all that was affirmed for good Law. But that maketh the Caſe fronger againſt 
the Priſoners, for now the Judges ought to judge upon a pleint entred of Record in Cur. Computator 
the Saturday the 17. of Novemb. which was before the arreſt, ES 4 
- 9. Exception was taken to- the Verdi& , that the entry of the pleint was without form, and fy 
ſhort and obſcure, quod opus eft interprete ; & non allocatur, For it was found that it was accor- { 
ding to the Cuſtom of  Loxdon 3 which is but a Remembrance to draw the Declaration at length in 
the Court &f Pleas , which notwithſtanding is by Cuſtom ſufficient to have the Defendant arrefted, 
And afterwards at the Seſſions the 5 day of May after this. Term ithe 2. Chief Juſtices openly de- 
clared the Reſolution of all the Judges and Barons of theExchequer, to-the great ſatisfaCtion and 
contentment of all there preſent. And accordingly Judgment of death was given againſi thethree 
Priſoners by the Recorder of Loudon , in the preſence of the 2, Chicf Juſtices And the faid 
Mackglley was executed with other Priſoners at Tyborn, * | | 


<A. . 


4 | I | | T rit | | 


ES 
FRI © 3 * 


SV CS Tg ones 
——— <— O20 
— 


oo IX. Richard Peacock and Door Huſſy's Ca "2 p5 4g 


——_— RT ER————_———_—_ 
— 


ord 
An- . . 
th Trin. 9 Jacobi In the Star Chamber. 
ae | 
© Richard Peacock's Cale. 
[ape | NÞ 41s + | 
A A T Ote this Term in the Star-chamber in the Caſe between Six George Reynel Plaintif, and Sir [® ] 
"0 Richard Peacock, and others Defendants, where 1, H; and another were Commilſioners to ex- 
= amine Peacock, upon Interrogatories drawn by the Plaintif; Peacock, being examined, would have 
mM FF Jeclared the whole truth , which I. H. being a Commiſſioner choſen by the Plaintif , would not 
p ' ſuffer him to do, but held him firictly to the -Interrogatory 3 fo that the tryth could not appear. 
a2 And that was holden by the Lord Chancellor , and the two Chief Juſtices, and the whole Court of 
Star-Chamber, a great miſdemeanour, for.the ſame isa muxthering of the truth and right, as the 
” Statute of Exeter ſpeaketh. And Commithoners to. examine ought to be indifferent, and by all - ; 
Jin means to expre(s the truth. And they are not ſiridly tyed tothe words of the Interrogatories, but | 
"y tocvery thing alſo which neceflarily ariſeth thereupon for the maniteRation of the whole truth con- 
4 BY c<mingthe matter in queliion, Alſo the ſaid 1. H, when he wasin examination went out of the 
oe BH placeto the Plaintit, which was in another xoom near to him , and had ſecret conference with him. 
- And it was holden by the whole Court , That a Commiffioner ought not before publication of the 


Witneſſes diſcover to any of the parties the matter which any one doth teſtifie or depoſe , nor after 
his  - he beginneth to examine upon the Interrogatorics to conferr with the party to take new inſtructions 
- to examine further than he knew before, and if he ſhall ſo'do, theſe are great miſdemeanors; 
-punithable by fine and impriſonment. For if theſe ſhall be admitted, Perjury would in theſe days 
id KF /abound; and foras much as in the Starr-chamber and Exchequer chamber the Courts proceed up- [ 71 ] 
 onexamination of Witneſſes, .it the truth ſhould be by ſuch means ſuppreſſed, and fallity certified 
* inthe Examinations , ſo the Innocent ſhould be oftentimes puniſhed , and the guilty eſcape puniſh- 
Y: ment, and Juſtice and Right ſhould beutterly ſubverted; for as it is commonly ſaid, The "oumes'1 
fonof Truth , is the oppreſſion of the Innocent, And the Lord Chancellor ſaid, That he heard in 
 # the Common Pleas, in the time of Sir Fames Dyer, then Chief Juſtice of the Common. Pleas, 
B | Thatit was not a principal Challenge to ſay , That one returned of a Jury was choſen Commil- 
| -fioner for the other party for examination of Witneſſes in the Court of Chancery; for every Com- 
miflioner is made by the appointment of the Kihg-, whois the head'of the Commonwealth , by his 
Commiſſion under the great Seal , and therefore he being Commitlioner upon Record, is preſumed 
S _ joLaw to be indifferent : But otherwiſe it is of an Arbitrator, for he is created only by the ſub- 
BK miſfion of the parties themſelves in the Country 3 and therefore it is a principal:'Cha lenge to ſay, 
B - Thatſucha one returned of the Jury was an Arbitrator for the other party 3 and therewith agreeth 
BH 7K&7. 10. 9E. 4-46. 15E, 4-24. 3H. 6. 24. And the Court had fo great diſlike of the pro- 
BH > dings of the ſaid 7. H. that the Attorney General was requeſted to prefer an Information again 
n for the (aid miſdemeanors, and in mean the time he was put out of the Commiſſion of Peace. 


k ) 


wh Trin. 7 Jacobi. In theCommon Pleas. | 
Door Huſey's Caſe. 


[2 


j & 5 


js Na Raviſhment of Ward brought by Francis Moor Eſquire, according to the Statute of 17 eſt. 2, [hb] 


, And that the ſaid Fames the Husband of the ſaid Katherine and Cutberd were not guilty. And inar- 
ilh 7 6 


Feme Covert were within the Statute of Weſt. 2. cap, 35. ornot. And now this Term it was ar- 
= Biven as well againſt the Feme Covert , as againſt the others who were found guilty , and thcir 
* Fincipal reaſon was, becauſe at the Common Law a feme Covert was puniſhable tor Raviſhment [72] 
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of a Ward, and ſhall be therefore fined and impriſoned , and damages {hall be recovered 29ainſ 
and levied upon her Husband , and after his death upon the Wite her ſelf; and the Statute of 
Web. 2. cap. 35. doth but add greater penalty to the value of the marriage, damages and colts, ang 
impriſonment for 2 years, and if the debtors be not ſufficient, that they abjure the Realm, have 
perpetual impriſonment; ſo that it never was the meaning of the makers of the At to exclude z | 
Feme Covert out of the purview thereof , who was puniſhable by action of Treſpaſs at the Coq, 
mon Law, for which offence her body alſo at the Common Law ſhall be impriſoned : Ang there 
they ſtrongly held , that a Feme Covert was within the Statute of Merton cap. 6. and within the 
Statute of Weſt. 1. cap. 20. de malefatt, in parcis, For a Feme for theſe offences was puniſhah|e by 
the Common Law , and theſe'Statutes add greater puniſhment , and in another manner than jt yy, 
at-the Common Law. And they faid,- That a feme Covert was within the Words of the AQ; 
it ſhould be a miſchief if any conſiruQion ſhould exempt her out of the penalty of this Statute, jn 
ſach odious caſes as Raviſhments of Wardsare. An a&ion upon the Statute of forcible Entre y 
on the Statute of $8 H. 6. lieth againſt a Feme Covert, as thebook is in 36 H. 6.22, 23, $ walje 
lieth againſt the Husband and Wife as it is holden in 3 H. 3.76. Soif a Feme Covert commir Re. 
diſſeifin , ſhe ſhall be puniſhed in a Rediſfeilin, 9 H. 4, 5+F. N. B. 188. So it a Ceſſavit licth againg 
Husband and Wife, 4 E. 2. Ci in vita 22. And many other Caſes were put upon this 2round, for 
which they did conclude that Judgment ſhould be given againſ all for the value, damage, ar 
coſts, and that the Defendants Capiantur. And it was argued by the Chief Juſtice and Walmeſrytg 
the contrary, That the Plaintifs ſhall not have Judgment upon this Record againſt none of the De. 
fendants: And their Argument was divided into 4 parts. 1. What alteration the Statute of Wy. 1; 
Cap. 35. hath made. 2. If a Feme Covert be within the ſaid Statute. 3. If the verdicbeſufig. 
ent or not againſt any of the Defendants. 4. If damages beſides the value are to be recoyeredj 
this ation of Raviſhment of WHrd grounded upon this Statute. | 
As tothe firſt, it was Reſolved by all, That at the Common Law for Raviſhment of ward, the 
Gardian might have an Action of Treſpaſs , in which the Plaintif ſhould recover damages, a 
the Defendants ſhould pay a fine to the King , and ſhould be impriſoned, 8&c. and that ſuch adlinn 
lay againſt a Feme Covert, as well as againtt a Feme ſole; And therefore where ſome books ly, 
That no writ of Raviſhment of Ward' lay at the Common Law , It is true, if it be meant of R4- 
[b] viſhment of Ward, which is in ſuch Regitter, and in F. N. B.' for the fame is grounded and formed 
by the Statute of Weſt. 2. cap. 35. but thatin ſuch caſe the Gardian might have an aRtionof Tre(- 
paſs it is manifeſt in our books, 29 Afſ: p.35- 29 E. 3.24. 3 E.3.3. 8E. 3. 52, 22 Rds 
mages 130. 12 H.8. Kellaway 20, 21. F.N.B, go, H. 149. Then came the Statute of Mroy, 
cap. 6. by which it was enacted , ( and greater puniſhment than the Common Law dothinfi&) 
de bercdibus contra pacem vi abtlufiis vel detentis ſeu maritatis , by their Kinsfolks , or others with 
force againſt our peace, It is provided, That whatſoever Layman be convidt thereof, that be hut ſo 
with-holden, lead away, or maried any Child, he ſhall yeeld to the loſer the value of the mariage, and 
for the offence bis body ſhall be taken and impriſoned, &c. andthis ſhall be of an heir within thrage'- 
14 years. Andby the Statute of Weſt. 2. cap: 35: It is enacted , Concerning Children miles on fe-" 
males (whoſe mariage belongeth to another ) taken and carried away; if the Raviſher have no right in” | 
the mariage, though afterwards he reſtore the Child unmarried, or elſe pay for the mariage, bt ſhall” | 
nevertheleſs be puniſhed for his offence by 2 years impriſonment , and if he do not reſtore , or do martit. 
the Child after the years of conſent , and be not able #0 ſatisfy for the mariage , be (pall abjurtthe' 
Realm , or have perpetual impriſonment. And this Statute of Weſt. 2. cap. 35. hath made ſeven'al-. - 
terations, IT. The ſaid Statute of Merton did not extend to heir females , for before the aged 145, 
years the male cannot aſſent-to- mariage , but the heir female at 12 3 and therefore it was taken'that” 
the Statute of Merton did not extend to an heir female : And therewith agrecth the book in 356, 
53- Andthe Ad of Weſt. 2. by expreſs words extendeth to-both 3 for the words are, Concerning 
, Children male , or female. 2. The Statute of Merton doth not extend to any*+ of the Clergy3 or FF 
the wordsare , That whatſoever Lay-perſon be convilied thereof, &c. But the Statute of Weſt. 2.0% 
tendeth.to all perſonsz for the words are, IF be who ſhall raviſh having no right ,| without any tt 
ftraint, 3. The Statute of Merton doth not extend , as it appeareth before, bur when the heir it- 
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male was lead away within 14 years , within which time the heir male cannot-conſent to a mariage: 
But now the Statute of eſt. 2. extendeth to a Raviſhment after annos nubiles, © 4. The words of | 
the Statute of Merton are , vi abdutiis vel detentis, the 'words of the Statute of Weſt. 2. are 1999. 
ſen detentis. 5. The Aion given by the Statute of Merton is'the od writof Right of Ward, © || 
it is holden in 18 E.3. 52. But the'Statute of Weſt, 2. giveth aGionem formatam in verbis concepni? , 
a new aCtion ; the form of which was not at the Common Law , the form of which appeareth Ca, 
ſpecially by the At. 6. In proceſs, for in.a writ of Right upon the Statute of Merton ,*he ſhall 
have but the old proceſs at the Common Law : But" the Statute of Weft. 2. giveth amore ſpeedy 
proceſs , and that the death of the Plaintif or. Defendant ſhall not abate the writ. 7-' The Sta” 
tute of Weſt. 2. giveth greater puniſhment than the Statute of Merton doth , as it appeareth by 
= 14 ed of both As. And theſe are the moſt material alterations that the Statute of Wſ.2. 
ath made. | FS * | ; 
Asto the 2 point; If a Feme Covert be within the purview of the Statute of Welt. 2. The i” 
thereof were conſidered , That as 'to this purpoſe it fiandeth upon 4 parts. 1. If he reſtore fe” 
Child unmarried , yet he ſhall be puniſhed for his offence by impriſonrment for 2 years- | 2.1 2 
marieth the Child , and ſhall fatisfie the mariage , yet he ſhall be puniſhed by impriſonment, | 
above. .\ 3. If he do not refiote., and cannor fatisfie, he ſhall abjure the Realm, or have perpy 


impriſonment. 4. If he marieth theheir after years mariageable, and cannot fatisfic for the —_ 
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of x Juithimſclf , and not upon this Statute, for the goods and lands of the husband who is innocent, 


"S, ; * aMonk, his Soveraign ſhall not anſwer by force of this AR. 
BY Asto the Objection which was made, That he may have Judgment-at the Common Law, ſe. 
- | «damages and impriſonment , and then the husband ſhall be charged with the damages; the 
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ive, he ſhall abjure the Realm, &c. as above: Andthis Caſe is within the laſt clauſe, fe. That 
the Feme Covert hath marricd the Infant , and is not able to ſatisfie , but is diſabled by the Law 
ig ſatisfic-3, and foralmuch as the Law hath diſabled a Feme Covert to ſatishe, the Law will not 
for his diſability ivflick ſo great a puniſhment as perpetual baniſhment , or perpetual impriſon- 
ment, that is, £fO loſe either his Country , or his liberty. Et lex non cogit ad impoſſibilia,” ſe 
impotentia excuſat legem. 22 E. 3. Corona. 279. .It an Appeal be brought againſt a Feme Covert, 
or aMonk, and they are acquitted , the Feme Covert or Monk fhall never have a writ to enquire 
of the Abettors 3 for by the genera] words the Law ſhall never-enable one forhis benefit , who is 
diſabled by Law, 4 fortiori the general Law ſhall never puniſh any one ſo ſeverely for not doing 'vf 
'hat which the Law hath diſabled him to do. So upon the Statute of Marlebridge, Non-liceat hujuſmo- 
bi feaffatos expellere, It the Lords Villain be inteoffed : the Lord ſhall put him out, for the ge- 
neral Law Will not do wrong, , ;/c. toenable the Villain againit his Lord. And divers other Ciſes 
were put-to the ſame effect 3 as the Caſe of Eccletaftical perfons , in the 4th. part of my Repores, 
and others. And 7 E. 3.11. was cited by the Chief Juſtice, ſc. That I. brought a writ of Ra- 
viſument of Ward agaivſt the Maſter of the Hoſpital of Burton Saint Lazer, and 'Robers de Lee, 'o 
Richard de 1a Foſſe , confreeres of the ſame Hoſpital , and there Trew -Sergeant'ifor the Defendants 
kid ,; This Writ is given by Statute, and of .certain form, and the ſame ought to. be when the 
parties againſt whom the wiit is brought are ſuch , who by the Law may:-have right-to have the 
Ward 3 but when the writ ir {elf doth ſuppoſe ſome named in the Writ to-beſuch perſons, "that 
they cannot have right.in the Ward, &c. wherefore.the Writ cannot: bemaintained.' 'To which Sir | 
William Herle Chicf Juſtice anſwered, If the Freres in aid of the Gardian took' the Infantin'fi- (# 
ving the right of the Hoſpital, the Freres have quodam modo right , becauſe they are of 'the 
Hoſpital > wherefore anſwer. Out.of which Cale 2 things were obſerved. ' 1. That every 'man 
ſhall -be intended ſufficient to ſatisfie the Plaintif, if the Plaintif do not pray that the Jury enquire 
of ihis ſufficiency » And therewith agreeth 8 E. 3.52. 22 R. 2. damages 130. But when it ap- 
peareth by the Writ it ſelf , the ſame Defendant is not able ( having diſability by Law ) toſatisfie, 
there the difference appeareth , becauſe in one Caſe it is apparent to the Court, and in the othet -. 
not; and therefore this caſe is ſpecial, and differcth from the reaſon of all the caſes which have been 
pitt. ' For example, from the caſe of Malefatioribus in parcis ;, for there the purview is general but 
the ſaid At is not fo preciſely penned as the Statute of Weſt, 2.is: For in effe& this AR hath a 
purview , that none ſhall be puniſhed by this AQ, which by poflibility may ſatisfie at the time of 
che Judgment , for the wordsare , & de maritagio ſatizfacere non potuerit , and not to puniſh him 
by the Law for the diſability which the Law it ſelf hath made. AndinSE. 3. 52. 22 R.2. damages 
130. &c. The Plaintif prayed that the Jury do enquire of the ſufficiency of the Defendant , which 
ſhould be to no purpoſe in this caſe 3 becauſe it appeareth to the Court, That a Feme Covert at the 
time of the Judgment is diſabled by the Law. And therefore ſuch Rule is to begiven in ſuch 
caleas Sir Villiam Herle gave in the like caſe, in'7 E.3. 41. In a Writ of Meſne' brought a aig 
- the Husband and Wife, they made default at the grand diſtreſs, upon which' the Hr d 
pnclamation , and now at this day the proclamation was teſtified , and the husband and wife were - 
| d&manded, and appeared not 3 tor which the Plajntif prayed that they ſhould be forejudged. Herle. 
Iisno reaſon that the wite be forejudged of her Seignory for the default of her hasband, and cſpe- 
cally by your ſute which you have brought , whichis given by Statute, where you may have your 
ion at the Common Law : And ſo in this caſe the Plaintif may have his remedy at the Common 
Law, cither by ation of Treſpaſs againſt all who raviſhed, or a writ of valore Marizagii againſt the 


fall not be liable by this AG, for the Act hath expreſly provided, That for the inſufficiency of rhe 
| Defendant he ſhall be puniſhed, &c. And therefore the Statute doth not charge the husband in this 
cal, for the Statute is penal and perſonal to the Defendant itſelf; And fofor a raviſhment made'by 
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| lame. was utterly denied for 2 cauſes: One, that this aQtion is grounded upon the Statute of Feft, 
aeep, 35. and ſuch writ in this cafe is brought, as is there formed and therefore he ought to have 
gment according to his original, which is the foundation of his ſute 3 and nor to ground his 
| Frit upon the Statute, and to have Judgment at the Common Law , nore converſo , 30 E. 3.11. 
The King brought a Prohibition againſt the Prior of Woburne , That where the King had recover- 
ina 2uare impedit , the Defendant ſent his Frere to Kome with an Appeal, and ſued there to a- 
wid the Judgment, according to the Statute of Premnire, and upon not guilty pleaded , it was 
tound again the Defendant , and there for the King Judgment was prayed upon the Statute new- 
made, ſc. 27 E. 3, cap. 1.in caſe of Premunire. and it was adjudged he ſhould not have it, be- 
auſe that the Judgment ought to'be conformable to: the Original 3 and this ſute was not brought 
cording to the Statute , but by a writ of prohibition at the Common Law. Andin 47 E. 3. 10. 
302 general aCtion of Treſpaſs againſt miſdoers in Parks, che Defendants were found guilty, and 
- hePlaintif prayed Judgment of double damages, 3 years impriſonment, and ſureties never more 
- offend, and if he tind no ſureties , that he might forejure the Realm. And although the Statute 
"| PFnotany formed action, yet foraſmuch as the ation was brought generally at the Common Law, 
- "could not have Judgment upon the Statute; and therewith agreeth 10 H,6, 2. & many other books. 
'Þ . 4stothe 3 point; It: was holden by the Chief Juſtice, and Walmeſley, that the verdi& was ſuf- 
| ficient 3 for this action being founded upon the ſaid Statute, extended only when the Raviſher mar- 
Ath che Infant, fox the words are (beredem poſt annos nubiles maritaverit ) fo that inaſmuch as the 
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. . plea began Trinit. 8 (Joe. Reg. Rot. 330. Upon the pleading, and iſſue joyned , and ſpecial verdit 
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Statute is ſo penal, it ſhall 


curement or aſſent of the Ravither, or it a firanger afterwards marrieth him, in theſe ca 


&: 12+: $69. f.. 17. A. rapuit',et idem A. maritavit, &c. contra volumtatem of the Plaintif, Vid. 11 
H, 6, Gard. 118. 8 E. 3.52 33E: 3: : Judgement 251, &c. acc. And therefore it is wel] faidin 
30:E. 3: 29. A verdid ought: to be ſuch , that the Judges ought cleerly go to Judgment, an 
therefore ambiguops and doubtful Judgments were inſuthcient, and void, asin 40 E. 3, 15,jp debe 
apainli Executprs. they plead fully adminifired , and ſo nothing in their hands : The Jury ting that 
they. have Aﬀets.in their hands, and do not ſay to what value 3 and for this uncertainty the verdiq 


was holden- inſufficient and void. 

G ROS —_ point, although that 16 E. 3. Damages 80. and ſome other books are againgi 
"That no. damages ſhall be recovered 3 yet foraſmuch as it is holden in 17 E. 3.51. 6, 25F, 3. * 
244. 3,46. 22 R. 2. Damages. 130. 8 E. 3.52. '27 H. 6. Gard, 118. Paſch, 27 H.s6, Rot 124, 
in the book of Entrics, 368, /and diverſe other books with which common experience apreeth , It 
'was reſolved accordingly... And: the Chief Juſtice vouched an old Reading upon the Statute of 
Jt. 2. cap. 35. That: when the Statute faith he ſhall abjure the Realm, or have perpetual impri- 
'ſonment in thedisjunQive., : That the EleQion ſhall be in the Court to give Judgement upon which 
of the ſaid 2 points -the Judges will : And great reaſon, for it may be the diſpolition and quali- 
ty of the Defendant being conlidered , that it ſhall be dangerous to the State to, baniſh him iny 
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N a Replevin by William at- Lee , againſt Daniel Banks and Tho. Osborne of taking of his Cattle 
at Harmonſworth, in place called the Walnut tree Cloſe, in the County of Middleſex, &c, Which 
given, thecaſe was ſuch. Tho. Combes Copyholder in fee of 10 acres of paſture in H. of the Man- 
nor of Harmondſworth in the County of Midd. by his Deed 22 No. 5 E. 6. did conſtitute andot- 
dain William Combes and Stephen Erlie 2 Copyhold Tenants of the ſame Mannor his lawful Attur- 
nies , to ſurrender in his turn and name to the Lord of the ſaid Mannor , the ſaid 10 acres, to! 
uſe of John Nicholas and his heirs; And afterwards at a Court holden of the ſaid Mannor $ jw 
6 E. 6. the ſajd Atturneys then Tenants of the Mannor by Copy of the Court Roll, did ſhewthe 
ſaid writing , bearing date the 22 of Nov. in Court, and the ſaid William and Stephen by auth 
rity of the ſaid Letter of Attorney did ſurrender into the hands-of the Lord the faid 10 acres, 0 
the uſe of the ſaid Joh» Nicholas and his heirs , who was at the ſame Court admitted according} * 
And that within the faid Mannor there was not any Cuſtom to ſurrender Copyhold lands byAtur 
ney, either in Court or out of Court. And if the ſaid ſurrender by the ſaid Letters of Attum 
of the ſaid lands holden by Copy, &c. be good or not , was the doubt which'the Jury referred to 
the conſideration 3 And this caſe was argued at the Barr, in Michaelmas Hillary, and Eeftr, 
this Term by the Juſtices at Bench ant in this caſe 2 points were moved ,' 1. If a ſurrender) 
. be made by force of a Letter of Attorney. - 2: If the Atturneys have purſued their authority: Asto 
the firſt ic was agreed by all the 'Judges in their ſeveral Arguments, that the ſurrenderin the ca 
at Bar made by Letter of Attorney, was good 3 and their reaſon was , becaule that every Copyh 
der having a cuſtomary cfiate of Inheritance , may of Common right, without any particular cl- 
ftom ſurrender his lands holden by Copy in full Court, and therefore in pleading the Copyholde 
needeth not allege a Cuſtom within the Marinor to ſurrenderin-Court 3 For that whichis the ulage 
throughout Exgland', is the, Common Law, as it is holden in.34 H. 8. Br. Cuſtom 59. & 34 H.% 
Dy. 54. guod habetur conſuetudo inter Mercatores per totam Angliam, &c. is no good manner i 
1eging a cuſtom.z for that is the-Common Law.z and in the book of Entries, tit. Treſp. Divifun 
pybold 1, fo.568. no cuſtom is alleged to enable a Copyholderitoſurrender in full Court , 10 MF 
than that a Copyholder may make a Leaſe for one year 3 for that he may do-by the general © 
of the Realm, which is the Common Law. Yid. BraQon. lib. 2. cap. 8. Then'if a Copyholdermal 
{urrender hisefiate in Court by general cuſtom of the Realm, which is the Common Law , 
thence it will follow that he may do it by Atturney, as a thing incident by the Common _ 
And that will more clearly appear if the reaſon of ſuch things which a man may do by Attum s 
well conſidered. And therefore if a man hatha bare authorityaccompanjed with a Troll, a5 Exec 


tors have to ſel] lands, they cannot fell by. Atturney 3. bur-if a man hath an abſolute ——_ i 


ant of hi 7 eb bi CAC nd if af. 
ter the raviſhment, the Intant of his own head poſt annos nubiles marrieth himſelf, without the Hi 


ſes the 
Raviſher ſhall not be puniſhed by this Statute, And in this caſe the Jury have found generally. 
red, Johannes Horniold maritatns exiftit , quodgue idem Johannes tempore maritagii illins fuit a 
tir ſexdecim annorum & amplins, & infra etatem viginti Of unius annorum, which verdid is not on. 
ly. uncertain, who procured him to be married , ſec. the Raviſher or any ſtranger » or the Plainti 
him&lf, or if-the Ward of his own head marricd himſelf , but is alſo uncertain in the time when j, 
-was-marvied, Je. before the raviſhment or after And therefore in the book of Entries 368, pitt 
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owner of che nad | there he may do it by Atturney, as Ceſtzi que wſe mays after the Stature of 1 


the and at his will, without any contidence repoled him, as it appeareth in 11 Eliz. Dyer 283, and 
there is a Judgment cited in 25 H. 8, accordingly, againli the opinion of ſome Judges in 9 H.7. 
24. But in the caſe at Bar, the Copyholder hath a cultomary cſtate of Inheritance, and not an au- 
thority of power only. Alſo there is a difference betwixt a general abſolute power and authority as 
"woes of the Jand, as atorclaid, and a particular power and authority (by him who hath but a pars 
cular Intereſt) to make leaſes tor like or years. And therefore it 4. be Tenant for life, the remain- 
der in tail, &c: and A. hath power to make Leaſes for 2 1. years rendring rent, &c. he cannot make 
1 Leaſe for 21 years by Letter ot Attorney by torceot his power, becauſe he hath put a particular 
wer which is perſonal crohim: and fo was it reſolved in the caſe of the Lady Greſhamat the AC- 
ſes in Suffolk in Lent, 24 Eliz. by IWray and Anderſon Chiet Juſtices of Aſſiſe there. Alſo there 
ace ome things perſonal, and ſo inleparably annexed to the perſon of a man, that he cannot doe 
them by another , as doing of Homage or Fealty : So it is holden in 33 E. 3. Treſpaſs 253. the 
Lord may bcat his Villein for cauſe or, without cauſe, and the Villein ſhall not have any remedy 3 
butif the Lord commandeth another to beat his Villein without cauſe, : he ſhall have an a&ion of 
battery againſt him that beateth him in ſuch caſe. So if the Lord diftrein the Cattel of his Tenant, 
although nothing be behind, the Tenant for the reſpect and duty which belongeth to the Lord, ſhall 
nothave Treſpaſs vi & armis againſt him 3 But if the Lord commandeth his Bailif, or Servant in 
ſuch caſe to delirein where nothing is behind, the Tenant ſhall have an ation of Treſpaſs vi & armis 
again(t che Bailif or Servant, 2 H. 4. 4. 11 H.4.78.1 H.6, 6.9 H. 7. 14. 
Littleton in his Chapter of Burgage holdeth, That where in a Borough he who is ſciſed of Lands 
in fee may deviſe by cuſtom , there the Ownerof the Land may deviſethat his Executors ſhall 


{:1, which ſhall be Attornyes to him, 3 E. 3. Coron. 310, by the Cuſtom of a Mannor a 


Freehold ſhall paſs from one to another by ſurrender in Court, againlt the liking of the Lord, 
and where the cuſiom is ſuch, the Tenant may doe it by Attorney, 14 H. 4. 1. by Hank: 
ford, 19 Af. p. 9: | 

And it was ſaid, As he to whoſe uſe a ſurrender is made may be admitted by Attorney : ſo a Cos 
pyholder may ſurrender by Attorney in full Court: and the caſe of Ceſtuy que wſe ſcemeth to be a 
ſtronger caſe, becauſe that he who is to be admitted is to doe Fealty, and none can doeFealty but he 
whoſhallbe admitted, and therefore in ſuch caſe the Lord may refuſe to admit him by Attorney) but 
if he do admit him by Attorney, it is:good enough. | TIES 

But Hill, 28. Eliz. in Chapmans Caſe it was holden in the Kings Bench , That where the Cuftom 
of a Mannor is , That the Copyholder out of Court may ſurrender into the hands of the Lord of 
the Mannor by the hands of 2. Cuſtomary Tenants, who in effect are but inftruments or Attorneys 
of the Copyholder to take his ſurrender , that in ſuch Caſe the Copyholder by his Attorney can- 
notſurrender into the hands of the Lord by the hands of 2: Copyhold Tenants; for in-as much as 
in ſuch caſe the ſurrender ought to be warranted by the Cuſtom, the ſurrender without ſpecial Cu- 
flom to warrant it by Attorney ſhall not be good. Alſo that were upon the matter by Attorney to 
make a ſurrender by others who are but Attorneys, for that is not warranted by the particular cu» 
flomof the Mannor to make a ſurrender out of Court, But in the caſe at barr the Common Law, 
adno particular Cuſtom doth warrant the ſurrender, and therefore it may be well done according 
tothe Rule and reaſon of the Common Law by Attorney. But it was Reſolved, That the Attorney 
ouht to purſue the manner and form of the ſurrender in all points according to the Cuſtom , as 
the Copyholder himſelf ought to have done 3 as if the ſurrender by the Cuſtom ought to be by the 
Roll, or by any other thing , or in any other manner, the Attorney ought to purſue it, And the 
Chief Juſtice (aid , That the ſtyle of Copyholder importeth 3.” Things : 1. Nomen, his Name : 
4%, Originem, his Commencement: 3. Titl. his aſſurance: his name is Tenant by. Copy of Court 


- Roll, for his name is not Tenant by Court Roll, but by Copy of Court Roll, who is the ſole Tenant 


by Law who holdeth by Copy of any Record, Charter, Deed, or any other thing. 2. His Coms 
mencement, ad voluntatem domini z tor at the beginning he .was but a Tenant at the will of the 
Lod; 3. His title or aſſurance, ſecundum conſuetudinem Manerii , for the Cuſtom of the Mannor 
lath fixed his eſtate, and aſſured the Land to him fo long as he doth his ſervices and duties, and 
rformeth the Cuſtoms of the Mannor. And therefore Danbie faith in 7 E. 4. 19. That by the 
Giltom he is as well inheritable to have the Land, as Tenant to hold his Freehold by the Common 
law, And it was Reſolved that the caſe was Rronger, becauſe the Letter of Attorney was made to 
toſe who were Tenants by Copy, 8c. of the ſaid Mannor. But it was agreed, That where an Infant 
MNtheage of 15. years may make a Feoffinent, that he cannot doe it by Attorney, becauſe that Cu- 
om which enableth a perſon diſabled by the Law, ought to be purſued, and an Infant can do no- 


| fling to paſs any thing out of himby Attorney, Vide 31 H. 4+ 33+ and it ſhould be hard, if men in 


\Pnfon, or ſick, or beyond the Sea, could not make ſurrenders of their Lands holden by Copy for 


_ Kyment of their debts, or preferment or advancement of their wives and children, &c. Note Reader, 


Us is the firli caſe I have known to be ad judged in the point. 
' 2, It was Reſolved , That when any one hath authority, as Attorney, to doe any thing, he 
Wpht to do it in his name who giveth the authority 3 for he appointeth the Attorney to be in his 
Pe,-and to repreſent his perſon 3 and therefore the Attorney cannot do it in his own name, nor as 
*SOwnact, butin the name, and as the a& of him who giveth the authority. And it was Obje&- 
©; That in the caſe at barr, That the Attorneys have made the ſurrender in their own names 3 for 
entry is, 20d idem IWillielmw, & Stephanus, &c. ſurſum reddat, &c, It was anſwered and Re 
Ired by the whole Court, that they have well purſued their authority > for firfi they ſhew their 
uuuy Lertey 


R, 3. and beforc the Statute of 27 H. 8. tor Ceſtui que uſe hath an abſolute authority to diſpoſe of 
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Letter of Attorney , and then they authoritate eis per pred. Literam Attornat, dit, ſurſum, req 
diderunt, &c. which is as muchas to ſay, as if they had ſaid, We as Attorneys of Thymg Comb 
ſurrender, &c. and both theſe ways are ſufficient 3 as he who hath a Letter of Attorney to by e 
ſcifin ith , I as Attorney to 1.5, deliver you ſcifin z Or I by force of a Letter of Attorney res 
ver you ſcifin 3 and all that is well done , and in purſuance of his authority : But if Attornes 
have power by writing to make Leaſes by Indenture for years, &c. they cannot make Indentyr 
in their own names , but in the names of them who give them warrant, But if a man by his =» 
Will deviſeth that his Executors ſhall ſell his Land , and dieth, there the Executors jn theix Fat 
name may ſell the Land for neceſſity, becauſe that he who giveth them authority by his wil Cwhich 
taketh effe& by his death) is dead and yet in ſuch caſe the deviſce is in by the deviſor. 


Miz:b. $ Jacobi. In the Common Plas. 


Henry Peytoe's Caſe. 


Exry Peytoe brought an Ejedione firme againſt Robert Chittie and Agnes his wife , and Ale 
H Derbyſhire, of a houſe and a Garden in Godalming in the County of Swrrey , upon a denif 


| made by Ann Hooke , 7 Aprilis, 8 Fac. Regi for 5. years , and that the Defendant the 10, dyyyf 


April in the ſameyear did cjet him, &c. And the Defendants pleaded , That after the faid Tye. 
paſs and Eje&ment, ſc. 10 Maii 8. ſupradif, apud Goldalming pred.talis inter Robertum& prefat Hy. 
ricum, tam de tranſgreſſione & ejeftiene pred. quam de omnibus aliis querelis , debitis, & debatic int ; 
ante tunc habit, fadtis, ſwe perpetratis, &c, habebatur Concordia that in fatisfaRion of themthefaid 
Kohert one of the Defendants ſhould pay to the Plaintif 67. 10 s. at the feaſt of St, Michal the 
Archangel then next following 3 and for the true payment thereof he:became bounden in an Ohlj 
gation of 131. and pleaded the performance thereof, and Receipt of the ſaid ſum at the Feaſt afre 
{aid; and'thereupon the Plaintif did demur in Law 3 and it was Objected, That this aQion of Z 
jefione firme is in the realty, and therein the poſſeſſion ſhall be recovered by Habere facia puſeſmem, 
and thereby the pofſeſſion and Inheritance ſhall be reveſted in the Lefſorz and the entry of thePlain- 
tif hanging his writ ſhall abate his writ, as it is adjudged in 6 Eliz. Dyer 2 26. for in thisaRion the - 
Term is to be recovered. So in an EjeGtone firme, ancient demeſn is a good plea, as is adjudged in 
Aldens Caſe in the 5. Part of my Reports, becauſe it taſteth of the realty. And in aQions concen- 
ing the realty, although it be but a Chattel, real accord isno plea3 and therefore it is adjudged in 
11 H.7.13-b. That in anaGtion of waſte againſt Leſſee for years, an accord executedis no plea, 
becauſe it is mixt with the realty ; by the ſame reaſon in an EjeGione firme, Alſo they did much 
rely upon 2. Rules put in the caſein E, 6, between Andrew and Boughey, Dyer 75, one, Thatin 
all caſes where nothing but amends ſhall be recovered in Damages, there a Concord with execution 
thereof is a good plea but in this caſe of Eje&ione firme, aliquid amplins & magis dignum ſhallb: 
recovered then damages, ſc. the Term. The other Rule put is, In all aQtions grounded upon 1 
wrong, as Treſpaſs, Conſpiracy, Maintenance, and the like, where nothing in certainty is dema- 
ded, nor to be recovered but damages, Concord is a good plea z but in this caſe the aQion is broupht 
for the recovery of the poſſeflion of a houſe and Lands demiſed in certain. But it was granted, | 
That if the Term incurr pendant the writ, there accord is a goog plea, becauſe that nothing ſhall 
be recovered but damages: So in an ation of watte againſi Leſſee for years in the teu; And 
Queſtion was made in argument amongſt the Serjeants, What ſhould be the reaſon wheielorewhet 
aman is bound to deliver a horſe, &c. or todoany collateral thing , wherefore the Obligee canno! 
by accord betwixt them, give money or other valuable thing in fatisfaQion thereof , 4s wells 
where he is bound to pay money, there he may give a horſe, or any other valuable thing in ſatif 
faction thereof. | 
And firſi it was refolved in this caſe by the whole Court , That the accord in this cale Was 3 
good plea : for in all ations which ſuppoſe the wrong, to be done vi & armis , ( where Caps 
Exigent lie at the Common Law, asit appeareth in 40 E. 3. 25. 35. H. 6.6. 22 E. 4. 11 Plow 
Com. in the Lord Berkjey's Caſe) there accord is a good plea, tor the redeeming of his body from 
priſonment, ſo that men may doe their buſineſs, which .is good for the Commonwealth. And R 
was obſerved that this aCtion of EjeGione firme includeth in it ſelf an ation of Treſpaſs, as it #Þ 
peareth by the commencement, the body, and the concluſion of the Writ 3 for this wrirdoth beglt 
$7 A, fecerit te ſecurum de clamore. ſuo proſequend, pone, &c. and in the like manner begins the wil 
of Treſpaſs 3 the body of the writ of Eje&ione firm. Dware vi & armis unum meſſuag. &C. intra", wr 
and the writ of the Treſpaſs is , Quare unum meſſuagium fregit, & intravit, &c. and all the addition 
in the EjeGione is, Et ipſum a firma ſua inde ejecit: the concluſion of both is, Et alia enorms® ny 
lit ad grave damnum.; and- therefore the Treſpaſs is a great part of the ation of Ejedione firm, 3 
the Treſpaſs and Eje&ment are ſo woven and mixt together , that they cannot be ſevered» 
without Queſtion in Treſpaſs accord is a good'plea., and by conſequence in an Ejediome firm: wu 
the entrie in an EjeGione firm, is, In pPito tranſg. & ejefiionis firme, And in 7 H. 4-6: its ho wa 
That by force of the A& of 4E 3, cap. 6, which giveth an aRion of Treſpaſs de bow! aſpo 
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{4 vita teftatoris, That the Executors ſhall have an Fjectione firm, of Ejecment in vita teſtatoris, becauſe 
the ame i5 an ation of Treſpaſs. And in 44 E. 3.22 the aGtion of Eject. firm. is called ation of 
Treſpaſs. And in 6 R. 2, Ejedione firm, 2, that 1t 1s an action of Treſpaſs in its natuxe:. Trinit. 
26 H, 6. Rot. 27..coram Rege, In an Appeal of Mahem, the writ is felonice, yet for asmuch as it con- 
ludeth Treſpaſs, accord is adjudged to be a good plea. And it was Reſolved , that. in Raviſhmenc 
of Ward, accord is a good plea : becauſe in the action at the Com. Law procels of Outlawry lay 3 
and ſo. upon the ſtatuteof Weſt. 2. c. 35. And therefore it appeaxcth, that this caſe is not like to an 
a&ionof waſte againli Leflce tor years, nor to the writ of \Rueare Ljecit infra.term;, which is , 
re ei deforceat, &c, and without vi & armis : and yet for as much as.in theſc allo; but a Chattel ſhal} >e 
recovered, is a good pleas: And therefore as to the calc of action of-waſte, in 13. H,7..,13. It was: "i 
(ered. that the Calc js ill printed, for 1.1 it had been adjudged in 1.1 H, 7. truly, the ſame, be-. 
would never have been. urged again by the Serjeants and Judges.in 13 H. 7.2. And in.16 H.7, Gf, 

7. in Fitz. it was. holden, That in an aQion of walic, 2gainli Leſlce tor years; accords agood pleaz 
which the ſame Judges would never have done, it they. themſclves had adjudged the ſame caleto the 
contrary in ſo ſhore time before, . Alſo diligent. ſearch by.the Prgthonotaries hath been made.far the 
Record of the aid caſe of 11. H. 7, and nonecan be found. And in F111. 6 E.6. Repaxted hy Serjeant 
Bendloes-it was holden by the whole Court in the Common Pleas, :That in an.aQion.of waſte againſi 
Leſſee for years, accord is a good plea. : And it waszcfolved, that the faid Rulein 7 E. 6. was con» 
(nant to the Law: ſcilicet, That where nothing but amends is to be recovered, in damages, there an 
xccord is a good. plea, but.the ſame doth not oppoſe, .That although a Chattel realor. nalare alſo 
to.be xecoyeredy.that. accard ſha}l be,pg plea . for in Detinue of Charters concerning Land in Fee, gs 
Freehold, the Charters themſclyes ſhall be recoyered,..and yet in fuch caſe accord is a. good plea, as 
itisholden in 7:E+:4-23. The ſanje Law of Detinue of a horſe, or other perſonal;goods;. And the 
other Rule is alſo true, bur as the-firſt,. the ſame, implicth not the Negative 3 for where certainty is 
tobe xecovered,..accord alſo.is a. good plea, as in the: cafeot Detinue of Charters ; In an aQionof 
—_ a Leaſe fox, years, there 1s a Cont aiognriens and yet accordis a good plea, as it-is 
holden in 47 E..:3-.324. and 10 H.7./24. 2 R. 3. Debt.io0. vet Ih 
And, in this caſe, to ſatisfic the {aid: Queſtion moyed amongſt the Serjeants, a difference was taken 
between a Condition -in fact to do a collateralaG, as to be bound in a Statute tomakea Feoffment, 
toyieldatruc accompt, and the like, for there accord with execution for money or other thing, is no 
ſawisfation to {aye the forfeiture of the Condition, for the Contra& being made by writing to doe 
ſuchcollateral a&;, cannot withoue writing in ſuch caſe be altered, as it is holden in 12 E. 4.23; 9H, 


7 


74-44. 8. Dyer.1; &c. But when. the;Condition-in a deed by the original contra of the partics 


isto-pay money, there by accord amongſt the parties, any other thing may be given in ſatisfaction.of 
themoney 3 for as the Philoſopher ſajth, Nzmmrs eft menſura rerum commutandarum, which agreeth 
witharule in Law, Res per pecuniam eftimatur, . &.non pecunia per res, and in this ſence it is true, 
qd pecunie obedinnt omnis : But it.is not ſo in, any other caſe3 and itis not material, whetherthe 
Money mentioned in-che Condition be a collateral ſum, or be parcel of the Qbligation, ornot 3; Fox 
nn be bound by Obligation in 200 Quarters of Wheat, upon Condition topay'207.the Oblj- 
noney;.although the money in ſuch caſe is collateral to the Obligation. And therefore if a man-en+ 

feth another by Decd,; upon condition that the Feoffor ſhall pay a certain ſum of money, &c.: the 
keoffor may by. accord betwixe; them give the Feoffee a Horle, or a gold Ring, &c, in ſatisfaQion; 
and yet the-mony in ſuch caſe is collatesal having reſpeR tq the Land, for if tender be made and rey 
; he ſhall never pay  the-money, therefore jt; is, a, meer collateral, .quia reprohata peexnia in hog 
' ul liberat ſolventem-;..and therewith agrecth, Lit. cap. Conditions, 79. b. Soif a man by Obliga; 
-tan-be bound-in;700 Quarters: of :wheat, upon condition to pay 50 Quarters, he cannot give money 


-grmay by accord betwixtchem, give to him a horſe, or a HOY Ring, &c,, ju fatisfaQion of the 


-Nother thing in ſatisfaQion thereof, becauſe the contract originally was not for money, bug for # 


"Hllateral thing}: and inſuch caſe if the Qbligor tendreth the ſame at the day, andthe other refuleth 
beſball plead the fame, -without-ſaying that be-is-yet-xeady, becapſe that Corn js Hounm periturim, 
_  aditis achargeo-the Obligor to keep it 3 and ſo was it holden.in2$ H.8. in the Common: Pleas 


'& Carrel hath Reported. Soif a man be bounded a Statute, Recogniſance, or Obligation, z + 
afterwards a defeaſance is made to pay a lefle ſum , now this ſum in the defeaſance is collateral 3 
and therefore if the Obligor tendreth the ſame at the day, and the ſame is refuſed, the Obligee 


-Thall loſe it for ever, as it is holden in 33 H.6. 2. and yet in ſuch caſe the Obligor by accord be- 


Wwixt them, may give a Hoſe, &c. in ſatisfaction of the money in the defeafance, for the Contract 

*WaSOriginally for money. But if a man by Contract, or Aſſ#mpſit (without deed) be to deliver 
4 horſe, or to build a houſe, or to doany other collateral thing, there money may be paid by accord 
nſatisfaRion of ſuch contra@ : For as a contra upon conſideration may commence by word : ſo 

Agpyepment by word for any valuable conſideration, it may be diſſolved; and ſo you will better 

Vhderfiand the reaſon of your books, in 12 H. 4.23. 33 H.6.2. 22 H.6.58. 7 E.4.4.b. 20 E.4. 
1.b. 3H.7.4 9 H.7. 4. 18. 16H.7. 13. 4H. 8. Dyer, 19 H. 8. 12. 22 E.3.5.4.26E. 3. 4n- 

Muty 45. Andevery accord, ought to be full, compleat, and perfcR, for if divers things are to 

performed by accord , the performance of part is not ſufficient, but all ought to be performed, 


Fe and therewith agrecth 17 E. 4.2. 6 H.7.10. Plow. Com. 5, Alfo if the thing be to be per- 
/ formed at a day to come, tender and refuſal is not ſufficient without actual ſatisfaQion and accep- 


lance. And accords are favoured in Law, becauſe that Expedit Reipublice ut '(it finis litium : & con« 
cordia parue res creſcunt, diſcordia maxima dilabuntur. Vide 30E. 3.4.22 E.4. 25, The Biſhop 
of Bathes caſe, 11 R. 2. bary. 243.16 E. 4-11. 19 Eliz, Dyer 356. And in a writ of Covenant for 
want of Reparations although the aKion is founded upona deed, yet it is mixt with wrong, for which 

uuuu 2 damages 
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damages ſhall be recovered, It was adjudged Paſch. 3. Jacobi 1033. between Edex and Blake , 4 
accord with ſatisfation was a good plea in barr, : p "_Y 

And it was Reſolved in the caſe at barr, That the accord and fatisfaftion by one ſhould dic 
charge all the EjeRors and Treſpaſſors. Vide 13 E. 4. 1. 35 H.6.6 H. 7.36H.6. tie Ban , 
And of antient time that the Term was recovered in Ejed. firm. appearcth by Bradon lib, 4, cap Fi 

f. 220, in traciatu de Aſſiſe nove*diſſeiſme. Difum eſt ſupra qualiter quis reſtituatur cum fuerit te ; 

"de libero tenemento ſuo. Nunc'dicendum eſt fi quis ejiciatur de nuſufrutiu , vel uſu O- habitatione aj, 
[80] ins tenementi quod renuit ad tegminitm annorum ante terminum Juum, And there againſt the Leſs 
vl Sith, That the Leſſee ſhall havea Writ of Covenant, and againſt his Vendee he ſhall have ; [Yn 

PR t infra terminum, and as well againſt the Leſſor as againſt a ttranger in EjeGione firme ; ang they 
de after he faith ,. Nox magis poterit aliquis firmarium ejicere de firma ſua quam tenentem aliquin 
a+ Vibero tenemento ſuo, & unde ft ille _ qu# tradidit ſeiſmam, id ejt, poſſeſſionem reſtituat eu 
damnis : Si autem -alius quam qui traddidit ejecerit , fi hoc cum autboritate &- voluntate trademir: 
w#terque tenetur boc judicio , unus propter fatium , alius propier autboritatem, $i autem fine volumy. 

te , tunc tenetur ejetior utrique , tam Domino proprietatis quam firmarto , firmario per illud reve Domi. 

no proprietatis per Aſiſam nove diſſeiſme. Et unus rebaheat terminum cum damnis , & alin libra 
tenementum ſunn ſine damnis. By which it appeareth how the Law was taken in the Reign y 

3- which was the time that Bratton wrote. In 3 E. 3. Quare eject infra terminum 4. it was adjudp. 

ed , That the Plaintif in this ation ſhould recover his Term and damages : And the like Jadg. 

ments are given in 18 E. 2. and in 20 E. 2. ibid, pl. 5, & 6, which agreeth with Bration, ary 

with him F. N. B. 197. And in 38 Af. p.9. And 12 H. 4. 10. in EjeGione cuſtodie the Termfay 

be recovered pari ratione in Ejecione firme. See 44 E. 3. 22. in Oyer and Terminer, And it Shol: 

den in 11H. 6.6. that although the Term be incurred pendant the Writ of Ejedione firm, the wi 

ſhall abate. 7. H. 4. 16. 12 H. 6.8. 33 H.6.42, 38 H.6.27. 7 E.4.6. 21 E.4.30.& 13H, 

27. that the Term ſhall be recovered in Eje&2one firm. And 14 H. 7. in an Ejecitone firme bryjt 

againſt a ſtranger in the Common Pleas , the Plaintif had Judgment to recover his Term, and 
thereupon the Defendant brought a writ of Errcr , and the Judgment was affirmed , and excy 

tion awarded to the Plaintif. - And in Anno 17 H.8, ſuch Judgment was given in the Common 

Pleas, That the Plaintif in an Eje&;one firme ſhould recover his Term and damages ; as [uſtce 

Fitzh. Reporteth'in his N. B. 220h. and the book of 6 R. 2. Ejefione firme is ill Reported, forit 
ſeemeth the Court agreed only to the ſaying of Belknap , That if the Leſſee be ouſted by the Leſſor, 

that he might recover his Term in a writ of Covenant : And afterwards in' the fame caſe Iehyp 

faith, That at the Common Law, it the Leſſee be ouſted by a ranger , an EjeQtone firmelicth ; 

And to what purpoſe was this Writ inſtituted , if thereby the Term ſball not be recovered, forhe 

ſhall not recover damages but for the Eje&ment only, Vide 19 H.6. 56.37 H. 6.8. oY 

And it was alſo Reſolved , Thatin a Writ of ®ware cjecit infra terminum , accord wazgood 

[5] plea. And afterwards in the principal cafe Judgment was given for the Plaintif, Note Reader, 

* the beſt and moſt ſecure pleading of an accord, is to plead it by way of fatisfaQion 3 andnotby 
way of accord; for it he plead it by way of accord, he ought to plead the preciſe executionthere- 
of in all, and if he fail of any part thereof, his plea is inſufficient 3 but by way of fatisfaQion he 

| ſhall plead no more, then the Defendant paid to the plaintif 60, 105. in full fatisfaRionof theſame 
aQion, the which the Plaintif received. Judgment, if he ought to have any aRion ? And the fame 
is well approved by the book in 19 H.6. 29. ina writ of Forger of falſe deeds ; Markbon Serjeant 
for the Defendant, by proteſtation that he did not forge , whopleaded , That the Defendant gave 
to the Plaintif a Gallon of wine in ſatisfaction of the aRion , which Gallon of wine the Phintif 

| did accept of, 8c. Judgment if Aion ? ' And Forteſcxe Sergeant of Councel with the Phintif, | 
Y | it is not any plea, unleſs you ſay, That there was an accord betwixt the Plaintif and Defendant, 
&c, Newton the cheif Juſtice who gave the Rule in the caſe , That is the beſt pleading which 
| Markham hath pleaded in my conceit, and ſubſtantial enough , for if he hath given che Plantit a 
Gallon of wine. for the Treſpaſs ,' which the Plaintif hath received , what would youthen have 
worg? Aud afterwards Forteſeue denyed the receipt of the Gallon of wine in ſatisfaQionof that 
pals, ks | t er 
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Parr IX. Agnes Gore's Caſe 


Mich. 9g Jacobi. 


Agnes Gore's Caſe. 


Ffore Fleming chief Juſtice , and Taxfield Chief Baron , Juſtices of Afſfiſe this caſe fell out be- 
B fore them in their Weſtern Circuit. Agnes the daughter of Roper married one Gore, Gore be- 
eamefick , Roper the Father in good will to the faid Gore his Son-in-Law , wernitto one Dr. Gray a 
Phyſician for his advice, who made a Receipt direfted to one Martyz his Apothecary , for an 
EleQuary to be made , which the {aid Martyn-made, and ſent the fame to the {aid Gore, Ages the 
wife of Gore ſecretly mingled, Ratsbane with the ſaid EleQuary , to the intent therewith to poiſon 
her Husband, and afterward 18 May ſhe gave part of it to her Husband, who eat thereof and pre- 
ſeatly became grievous ſick : The ſame day Roper the Father cat part of it , and preſenely became 
alſo fick , 19 May C. cat part of it, and became alſo fick 3 but all theſe recovered and are yet alive. 
The aid Roper obſerving the working of the ſaid EleGtuary , carried the faid box with the faid 
Eleuary , 21 May to the (aid Gray the Phyfician , and informed him of the Accidents , who ſent 
fr the ſaid Martin the Apothecary , and asked him if he had made the ſaid EleQtuary according to 
hisdirection , who anſwered that he had, in all things but in one, which he had not in his ſhop, 
butput in another thing of the ſame operation, which the ſaid Dr. Gray well approved of ;- Where- 

Martin the Apothecary ſaid , To the end that you may know that I have not'put any thing 
init, which I my ſelf will not cat , I will before you cat part of it, and thereupon Martia took 
the box , and with his knife mingled and fiirred together the faid EleCtuary , and took and eat part 
of it, of which he died the 22 of May following. The Queſtion was, it upon all this matter Ages 
had committed Murder. And this caſe was dclivered in writing to all the Judges of Exgland' to 
have their opinions in the caſe. And the doubt was, Becauſe that Martiz himſelf of his own head, 
without incitation or procurement of any , not only cat of the {aid EleQuary , but he himſelf min- 
gledandftirred it together, which mixing and fiirring had fo incorporated the poyſon with the 
EleQuaty, that it made the working more forcible than the commixture which the ſaid Agnes had 
made; For notwithfianding the mixture which Agnes had made, thoſe who eat of it were fick, 
but yet live, but the mixture which Martin hath made by mingling and ftirring of it-with his 
knife, made the working of the poyſon more forcible, and was the occalion of his death. And if 
this: Circumſtance will make a difference between this caſe and Saunders caſein Plow. Com. 474. 
wsthe Queſtion. | CT EES | 

And it was reſolved by all the Judges that the ſaid Anne was guilty of the murder of the ſaid 
Min , for the Law doth joyn the murderous intent of Agnes in putting the poyſon into the Elequ- 
ayto kill her Husband , with the event which followeth upon it 3 /e. the death of Martiz, and the 


putting of the poyſon into the Electuary is the occalion and cauſe; and the poyfoning and death - 


ofthe ſaid Martin is the event, quia eventus eft qui ex cauſa ſequitur , & dicuntur Eventus quia ex 
ewſu eveniznt, And the-ſtirring of the Electuary by Martix with his knife without the putting in 
of the poyſon by Agnes could not have been the cauſe of his death. | 4 

And it was alſo Reſolved , That if A. putteth poyſon into a Pot of wine, &c. to the intent to 
poylon B; and fetteth it in a place where he ſuppoſeth B. will come and drink of z and by accident 
C,(towhom A. hath no malice) cometh , and of his own head taketh the pot and drinketh of ir, 
of which poyſon he dicth , the ſame is Murder in 4. for the Law doth couple the event with the 
tention, and the end with the cauſe, And in the ſame caſe if C. thinking that ſugar is in the 
vine, ſlirreth it with a knife, and drinketh of it, it will not alter the caſe 3 for the King by reaſon 
of the putting in of the poyſon upon a murderous intent , hath loſt a Subje&3 and therefore in Law 

who putteth in the poylon with ill and felonious intent , ſhall anſwer for it. But if one prepare 
RatsEane to kill Rats and Mice, and other Vermine, and leaveth the ſame in certain places to that 


parpole, and with no ill intent, and one finding it cateth it, it is not felony; becauſe he who pre- - 


pacth the poyſon hath no ill or felonious intent 3 but when one prepareth poyſon , with a felonious 
Intent to kill any reaſonable creature , whatſoever reaſonable creature be killed with it, he who 
tath the i11 and felonious intent ſhall be puniſhed therefore, for he is as great an offendor, as if 
bi intent againſt” the other party had taken effet. And if the Law ſhould not be ſuch, this hor- 


rbleand heinous offence ſhould be unpuniſhed , which ſhould be miſchievous, and a great de- 
kin the Law. 
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Conney's Caſe. 
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cd for the rent, &c- behind, during his minority, and therefore he ſhall not have' his age, 64 


Mich. 9 Jacobi In the Common Pleas. 


Conney's Cale. 


Na Replevin between John Crane Plaintif, and Bartholmew Colpit Defendant, - which began -Thi 

| wit. 6 Facobi, Rot. 1611, inthe Common Pleas the caſe was ſuch ,. Heanry Conny Eſquite wy 
{ciſed of 2. acres of Land in Tidde St. Giles in the County. of Cambridge, by deſcent trom his Father 
in his demeſne as of fee, and held them of William Stermyn Eiquire, as of his: Mannor of Richard, 
by Fealty, and 13.4. rent, and ſute to the Court of the ſaid Mannor, 6c. William Stermyn enteggeq 
Foba Wellby Gent. in fee of the ſaid Mannorz to which tcoflment che laid Henry Conny then being 
within age of 21 years, ſc. of the age of 20 years did attornz and it this attornment were good of nog 
to bind the ſaid Henry to the payment of the ſaid Services, or not, upon a ſpecial verdict found at the 
Aﬀiſes in the County of Cambridge, was the Queſtion. And it was Objected, That this attornment 
ſhall not bind the Infant, becauſe jf it ſhall be good it ſhall turn to his prejudice, and the Law dog 
prote& Infants from ſuch prejudice during their minority, quia ferre in omnibus minori etati & uy 
ori ſub poteftate viri ſuccurritur , and when an Infant hath the Tenancy by deſcent he ſhall haye hi 
age in a Per que ſervitia 3 and in ſuch caſe when the Intant at full age attorneth, the Lord (hall-loe 
the arrerages during the minority, as it was collected upon the opinion of Thorp in 26 E, 3,63, Thep 
if the Infant ſhall not be compelled by the Kings writ to attorn during his minority, (Which trench. 
cth to his benefit to diſcharge him of the arrerages incurred during his minority; ) 4 fortiori his xe. 
tornment in pais ſhall not prejudice him, nor barr him of the previlege and immunity which the 
Law giveth him during his minority in ſuch caſe3 but they conceived, that it the Infanthidthe 
Tenancy by purchaſe, in ſuch caſe; he ſhould be driven to attorn, becauſe. that in caſe of his own 
purchaſe he ſhall not have his age : And in thecaſe at barr, far:as much as the faid Hemy had the 
Tenancy by deſcent, and was within age, his attornment ſhall not' bind him to charge him withthe 
arrerages during His minority. It was alſo Objeed, Thar if an. Infant who hath the Tenancy by 
deſcent ſhall be compelled in a Per que ſervitia to attorn , yet for as much as in the caſeat barr he 
hath taken his eſtate by Feoffment in pais of the Mannor, &c. and hath not taken his (tac by fing, 
upon which he might have a Per que ſervitia, his attornment in. pais ſhall not bind him, form 
as in this caſe he is not compelled to attorn. As to this, it was anſwered and Reſolved bythewhol 
Court, ſc. Coke Chief Juſtice, Walmſly, Warburton, and Fofter Jultices, That in the caſc at Barth 
Attornment was good, and ſhould bind the Infant... 

And firſtit was Reſolved by them, That in'a' Per que ſervitis againſt an Infant who hath the 
Tenancy by diſcent, that he ſhall not have his age, and the reaſon is , becauſe the Lord atfiri did 
depart with the Land, in conſideration that the. Tenant ſhould hold of him , and ſhould do hin 
ſervices, and pay to, him a yearly rent and the Tenant is in Law called Tenant peril ; bs 
cauſe the Law doth preſume he hath benefit and avail over: and above the ſervices which he doth 
and the rent which he payeth to the Lord 3. and therefore it ſhall be againſt reaſon and: the pur- 
poſe of the creation of thetenure, That when the heir hath the Tenancy peravail by geſcent that 
he ſhall not pay the yearly rent, &c.: which was reſerved upon the creation of the Tenancy; ad 
that is the reaſon that the heir of the Tenant, who hath the Tenancy by deſcent, may be difinin- 


Ma. Dyer 173.AndVid. 21 E, 3. Age $5. and in Avowry, and 7 E.2. Age 140. In a writ of Melnethe 
parol ſhall not demur for the Nonage of the Plaintif, becauſe it is not reaſon that the Infant ſhall be 
diftreined for the ſervices of the Meſne during his Nonage, and ſhall not have any remedy till bi 
full age 3 but foraſmuch as his Nonage doth not privilege him from the payment of rent during 
Nonage, the Law alſo will give remedy to him during his Nonage, But in a Writ of cuſtoms 
ſervices ( which is a Writ of right in his nature ,-and in which final judgment ſhall be give 
againſt an, Infant who is in by deſcent., the book in 6 H. 3. Age 1 48. is adjudged that he ſhall hare 
his Age. Soin a Ceſſavit againſt an Infant who hath the Tenancy by diſcent , he ſhall havehis 
Age , although it be of his own Ceffor ; becauſe he cannot know what. arrerages to tender 
Judgment, and this is a Writof'Right in his nature, and if he maketh no true render he 
loſe his1and , and ſo it is adjudged in 28 E. 3. 99. Vid. 9 E. 3.50. 14 E.3. Age 88. 31k 3: agt 
54+ 2 E. 2. Age 132. Butalthough an Infant do attorn in a Per gue ſervitia , it can be no miſchiet to 
him 3 for notwithſtanding his Attornment within age, he may at full age diſclaim to hold of him 
or ſay, that he holdeth not of him, or acknowledge that he holdeth of him but by leflec 5 
other ſervices, and therewith agree, 26 E.3. 63. 32 E.:3. Per que ſerv. g. and Age 33-V'- 23 
2. 4ge 77, & 78. 37 H.8. br. Attornment. And Coke Chief Juſtice cited the book in 43 F33 
Where in a wid juris clamat brought by an Infant within age , who ſaid that he held the - | 
for termof lite, of the leaſe of the Anceſtor of the Infant, who granted by deed , that he ſhou 
not be impeached of waſte, which he ſhewed forth in Court, and ſaid that he was ready f0 —_ 
ſaving to him the advantage by the deed 3 and becauſe the Plaintif was within age , Þc mn 
| know the Deed during his Nonage, it was adjudged , * he ſhould attend till his full % 
And further he ſaid, That he hath ſeen an old Report in writing, in 32 E. 3+ in which un 
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writ of Quid Furs clamat to compel the Tenant to attorn, the delay which is till his full age (which 


the Law provideth tor his benefit). ſhall not turn to his prejudice, and therefore by Judgment 'of 


Law (which doth wrong to none) he ſhall have aſmuch advantage as well for the arrerages of the 
rent, or for waitc done, as it the Tenant had attorned at the time of his plea pleaded. 2. It was Re- 
(ved . That although the Infant in the cafe at Bar was not compcllable to attorn, becauſe the 


Mannor was not conveycd by tine yet becauſe that by a mean he was compellable to attorn, ſc. if 


a fine had been levied, the attornment was good : And {o it is holden in 9 E. 3. 38. in Waſte; That 
though the husband out of Court do a thing which he and his wite may be driven todoby Law, 
the thing ſhall be cſtabliſhed, and therewith agreeth 8 E. 4. 4. 11 R.2. Waſte 98. and for that equal 

artition in ſuch caſe ſhall bind, the ſame Law, it the husband and wite attorn in pais to a grant by 
deed, theſame ſhall bind the wite, and therewith agreeth 15 E, 3. Attorament, 3 E. 3. 42.Sir Johz 
Boſviles Caſe, 44 E. 3+ Fines 37. : : 

3. Atcornmeat doth not give any intereſt, but is but a bare aſſent, and therefore 11 H. 7.13, it 
*-no Infranchiſcment to a Villain, and cannot be upon condition, as it is reſolved in Tookers caſe, 
in the 2 part of my Reports. 

4. The end of an attornment is to perfect a grant, and the Law doth favour the conſummation 
and perfetion of things 3 for the end is all Fints coronat opus. And with this reſolution agree the 
books in 72 E. 4. 3-& 4. where it is holden, That Tenant in tayl, an Infant, Feme Covert may 
hebound by an Attornment gratis in paisz And in 18 H.6. 2. Forteſcue holdeth 3 That if one 
granteth the ſervices of his Tenant who is within age, who within age attorneth, ſhall he be after- 
wards in an Avowry admitted to ſay that he was within age at thetime of the Attornment ? I ſay 
not, for he did but that which he ought to do, therefore the Attoxnment is good, And afterward 
Judgment was centred for the Avowant accordingly. Xo; 


Paſch. g Jacobi. 
Pizafoath Caſe, 


Error. 


- 7 Jac. Regis, Rot. 533. in the Kings Bench 3 Edward Pinchox, and Richard Weſton 
Knights Executors of Ferom. Weſton Knight, Executor of Roſe Pinchon were Plaintifs againſt 
Th, Legate Eſquire, Executor of Foha Legate Defendant, in an acion upon the caſe, And decla- 
rd where the ſaid Roſe 7 Feb. 1595. mutud dediſſet & accommodaſſet prefato Johanpi Legate 200. 
kgdis monete Angliz, idem Johannes in conſideratione inde adtunc & ibidem ſuper ſe aſſumpſit , & 
frefate Roſe in vita ſua fideliter promiſit, quod ipſe idem Johannes Legate 2001, lagalis monete An- 
iy eidem Roſx, executoribus, vel adminiftratoribus ſuis, cum inde requifitus eſſet, hene & fideliter 
there &+ contentare vellet, 8&c. ac licet bona & catalla que fuerunt pred. Johannis, Legate tempore 
mortis ſue ad manus pred, Thome poſt ipſius Johannis mortem, devenerunt, & adhuc in manibus ip- 
fu: Thome exiſtunt ſufficientia, tam ad ſolvend. & exonerand. omnia debita & funeralia expeuſ. ejuſ- 
dn Johannis quam ad ſatisfaciend. predit. Edwardo & Richardo, de pred. ducentis libris., non. ſol- 
wr. &&c. The Defendant pleaded that he made no ſuch promiſe 3 and -it was found for the Pla ifs, 
and upon the verdi& Judgment given for the Plaintifs : Upon which Judgment a. writ of Error 
was brought: And in this caſe the Principal Error which was aſfigned was, That no aQion upon 

the caſe upon an Aſſumpſit for the payment of the ſaid debt lieth againſt Executors. + 
And it was urged for the Plaintif in the writ of Error, That the a&ion did nothie 3 for it is a 
xxim in Law, That Executors ſhall not be charged with a ſimple contra&, and that for 2 rea- 
ns; one becauſe that by the preſumption of Law they cannot have knowledge neither of the begin- 
ning of the debt, being by word without writing, nor of the continuance of it, becauſe the Teſta- 
tormight pay him privately betwixt themſclves, and therefore it is adjudged im15 E. 4+. 16, That 
aaQion of Debt lycth not againſt Executors for the meat and drink of the Tefiator, although it 
beof neceſſity, and for which an Infant ſhall be bound for his contempt 3 as it is holden in 18 E. 4. 
2, and 21 H, 6. 31.b,Vid. 41 E.3. 23. 25 E. 3.40. Sono aRion of Debt licth againſt the Exe- 
"utors of the Lord for the ſurpluſage of the accompt before Auditors, for the realons and cauſes 
Uoreſaid 3 and theſe are fironger caſes than the caſe at the Bar: And if an ation upon the calc ljc 
$anſt Executors, the ſame ſhall impugne the ſame Maxim at the Common Law 3 for every con- 
tra executory doth imply an Aſſiempſit in Law , and by conſequence the Executors ſhall be charg- 
«d with every Contract executory, which ſhall be dircQly againft the ſaid Maxim. Alſo another 
taſon was added , That this aQion upon the caſe upon Aſſumpſit , is a perſonal ation, and dicth 
Vith the perſon, and therefore lieth not againſt Executors no more than if a Gaoler ſuffereth one 
To. is in Execution to eſcape, the Plaintif might have an a&ion upon the caſe at the 
ommon Law againſt the Goalerz but after the death of the Gaoler no a&ton licth _— 
215 


aſe the Infant when he cometh to his tull age, and the Defendant doth attorn by Judgment 
f the Court, that the ſame ſhall not turn the Infant to any prejudice; for although that the Attorn- 
eſs be after his full age 5 yer toraſmuch as no Lachciſe was in the Infant 3 but that he brought his 
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his Executors, for that was grounded upon a wrong, which dicth with the perſon, Vid 41. 4 
P. 15. and 40 E. 3. Execmtors 7 4 | 

And this caſe depended in conſideration divers Terms, and aftcr many arguments by Counſet, 
both fides, and conference amongſt 'the Judges, viz. Coke Chict Jultice of the Comman Pleas 
Tanfield Chicf Baron, Warbarton Jtrftice, Baron Snigge, Baron Altham, Foſter Juſtice, ang Bao 
Bromely, It was reſolved by them alF##2 voce, aullo contradicente, That the aGttion upon the cab 
the caſe at Barr did well lie againſt the Executors, and that not only without impugning | n 
Rule or reaſon of Law, or any book Refolvcd in the point, but alſo well warranted ang confirms? 
by diverſe authorities in Law, Judgments, and Reſolutions Jate and antjent. Ard as tg the gl, 
jeRions which have been made ( for the confuting of them isa conhrmation that the aQion doth 
well lie.) It was anſwered , That the faid book in 15 E. 4. is , That Dcbt lyeth no 2palnj 
Executors upon a contract for meat and drink of the Teſtator , but the reaſon thereof Is not 
( as hath been urged )-becauſe the Executors cannot have knowledge of the contract , ng; o the 
continuance thereof, becauſe the Teſtator might - have privately paid it : But the reafyoy gf the 
Law which is given in the book in the ſame Caſe is, becauſethe Tcliator might haye w,y, 
his Law. it was ruled that the Plaintif ſhould take nothing by his Writ. And the like Jadgenn 
is in the ſame year, fol. 25.4. Thatan action of dcbt lieth not againſt Exccutors ( and the reaſon 
of the Judgment is) for know, That a man ſhall never have an action againſt the Executors (whe, 
the Teſtator in his life time might have waged his Law) and the reafon thereof is becauſe the Exc- 
cutors ſhall be deprived of the benefit of waging of Law, it an action ſhall lie againſt they; Which 
reaſon ſtrongly proveth, that in the caſe at Bar the action-will lie againſt the Executors, beegys 
the Teftator in an ation upon the caſe againſt him , could not wage his Law and therefore his 
Executors ſhall not be deprived of it. But if a priſoner in the Tower for Treaſon hath mext ang 
drink from the Lieutenant, and dieth, the Lieutenant ſhall have an action of debt againii his Exe. 
cutors for the meat and drink of the Teſtator ,, and the reaſon is , becauſe in ſuch cale the Teſtargr 
could not wage his Law, as it is adjudged in 27 H. 6. 4.in Thomas Bodulgates Caſe, and the ra. 
ſon why no wager of Law lyeth in ſuch caſe is, becauſe that every Gaoler ought to keep hisPrj. 
ſoner in ſalva& ara Cuſtodia, ſo that ſuch Priſoner by thejCommon Law ſhall avoid a decent caf 
and a fine levied during his impriſonment , becauſe the Law preſumeth that he , in reſpett of his 
firi& keeping cannot have knowledge of a diſleifin or a fine to command an entrie, or claim tohe 
made, and therefore the Keepers in a manner are compelled to tind viduals to his priſoner; and 
therefore the priſoner ſhall not wage his Law in ſuch caſe. But if A.agreeth with B. for his Commons 
by the week or month, &c. there in debt brought againſt A. he ſhall wage his Law 3 as the books 
are adjudged in 22 H, 6. 13.6. 9 E. 4.1. Vid. 39 H. 6.18.6. If a Vidualer or Commonſnnkeeper 
bringeth an ation for his gueſts victuals delivered to him, the gueſt may wage his Law; fora Vidu- 
aler or Innkeeper is not compellable to deliver victuals till he be paid for them in hand. Andthere- 
with agreeth 10 H.7, 8.0. . 

Inq H. 6. 19. b. R. G. brought an ation of debt of 10 marks again(it Tho. Timberbul, and others 
executors of William Webbe, and declared that the Telſtator had retained the Plaintif with him tor a 
year, in the art of limming| of Books, paying 10 marks by the year ; and there Martin held that 
the'aQtion was not maintainable againſt the executors, 'and took a difference between thecaſed 
a Labourer and a Limmer 3 for .a Common Labourer ſhall be forced to labour in deſpite of him, 
and his ſalary is certain by the Statute, which it is not 'reaſon the ſervant ſhould I by 
the death of his Maſter, where he was bound by the Law to ſerve, which ſhall not be ſaid hisde- 
fault, but the AR of the Law'3 but in the caſe of a Limmer he was not forced by the Law toſerie, 
and fo when he made the contract it was his own aQ and folly , and not the a& of the Law and 
he might have taken a ſpecialty : And the opinion of Martiz in this caſe is good Law ; But thc 
true reaſon of his difference is, becauſe that in this caſe of a Common Labourer, the Teliaor 
could not have waged his Law., as he might have done in the caſe of the Limmer. And thelane 
| JOB in 12 H, 6, 48. Where the Gardian of the Friers Minors of Coventry brought an tion 
of debt againſt Fo. Burton of Coventrey Executor of oh Goot, and declared how the ſaid Job! 
Goot retained at Coventry John Bredon', one of the Friers of the ſaid Gardian in the ſaid houſe, by 
licenſe of the Gardian, to ſay Male for him by the year 3 and alfo did retain him to ſay Saint &7% 
gortes Trental in'the next year after, and ſhewed'in what ſervices Saint Gregories Trental did con- 
4ift , taking for the ſame 405; and within 4 days after Joby Goot dicd , and made the Defendant his 


; "Executor, and theſaid Fobn Bzrton granted and gave ſurety to pay the ſaid ſum todo the {aid fer- 


[5] 


vice, according to the Reteiner of the Teftator 3 which divine ſervices he had done according t0 
the faid Reteiner 3 and that the whole (allary was behind. And there a good difference is taken. 
A Labourer may have an aQjori of Debt againſt Executors, without a ſpecialty , becauſe be {ball 
be forced to ſerve if he be required by the Statute, and the Teflator ſhall not wage his 2W 
'fuch caſe, becauſe the Labourer ſhall be bound to ſerve him :. But here a Pricfi or a Frier 1500 
bound to'ſetveby no Law in ſaying Maſſe, if he will not agree to it 3 and for this cauſe tbc Teſts 
tor might have waged his Law , and inevery Caſe wherethe Teſtator might have waged his LaW, 
the aQtion ſhall not be maintainable againſt his Executors, without a ſpecialty 3 for the Execvtor 
cannot wage their Law of 'anothers Contra. And thatis the reaſon that a £0 minus liethin the 


Exchequer for the death of the Teftator upon a fimple contract , becauſe the Teſiator himſelf could 


not in ſuch cafe wage his Law: and yet it maybe ſaid, that the Executor cannot by preſumption 4 
Law have knowledge of the beginning or continuance of it 3 but theſe are not material, ior! 


wager of Law is the true reaſon and cauſe allowed by the Law. And therewith agrecth $145 
fey 66.32 Hi 6, 24. | 


In 


i Pinchor's Caſk. 68. 


In 2 H. 4+ 14 Þ. Lawrence Saint Martin retained one for the term of his life in time of peace and 
war, for 51. p&r annum, which ſervice he as a Servant did for 2 years, for which he brought his 
ion of debt againti Jobs Felton and others Executors of the ſaid Lawrence Saint» Martin, and 
| Judgment was given againſt the Plaintif, for the reaſon, and upon the difference aforeſaid, Vid. 

H, 6. 18. b. And therefore the Judgment in Slades caſe (which was reſolved by the advice of 
all the Judges 1n the Exchequer Chamber in 44 Eliz, as it appeareth in the 4*h part of my Reports 
in effe& doth over-rule this point. For if an action upon the caſe upon an Aſſumpſit lieth upon every 
contra executory, thereupon it followeth, that foraſmuch as the Teftator cannot wage his Law, 
that the ation ſhall lie againſt his Executors 3 And therefore alſo it is true, That an aQtion uport 

Aſumpſit made by the Teſtator, ſhall lie agaiſi Executors, becauſe in ſuch a&ion the Teftator can- 

not Wage his Law+ as in the ſame caſe, an action of debt lieth not againſt Executors, becauſe in 

ſach ation the Teſtator might have waged his Law. So no birthright or privilege of the Sub- 
ie 1s taken away by this reſolution, but thereby Juſtice and Right is advanced, for as mich 
as the Creditor ſhall be paid his jult and true debt. And the Executors who in truth have the 
goods in another right, ſc. to pay debts, &c. of the Teſtator, ſhall not convert them to their pri- 
vate uſe, without paying the juſt and true debts of the Tefiator for that ſhould be againft Juſtice 
and Right, and againſt the Office of Executors, who are but Miniſters and diſpenſers of the goods of 
the dead 3 and notwithſtanding the death of the Teltator the debt doth remain, for death js no diſ- 
charge of the debt, and it ſhould be a gtcat defet in the Law, that no remedy ſhould be given for 

it, Guria Domini Regis deficere non debet conquerentibus in juſtitia perquirenda. Weſt, 2, cap. 24. Vid. 

. Dofjor & Student Iib, 2. cap. 10,.& 11. Debts due by Obligation ſhall be paid By Executors be- 

fore debts by ſimple Contra, and debts by ſimple Contra&t before Legaciesz which proveth that 

the Debt by ſimple Contra doth remain due and payable after the Teſftators death, and that 
it ſhall be paid before Legacies, for which remedy is given in the Eccleſiaſtical Court, And there- 

Ran 2 OS 2 - ogy debts by _ ng ſhall be paid before the reaſonable part of 

e Wite an lldren. F14.:2 E., 4.13. 2 1.6.10. 5 ARES 

As to the other Objection, That this perſonal action of Treſpaſſe upon the Caſe digth with the [ 85 ] 
perſon: Although the ſame is called a- Treſpafſe, in reſpe& the breach of promiſe is alleged 
to be mixed with fraud and deccipt to the ſpecial prejudice of the Plaintif, and for this cauſe it is 
called Treſpaſſe upon the caſe yet the ſame doth not make the a&ion fo perſonal, and an+ 
nexed to. the perſons of the parties, that the ſame ſhall die with the perſonsz for then if he to 
whom the promiſe is made dieth, his Executors ſhould not have any action, which no man will 
afirr, And an = ſur Aſſumpfit upon good conſideration, without ſpeciality to doe a thing; is no 
more perſonal, Jc. annexed to the perſon, Then a Covenant by ſpecialty to do the ſame thing. 

Now for authorities in Law, Judgments and Reſolutions, 1. The Caſe in 3 E. 3. Itin North: 
cited in Norwood's cale in Plow, Com. 183. in the caſe of Debt. The caſe in 12 H.8. 11. which is 
ented Mich, 12 H. 8. Rot. 40, Between Oliver Cleymond Plaintif, and Robert Vincent, and Thomaſin 

Wiſe, Re——_—_ of oy Teſtament of Robert Penſon Defendants 3 the Record of which, Caſe I 

” on ; An > - - -onjroranc declarcth, That where Communication was had between one 

: py 7 on _ p e 4 : zver for 6 barrels of Salt Salmon froin the Maze of the ſaid Oliver 

Woe va " i wa +» age by the (aid Roger to the laid Oliver, the ſaid Robert Penſon de- 

med and mild for himſelf vip. : —_—. _ __ pn 1 as _ | 

vida ſex libras pro barrellis & piſcibus —_ pay Olivero vr gn. 6 4p Figurti x 
 Ofideliter ſolvere & contentare debuiſſent, idemque Oliverus difi es 1 _ 2 

akon fide adbibenr. bend & wnraanale Gio wedkilianetl IT”, Ro: 

mn d;91; Roberti Pe c #, bona & mercimonia ſua predifia prefat, Rogero ad defiderium & requiſiti- 

We endides. tredidir &+ debiherents, bi fa. pro pred. 6 libris fibi ut prefertur ſolvend. adtune & 

| ere a" _ RE PR—_ that the ſaid Robert Penſon in his life, nor 

nn chaclaof _ - _ pay t _ 60. &c. and alleged in the Declaration, That 
| 409-4 ane rt - - nx ” oe to pay the ſaid 61. and all other the ſaid 
tare converted to 75. ryaah af ot bi q _ - - L ONITOOY partie. pres, 

ON ems taſtes in Lew? to helen ace bony Lars RE 

That the faid Robers Penſsn did got affume and promiſe t 0 CEE ,.. 

Which iſſue was joined and tried þ f - Si '7 bn Fix wn it rein 46g — Mae, 

A ES 

"1 Jery; omg bag gondgrgors atapared f o nn arn  rncdgr 

a cet ones fea erent entred. Es Juper boc viſie O' per: Cur. Domini Re- 

©2571. HWA "= ws = us &- ſingulis premiſſis, maturaque deliberatione ſuperinde habit, con- 
; 628 ; [4n pr: -; m_ recuperet verſus prefat. Robertum Vincent damns ſus pred, per 
4p fees wie * Kh - Prins I have Reported out of the Record it ſelf at length, 

the Kings Bench' with fo ne F lib a br Sh ; b NR NOT S 
| Folger of profound A vm e n eration by Sir Fobn Fineuzx, Conisbie and his Companions, 
7-199 0, diſraced b = e {Sf an ANY upon Record in force it ought not to be diſcredi- 
2 hry.r on A R_ m_ 8 t Judge, _ a ſudden motion at the Barr, And it is to be 

ſhould lie axainf "ig My y; . . c _ Knightly gave the true reaſon why no writ of Debt 

ky gre pan grams : _ e the Teſtator might have waged his Law, and the Execy- 
_ xp reeaggdbag Sora my ey are not wy: in an ation of Debt. And Kzightly fur- 
ore prod analrmes . «b : A _ courſe, That the Kings Debtors ſhall have a ©xo minus 
te Came Judge anf their debtors, who were indebted to them by fimple Contra&z To which 
ge anſwereth, that it is not fo, and there is no ſuch courſe in the Exchequer 

XXX and 
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and the Law is otherwiſe 3 which is apparent by that which hath bcen ſeen ſajd before, that th 
Tugde denied (vpon the ſudden) the Law in this pointz And it is the Common courſe jn the e 
cheguer. Which Judgement being given, Was a leading calc to many others, not onely in the a 
Bench, where the Judgment was given, but alſo in the Common Pleas 3 And therefore Hill, vr 
$. Ret. 306. in the Common Pleas, an action upon the Caſe upon 4ſumpſit of the Teftator fo, debt, 
was brought againſt Executors, who pleaded, Fully admiyiſtred, &c. And in the book of En. 
trics, tit. Aion wpen the Caſe, Diviſion de Debt, pl. 2. Acticn upon the caſe in the Kings Bench 
apainlt Executors, upon Aſumpſit wade by the Teliator, 5 Martii 28 H, S. upon (ale of Corn « 
him. And ibid. p.3.anvother Action upon the caſe in the Kings Bcnch againſi Adminiſtrators we 
Aſſumpſit by the Teltator, 28 Marti 31H, S. upon a contract for Carpenters wares : And ibid in 
the diviſion of payment, p. 2. the like action in the the Kings Bench by E XECUtCrs again(} Executgrs 
upon Aſſumpſit tor repayment of moncy which was before delivered, it a Marriage took not fg 
And many actions more you may fee in the Court of Common Pleas, Mich. 15. & 16, Fj, y 
1959. in the timeof Six James Dyer, An aCtion vpon the calc by Henry Beecher and others, Exe. 
cutors of Henry Beecher, againſt Ann Montjoy, adminiſtratix of John Bonubam Knight, upon Aſſumy| 
of the Adminittratrix, in conſideration that the adminiſtration was committed to her, and that lhe 
hath aſſets to pay.G&c- sſſumpſit ſuper ſe ad ſolvend, 59 1. in which Sir John the Intcſtate wag indebteq 
to the ſaid Henry Beecher the Tefiator. The Detendant pleaded Non aſſumpfit, and found 22ainſ 
her, and Judgment was giren generally, and not de bonis defarnti. Which Judgment prove) 
that the debt periſhed not by death,: and that the Adminiſtrator was chargeable to pay it, other. 
wiſe there was not any conſideration. Paſch. 24 -Eliz; Ret. 1530. in the time of Sir Edmund 44. 
derſon chief Juſtice of the Bench. In 'an aQtien upon the caſe by Johan Michel, Exccutrix of Rofe 
Michell, againſt William Viall and others, Executors of Fobn Arundel Eſquire, upon Aſſnyft mg; 
by the ſaid John Arzxndel; in conſideration that the faid Rafe Michell in vita ſua vendidiſit gs, 
liberaſſet eidem Jobanni diverſa mercimonia, &c. ſuper ſe aſſumpſit, to pay, &c. The Defendant 
pleaded, That he made no ſich protmiſe, and. Judgment was given De bonis Teſtatori, Jrigy, 
27 Eliz, Rot. 107. Inan aQion upon the caſe by Horue againſt Borough Executor of Borough, upon 
a promiſe made by the Feſtator in conſideration that the PJaintit had fold to the Teſiator, hug 
catalla, &c. aſſumpſit ad ſolvend. &c.' and. upon Non ſum Informatus pleaded, Judgment ws gin 
for the Plaintif. - And a multitude of: Judgments have been given inthe Kings Bench in the like 
caſes 3 and the Judges relyed much upon' the caſe in Hil. 4 & 5. Phil. & Ma. in the Kings Bench 
between Norwood and Rede, Plow. Com, 181. where it appcarcth upon a demurrer in Law .y 
the Declaration, It was adjudged, That the ation vpon 4ſ[umpſit made by oF Tefiator; was 
maintainable againſt the Executors, upon a Contra for Wheat: in which caſe the Judgment gi- 
ven in 12 H. 8. in Cleymond's Caſe, is approved. So that upon all theſe Authorities, Judpmentsand 
Reſolutions, and for the reaſons aforeſaid being 3. 1, That the Teſtator could not waye his Law; 
2. That after the death of the debtor the debt.doth-xemain, and that it ſhould be a defe&in the 
Law, it no remedy ſhould be provided for it : 3. Itis more conſonant to Juſtice and CommonRight, 
that the juſt debt ſhould be paid,-then that the Executors, who have the goods in anothers Right 
ſhould convert the goods to their private uſe, without payment of the Teſtators debts; It was un- 
animouſly upon long and mature deliberation adjudged, . That. the Judgment given in the Kings 


Hr er 
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Bench ſhould be afhrmed. And you who make payment or other ſatisfaction of debts, takeacquit | 


tances, or ſufficient proof of the payment or ſatisfaction thereof, otherwiſe you or your Executor; 
or Adminiſtrators ſhall be in danger-to pay the ſame again. 4, 
Laſtly, It was Reſolved in this caſe,. That he needed not averr that the Defendants had aſſetsto 


. pay Legacies; as'it was Reſolved-alſo in the Caſe of- Norwood and Read, for debts upon ſimple Con- 


traQ, are to be paid befare Legacies. And the. Report of the ſaid Caſe of 12 H.8. as totheaver- 
ment for payment of Legacies is not. warranted by the Record 3. For in the Record the avenient 1s 
onely taken that the Exccutor had Aſſets to pay all debts. | And in Mich. 29 & 30 Elis. in anaGii- 


; on, upon the caſe brought by Codington againſi:Hwlet, as Executor, &c. upon an' Aſ»mpſ#made by 


the Teſtator for payment of a debt, the Defendant pleaded Now afſſempſit, and it was found again 
him; and in arreſt of Judgement it. was moved, that the Declaration was inſufficient, becauſe the 


Plaintif had not averred that the Defendant bad Aﬀets to ſatishe the Teftators debts. And it was 


adjudged by Sir Chriftopher Wray, Sir Thomas Gandie, and the whole Court, that the Declaration 
was good cnough 3 and that the ſame ſhall come on the other part; ſc. on the Defendants patt.' 4 
in an aGtion of Debt againſt Executors,. or againſt the heir, no ayerrment is in the Declaration tit 
they. have Aﬀets, and the Law intendeth 'that every one will in diſcharge of his Conſcience leave 


. 


Aſſets to.pay all his debts, which he ought to pay.toany one. 
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Hill. g. Jacobi. In the Kings Bench, 


Rot. 1112: 


Wile Bane's Cale, PT TER TH 7 "Yu 
) 
T {liam Banes brought an aQion upon the Cafe upon an Aﬀompſo a ainft Board Pain and 
Mary his wife, and declared; That where William Hmvet'was indebted to the Plafntif i 
71. which the Plaintif had lent unto him; z that the ſaid William Hurvet made his Will, and thereo corks: 
"ade the ſaid Mary Executrix, and died, and that thedaid Mary'did take upon her the chargeof the 
willz and that ſhe was poſſeſſed as Executrix of an Intereſt of 4 Term for divers years yet to cottie 
of certain gardens, and ofa Bowling alley in Moor fields in the Pariſh of St. Levirratdr in Shoreditch in 
the County of Midd. The ſaid Mary perectving chi faid William Boner would ſiic her for not payir 
the ſaid debt, "in confideration' that the ſaid William Banes atthe tequeſtvf the faid- Mary pars 
not trouble or ſue the ſaid Moby for the faid 770. but would defert the" paywietit Pact 204 ell wr_ 
m7 following; aſſured to pay the ſaid debt at the faid Feaft,” of btherwile the fa 
there would affign to the (aid William Banes for his ſecurity in that pare for paythetit Fro Lal 7 
althe interett of the term of years aforeſaid, &c. in default of payment of the faid'971; an 
that the Plaintif did not trouble or fue her, &c. and that at the aid Feaſt did: 1 he her tnoney 
nor-made aſſignment of the ſaid intereſt 3 and afterwards the ſaid May trarrfed he he fatd Ed. Pail? 
| The Defendants pleaded Nor aſſumpfit, and it was found againft'therti to the daihages of 88. Nee 
upon which a general Judgment was given againſt Fd.Pain and his'wite, ſe. that the Plaititif ſhuts 
recover againſt them his damages : Upon which Judgment, che Defendants brougy oa a oe 5 or 0! 
in the Exchequer Chamber, by the Statute of 27 Elis. e.'9.” And the pi 
was becauſe the Plaintif hath not averred, That the Executrix Had affets in VR £74) rio 7 
of the Aſſumpfit made of the goods of the dead amoritting to the' value of the relng: 5 god if th& ng 


not; then/it is but »#dam patium, for there is no Contideration to Charge her, nbr"to Vitid Her to her | 


promiſe; and ſo much the rather, becauſe by this ptotiiſe ſhe ſhall be cftatged Loud pe Fa , and hot pm 
jy of the goods of the dead: hd; therefore, becitife the Aſſuwmpſit th | 
ferreth the charge of her as Execittrix; into another Right to hs as q- het proper. d, 
ſped o her promile, reaſon requirerh, that there vughe! © be forme good Cottfi 
cannot be, if ſhe hath not Aﬀets. © © a 
Bur it was Reſolved by all the: Judges of the Coriiion Plets and Barons of | tH 26 
the Declaration was well enough, for it ſhall be interided prime facie; that th 
thtefore in debt againſt Executors, or againft the'heir, the Pine Wan non 
ibn, that they have Aﬀecs, for the'Law doth preſathd char fthris facies 3 for che 
tathe Tettator or the Anceſtor will not lays SE charge. | 
k#16veth benefit to diſcharge it. * And the Co tion fri 1 
#much as if a Stranger had ſaid to the PlaintiE forbear your debt wothe: 
weil Michaelmar,/and at the faid Feat I will p4 oh > yoar-dtl deb | that ag WET: 


be ah t cannot be any bencht rothim who'm Conſens 7 tl in 
| as in e 


to-forbear his fate and: dutie, it is a $00d 
maketh the promiſe for another hall be ale re TDO his own pr TroT | - Ry 
ray and miketh fuch raed the debtis die b 7 blo 1 rfpht of his Exebict 


| Ttropar vis AGmeggs Zoe 
4 ; mie 


. Mig Reidence; om A oyys —_ been fe heh cath. 
"ration" fov co-forbear the debt where he ee jd, 'or with which the ws: otic 
ny benetir' to the Defendant, nor dariiage ev/ this Platgtle. * AH the cafe it bate'w; 


- #7; Becauſe the Defendant di promiſe ejthex-to/'p 'the on erpirin a * 
Leaſe which ſhe had as Execntrix, for it wasfn her Fletion fo'« 66 WAkcfts th wou 
ONote that the principal _ is refolyed i itr both Courts. uh ca 
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Hill. 9 Jacobi In the Chancery. 


Sir George Reynel's Caſe. 


E Caſe in the Chancery, between the King and Sir George Reynel , heard before th 
[95 | T 7 nts Coke chief Jullice, Tanfield chict Baron, Warburton Juſtice of the Common om 
and Sir Fames Altham one of the Barons of the Exchequer, was ſuch, Edward Peacok had and helg 
the office of the Marſhal of the Marſhalſea before our Lord the King for the term of his life, The 
King that now is, 2 Sept. in the 1. year of his reign, granted the ſaid ofhce to Sir James Elpbinfoy 
[hb] now Lord Balerinoth, and to his aſſigns for 31 years in Reverlion, who 26 Jan. 2 Facobj by Deed 
aſſigned the ſame to Henry Spiller 3 Ed, P eacock died 7 Decemb, 3 Fac. who deputed Sir George 
Reynel by word. to exerciſe the ſaid office as his Deputy at will ; and afterwards in Zayyayy (1. 
lowing Henry Spiller by his Deed aſſigned the ſaid office to Sir George Reynel. Andit WA further 
found by force of a Commiſſion under the great Seal, and returned in the Chancery, thatir George 
Reynel had committed divers forfeitures of the faid office by ſuffering voluntary eſcapes of p;;. 
ſoners,&c. And the only Queſton which was argued at the bar in the Chancery by order of Coyee 
was, If upon this office the King might ſeiſe without a Scire facias, (for no queſtion was made upon 
the validity of the officez ) But after the Arguments I moved, It this office might be granted f@ 
gears, or not. | And then the Lord Chancellor conceived it could not, but detired us to conſider 
of 2, points. 1. If the King might iſe without a Scire faciss 3 and 2. It ſuch an office might 
be granted for. years. And we took advice thereof till this Term 3 and in the vacation 4 Jud: 
ges ſeverally did conſider of 2. points, and in the beginning of this Term we met and conferred 
together. = | 
| F And as to the firſt it was Reſolved by us, That the King might ſeiſe without ſuing forth ary 
Stire facias for. the reaſons and cauſes. which Coke chief Juſtice delivered this Term openly in the 
Chancery. . And becauſe that divers Authorities were cited at the bar, and fome fcem to contradig 
the other, he made Report in this manner. 1. In ſome caſe the King ſhall be in poſſeſſion by (ei. 
ſure without office, as in 21 H.7. and Stamford in the Caſe of the Temporaltics of a Biſhop and of 
Priors aliens, becauſe the certainty of them appeareth in the Exchequer, & fruſirs ji8 per plars, qud 
fieri poteſt per pauciors, 2. In ſome caſe the Kiug ſhall be in poſſcſhon by office without ſeiſng, 2s 
of Linds, Tenements, offices-which are loca), or whereof continual profit may be taken: awhee 
{t is found by office that a Condition is broken or that a perſon attaint is ſeiſed of Land,6r, or in 
the caſe of Ward of -Land,&c. in all theſe caſes the King preſently by office is in poſſeſſion before any 
ifure,.” Vike+A. 7.8, 


ford 55,:56,86.., Vide 26 Eliz, Dowties Caſe in the. 3, part of my Reports, and Tris, 26 Eli, the 
Company of Sadlers Caſe.in.the-4. part of my Reports. 3. In ſome caſc.the King ſhall be in poſſeſſion 


found by the office: in! eat 
[ 96] ſes before ſaid of Thheritances manual, where by office, the King is.in poſſeſſion 3 for there heought 


- 


wWIden of the King. be. alicncd-in, Mortmain by one who. hath nothing in itz and it is found fall 


is, poſſelſion preſently, [and In apy ſutcor I commenced -for the King for the profisthar- 
'of, the right qwner tat not 
the othee by traverle, be 


_ ugh noching cu it was found falſly that he was ge fee, and. alicned in Mortmain,the King 
.t redy is not, LOSS 1d CETEFLET tk PF , 
txd.3 and if in ch caſe his Clerk be refuſed, and the King bringeth a Qxare Impedis, the right Fi 


con way traxepieghe King's tle in the fe Impides, betore be avoid the office by traverſes. by 
_caiile the AY In. is not manual, but hereditas incorpores, and. {9 much the rather, becauſetheR' 
to preteht, w | 

caficth the ſeifiri'u 


caſe of Sir Fohn Savage, who was Sheriff of the County of Worcefter for life by Letters Patents under 


the Great Seal, he was indiGed of 2. voluntary eſcapes of Felons, and it was holden ye 


et 


Part. IX. Sir George Reynel's Caſe. 


= in the King's Bench that theſe Records doc amount to an office, and that the King might 
ſeiſe without a Scire facias 3, and the reaſon was, that it appeareth to the Court, that there cannot 
he but one Sheriff in a County, and therefore there needeth not any Scire facias in ſuch Caſe: Mich, 
$H.8, Rot, 21. reported by Dyer 4, and 5 Phil, & Ma. 151. b. Note a good difference, Vide 
16 EF. 3. bre. 651. 21 Aſſ. 35. 49 Ale. 46. 50 Af. 2, 2 E. 3. IO. b. 4 Fliz, Dyer 211, 30 Exq3e 41, 
4, In all caſes when a Common perſon is put to his ation 3 there upon an office found the King is 
at to Lis Scire facias, as in Caſe of Waſte, Ceſſavit, &c, But when a Common perſon may enter 
or ſeiſe, there an office without a Scire facias ſhall ſerve for the King, I 2 H. 7-21. 14H.7,2, 15 H, 
1. 6, Stamf. 54- Vide Dowtie*s Caſe aforeſaid 3 and by theſe differences apparent in our Books, all 
<he Books arc well reconciled and agreed. | — Op 

And for Authorities in Law in caſes of offices, 8 H. 4. 8. The Abbot of St. Albans had a Gaol, 
and detained Priſoners, becauſe he would not be at the charge to ſue forth a Commiſſion for their 
delivery, the King hath cauſe to ſeiſe the franchiſe into his hands; 20 E. 4. 5. The Abbot of Crow- 
11nd had a Gaol in which Priſoners were impriſoned, and becauſe that once he kept men who were 
acquitted of felony, and alſo would have paid their fees, the King reſciſed the Gaol for ever, and 
hat was for miſuling of the Franchiſe. 5 E. 4.3. The Duke of Norfolk, being Marſhal of England, 
ranted the oface of the Marſhal of the Marſhalſea of the King's Bench to one John Bouchier for 
term of his life, with warranty, who was admitted accordingly of Record, and afterwards the Duke 
died, his heir within age 3 and it was found by office that the Duke died ſeiſed of an eſtate tayl in the 
ſaid office, and that the fare deſcended to his heir within age 3 And there it is holden, by this office 
Bouchier was out of poſſeflion, and the King is in poſſeſſion till he hath avoided the office by tra- 
verſe, &'c. And Coke chief Jultice cited a Record in Trinit, 21 E. 1. Rot. 33. Cant. coram Rege : 
Fulco de Vallibus Attornatus, ſive Vicegerens Rogeri Bigot Com. Norff, & Mareſchal, Anglie, quia per- 
miſt Alanum Oſmond qui utlegatus fuit pro morte Henrici Hagam qui fuit ſub Cuſtodia ſua fieut null cri- 
mine reflatum, & miſſes in duabus eccleſiis audire, &: per plateas, vicos, & tabernas, fine compedibus 
tmbulare & vagari, forisfecit officium ſuum mareſchal una cum virgs, que capiantur in manibus Regis, 
& committitur Vicecom. Cantis. And the ſaid Caſe of Sir John Savage was cited again to this pur- 
poſe: for which cauſe it was concluded, That in the Caſe at Bar the King might leiſe without any 
Scire facias 3 and all this was agreed by the Lord Chancellor of oo RL: os 

Asto the other Queſtion, it was Reſolved by the chief Juſtice, chief Baron, and Juſtice Warbur- 
ton, that the ſaid grarit for years of the ſaid office was void. 1. Becauſe this office is an office of 
great truſt annexed to the perſon, and concerneth the adminiſtration, of Juſtice, and the life of the. 
Law, which is to keep thoſe who are in execution in ſalva Cuſtodia, to the end they may ſooner 
pay their debrs,&*c. and this truſt is individual and perſonal, and ſhall not be extended to the Exe- 
cutors or Adminiſtrators. For the Law will not repoſe Confidence in matters concerning the ad- 
miniſtration of Juſtice in perſons unknown. 2+ This office doth require a continual attendance in 
Court, 4rid perhaps the Leſſee may die Inteſtate, and then who ſhall be Officer till Adminiſtration 


tegranted ? Shall the Ordinary, or who elſe? And if the Officer dieth in debt and none will prove 


thewiJl, or take Adminiſtration, who then ſhall be Officer? &e. 3. Every ſuch Officer ought to 
teadmitted by the Court, and ſworn there but if ſuch; Officer ſhall be admitted for years, then 
the Executors, or Adminiſtrators ſhall be Officers without allowance, or' admittance, which ſhall 
teinconvenient. 4. This is an antient office, andhath alwaies been granted for their life, or at 
vill, ſo that the perſon was certainly known, and before this time there was never any grant thereof 
foryears, and in theſe caſes Innovations ate dangerous. 5. If it may be granted for years, it may 
tedemanded if it ſhall be forfeited by Utlary, or ſhall be Aﬀecs to his Executors, and many other 
Queſtions will ariſe upon it. M. 16 H. 6. rot. 63. in the King's Bench, this office was granted for 
le, 39 H. 6. 32. granited to Brandon for life. 5 E. 4. 3. this office was granted to Bowrchier for lite, 
M.10 & 11 Eliz. Dyer, to Gawdie for life, and in no Book or Record can it be found before this 
time,” that this office hath been granted for years. | 
buta Chattel may be in ſuch office, as it appeareth'in 5 E. 4. 3. The Duke of Norfolk had an eſtate 
tyl in the office holden of the King i# Capite, and died, his heir within age, and the fame found b 
ofice, in this caſe the King hath a Chattel in the office,” ſc. during the minority, and if the King 
dieth;/it ſhall deſcend to the next King, and ſhall not,go to his Executors nor Adminiſtrators, (© 
an A& in Law doth not introduce any inconvenience. But there it is put, That if the King granCc 
theoffice for life, or during the minority, there ought to be a Scire facias againſt the Patentce; and 
without queſtion the grant for life in ſuch caſe, the King having but a Chattel, is void.” And fo for 
the cauſes aforcſaid it ſeemeth the grant thereof, during the minority, for if the Grantee ſhall dic, 
tis Executors or Adminiſtrators ſhould have it, which ſhould be inconvenient. And the princi- 
pal caſe of 5 E. 4. 3. The King having the office in Ward, granted the ſame to. Wingfield at will, 
which without queſtion ſtood good in Law. And where the chief Baron in 39 H..6. 32+ faith, If 
man pranteth an office to another for life or for years, and he will not execute his office, or other- 
viſe miſdoth-in his'oftice, the Grantor ſhall ſeiſe his office : Firſt it doth not appear what manner 
of office he meaneth, ſe. of great truſt, or Adminiftration of Juſtice. 2. It is but a ſudden opi- 
ion, and not pertinent to the caſe there in queſtion : And there neither Priſot, nox any of the 
ther Judges do affirm, That the ſaid office of Marſhal may be granted for years. And where 
It was objected, That the King may grant the Cuſtody of a Gaol to another in fee; and alſo 
to be Sheriff of the County to one and his' heirs , which eſtate in fee ſimple doth include all 
Alter eſtates, and the heir in ſuch Caſe is as well unknown at the time of the grant, as the Exc- 
«ors or Adminitirators in the caſe of a grant for years. To that it was anſwered , That it is 
Tue, That ſuch grants may be made by Law, but they differ from the caſe at Bar for divers cauſes, 
1, There 
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But yet by an Ae in Law, a Term which is. 
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Paxr IX 


Sir George ReyneP's Caſe. 


[98 ] 


[5] 


: cannot be ſuch intermiſſion, for preſently by the death of the Anceſtor, the offi 
Ld the heir. 2. Such eſtate cannot be forfeited by Outlawry. 3. In anticnt time the Pr 
had the Cuſtody of the County, and was called Prepoſitus Comitatus » Shire-r ceve,. ſc. Reeve of the 
Shire, which is as much as Prepoſitus Comitatus, and afterwards it was transferred to the Sheri 
who is Vicecomes, id eſt, in Vice Comitis ,, but as the King cannot grant to one, that he anq hjs Exe. 
cutors or Adminiſtrators ſhall be Earls for years, for then his Executors or Adminiſtrators, ops ” 
ing appointed by himſelf; -and the other by the Ordinary, ſhould be Earls : for without queſtion the 
King may Create an Ear! for life in tail, or in fee. 4. This office of Marſhal,&c, ought to come jn 
by admittance or allowance of the Court; ſo cometh not in the Sheriff, or Gaoler. 5. Gran of 
ſuch offices in fee, or for life, have been allowed and approved, but ſuch grants for years, were je. 


ver allowed or approved. Er periculoſum exiſtimo quod bonorum virorum non comprobatuy exem. © 


plo. And if this, and other ſuch offices may be granted for years, then the offices of Cuftos Bre. 
vium, of the Cirographer, or of the King's Silver, &c. may be leaſed in poſſcilion or reyertion 1 
1000 years or more 3 So of the Clerk of the Pipe, and of the King s Remembrancer in the xy. 
chequer 3 and fo of the office of Clerk of the Crown in this Court, and of other offices in other 
Courts, upon which would follow the ſubverſion of Juſtice, by reaſon of Ignorance in the OK. 
cers : For good Clerks ſhall be deterred to apply themſelves to get knowledge and experience,when 
fuch offices ſhall be ſaleable, and transferred from one to another tor lucre and gain ; upon which 
alſo will follow corruption in the Officers, and Extortion from the Subjects, and other grext jy. 


conveniencies. And the Lord Chancellox —_— theſe xcaſons, agreed clearly with this Ref. 


lution, and ſaid, That ſuch was the Opinion of Sir Fohn Popham late chief Juſtice of England 
in all ſuch Caſes 3 as he had often affirmed to the faid Lord Chanchellor, and to me alſo whe j 


: T 0:00 mon. «ti; + $--+ 6 4 —_ 
yet in ſuch caſe the uſe is, to have. a Wit of Amavea manum: ſo that when an Office tindeth ator 
; hayel : . . 
for all, eſcapes., . For; 
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the uſe is, and to good ur | 
4 
hath the Cuſtody of a Gao 


* 
's 


[. for life under hin, the 


a&tion upon the eſcape wi 
bar 253. The Alto ol Dyer. 64 
Under-Marſhal 


or for life, as appeareth 
runt & Coney 


effecium & tengrem nat croton gen. ſibz confed,. de 8. die Ooh, ano regni dif. Dom. Rego 
munc 12, iſque 1, diem Feb. yune ult. preterit.ante, eaptionem Inquiſit. pred. ſed per totum idemiint 


ab eodem officio ſe abſentavit. Et.modo-0d bunc diems(c. . diem:Maii, Anno reg.dig, dom.Regine 11 a 
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amotum iſe, & hoc minus juſte, (by which appcarcth that preſently by the Inquiſition he was in Law 
removed from the ſaid Otiice, which alſo appearcth by the Judgment) pro monſtratione redi ſui in hac 
arte, idem lifercus aicit, quod Domina Regina nunc, \c, ult. die Novemb. Anno Regni ſui 11. apud 
Wot. in Com. Mid. dedit eidem ?\Iarco licentiam, ad ſe abſentand, ab excercitio Officis ſui pred. durante 
bezeplacito ipfius Marci, 4 2Nec per ipſam Dom. Reginam ei perciperetur ad deſerviend, in officio ſuo pred. 
And that from the time of the Licenſe till this day, the Queen did not command him to exerciſe 
the ſaid Office. &c. Gerrard the Queens Attorney General took iflue, 204 eadem Domina Regin. 
you dedit eidem Marco licentiam ad ſe abſentand, ab exercitio Officii ſui pred. durante beneplacito ipfins 
Marci, donec per ipſam Dom.Reg,nunc ei perciperetur ad deſerviend, in officio ſuo pred. mods & forma,erc, 
Et hoc idem Attornat. Cc. pet” quod inquiratur per patriam, O pred, Marcus fimiliter : 11eo dies datus 
eſt cor.am1 eadem Domina Regina in craſtino Aſcenſion. Dom” ubicunque tunc fuerit n Anglia ad faciend, % 
recipiend, quod juſt fuerit in premiſis, &V enire fucias awarded to the Sheriff of Midd. retornable in 
the King's Bench at the ſame day. And Sir Thomas Bromley Knight Chancellor of Exgland, die Lu- 
ne poſt crum aſcenſionis Domini termino Paſch. 21 Eliz, Regine per manus ſuas proprias deliberavit re- 
card, pred, coram ipſu Regina in Cancel, ſua habitum, in Cur. coram Domina Regina, (c. the Court 
of King's Bench, and is craſtino Aſcenſtonis a Jury was returned wao appeared and gave a ſpecial 
verdict, They tound the ſaid Letters Patents of King and Queen Ph4l. and Mz. to the ſaid Mark Ster- 
ird of che ſaid Office, which are entred in hec verba. And further found, that at: the humble Pe- 
tition of the Earl of Leiceſter, and Dr. Huit, Domina Regina pred. ult. Novembris Anno Regni di? 
Dom. Regin. nunc Conceſſit quod idem Marcus ſeipſum abſentaret ab. exercitio dif officii ſui durante 
beneplacito ipfius Marci quouſque eadem Regina ipſum perciperet deſervire in officio ſn pred. And 
that Auguitine Steward, Brother of Mark, Steward, 6 Marcii Anno 11 Reg. per dif Dom. Regin. ad- 
miſſus ad attendend, loco & vice ipſuus Marci fratris ſui nuper N. Bacon militent adtunc Dom, Cuſtodem 
magni ſigilli, and then in the preſence of the Queen was (worn, &e. by force whereof the ſaid 
Auguſtine did exerciſe the ſaid Office, uſque 20 Funii, Anno 18 Eliz, Sed ntrum diff Dom. Regin. 
per verba tantum abſque ſcript. ſigillar, poteſt ſufficient. in lege licentiam dare eidem Marco ad ſe 
idſum abſentand, ab exercitio fficit ſui pred. Fur. pred, penitus ignorant 3 & inde pet. auxil. & ad- 
viſament. Cur, in premiſſ. And this Caſe was argued at the Bar and Bench, and depended in advice 
till Michaelmas Term, and then it was Reſolved by Sir Ch.Wray, chict Juſtice, and the whole Court, 
That the licence by word was good enough, and becauſe that all pleas in the Chancery, according 
to the Ordinary power are coram Dom, Regin. in Cancel. and the Keeper of the Great Seal or Chan- 
cellor of England, is but the Queens Deputy during her pleaſure, and therefore the' ſervice of the 
Sergeant at Arms made to the Queens Deputie, is in Law done to the Queen her ſelf. And the 
ſane well appcaieth by the ſaid Letters Patents, for King and Queen Phil. & Mary conceſſerunt,evc. 
ficium ſervient. eorund, nuper Regis & Regine ad arma attendend. ſuper Cancellar, Anglie,evc. (o 
that he is the King and Queens Sergeant at Arms, and therefore the Queen may well licenſe him 
to abſent himſelf, &c. which in a manner is a refufal of his ſervice for a time, for it is at her 
pleaſure if he will accept his ſervice or' not, another -reaſon was given, that the Queen doth not 
depart with any interctt in this Caſe, but ſuſpendeth the ſervice of a Sergeant fora time, and there- 
fore ſuch licenſe Ly Word was good enough, Alfo it was Reſolved that it is true, That not atten- 
dance upon their office is a cauſe of forfeiture, but the ſame ought to be a voluntary negligence, and 
not when he hath the Queens aſſent, who is to take advantage of the forfeiture for not attendance, 
And afterwards Judgment was centred in this manner, Sper quo viſis & per Curiam hic intellefis 
omnibus > ſngulis premiſſis maturaque deliberatione inde habita, Servient. diie Domine Regine ad 
legem ac ipſins Regine Attornat. ad hoc convocat, & preſent”, conſideratum eſt , quod difium officium 
did ſervientis ad arma in manibus Domine Regine retent, eidem reftitnatur, & quod pred. Mar- 
Cus ad exercitium officit ſui pred, 4 quo amotus fuit , una cum vadiis & feodis inde eidem officio de- 
bitis & pertinen', 4 didio tempore amotionis ſue, ab exercitio officit ſui pred. hucuſque percept, & detent, 
rſtituatur, ſalvo ſemper jure Regine fi, &ec, , 


The Record at large of Mark Steward's Caſe being a large Latin plea , is printed in 
4 the Book, but I bave not thought fit to tranſlate it, but you ſhall find it entred, 
Ter. Paſch. '21 Eliz. Rot, 1, inter placita Reginz. 


Paſch. 10 Jacobi, which began Mich. 8 Jac. Rot. 3645. 
| In the Common Pleas. 


Margaret Podger's Caſe. 


ba a Replevin between Rafe Bickpel Plaintif, and Fohn Tucker Defendant, the Plaintif declared 
of taking his Catte), viz. Sheep at Curririvel, in the County of Somerſet, in a place called Hil- 


field Cliſe, the Defendant made Conuſance as Baily to Margaret Podger, becauſe the place 


where, &c. was the frechold of the 


, {aid Margaret , for damage feaſance , &c; In Bar of 
which Avowry the Plaintif (aid , 


That before the faid Margaret had any thing in the place 


where. 
- 


C99] 


_ 688 Margaret Podger's Caſe. Parr IF, 


COT I ew... 


tv aforeſaid, whereof the place where was parcel, And that the place where, &c. 


EOS Ray 
where, 8c. One Thomas Wiſe Eſquire was ſciſed of the Mannor of Hampenbridge in the Coun. 


was demiſeg 


and demiſable by Copy of Court Roll, &c. for one, two, or three lives. And that within the ſaid 


Mannor, there was,&c, a Cuſtom, Ouod ille vel illa qui vel que, primus vel prima 


nominat, foret 


-4 +21; Copia, ſhould have the Lands and Tenements to him only for his lite, and he who was 

Ds nod have the ſame only for his life, after the death -of him who was firll Tamn.s 
ſo of the third after the death of the ſecond. And that the ſaid Tho, Wiſe Lord of the 2 
Mannor, at a Court holden 15 0G. 9 Eliz. granted the place where, &c. to Fohy Podger 1nd 
Eliz. and Mary his daughter for their lives,$c. for which 7obz cntred,&c. and dicd, after whoſe 


death Eliz. entred, and married the ſaid Rafe Bickyell the Plt. for which he entred 


Cattel, &c. and averred the life of Elizabeth: The Avowant replied and confeſſed 


» and took the 
the ſaid 7h, 


bh was ſeiſed of the Mannor, and that within the ſaid Mannor there were ſuch cuſtoms, as the Te. 
5 þ nant in Bar of the Avowry had alledged and confeſſed , alſo the grant made-to Fohn Podgey, Eli 


and Mary, prout,&c. but further ſaid, That the ſaid Jobn Podger of the place where,&c. 


lo ſeiſed, 


The ſaid Tho. Wiſe Lord of the ſaid Mannor, 4nno 23 Fiz. by deed indented and inrolled jp the 
Chancery, according to the Statue for 464. 13 5. 4 d. bargaincd and ſold to the ſaid Joby Podger, 


the place where, &c. to have and to hold to him his heirs. By force of which, 


and cf the Sta. 


tute of transferring of uſes into poſſeſſion, the ſaid Fohn Podger, was (ciſcd of the place where 

in fee, and the Cl John Podger {o ſeiſed, The faid Tho. Wiſe Menſe Mich. 23 Elis, levied wow 
come ceo,&'c. of the place where, &c. to the ſaid Fobn Podger and his heirs with Proclam, accord. 
ing to the Statute of 4H.7. And afterwards 39 Eliz. fobn Podger dicd ſciſed, after whoſe den 
the ſame deſcended to Marmaduke Podger his Son and heir, who thereof 4 Fac. levied 2 fine th 


Collins and Northover, and to the heirs of Collins, which was to the uſe of the ſaid Marmaduke , wg 


Margaret his Wie, and to the heirs of the ſaid Marmaduke, ( but this fine was not pleaded tohe 
with Proclamations) and afterwards 24 Junii $ Fac. the ſaid Marmaduke died, and Margard (yr. 


vived him, and was thereof ſeiſed for the term of her life, and afterwards the 
into the ſaid Tenements, and put in his Cattel, 8c. and that 10 years and more 


Plaintif entred 
after the death 


of the ſaid Fobn Podger were paſt, and that the ſaid Eliz. 1 Nov. 39 Eliz, accompliſhed he: ys 


of 21 years, and that ſhe was not married, nor Nox compos mentis, nor out of the 


Realm, nor in 


Priſon 3 And that the ſaid Eliz. after the death of Fobn Podger, and aftex her full age, nor the 
ſaid Rafe and Elis. after their marriage within 5 years, and not any entry or claim} &c. by which 
ſhe was barred of all right and claim of and in the place, where &c. Upon which the Defendant 
did demur in Law. And in this caſe 3 Queſtions were moved. 7. It cuſtomary efiatesgranted 
by Copy, at the will of the Lord, according to the cuſtom of the Mannor, 8c. be within the 


Statue of 4 H. 7. cap. 24- of Fines, to be barred by fine with Proclamation and Nonc 


laim by5 years, 


2. Admitting that ſuch eſtates were within the ſaid Statute, it by acceptance of the ſaid bargzin 
[ 105] and ſale, they in the remainder of the Copy-hold eſtate were put out of poſſeſſion of their Renain- 
5] ger , or if their Remainder doth continue in them. 3. If after the ſaid bargain and ale to 
Fob Podger, Eliz. in the Remainder might enter. As to the firſt it was Objeced, that ſuch Cuſto- 
mary eſtates are not within the ſaid Act, for divers .cauſes. 1. In reſpeR of the buſineſs the 
eſtate 3 for in the Judgment of Law, they have but a Tenancy at will, which is ſo weak, that. 
the makers of the Act never meant to include them within the general words of the AR, no more 
than the-Statue of Weſt. 2. de donis,ec, did extend to ſuch baſe cftates granted by Copy twill 
as it was reſolved by the whole Court in the laſt Term, upon evidence to a Jury in Trelpals, be 
tween Thornton and Lacas for lands in Lambeth, in the County of Surrey , which began-9 ji 
Rot. 5129. Vide Heydon's caſe in the third part of my Reports. Secondly, it ſhall be very prji- 


. dicial to Lords of Mannozs 3 for if a difſeiſor of land holden by Copy levieth a fine 


with Prochme 


tion, it ſhall be dangerous to Lords, that they loſe not only their fines upon alienations or delceats 
and the benefit of forfeitures, but alſo ſhall be in hazard to loſe and be barred of theſe frecholdand 


inheritance of lands holden by Copy , without any fault in them. But it was reſolved by-the 


whole Court, That lands holden by Copy are within the words and intent of the ſaid AR of 487 


| fot the words of the AR are general. Ang the ſaid Proclamation ſo had and made, the fine 0 
be final, end and conclude'as well privies as ſtrangers to the ſame. And if no exception hadbe 


in the Statute by the words aforeſaid, all perſons general ſhould: be concluded, as 


it is holden in 


is H.8. 6.and 7, Then it is to ſee what things are ſaved by the faid AR 3 the words of theli- 


_ ving are. And faving to every perſon, &c. ſuch rightt claim, or intereſt, &c. (o 
ſue their intereſt, title , or claim, within 3 years a 
and principally this word (Intereſt) a leaſe 


by 


that they pur- 


r the Proclamations : Within which words 
for years is included, ſo that if he make not his entry 


or claim within 5 years, he ſhall be barred, as it was Reſolved in Saffin's Caſe in the 5 patt of my 


Reports, And there the words of the preamble of the faid AR are well obſerved. 


That fines ought 


to be of greater ftrength to avoid ftirifes and debates, and to the final end and concluſion, &c. And 
there it is inferred, That great miſchief, vexation, and trouble would follow, if leaſes for ye 


(' which now many times are made for a greater number of years, &c, ) ſhould no 


t be within the 


ſaid AO, But greater miſchief, vexation, and trouble would follow if the ſaid AR ſhould not 
extend to cuſtomary lands holden by Copy, for a great part of them is granted in fee-fimple, ſq that 
it ſhould be more miſchievous, and greater cauſe of ſtrife, than the (aid caſe of an- cſiate for yeals. 
And as to the (aid ObjeQions, they are anſwered by the ſaid Reſolution of the Caſe of eltate for 
years, for ſuch prejudice might be Objedted in ſuch caſe to the Leſſor , as well for his beneit 
of forteiture, &c. as for the hazard of his inheritarice, as in this caſe of Copy-holgto the L0! 


But it Leſſee for years), or a Copy-holder affent by Covin to Bar the Leſſor or Lord of his Inhe- 


ritance, 


/ 
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ritance maketh a feofment, and levieth a tine with proclamation, in the ſame mannor as appeareth: 
z 


in Farmers Caſe in the 3 part of my Reportsz ſuch fine ſhall not barr the Leſſee or the Lord 


or the reaſons there given at large. And the eliate of a Copyholder is not meerly an eftate at * 


will, bat according to the cuſtom of the Mannor , which cuſtom hath fixed and made firm his 


te. 
ye Reader a difference between a leaſe for years, and a leaſe for life, and alſo betwixt 4*grane 


by Copy, &c. for life, or in fee, by cuſtom, &c. and a leaſe for life by the Common Law : for if 
Leſſee for years be ouſted, and he in the reverſion difſeiſed, and the difſcifor levieth a fine with pro- 


clamations, and 5; years paſſe, as well the Leſſor as the Leflee is barred by their-Non-claim, and 


the Leſſor ſhall not have five years after the years expired. So if a Copyholder for lite, or in fee 
bc ouſted, and the Lord difſciſed , and the Difeifor levieth a tine with proclamation,” and 5 years 
pals, as well the Lord as the Copyholder is barred, and the Lord: in ſuch caſe ſhall not have 5 years 
after the death of the Copyholder for lite. And the:cauſe of thele differences ariſe upon the words 
of 2 favings in the ſaid Act of 4 H. 7. the hilt ſavipg is Savingto every perſon, ſuch Right, Claim, and 
Intereſt, &c. ſo that they purſue their title, claim, or intereſt byway of afion, or lawful entrie within 5 
years, Oc. The ſecond Savingis, 4nd ſaving to all other perſons: ſuch Afion, Right, Title, ec. as ſhall 
grow, remain, or deſcend, or come to them after the ſaid fine, &e. by force of any. gift", &c. or by a- 
uy other cauſe or matter had or made before the ſaid fine. The firſt ſaving extendeth-to thoſe who have 
preſent Rights, and may preſently enter and have their aQion.to recover their Jands; and therefore 
they are contined to 5 years afcer the fine levied. And the ſecond Saving extendeth to thoſe who at 
the time of the tine levied, cannot preſently have the aRion, nor make Entry,' but i# Futwro, and 
therefore they ſhall have Five years after -that. their ation, &c. firſt 'accrueth; Thea when 
Leſſee for years, or Tenant by Copy &c. | for life, orin fee, be ouſted, andthe Leffor or Lord 
difſeiſed, the Leflor or the Lord may preſently have an Afſize or other real action to recover the 
land, and therefore they are within the firſt Saving, and: by conſequence , if they do not bring 
their ations within five years after the fine levied, they are for. ever barred. And they afe not 
within the ſecond Saving , before the Leffor or Lord hatha preſent action or remedie, and there- 
fore he is out of the Second branch, for the a&ion &c. doth not. accrue firſt to him after the fine. 
And although a ſiranger of his own head cannot enter, in the name of him- who hath right to a- 
void the fine without a Commandment precedent, or a ſubſequent aſſent within the five years, as 
it was Reſolved in the Lord Awdleys Caſe, M, 38. & 39 Elis, inthe Kings Bench , where the 
Caſe was, That the Lord Amdley being ſeiſed of certain lands, Anno 6 Eliz. levied a fine with 
proclamation 3 and within the five years a meer firanger , who had not any right or intereſt in the 
land comprized within the fine, madean entry in the name of him who had right within the five 
years, Without any requelt or precedent Commandment, or ſubſequent aſſent within the 5 years, that 
this entrie ſhould not avoid the fine, for the ſaving in the ſaid At hath appropriated the ſare' by way 
of Action or lawful Entire to him who bath right either by precedent commandment, or ſubſequent 
ent within the tive years omnis enim ratibibitio retrotrabitur et mandato equiperatur : And of ſuch 


opinion were all the Judges at Sergeants Inn in Fleerſtrees, / as Popham Chiet Juſtice openly repor- 


kd in Court againſt the opinion in 31 H. 8. Entry Congeable, br. 123. Vid. 45 E. 3. Releaſes 28, 
Gardian by nurture or in ſocage may enter in the name of the Infant' who hath right of entrie, 
and the ſame ſhall veſt the eſtate in the Infant , without any commandment or affent , for there is 
privity betwixt them, Vid. 10 H. 7.12.11 Af. p. 11. and 26 E. 3. 62. b. by Thorpe, Yet he in 
the Reverſion expeRant upon an efiate for life or years, or the Lord of a Tenant by Copy, &c. may 
vel] within the ſaid Actenter in the name of the Tenant for life , Leſſee for years, -or Tenant by 
Copy, and in his own right to ſaveas well their freehold and own inheritance, as the ſaid particular 
lntereſts, for the Lefſor or th: Lord are not ſtrangers, for they are privies in eſtate, and 
& the entries of thoſe particular Tenants peravail the Leffor and the Lord in fuch cafes for the- pri- 
"ity of their eltate , ſo the entry of the Leſſor or the Lord in the names of the particular Tenants 
hall avail thern for the privity of their eſtates, and for the ſalvation of their ſeveral Rights with- 
out requeſt_precedent, or ſubſequent affent. For in ſuch caſe the Leflor or Lord purſucth 
their title and claim which they have to the Inheritance by lawfull entry within the five years, but 
doth not he who is a meer ſtranger , who hath not any right, becauſe the ſaving annexeth the en- 
ty to him who hath right, &c. as afore is ſaid. As to the ſecond point, It was Reſolved by the 
Whole Court, That no fine nor warrantry ſhall barr any eſtate in poſſeſhon, reverſion, or remain- 
| Erwhich isnot deveſted and put to a right: forhe who hath the eliate or intereſt in him cannot be 
put to his Action, entrie or claim, for he hath that which the ation, entry or claim would veſt or 
. 8ivehim, 2, When the Lord made the bargain and {ale by Deed indented and inrolled to Fobn Podger, 
The ſame did not deveſt the eltate in them in remainder for divers cauſes. ' I. Becauſe the Lord did 
that which he might do by Law; and the Copyholder accepted that which he might well take. 
?. The Copyholder was in lawfull poſſeſſion , and was only paſſive in this caſe, and not a&ive z 
and by acceptance he who is in lawfull poſſeſſion , by force of a particular ettate , cannot deveſt the 
ſtate of him who hath the freehold or Inheritance. And therefore if Tenant for life accepteth a 
Ine of a firanger , come ceo &c. the ſame is a forfeiture 1 H. 7. but: the ſame ſhall not deveſt the 
(fateof him in the reverſion or remainder. 3. Fobn Podger the Bargainee was in by force of a bar- 
| gan and{ile by Deed indented and inrolled , by force of the Statute of 27 H. 8. of Inrollments, and 
nat of Parliament ſhalldo no wrong. And thereupon the Chicf Juftice put a Caſe which was 
| Kjudged Trixit. 31. Eliz. in the '-xchequer, between the Queen and the Lady Greſham, late the 


| Viteof Sir Tho. Greſham Knight, which was ſuch, Sir Tho, Greſham being ſciſed of the Mannors of 


| Milebam, Caftleacre , &c. in the County of Northfolk levicd a fine" thereof to A. Stringer and. 
_ | Yyyy © : Phil, 
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Phil, Cely, Anno 12 Eliz. to uſes declared by certain Indcnturcs , f*. to the vie of hin 


and the Lady Anne his wife , and their heirs ( tor lo it was in cftc&, for thcre were divers partic. 
lar mean eſtates limited , but they were all determined , Or never c2me in eſſe ) with power of wa 
vocation , contained in the {aid Indentures ) That if Sir Tho. Greſham ſhould pay 40 «5. tg Strin. 


ger and Cely , or to the heirs of Stringer , that then the tiae ſhould be to the uſe of the (aig * 
Thomas and his heirs z And afterwards the ſaid Sir Thomas levied a tine, 13 Eliz. to the ſame Co. 
nuſces of the Mannors of N. and F. in the County of Tork,, Darbie, &c. ro the {ame uſes declared 
in another pair of Indentures with the like power of revocation upon payment of 40 s. as way g, 
tained in the other Indentures mutatis mutandis; And afterwards the ſaid A. Stringer died, ang n 
terwards the ſaid Sir Thomas paid one ſum of 40 #. to Cely, and tothe heirs of Anthony Stringe, |, 
revocation of the uſes raiſed upod both the fines 3 And this payment was teltihed by an Infirumey 
in writing under the ſeals of the parties by good advice, as Sir Thomas was perſwaded , and ah, 
he raiſed divers uſes and eſtates of divers Mannors holden in Capite : And aftewards Sir Thom 
dicd. After whoſe death, viz. Hill. 23 Eliz. by the opinion of the Judges it was Reſyly,y 
That the uſes were not revoked , but that the revocation was utterly void , becauſe the gy, 
ſeveral ſums of 4o s, ought to have been tendred, and not one ſum of 40 5. for they wy, 
ſeveral Indentures, and ſeveral Mannors, &c. and could not be ſatisfied with one fam, for Which 
all the faid Mannors came to the Lady Greſham by ſurvivor. And afterwards the ſaid Revocaigh 
was enacted and adjudged to be good and ſufficient in Law , by a private AQ of Parliament, made 
23 Eliz. And becauſe the faid Sir Tho. Greſham had by Indentures of Covenants raiſed new uſe. 
ter the ſaid ſuppoſed revocation of divers of the faid lands holden ix Capite, The Lady Grefyy 
was called by proceſs into the Exchequer, to anſwer a fine to the Queen tor the ſaid alienation of 
the ſaid Mannors, being holden of the Queen ix Capite, without licenſe, becauſe that now theſyy 
new uſes raiſed were good, and the Mannors paſſed according to the limitation of them, foraſmych 
as now the revocation by authority of Parliament was adjudged good. But becauſe that at the time 
of the death of the ſad Sir Thomas, which was before the ſaid Ad of 23 Eliz. the Lady Greſban w;s 
diſcharged by Survivor, and every allicnation without licenſe, doth imply a wrong and nehpik, 
and an AG of Parliament, to which the Queen, and all her SubjeQs are parties, -and give they 
conſent, cannot do wrong 3 for this cauſe the Lady Greſham” was diſcharged of the tines for the 
faid alienations, which upon the matter had their efſence by means of the {aid AG of Parliament, 
As tothe 3 point ( which did not go direQly to the concluſion of the Caſe ) it was Reſolyed 
That after the bargain and ſale Elizabeth could not enter, for her eliate was to begin in poſſeſſonaf: 
ter the death of the ſaid Fohn by the faid Cuſtom. And fo if a Copyholder for life, whae the 
remainder is over for life, commit a forfeiture, he in the remainder ſhall not enter , but the Lord, 
and he ſhall keep it during the lite of him whocommitted the forfeiture , but it ſhall not defcy the 
Remainder, without an expreſlſe cuftom in ſuch cafe. And Tenant by Copy for life , where the re- 
mainder is over, may ſurrender to the Lord, and he in the remainder ſhall not enter till aſter his 
death , for his eſtate is to begin in poſſeſſhon poſt mortem, and no incident of the Common Law is 


' belonging to him, if not by Cuſtom. - And the chief Juſtice ſaid , That the ſurrender of Copyholds 


are not to be likened to a ſurrender at the Common Law 3 For if a Copyholder in- fee funendretti 
to the uſe of another for life,no more ſhall paſſe from him then ſhall ſerve the eſtate limitedtotheule, 
and he who made the ſurrender ſhall not pay any fine for readmittance to the Reverfion, for the 
ſame continueth always in him. And the Chief Juſtice further ſaid , That he conceived, that 
if the Lord in the Caſe at Barr had charged the inheritance of the Copyhold, that Job» Putger 
ſhould nothold it charged during his lite, - for the mean cſtats in remainder preſerve the cliateof job 
Podger by Copy from the Lords Incumbrances. Vid. in Froteſleys Caſe in Plow. Com, That if Te 
nant for life granteth. a Rent charge and he inreverfion granteth a Rent charge to' another, ad 
afterwards Tenant for life ſurrendreth, the grantce of the Tenant for life ſhall be preferred. 


— 
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Paſch. 10 Jacobi. In the Common Pleas. 
Meriel Treſhams Caſe. 


[ 108] HE Brokgsby and Anne Vanx Adminiſtrators of Hen, Vaux Eſq, brought an ation of debt 


ledge another Recogniſance in the nature of a Statute fiaple before the ſaid Chicf Jultice * Up 
to the aid Fobs for a juſt and truedebt un the " 


againſt Meriel Treſham Adminiftratrix of Sir Tho. Treſham Knight, upon an Obligation © 
600 l. made by the ſaid Sir Thomas to the ſaid Henry Vaux. 23 Maii 25 Eliz., which plea ba 
Trinit, 9 Jae. Rot. 917. The Defandant pleaded, That the ſaid Sir Thomas Treſham , and Fro#® 
his Son, 1 Fulii 43 Eliz. before the Barons of the Exchequer for a juſt and a true debt , did = 
knowledge themſelves to owe to the ſaid late Queen 100 1. to be paid in the Feaſt of Saint Mi9# 
the Archangel next following. And that the ſad Tho. and Fraxcis his Son 8 Funii, 3 jc id pi 
knowledge a recogniſance in the nature of a Statute, before the Lord Anderſon Chief Juſtice of tne 


Bench, to Fobn Brudenel in 800 1. to be paid at the Feaſt of Saint Fames following, for a Dork | 
c | 


true debt ; And that the ſaid Sir Tho. and Fran, his Son, &c. 16 December, 45 Eliz. did 4 
 MooreAlderman. 


J 084 


of Londoz in 10001, tobe paid 
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Parr IX. Meriel T reſham's Cale. 


of the birth of our Lord God then next following. And that the ſaid Sir Thomas 16 Sept. 45 Elis, 
before the ſaid Chict Jultice, did acknowledge another Recogniſance in the Nature of a Statute 
ſtaple to Anne Offeley in 1000. for a juſt and due debt, payable the Feaftof the birth of our Lord 
God next following : And another Recognizance of ſuch nature, 17 December. 2, Facobi 
'© John Ireland in 10000. tor a jult and due debt, payable the Feaſt of the birth.of our Lord 
God next following : and pleaded that ſhe had fully adminifired, Es quod ipſa nulla bahet bona ſeu 
eatalla que furrunt ejuſdem Thome Treſham tempore mortis ſue in manibus ſuis adminiſtranda , nee 
habuit die impetrationis brevis originalis pred. nec unquam poſtea,” preterquam bona & catalla ad yalen- 
tiam, of the ſaid debt to the King, and of every of the laid Recognizances , and averrcd that all 
the ſaid Recognizances remain yet in force. & quod ipſa nulla alia ſwe plura habet bona & catalla que 
fuer. fred, Thomz Treſham tempore mortis ſue in manibus ſuis adminiftranda preterquam bona & 
catalla que non ſufficiunt ad ſatisfaciend. pred. ſeperalia debita eiſdem Dom. Reginunc , Johan Brud- 
nel, Johan. More , Anne Offely, & Johan. Ireland de eorum debit. ſupraditt. ac que eiſdem debit. 
obligat. onerabilia exiſtunt, 8c. And the Defendant did averr, that neither the ſaid Sir Tho. in his life 
time, nor the ſaid Adminiſtratrix after his death had the ſaid debts, 8c. The Plaintifs replied and 
ſaid, That as to the ſaid Recognizance of 8ool. to the ſaid Fsb» Bradenel , that the ſaid Recogni- 
:ance was for ſecurity of payment of 400l. &c. And that the Detendant after the death of the ſaid 
Stir Thomas , paid to the faid Fobn Brudenel the faid 400k. of the principal debt, in diſcharge of 
the ſaid Recognizance of 8ool. which 4ool. the ſaid Fo. Bradenel received in full diſchargeof the 
id Recognizance of 8ool. And as to the 1001. to the ſaid John More, that the ſaid Recognizance 
was for ſecurity of performance of certain Covenants contained in certain Indentures Tripartite, 
bearing date 15 Decemb. 4.5 Fliz. on the part of the ſaid Thomas to be obſerved, performed, and kept, 
which were all performed, and none of them broken. -And as to the ſaid Recognizance of 1000!. 
tothe ſaid Anne Offeley , that the ſaid Sir Thomas in his life time had paid the ſaid 1000). to-the faid 


[5] 


Anne, &c. andas to the ſaid one thouſand pound to Fohn Ireland , that the ſaid Sir Thomas had al- 


ſo paid them to the ſaid John Ireland, &c. quodque ſeparales recognitiones pred. &Cc. ſic ut prefertur 
ſeparatim recognite per fraudem & covinam ipſius Meriellz, & ea intentione ad ipſas Helenam & An- 
ram Vaux de debito ſwo pred. defraudand. minime exonerat. & non cancellat, adbuc remanent, And 
furtherthe Plaintiffs ſaid , That the ſaid Meriel the day of the writ brought, ſc. 14 Feb. 6. Fac. Regis, 


| haddivers goods and Chattels which were the ſaid Sir Thomas the day of his death, in her hands to 


be adminiftxed , to (atisfie the Plaintiffs debts , preterquam bona & catal. ad valentiam pred. cent, li- 
brarum pred, nuper Regin. in forma pred. Recognit. &c. upon which the defendant did demurr in 
Law. And the caſe was argued by the Defendants , and by the Plaintiffs Counſel at the Barr in ſe- 
veral Termss And the Defendants Councel did conceive that the Replication was inſufficient , as 
wellfor the manner, as for the matter : Concerning the mainer for 4 cauſes. 1. Becauſe the Plain- 
tiffs in their Replication have alleged , that the ſaid Recognizance of 8ool. to thefaid Fobn Brude- 
xl was made, pro ſecuritate ſolutionis, 4.000. &c. and ſo have taken a bare averment againſi the Re- 


'copnizance, which is matter of Record : For Sir 7 homas by the ſaid Recognizance doth acknows 


kige himſelf to be endebted to the ſaid Fobn Bradenel in Soo: to be paid ſuch a'day, and the 
Phintiffs have alleged that it was made for ſurety of (payment of 400l. but the Plaintiffs ought to 


have ſhewed that there 'was a defeazance made by deed \n- writing , but not. by bare agreement. 


2, The like exception was taken , becauſe they have alleged , That the ſaid Recognizance to the ſaid 
Jobn Moore was made pro ſecuritate performationis quarundam conventionum, &c, 3. If ſuch general 
pleading ſhall be admitted yetit ought to have been ſhewed when the 4001. were paid 3 but now 
itdoth not appear whether he paid it-at the day , before the day , or after the day 3 for Replications 
ought to contain convenient certainty 3 ſo that it may appear to the Court, that the Plaintiff hath 
cauſe of ation. 4. Where they allege that the Recognizance to the ſaid Fohn Moore was made for 
performance of Covenants, and that noneof the Covenants were broken, they ought to have tra- 
verſed, ſc. That it was not acknowledged pro vero & juſto debito , for that was exprelly alleged by 
the Defendant in the barr. 

As to the Matter, the Defendants Counſel conceived the Replication inſufficient for 2. cauſes. 
I Becauſe that although that Fohn Brudenel hath accepted of 400 L./in ſatisfaRion of the Statute 
of $8001. yetin Law the Statute doth remain in force, . and he may ſue execution againſt the De- 
tendant upon it when he will : and therefore, if ſhe ſhall! pay debts by ſpecialty before this debt of 
Record , the Defendant may be charged in a Devaſtavit, and therefore not onely his lands and goods, 
but his body ſhall be alſo ſubje& to execution upon the ſaid Recognizance of Soo. And it was ſaid, 
that this-caſe at barr doth differ from Twrners caſe in the Sth. part of my Reports. For there Billet 
Who. had the Judgment, not onely accepted 60l. in plenam ſatisfattionem & exonerationem of the 
judgment of 100/. & obtulit & adhc offert ad relaxand, &c. vel ad cognoſcend. ſatisfattionem in Cur. 
&. and that the Defendant deceptive & ea intentione ad defraudand. & decipiend. pred. Ed, Tur- 
uer, &c. de juſto debito ſuo cogn. ſatisfafionis, &c. diſtulerunt & adbuc differunt, &c.but in the cafe at bar 
tdoth'not appear, that the ſaid John Brudenelever offered either to releaſe, or acknowledge fatisfacti- 
On, Oc. for then default had been in the Defendant, as it was in Twrzers Cafe, but in this Caſe no 
uch fault appeareth to be in the Defendant, 2. The Plaintiffs in their Replication averr , that the 
id Recognizancesremain not diſcharged by Covin of the Defendant, &c. to the intent todefraud 

Plaintiffs of their debt 3 and ſhe alone cannot commit Covin, for Covin ought to be betwixt 


| Wo, and therewith agreeth 39 H. 6. 19. where in debt by the Prior of D. againſt Hugh Lacy, 


e Defendant pleaded a foreign Attachment in London at his own ſyutez the Plaintiff would 
ave averred, that the Pleint which was centred by the faid Hwgh againſt the Prior , was to 


: Make the Prior loſe his debt; And there Priſoit Chief Juſtice ſaid , As to the Covin he conceived it is 


Yyyy 2 not 


G A Py A he 4 
Wa 20, " 
Wn a 


(5] 


Say AY pr. fo ee, 


; 
Tx 
13 
24 8 
a te $4 
x Y 
$7 5 
£4 FI 
b aj* 
2% <8 pFha 
Y tx © 
3» 4-5 
, 
mo 
X þ 
FF 
. 
. 
L $4 4 
_ 
by T8" #4." 
3 IH 27 
: ® 
b Me] : 
o + - 
$Y : 
Feds 1h 
"0 . 
; 2 
——_— *: 

Y . 
_—_ 7 
7 
t - ; ol 
d; 

IJ *% A 

48 *F_+ 
4.48 £5 
I 
$1: 28 3 
' 
_— 2 
883 =} 
LF 
* - ab " * 
- 9 
? *4 
=” *_ 
]. $7 
Ci 
23 - 3 s\ 
: at 
. 
0 
1 
. 
2 1 
$ 


n 
7 '3 
4 : 
: 
: 
q iS 
: ; 
f I : 
S. 4 
* "7 
LI 
T5 + 
+ 74 
$3 
7 
i 
+1 . : 
Þ 4 
I : 
2 ” 4 : 
FL #4 
5 . \ 
» i 
43s REES! 
'P FEST 13 
p ! i 
4 +4 F 
*} 17 of 
Ch if 
: <4 t) 
© + $54 
þ BEET w 
Mp1; 
W487; $5 
bo be 
rd 
* ws 159 Fi 
g ' : 
Q x: 18 


0 fo IDSA, 
_— rene a ys. 
IK rgroning == 7 Sy 
: So 5 


F 110 ] 


[5] 


Meriel T reſhant's Caſe. ParrX 
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not to the purpole, tor the ſaid Hugh cannot afhrm the ſaid plcint by Covin of himſelf alone; forg, 
vin ought to be betwixt two, &c. And in Plow. Com.in Talbo#u Calc, 54 b it is holden, That Covi 
( according tothe true diſtinion of it) is a ſecret afſent determined in the hearts of two gx Wa 
men, to the prejudice of another. And afterwards the caſe was argucd by the Juſtices: and Judge . 
was viven for the Plaintifs. And in this caſe theie points were Reſolved. at 
1. That the Defendants barr was repugnant in it {elf 3 for tirft the Defendant pleads, ®wgd ; 
plene adminiſtravit omnia bona & catalla que fuer. pred. Thome tempore mortis ſue, & quod ifſa null | ” 
bet bona & catalla que fuer. ejuſdem Thome tempore mortis ſue in manibus [1 als adminiſtrand. yes baby; \ 
die impetrationis brevis originalis pred, preterquam bona & catalla ad valeniam of the ſaid det tO the 
King , and the ſeveral debts by the ſaid Recogniſances 3 by which ſhe contefſeth, that the hath ſuf. 
ficient in her hands to ſatisfie them. And afterwards ſhe pleads, quod ipſa nulla alia five plura babet by 
ſeu catalla, que fuer. pred. Thome tempore mortis ſue in manibus ſuis adminiltrand. preterquam boyg 6 
catalla, que non ſufficiunt ad ſatisfaciend. predic ſeparalia debita, which is meerly, and ex diamey, 
repugnant to that which ſhe hath confeſſed betore. | 
2. It was Reſolved, That if ſhe had only pleaded, quod ipſa non hahet, nec die impetratingj; orig 
nalis pred. habuit, aliqua bona & catalla que fner. pred. Thom, Treſham, tempore mortis ſue, Preterguam 
bona & catalla non attengentia, ad ſatisfaciend, debita predidi. aut que non ſufficiunt ad Satisfaciend, J,.. 
bita, or a plea to ſuch effe, that ſuch plea had been ſufficient. For the Executor or Adminiltrtgy . 
ther ought to plcad asthe Defendant did in this caſe,ſc. That ſhe had not goods or chatrels, &c, pre. 
terqguam bona & catalla ad valentiam debit. pred. and fo confeſs that ſhe hath ſufficient to ſatisfie them; 
or if the truth be, that ſhe hath not Aſſets to ſatisfie the debts of Record, then to confeſs how much 
ſhe hath, ſe. that ſhe hath not goods and chattels, &c. preterquam bona & catalla. ad walentian  , 
ſum certain , & non ultra, que eiſdem debitis obligat. & onerabilia exiſtunt , but ought not tolay, 
preterquam bona & catalla nou excedentia, aut que non ſufficiunt ad ſatisfaciend. debita predifia; fy the 
in certainty, for to that the Plaintif cannot reply, whereupon a certain iſſue may be taken for if 
the truth of the caſe be, that ſhe hath aſſets to fatishe all the debts of Record bur a pay, 
or a half-penny , or other ſmall fum , ſuch plea ſhould be true; and an Executor or Adminify 
is privy and repreſenteth the perſon of the Teſtator or Inteſtate , and by indentment of Lay juth 


notice of the certainty , and certain value of the goods, and therefore he ought in ſuch caſe toplad 


certainly as is aforeſaid 3 As the heir when he pleadeth a deteinment of Charters in a writ of Dower 
he ought to ſhew the certainty , becauſe heis privy, or otherwiſe it ſhould be in the caſe at bara 
device to barr poor Creditors ( a uſual attempt in theſe dayes ) of their true and juſt debts; and 
therefore ſuch Innovation in pleading, tending to ſo dangerous Conſequence, was ns we con- 
demned by the whole Court. | 

3. It was Reſolved , That ſuch general pleading, ſc. that ſuch Recognizance was made jr wr 
ſolutione, &c. or pro performatione Conventionum, &c. becauſe the Creditor who is a lirangerto it, 
hath no means in Law to know the particular certainty , was:good enough. Vide Plow. Com, inCrokes 
Caſe, and 18 H. 8. 1.&*«c. And although they do not ſpecific the certain day of payment, notthat 
the leſſer ſum was paid before, orupon the day, yet the 'pleading is good in: this caſe, for admit 
that the payment was after the day of payment, yet when the ſaid John Brudenel doth acceptof the 
leſſer ſum in full diſcharge of the ſaid 8001, This is a good ground for the Plaintifs to averr, that by 
fraud of the Defendant, and to the intent to defraud the Plaintifs of their debt , the Recognilance 
was not diſcharged nor cancelled ; the which the Defendant hath not confeſſed by her Demunz, 
but ſhe might have taken ifſue upon it, and left the ſame to tryal of the Country upon the Evideace,. 
declaring the truth of the caſe. ; | x RED 

: 4. It was Reſolved, That although they have not alleged ſpecial matter, as in Twrners Caſci ſe 
that the Conuſce did offer and was ready to releaſe, or acknowledge ſatisfaction 3 yet it was Reb 
ved, that the general allegation of fraud in the caſe at barr was ſufficient, as itis Reſolved in Jabs 
caſe, That general averrment of Covin was good , becauſe Covin is ſo ſecret , whereof a mn by 
intendment cannot have knowledge. And if of the ſpecialmanner of Covin which (asit is there 
holden) ex vi termini, ought to be betwixt two , by Intendment of Law a firanger cannot have 
knowledge , 4 fortiori, inthe caſe of fraud, which may be in the heart of one only , for if oneby 
deed maketh a fraudulent gift of his goods-to diverſe who know not of it, the ſame is fraud onely 
in him who doth it 3 'and fo it was adjudged in Twrnors caſe , that fraud may be in one , or of one 
part onely. And for as much as the Replication was good, as to the debt of 8ool, to Fob Bradendl, 
and the Defendant hath confefſed in her barr, that ſhe hath Aſſets to fatisfic all the Recognizances, 


_ © for this cauſe the Plaintifs ſhall recover their debt 6001. due by the ſaid Obligation. And althongh 


of it ſelf, and. ex vitermini , Covin ought to be betwixt two : yet when it is coupled with fraud, 
which may be by one onely , the Court ſhall adjudge upon the matter , and not upon the firit E 
mologie of the word 3 and if the addition of - Covin be in vain, then the Court ought wang 
on the word Fraud, which may beby one, & plerumgque dum proprietas verborum attendit ſeuſus w6- 
ritatis amititur, And the Chicf: Juſtice ſaid, quod ſepe in Captione Juris fuit digitus Det; for the D&- 
fendants barr was altogether inlufficientz,:For the Defendant hath averred, That Sir Thomas had 
not paid the ſaid debts due by the ſaid Recognizances in his life, nor his Adminiſtrator after his 
cealc 3 but hathmot averted, That Francis who was joyntly bound with himin all the Recognizancs 
had not paid them, for which cauſe the barr was inſufficient. And if the barr be inſufficient 
matter , and the Writ and Declaration good and the Replication ſuperfluous, without any matier 
which impugneth and deftroyeth the aQtion, the Plaintif ſhall have Judgment, as it hath ofccntin®? 
been ruled and adjudged. Which was granted by the whole Court. And afterwards Judgement ws 
given, and entred for the Plaintifs, and execution awarded accordingly. See the 3 point in ng” 
? 
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caſe, a good judgment in theſe dayes, where Executors and Adminiltrators contend by fraud , and 
{btil and cunning pleadings and devices to 'barr Creditors of their jult and true debts: and mark 
well the 3. point Reſolved in Turnors caſc. | 

Note Reader, At the Common Law 3 It there be Lord, Mecſne , and Tenant, and the Meſne truly 


- doth his ſervices to the Lord paramount, and yet the Lord doth dilircin the Tenant peravail for 


them , at this time the diltreſs is tortious , and the Tenant is not diſtreined in default of the Meſne 3 
but in this caſe if the Tenant peravail requeſt the Meſne to take his cattel out of the pound, and put 
in his own Cattel in lieu of them 3 or it the Tenant hath a Replevin of his own Cattel, and requeſt- 
«th the Mcſne to joyn and acquit him, and heretuſeth, by this matter ex poſt fafio, the Law ſhall 
adjudge that the Tenant peravail was diftreined in default of the Meſne, and if ina Writof Meſne, 
the Meſne pleads not deltreined in his default, it ſhall be found againſt him, otherwiſe the Tenant 
peravall ſhall be in no default , and ſhall have wrong , and yet ſhall be without remedy :.and it is all 
one to the Tenant, it the diſtreſs be wrongful or not, if he ſhall not have any redreſs, Vide 39 E. 4. 
34.17 E. 3.17. & 44+ 7 He4. 18.12E.4.2. 13E,4.6. F.N.B.136. By which it appeareth, That Judges 
in all ages have endeavoured to put the Rule of Weſt. 2. in execution, Curia Domini regis non debet 
deficere conquerentibus in Juſtitia exhibenda, Tuſtitia eſt ſuum cuique tribuere, 


T rin. 10 Jacobi In the Common Pleas. 


; Robert Mary's Caſe. 


Dward Crogate brought an action upon the Caſe againſt Robert Marys , and declared, That 1/:1- 
liam Winter Gent. was ſciſed in fee of the Mannor of Townbarningham, whereof a houſe and 
2, acres, and 2. roods of Land in Townbarnxingham axe parcel, and demifed and demiſable by Co- 
py, &c. in Fee, for life, or years. And where the ſaid Williamand all thoſe whoſe eſtate he hath in the 


ſaid Mannor with the appurtenances , pro tenentibus Cuſtumariis ſuis pred. meſſuagii 2 ac, &* 2 Rod. 


terre cum pertin. babuerunt & 9 toto tempore exjus contrarii memoria hominum non exiſtit, habere conſue=- 
verunt communiam paſtur* in | Jgren pecia paſtur? cont? per eftimationem Jſeptem acras, vocat. Townbarn< 
ingham Common, jacen* in Townbarningham pred. pro omnibus equis & vaccis ſuis levant” & cubant' &c. 
qulibet an, omni tempore anni tanquam ad pred, meſſuag” &c, pertin, and conveyed a grant by Copy of 
Court Roll of the ſaid Mannor of the ſaid Houſe and land with the appurtenances to the Plaintif 
adhis heirs, according to the Cuſtom of the Mannor, by force of which he' entred, and was and 
ſetſs ſeiſed of the ſaid Meſſuage with the appurtenances. . Ez pred. Robertus machinans O intendens 
ſum Edw. de communia paſtur, pred. in pred, pecia paſtur. continent. per eſtimiationem 7 ac, wocat, 


\ Townbarningham Common, habend? minus juſte impedire, & de proficuo ſuo inde ttaliter deprivare, 


tm. die Maii, ann. regn. Domini Reg. nuuc Angl. ſept. equos, boves, & vaccas ſua in pred. peciam pa= 


ſine, cont, per eſtimat, ſept. ac? voc. Townbarningham Common, poſuit & herham hid. creſcen, cum 


quir bobus, & vaccis ſuis depaſtus fuit, conculcavit, & conſumpſit, with continuance, 2-pred. primo die 
Ui ann. ſcptim. ſuprad. uſque feſtum $anii, Mich. Arch. tune proxime ſequen. per idem Edw. exiſftens per 
tum idem tempus tenens Cuſtomarius pred, Meſſuag. & 2. Acr. & 2. Rod, terre cum pertin. communi- 
an paſtier* ſam pred, pro equis, bobus &5. vaccis ſuis, in tam amplo & beneficiali modo prout ipſe perantea 
hubuis, &c. per tempus illud habere non potuit, ſed proficumm ſuum inde per totum idem tempus aniifit ad 
dmnum, &c. 401, The Defendant pleads Not guilty, and the Jury found, ©#od quo ad foſitionem e- 
qurum bovium, & vaccarum ipfius Rob, Marys in infra ſcript. peciam paſtur, vocat., Townbarningham 
Common, interizs per pred, Robert. fieri ſuppeſit. dicunt ſuper Sacram. ſuum quod pred. Rob. Marys non 
flinde culpabilis, prout, &c. & quoad depaſtum conculcationem & conſumptionen berhe infraſcripe. in” 
Wraſcript. pecia paſtur* vocat Townbarningham Common, infraſcript. equis, bobus, & vatcis per tem- 
By freſcripe” 7} rator” pred, dicunt (uper ſacram, ſuum, quod pred, Robert. Marys eft inde culp.& afſ. 
m2, &&c. And this plea began Hill. 7. Fac..rot. 336. and was oftentimes debated by the Serjeants 
Xdarr, and by the Juſtices at the bench : And it was argued on the Defendants part , That the 


l 
e 


 Frong found by the Jury is not the wrong whereof the Plaintif "complains in his Action upon the 


a; For he hath complained of a Miſdoing , and they have found a Not-doing , which is againſt 
the Plaintif , for he hath declared that the Defendant poſwit averia ſua, &c. which is wrong and 


niſdoing, and the Jury have found, quod xo# poſuit, &c. but that his Cattel have depaſtured; &c. 
| Witch ought to be by eſcape, which is not doing, and many caſes were put upon this ground.” 


But as to that it was Reſolved, That the Action notwithlianding that was maintainable; for 
Us Judges in finding of Verdicts doc reſpe& the Subftance, rather than the Circumſtance; and 
xefore in the caſe which concerneth the life of a man » Which is more favoured'than any thing in 
world, Judges regard the ſubſtance, and not the Circumſtance ; As if A. B. and C. were indi&- 


of killing T. $. and that A. firook him, &c. and the other were preſent, abbctting, &c., And the 


uy hnd , that 4. did not firike him , but that B. ſirook him, and the other 2. were prefent abbet- 


|- ing, &c. the ſame is a good verdict, for it is but Circumſiance who ſirook him, for in Law it is 


te ſtroke of them all. | ES | 

-2. It was well obſerved, That the Declaration is. That the Deft. put in his Cattel 1 Maii, &c. 

and that from the 1 Mai; they continued there till the Feaſt of S. Michael ; Now the Jury have found, 
Yoor 5-7 | -” 
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3 Ref FIN 96 4 Robert M ary's Caſe. Part IX 
| quoad poſitionem non culp. prout, &c. which is the firſt day of May: but the Jury have found qu2 

depaftum conculcat. &c. per tempus infra contentum, (c. 4 primo die Mail uſque feſtum $ anti; Michaels 

they found him guilty, prozt : So that the Jury have found the continuance, @*. in the ſame oe, 
ncr, and for the ſame time the Plaintiff hath alleged 4 and the Plaintiff is a ftranger to ir, ang the,.. 

fore come the Defendants cattell by eſcape, or otherwiſe, the eating of his graſs, and fo the defi. 

&ion of his Common, the ſame is the ſubſiance and cauſe of the a&tion: And fo it was adjy doel 

Hill. 5 Fac. in this Court, as it after appearcth. : , 

Ty 2. It was Objectcd, That one Commoner ſhall not have an action 'for cating of the Common 
[ ] for then every Commoner might have an ation for the ſame cauſe, and fo aQtions ſhould be multi 
plicd for ſmall cauſes, which the Law will not ſuffer. And therefore William's Caſe in the 5b par 

of my Reports, for not doing divine ſervice in a Common Chapell, or Church, an ation upon the 

caſe doth dot lie, nor for a Common Nuſfance done in the High-way, Vide 27 H.8. 26, 27. and 

5 E. 4. 3, ©c. where the Law denicth an aCtion toany onc in particular, for avoiding infinite actions 


in ſmall cauſes. . : ; Gs 
To which it was Anſwered and Reſolved, That notwithſtanding this Obje&tion, the aGQjon 
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f 113] 1y-  3- For every feeding by the cattel of a firanger, the Commoner ſhall not have an afſize nor 


ner, &c. 'ought to have common of paſtures for his Catte, ſed proficuum ſunm per titum iden 


any aQtion for it 3 \ but the Tenant of the Land may in ſuch caſe have an aRion. | ang ny 
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Soil ſhall have an aQion for Treſpaſs done in-the Waſte or Common, as an immediate Trelpals 
to. him, | reatz but the Commonietr ſhall not have an aRion but 'by conſequent 5 be 
viz, If ite Treſpals Beech , per quod proficuum Juum Commun. ſue amiſit, &c.  Or'that he ca0- E' 
not have his Common in ſo benehcial-manner as he had before. 4+ In this caſe it | 
cially-appear to the Court, that any other hath Common there but the Plaintiff; an 


ina Hi 

Sotas Frnt lads Fea and'therefore it ought to be onely puniſhed and refor | the 
ſute; for a publick; Nufance ſhall not be reformed art” the ſaute of a private party 3 for the pray - | 
is pot private, but ppblick, . But privatum damnum five nocumentum ſhall be reformed by bois 
aHjon of the private paity_grieved, and Commun# nfeumentum at the ſute of the King,' who 1s 
head-of the whole Commonwealth : *'But a' Treſpaſs done to many Commoners is Fey, | 
not Commune nocumentum: And (o it'is adjudged in 27 Af p. 6. It was preſented in the Leet, yi 
I. N. had enclofed” fuch lands, "which ought to lie in "Common' for all the Inhabirants © br 4g 
Town, &c. ad Commune nocumentum Inbabitantium vill. pred, and this preſentment was adjJu "9 
void :, For the ſame is a, private wrong to the particular Inhabitants of this particular Town, af 9 


no publick common Nuſance. 
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And the Chizt Juſtice in his argument in this caſc cited two. Judgements in the pojnt in 
his Court. Trinit. 41 Eliz, Rot, 1536. Job Holland Eſquire brought an action: upon the Caſe 
zgainli Tho, Lovell Eſquire, and other Defendants 3 and declared that the Plaintif was ſ(ciſed ' of the 
Mannor of Chalkbill in Laringford, in Norfolk,, and preſcribed to have Common for 400 ſheep in 
a place called the plains in Larlongfield, as belonging tO his Mannor, the Detendants promiſſorum Hon 
inart , with their ſheepe did cat the grafſe growing.in the ſaid place » Called the plains, per quod 
hc Plaintif could not enjoy his Common in as ample.and benificial-mannor as he-had before, and 
of right ought ta have , to his damages of 40 L, The Defendants»:pleaded: not guilty; and it was 
tried by Niſt pris before Sir John.Popham Chict Juſtice of England and found for the Plaintif , and 
he had Judgement and execution. Hill, 5 Fac. Rot. 1427. inthe Common Pleas, - Norf. Grorge 
England brought an ation upon the caſe againſt this Edward Crogate , and declared that the Biſhop 
of Norwich was ſciſed in the right of his Biſhoprick of the Mannor of Thurgarton in the County of 
Norfolk, and preſcribed in the Biſhoprick , &&.to. have Common for the Copyholders of the faid 
Tencment , for all Horſes, Cows,-and Hoggs in a.peece of Paſture in Bafingham, called Bafingham 
Common, &c. at all times of the year, as to the ſaid Tenements belonging. The Defendants pre- 
miſſorum non ignaris , put in his Horſes and Cows into the faid. peece of paſture called Baſingham, 
by which the Plaintif could not have his Common: in as ample and beneficial mannor as he had 
aſed before, &c. The Defendant as to the putting in of the Cattel pleaded Not guilty, which iſſue 
was found for the Defendant 3 and as to the eating of the graſs he pleaded, That the ſaid peece of 
palture called Bzſingham Common , did adjoyn to-another paſture called Barningham: Common, in 
which the Defendant had right of Common , and that theſe two Commons lay open the one to- 
the other, and claimed to have Common in Baſingham for the cauſe of vicinage , upon which Com- 
mon for cauſe of vicinage iſſue was joyned , and found for the Plaintif: Whereupon Judgement 
was given , and execution awarded. In which caſe both the points now in the Caſe at Barr in 
queſtion were adjudged, 1. Although the Plaintif declared that the Defendant put in his Cattle, 
&c, and it be found that he put them not in, but that they came'in by eſcape, yet the Plaintif 
ſhould have Judgement , for the cating of the grafle is the ſubſtance, 2. It was adjudged, That 
the Commoner in this caſe ſhould have his action upon the Caſe. 


7 rinit. 30 Jacobi Regs. 
The Lord Sanchars Caſe. 


RE Creigton, Lord Sanchar Baron of Scotland of forethought malice at Weſtminſter in the 
County of Middleſex did incite and procure Robert Carliſle to kill Fohu Twrner, who accor- 
dngly adjoyning himſelf with one James Irweng ,- the 11 of May latt paſt killed the faid John Try- 
wwithin'the City of Loudoun, And the King, in his zeal to Juſtice in this caſe, preſently ſent for 
thetwo Chiet Juſtices , and chief Baron, and commanded there ſhould be ſpeedy proceeding againft 
the Lord Sanchar, according to Law. To which the Juſtices anſwered , That the Lord Saxchar 
ws but an acceſſory in this caſe, and therefore he could not in Law' be tried before the Principal 
were attainted 3 but if the Principal might be apprehended , then both might be attainted with 
more expedition than it might be if the Principal ſhall beattainted by Utlagery ; Then it was asked 
how the Lord Sanchar being an ancient Baron of Scotland thould be tried; And it was anſwered 
by them, That none within this Realm of Exgland is accounted Peer of the Realm, but he 
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ence of any ſuch acceſſory ſhall be hereafter committed and done, upon ſute to them made OPS 
5. « 4 tos IF 65 , or keepers > the Records, where ſuch principal ſhall be hereafter ann 
or convicied , to certifie them whetber uch principal be attainted, convicted or otherwiſe diſcharg 1:08 
ſuch principal felony , who upon ſuch writing to them: or any of them direcied , ſhall make ſufficien "44 : ſo 
tificate in writing, under their Seale or Seals, tothe ſaid Juſtices, whether ſuch principal be attain 3 
convicted , or. otherwiſe diſcharged , or not. And after theythat ſo ſhall have the cuſtody of fabn 4 A 
cords do certifie that ſuch-principal is attainted , convided , or otherwiſe diſcharged of ſuch offenc; Gs N th; 
the Law , that then the Ioftice of Goal delivery, or of Oyer and Terminer , or other there anthorigg} : 
ſhall-proceed upon every ſuch acceſſory , in the County or Counties where ſuch acceſſory , oy acceſſyiy 
became acceſſory , in ſuch manner- #nd: form as if both the ſaid principal offence and acceſſory bad buy 
committed aud done'in the ſaid Coumy where the offence of the acceſſory was or ſhall be committed gx PR 
And that every ſuch acceſſory , and drber offenders above expreſſed, ſhall anſwer upon their arraignmen; 
and receive ſuch trial , judgement, order and execution , and ſuffer ſuch forfeitures , pains and peyal. F 
ties, as is uſed in other Caſes of felony: Any Law or Cuſtom to the contrary heretofore uſed jy - 
wiſe notwithſtanding. And upon this Statute divers Queltions were moved. 1. It in the lngig.. 
ment-in the County of Middleſex of the Acceſſory ſhall be recited , that the principal waz Indigeg 
before Commiſſioners of Oyer and Terminer in the City of London ( as in truth it was ): Or if ty, 
Indi&ment ſhall recite i» fefo, that the principal committed the murder in London , for the tec; 
tal, that the principal is indicted of murder in Londox, is no dire@ affirmance that the Principa 
committed Murder z for the Inditment is but an accuſation; and in place of the Kings Deck. 
ration , which may be true or falſez and this agreeth with former prelidents: And accordingly the 
Indi&ment was drawn , upon which the Acceſſory was convicted , as appearcth by the ſn. 
diament,. ..:- - | f Th. 
The 2 Queſtion moved upon: the Statute was, -If the Juſtices of the Kings Bench are within 
theſe words; Juſtices of Goal delivery , or'Oyer and Terminer. And it was objeQed, Thatthe 
Kings Bench is the higheſt Courtof Ordinary Juſtice within the Realm , and above the autaiy 
of Juſtices of Goal delivery, and Commitſhoners:of -Oyer and Terminer 3 and as it is holden in27 
Aſſ. 1. is more than the Eyre; for they examine the Errors of the Juſtices in Eyre, Gaol deliver, 
and Oyer and Terminer. And therefore in as much as the Juſtices of the Kings Bench arepars 
mount and ſuperjouxs over all the others, they cannot be included within their -Inferiours, ig, 
Juſtices of Gaol delivery , or of Oyer and Terminer. . Alſo the Juſtices of the Kings Bench have 
a diſtin and ſupreme Court , and the Juſtices of Goal deliyery , and Oyer and Terminer another 
diftin& and ſubordinate Court,” And therefore it was adjudged Hil, 3o Eliz. in the Kings Bench 
That where Richard Smith was indicted of forgery of a falſe deed at the Seflions of Peace inthe Þ 
County of Oxfod , and the Statute of 5 Eliz. cap. 14. which infliceth the puniſhment, and up-  Þ ' the 
on which Ac the Indi&ment was grounded , provideth that the Indictment ſhall be taken before MW 
Juſtices of Afſize , and Juſtices *of Oyer and Terminer 3_ And although the Juſtices of Pexce by | WE 
their Commiſſon have power to hear and determine felonies , Treſpaſs , &c. and have an expreſt i &: 
clauſe ad audiendum & terminandam , ſothat they are as it was urged Juſtices of Oycr and Temi- W tor w 
ner ; Yet it was Reſolved by the whole Court, That becauſe there was a Commithon of Oyerand ÞW ame. 
Terminer known. diſtin@ly by/that name , that the Indi&ment was not well taken, and therefor { he w: 
was quaſhed.: But it was reſolved, That the Juſtices of the Kings Bench are the Soveraign Juli- WF whe 
ces of Goal delivery, and of Oyer and Terminer , and therefore they are included within the fad 
words : and therefore it is holden in 7. E. 418. and 4 H. 7, 18. That if an Indi&ment of forddle 
entry be removed into the Kings Bench, the Juſtices of the: Kings Bench ſhall award rettitution, and 
yet the Stat, of. 8 H:. 6, c. 9. ſpeaketh only of Juſtices of the Peace; but the reaſon is , becauſe they 
have the Soveraign and ſupreme authority in ſuch Caſes. -Andaccording to this Reſolution, the 
Juſtices of the Kings Bench write according to the ſaid A to: the Jultices of Oyer and Teminer IF hel: 
and Goal delivery in London, before whom the Principal was arraigned, &c. who certified the I Ton, 
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the Juſtices of Goal delivery , or Oyer and Terminer , or two of them , of or in ſuch Comnty where 11, þ of 
W 

di 

up 


Record, as appeareth by the Record. | | | | fall 
Z Jt was moved, If the Lord Sanchar could not in Term time be indicted; arraigned, and com WF any þ 
victed at Newgate before Commiſſioners of Oyer and Terminer in the County of Middleſex? And BY their. 


it was Reſolved he could not 3 for the Kings Bench, as hath been ſaid, is more than Eyr. And E 'Felog 
therefore in Term time no Commiſſions of Oyer and Terminer , or Goal delivery , by the Common 
Law, may fit in the County where the Kings Bench fitteth,, for preſentia majoris ceſſat potefta mm- 
ris : and therewith agreeth 27 Af p. 1. But/Carlile and Erweng were indicted and arraigned 
London, where the Murder was committed, before Juſtices of Oyer and Terminer in the Term tm 
becauſe in another County then where the Kings Bench fit. | 

4 It was moyed, If the Lord Saxcher being indicted inthe Kings Bench, if it be needtull there 
be 15. days for the Return of the Venirefacias.; for if 15 days be requilite , he cannot be arralg'* | 
this Termz And it was Reſolved not, becauſe the offence was committed -in Midd. where the Of 
Court fitteth z but if the Indi&menithad been taken in another County, and removed thither, here WS: 
ought to be 15 days, &c. and therewith agreeth the. Preſidents , and the continual uſage of the 
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parlX. "The Lord Sanchar's Caſe. 


- Grand Inqueſt, the which finding is called Veredigum, quaſi dium veritatis, and yet it 
d, that if one be indicted as acceſſory to two, and he is found acceſſory to one, the ver- 
did is good. V ide the Statute of Weſt. 1. Cap. 14- by which it is enacted, That none be Outlawed 
upon appeals of Commandment, force, ayd, or receit, until he that is appealed of the deed be attainted, 
+ that one like Law be uſed therein through the Realm; which is but an affirmance of the Common 
Law 3 for there cannot be an acceflory, unle(s there be a Principal, no more then there can be a ſha- 
unleſs there be a body. But this. word ( Appeal) hath 2 fignifications in Law, one general, and 


of th 
was Reſolve 


 B that is taken for a general accuſation, and accnſatio eft duplex, cithe: by Inquilition, viz. Indi&tment, 


” man ; 
” yen, viz, one at the Kings ſute, and the other at the ſute of the party, and both theſe ' Actainders 


4 are in 2. manners, one after appearance, and- the other upon default after appearance, 2. wayes, 
' either by verdi&, or confeſſion, and at the ſute of the party a third way, viz. by battel, upon des 


”.ndthat is attheſute and in thename of the King,or by Appeal,viz. accuſation ofan Approver,and 
| therewith agrecth all our books : And Stamford lib. 2. 142. where he faith, After the Confeſſion 
” oF the Crime the Felon may appeal, that is, accuſe other Coadjutors with him to doe the felony, 
” nd in this particular ſenſe for accuſation of the party it is the rather taken. And as there are 2 


ner of Accuſations, ſo there are 2. manner of Attainders of Felony, viz. by Judgment gi- 


fault by proceſs of Outlawry, where Judgment is given by the Coroners,. or by thoſe whom an A& 
of Parliament and Cuttom have enabled. And in the faid- Statute of Weſt. x. Theſe words, 
By Appeal of Commandement, &c. are to be intended of an accuſation generally, viz. by Indic- 
ment, as by bill or writ, &c. Till be that is appealed of tbe deed be attainted, is'meant of all manner 
of Attainders, either at the Kings ſutc, or at the ſute of the party, and either upon; appearance or 
upon default. And afterwards in the ſame Act proviſion is made for the Appeal of the party, which 
implieth that the word Appeal ſhall be taken in the general ſence; nat ole 

6. It was Reſolved, That if the Principal be erroniouſly attainted, - either for Error in'the pro- 
ceſs, or becauſe the Principal being out of the Realm, &c. is outlawed, Or that he was in priſon at 
the time of the Outlawry, &c. yet the Acceſſory ſhall be attainted, for the attainder againſt the Prin- 
cipal ſtandeth till it be reverſed 3 and therewith agreeth 2 R. 3. 12. the Reſolution of all the Judges 
in the Kings Bench: And in 18 E. 4. 9. the Principal was erroniouſly Outlawed. for felony, and 
the Acceſſory taken, indicted, arraigned, convicted, attainted, and hanged, and afterwards the 
Principal did reverſe the Outlawry, and was indiced and arraigned of the ſaid Felony, and found 
Not gujlty, for which he was acquitted, and all the ſame appeareth in the ſaid book.- | Therie 
will be demanded, That foraſmuch as there cannot be an Acceſſory, if, there -be not a:principal, 
and in this caſe there'is no principal, how the heir of the Acceſſory ſhall be reftored to his Land which 


£ 


his father hath forfeited by the faid unjuſt Attainder? To that it is to be: Anſwered, That the 


- heirmay enter, or bring his ation, for now upon.the matter by AQ in Law the Attainder againſt his 


_—_ 


t, 


WE. 1. Mortdawncefter 46. Where the caſe is, A.. was: indicted of Felony, and:B. ob: ther ceip 
| &. 4.cſſoincd himſelf (and is utlaged).B. was taken, and put himſelf to tryal; and foundigui 
 farwhichB. was atcainted, and hanged, and the Lord'entred, as inito his Eſcheat;and afterwards: 


Father is without-any Writ of Errorutterly annulled, for by the Reverſing of the attainder againſt 


 thePrincipal, the attainder againſt che Acceſſory, which dependeth upon the: attaindex of the/Prin- 


<ipal, ipſo fado, +is utterly defeated and-void 3 and the ſame notably appeareth,in an old book; 


b- awe, and reverſed the Outlawry, and pleaded to the Felony, and was found: Not guilty, by whiz 
| hewas acquitted 3 [whereupon the: heir of B. brought a Mortdawneefter againſt the'Lord:by Efchear 


came. and ſhewed all the ſpecialmatter: And there wasa Demurrer upon it 3*and itwas' Ruled] 


the heir of B. ſhould recover ſeifin of the'Land, for if B. were alive, he ſhall 'g6e\quid by the 


”  Acquittal of 4. becauſe he catinot be. Receiyer 'of a Felon, when. A; is no Felon, and all the ſarne 
| appeareth in the ſame Book. Vide 4 E. 3.36. in Dower 4.3 E. 3. in Aſiſe and Reddſſeiſui 8 H,'4.-44 
HH. 4.4. 4E.4:20. 6E.4.9.'13 E.4-4. 9 H. 6.38.6. 8 H:7; no; And [ee'the Caſe of ſen- 
tence of Deprivation of one, and preſentment, inſtitution, and:induRion, of another; and afteriby 
| Relation of a general Pardon ipſo fads, all are reſtored without Appeal, or new preſentation, 'admif- 
Ton, or Infticution, qzod Vide;Dyer. Note Reader, to.ouſt all queſtions to what Goal offenders 


ſhall becommitted, It is enacted by the.Statute of 5 H. 4. cap. 10+ that none ſhall beimprifoned: by 


| any Juſtice of Peace, but onely in the Common Goal, Saving to Lords-and bthers, who have Giols, 


£* 


their Franchiſes in that caſe. By' which it appeareth, how Juſtices 'of Peace offemi who commit 
'Felons, &c.- to ſome of the Counters in Loadox, and other Priſons, which are not Common Gaols. 


; The Circumſtances of the matter of fat and proceeding in the Caſe are Reported in 
French by the Lord Cook 3 wherein there being uo matter of Law, I thoughs 
it not much material to tranſlate the ſame into Engliſh,. but refer the Reader 19 
the Original, | $1 | 
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Caſes in the Court of Wards. 


Trin. 7 Jacobi In the Court of Wards. 


Anthony Lowe's Cale. 


Nmthony Lowe held 59 acres, and a rood of Land in Alderwaſley, of the Mannor of 414,s,,, 
A by Knights ſervice, and ſute of Court to Bewraper, from 3- weeks to 3. weeks, of whic 


Mannor of Bewraper the Mannor of Alderwaſley was parcel 3 the ſaid Mannors of Bewropy, aq | 


derwaſley were parcel of the Earldom, and afterwards of the Dutchy of Lancaſter, which 

were £2 of the King by Knights ſervice in Capite before they came to the Crown, Tie pt 
of Lancaſter together with the ſaid Mannors came afterwards to the Crown by Deſcent: The bw 
Anthony held alſo a Place where a capital Mefſuage was fituate,and half an acre of land in Aldery 
holden of the ſaid Mannor of Alderwaſſey by Socage Tenure, and F ealty and Rent, amongft other 
Lands H. 8. by Letters Patents under the great Scal, dated 22 Fanii, Anno 15. granted to thefyy 
Ambony Lowe and his heirs, anceſtors to the Plaintif, whoſe heir he is, the aforclaid Rent,and fy. 
ther ratified, remiſed, releaſed, and confirmed totumſtatum pred. Anthonii in terris & tenememi; y,y 
Habend.& tenend. pred. Anthonio & heredibus ſuis,de nobis heredibus & ſucceſſoribus neſtris per fidelanen 
ranium pro omni ſervitio ſeculari exattione & demand, And the (aid Anthony Lowe ſo ſciſed of the 
ſaid 59 acres, &0, and of the place where the Capital Mefſuage was fituate 22 Marti 19 H,g ny, 
faid King granted the ſaid Mannor of Alderwaſley, and all Lands, Tenements, Rents, Rereions, 
and Services in Alderwaſley 
Plaintif, whoſe heir he is, & his heirs, to hold the ſaid Mannor, Lands, Tenements, Rents,Rererggy, 
and Services of the King, his heirs and Succeſlors, by the yearly Rent of 26. to 5s. and Fealty ; 
for all Services, exaRions, and demands :-and the ſaid grant was executed by livery and frifn : 1 
which premiſes are parcel of the Dutchy of Lancafter, and out of the County Palatine of Laugfy, 
And it was Objeced, That when the King granteth his Seignorie to his Tenant, to hae t bim 
and his heirs, by that the old Tenure is extin&, and then the Law ſhall create a TenureinCyithy 


Knights ſervice, for the belt ſhall be for the King As if the Kings Tenant granteth Lands oa 


ther, whithout any Reſervation or mention of any Tenure,the Law ſhall create a Tenurcbyk 


ſervice in Capite, for that is the beſt for the King, And o if the King granteth Lak | 
inde reddendo, the Law ſhall create the like Tenure, and therewith agreeth 33 H.6.7, fo on 
perſon. 2. When the King hath extin& the Sens 
ay are parcel of the Mannor of A. then the —_ ſhall be holden as the Mannor of 4. whol- 
| of 1 H. 4- and divers other Acts, havedeided MW 


ceſſity all land . ought to be holden of forne 


-apd that 'was a Tenure in Cepite, and the A 
the poſicflions of the Dutchy from the Crown. 


- But it was Reſolved, That the Tenure of the ſaid 59 acres, and toft and a half ſhall be tollm # 
by-Fealty onely 3 And as to the ſaid ObjeQtons it was anſwered, That when the King grantcthna 
xeleaſeth the- Services to the Tenant and his heirs, the ſame cannot extinguiſh the Tenure inallin 
veceflity of Tenure, and the King cannot by his ma 5 alter the Law, but it ſhall be expoundedh = 

i 


near the Kings intent as may, and that is to extinguith all the Services, but that onely which 


inſeparable incident to every: Tenure, which is Fealty, For that the King may doe by the Law, os 


id Rex poteſt quod de jure poteft, Vide 8 H. 9. ult, 


And as to the cafes which have been put out of the book of 33 H. 6. they were agreed andafti | q 
med for good Law ; but a difference was taken when Land paſſeth from the King by his grant, ud W ' 


in his grant no Tenure is reſerved, or when the clauſe is added abſque aliquo inde reddendo, ther 


the Law ſhall create a Tenure which is the beſt for the King. But when the Land paſſeth fiom 

Subje, and the Law for neceffity changeth one Tenure for another, there the Law, which isequſ- 
[6] fimus judex, ſhall create a Tenure & near the freedom of the firſt Tenure as may be. As if aBilbop i 
or other Man of the Church held Land of the King in Frankalmoigne, and at th& Common Lw# 
had infeoffed another and his heirs of the ſame Land, in this caſe the Feoffee ſhall hold by Fealtf 
onely, for that is as near the freedom of the Tenure of Frankalmoigne as may be, and fo wsif 


Reſolved in Loxe's Caſe; , 


And the reaſons and cauſes of this difference is, becauſe that in the firſt caſe the Land moveth 
from the King, and therefore ſhall be Subje to ſuch Tenure as the Law ſhall createz But wht 
Tenent in Frankalmoigne enfeoffeth another, there the Feoffee is in by a Subje, and not bytit 
King, for in ſuch caſe the King departed with nothing. Allo in this latter cafe the Law doth not 
create any Tenure originally, as ſhe doth in the firſt caſe, but onely changeth one Tenure into a0” By 


ther, viz. a Tenure in Frankalmoigne into a Tenure by fealty onely, 


And it was Reſolved, That when the King granteth any Land without reſervation of any Ten, 
or @bſque aliquo inde reddendo, or the like, there the Land by operation of Law ſhall be holden > | 
the King by Knights ſervice in Capite, according to the rate and proportion of Land which Ls | 
geth co a Knights fee, and ſo of more more, and of leſs leſs3 For the a of Law doth reſpet EQ 


"| 
yin 


ty, and will never charge any one with more or leſs then in Equity and reaſon he ought to be. po 


1 we 
Part. I 


SEN — 


& Aſhleybam parcel of the Dutchy of Lane. to Auth. Lowe Anceſtor ofthe - 


EG —_— 


Part. i. p Aithony Lowe's Cale. 


— Leger cupiunt ut jure regantur. And the Caſe at barr is ſtronger, becauſe the Kitig upon the 

:ant of the ſervices, doth limit the Tenure to be by Fealty onely, tor all ſervices, exactions and 

Jemands: And the Juſtices took no regard of the Tenure before the Crown and Dutchy were united 

in one perſon, for as long as they remain in one perſon, the ancient Tenure of the Crown dorminnt 
tuo ſomnio, for the King cannot hold of himſelt. 


Fore Reader, there are many and divers opinions of the content of a Knights fee 3 Some ſay, that 
a Hide or a Carve of Land doth contain 100 acres, and that $ Hides or $00 acres of Land make a 


Knights fee: and others hold, that 680 acres of Land make it. Others ſay, That bovata terre con- 
tinet 15 acres, & 8 bovate faciunt carucatam terre, by which accompt a Caruce of Land doth contain 
120 acres, and divers other opinions are concerning theſe matters. But I concieve, That a Knights 
&e or Hide, or Carve, or Yard, or Oxgang of Land, doth not contain any certain number of acres : 
put a Knights fee is properly to be cliimated according to the Quality, and not the Quantity, ſc. 
by the value, and not by the Content 3 and therefore it is true, quod Dodiſſimus Cambden in ſua 
Fritania, page 126. afſerit, viz. Subſequenti etate ex cenſu ut colligitur faiii fuer. Equites, &c, and 
Antiquity thought that 200, Land was ſufficient to maintain the degree of a Knight, as it appea- 
"chin the old Treatiſe De modo tenendi Parliamentum tempore Regis Edwardi filii Regis Etheldredi ; 
where it appeareth, Duod Comitatus, (viz. an Earldom ) conſtas ex vigtnti feodis Nis militis, quolibet 
frodo computato ad viginti libras ; Baronia conſtat ex 13. feodis, & 3. parte unins feodi militis ſecundum 
eomputationem prediiam ; unum feodum militis conftat ex terris ad valentiam 201. which Antiquity 
I cite, becayſe it concurreth with an A& of Parliament, Ano 1 E. 2. de militibes, by which A& 
enſur militaris the eſtate of a Knight is meaſured by the value of 204, Land per annum, and not by 
any certain content of acres: and therewith agreeth the Statute of Weſt. 1. cap. 35. and F: N. B. 
$2, where 201. Land in Socage is put in equipage with a Knights fee, and that is the more rea- 
ſonable eſtimation, for one acre may be better than many others, ſo that he who had 680 acres, or 
$00 acres of ſome barren Land hath not a ſufficient Revenue to maintain the degree of a Knight; 


— 


[124] 


and he who had a leſs number of acres of ſome Land, had a living (in thoſe days) ſufficient for . 


the maintenance of a Knight. So Antiquity thought that 400 marks of Land per 2, was a Compe- 
tent living of a Baron 3 and 4.001. per aunum,ad ſuſtinendum nomen & onus of an Earl; and of late 
time $00 marks per a#num of a Marqueſs, and 800 0. per annum of a Duke: So that their annual 
Revenues was cliimated by the value, and not by the content, And a Carve of Land Cxrucata terre, 
or a Hide of Land, Hids terre, (which is all one) is not of any certain content, but as much as a 
Plough can plough in a year, and therewith agreeth Lambard, verbo Hyde. And a Plough land may 
contain a houſe, wood, meadow, and paſture, becauſe by them the Plough men and the bealts of the 
Plough are maintained. And therewith agreeth, #it. E. 1.. br. 860. 4 E: 3. 47. Plow. Com. in Hill, 
and Grange's Caſe 168. Vid. 6 E. 3.42. & 39 H.6. 8.4. - And venerable Bede calls a Plough land 
faniliam, becauſe it containeth neceſſary things for the maintenance of a family. ' And Priſoz well 
fkidin 35 H. 6.29. That a Plough may till more land in a year in ſome Country than in ano- 
therz and therefore it ftands with reaſon that a Plough land ſhoald be lefſe in one place than in ano- 
ther, 41 E. 3. Fine 40. and 13 E. 3. Fine 67, A fine was not received de una virgata terre for 
the incertainty, Vid. 39 H. 6.8. But an acre of land is certain by the Statute de terris menſuran- 


Þ d&;, Note alſo Reader, That ſome Plough land was of old time of the yearly value of 5 nobles 


fer annum, and that was the living of a Sokeinan, or Yeoman, & ex duodecim carucatis conſtabit 
uum feodum militis, which amount to 20 1, per annum. And you may ſee that Termino Paſch. 
3E. 1. coram Rogero de Seyton & ſoctis ſuis Fuſticiariis apud Weſim. Ebor. r9t. 10. Radulphus de 
Normanville petens in brevi de medio queritur contra Luciam de Kyme quod cum ipſa teneat de ipſo 
duc caretatas terre in Coningſion per homagium & ſervitium militare, unde duodecim carucate faciunt 
anum feodum militis pro omni ſervitio, ipſa diſtrinxit ipſum ad faciendum ſetiam ad curiam ſuam de 
Thornton in Craven, &c. And it is to be obſerved that the Reliet of a Knight and all ſuperiours 
who are Nobles,is the 4th part of their revenue by the year,as of a Knight 5 1. which is the 4th part 
of 2011, So Vna Baronia conftat ex 13 feodis militam, & de 3 parte unins feodi militis, which amoun- 


W +ftth to qoo marks, and therefore his Relief is the 4 part of it, ſc. 100 marks; and an Earl doth 


conſiſt of 20* Knights fees, which amount to 4.001. and therefore his Relict is 1001. And the ſame 
appeareth by the Statute of Magna Charta, chap. 2. and by the Equity of that Statute, foraſmuch 


8a Marqueſdom confifteth of the Revenues of 2 Baronies, which amount to 800 marks, he ſhall 


pay according to juſi proportion for Relief 200 marks z and becauſe that a Dukedome doth conſilt of 
the Revenues of 2 Earldoms, ſc. 8oel. per annum, a Duke ſhall pay 2001. for Relicf, which is 
alſo the 4th. part of his Revenue, and therewith agree the Records of the Exchequer, 

Note Reader, that at the time of the making of the Statute of Magna Charta, ſe. 9 H, 3. there was 
not any Duke, Marqueile, or Viſcount in England, and therefore the Statute does not make mention 


| efthem. And the eldeſt ſon of King E. 3. called the Black Prince, was the firſt Duke in England 
alter the Conqueſt. And Robert Earl of Oxford, in the reign of Rich. 2. was the firſt Marqueſſe, 


fe enim inter ordines Angliz in ſua Britania teftatur Camben, #«bi ſupra,» Et titulus Marchionis ferixs 
ad nos devenit, nec ante 2 R. 2. tempora cuiquam delatus, ille enim Robertum Vere Oxoniz comitem 


- delicias ſuas primum Marchionem Dublinie defignavit, merumque erat honoris nomen. Hec ille, And 
| before the Reign of H. 6. there was not any Viſcount, fic enim idem Author ubi ſupra aſſerit, Poſt co- 
mites, Vicecomites ordine ſequuntur, Vicounts nos vocamus ; het vetns officii ſed nova dignitatis appella- 
oy #2, & H. 6. tempore ad nos primum audita, Hec ille, Et Dominus de Bello monte was the firſt Vifcourt 

WW created by K. H. 6. Vid. Cafianeum in gloria mundi, parte 4, conſider. 55, That this Dignity of Vit- 


7g count is of great Antiquity in other Realms. 
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[ 126 ] 


Hill. 8 Jacobi. In the Court of Wards. 


Flozer's Cale. 


Nehony Floyer and Anne his wife were ſeiſed in their demeſne as of fee, in the right of the 
A faid Anne of the 4th. part of the Mannor of Burdoceſton, alixs Burſton, holden by Knights ſer. 
vice in Capite, and 36 Eliz, levied a fine thereof to Cribbe and Radway, and to the heires of Cri}þe 
and the Conuſces did grant and render the ſaid 4 part to the ſaid Anthony and Anne, and the heirs 
of the faid Anthony on the body of the ſaid Anne lawfully begotten, and for wantof ſuch ifluerg the 
uſe of the right heirs of the ſaid Anthony. And afterwards the faid Anthony and Anne, » Jar, 
Regis levicd a fine come ceo, Oc, of the {aid 4 part of Wadbam and Manwayring, to the uſe of the 
ſaid Anthony and 'A4nne, for the term of their two lives, and afterwards to the uſe of Anthmy their 
eldeſt ſon in tail, and afterwards to the uſe of William their ſecond ſon in tail, and afterwarg; to 
the uſe of Fohn their third ſon in tail; and afterwards to the uſe of the heirs of the body of Anthony 
and Arne, and for want of ſuch ifſue to the uſe of the right heirs of the ſaid Anne: And afterwards 
Anthony the Father died, Anthony his 'ſon being within age, ſc. of the age of 14 years, the ſaid 
Anne being yet alive, And the Queſtion was, It the King in this Caſe ſhall have the Wardfhip of 
the body of Anthony his ſon, and of the 3 part 'of the ſaid 4 part, or any of them; and it was. 
gued on the Kings partz .That the King in this caſe hath 2 titles to the wardſhip of the body; ag 
ought alſo to have the third part of the fourth part of the Mannor. And the firſt title to the body 
was by the Proviſo;-and in the end of the Statute-of 32 Hen. 8. cap. 2. For by the firſt fine the 
fourth part was rendred 'to Anthony the Father and Anne, and to the heirs of Anthony of the 
body of Ane; and although the Statute ſaithz Where two or more perſons now bold, or bin: 
zer ſhall bold any. manners lands, 2enements, or hereditaments of the King by Knight ſervice janth 
to them, and. to the beirs of one of them, and be that bath the inheritance thereof dieth, bir hay 
being within age. That 'in every ſuch. caſe the King (hall bave the ward and marriage of the buy 
of ſuch heir ſo being within age, the life of the freebolder or freeholders, &c. notwithfianding, Yet if 
two be (ciſed to them, and to the heirs of the body of one, and he who hath the eftaretail 
dieth, his heir within age, he ſhall be in ward, for the ſame is in equal degree, qued fuitquudbre 
conceſſum per totam Curiam, Vid. 7 Eliz. Dyer 237 & 35 H. 8. 54. Sir David Owen s Cale, And 
it was ſaid, that alchough the husband and wife have altered the eſtate before the death of An, the 
Fath r, yet foraſmuch as they have not conveyed the land but to the uſe of themſelves and theirifſue, 
it ſhall not take away the Kings interett which he hath by the firſt fine, by force of the ſaid AQ. 
The 2 title which the King hath to the ward of the body, was upon the ſecond fine, tor by the 
ſecond fine the uſe is limited to the wife for life, which is direQtly within the ſaid AR of 32 H.8. 
and alſo of the Act of 34 H. 8. and for this cauſe alſo the King ſhall have the wardſhip of thethird 
part of the fourth part of the Mannor. | ; 

As to the firſt point upon the Statute of 32 H. 8, It was Anſwered and Reſolved, That foral- 
much as the eſtate limited by the render of the firſt fine doth- not continue till the death of 
Anthony the Father, this caſe was out of the ſaid Proviſo, for the words thereof are And hethat bath 
the inheritance thereof dieth, &#c, So that he ought to have the Inheritance (either in fee ſimple, or 
in tail) at the time of his death. But in this caſe Anthony the Father had but an eſtate forlifeinpo. 


ſefſion, and although that the ſecond conveyance was but a voluntary conveyance for the eſtabliſhing | 


of the Lands upon the ifſues3 yet foraſmuch as thereby the ſaid Anthony had not any eſtate of inht- 
ritance at the time of his death, the ſame is out of the ſame Proviſoz for as the firſt was voluntay 
for the advancement of the husband and his iſſues, ſo was the ſecond voluntary alſo. 


As to the ſecond, It was Reſolved, That although by the ſecond fine, the eftate which the 


Wife had by the firſt fine was barred-and altered, and now ſhe hath the eſtate by the ſecond fine, 
out of the eſtate which the Husband had by the firſt fine, yet it is out of the Statutes of 32 and 34 
H.8. for the words of the Statutes are, to and for the advancement of the Wife: And it was Re- 
ſolved that the eftate which the wife had by the limitation of the uſe upon the ſecond tine was not 
any advancement of the wife; for it is no more then ſhe had by the firſt fine, for by both ſhe had 
an eſtate for lifez and the firſt eſtate for life by the firſt tine cannot be any advancement of the 
wife by the husband, for. there the land was the inheritance of the wife, and moved from hers 
and by the ſecond fine, if no eſtate had been limited, the Law would have reſerved to her ſuc 


eltate in the uſe as ſhe had in the land, as it is agreed in Colgate and Blythes caſe in the ſecond part of 


my Reports and therefore it is not any more advancement to her then ſhe had before 3 and there- 
fore itis outof the (aid Statutes. | 
It was alſo Reſolved, that foraſmuch as the eſtate of the wife was out of the Statutes, no ward- 


| ſhip cither of the body or of the Land could accrue to the King in reſpe& of the eſtates in remalry 
der limited to the ſons, &#e. during the wives life, for the wife was Tenant to the King during 


her life, and the advancement of the Sons in remainder ſhall not give to the King wardſhip _ 
of the body or of the land. But if a wan hathi a Reverſion in fee expectant upon an ellate for litt, 


holden of the King by Knights ſervice, if he conveycth this revertion to the uſe of his wife, 0r hs 


Children, &c. and dieth, the ſame ſhall give cauſe of wardſhip of the body during the lite of hi: 


Tenant for life, becauſe the Tenant for life is not the Kings Tenant, but he in the "oy 


n 


- he forfeited his eſtate, and that thereupon the entry of the ſaid Richard be lawfull or not. 


Sonday's Caſe. 


And it was ſaid, That if a man holdeth of the King by Knights ſervice, the remainder to two, 
and the heirs of one of them, if he who hath the tce dicth, leaving the Tenant for life, the ſame is 
within the Letter of the proviſo of the Ad of 32 HM. 8. For the words are, Where 2 or more 
hold, &c. any Mannors, Lands, Tenements, or Heriditaments joyntly to them, and the heirs 
f one of them, and he that hath the inheritance thereof dieth, &c. Aad this Remainder is an 
rereditament, and is holden of the King, But during the lite of the Tenant for life, it 1s not 
immediately holden of the Kingz and therefore in ſuch caſe the heir of him who hath the fee ſhall 
not be in ward. Ard Kill, 25 Eliz. in the Court of Wards, Wray Chief Juſtice faid, That it was 


Reſolved by the 2 Chicf Juſtices, and the Cour of Wardsz That if the heir of him who hath the - 


fe be of full age, and the heir dieth, leiving the Tenant for lite, his heir withing age, that he ſhall 


not bein ward for his body within this Provilo, for the words of. the Act are, And he that hath the [129] 


Inheritance thereof dicth, &c. his heir within age, that in every {uch caſe 5 ſo'chat the heir at: the 
time of his death ought to be within age, which is to be intended of the immediate heir, and not 
of the mediate heir, Vid. 2 Eliz. Dyer. 172. in Lowes Caſe, 4-21 GENT 
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Hil. $ Jacobi 1: the Court of Wards... ,_ . 
| Sondays Caſe. | h F afl2 p ni 


ME Sonday being ſeiſed in fee of a houſe in Lambeth holden by Knights ſervice in Capite* \ 


7 Aprilis, 1587. by his will in writing deviſed the ſame to Margaret his Wite, for life, 44 | 
ofter ber deceaſe bis ſon William to have it, and if bs ſon William marry, and have. by by wife any 


male iſſue lawfully begotten of his body, then his Son to hwe it, if he bave no male-iſſue lawfully begos- 


ten of bis body, then bis Son Samuel to have the houſe; if Samuel marry, and have.iſſke male of iy by. 
dy lawfully begotten, that then his ſon to bave the houſe after his deceaſe \ if no iſſue male,- vbey bis ſos 
Thomas to have the houſe, if Thomas marry, having a male iſſue of bis body lawfully:begotten," #htxt 


his ſon to bave the the houſe after his deceaſe ; if he have no iſſue male, then his: ſon' Richard'in' Jike* 


04] 


manner. And then he addeth this clauſe, And bis will and mind was, that if any of bis Sons,/or their + 


beirs males iſſue of their bodies go about at any time t9 alienate, or mortgage the houſe, that then the next xt- 


 beir to enter upon the houſe and. enjoy it, + And: afterwards Merick died, and' William died without: 


iſſue male, having ifſue Margaret, (who had the 3 part of the houſe in reſpe& of the Tenore) Samu- 
e alſo died without iſſue male, Thomas centred. into the 2 parts, and Trinit. 6: Fac, he and his 
vife ſuffered a common recovery with fingle- voucher, which was tothe uſe of the faid Thomas and: 
is heirs, and afterwards 17 Decemb, Thomas died without iſſue male, and. in this cafe the Queſtions 


' wee moved, 1. What eſtate Thomas had. 2. It by the ſuffering of the ſaid Common Recovery, he 


As to the firſt it was Obje&ed, That when Merick, deviſeth, that Thomas his"fon ſhall have his 


houſe, if the will had not gone further, he had but for life, Then when he addech, -if Thomas 


my ſon marry, baving a male iſſue, that then bis ſon to have the houſe, that'is an'expreſs deviſe to the 
fon that he ſhall have it, and not himſelf. But it was anſwered and Reſolved, That as' well the 
ſaid Thomas as the other ſons have an eſtate tail to them ſeverally, and to the heirs males of "their 
bodies z And that for 3 reaſons. 1. Becauſe the Father ſaith, if be have no iſſue 'male, "Vir ſox 


St Richard #0-have it, which is as much as to ſay, as if Thomas dieth without ifſtemale, which' words 


- ae ſufficient to create an eſtate in tail in him. +2. The faid lattericlauſe, if any" of bis ſons; orctbeir 


beirs males of their bodies goe about, &c.- which explaineth the firſt words, that the'male iflne ſhall 
be heir, and take by diſcent, the firſt words, that his ſon ſhall bave the houſe' after his deceaſe, that 


| bs, ſhall have it as heir 3 for the words of the:will-make it manifeſt 3 and if any" of their ſons, and 
E- their beirs males iſſue of their bodies, &c. allo after it is ſaid, that then the next beir-to enter. 3. The 
thing forbidden proveth it alſo3.for as well the ſons as their heirs-males are prohibited to alicn or 


mortgage, and every reſireint implyeth (and-eſpecially in a' will) that the- parties (if the rettrainc 
had not been made) had power to do that which is prohibited, which is the cauſe that he reſtrai- 


| Kth them. And if the ſons had but one eftate-for life, this clauſe of reſtraint» That if they alis 
- Q@,Oc, that then the next heir enter, &c. ſhould be idle, and'of noneeffeedÞ 


Asto the ſecond pont, it was reſolved by the two Chicf Juſtices, Chief Baron, and the Court of 


\ Wards, That no Condition or Limitation, be it by A& executed, or by Limitation of uſe, or by 


devicein a laſt will can barr Tenant in tail to alien by Common Recovery for the cauſes and rea- 


lons reported at large in the 6 in Si ; 5. a _ 
47 part of my Reports, in Sir Anthony Mildmay's Caſe; and according 
© this Reſolution the Caſe was decreed, Peg : | d : v 


£22% 2 Piſcb, 


(53 


$& 
4 
\.. 
2 | 
[i 
43.1 
Pea 
en 
% ' 
A 
Fo 
. 
: 
o 
» 
$: 
1 
[3 
: 
+ 
© 
43 


"F * 
5 
” 
Ly 
" 
" 
Tow 7 
*« 
? . 
Fl v 
> ; 
- 
63 
E .1u 
o 


—_ —x 
ro 0 4 ART 

IT '- 

3-14 - 8 


> 82 
WL TW PDE 
” 2 je oups 


#58S.2* > 44-2 ap Ls 
j — 4. AS 


_—_ 
4g OCT YR oy 7 7 


he ft 


27 xy 
A bY 
A x - eee" Fa "Inge... = av 
- * __ —IS « _— — yp /2 
et rang : 
waa - : _ Fs en <. 
RE 2h = . 8 s . 
_ En Ng . . FR f _ ST 
- —— —— — == x CO nnd I S 5+ c | 
. : ow” os. 
&- © lt Tra 3 <> > . ” 2 — 
» SAD ts At INE > drags. x 4D. + OI ' "ns 
7 Y nt n—aghn oo ons ood Ione Was > - ” z< o s —_— 4 
Pe VO OI AP EINE EEC Ty ng ae nn as 8. = TW. 
= . -X2IG 20M KIA « 
pee of -—— : : FLY —— - 
= = - = PISS —— —_ —Y; 
" n s : 4 ”: 
Ng = Bf 0B" AE o oy Kean . 
= Toth nn apr 4 na” "= © = 
» Pg 7 wh *y 
T -— - —- on nee 
MP2 Ace, "7" 
.! & LY 
& Ef ts 144 7 


Fl 


= —  Quicks Caſe. | Part, IX 


Paſch..g Jacobi In the Court of Wards. 
Quick's Caſe. 


\. Leen Elizabeth Leſſor, Fobn Northcote, and Tho. ©uick, Tenants in Common of the Marc, + 
£00 ) ; Newton (being the Farr holdenjof the Queen by Knights ſervice in Capite,and neFs 
Bodley Tenant peravail of 3 acres of meadow called Warram Meadow, holden of the Mannor of yy 
by-Knights ſervice. Tho Quick, 34 Eliz. did infeoff Babb and others of his moyctie of the ſaid Man. 
nor, to the uſe.of himſelf for life,and after to the uſe of Fohn @xick his ſon and heir apparent in fail 
and afterwards to the uſe of the heirs of Tho, Qxickz and afterwards Will. Bodely of the faid ; acres 
of Meadow did enfeoff the ſaid Fohn ©xick, and his heirs, and afterwards Jobn Bich 5 dayes he. 
fore his death, and being ſick, by Collufion betwixt him and his Father, did enfeoff his Father and 
his fetrs; to the entent to defraud the ſaid Fohn Northcote of the Wardſhip of Andrew, fon and heir 
of Jobn©uick, being an Infant within age, and afterwards John Buick died 3 after whoſe death 
John Northeote ſeiſed the body of Andrew Quick, and afterwards Tho. Quick, died, after who 
death the moyety of the ſaid Mannor deſcended to Andrew Quick, The Queltion was. Whether the 
Wardſhip of the body and of the moyetie of the ſaid 3. acres of Meadow, doth appertain to the 
King, or to the ſaid Fohn Northcote. And this caſe was argued by Counccl learned on both lides 
in Hill, and Eafter Term, and 2. Queſtions were moved in this caſe. . | 
I. When John Qzick, Tenant in tail in Remainder of the Menalty dieth, his heir within agg, 
then occurreth to the King beginning of Wardſhip, vis. when Tenant for life died, and by the | 
— death of John accrueth to Northcote Wardſhip of the body, in reſpe& of the Feoffment by colluon 
[6] of the ſaid 3 acres of Meadow, and of the moyety of the ſaid 3 acres, and after when Tho, Quiz 
| - who was Tenant for life.of the Meſnalty dicth, then the Kings title, which was begun before, is con- 
ſurimated-;-and therefore it was argued, that the Kings title ſhould be preferred ; for now the Kings 
itle is\ by deſcent of him in the Remainder, and the death of the Tenant for life is but the remo- 
ving, of the impediment : Et quando jus Domini Regis & Subditi inſimul concurrunt, ju Regs pres 
ferri dehet, As in the Lady Hale's caſe, Husband and Wife Joyntenants of a Term for years, the 
Husband is felo.de ſe, he ſhall forfeit the whole. Plow. Com. 262. and yet there it furviveth till 
office, but after office it hath relation, cither before, or at leaſt to the time of the death. Sointhe 
caſe at barr although the Kings title is not full till the death of the Tenant for life, yet when he' 
dicth, then the Kings title is by the deſcent which accrueth together with the title of Northote by 
the death of John ®xick, Note the Caſe put by Weſton in Dame Hale's Caſe of diſcent to aVillain, 
being Ideot; 263. Vide 44 E. g.25; ' If the King and a common Perſon join in a Foundation, the 
' King is Founder. . To.that it was Anſwered and Reſolved, That in this caſe the intereſt veſted in 
obn Northcote ſhall not be deveſted ; for the title of Northcote was conſummated by the death of 
obn Dich, but by his death the King had but a poſſibility if Thomas ſhould die during his mino- 
rity 3 for if Andrew BQxick had come of full age, during the life of Thomas Quick, he ſhould never 
be in Ward, although he were within age at the time of the deſcent of the Remainder; And Bing- 
bam's Caſc in the 2. part of my Reports proveth, that it is but a poſſibility : for if after the deſcent 
of the Remainder, and before the death of the Tenant for life, the Seignory be granted over, and 
afterwards the Tenant for life dieth, the heir of him in the Remainder within age, neither the 
Grantor, nor the Grantee ſhall have the wardſhipof him. Vide 24 E. 3. 25. the Caſe of the Duke 
- of Laxcafter : but the ſaid point never came in Queſtion, for by the Feoffment of Fohn yet the 
faid 3 acres to Thomas, the Menalty as fo the ſaid 3 acres was extin&, becauſe that Tho, 2wick hath 
the Reverſion of the Menalty 3 ſo that the Reverſion being extin&, no particular eſtate of the Menal- .. 
ty, either for life or intail, can remain. And that was the clear opinion of the 2. Chicf Juſticesand 
Chicf Baron. Videz H.6.1. 15 E. 4.12. & 40 E.3.14. Thecaſe of Warranty. < Y 
- 2, It was moved, That when the Tenant maketh a Feoffment to certain perſons by colluſion,that 
| the Lord ought torecover the Land by Writ of Right of Ward, before he ſhall have a Writ of Ri 
viſhment of Ward: and therewith agreeth F.N.B. 134.k; 12 H.4. 13.6. 33 H.6. 16. by Priſoit,and 
the Statute of 34 H. 8.-in caſe of Collufion giveth a Writ of Right of Ward for the body and Land, 
[139 ] and therefore in this caſe Northcote could not ſeiſe the Ward till he had recovered the Lind; And 
then it was Objected, That the title of the King by the death of Tho. ©xick is in poſſeſſion, and ſhall 
be preferred before the title of Northcote, which is onely in Action. To that'it was Reſolved, Thit 
the title of Wardſhip which accrued to him by the death of Fobx Buick, (although it bein aQion) 
ſhall not be develied by the death of another Anceſtor, viz. of Thomas Buick, | 


EY EY TIES 


j 


v7 


Part. IX. | Bewley and Holt's Cale. by 


7 


——_— 


Trin. 9 Jacobi. In the Court of Wards. 


Bewley's Caſe. 


Eonard Bewley (ciſcd in fee of a houſe and certain Lands in Czlgath in the County of Cumbesr- 
Bnd, died thereof ſeiſed 25 Fanmary 38 Eliz. after whoſe death ic was found by office, that 

the ſaid Houſe and Lands, with the Mannor of Culgath (whereof they were parcel) by the attainder 
of Treaſon of Andrew Hartley were forfeited to King E. 2, and afterwards King E. 2. by his Let- 
ters Patents granted the ſaid Mannor, whereof, Oc. to Morisby in fee, tenend. de nobis & heredibus 
woſtris per ſervicium medictat. feodi unius militis imperpetuum, & reddend, inde nobis & hered. noſtris 
per atnum ad Scaccar. 101. & faciend, aliis Capital. Dom. feodi illius fi qui fuer*, reddit. & ſervitia que 
inde debebantur antequam ad manus noſtras devenerunt, Salvis nobis & hered, noftris feodis militum, & 
advocationibus ecclefiarum, &c, and found further the other points of the writ: By office after the 
death of Morisby, Anno 22 E. 3. it is found, that the Mannor of Czlgath, whereof, &c. is, and be- 
fore the attainder of Hartley was holden of Robert Nevil de Horneby, qui ill tenuit de domino Rege 
in capite per ſervitium 16 s. O& 8 d. ad cornagium ſolvend, ad feſtum aſſumptions beate Marie pro tots 
anno. Et Juratores prediti. ulterius dicunt, quod poſt mortem Chriſtopheri Morisby 3. partes difti ma- 
nerii tenentur de Dom, rege per ſervitium militare: and by an office found 29 E. 3. and another 
48 E. 3. and by a Record in $ H. 4. in computo Colleorum rationabilis auxilii, &c. and by office 
in i7 H. 8. and by office in 38 H. 8. it was found (although it was not in one and the fame 
manner) that the ſaid Mannor of Culgath was holden of the King by Knights ſervice. ney 
And it was Reſolved by the 2. Chief Juttices, and Chief Baron, that by the Patent' of Ki 
E, 2, that the Tenure of them ſhould be revived, although that the King in the firſt place hath reſer- 
to himſelf other ſervices, viz. Knights ſervice, where the Meſne before the attainder held of the 
King in Socage, as appeareth by the ſaid office in 22 E, 3, and although the King hath referved 
another Rent, yet becauſe the King for his honour, and in advancement of the antient Right accor- 
ding to Equity and Conſcience, expreily intended that the Meſnalty ſhould be revived (which by 
the Actainder of the Tenant peravail by Rigour of Law, without the fault of the Meſne was extin&) 
the Tlauſe of Revivorof the Meſnalty ſhall be preferred before his profit 3 and therefore the Tenane 
avail ſhall hold of the Meſne, as he held before the attainder, and thus reſtitution of an antienc 
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ight ſhall be preferred. And Sir Fobn Molyn's Caſe in the 6. part of my Reports, was affirmed ' 


for good Law. Vide 2 E. 3. 33. vid.60b. $E. 3.283. 17 E.3.59. 25 E. 3. 46. 46E. 3. 
Inition 19. 49 E- 3. 10, 22 Af. 53. 21 Aff. p.30. 4 H.6.20. 33 H. 6:7. Note upon the ſaid 
books a difference betwixt a Creation of a new Tenure, without any aſpect to the anticnt right, 
fx there the firtt Reſervation ſhall Rand 3 and betwixt a Reſtitution of an antient Tenure; for that 
ſtall be preferred before the Reſervation, which is firlt in words. Note the difference, 
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Mich 9 Jacobi. In the Court of Wards. 


Holt's Caſe. 


PRaneis Holt the Grandfather had ifſue Thomas Holt the Father, his eldeſt ſon, and: 4. other ſong, 
4 Thomas had iſſue Francis z Francis the Grandfather being ſcif2d of divers Lands in fee in the 


F County of Lancaſter, part of which were holden of the King by Knights ſervice ix Copite, and the 
| teſt holden of others, did convey part of his Lands holden, and of the other Lands not holden; to 
| theuſe of Thomas Holt the Father, and Conſtance his wife, yet living, for their lives: and'afterwards 


tothe uſe of Fraxcis the ſon, and the heirs males of his body, with divers Remainders over in 
tal, the Reverſion in fee to the right heirs of Francis the Grandfather, and conveyed other Lands 

n, &c, to the uſe of himſelf for life, with ſeveral Remainders to other of his younger fons 
then living, for term of their lives ſeverally, the Remainder to Thomas the Father for life, the remain= 
derto Francis the Grandfather, and to the heirs males of his body, with divers other Remainders, 


| the Reverſion in fee to Francis the Grandfather and his heirsz Francis Holt the Grandfather died, 


Thomas the Father being of full age, who tendred his Livery, and died before Livery ſued, or office 
ound : Francs the ſon being ot full age, and all is found by office, Fraxcis the ſon continueth the 
Livery, Conjtance the wife ot 1homas the Father, and the 4. younger ſons of Francis are yet living, 


| And 2, Queſtions were moved in this Caſe. 1. If the King ſhall have any primer ſcitin in this caſe 


n pofſcihon, 2. If he ſhall have any primer ſeitin for the Reverlion in fee (expetant upon the ſaid 
late rails) which deſcended after the death of the ſaid Thomas the Father. And in this caſe thete 
ponts | the caſe being otten debated, and good Contideration had.) were Refolved, As to the tirft, 
3-Points were Reſolved. | 

1, That by the death of Thomas before any Livery ſued, the King hath loſt to have any primer 
(citin 
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or the death of Francis the Grandfather, as before in Northc»te*s Caſe; and in Hale 
anche of 8 e of my Reports, and oftentimes it hath been reſolved. And there is a differ Rs 
ewixt Primcr ſcilin or Livery, and Mean rates, for Livery or Primer (citin is lolt by thedeath of the 
heir, but not mean Rates, if any are due, tor they are abſolutely veſted in the King. 

2. That Francis the ſon ſhall not ſue Livery, or pay any Primer ſcifin, becaule that he was out 
of the Statute of 32 H. 8. and 34 H. 8. as alſo it hath been often times reſolved, becauſe that after 
the death of the Grandfather Primer ſciln was duc by the Father, and the fon living the Father is 
not within the Statute. 

. That where the Statute of 32 & 34 H. 8. giveth to the King Primer ſeifin in caſe of As exe. 
cuted, that if the King hath a Primer ſeifin, the Statute is ſatisfied, and he ſhall not have ofOthers 
in the Remainder, or of the younger ſons, as the Common experience is in the Court of Wards, *' 

Then it was ſtrongly urged, that in this caſe for as much as a Right and Intereſt of Primer ſeiſin 
was vcſicd in the King, although that afterwards by the actof God by the death of Thomas the Pri. 
mer ſcilin by a& in Law is diſcharged, yet for as much as the King ſhall have but the Primer ſejgn 
that for the Land conveyed to the younger ſons, the King ſhall not have any Primer ſeilin; by j; 
ſhall be accompted the Laches of the Kings officers, that they did not force Thomas to ſue his Live. 
ry, or have taken ſecurity of him to anſwer it, But it was Reſolved, That the King ſhall aye 
Primer ſeifin for the Lands conveyed to the younger ſons in this caſe, becauſc they are within oneof . 
the 3. caſes in which Wardſhip and Primer ſcifin are given to the King by the ſaid Acts, vis. Advance. 
ment of his wife; Preferrment of his Childrenz and Payment of his debts: And the reaſon and 
cauſe of this Reſolution was, That when the ſaid Ads give to the King Primer ſeifin, it is intendeq 
of an actual and effeQual Primer ſeilin, and not of any one which is mathematical or imagin; 
for the King ought alwayes to have the full and compleat effect of the thing which is due to hin; 
and therefore if one who is within the ſaid-3. cafes dieth before Livery, fo that the King hath lof 
his Primer ſcifin, and hath not the effe@ of the Statute, - the King ſhall have Primer ſeilin of others 
who are within the faid 3. caſes (but not of any other who is out of the ſaid 3. cafes.) And this 
Reſolution is-proved by former Reſolutions and Authorities in the like caſes: and thereforeif the 
King hath title to preſent for lapſe bac vice, and he preſent, and his Clerk is admitted and infity. 
ted, and dicth before Induction, the King ſhall preſent again, for he hath not the full and complex 
effe& of his preſentation; as it was Reſolved by Sir James Dyer and the whole Court inGile: Caf 
18 Eliz.'in the Common Pleas. - So. if the King marricth a daughter who is in his Wardfhip, infrs 
anos nubiles, and before the age of Conſent the Husband dieth, the King ſhall have the'maniage of 
the heir again, becauſe that the firſt Marriage was not compleat, as it is Reſolved in AmbrſuGnges 

C67] Caſe in the 6. part of my Reports.. And yet in theſe caſes a Common perſon ſhall be baned. In 
6 E. 3, 56. the Caſe was ſuch, The. King granted the Honour of S. Yolry with the Advowſon of 
| Mixby to the ſameappendant, to. Richard Earl of Cornwal, and King-of the Almains, and to the 
heirs of his body, Saving the Reverfion to the King, which Earl had ifſue Edmond his ſon,anddied, 
Edmond his ſon OGab, Purific, 8 E..1. levied a fine.of one acre of Land parcel of the ſaid Honour, 
with the Advowſon of the faid Church of Mixby,/ to the Biſhop of Rocheſter, 8c. which alienation 
was before the Statute of Doxis Conditionalibus, made 13 E. 1. and afterwards the ſaid EdmmdEal 
of Corxwal died without iſſue. And by the Authority of this book it appeareth, that although the 
alienation was made before the Statute, and poſt prolem ſuſcitatam, the Donees and their iſſues babu- 
erunt poteftatem alienandi, to barr the Reverfion of Common perſons 3 yet it ſhall not barr the Kings 
Reverſion, although it be with Collateral warranty, if there be not aſſets deſcended, So that the King 
may have a full ſatisfaQtion and. recompence, for without warranty and recompence it is not ſuch 
compleat alienation, becauſe it moveth from him who hath not a compleat eltate, which ſhall barrthe 
King of his Reverfion : and therewith agreeth 45 Afſ. p. 6. and yet in the caſe- of a Common perſn 
ſuch bare alienation before the Statute, without any warranty, or collateral warranty, withoutwy 
alienation ſhould barr the Donor in ſuch caſes. | | 

As to the 2. It was Reſolved, and fo was it affirmed by the Attorney of the Iards, That the 
Uſage hath alwayes been in ſuch caſes, . That Francis being of full age at the death of Thoms theFt 
ther, the King ſhall not have Primer ſcifin of the ſaid ſeck and fruitleſs Reverſion in the caſe at bat; 
And thereaſon is, becauſe that the words of Prerogativa Regis axe, Rex habebit primam ſ rifinam, Oc 
capiendo exitus eorundum terrarum & tenementorum, donee, &c; ;So when no rent or profit is reſerved, 
the King cannot take exitws, ee, in ſuch caſe. -- But if the Kings Tenant by Knights ſervice in Cap 
te maketh a gift in tail, rendring an yearly Rent orother profit tohim and his heirs, and dicth, h1s 
heir of full age, the King may take Primer ſciſin of the Rent or profit which deſcendeth to the helr 
for one year : And ſo Note, that forſuch a Rent-ſeck and fruitleſs Reverſion the heir ſhall be 10 Wart 
if he be within age, bur ſhall not pay Primer ſeifin for ſuch fruitleſs Reverſion, if he be of full age # 
the time of death of his Anceſtour. | h 
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Menes ant Aſcongh's Cale. 


Part. IX. 


705 


Mich. $ Jacobi. In the Court of Wards. 
Matthew Mene's Caſe. 


Anhew Menes the Grandfather being ſeiſed in fee of divers Meſſuages, Lands, and Tene: 

ments in the County of Kent of the Cuſtom of Gavelkind, and of a Houſe holden of the 
King by Knights ſervice in Capite 3 and the reſt of Common perſons in Socage, had ifſue Andrew, 
who had iſſue Matthew, Thomas, Fohn and Andrew: Andrew the Father died, Matthew the Grand- 
father by his will1n writing deviſed all his ſaid Lands, viz. to Matthew eldeſt fon of Andrew the 
Father one part, and to the heirs of his body, and to Thomas ſecond ſon of Andrew the Father ano- 
ther part, whereof the houſe holden 7# Gapite was parcel and of like eltate; and to the other ſons of 
Andrew the Father, other parts of the like eſtate, Matthew the Grandfather died ſciſed of the ſaid 
Meſſuages, Landsand Tenements, Matthew the ſon being of the age of 15 years, andall the (aid 
brothers of Matthew being alive, and all this was found by office. And in this Caſe 2. Queſtions 
were moved, 
" 1. If the King ſhall have a 3+ part of the (aid Meſſuage only, and not of the other Lands not 
holden of the King ? 


2. Admitting that he ſhall have a 3. part of the whole, whether he ſhall have a full third part of 


the eldeſt ſon only, or out of the part of every brother ? | 
And as to the tirſt, .It was firongly urged, That the King ſhould have but a 3. part of the Land 
holden, becauſe if no will had been made, the King ſhould have but the-3, partof that which de- 


| ſcended to the eldeſt ſon, for where the Statute of Prerogativa Regis ſaith , Dominus Rex babebit Cu- 
fudiam omnium terrarum eorum qui de ipſo tenent in Capite per ſervitium militay, &c. de quocung; - 


tenuerunt, &c. it is meant, if the Land deſcend to the ſame heir, to whom the Land holden de- 
ſcendeth 3 -but if any part deſcendeth to another heir, the King fhall not have'iit, and therewith a- 

h 12 E. 4.18. and Stamf. prerog- 8 b. And the Statutes enable one to deviſe 2. patts of his 
Lands for the benefit of his Children, where the King had all if no deviſe were made, but in all 
caſes where no Will is made the King had nothing, for the Statute gave not any. Wardſhip or Primet 
ſeifin, although-a will be made, and thereby the Land deviſed as his ſons, for the ſame is not with- 


- [ 


in the purview of the laid Act, ' 
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To which it was anſwered and Reſolved, That it is true that if no Will had been declared, the 


King, ſhould not have the Lands holden of others in Socage, which deſcend to younger.ſons, but 
when by the Will (to which he is enabled by the Statute) he deviſeth the ſameto his ſons, in ſuch 
caſe the Saving in the Same Statute giveth to the King Wardſhip and-Primer ſeifin 3 and therefore 
z (ronger caſe was agreed for Law. - Tenements deviſable by Cuſtom n Loxdox came to King H. 8, 
bythe diſſolution of Abbies, and afterwards the King by his Letters Patents.granted them in- Fee 
tobold by Knights ſervice i# Capive, and the Patentee by his Will deviſed them for the preferment 


of his wife, advancement of his children, and payment of his debts, and died, his heir within age, 


teKing ſhall have the 3. part in Ward: and yet the deviſe is good for the whole Land by the Cu- 


Cale ſhall have the Wardſhip of the 3..part by force of the ſaid Saving in the laid Statutes 3 and 
therewith agreeth 5. M.z. Dyer 155. 6 Eliz. Dalliſon 4. Paſc. 20 Eliz. between Barbor and Elis. his 


 witePlaintif, and //iMam Long Defendant in a Partitione faciend, Judgment was given upon a ſpe= 
| (alVerdi& Reported by S:rjeant Bendloes, by which it was Reſolved, that the King, @ fortiori ir 
| thecaſe at barr ſhall have a 3. part of the whole. 


| AStothe ſecond point, It was alſo Reſolved, That the King ſhall have the 3. part out of every 


ſeveral part, ſo that the charge ſhall be equal, and ſhall not fall upon one only. Vide 35 B. 8. Teſts- 
| . mente, br, 19, 4 Ex3. Afiſe 178. Vide 21 & 22 Eliz, Dyer 366.6. : 


pn EOS e —_ 


Mich. g Jacobi. In the Court of Wards, 
Aſcough's Cale. 


T was found by Office , after the death of Wiliam Aſcough Eſquire , that Sir Edw. Aſcough Fa- 
ther of the ſaid Viliam was ſeiſcd in fee tayl of the Mannor of Darcie, and of the Mannor of 
ie in Stallingborough, in the County of Lincoln, the remainder to Fraxcis his brother in rayl, the 

remainder to the (aid Sir Edward in fee, And that the ſaid William Aſcough was ſeiſed in fee of a 
ouſe, 31 acresand a half of land, 9 acres of meadow: and 2 acres and a half of paſture in Szalling- 


brrough aforeſaid, and held them of the ſaid Sir Ed. Aſcough, asof his Mannor of Darcie, ſed per 


{ue ſervitia Furatores ignorant. And that the ſaid Villiam was alſo ſeiſed of a houſe, and 40 acres of 
lands, &c. in Owresbie in the faid County, and held them of Sir Thomas Munſon, as of his Mannor 
®Owreebie in the ſame County, And afterwards, upon the Marriage of William with Katherine the 
a Aaaaa daughter 


' fom, without any help of the Statutes of 32 & 34 H. 8. And notwithſtanding the King in ſuch 
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Aſcough's Caſe. , Pan TIX 


[135] 


1/illiem Henage : the ſaid Sir Edward and Francis levied a tine of the ſaid 
+75 : Fading Viz. of ſome part in certain of the Mannor of Darcie, and ſome of 
©2in of the Mannor of Selbiey to the uſe of William and Katherine for their lives, and 
males of the body of Wikam , the remainder to the ſaid Sir Edward in tayl , with diy 
Jers in tayl , the remainder to Sir Edward in fee; and for the reſidue of the ſaid Mannors tg the 
ſe of the ſaid Sir Edward for life , and afcerwards to the uſe of the ſaid William and his hein 
males of his body, with divers remainders over in tayl, the remainder to the right heirs of the ſaid 
Sir Edward ; and afterwards the (aid William died, as aforeſaid (ciſed, Edward Aſcough his ſor the 
being within age, and that the ſaid Mannors of Darcie and Selbje are holden of the Ring by knighy 
ſexvice in Capite; and that Sir Ed. Aſcough the Father, W illiam and Katherine are yet alive, 
| And the ſole point inthis caſe was ſhortly this. The King. Lord, Meſne, who hold by Kniphs 
ſervice in Capite , Tenant paravail in ſocage, the Meſne granteth the Mcſnalty to the uſe of himſelf 
for life , and afterwards to the uſe of the Tenant peravail in tay]; if in this caſe the Mcſnalty 
ſuſpended during the life of the Meſne, by force of this remainder in tayl. And it was Reſolved 
That a remainder in tayl , or for lite expectant upon an eſtate for life or in tay], ſhall never ſuſpend 
2 Meſnalty, Scignory, Rent, &c. For although that the remainder veſteth preſently , yett (44. 
not ſuſpend the preſent freehold of the Rent during the life of the firſt Tenant for life , becauſe that 
the Tenant for life is Tenant to the Lord , orto him in the reverſion fo long as he liveth , and hall 
do the ſervices, and the Avowry ſhall be upon him , forhe is the very Tenant by the Manngr; 2nd 
during his life the heir of him in the remainder in tayl ſhall not be in ward, &c. And as a Sig. 
vory, Rents &c. cannot be ſuſpended in part and iz efſe for part , in reſpect of the land ou of 
which it is iſſuing neither can a Seignory, Rent, &c. be ſuſpended in remainder, and in ef 
for a particular eſtate in poſſeſſion, tor then would follow fractions of cfiates , and pariala 
eſtates ſhould be created without Donors or Leſſors, againſt the rules and Maxims of the Lay: 
But in this caſc aforeſaid, if; the Meſne grant his Meſnalty to one for life, or in tay), the renainds 
to the Tenant paravail infee3 -there the Meſnalty is extinG, becauſe he hath as high eflate of her. 
tance of the'Meſnalty as he hath ip the Tenancy, and there is not any poſſibility to revive the Mt 
nalty.. Andin the ſame caſe the Meſnalty: is not extin@ for the inheritance, and i: eſſe for thepar- 
ticular cliatefor lite, or in;tayl in poſicfion, ' but the Meſnalty-by the remainder in feeis extin& 1p 
the whole, foxatherwiſe inthe {ame caſe this ablurdity will follow, ſc. that there ſhall be a fee.fimpl 
of the: Tenancy peravail, and alſo a fee-fimple of the Seignorie- paramount, and butan eſtef 
life, or in tayl of the Meſnalty anlys and ſoa Tenancy in fee-fimple ſhall be only holdenof a Meal 
ty for life, or in tayl, and a Sceignory in fee ſhall be iſſuing out of a Meſnalty for life orintylonly, 
which is impoſfible, and by no.means may be. Vid. 3 H. 6.1.15 E. 4.12. | 
- Note Reader I conceive, 'Thatif the Lord granteth his Seigniory for years, the remainderto the 
Tenant perayail for life, in this caſe the Seigniory is ſuſpended, becauſe the Tenant for lic hath the 
freehold of the Scigniory, and he is Tenant to every Precipe of the Lord, as in the caſeof Litletoy, 
cap. attorn, 128, If lands be. leaſed to a man for term of years, the remainder to another for 
term of life 3' and afterwards the Leflor granteth over the reverſion, and he in the remainder for 
life attorneth, it is a good Attornment\, and ſhall bind the Leflee for years , without any At- 
tornment by him , for he was Tenant of the Freehold, and at the Common Law the Termor for 
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years was ſubje&, and under the power of the Tenant of the Freehold, for he ſhall notfallifiezRe- | 


covery at the Common Law. againit the Tenant of the Freehold, becauſe he hath but aChattel, 
And whereas itis ſaid in this Caſe, That the Seigniory cannot be ſuſpended in part, and ine fir 


| part, as it is holden in 32 H. 8. br. Extinguiſhment 48. the ſame is regularly true, but habet heeregs- 


[3] 


la plures. falentias , all which may be well explained wirh this difference: between the 4 
of the party, and AR in Law, For by A of the party, be it right or wrong , all tie 
Seigniory, &c. is ſuſpended,” and therefore if the Lord, or Leſſor difſeiſe, or ouſt his Tenant or 
Leſſee of any part, the whole is ſuſpended, as it is holden in 11 E, 3. Ceſſavit 21. 7 H. 6.2635 
H. 6. Avowrie 46. 9 E. 4. 1.4.4 H. 7.6. b. 32 H. 8. aforeſaid. And the book in'21E4 29% 
. is miſtaken in the printing, for there it js ſaid, Qxod fwit negatum by all ; where it ſhould be 
fit conceſſum by all” the Juſtices, Vid. 9 E. 3.7. The' ſame Law, If the Lord taketh a Leal 
of any part of the Tenancy , rhe whole Seigniory is ſuſpended, as it is reſolved in 32 H. 8 before. 
Soit a Commoner taketh a leaſe of any part of the Land, in which, &c. the whole Common 15 
ſuſpended ; and therewith agreeth 11 H. 6. 22. But in the Caſe of a Rent ſervice, if the Lord pur- 
chaſcth part of the Tenancy in Fee, part is extin@, and eſſe for the reſidue, Now for the other 


| Part of the difference by Act in Law a Seigniory may be ſuſpended in part, and in eſe for pat 


And therefore if the Lord ſciſeth the wardſhip of the Land of his Tenant by Knights ſervice , 199 
the Seignliory is ſuſpended, but if the Gardian endoweth the wife of the Tenant of the third part 
of the Tenancy , now the third part of the Seigniory is revived, and the Tenant in Dow! ſhall 
attendant to the Gardian for 3 parts of the Services , becauſe the Tenant in Dower is in by AQ lo 
Law, as itis holden in33 E. 3. Dower 138. And for the ſame reaſon, If a man ſeiſcd of lands I 
fee taketh a wite, and infeoffeth another, and the Husband dieth, the wife is endowed of the po 
of the land, out of which the Rent is iffuing, the 3 part of the Rent in ſuch caſe which the witch | 
for lite is extin, and the 2 partsof the rentremain to him, iſſuing out of the other 2 pub » 
although it is a Rent charge, yet by Ac in Law it ſhall be apportioned, as it is adjudged in Jurt 
Cale, 5 E. 2. Avowpry 206. Vid. 30. Af. p. 12. where a Rent charge ſhall be ſuſpendedin part, " 1 
in eſſe tor part by A in Law 3 And 29 Af]: pl. 10. If Gardian in Knights ſervice ſeiſeth rhe _ 
of one daughter and heir within age, the other daughter being of full age, there the Scignio7) 
fuſpended for one moicty, and in eſſe for another moiety : So if two Coparceners be of a Sign 
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and one difſciſeth the Terr-Tenant, or cometh to the land by deforceable tirlei,/ the other may di- 
arein him for her moicty of the Scignory , for the At of one Copatcener cannot prejudice- the 0- 
ther in ſuch cale. And where it is ſaid in the cafe before, That where the Tenant maketh A leaſe 
qr life , or a gift in tayl , the remainder over infee, that the Tenant for lite 4' or-Donee in Tayl is 
very Tenant by 'the mannor to the Lord paramount, True it is , that at the Cormmon Law there: 
are four manner of Avowrics for Rents, Services, &c. 1. By reafon of the Tenure upon one, 'as 
upon his very Tenant , and that is when the Lord hath fee inthe Seigniory, and the Tenant hath 
fee in the Tenancy , ut ſuper verum Fenentem ſuum. 2. Upon Oneas his very. Tenant by the mans 
ner, #t ſuper verum tenentem ſuum in forma pred. and that- is-when the Tenant maketh @ leaſe: 
for life, or a gitt in tay], with the Remainder in fee 3 in this caſe, if the Lord hath fee in the Sjeg- 
nory, he ſhall avow upon the Tenant for life, or Donce.in tay], as upon his very: Tenant by che 
manner. 3- Upon one, as upon his Tenant by the manner, leaving out this 'word'('vtry") and 
thats when the Lord hath a particular cſtate in a Seigniory ,' asan eftate in tayl , cllate' for lite, of 
leſs intereſt ſuper tenentem ſuum in forma pred. fo ſhall the Donor upon the Donee:, Lefſor upon 
the Leſſee for lite; or years. 4. Upon the. matter inthe Land, as within his fee and Seigniory; a3 
where the Tenant by Knights ſervice maketh a leaſe for life, rendring rent,' and dieth, his heir 
within-age , the Gardian ſhall make ſuch avowry upon the Leſſee, ſc.: ſuper materiam pred. in tetris 


& tenementis pred. ut infra feodum & Dominium ſuum. And all thele forms of 'Avowries you {Hall [ 136] 


find in your books, 20 H. 6.9. 2 H, 4,24, 12 E. 4.2. 26 H.6, Avowry 179 Eliz. Dyer 257. Pr 
5 H.7.11. 7 E. 4.24. 20 E. 3. 4vowry 131. 47 E. 3. wilt. 38 H:6:23. 'But'now bythe Scarute' 
of 21 H. g, cap. 19. The Lord may avow the taking of thediſtrefs within the Fenancy, as in-lands- 
and tcnements within his fee or Seigniory, without making any Avowry upowany perlon'certainz bag 
the Lord hath liberty, if he will, to make his Avowry according to.the Common Law. | -- ---: 
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T was found by Office in the County of Cambridge 21 Jan. 36 Eliz. by:forceof a wiit of 

Diem clauſit extremum after the death of Robert Thoroughgood, that he was feiſed in fee of a 
houſe, &c, and divers lands and tenements in Tadlow in the County aforeſaid; and-that the" faid 
houſe, &c, was holden of the King by Knights ſervice in Capitez, and he being ſo feifed, made and 
ſealed in the ſaid Meſſuage a certain writing indented in theſe words, To all Chriſtian people, - &c:. 
Rubert Thoroughgood ſendeth greeting, &c. Know ye, that I the (aid Robert for divers good cauſes, &c. 
have given, granted, and enfcoffed, and by theſe partics do give, grant, and enfeof and contirm to 
terry Hutton and Edward Eliot all that my capital Meſſuage, &c. Lands and Tenements, &c. Ha- 
ndum to the ſaid Henry Hutton , and Edward Eliot , and their heirs, 8&c. Dat. 18 Fulii 35 Eliz, 
And' further they ſay that the ſaid Robert lying fick, delivered in the aforeſaid Mefſuage the (aid 18 
of Faly the aforcſaid writing indented to the aforeſaid Henry Hutton, and Edward Eliot , for -and 
in name of ſcifin of the ſaid Meſſuage, and all the reſidue oft the -Lands and Tenements contain- 
inthe ſaid writing indented 3 and further found the other points'of the writ. And upon this caſe 
2 Queſtions were moved. 1. If in this caſe the Jury have found aſufficient delivery of the Inden- 
ture; tomake the ſame adeed in Law. 2. If this delivery of the Indenture inthe houſe, in thename 
of ſeifin of the houſe, and reſidue of the Lands and Tenements aforeſaid , were fufficient livery of 
ſcifin in Law, or not. As tothe tirlt, it was Reſolved, that the actual delivery of a writing fealed 


tothe party , without any words, is a good delivery for In traditionibus ſcriptorum non quod [ 


dium eft , ſed quod gejtum eſt inſpicituer ; But here he faith, I deliver this writing unto you , which 
clearly is ſufficient , although he doth not ſay as his'deed , or as his AR. And therefore if 4. ma- 
ketha writing to b. and ſealeth it, and dclivereth the ſame to B. as an eſcrow , to take eff as his 
deed when certain conditions are performed , it hath been adjudged to be preſently his deed, for the 
Law doth reſpe& the delivery to the party himſelf, and doth reje& the words which ſhall make 
the expreſs delivery to the party upon the matter no delivery. And therefore in 12 H. 8. 
kt. 751. in Banco , Anne Quilter, late the wife of John Duilter, and others, Executors of the 
willot Fobx @zilter, brought an aQtion of debt againti Edw. Cobham upon an Obligation, &c. the 
Defendant pleaded that he delivered the Obligation to the Teſtator as a Schedule, upon condition, 
that if the Plaintif made Indentures between the Defendant on the one part, and the ſaid Feſtator 
of the other part , de certis conditionibus convent. & agreament, inter eaſdem partes adtunc con- 
rd, &c. pro aduullatione pred. ſcript. oblig. &c. ante feſtum Mich. Archang. deliberand, quod tunc pred, 


ſeript.Obligator, in omni ſuo robore ſtaret, ſin aliter, vacna foret: & idem defendens dicit quod pred.Teſtat, 


Wn fecit aliquam Indent.&c, & ſic idem defendens dicit, quod ſcript. pred. in forma pred.deliberat. diftis 
Indent. inter eaſdem partes minime confeflis non eſt fallum ſuum,& hoc, &c. Judgment if Action? And 
fnereupon the Plaintif did demur in Law, And it was reſolved that the ſaid delivery was good in Law, 
athough the Condition were not performed, and the Plaintif had Judgment to recover. And Trinit. 
13 H.8. rot, 405.in Ban:o , between Thomas Bodenham Eſquire Plaintif, and E4. Marmion Cleris 

Aaaaa2 Pt 


TY 


137 } 


© ox SIE eaten eter ee FI We co — 
” 


tt 9 EE I Ie 


as wo 
CUES cron. go ee 
OE OED 
» Rm PER Sane pa on rags 1 HO Ae. Srnteiis PIGS Pl * 
Lt 
dh y - 

i MA ood Kia ” »  - 

4 = I 204" STEP ng, Jabs Cs Sean _ 
as - ay Gba in b ads 

went Ch F Gab. 4-4 3h <a A =_ - , - 

—_ - . ASL << - ro _ wa! as — - - F. 
" F 4 a m_>—_ - ——— 


Noe; 
us 


* * 
= F 7 . - SY 
4 Song 
«0 FOI Ianto Sc rn. 449% A 
<2) ut A. ds y.- \- . 
Ma tes.» Y%, Ae 36 _—_ 9m. 4 4 
ks p "Ea 8 POLL Ds 
_ AX 4< I». fa $2. % - 
by ule ine © 45: nn er B+ A 


—_ = 


4 bu go9 om Re Oe EIN " 
n Y = 4 »'s * 3685 "He" 4 " 
_ TS FAT A $494.47 err oy A 
\ \ ts Sy , - 


—_ 
- mY n 
wag, AER 
fs © AY . 
. - = y=Ing wW 
_—_ _ = 
_—_ IEP emacs rw rr 
I - : —_ [1s gs 
ISLA... 
* PISA 7 IN ab. ite. 4 
= 6. A 6 A. ai * — Cod 
*« _ 
as bes A = ” i — 


T horoughgood's Caſe. 
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Part IX 
fendant, in debt upon an Obligation the like plea was pleaded, and a demurrer upoy ; 
wa ip was given Er the Plaintif, which Judgments upon ſearch (which 1 commanded. ne 
done). I have ſeen-. And therewith; agreeth the Report of 19 H. 8. 8. 2. and took the difftrenc 
when it is delivered: tothe party: himſelf , and when to a firanger, as it was there agreed 25 Ar 
p.6, , A deed may take effec byaGual delivery. of the party himfc} , without any words, "hag < 
2 writing may, take:effe& by aQua) delivery to the party without words » lo it may take cflec by 
words, without: 4&val delivery :.: As if a writing be ſcaled, and lieth in a window, or upon 3 
Table , and the. Obligor ſaith to the Obligee, do you ſee the writing , take it as my deed, ang I 
taketh-it accordingly, it-is a good.delivery in Law; Fhe ſame manner if one maketh a Chartergf 
Feofment, and within the view.of .the Land, faith to. another, ſee you the Land, enter into it and 
enjoy it according to the effec of this Charter, and the Feoffee doth enter, it amounts to x 
livay. of ſeifin ofthe land. ..And: if words in fuch cafe ſhall amount to a livery of ſciga, þ 
which-a frechold ſhall paſs , a. fortiori words ſhall amount to a ' delivery of a deed ; fox whic 
cauſe: it was concluded: a fortiori in the caſt at Bar, when, Robert Thoroughgood deliveres the 
writing to the parties, faying, :Here deliver wnto you this writing , it is a good delivery theregf (, 
take cfft& asa Yeed,: Vide 33 4f% 2.33 E. 3+ Afife: 367. 43 E. 3. 28. 13 H. 4.8. BH. 6, 26, 9H 
6437» Kid. '4.: F655. ..-If the Obligee bail the Obligation to the Obligor to rebail to him, the 
| Qblipce may. detaiv-the obligation: for ever, and theſe words to rebail to him are: void, Vid.g fg. 
34 #:35.Dyer,and Trin. 4.3 Eliz, between Hams; (ton and Catcher in the Kings Bench, whe, ſome 
epinions: upon! thefuddain were conccived ,, that the. Obligor might delivex an obligation a1, 
elcrow. to:the Obligee 3: but believeiyou the: faid * Judgments given upon demurrer in Law inthe 
point. Wherefore as to this firſt point it was cleerly reſolved, that the ſaid - writing ſealedtoc 
effect as a deed bythe delivery aforeſaid. As:to. the fecond point, Firſt it was clearly-Reſolyeg 
That the delivery of the Deed upon the land , doth not amount to a livery , for the ſame hath oy 
ther effx&, ſe. to take effe as a deed, as it is Reſolved in Sharps caſe, Anno 42 Eliz, inthe Con. 
mon Pleas Reported in the 6 part of my Reports 3 and there it is agreed, That to every livery of 
(ciſin there is requiſite, either an A&, which the Law doth adjudge livery, or apt words which do 
amount to it, And there the caſe of 43 E. 3. Feofments and Faits 51. is cited, which is to this 
effe&. In an afſfiſe the Recognitors foynd a ſpecial verdict, ſc. That the Plaintib was ſeifed of |ands 
in fce , and the Tenant drew and engroffed a Charter of Feofment of the land fn veiw, &, inthe 
name of the Plaintif to'the Tenant himſelf and his heirs, and the Tenant delivered the Charterty 
the Plaintif, and prayed him to deliver feitin/in the fame land , and the plaintif wouldnet deliver 
ſeifin in the ſame land , but he delivered back the Charter to the Tenant upon the land, and kept 
himſelf in and if the delivery of the Charter upon the Land was ſufficient livery of ſein, was 
the Queſtion, .and there Kirtoz Juſtice ſaid, If the plaintif had ſpoke in this manner, Sir ['dt- 
liver$0;you: this Gharter.in the name. ok feifin., of all the lands and tenements containd in the 
Charter, it had heena. good delivery' of ſein but ſo he doth.not do: in this Caſe , for which cauſe 
the;Court adjudged that the Plaintif ſhould recover ſeilin. And it was Refolved, That although 
molt properly livery and ſcilin be made by delivery of a Twig or Furf of the land ic ſelf; whereof 
ſcihn is. tobe-given,; and ſo it is good to be obferved3. yet delivery of a Turf or Twig growing up- 
en the-Landz-or'a peece of gold or filver, or any other thing upon the land in the nameof (eifinis 
ſufficient , for the. Turf or Twig whichgroweth upon the land , when it is ſvered is nopareel of 
the nd , and when the Feoffor. ts. upon the land, bis words without any a are ſufficientto make 
livery.and feifin'z as if he faith, I dehver ſtifin of this Land to you in the name of allthe Land 
contained in thisdeed , Or enter you into this Land, and take ſcifin of it-in the nameol allthe 
Land- contained: ir this deed, or other words, without any ceremony or a& done 3 and thatisthe 
xeaſon that the delivery of any thing upon the land in the name of feifin is ſufficient, becauſe tha 
 the'only words without any thing were ſufficient'z For if only words of the Land which iswitiin 
the view are ſufficientini Law: 2: fortiori when they are ſpoken upon the Land it felf, and yetit 
- not wiſcly done to omit uſual ceremonies and as in ſuch cafes, forthey do. imprint more remed 
brance of thething done , becauſe they are ſubjeR to ſight, than only words, which are only head, 
and uſvally-ſlip.out of memoiy:ifor which Cauſe it was Refolved, That the delivery of theidetd 
vpon the Land in-the name of -ſeiſin was ſufficient in Law. And Sharps Cafe was affirmed for good 
Law,in this caſe.;; 3, It was Reſolved, That this delivery of the writing amounted to 2: ſeveril 
ay ou inflant,viz. to.deliver the writing asa deed, and to deliver.fcitin of the land according 
Tetne deed, | TIE ah | | 
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& by Beaumont's Calc. 

on 4 | l 

- ir Humfry Foſter ſciſed in Fee of the Site of the Monaſtery Gracediew , and other Lands in Que- 4 
tand G tion, gave them to John Beaumont and Elizabeth his wife;-and to the heirs of their 2. bodies L J 
P00 begotten, the Remainder in fee to Fobn Beaumont, Anno 6 E. 6. Fobn Beaumont levied a tine come 
, by eoto King E. 6. his heirs and ſucceſſors with proclamations, King E. 6, Anno 7. granted the faid 
hich Gite, &c. by his Letters Patents to Francis Earl of Huntington and his heirs, Fohn Beaumont died, 
I the after whoſe death Elizabeth within 5 years entred claiming her eltate, the ſaid Francis Earl of Hunt- 
f to ington died, Henry his ſon and hcir 16, E112, by Indenture reciting the ſaid gift by Sir Humfrey Fofter 
oH to the ſaid John and Eliz. his wite in ſpecial tayl, and that Eliz. was then ſeifed in her demieſne as 
the of Fee tay}, by force of the ſaid gift, did ratifie, allow, and confirm to the ſaid Eliz. her eſtate, 
Ls. Hibendum the Lands to her and to the heirs of the body of the faid John Beaumont deceaſed, and 
ome the aid Eliz. The ſaid Elizabeth died ſeiſed, having ifſue Francis Beaumont one of the Juſtices of the 
5.2 Common Pleas, {on and heir of both their bodies. Francis Beaumont entred into the Site, &c. and 
the took the profits,” &@. and afterwards accepted a fine with proclamations ſur Conyfans de droit tantum = 
00k ' of 2. Strangers, with a xender for 99 years after the death of the ſaid Francis, if Aui his wife ſhould [ 135 : 
ved; ſo long live, the proclamations paſs, Francis Beaumont having iffue Sir Henry Beaumont his eldeſt 
a00- ſon, and Foh# his younger ſon ,, 'Sir-Henry-in Gard to the Queen attained to' his full age 45 Els. 
om- and before Livery by Indenture 2. Facobi Covenanted upon govd Confideration to ttand ſciſed 
ryof to the uſe of þimfſelf and the heirs males of his body, and afterwards to the uſe of Fohy Bean- 
do - mnthis brother arid the heirs males of his body, with divers Remainders over, ' Sir Henry Beau- 
the © mont died without.iflue male, having iflue Barbara, who how is of tender years, and in ward to the 
nds King. The Queſtion was, Whether the ſaid Site and Land did appertain to Barbars, or to the (aid 
ithe Jobn Beaumont : And in this caſe two points were moved and urged by Councel on both parts, viz. 
rt0 in the Terms of Trinit, Mich. and Hill. by Coventrey, Thomas Crewe, and George Cooke on the 
iver Kings part, and by Finch, Walter, and Harris Serjeant on the part of the heir male: And the firſt 
lept point was, If by the fine levied with proclamations, and the death of Fohx Beaumont, the wife had 
Was but an cltate for life diſpuniſhable of waſt, as Tenant in tay! after poſhbility of iffye extin&? The 
de- 2. Admitting ſhe had an cftate tayl, what is wrought by the faid Confirmation , it thereby the iſſye 
the intail ſhall inherit or not ? As to the firſt it was Objected, That by the fine levied by the Husband, 
auſe the eſtate tay] was barred, becauſe the iffue ought to make himſelf heir to both their bodies, as'it is 
wh adjudged- in 18-Eliz. 351+ b. So, and for the ſame cauſe, If one Donee be attained of Treaſon, 
reof thecliate tayl is extin, as it is-expreſly holden in 16 Eliz., Dyer 332. b. and therewith agreeth 5 H. 
up- 7.32. by Brian Chief Juſtice, from-thence it followeth, that the wife cannot be ſciſed of an cſiate 
in is tzyl, becauſe that the eltate tayl by fine was barred: and extin&; and therefore for neceſſity of rea- 
of # fon, theeſftateof the wife (hall be changed into an cftate for life diſpuniſhable of waſt : And the 
nake lame was reſcrybled to the cafe in 7 H. 4. 16. Husband and Wite Tenants in ſpecial tay! aredivor- 
and | <«d( whichis inteaded of a divorce which diffolveth the marriage ab initio, artd the Husband and 
\[the Wife 2 viaculo matrimonii) the Donees have an eſtate but for their lives, becauſe the eftate tayl is de- 
isthe termined and extin&. It was alſo urged, That if the-wife ſhould have an eftate in tay!, then ſhe 
tha KF might ſuffer a Recovery, or levy a fine, and ſo barr the Conuſee of her Husband, or prevent the 
ithin King of his forfeiture for Treaſon, which ſhould be againſt the Reſolutions aforeſaid reported by 
tits # the Lord Dyer. Then if the eſtate be converted into an eſtate for ljfe diſpuniſhable of watt, in the 
mem- nature of a Tenant in tayl after poſlibility of iflue extinQ, it followeth, that the Confirmation doth 


head, # large her ſtate, and make Barbara daughter of Sjr Henry inheritable to the Land. But admitting 

«deed forthe Argument of the 2. point, That the faid Eliz. had an effate in ſpecial tayl, the Reverfion ex- 
good | PxQant to the (aid Hewry Earl of Huntingdon to take cffeRt in ——— C in refpeRof the ſaid fine 45 
everd | Kkviedby che Husband ) preſently after the death of the ſaid Elizabeth, Then the 2. point is, If a- [5] 

xding # gainlt the ſaid Confirmation made by him who hath: the Reverfion in fee expeQant as is aforeſaid, 

| heſhallenter into the Land after the death of the ſaid Elizabeth, or if the Confirmation to Eliz. in 

tail as above, maketh the iſſues of the ſaid John and Elizabeth inheritable 3 It was ſtrongly urged, 

That che iſſues ſhould be inheritable by the ſaid Confirmation for 2, cauſes; one in reſpe& of the 

(liate of him who hath made the Confirmation by way of extraftion of a new eſtate out of the Re- 

Yerlon ; the other, in reſpec of the eſtate of him to whom the Confirmationis made, by way of in- 

Crporation and alteration of the Quality of the eſtate, As to the firft, The ſaid Earl hath the en- 

ure Reverſion in fee, out of which he may raiſe and create as many eſtate tayls one after the other, 

$he will, and therefore when he confirmeth the eftate of the wife, To have and to hold to her and 

tothe heirs of the body of the ſaid Jobs and Elizabeth , thereby the Earl hath excluded himſclf and 

ls heirs by expre{s words, ſo long as the ſaid Fohx and Elizabeth had heirs of their bodies'to claim 

ich. the Land: As if a Feme Covert be Tenant for term of life, the reverfion over in Fee, if he in the - 

eyerlion confirm the eſtate of the Husband and Wife, to have and to hold to them for their lives, 

In this caſe the Husband ſhall have an eftate for life after the death of his 'wife for it ſhall be againlt 

Katon, that he who hath the Reverſion in Fee, out of which he may derive as many cliates tor lives 

a he Will, ſhould enter into the-land after the death of the Wife, during the lite bf the Husband, 
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Part IX 
and againlt his own Contirmation, when the Husband hath ſuch eltate upon which the C 
may enure, by way of extraction of a new eſtate out of the Reverhion 3 and therewith 
Heton 120, 121, and 17 E. 3. 68. b.So in the caſe atbarr, it ſhall be againtt reaſon thar the Eail w; 
made the Confirmation after the death-of Eliz. ſhould enter into the Land, apainſi the limitation p 
his own Confirmationz vis. ſo long as the faid John and Eliz. have heirs of their bodies. Secondy 
in reſpe& of the eſtate of the ſaid Eliz. for this Conformation doth altcr the Quality of he eltate 
and thereby incorporate a new quality in the cſtatez For where the Ear] aftcr the death of ” 
might have entred and excluded all the heirs in tay], now by this Confirmation he hath addeg ti 
enlarging quality, to make all the heirs 1n tay! inheritable. 'And that a Contirmation may Fre 
or 24d to the quality of the cſtate in Land, appeareth in our books. And therefore, if the Ls 
confirmeth the eſtate of his Leſſee for lite, (and addeth this clauſe) without Impeachn:ent of ory 
it is good. Soif the Lord paramount confirm the eſtate of the Meſne with clauſeof acquira iti 
good. 6 E. 3. 7. 19 H. 6. 63. F.N. B. 136. v. 4 E. '4- 35. Iſabel de Upſeys caſc.gSo a Confirny, 
may alter & quality of eſtate of land 3 as if the eſtate of the .Feotfce be. upon Conditicn the 
Feoffor may contin: his eliate abſolute, and (ſo alter the quality or. cliate of Land as if the TR 
of the Feoffee be upon Condition the Feoffor may confirm his eſtate abſolute, and fo alter the Quality 
of the eſtate of the-Land;, viz. conditional into abſolutez 7 H.6. 7. b. Mayowes caſe in the j, B: 
of ny Reports. Soingg E. 3.7. If the Lord in antient demeſne contirm' the eſtate of the Te. 
nant ,-t0 hold by certain Service at the Common Law , although the eſtate of the Tenanthengr 
changed, nor any tranſmutation of: the poſſeſſion , yet the quality. of his cttate is changed; for the 
Tenant ſhall not be afterwards impleaded:; by Petit writ of Droit cloſe, and the Larid by the confi. 
mation is diſcharged from the cuſtoms of the Mannor. So in the caſe at barr, although the ene of 
Flis. is not changed ,. nor any tranſmutation of. poſſeſſion had , yet the quahty of cliate of the ſaid 

T by incorporating of a Quality:tothe eſtate of the ſaid Elizabeth; vis, that (ts 


onfirmation 


aerecth Lit, 


Fliz. is change | 
heirs in tay! ſhall inherit. As tothe firſt point, It was anſwered and Reſolved, That the wife 4. 
ter the death of her Husband had an eſtate in ſpecial tayl; and-for the better underſtanding of the 
true reaſon thereof, it is, to ſee, by. what Law the eſtate of the witeſhall be altered and changedts a 
eſtate for life 3. And firſt, it was Reſolved, that, it - was not by the Common Law ; forat the Cm. 
mon Law, If Lands had been given to the Husband and wife, and tothe heirs of their twobodics 
and after iſſue the Husband:had aliened and died, this alienationhad not barred neither the wiſt.no 
the iſſue in tayl , becauſe the Husband alone had not power of alicning, for as much asfx had a 
undivided eſtate egg with his wifez; and therewith agreeth 12'H.4. Formedon '15, 21E. , 16, 
and by the Statute of Weſt. 2. de doms, bcc. it is enaQted, that a fine levied by Tenantin tay! ip 
jure ſit nulw, As to the caſe of 16 Eliz, of Treaſon whereof the Husband. is atralnted, it jsto 
know, that ſuch barr and forfeiture is by the Statute of 26 H. 8. Cap. 13. by whichit isenaded, 
That every offender convicted of high Treaſon, &c. ſhall loſe and forteit co the King, his hevsand 
ſucceſſors, all ſuch Lands, &c. whereof:any ſuch offender ſhall have any cſtate of Inheritance; but in 
the ſame a& there is a Saving to every perſon (other than the: offenders, their heirs and ſucceſſors, 
all rights, titles, intereſts, &c. So that it appearcth, that the eſtate of the wife, if ſhe ovetliveth the 
Husband, is ſaved by this a, and that the barr by the Statute is only as to the iſſues intayl, and net 
to the wife 3 and the reaſon of the Reſolution -that the heir is diſabled in ſuch caſe is, becauſe he 
ought in his lineal Conveyance make him heir as well to the Father as to the Mother by the opini- 
ons of Catlyn, Wray, Saunders, and Dyer. Andas to the ſaid Caſe of fine with proclamation in 
18 Eliz, levied by. the Husband alone, the barr is made by the Statutes of 4. FH. 7. cap.24, & 32 
H. 8. cap. 36. And in the Statute of, 4 H. 7. there is a Saving for the wife , if ſhe bring her 
aQion or Lawful entry within 5 years after ſhe ſhall be uncovert, as ſhe did in this caſe ; and by 
the Statute of 32 H. 8. the fine levied with proclamation of Lands intailed to him who levieth the 
fine, or any of his anceſtors, ſhall be a ſufficient barr againſt the ſaid perſon and his heirs claming 
by force of any ſuch. intayl, and againſt other perſons claming only to their uſe , or to theuſeof 
any manner of heir of their body , in which caſe there needeth not any Saving for Strangers, for 
the purview of the a@ is ſpecial, and ſecundum guid, viz. againſi the heirs in tayl, and othersclain- 
ing to thcir uſe 3 and therefore diſtinguendum eft, That the fine with proclamations levied by the 
Husband, Or the attainder ofthe Husband of high Treaſon is a barr to the efiate tay, quoad the i 
ſucs in tay], but not g#oad the wife, but that ſhe overliving ſhall be ſeiſed of an eftate tay), whiche- 
ſtate is ſaved to her by all the ſaid As. And the ſame is proved by the ſaid books of 18 Elis.for 
chere the Husband being jointly ſciſed with his-wife in ſpecial tay], levied a fine with proclam- 
tions, tothe uſe of him and his heirs: ( which fine isa barr to the iſſue in tayl ) and afterwards che 
Husband deviſed the Land to the wife for life, and died, there the wife entred and wayved the &- 
ſtate tayl, claming for life by force of the deviſe, which proyeth, that if ſhe had not waived the e- 
ſlate tay], that ſhe ſhould have had it, .and not an ecſiate for life, as is ſuppoſed by the other hide, And 
in the Indenture of Confirmation which was made in 16 Eliz. it is recited, That the ſaid Els. had 
an eſtate tay], by which it appeareth chat the Law -was ſo taken at that time. And asto that 
which was ObjeRed, That the ſaid Elizabeth could not have an cflate tay}, becauſe that asto theif- 
ſues in tay theeſtate tayl is barred, Alſo it was asked, To what end ſhould ſhe have an cliate tayl, 
when it cannot deſcend ? It was Anſwered and Reſolved, That one may have an eltate tay|, and yet 
all the ifſues in tayl ſhall be barred to inherit, as in Sir George Browns Caſe in my 3+ Repoits, dir 
Richard Bridges (eiſed of certain Lands in fee, did thereof inteoff Winchcomb and others, upon Cot- 
dition that they ſhould give the ſame to him and his wife , and to the hcirs of their 2, bodics be- 
gotten, the Remainder to the right heirs of Sir Richard, which was done accordingly They hare 
iſfue Anthony Bridges, Sir Richard died, Anthony in the life of his Mother levied a fine with urns 
_ m 


by-Nonclaim, becauſe the fine as to him was void'; fo as irfuch caſe quead theheits intay] the: 
ſhall bind," but not qzoad the diſſeiſee, who [52 frariger* | part ration! in theicaſe at bazr, ;this frye 
levied by the Husband, 'as to the iſſues ſhall bea'barr, *but tot asrcothe wite; ivvlio is:8 ixapger $0 


develted the whole eſtate out of the Conuſee ;*and\ reveſted the eftaterin-hes re eamedianety 


y, andall the argument upon the Statute of 11 H.7. had beenin vain, and tono puzpole ,;and 
ra caſe the wite had an cſiate tay] reſtrained of alienation by the Statute of; 113, H, ons not 


deſccndable to the ifſues. So in Archers Caſe 20 E/1Z. in the'3. part of: my Reports, If the-ſan Te, 
nant intayl in the lifeof the Father levicth a tine with proclamations, the ſame-after the death of 
theiFather (ha]l barr the eſtate tayl, and yet without queſtion the Facher doth'renain.T enang in-3yl, 
although the eſtate tay] doth not deſcend. So if Lands be given to ani Aliewand the heixs;of. his 
body, he hath an eſtate tay], and yet ſuch cftare after his death is not deſcendible:to his;ifſues Ang 
if a Difſeiſor maketh a gift in tay], the Donee makerh'a Feoftmentto A. and oo dederinh age 
with proclamation to B. who hath nothing, this 'fine-ſhall-barrthe ifſues in-tay!, becauſe, theillugs 
in tayl being privics ſhall not plead © ud partes finis 1ibil habuerunt ;. but ſhalt not;bars the, diffcjlec 


ir. Husband and Wife arc Tenants in ſpecial ray],"the reverlion t6:the Donor, +heycbave.iſlue,. the 
Husband levieth a fine with proclamations to a ſtranger; and'dietly, the wite critreeh; athe; wite hath 


verlion to the Donor , and left nothing but a poſſibility! in:the Conuſee:r Ego,» the eliasg oh, the 
wife is not changed into an eſtatefor life, for'ther&if Error be in the-fne ,:theaflye, In ay a 
have a Writ of 'E:ror upon the Statute of 9 R. 2. in the life of the wife , and ſothe ifſue in tay! 
ſhould have an eſtate in the Land in the life-time of the Donee, which ſhould be abſurd 3 for he 
hath not any eſtate by purchaſe, and living the Donee he can have nothing by deſcent. As to the 
Caſe of 7 H. 4. 16. where after divorce the cltate of the Donees is changed to an eltate for their 
lives, itis not like to the caſe at barr for divers cauſes; x, there the eſtate tayl is diſſolved ab initio, 
and ſo the iſſue Baſtard 3 but in the caſe at barr the eſtate tayl is barred, and not diſſolved or de- 
termined, but hath continuance as long as the wife liveth, or the heirs in tayl do remain. As to the 
ſecond point, It was Anſwered and Reſolved, That the Confirmation did work nothing : And 1. It 
was admitted, That the Reverſion or Remainder in fee had been in a ſtranger, and not in John Beau- 


mont, yl v 
Conuſee 3 and it was Reſolved that no part of the eſtate tay] was leftin him, for the wife was (eiſed 


- of the whole'eſtate tay), and no part of the Reverfion doth remain in the Conulſce, for it was teſet- 


led in- him to whom the reverſion or remainderdid-appertain,-and trom thence. it followetch , that 
nothing doth remain in the Conulee in ſuch caſe, but only a poſſibility to have the Land after the 
death of the wife ( who had the whole eſtate tayl) fo long as the iſſues in tayl did remain, if any 
were alive at the time of the death of the wife 3 and without Queſtion ſuch pollibility ſhall nor paſs 
by the ſaid Confirmation, Then when Fohn Beaumont hath the Remainder in fee, the Contirma- 
tion made by the heirof the Conuſee can paſs nothing in reſpec of the pollibility which was gained 
by the fine during the Continvance of the eſtate tayl, but it ought to be drawn out of the remain- 
der in fee, and that it cannot be in this caſe for divers cauſes. 1. The old eſtate tayl as tothe iſſues 
is barred and cannot deſcend. 2. A Confirmation cannot add a deſcendible quality to him who is 
diſabled to take by deſcent 3 As if Lord and Tenant be of a Carve of Land, and the Tenant hath 


| iſſue, and is attained of Felony, and theKing pardorieth him, and afterwards the Lord contirmeth 


the eſtate of the Tenant, and the Tenant dieth, The Lord ſhall have the Land againſt his own Con- 
firmation, for the Contirmation cannot add to the eſtate of the Tenant a quality defcendible to him 
who was diſabled to take the Land by deſcent. So in the caſe at barr, the Contirmation of the Earl 
to Elizabeth cannot add a quality defcendible to the ifſue in tay], who was diſabled by the fine to 
take by deſcent. 3- If this Confirmation in this caſe, ſhall add to the eltate of the wife a deſcen- 
dible quality, the {ame in effe& as to this poing, ſhall repeal 2, Acsof Parliament, viz. the Ae of 
4 H.7.and 32 H.8. by which (as appearcth beforeÞ the cliate tayl is barred asto the iſſues, and the 
ifſues diſabled to claim the Land by force of the eſtate tay] 3 Sed patia privata juri publics derogare 
20n poſſunt, and theſe Statutes are jura publics, for they are two of the principal pillarsof the Laws 
4. In the ſaid Caſe of Sir George Brows, after that Anthony had levied a tine to him in the life of his 
Mother, Put caſe that Sir George had confirmed the efiace of. the. Mother, yet after the death of the 
Mothes the Land ſhall not deſcend to Anthony, for the Confirmation doth not increaſe the eſtate of 
the wife, byt ſhe hath her old eftate 3 And as it hath been ſaid, the ſaid Earl by his confirmation can- 
not add a deſcendible quality. 5. The Law is, If Tenant in Dower grant over her cltate, yet for 
waſt done the Action ſhall be brought againit Tenant in Dower, and damages ſhall be recovered 
againſt her, and the ſame is a deſcendible quality to the heirs of him in the Reverſions In this caſe 
to ouſt and take away the Charge of Tenant in Dower, he in the Reverfion by his deed doth con» 
f:xm her eftate, to have and to hold for term of her life, and dieth; and afterwards ſhe granteth over 
her cftate 3 And for walt done by the aſſignee, the heir bringeth an action of wattagainit Tenant in 
Dower, who pleadeth this confirmation to her to have and to hold the Land for term of her life 3 
In this caſe, notwithſtanding this Confirmation, the ation ſhall be maintainable againtt her, for 
the Confirmation doth not enlarge her efiate , and therefore cannot take away this defcendible qua- 


lity to the heirs, to have an Action of waki againſt her atter her affignment made of her cHiate, an4 
fo 


£6] 


Then it is to ſee when Elizabeth entreth and was ſeifed in tay] what eſtate was left in the © 
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ELL. E. 3. 23+ a principal caſe: part ratione, in the caſe' at bare, for a4 - 
o is the hook adjodgen in oe = pe Fats the eſtate of Elizabeth » it cannot add a deſcendiby 
much as the -_ Confirmation, ax eft perficiens, creſcens, or diminuens : perficiens, as jn Mey. 
quality. 6. ruby part of my Reports. If Feoffee upon condition maketh a Feoffment Over, and 
—_ ay pray 65/6 his eſtate to-him and to his heirs, this is confirmatio perficiens, for it doth not 
tne | | 


| | but doth corroborate and perfect the cliate, and make it , 

make any ary one —_— and therewith agreeth 7 H. 6. 7. cited before. So if the 
ſolute , W 8 th the eſtate of the difſeiſor, or his Feoffee, the ſame maketh the cfiate indefefibjs 
difſciſec _ zens , is when it enlargeth the cliate of him to whom the Confirmation is made; 
2, Confirmatio wy 30 ences fo years, &c. to an eſtate for years, to increaſe for life, and 19 20 
As —_—_— it coancſiatein tay), S&e.. or to ancſiate in-tay], to increaſe it in fee.fy, 
eftatefor life 0 eas WS fald Con Grmation was not creſcens * for hy doth not enlarge the 
Pies But = _ mrs _—_ high an eſtate in point of cſiate-by the firſt gift, as ſhe had by the 
eftate of - Diminzens, As where the Lord confirmeth the ciiate of his Tenant who hejq 
Confirmation. Ju hold in Socage, or to hold by lefſer Rent, or for Tenant in antient demeſye 
by Knights ſervice, Law, for thereby the Cuſtoms of the Mannor are diminiſhed ; Bur ypoy 
CN et codermot atliave new Storicts3-ar2 Hawk for Rent, o Rentfip 
pony 252 bor like, And the Confirmation in.the caſeat barr, is neither perficiens, ereſeens, nor 
a Hawk, ox apr Gid Elizabet þ had as and large Rate before the Confirmation, as ſheaſter 
diminanirs, on that which was ObjeQed, That if the wife ſhould havean eſtate tay]; that ſhe 
| had.” » my Is 2 fine or ſuffer a Recovery, &c. To that it was anſwered, That if the wiſh 
| Lene? ro wo "es > \ That ſhe cannot barr that which was utterly barred before by the 
peioelty of her Husbands a@ : but this poltt was not then in Queſtion. 
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The Caſe of Suttor's Hoſpital. C ; x 


Etween Simon Baxter Plaintiff, and Richard Sutton and John Law Defendants, 
in an ation of Treſpaſs, forentring a Houſe and Cloſe, 3o' May; 10 Fac. 

\F> a Capitall Meſſuage called the Charter-bouſe, in the-pariſh of St- Sepulebers, 
Ye) in the County of Middleſex, Upon not guilty pleaded 3 The whole ſpecial 
"] matter was found, ( which you may ſee at-length, Mich: x0. Facobi Roe; 574. 

» 2 in the Kings Bench.) And the ſame was adjorned out of the Court'of Kings 
S) Bench by the Judges of the ſame Court, into the Exchequer Chamber z and 
NZD = was there argued at-the Barr by John Walter,  Telverton of Grayes-Inne, and 

by Bacon Sollicicer General for the Plaintiff, and by Coventry of the. Juner-Temple, 'Hutzon Serjeant 


«+» < 
- 

- 
i 


Ve 


a Law, and by Hobart Attorney General for the Defendant. . And the Plaintiffs Councel argued' 
rery ſtrongly in general: 1+ That there was not any Incorporation created by the;/Kings Lecters 
Patents, dated 22 Funi: g Fac. Reg. 2. Admitting the Incorporation was good 3- yet there-was not: 


any Foundation made by Sx#ton according tothe authority given to hit. '//.3., That the bargain and 
ſale made by Sxttor, bearing date 11 No. 9 Fac. was utterly: void, and by conſequence all the faid 
poſſeſſions deſcendible to the Plaintiff, And in the argument of this Caſe, theſe points. upon theſe 


* 


grounds were moved. 


x. It is ObjeRed that by the A of Parliament, 9 Feb. 7. Fac. Reg. mentioned'in the Record; 


An Hoſpital was legally erected and Incorporated, a#Fallingbury in the County of Eſſex; and all the 


ſaid Mannors given to itz and by conſequence the faid Corporation made after the ſaid' Act by the 


Letters Patents, 22 Junii. g Fac, Reg. was utterly void.  - Note Reader, the ſaid A& cannot give 
the aid Houſe called the Charter-houſe, for Sutton purchaſed the ſame afterwards, 9s May 9 Fac. Reg. 
& appeareth by the Record. . | | | 
2, It was Objeced that no Hoſpital was founded by Swtton, and therefore the Incorporation 
failed 3 becauſe that Swtton had the Kings Licence to Found, Erc& and eftabliſh an Hoſpital, which 
was an act precedent to be performed by Sztton hefore the Incorporation, which he hathnot done; 
and fo he hath not purſued his Licence 3 which Licence the King might have countermanded 3 and 
Which was countermanded in Law bythe the death of Szttos. | | 
3- That the King by his Charter cannot name the Houſe and Inheritance of Swtton'to be an Hoſ- 
pital, for that ſhould be to give a name to an Hoſpital in aliens ſolo. | | 
4. The place of every Corporation ought to be certain; for without a. certain place thege cannot 
be any Incorporation ; but here the Licence to. S#tton is to: found an Hoſpital at or in. the Charter- 
bouſe, ſo that he may found it in all or any part of the ſame A f* ; br therefore till ym 
| B oun- 
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cauſe that this Caſe doth chiefly depend 'upo 


founded it certain, there is not any certain place, and by conſequence no Corporation. To which 
was added, That a place by a known name is not ſufficient to ſupport the name of an Incorporatiy 
but the ſame ought to be deſcribed by metes and bounds. And divers preſidents were Cited - 
ſhewed, where the Scite of Hoſpitals, Priories, &c. were {o particularly deſcribed, , 

5. The King by his Letters Patents doth intend, to make a preſent Incorporation, and fo ki 
words do expreſly import. 1. From henceforth, &c. And yet no Incorporation can be till Yak, 
104 hath named-a Maſter. And the Letters Patents bear date 22 Junii 9 Fac, Reg, Ang & 
writing of N omination, 30 Ofob. Anno 9. And fo the Letters Patents are repugnant in themſelng 
and void. 1 : 

' 6, Untill there þe an actual Hoſpital and poor in it, there cannot be Governours of them, f, 
Governours ought not to be idle, or as Cyphers in Algoriſme J tor Governours and Governmen, 
are Relatives, que ſunt ſimul tempore, and as well in his Will as in other Inliruments, he hath call 
it many times his intended Hoſpital. ES ; 

7. To every Corporation a Foundation Is requiſite; and here is not any Foundation mage by 
Sutton. For firſt he ought to have per verba ay a+ & in terminis terminantibus, F ounded, Free. 
ted, and eſtabliſhed the {aid Houſe of Charter-houſe an Hoſpital, &'c. And the fame wi likened 
to Caſes of Exchange, Fragkalmoigne, Dedi, Warrantizo, Frankmarrigge, which axe zerbs legalit 
& incompatibilia, &6, *Agd divers preſidents were ſhewgd to the Jultices of building gf Hoſpitals 
Schools,&res, wherein the ſaid words of Fando, erigo, Oe. were uſed. Secondly, before ſychlwyfyt 


| foundation made by Switor, a Stranger could not have'givert any land or other thing to the Gover- 


nours. Thirdly, without ſuch Foundation, in time to come it ſhall not be known who ſhould þ, 
the Founder 3 whereupon confuſion would follow. | 

8. The homination of the Maſter by Sutton is void for two cauſes; one, that he was named to 
be Maſter but at will, where he-ought to be named for life, in as much as he 'is to have a Free.þg1g 
in the Land. Alſo there ought at leaſt an aQtual Hoſpital be founded by Sutton according to the 
Licence, before he could nominate the Maſter of itz For otherwiſe it ſhall be a Mathematical v 
Utopical Hoſpital. 5 Sy £ Tos 

9» The ſaid bargain and ſale made by Sutton to the Governours was void for three cauſes, ;,Thy 
the monics which was the conſideration thereof, were paid by the private perſons of the Govemans, 
and therefore the bargain and ſale of the Mannors, Oc. cannot enure to them in their politick cp 
city.” 2: The Habendwmi is to the Governours upon truſt and confidence 3 and a body Politick a9. 
gregate of many cannot fiand ſeiſed in truſt or confidence to the uſe of another. 3. Becauſethaty 
Hoſpital was founded by Sttox according to his Licence 3 And for all the other ObjeQions nade 
againſt the Foundation ah&d Iricotporation; the ſaid bargain and ſale was void, and by conſequence 
all the ſaid Mannors deſcended to the Plaintiff as Coulin and heir to Sutton, 

T0. That no Hoſpital was Incorporated by the ſaid Letters Patents and therefore it was objedted, 
That the King cannot Incorporate them by the name of Governours, &e. of the Hoſpital, but ofan 
Hoſpital in Law, or a Legal Hoſpital, as it was called 3 For the Governours cannot plead, that they | 
are ſ{ciſed 11 jure Hoſpitalis ſui, becauſe in Law-there was not any Hoſpital. 5 

Which-bricf Report I have made of theſe ObjeRions, becauſe I think them, or the greater pac 
of them +were-not worthy- to be moved at the Bar, 'inor-remembred at the Bench. And thatthis 


« Caſe was by the Juſtices adjourned into the 'Exchequer Chamber, more for the weightofthevi- 


lue, then for the difficulty of the Law in' this'Caſe. ' And theentire Record, as appearcth bythe Ex- 
ceptions, -ought to. be the Caſe; the which was argued openly in the Exchequer Chamber ball the 
Judges of England, and Barons of the Exchequer; (except the Chief Juſtice of the Kings Bend, who 
was then ſick.) Sir Robert Hoxghton, ' Sir Auguſtine Nicholls, Six Fobn Dodderidge, Six Hunſtty 
Winch, Six Ed. Bromly, Sir Fohn Croke, Six James Altham, Sir George Snigge, Sir Peter Warkuin, 
Sir Lawrence Tanfield Chief 'Baron, and Sir Ed. Coke Chief Juſtice of the Common Pleas. And 
it was Refolved-by then all in their arguments (except by Baron Snigge and Juſtice Croke) thit 
judgment ſhould be giver againſt the Plaintiff Ee quia relum eft judex ſub > obliquiz A rigitins 
maketh diſcovery not onely of that which'is'right, but of that which is wrong and crooked; and 
the confirmation of right and truth, is,the confutation of error and falſhood. I will report the effet 
of the'reaſons and cauſes which affirm and'confirm 'the Reſolutions of the Judges, which acof b 
great authority, perſpicuity and gravity, that the Objetions need not have any particular anſvet 
And yet for the ſatisfaQtion of all men, every one of them ſhall be particularly anſwered. kf, 
the Letters Patents; And the beſt Expoſition ofthe 
Kings Charter is upon the-confideration of the-whole Charter, to expound the Charter by the Char- 
ter it ſelf, verba carte regia eque portant ſuam expoſitionem; and the Kings Letters Patents in this 
caſc are viſcers cauſe, & expoſitio que ex viſceribus cauſ2 naſoitur eſt aptiſſimg & fortiſima in lege All 
the parts of the Letters Patents were conſidered, arid every material part thereot explained xct- 
ding tothe true natural ſenſe, which is the beſt method, upon the confideration of many othess for 
the more clear Report of this Caſe. | | | | , 
The firſt partof the ſaid Charter:doth contain a-ſhort recital of two things, 1- of the title of the 
AQof 9 Feb. Anno g. An Ac to confirm and enable the erection and eſtabliſhment of an Boſpl- 
tal and Free Grammar: School, given and intended to be given by Thomas Sutton, Eſquire V , 
title proveth that no Hoſpital was founded by the A it ſelf; bur the ſcope of the AQ was fo £18 
Sutton to ere and eſtabliſh an Hoſpital; &e, and therefore the title faith, intended to be given ® 
performed by Thomas Sutton, Eſquire. And the fame alſo appearcth by divers parts of the 
of the A&, which are in future and nothing in the preſent. 1. Be it enacted, That in the Tow! 


of Halinghury, &c. there may be buildcd one meet houſe for abiding of poor people and or 
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Jars.*%. which are words in future, and it is not certain in what part of the:Town the Houle ſhall 
he built. 2. And that the ſame ſhall and may be called and named the Hoſpital of King Ffames ; 
which words are alſo in the future. 3. And that the Lord Arch-Biſhop of Canterbury, &c.. ſhall 
and may be Governour, &«c, 4, And that the ſame Governours, &c. ſhall for ever hereafter ſtand -and 
he incorporated : which words ought to be intended to take cftect after the erection ot the Hoſpi- 
ral; 5c. in acertain place, &c. And fo the conſtruQion is in faturo, which well appeareth/ with the 
future words following, and may have perpetual ſucceſſion, 5. And may for ever hereafter, have, 
hold, and enjoy, Lordſhips, Mannor, &c. without Licence of Alienation, .or Licence of Mortmain 
By which it appcareth that this clauſe is not in- effec, -but a'Licence to give Mannors, Lands, &c. 
holden in Capite without other Lincence of Alienation, and alſo without other Licence of Mortmain, 


But this clauſe was ſuperfluous and impertinent if the Land-ſhould paſs by the A it (elk, for then | 


no Licence in this caſe were requiſite. And without queſtion if it were admitted that there was 
a Corporation, yet no Lands are given.to them by thoſe words, de futuro. Alſo although: the faid 
Lands were given them, yet the King by his Letters Patents cannot create and incorporate-an Hoſ- 
pital in the Charter-bouſe, which was purchaſed afterthe Act, and the Action of Treſpaſs in the caſe 
at Bar is for Treſpas done in the Charter-howuſe. But it wasanſwered by all the Juſtices and Barons 
of the Exchequer (except Juſtice Croke) that the Act of 9 Fac. doth not Incorporate the Gover= 
nours, Sc. but in futuro, which never took nor could now take effe3 and by conſequence no 
Land was or could be given to it. The 2. branch of recital is of the purchaſe of the Charter-hoxſe 
after the AR, which as it is there rehearſed, is more fit and commodious then Halingbary to be con- 
verted into an Hoſpital. _ | 2: dprig vin 195150 00 T9 SLIT $2 

In the ſecond part Swtton is a ſuitor and petitioner to the King for, four things, 2. To give Liz 
cence to Found, Ere&, and eſtabliſh an Hoſpital houſe, &e. and Free;Grammar-Schoot;iere. ar 
or in the Charter-houſe, wherein hath been obſerved the incertainty, of the-fuite; at or in-the;Char- 
ter-bouſe : but of that after. 2. Incorporate the Governours hereafter-named:z: ſo: that Sutton hims 
ſelf doth name the Governours which the King doth Incorporate. 3. By ſuch name of Incorpo- 
ration as is hereafter mentioned to have capacity and ability, &e... by which. alſo it appeareth! that 
Sutton doth deviſe and preſcribe the name of the Incorporationz and by all:thele three clautes irap- 

areth, That the ſuit of Sutton and his expreſſe conſent was, [that the Goyerngurs ſhould heriamed 
of the ſaid Houſe called the Charter houſe. 4. Sutton was ſuitor; that the Governours, &ec; might 
take in Mortmain for the better maintenance of the {aid Hoſpital, Free-School, Preacher, &e; 35> * 
\ Thethird part of the Letters Patents containeth Grants and Acts made by the King in two mans 
ners, ſc. by way of Licence and by way of Grant 3 . of the- Licences ſome are requifice, ſomeabun- 
dant and nor requiſite; and ſome requilite for the ſuſtentation: of the poorz &e; ,and not of *the 
eſſence of the Corporation 3 and of the Grants, ſome are in, preſents, and ſome in-futzro, and every 
of theſe, ſome are of neceſſity, .and ſome explanatory and not of neceſſity; | :and: thoſe 'which are 
of neceſlity, ſome are of.neceſlity to the creation of this body, politick, and ſome to the: continuance 
and preſervation of it. And into thoſe branches the whole Letters Patents aredevided;” whicwſhalt 
be obſerved as they ariſe and have place in the ſame Letters Patents. ; But'before:all the Licetices 
ad Grants,. the King doth prefix a preamble, ſc. The King affeQing ſo good x' work, of his Bringe- 
ly difpofition and care for the furtherance thexeof, .and that the ſame way-takethe better effect; \&0; 
* (wherein appeareth the Honour, Charity, and pious diſpoſition of the King) giveth Licence-to Tho= 
ma Sutton, his Heirs, Exccutors, Adminiſtrators and Afſhignes, at all. timesihereafter at their-willt 
nd pleaſure, to place, ere, found and eſtabliſh at or in the ſaid Houſe calletbthe Charter: bauſe, 
oneHoſpital houſe and place of abiding fox the finding, ſuſtentation;'and relief ofipoor, - aged; mai- 
| med, necdy,. or impotent people, &e. Alſo to erect, found, &c.one;Free- Schobl for the inſtruQion} 
taching and maintenance of poor Childrenor Schollars, &c, ' And to place. andimaintain aileakne@ 
School-malter and. Uſher to teach and inſtru the {aid Childrenin:Grammar: .Anddilfo ons Gbdly- 


* and learned Preacher, to Preach and teach the Word of God. to,allthe ſaid perſons; *poor people:and 


children, members and officers at or in the ſaid Houſe. Thatinthe firkt plate:doth' containithe 
end of Swtton's picty and charity.; For Sapiexs incipit a fine, &' quad primumi eftiin inteinionep ulth- 
mum eſt 11 extcutione. . And that was a grand motive to the King'pf his Royal-authority co:give iſm 


clfion, to perfe& and perpetuate ſo. pious and.charitable a wark... . And thattheTmeorporaticnought 
to precede the execution of this Licence, is evident by the wordsand-coherenceofthe Letters Patents, 
ke. For this Licence is in futwro, ſc. To Thomas Sutton his Heirs,. Exccutors, Amitiftrators and:A[ 
"figns, at all rimics hereafter at their will and pleaſure, $5. ſothat is future as:wellin perſons, Heirs, 
Executors, &c. as inthe thing to be done. But-when he cometh to:the clauſe. of Incorporation, he 
doth it by words of the preſent tenſe. And,the ſaid -perfons and; their Succefſosi by the nanie;! &e. 
We'do by theſe preſents for. ever hereafter: really and fully Incorporate, &2;'; By which 4t*fol- 
| dye, that the 'Incorporation being preſent, .and the execution -of this: part of the Eivence 
ture, the Incorporation ought of. neceſſity precede the. execution: of the Licence, Ther: 
ratmuch as the principal foundation of the. ſcruple was conecived upon theſe *words,' to fund, 
x," and eſtabliſh 3 the true 'Erymolggy and.,genuine ſenſe of them was conifidered 3/ aridi-eaÞv; 
Iermini fundare, nibil aliud eſt quam fundamentum. jacere ſeu' ponere, ec. to hy-the-foundatior of 
2 building 3 and in this ſenſe the Holy Ghofi (which moved Sutton to this work> of pietyY4ri'the 
Setipture taketh it. And therefore. in, the 1 King.| Chap. 6. verſe,37.. Fundata.oft domus anns/prims; 
&Anio' 17 perfetia fuit domus i114 omni opere ſuo, . And 1 King, Chap. 16. wverſs. 3486 Edificaiit in 


means, ſc. by Creation of a capable body Politick by way of. Incorporation;"toihaye' perpetual: fiic- [26] 


diebus ilis Hiel de Bethel Ferico in Abiram primitivo ſuo fundavit,” & in Segub noviſſimo fro poſuci + 


ports, By which it appearcth, that to found js to lay the foundation of :a-buildine, which is 
? | Bbbbb 2 the 
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P: Re X 
echanical part of ArchieteQure.' Then when the foundation is laid, then . 
—— of the Houſe as it is ſaid by the ſonof S irach 49. 15. Erexit nobis muros & erexit dymy moſt 
And although that the Foundation be well laid, and thereupon a building be created, Vet it ths 
be well joined and eltabliſhed,. and therefore this word (eſtabliſh) is added to make the building 
to have continuance. 2. Kings 13. Stabiliam throuum ejus z That is, I will nake his hoes k 
have perdurance and continuance. So that to Found, EreR, and eltabliſh are Works of labour oy 
the laboursof builders. And that appeareth by the words of the Charter it (c1f, ſe, The King afe@;, 
ſo good a work, tam bonum opus : Alſo the ſubſequent words prove it alſo; to found, and ad, g 
etiabliſh, what? an Hoſpital houſe. So that it clcarly appeareth, that the cffe& of this Licence vt 
make fit and to finiſh and furniſh an Haſpital houſe for the habitation of the poor, &c, 5,4 = 
Mich. 34 and 35 Eliz. the Caſe of the Hoſpital of Bridewel! tor the expolition of thele words, fas 
erigo, & ftabilto, which is a ſtronger caſe then this is, And this word ( place) in the tirf place i; 
to be intended, as it hath been ſaid, in the alt place, ſc. To place poor in it, to erc a Free. School 
for inſtruction of youth, and for the maintenance of a Preacher. But how hall this boly and 
charitable intention (that the ſame may remain for ever) be produced to end and cfte& ? Thy Charter 
it ſelf ſheweth it in effe@ in this manner : It is impoſſible to take in ſucceſſion tor ever wig, 
pacity 3 and a capacity to take in ſucccſſhon cannot be without incorporation 3 and the incorpor;rign 
cannot be created without the King 3 for this cauſe the Charter ſaith, And for the maintenance yg 
continuance of the ſaid Hoſpital, &'c. And that the ſame may take the better cfte, That the (aig per- 
ſons, &c. be one body Corporate and Politick to have perpetual {ucceſſion to endure for ever.We do by 
theſe preſents for ever hercafter fully and really incorporate, c.to have capacity aud ability tg take.be, 
Without this capacity the end cannot take effect, for inhabitants of a Town or other ſingle perſors 
(who have not capacity to take in ſucceſſion but onely to their ſingular heirs) have capacity tg 
take an incorporation, and after their incorporation they have capacity to take in pofſetfion any lang; 
tenements, or heriditaments : whenceit follows, that the incorporation which giveth capacity 
ought to precede the giving of any land, &c. Another Licence is given to this new Incorpors- 
tion to take in Mortmain. This Licence is not of neceſſity, either of the effence of the incorpc- 
ration or of the continuance of it 4 but yet it is requiſite for the eſtabliſhing and maintenance « the 
end,.ſcih to have the poor ſuſtained, and ſcholars inftructed, &c, For they cannot be main 
ned: without a Revenue, and they cannot take or keep the Revenue {as hath been ſaid) without 
Licence in Mortmain3 and therefore theſe two, ſc. Incorporation and Licence in Mortmain Oupht 
to precede the donation. For words to Found, Erect and eſtabliſh an Hoſpital houſe cannot he 
extended to the Incorporation, for that belongeth onely to the King, and that the King doth; Nor 
to any dotation, for as yet (as hath been ſaid) there is not any capacity. Therefore it extendeth 
onely to the building and finiſhing of the ſaid houſe to be a fit habitation for poor, 6c. Suttonthink- 
ing and rethinking, that as well the incorporation as the Licence in Mort main were in their ſeveral 
degrees requiſite to bring his good and charitable purpoſe to effeQ, to the end the King ſhould gaa 
that which was onely in his power -to grant, and which himſelf without the King could not do; 
he was a ſuitor to the King to grant him Licence todo that which of himſelf in reſped of the owner- 
ſhip. of land he might do without the King. ſcil. To build, finiſh, and furniſh the (aid houſe for 
thbe:habitation of poor, as well before the Incorporation as after : But to give it poſſeſſion, tt. zz 
hath been ſaid he could not, and therefore this Licence was but cxptanatory to declare whatSutoz 
as owner of the Land might do, either with the Kings Licence or without the King 3 andthacfre 
the King cannot countermand this Licence, becauſe itis but declaratory of that which St might 
do as owner of the -Land without any Licence. And this appeareth by the book in 3 H. 7. Finh, 
Grant 36 the Record whereof I have ſeen, Between Fobn Buckland Vintener Plaintiff, in an adtiom 
of Treſpaſs, and Richard Fowcher Chaplain Defendant. Termino ſanii Mich. 2 H. 7, Rot. 155, 
in the Kings Rench, and in the report at large, 2 H. 7. 13. where the.cafe in effe& is, That Ky 
H. 4. by his Letters Patents Ano 6. regri fs Reciting that Robert Ramſey was ſciſed in Fee df 
an houſe in the pariſh of St.\Margaret in-London, called the Sun, &c. notwithitanding the Statute d | 
Mortmain of his eſpecial grace,andfor 201. gave Licence to R. Ramſty,that he might give 20 mais - 
rent, going out of: the ſaid Houſe, cxidam capellano divina ad altare beate Marie in Eccleſia Soni 
Magni London fingulis diebus pro ſalubri ftatu pred. Rob. & Johan. nxor, ſue, &c. Habend, & timed 
eidem capellano E- ſucceſſoribus ſuis cappellanis Camtrie pred. divina in Eccleſia pred. ad altare pred, pro 
ſalubri ſtats, &c. juxta ordinatione pred. Rob, in bac parte faciend, celebrat. imperpet, &c. And 


cometh the 


; afterwards that the: ſaid Robert Ramſey by his deed indented, 10 Fwnii 1407. Founded, Ordaine 


and ereRed the ſaid Chauntry,and ordained and named one Fob Medowe to be the firſt Chaplainto 
do the ſaid Divine ſervices; And further by the ſaid deed granted to the ſaid John Medow? the fil 
Chaplain 10 marks of yearly Rent ifluing out of the ſaid houſe, To have and to hold to himaod 
his Succeſſors Chaplains of the ſaid Chauntry at four ulizal Feafts in London to be paid, with cluule 
of diſtreſs to him and his Succeffors; And further appointed by the fame deed, Thathe hiſel 
ſhould preſent the faid Chauntry during his life; and after his deceale, that Fohanne his wite ſhould 
prelent to the ſame during her life, and after her deccafe, that the Parſon and Churchwardens of the 
Gaid Church of St. Magus, and their Succefſors3 And afterwards the ſaid Fobn Meadowe died, and 
after divers vacations the ſaid Richard'Fowcher was preſented to the ſaid Chauntry, and tor the 

Rent behind he entred into the ſaid houſe the door being open, and took a Cup of the Plaintiffsfr 
A diſtreſs, &c, for which taking the ation was brought, upon which matters the partics have de 
murred in Law: And this Cafe was adjourned into the Exchequer Chamber,and there before all the 
Judges.of England divers Objedtions were made againſt this Licence and Grant, 1. That they wr 


cuidam capellano, and named none in certain ; and when the Kings Grant is uncertain it 15 v0! 6 


Parr X. The Caſe of Sutton's Hoſpital. 


Che King licence one to give 20 marks Rent cuidam Abbati, the Grant is void, becaule it is in- 
wy :n. 2. There is not ſuch Chaplain till Robert Ramſey hath named or ordained one, {o that it 
— that the Grant ſhould be to ſuch a one who is not in rerzm naturay as if the King gave 
regs to grant to the Major and Commonalty of Iſlington, although the Inhabitants of Iſlington be 
-frerwards incorporated by the name of Major and Commonalty,the Grant is void, becauſe there was 
> ſach Corporation at the time of the Grant. 3. It was objected that in that caſe the King hath 

t made any Incorporation, and Incorporation is a thing to be done onely by the King himſelf; 
= theſe words juxta ordinationem Rob, Ramſey fiendam, ſhall not enable the ſaid Ramſey to make ar 
Incorporation, for the King cannot give Licer.ce to one to make an Incorporation, but the ſaid words. 
ſhall give him power to make ordinances, tirlt touching Maſſes, and other Divine Services, 2. of 
what manner of habit he ſhall be, 3. to have perpetual ſucceſſion, ſc:l. elective, preſcntative, ot 
Jonative, and that is the effect of the faid words, and not to make a Corporation J and the Kings 
Grant ſhall not be taken by implication 3 ſcil. by the words to make an Incorporation, and alſo to 

:ve Licence © grant the ſaid Rent, for then the Kings Grant ſhall enure to two intents, 4. Ad- 
mitting that there ſhall be an Incorporation by implication 3 yet the Incorporation ought to be be. 
fre the Licence, and here the Licence is before the Incorporation, and therefore it is void. 5. The 
Grant ought to have been that the King gave Licence facere & erigere Cantariam, &e. and there were 
not any ſuch words in the Charterz but onely Licence to grant a Rent, &c. cuidam Capellano, &c:; 
4. The Licence is ſecundum ordinationem per R. Ramſey fiendam, and therefore the King is deceived, 
becauſe he cannot have knowledge what ordinance it ſhall be. 7. It was objected, that the diſtreſs 
was Without warrant, and void, becauſe the Licence did extend to grant a Rentonely without men- 
tioning of any difireſs. Which objeQions I have gathered out of the book Reported 4t length, 
2 H. 7.13. and the Reports of Fitz in 3 H.7. Grant. 36. and out of the Record it (ef. 

As to the firſt and ſecond Objedtions, it was Reſolved, That the- Grant was good, for all the 
Grants of Chantrys are of ſuch form;ſcil.cuidam Capellano,and although there be not ſuch Chaplaia 
atthetime is not to the purpoſe 3 For if the King granteth to the Commonalty of 1/ingron that they 
ſhall be Incorporated of a Major and Bayliffs, and that they have power to chooſe one, it is good 
although the Election of the Major is future. So Note Reader, a difference betwixt an eſtate or in- 
tereſt which none can take without preſent capacity,atid a power, liberty or Franchiſe,or thing newly 
created, which may take effe@ in fitzro. As to the 3. it was Reſolved, That whereas the King 
by his Charter ſaith cuidam Capellano, it was a ſufficient Incorporation 3 and when he faith in the 
Habendum fibi & ſucceſſoribus ſuis, the ſame maketh a ſufficient ſucceſſion. And ſo Note Reader, 
that this Grant of the King doth enure to three intents, ſeil. to make an Incorporationz to make 
a Succeſſion, and to grant a Rent. As to the 4. it was Reſolved, That where the Licence to found 
the Chauntry ſhall be firſt, and to grant after, that needeth niot,: for it 1s not marerial which is be- 
fore, for the Law ſhall conſtrue that firſt to take effe& which ought, but here they are ſimal &# 


-ſemel. As to the 5. That in the Licence there were not words of fundare, erigere, facere , It 


ws Reſolved, That notwithſtanding the Grant was good. Note Reader from this, That to 
the Eſſence of a Chauntry, or other body politick-two things are onely requiſitez fc. an Incorpo- 


\ntion, and a gift, and not any words of fundare, erigere, & ftabilire, or words to ſach cffet; for 


no ſuch words were contained in the grant of H. 4. and yet it was adjudged a good Channtry lawful- 
ly incorporated and founded. and if fach words had been requiſite and neceſſary in Law, the 
julgment ought to have been given againſt the Chauntry, becauſe they were left out in the Kings 
grant, And thereby it appeareth, that in the Caſe at bar that they were explanatory and. of abun- 
dance » which is a judgment in Law in the point by the reſolution of all the Juſtices in the Exchequer 
Chamber. As to the tixth point, it was reſolved that the words, ſecimdum ordinationem per R. Rams 
ſy fiendam,, import ſufficient certainty, ſe. to make Ramſey to oxdain, 1. what Mafles and other d4j- 
vine ſervices ſhal] be celebrated, 2. of what habit or order the Chaplain fhall be, and 3. whether 
be (hall be elective, preſentative, or donative. 
did ordain the ſame to be preſentative by the Reftor of the pariſh of St, Magnus for ever, As tothe 
5.objeRion, It appeareth by the Report of Fitzherberr ubi ſuprz,” that the opinfort' of the two 
chief Juſtices Hwſſey and Brin, and Starkey chick Baron, and Fairfax Juſtice, was; That the diftreſs 
was without warrant,but Townſend conceived it to be good. But inſpets recordo,it was adjudged that 
the diftreſs was good and well warrantedby the grant. © For the Chauntry Prieſt did difirain in-the 
fad houſe for the Rent, and his diftrefs was adjudged lawfull, and'the Plaintiff barred, And the 
reafofis, as I conceive, were, becauſe that the Kings Charters madefor the ereRion of pious and cha- 
ritable works ſhall be alwayes taken in the moſt favourable and beneficial ſenſe 3 and the moſt bene- 
kcial rent that a man can grant is a rent charge. 2. The diſtreſs is a'neceffary incident to the Rent, 
for without that the Grantee ſhall be without remedy : Verbs ſunt accipienda cum effefin, and 
words are to be taken with the effe&t. 2 Edw. 3.3. Which caſe I have cited at large becauſe it js 
notable'anid pertinent, and ſtronger (as I conceive) then the caſe in queſtion, Secondly, power is 


| given to-Szttoy to place a Maſter of the (aid Hoſpital. 3. At all times hereafter to place, erect, 
found and eſtabliſh-in the ſaid houſe, &c. one Free-fchool for inſtructing youth, &c. (which well 
expoundeth the precedent words concerning the Hoſpital, for theſe words extend-onely to make 


fitand to finiſh and furniſh a Grammar-ſchool within the ſaid Charter-houſe ) and a Preacher to teach 


| all inthe word of God. 4. We do by theſe preſents ordain, conftitute, limit and appoint, That 
the ſaid -Houſe and other the premiſles ſhall from henceforth be ever hereafter named, incorporated 


and called the Hoſpital of King Famtes,founded in the Charter-houſe within the County of Middleſex, 


Se the humble petition and at the onely coft and charges of Thomas Sutton, Eſquire, 'And the ſame 
| Hoſpira] and Free-ſchool by namie of the Hoſpital of King James, &c. We do firmly by theſe pre» 
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ſents cre, found, eſtabliſh and confirm, -to have continuance for ever. By this clauſe the K; 
in preſenti giveth the name of the Hoſpital, but as it appeareth betore, Sutton had deviſeg it Ing 
hath ſued to the King to name it accordingly 3 and that name of the incorporation it (cf, ſe, Py 
humble ſuit of Thomas Sutton, doth import, fo that as it is ſaid in 38 E, 3. 44. and 21 E, : the 
name of incorporation 1s as a Proper name or narre of baptiſme ; In this cafe Sztton as Go Tie 
giveth the name, and by the ſame name the King aoth baprize the incorporation : By which it e 
peareth, that the objetion, That the King cannot givea name to an houſe which is the Inherity . 
of another, is not of any value, and here Sttoz hath conſented and affented to it, and al] hi 
is done at his humble ſuit. And this objeQion doth tend to the diſſolution of all ancient Deane 
Chapters : For at the firſi, as it appeareth in the 3. part of my Reports in the caſe of the Denny 
Chapter of Norwich : All the poſſeſſions were to the Biſhop, and yet by his affent the Dey X 
Chapter were incorporate and named of the Cathedral Church, which did then belong to the Biſk 
onely; and afterwards a certain portion was aligned to the Chapterz So that the Chapter Was v 
fore that they had any poſſeflions; And that is the cauſe that of common right, the Biſhop j M 
tron of the Prebends, becauſe that their poſſeſſions were derived trom the Biſhop, and therefore 6 
was their Patron and Founder: And therewith agreeth 17 E. 3. 40. 25 Aſ.pl.8$, 10E, 2.10 
50E. 3.26. 15 H. 7.11. So that at the firtt the Dean and Chapter were by the aſſent of the Biſhop 
incorporated and named of the Church Cathedral of the Biſhop. And it was ſaid, tht Queſtions 
moved in the Exchequer uſed tobe like to ſpirits which may be raiſed with much caſe, but {upprefſeg 
and vanquiſhed with much difficulty 3 but theſe queltions were like to ruinous buildings, more ej 
thrown down: then raiſed and ſet up. And all the arguments which have bcen made 22ain(t this 
honourable work of Charity, are hatched out of meer conceit and invention without any eround of 
Law. And ſuch which have any colour were utterly mifiaken. And as to the fourth Exception 
That the place of every corporation ought to be certain z and Sztton ſueth, and the King licenſh 
Sutton: to found, erect, ec. an Hoſpital at or in the Charter-bouſe, which was incertain; To hat the 
Charter expreſly anſwereth, That the King by this clauſe doth ordain, &'c. That the (aid Houſeand 
other premiſſes ſhall from henceforth for ever hereafter be, remain, Oc, and ſhall ever herafer he 
named and called the Hoſpital of King Fames, founded in the Charter-houſe : So thatallthe vue 


- and premiſſes are baptized by the King by the name of the Hoſpital, &'c. in which is no ſhadoy 


of incertainty, and therefore Sxttox as to the Licence for the mechanical part which (as hath bee 
faid). was abundant, to get and-tiniſh all or any part of the houſe for an Hoſpital, &«, yet all th 
houſe it (elf, Orchards and Gardens, &c.' are.named by the name of Hoſpital. And it wa obſe- 
ved, That the. King by this clauſe not onely nameth the ſaid houſe to be an Hoſpital; butby the 
name of the Hoſpital to be erected, founded, and eſtabliſhed and confirmed ; fo that the Kingnameth 
it, and leaveth the mechanical part to S»ttor to perform. And of the ſame importance is the other 
Objce&ion, That a known name is not ſufficient to found an Hoſpital, but it ought to be deſcribed 
by metes and bounds, /c. as'in. divers preſidents hath been uſed z for it appeareth, in Will'm de Londres 
caſe, 2 E. 3. 36.. Adam brought a Scire facias againſt Wil*m de Lyndres of the Mannor of Eithe De- 
fendant pleaded that he himſelf is Maſter of the, Hoſpital of St. Bartholomew, and ſo-beareth thename 
of dignity.not named, judgment of the-Writ ; To which the Plaintiff replied, That which the De 


. fendant calleth an Hoſpital is the Mannor of Eaft- Smithfield, and was a Mannor at the time of the 


fine levied :- And.it was holden by the Court, That by this Writ. he ought to have the Manag, asthe 
Mannor was at.the time of the' fine levied :. And whereas the Mannor was made an Hoſpitalaerthe 
time, by this ſuit he is to defeat your eſtate and your name, and accordingly it was ruled that theWni 
was good. Which proveth that a Mannor (which cartieth more incertainty.and variety then an houſe 
known by a. certain name)..may. be created into an Hoſpital. And in 15 Af. p4. 8. Jobn de Dain 
Caſe, a Mannor wasthe'corps of a Prebend. The 5. Clauſe ſtands upon two Branches, 1. for thebtt 
ter maintenance and continuance of the ſaid Hoſpital, &c. and that the ſame way take the better 
fe, and that the Revenues may: be the better governed and imployed, there ſhall be ſixteen Gon 
nours,. and names fifteen'of them by expreſs name, and ſuch perſon as from time to time ſhall 
Maſter, to. be.the.firlt and preſent Governours. - - 2. And, the aid perſons and their, ſucceſſas, bf 
the name of Governours of. the-Eand, &e. one body incorporate and politick,. by that-name to hae 
perpetual ſucceiſian for ever to endure, We do by thele preſents for ever hereafter really and fullyin- 
corporate 3.,;and the words of. this clauſe are verbs operativa.; And it is toknow, That every 
ration. or Incorporation, or body Politick and Incorporatg, who,are all one, cither fiand upy 
ſole-perſon, as the, King, Biſhop, Parſon, &c.) or aggregate, of many, as Major and Commonalt), 


s : Wo 


Dean and Chapter, and theſe in. the Civil Law are -called Univerſitas five Colieginm, Now lt 
ſce what things are of the cfſence of a Corporation. 1. Lawfull authority of Incorporations 3 
that may be by four means, ſe, by the Common Law, as the King himſelf, &'c.. by authority, Pu 
liament; by the Kings Charter as in this caſe) and by preſcription. The 2.-which is of che & 
of the Incorporation, are perſons :to be incorporated, and that in two manners, ſc; perſons natural 0! 
bodies incorporate and political. 3, A name by which they are Incorporated 3 as in this caſe Fr 
vernours of the Lands, &c... 4. Of a place, for without. a. place no Incorporation can be made) 
and here the place is the Charter-houſe in the, County of Middleſex. Vide 3 H.' 6. Det. 20-17 53.59 
& 45 E. 3.27. 5. By words. ſufficient in Law, but not refixained to any certain, legal!, and 
{cript form of words. And for as much: as good pleading, is 12pis Lydius, the touch- ſtone of es 
ſenſe and knowledge of the Common law the form of pleading of an Incorporation by preſcrip! ' 
is to be obſerved, for in ſuch. caſe he ought to preſcribe in every thing which is of the ellen "”_ 
Incorporation. In the Book of Entries. @®ware.mmpedit 1. the pleading is, Duoddam Hojpitart d. 
tie Maris de Briftow de uno Magiftro & Convent 4 foto $empore, &c, incorporat, fuerunt per "—_— 


giftrt &] 


{ 
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Part X. 


- TheCaſe of Snot Hoſpital. 


+ Conventus Hoſpitals Sanfie Marie de Briſtow : 


and there it appeareth that-they purchaſed 


Lands and Tenements, and were impleaded without any preſcription for the one or the other, be- 
cauſe they are incorporated by preſcription by a certain name then to implead and be impleaded to 


-ant and purchaſe arc incidents to a body incorporate. 


M. 15.H. 7. rott. 522. in the Common 


Pleas, there the preſcription is Cuſtos & vicarii Collegii vicariorum in choro Hereford ſunt > a toto 


temp 


mpor?, &c. fuerunt incorporat, per nomen Cuſtodis & Vicar. Collegii Vicarioram in choro Hereford : 


and there alſo they purchaſed and were impleaded as incidents to the incorporation. Lib. Dent. 


Af. 68. 


Magiſter, fratres, & ſorores fraternitatis ſrve guilde novem ordinum ſantorum Angeloram 


-;xt2 Brainford brought an Atfiſe, the tenant pleads, quod villa de Brainford eft quedam fraternitas in- 
corporate infra tempus memorie de Magiſtro, fratribus & ſororihus novem ordinum Angeloram juxta 
Brainford Bridge, abſq; hoe quod habetur aliqua tals fraternitss: which is reported in 22 E, 4, 34. 
where the tenant at the firit pleaded, No ſuch incorporation, and it it be not found, and naught be- 
cauſe two bares, and then he pleaded the faid plea, quod eft quedam fraternitas incorporata, ec. 


and yet there they were infeoffed by Bockzng upon condition, .and capable thereof as 'inciderit to a * 
And therewith agreeth the Biſhop of Exceter's Caſe in the-book of Entries, 445. 2 H, 


Corporation. 


7. 17. the Corporation of Godmancbeſter 34 H. 6. 27. in the Caſe of the Hoſpital of Wycome.v. 26 H. 


$. 1. 


In 9 E. 4. 20. The Maſter of the Hoſpital of Burton'S. Lazar preſcribed, quod ipſe & omnes 
predeceſſores ſui magiſtri Hoſpitalis predit. 2 toto tempore, 


&c. nominati & copniti fuerunt, &c, tam 


per nomen magiftri Hoſpitalis Sandi Lazaxi de Burton, de ordine Saniti Lazari de Jeruſalem in Anglis, 
quam per nomen Magiſtri de Burton Sanfii Lazari Feruſalem in Anglia: By which it appeareth thac 
this word incorporo,or any of the derivation thereof is not in Law requiſite'to create an incorporation, 
but other equivalent words are ſufficient, as #ominati & cogniti: and therewith agreeth 44 Aſſ: þ. 9. 
in the Prior of Plimpton's Caſe, and 4 E. 4.7. in the caſe of the Abbot of Glaſtenbury, and in none 
of theſe Books or Records was any mention made of theſe words, fwndo, erigo, &c. or any other like 
words ; for as it hath been ſaid, they are onely declaratory words, and the cffe& of them may be done 


by the owner of the land without any grant. 


And it was well obſerved, that in old time the Inha- 


bitants or Burgeſſes of a Town or Borough were incorporated when the King granted to them to 
have Gildam Mercatoriam in the Regiſter 219, where the Writ doth recite, quod cum inter cetera 
libertates civibus civitatis Winton per carts progenitorum noſtrorum quondum regum Anglie guas per car- 
tam noſtram confirmaviqus, conceſſum ſit eiſdem, quod nullus eoraum qui fucrunt infra Gildam Mercato- 
riam placitet extra murum, &c, where Gildam doth ſignifie contuberninum ſeu fraternitss incorporata, 
And upon that the place of their meeting and aſſemblies was called the Gzild- hall, And I have 
ſeen the Charter made by King H. 1. Textoribus Lond; by which he granteth to them that they ſhall 


have Gildam Mercatoriam, and a confirmation made by King H. 2. by which Charters they were itj= - 
And where the opinion of Fineux in 13 H.8. 3. b. and,of Priſot in 39 H. 6. 13. wasci- 


corporated, 


ted at barr, that a Corporation aggregate of many cannot be a body without a Head 3 the {ame was 
utterly denied : For at the firſt moſt part of the Corporations were a body without a Head by force 
of theſe words Gilda Mercatoria, And that a Corporation aggregate of many may be without a head, 
See 18 E, 2. Annuity 48. 5 E. 3.11. 22 Af. 67. 29 Afſ. 17. 2 H. 6.9. 18 E.6.16. 19 H.6. 80, 


21 E. 4. 55-56. 7 E. 4.14. 2 Marie Dyer 100. 


And it appeareth by Record that Pawlinus the tirtt 


Archbiſhop of York, after he had baptiſed the inhabitants of Notingham ſhire in the River of Trent, | 
funded a Collegiate Church in Soutbwel of Prebegdaries, conſecrated to the Virgin Mary, which 
qntinueth a body without a head even to this day. See for this word Guild or Fraternity in the book 
of Entries, 68. 37 E..3.c. 5. 15 H.2,e.5. the Statute of 1 E.'6. of Chauntries, In which three things 
were obſerved, 1. how prudent Antiquity did alwayes comprehend much matter in a narrow room : 
2 that to the creation of an Incorporation the Law had not reſtrained it ſelf to any preſcript and in- 
compatible words: 3. that when a Corporation is duely created, all other incidents are tacite annexed 
toit, And for dirc& Authority in this point in 22 E. 4. Grawnts 30. it is holden by Briax chief 
Juſtice and Choke, That a Corporation is ſufficient without words, to implead, or be impleaded,ec. 
and therefore divers clauſes ſubſequent in the Charter are not of neceſſity but onely declaratory, and 
might well have been left out; as 1. by the ſame to have authority, ability, and capacity to purchaſe, 
&. but no claulc is added that they may alien, &c. and it needeth not. for it is incident: 2. To 
ſue and be ſued, implead and be impleaded, 3. To have a Seal, &c. that is alſo declaratory, for 
when (they are incorporated they may make or uſe what ſeal they will : 4. to reſtrain them to ali- 
enor demiſe but in certain form; that is an Ordinance teſtifying the Kings defire, but it is but a pre- 
cept which doth not bind in Law 3 5+ the ſurvivors ſhall be the Corporation, that is a good clauſe 
to ouſt all doubts and queſtions which might ariſe, the number being certain: 6. If the Revenucs en- 
creaſe, the ſame ſhall be imployed to encreaſe the number of the poor, &c. that is but explanatory 


35 appeareth by the Caſe of Thetford School in the 8 part of my Reports: 7. To be viſited by the 
Governours, &c, the ſame is alſo explanatory 3 For in this caſe the poor which ſhall be retident in 
the houſe of the Charter-houſe ſhall not be incorporated, 


but certain in whom the poſi:Mions are 


velted, who ſhall not be refident there but onely to have the generall government and ordering of the 
Poor therein 3 ſo that this Caſe is out of the Statute of 2 H. 5. cap. 1. and 14. Fliz. cap. 5. for if no 
Viſitor had been appointed by the Charter,the Governours ſhould vifit; and the books in 8. E.3.28.. 


| and8 Af]; 29, do not gainſay it, where it is holden, That if the Hoſpital be Lay, the Patron ſhall 
\ Viſit, and if Spirituall, che Biſhop thall viſit, ſo that every Hoſpital is vilitable 3 it is true, but in 


the Caſe at the barr the poor of the Hoſpital arc not incorporated, and ſo no legal Hoſpital: $. To 
make Ordinances the ſame is requitite for the well ordering and governing of the poor, &c. but not 


nga Lay-incorporation he neither can nor ought to viſit. 


of the eſſence of the incorporation : 9, The exemption from the Ordinary is but declaratory, for b+- 


10, The licence to purchaſe in Mottmotn 
1 
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is neceſſary for the maintenance and and ſuſtentation of the poor for without Revenues 
live, and without a licence in Mortmain they cannot Jawtully purchaſe Revenues, and yet jr; 
not of the cſſence of the Corporation, for the corporation 1s pertect without the ſame; { that w 
that which hath been ſaid, it appeareth what things 27 genere are requilite to a compleat body incy; 
porate, and which are verba operativs in this caſe ( which are neceſſary to be known in every X 
tr the reſolution of which, it appearcth how neceſſary it is, that the Law and Experience Joyn in 
hands together. ' 

1. As to the fifth ObjeRion, That no Incorporation was preſently made as the Letters Patenys im- 
port, nor can be till the Maſter was named, and therefore the Charter is repugnant and voiq, Ty 
that it was anſwered, That this Obje&ion doth extend to the overthrowing of a great nunhe, of 
Incorporations3 for when a Corporation is created by Letters Patents, by the ſame Patcnr Power 
is given to them to chooſe a Maſter, Aldermen, or Bailiffs, or Governours, or the Jike, and yet the 
are preſently incorporated by the ſame Letters Patents 3 and therewith expreſly agreeth Plo.Com.59, 
21E. 4.59. & 3 Hi. Grant. 36. vouched at large before to the firtt and ſecond Objetions, V;4 
32 E. 3. Aid 39. 13 E. 4.8. 16E.3. Grant 65. And it is true, it is preſently by the Letter 
Patents a Corporation 7# abſtrao, but not ix Concreto, till the naming of the Matter. Ang; Caf 
adjudged in the Kings Bench Mich. 34. & 35. E. rott. 172. coram reg. was ſtrongly uyed;' 4, 
Governours of the poſſeſhons, revenues, and goods, Hoſpitalis Ed. regis Anglie ſexti brought 7 
bill of debt. againſt Elias Germarn. | The Defendant pleaded, That King Ed. 6. reclting thecare 


' of the city of Loxdox for the relief of poor people and infants conceſſit Majori, Civibus & Commitgi 


London, Domum manſionalem vocat* Bridewell, &rc. and the King declareth his intent, that Brideyy] 
ſhall be founded, &c. an Hoſpital for therſaid poor, &c. idem Rex ut intentio ſua meliorem eahia 
effeflum, and to the end the Lands which ſhall be granted to them {hall be the better govened 
per eaſdem literas patentes voluit & ordinavit quod Hoſpitale pred', cum fic fundat. erefi, &, fubjy, 
fuer, Hoſpital E, 6. regis Anglie Chriſti Bridewell, & $, Tho, Apoft. nominetur & appellety imper. 
petunm,  & quod Major Civitas & cves civitatis pred. forent unum corpus corporatum per nmengr. 
bernat, poſſeſſ. reventionum & bonorum Hoſpitalis Ed, regis Anglie Chriſti Bridewell& $, Tho, Apt, oc, 
and further pleaded, quod wullum tale Hoſpital. quale in iiſdem Lit. Pat. mentionat. poſt confel, jed, 
literarum pat. fic fundat. ered. & ſtobilit, fuit, &c. Upon which the Plaintiff did demurcin ly; 
and upon argument at the barr and bench it was adjudged for the Plaintiff. For the ſaid Ordinance, 
that the ſaid Houſe ſhall be an Hoſpital cam fie fiundat, 8&c. fuer. is intended* onely of the mechari- 
call part of an acuall Hoſpital, ſe. of the fitting and finiſhing of the Hoſpital houſe with poor, 
And this Hoſpital in intention onely is ſufficient to ſupport the name of a Corporation, andthe words 
de preſenti, {c. quod idem gubernatores de cetero eſſent & forent unum corpus per nomen, G&«, in law 
doth incorporate them preſently, and ſhall not ſtay till there be an actual Hoſpital, or tillthe houſe 
be fitted or furniſhed, which is the mechanical part of the Hoſpital, ſc. for the habitation oftheporr; 
which is the' firſt thing to be obſerved by the faid judgment, Vide 32 E. 3. 4id 39 King Ez, 
newly founded a Priory and granted to the Monks that they might chuſe a Prior, and before that 
the Prior was choſen FF. made a leaſe to one A. for life, the remainder to the Pribr and Covent; and 
in a ſcire facias againſt A. he pleaded, that WV. was ſeiſed in Fee, and leaſed to A. the remainder to 
the Prior and Covent who were newly founded by the King 3 and becauſe there was not yet a Prior, 
the right was in the King until}, and prayed aid of the King, and the aid by award wasgranted, 
and a Writ of Procedendo came, and then A. thADefendant ſhewed, That after the aid granted thexc 
was a Prior made and ordained in whom the right remained, and prayed in aid of the Prior; and he 
was ouſted of the aid becauſe he had aid before, which proveth that the remainder in ſuch is good, 
The ſecond thing to be obſerved in the ſaid Judgment in the ſaid caſe of the Hoſptal of Bridewtl, is 
That one corporation may be made out of another corporation, ſc. the Major, Citizens, and Comme- 


, nalty of London,are created in their politick capacity Governours,& c.of the ſaid Hoſpital of Bridevtl, 


[ 32 ] 


9 -E. 3.18. many corporations may he created one out of another, as the Dean and Chapter of L- 
colx axe a joint corporation, the Dean by himſelf is incorporated, and every of the Prebends is inat- 
porate by himſelf, and in a Caſe which is ſo manifeſt this ſhall ſuffice. 

And as to the ſixth ObjeQion, That till an Hoſpital be founded that no Incorporation can b, 
for then there ſhall be idle and mathematicall 'Governours. It was anſwered, That there was i 
Hoſpital is poteftate, and an Hoſpital ix exec'; alſo an Hoſpital in potentia, and an Hoſpital au, An 
Hoſpital re, and an Hoſpital #omine. And as to the creation of an Incorporation,an Hoſpital puteſtate 
potentia, ſeu nomine ſufhceth; as one may be by Letters Patents Governour of an Army before there 
be an.army. Vide 17 H.'6. Protefion 56. And the ſame agreeth with Philoſophy and reaſon 


Ariftotle lib. 3«de generatione faith, .quod caro gignit caruem;, and that is true in poteſtate and not 


afiu and fo any fowl fo ſoon as it is hatcht is volatilis a volando, quia habet poteſt, volandi, quanqu" 
ad. volandi nongabet : So a child fo ſoon as he is born is ſaid rationails, becauſe he hath potefatem, al- 
though he hath not, and perhaps never ſhall have rationem au, And it is alſo proved by old Records, 


and our books alſo, as in the.book of Entries tit. annuity 32, 33. Rex H. 5. quandam domum in qu" þ 
loco fwe ſolo apud Shene (and abutteth and boundeth the ſoil) quam vocari & nuncupari volutt, - 1 
mum fJeſu de Bethelem de Shene, duxit ordinand* & fundand' © domum illam quantum i ipſo jo 


fundavit & erexit (which was but a nominative houſe, for none was then, built.) & idcirco Jocwnt 


Solum pred, de Shene ut primariam fundationem dedit, &c, by which it appcareth that a void pl" 


foil in which an houſe is intended to be built, may by the Kings Charter be named a Houſe, and th 


nominative houſe ſhall be ſufficient (as there it was) to ſupport the nameof the incorporation- 


it appearcth by Matthew Paris 64. and Polydor Virgil, Chronic. Chronicorum, cc. The Hoſpital of iſ 


Jobw's of Jeruſalem in England was incorporated in A. 14. H, 1. of the Templers, by the Meg 
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ter milit” Templi & confrates ſuiin Anglia in an. 24. H. 1, and yet"neither the fabrick of the 
m_ nor the hoaſe of - Hoſpital was founded and builded, ſed regnante H. 2. of the one Fore 
Jan Biſet a holy man well monied 3 and of the other Heraclius Patriarch of Feruſalem , were Foun- 
ders. Vide Cambden Britan, 311. which proveth that a void place to*lupport the name of a Corpo- 
ration way by the Kings Charter benamed an Hoſpital, or Temple, and it is not requiſite, that 
there be always truth in the name of the Corporation either of an Hoſpital Or of any other body 
politick. King H.8. in the ſecond year of . hisreign according to the Will of King H. 7 granted 
to divers Biſhops, Thomas Earl of Arundel, &c. John Fineux, and Robert Read, chief Jultices, Fob# 


Toung Maſter of the Rolls, &c. who were Executors of King H.7. quandam peciam terre vocat* | 


Savoy in the Pariſh of Saint Clements, and S. Mary le Strand ad intentionem gd. jid-pred. Hoſpitale it 
& ſuper pred? peciam terre vocat, Savoy, erigere, fundare & ſtabilire poſſint. 4. H.8. The Ring licenſerh 
them guoddam Hoſpitale de uno magiſtro & 5 capellariis ſuper pred” peciam err” vocat, le Savoy funds- 
re. & Hoſpitale cum fic fundat* fuerit, ſhall be incorporated by the name Majiftr' & Capellanorum 
Hoſpital, H. nuper regis Anglie 7. de Savoy, and yet in truth it was not. an Hof} pital in the time of 
H. 7. but in intention only, and yet the King in his Charter doth call it the Hoſpital of King H, 7. 
And the fame was admitted to be a good name of incorporation by all thoſe who argued the caſe be- 
ewixt Mariat & Paſchal upon the incorporation of the ſaid Hoſpital, Trim. zo Eliz. in the Exchequer, 
where the Caſe was adjudged 3 or in the Exchequer chamber, where it depended by Writ of Er- 
rour. And therefore in 44 E. 3. 16. Regiſter 23. there the Corporation was Prior Hoſpitat® $, Johan. 
Jeruſalem in Anglia: and ſog E. 4.6, Heſpitale $, Lazari de Feruſalemin Anglia « which ſufficeth 
for the name of the Corporation 3 although it be but a fition, x. that either S. Fob» (which was S. 
oba the Evangeliſt) or Zeraſalem was fituate in England: So Magiſtri milit' Templi Feruſalem in An- 
glia: and in the Regiſter, Prior & fr'es ſaniie Marie de monte Carmeli in Anglia: So I have ſeen a 
Record, That Katherine the firſt wife of King H. 8. had a licenſe to found a Chauntry by the name 
of the Chauntry de monte Calvarie extra Algate London, And it is great reaſon that an Hoſpital in 
expeRancy or intendment, or nomination, ſhall be ſufficient to ſupport the name of an Incorpora- 
tion, when the Corporation it ſelf is onely ix abſtratjo, and refieth onely in interment and confide- 
ration of the Law 3 for a Corporation aggregate of many is inviſible, immortal, and reſteth only in 
intendment and conſideration of the Law; and therefore in 39 H 6. 13. 14. a Dean and Chapter 
cannot have predeceſſor nor ſucceſſor. 21 E. 4.27. & 30 E. 3. 15.6. They may not commit Treaſon, 
nor be outlawed, nor excommunicate, for they have no ſouls, neither can they appear in perſon, but 
by Attorney. 33 H. 8. Br. Fealty. A Corporation aggregate of many cannot do fealty, for an inviſt- 
ble body cannot bein perſon, nor can ſwear. Plow. Com. 213. and the Lord Barkiey's Caſe 245. it is 


not ſubje& to imbecillities or death of the natural body, and divers other caſes. A'thing which is 


not ix eſſe but in apparent expeRancy is regarded in Law, asa Biſhop who is elect before he be con- 
ſecrated, an infant in his mothers belly before his birth, &c. 5 E. 2. br. 80.8 E. 2. voxcher 237. 38 Ea 
3-30, 41 E.3.5.11 E, + ' Duare Impedit 158. So for the name of a Corporation it is ſufficient to 
name's place in England b 
fortiori, the name of a ſpacious and goodly houſe well and acually-builded by the name of _an Ho- 
ical, is ſufficient 3 for the ſame importeth truth and certainty. By which it appeareth, that in the 
cle at barr there was a lawful incorporation of the Governours, &c. created and inſtituted by the 
Kings Charter, and by conſequence as well any perſon in England, as Sutton, might give and grant 
tothem before any foundation laid, or to be laid by Swtton ( as it was imagined he ought to have 
done before they were capable, &c.) but the ſame is clear anſwered and confuted before and in 
truth hec recitaſſe, eſt confutaſſe, ; 
As to the ſeventh Objection, it is to know that there are two manner of Foundations, one funda- 
tio ingipiens, the other fundatio perficiens, and therefore as to the capacity and ability the incorpora- 
tion is metaphorically called the Foundation, for that is the beginning, as a foundation, quaſi funds- 
mentum capacitatis, preceeding the whole. And therefore in 21 H. 6. 4. a Writ was brought againſt 
Jobn Arden, Abbot of S. Jobs Baptiſt of Colcheſter, the Defendant pleaded, that before time of me- 
mory foundation was of the-lame place per uomen Abbatis Ecclefie & Monaſt' de $. Fobn de Colche- 
fer, &c. where Foundation is taken for Incorporation, 38 E. 3. 14-38 E. 3. 28. 20 H.6; 27, & 18 
H. 6. 16. m the Dean and Canons of Wiyſors Caſe, and divers other books agree with the ſame, Sed 
\quatenus ad dotationem, the firſt giving of the Revenues is called the Foufidation, and who giveth the 
lame is the Founder in law. For proprie, fundatio eft quaſi fundi datio, and the firſt gift is fundamen- 
tum dotationis ſeu collstionis, &v appellatione fundi edificium & ager continentur , and that is proved by 
the Statute of Weſt. 2. c. 41. Si.Abbates, Priores, Cuſtodes Hoſpitalium, & aliarum domorum religioſarum 
fundatarum ab ipſo rege vel a progenitoribus ſuis alienaver* vel de cetero tenem* domibus ipſis ab ipfo vel 


AI 


y the name of Jeruſalem, mount Calvarle, mount Carmel, Bethelem, &c. 2 © 
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a progenitoribus ſuis collata, &c, In which was obſerved, that in reſpe& of Tenements collated or gi- | 


Yen by the King, the houſe was faid to be founded by the King, but more fully in the clauſe "follow- 
ng inthe ſaid A,S? autem domus illa  comite, barone, vel ab aliis fundatafuerit, habeat ille 2 quo,&tc. 
Inement fic alienat* collat* fuer? br'e ad recuperand, 8c. where the collation or gift of the Tenements is 
alled the Foundation. And where the Founder bringeth the ſaid Writ de contra formam collationis,the 
Writ of Prec? quod reddat meſuag' quod eidem domui collat' fuer? &c. 9 H. 7.26. F,N.B. 211.01d N.B. 
142, 38 Aſſ. 7 22. He who giveth the firſt lands is the Founder, quia fundare- in that ſenſe is nothing 


_ Elſebut frundum dare, and therewith agreeth 14 E. 3 Corrodie 5. Ina Writ of Prohibition, where a 


common perſon is Founder of an Hoſpital, the Writ as appeareth in the Regiſt. 41. ſaith; Hoſpitale 
Sandi Egidii leproſorum de Burton'per anteceſſor? R. filii T. ad ſuſtentation* leproſorum & aliorum paupe- 
rum & infirmorum ibidem totum in temporal & nibil in ſpirituaP exiſtit, and the like Writ where th: 


King is F ounder,cum hoſpitale noſtrum ſanfGorum innocentium juxta Lincoln? ex fundattone progenitor 
 Wtrorum Regum Anglie, &c, de terris &+ poſſeſionibus pro ſuſtentatione panper* & infirmor” in eodem 
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this Writ calleth . <6 x 
Woborn, where the Dean ſaid he held of the Patronage (that is of the Kings Foundation) ang pra 


&d aid of him, and had aid 3 amd there camea Writ of Procedenao, and it was challenged becauſeth 
Writ ſaid of the Patronage and not of the Collation, and it was taken all one, 33 E. 3, 4d 1 03. T e 
Dean of Staffords caſe, the Deanry is ſaid to becof the Foundation 3 and a little ater of the Kino. 
Collation, $ E. 3. 56. in Sirachs Caſe, by the Foundation the land is amortiſed. V;d. 4 E. 3. Ar. os 
21 E. 3.60. 24 E. 3.33, 34 44 E. 3-23: 44 E. 3+ 11.2 E. 3. 28. the Earl of Richmonds caſe. 61” 
5.7 E. 4-12. And therefore it was rclolved, That if the King had incorporated che poor of the ſaid 


* Hoſpital, Swttoz nceded not have made any inſtrument comprehending any Foundation ox eredi. 


on, &c, But his gift of the land being the firlt at had made him Founder, and the very fix donation 
is all the Foundation which is requiſite in Law and to the erection of an Hoſpital, &c. there is not 
in law any thing required, but incorporation and dotation. And in the Report at large I haye ONit. 
ted all the arguments at length either of the one part or the other upon one common ground, where 
an a& toone intent ſhall enure:to divers intents diltin& in time; ſome holding, That the bargain and 
fale doth amount not onely to a: Dotation, . but alſo to a Foundation, and others totis viribuy ; eontrg: 
for it now appeareth to you without any queſtion, That the tixtt Dotation is the Foundation, And 
yet in that alfo a difference, is neceſſary tobewellunderliood; r. when the Ring expreſieth the ways, 
deſigneth the place, appointeth the number, and giveth them a name by his Charter; & tha the 
ſame is a complete Corporation 3 there the Founder or Donor hath nothing todo but to make the 
Dotation without any inſtrument comprehending theſe words, fwndo, erigo ftabilio, &c, or other the 
like words. For the common perſon who is the: Founder hath nothing todo in the power of incor. 
poration 3 but when the King by his Charter doth reſerve as well the nomination of the perſors x 
the name of the incorporation to the common perſon who thall be the Founder , there he oupht tg 
name the parties, and to declare by what name they ſhall be incorporated, and here many times, al. 
though it be ſuperfluous, he uſeth theſe words, funds, erigo, &c. or the like. And when the common 
perſon hath done it*and declared itin writing according to his authority, then they are incorporated 
by the Kings Letters Patents, and not by the common. perfon, for he is but an inlirument, adthe 
King maketh the Incorporation in ſuch caſein the ſame manner as if all had been comprehended in 
the Letters Patents themſelves : for it is true, that none but'the King alone can create or make aCg. 
poration, as it is holden in 49 E. 3.4-48.4(ſ.$. but qui per alium facit per ſeipſum facere videtur, See ix 
this difference 38 E.3.14.22 E.4. Grant 30. 2 H.z.13.Grant 36.20 H.7,7, And as to the cighth 0þ- 
jeion againſt the nomination of the Maſter, it was reſolved that the ſame was well. For Swwmhath 
a liberty at his will and pleaſure to nominate him ; and when he is named, he is Malter byforce of 
the Letters Patents, and now as if he had been-named in the-Letters Patents themſelves at the be 


ginning.: and the other part pf the ObjeRjon is anſwered before. 


And as to the objections againſi the bargain and ſale, it was firlt reſolved without queſtiqn, That 
mony given by the Governours or any ofthem as a private perſon,is a good conſideration to gat the 
land to them. in their-politick capacity. But the Indenture importeth that they paid it as Govemours, 
and by ſuch name they are acquitted by the Indenture. Alſo there is twelve pence Rent tclerred to 
Sutton and his heirs, which is agood conflideration. 2. Although that in:the Habendum #tmitis 
declared, the ſame without queſtion cannot make che bargain and ſale void, but the conveyie bt» 
ing by bargain and fale, it was wiſcly done to declare the-confidence and truli, And as:to thethird, 
the ſame is clearly anſwered.and reſolved as before. Tb #d.y 

+ And as tothe laſt Objection, ſc. That in pleading, thoſe Governours cannot plead, that they wers 
ſciſed ix jure boſpitalis, becauſe there was not any Hoſpital incorporate, nor i# eſſe, at thetimedfhe 
incorporatiort.. To that it was anſwered, That the pleading ſhall be that they were ſciſed inthgrd6 
melne as of Fee #1. jzre incorporationis ſue, and ſo was it pleaded in the Cooks caſe of Londen, th 
Com. Vide F ulmerſtones caſc; alſo, Plo. Com. 102. vide 7 E. 3.the caſe of Caſtos oltarit, he counted 
he was ſ{ciſed, &c. #n jure altaris. And'as to the preſidents. which were ſhewed, it was anſwered, That 
there are many clauſes inſerted in Charters as well of the Kings as others, ex conſuetudine Clegiram 
which are not de neceſſitate legis, but ſome declaratory and explanatory, and ſome prolixeand nuge* 
tory, but lex multa proficientia, & perficientia paucis. comprebendit, , And all the Judges which argued 
this caſe, (except the two before-ſaid.); did conclude againſi the Plaintif, and thoſe two allo wud 
opinione did. afſent to the judgment : ſo; that.by the aſſent of all the (aid | Judges. nullo contradientt 
jud gment, was given againli.the plaintif; And the Lord Elleſmere, Lord Changeliour of Englandyheard 
all the arguments at the barrand bench: and did agree in.opinion with the Judges : So rbatthisgrat 
work of Charity hath talied of ſuch charity whichiought:4o .be.in Judges,. which is declaredii the 
Stat. of Veft,.3.cap.ult. Summa charitas. eſt facere Juſtitiom omnibus perſonis ojuni.tompore quando Ne: 
ceſſe fuerit, And it isa good rule for theſe. Goyernaurs, . and 411 other Corporations which is: xpiel 
ſed inthe Statute de Templaniis anne 17. E. 2+ in-theſe words, Its ſemper,quod-þia & celcberringwitt 
#45 donatorum in omnibus teneatur & expleatur & perpetuoſandiifime perſeperet. Aud Six Thomas Be- 
ming Knight, after the. firſt day this caſe was argued tell fickot which Sickne(s he afterwards died, 
ſo as he never argued this caſe.. The ſaid Sir. Thomas F leming 'was tirli a Sexjcant:at Law, andafer 
wards Solicitour general to. Queen Elizabeth, .and tothe King that now is for, the {pace of 12,961 
and then was preterxed to be chicf Baron of the.Exchequer atecr the death;of Sir Williens Beriam, wh 


then was advanced to be chicf Jultice of Exgland after the death of Sir FohniPopham. all whichp# | 


ces he diſcharged with great judgment, integrity: and diſcretion, -and he.deſerved the good opinion 

all that knew him, becauſe he wasof a ſaciable and a peaceable; nature and, difpofition. ©, 
Which Caſe Lhave reported at length for three cauſes ; 1, Far the Confirmation of Incorporation 

tounded for works of Picty and Charity in time paſt. :2-Fox the better inſtruction how thicy od. 5 
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fer ſo founded and cſiabliſhed that no exception may be taken to them. 3. For the reſolving of cer- 
rain opinions and queſtions which were moved at the barr,and which might havediſturbed the peace 
of the Law. In the argument of this caſe many other authorities were cited.ſc.2E.3.47-3E.3.83:5E.3 
144.7 £.3-57+8 E.3.67.8 E.3.206. 19 E.3. 1. 20 E. 3. Nonabilitie g, 20-E.3. Corone 225.21, 3* 
35.32 E. 3. Aid 55.40 E.3. 28. 4t-Aſſ2. 13 R. 2. Breve 643. 11 H. 4.12.19. 14 H.4.8, 3 A628. 
7 H. 6.15» 9 H.6. 13.14.16, 20H. 6.7. 21 H. 6. 2, 12 E:4. 17. 15 E.q.1. 21 E.4.32. 55» 
57. Lib, Ent. 112. 6 H. 7.14. 10 H. 7.16. 11 H.7.9. 11H.9.27. 13 H.S. 13.14 His, 29. 
> H. 8. br. Corp. 78.1. Mar.Nyer. 98.7 El. Dy. 81. thecaſeoft the College of Graiftock,, 10 EL Dyer: 
the caſe of the Colledge of Landebreuit, Pl, Com. Grendons caſe 494. Hill, 16, El. r0t.495. Sir Fr: 
Flem. caſe in the Com. PI, | Tu 
The names of the governors named by S#ttox and expreſſed in the ſaid Charter, were The moſt 
Reverend Father in God, George Archbiſhop of Canterbury, Thomas Lord Elleſmere, Lord Chan- 
cellor of England, Robert Earl of Saliabury, Fobn Biſhop of London, Launcelot Biſhop of Ely, Sir 
Edward Coke then Chick Jultice of the Common Pleas, and now Chiet Juſtice of England, Sir The- 
mar Foſter one of the Juſtices of the Court of Common Pleas, Sir Henry Hobart then the Kings At- 
torney General, and now Chief Juliice of the Court of Common Pleas, obx Overal Dean of the 


* Chuch of S. Paulin London, George Mountain Dean of Weſtminſter, Henry Thursby one of the Ma- 


ters of the Chancery, Jeffery Nightingale, Richard Sutton, Joby Law, Thomas Brown, and the Ma- 
fer of the ſaid Hoſpital for the time being 3 and after the death of che ſaid Sir Thomas, Fofter, one of 
the Juſtices of; the Court of Common Pleas, (who was a grave and Reverend Judge of great 
judgment, cqaRtancy, and* integrity) Sir Fames Altham Knight, one of the Barons of the Bxche- 
quer, was according to the (aid Charter with one conſent choſen in his place. And the faid: Maſier 
of 'the Hoſpital which Sutton had nominated durante beneplacito, our Soveraign Lord the King that 
now is, afterthe death of Sztton, did by his Letters Patents nominate Maſter for his life, + { 
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M72 Portington brought an Action of Treſpaſs againſt Robert Rogers and Thomas Barley, for 
breaking of her Houſe and Cloſe at Thorp-Salvyn,in the County of Tork, 20 Funii,” 7 Fac: 
Reg. And the new aſlignment was.of a Houſe and a: Croft containing'one Acre in the occupation 


of Thomas Barley; The Defendants pleaded in barr , That Herfie Sanford Eſq; was ſeiſed of the - 


Tenements, &c. in Fee, and held them of the King, as.of his Honor of Tick in Socage; 'and 
the 8 of May 24 Eliz. made his Will in wyjting , and. thereby deviſed them to Eliz: Sanford: his 
younger daugfitcr, when, ſhe ſhould accoliFiilt herage of eighteen years, and to the heirs gf her 
body. 20 Fuli, 24 Eliz. the ſaid Herſie Sanford died- ;:the ſaid Elizabeth then of the-age of five 


years 3 and afterwards 20 Juni, 37 Eliz, the (aid Elizabeth accompliſhed her age of eighteen years; ' 


and 25 Marcii, 38 Eliz. entred inta the Tenements, and was thereof ſeiſed in Tail, &c. and fo ſei: 
ſed took to her hushand the ſaid Robert Rogers, 1 Nov.. 39 Eliz. and juſtified, &c. The Plaintiff 
replied , and ſaid, That the faid Herſfie Sanford had iſſue: Mary his eldeſt daughter, Helen:his (c- 


. cond daugter, and the faid Elizabeth his youngeſt daughter , and confefed the*deviſe of the Te- 
' 'nements to Elizabeth, But farther ſaid, That by the ſame 'Will, for want of Ifſne of: the ſaid Eli- 


zabeth, the ſaid Tenements was limited to the ſaid Marythe now Plaintiff in Tail, the remainder 
to Helez in Tail, the remainder to his fourth, fifth, and fixth daughters: in Tail; the remainder to his 


Nephew Johs Roades, and to his heirs Males, with divers remainders over in Tail. + rage As . 
5 


That if my faid daughters or any of them, or any other perſon. or perſons before'-named*, to 
whom any Eftate of Inheritance in poſſeflion or remainder of, iin,:or tothe ſaid lands; tenements 


and hereditaments, with their appurtenances or any of them,' or any:part or parcel of cheni or any 
"of them is limited , deviſed or appointed by this my la-Will and Teſtament ,.6r the heixs* before 


Tentioned of them or any of them, ſhall jointly or ſeverally, by: themſcives.os together with any 0- 
therperſon or perſons, willingly, appaxcntly and adviſedly.: conclude and'agree to, or fax 'the doing 
or execution of any a or deviſe, whereby or wherewith the {aid'premifes fo'to them jentailed as is 


_ aforclaid, :or any part'Gr parcel thereof, or any efiate or remainder thereof, or any part thereof before 


limited. or appointed to any perſon or perſons by this my laſt Wilband;Teftamenty' ſhall-or-may: by 
any way or means be difcontinned, aliched, .put away from fach perſon:orperfons and: their-heirs; 
orany of them, contrary tomy intent and meaning in and by this my. laſt Will and Teſtament, o- 


_ therwiſe than for the only Joynture or Dower of any of the -wife-or wives of any of the: perſon-or pex- 


lons before named , for the only life or lives of ſuch wife or wives :. Or ſhall willingly. or advi- 
ledly commit or do any a& or thing, whereby the ſaid Meſſuages, Lands,; Tenements-and Heredi- 
kaments, or any part thereof ſhall not or may not deſcend, remain or come to ſuch perfon'and. per? 
fons, and in ſuch fort and order as I have before limited and declared by this my laſt Will and* Te> 
liamenc, otherwiſe than is aforeſaid; Then'1I will, limit, and declare andappoint hereþy, That then 
my ſaid dayghter or daughters, or other the perſon or perſons before named and every'okthtm,: fo 
concluding and agrecing to and for the doingand execution of any ſuch aQtorideviſe as iis aforefaid., 
all immediarely trom and after fuch concluding and agreeing, loſe and forfeit, and be atterlyBarred 
and excluded of and from all and every-ſuch eſtate, remainderand benefitiasſhe:or they;zor any of 
them ſhould, might, or oughtjuſtly to have, claim, challenge,and demand, of, in, or to:fo-murch there- 
ofas ſuch conclution and agreement ſhall extend unto-or cancern, in ſuch imamerand form; as it ſhe 
or they or any of them, had never been; named or mentioned in thismy laft Will and Teftamene, 
| CEC a for 
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for or concerning the ſame: And that then and from thencetorth the eltate and eltates limited and 
given to her or them ſo concluding and agreeing as atorcſaid A {hall from and after ſuch concly 
tion and agreement forthwith utterly ceaſe, and be determined in, for , and touching fg much 
thereof as ſuch concluſion or agreement ſhall CONCErFn and extend unto, as fully to all intents ang 
urpoſes , as if ſhe or they ſo concluding or agreeing as 1s atortlaid, were dcad Without heirs of 
their bodies lawfully begotten, as is aforeſaid. And then I will, and turther declare and deviſe 
That preſently after ſuch concluſwon and agreement , ſuch perſon and perſons to whom the ellate » 
remainder doth firſt and next belong and appcitain unto, after ſuch ok- the ſaid perſons having they 
the actual poſſeſſion thereof, which ſhall fo conclude and agree as is aforeſaid, by force of this wy 


laſt Will and Teſtament, ſhall enter into, have and enjoy fo much of the ſaid Lands, Tenemen;s 


and Hereditaments, with their appurtenances, as ſuch conclution and agicement ſhall concery and 
extend unto, of and for ſuch eſtates, and with ſuch remainders over, and with ſuch, and jy fach 
and the ſame manner, condition and degree, and with ſuch and the like conditions and limitations 
before knit and annexed tothe ſame by this my laſt Will and Teliament, and in ſuch manners all 
intents and purpoſes, a$ if thy ſaid daughters, or other the ſaid perſons fo concluding and aprecin 
were naturally dead without ſuch heirs of their bodies lawfully begotten as is before named, and 
as though the ſaid eſtate and remainder were veſted in him-or them for want of ſuch heirs asjx alore« 
ſaid, Any a&, thing or matter before mentioned and declated in and by this my Jaft Will and Teg,, 
mentto the contrary in any wiſe notwithſtanding. And the ſaid Herfie being ſo ſeifed of the demeſns 
aforeſaid, dicd thereof ſeiſed , the ſaid Elizabeth then being within the age of eighteen years, who 
accorfipliſhed her age of cighteen years 20 Fmlii, 37 Eliz, and entredinto the Tenements, andwy 
ſeiſed in Tayl, the remainder to the ſaid "Marys and: afterwards ſhe took to husband the ſaid 34. 
bert Rogers 3 and afterwards 't3 Aprily, 7 Fac. Reg. by Deed indented the, ſaid Robert and Ele. 
beth voluntaris, evidenter, & conſiderate, Anglice, willingly, apparently, and adviſedly conclude 
and agreed with.Chriftopher Bradſhaw and Gervaſe Rogers , to ſuffer a Common Recovery the 
ſaid Tenements upon-a Writ of Entry in the Poſt, 6c. to the intent to make void and put awywn 
the ſaid Mary , the ſaid remainder of the ſaid Tenements : According to which concluſion a 4 
greement,, the ſaid Writ of Entry was brought againſt the ſaid Robert and Elizabeth of theſiil 
Tenements aforeſaid , they being then Tenants of the Freehold of the premiſes 4 and thereupon ; 
Common Recovery was had againſtthem, with Voucher over, and Judgment given, and Execution 
had againſt the ſaid Robert and Elizabeth ;- which Recovery was to the uſe of the ſaid Rilen 1nd 
Elizabeth, and their heirs, And the Plaintiff ſaid, That by reaſon of this concluſion and ara 
ad permittendam predifiam Communem recuperationem in forma predifia predifi* Robertns OE the 
tum ftatum, &c. de & intenementis predif} forisfecerunt, & idem ſtatus ſuns de &' intentmntiili 
cxm pertinentiis penitus determinavit, & vatuw deveniayWor which cauſe the Plaintiff entredfor the 
ſaid fprfciture as in her remainder, &c. Upon whic Defendgnt did demur in Law. Andthi 
Plea wasentred Mich.” 7 Fac. in the Common Pleas, and had depended fourteen Tertns, and hid 
been argued at the Barr more than half fourteen® times 3 And now this Term it was/argied'by 
the Judges. And atthe laſt ivwas Reſolved by the whole Court, That Judgment ould be; 
againſt the Plaintiff. Of-which I will make the ſhorter Report, becauſe I have publiiet ty 
Caſes in-my Reports before to the ſarne effeQ: In this I will add ſome Authorities and Reaſgas,con- 
firming the Rule:6f this Caſe, and affirming the Reſolutions before , and refer the Readetyithe 
repetition unto the Authorities and Reaſond recited by me before, On the Plaintiffs part dire 
jzections, or rather Declamations were made. £ | F 2 
7. That at the time of the-making of the AQ 13 E. 1. de Donis Conditionalibus , untili2Þ4. 
Taltarams Caſe, there was no' opinion, That a Common Recovery againſt Teoant-in Ti 
witt Voucher over ſhould bind the eſtate Taylupon the pretence of a feigned/Recompence, bitl 


was newly invented in 12 E. 4, and before that time was ttever before imagined by any of wk 


of the Law, in fo many generations of Apes incurred after the ſafd AQ. ' - | 
_ 2. Alchough' the Donor cannot refirlin the Common Recovery afterit is ſuffered and executtly 
becauſe that then the reverſion or remainder js barred, 8«c.' Yet (as it was agreed on the other bde 
he may reſtzain the concluſion and agreement to ſuffer it, and\fo prevent the barr by the Recont!), 
to preſerve his remainder ox reverſion. © 2 : 4. 
J- Such Recoveries arc by divers As of Parliament mark'd' and braffled with the blenit 
of tion and-falfity; asin the Statute of 34 H.$, eap. 20. they are fliled feigned and untrue Recor 
ries; andifo in the Statutes of 11/H, 9, cop. 20. 32 H.8. cap. 31. 14 Eliz, ogp. 8. 8c. they artnaned 
+ covenous;-and had by colluſion. - And therefore it fiands with Law and/Reaſon, to provide farthe 
(ervation of reverfions and remainders againſt fuch feigned falſe and convenous Recovens. 
| 4+. Thatthis opinion; That a Common' 'Recovery'cannot be reſtrained by Conditjon of Limit 
tion, is anew-opinion, andlate invention; 'and was neverheard of before Sir Anthony Milam of 
Caſe, in the fixth- Partof my Reporyg. For it was: adrmitted.to be reſtrained in the Caſe of the Earl 
Arandel, Dyer 17 lis, | 


342, 343- Where the ſaid Earl iti the timeof Queen Mary gave the Mann" 
of Haſelber Bryan inthe Colley * Dorſer;by Indenture to Thomai late Earl of Nort umberland, v 
to the heirs Mates of his body; upon condition, Thatifthe ſaid Earf or his licirs Mates of his bod 

ſuing, inter alie,o ſufferany Recovery apainſithem/or ſhould diſcontinue, &c. And inthe Ag 
of Scholaftiea*s Caſe, Paſch. 12 Eliz. Plow. Com. 403. the faid point of reſtraint of a Common ® f 
covery- wasnever moved and therefore -/je"was thought to ſtand with-the honour and graviſ" 
the Court;, that this Point had been ſo often argued at the Barr 3 and therefore now the 
laid, That.it was ripe for Judgment, after ſuch a mature deliberation. And in this Caſe all theſa 
— ObjeQions were confuted, and thereby the point in Judgment continned; | And 
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And as to the firſt, two Queſtions were moved and reſolved: The firſt, That the Judgraent given 
againſt Tenant in Tail with Voucher, and recompence in value, ſhall bind the eſtate Tail, notwith- 
{janding the faid At of 13 FE. 1. whether the Recovery be upon good title, or no. | 

2. That the Judgment given in ſuch cafe for the Tenant in tail to have in value, ſhall bind the 
eſtate tail, although no recovery be had. And therefore as to the firfi of theſe Queltions; it appear- 
eh by our Books, that the Opinion, That a Recovery againſt Tenant in tail with Voucher , ſhould 
barr an eſtatetail, and was not reltrained by the Statuteof 13 E.1. of Dons, was not newly 
invented in 12 FE. 4. but oftentimes affirmed for Law by the moſt knowing of the Law -that evet 
were, For Sir William Thirning in the time of H. 4. Chief Juſtice of the Common Pleas, 4#1o 12 H, 
4. 13. faith, That the molt learned of the law that ever were, (and when there was the belt Law 
that ever was) were in the Reign of King E. 3. which alſo were near the time of making of the 
Statute : Let us ſee then, how the Law was taken in thoſe days in this point. 13 E. 3. Brief 324; 
By recovery in value by Tenant in tail, the eltate tail is barred, and he ſhall have a Formedon of the 

' Land fo recovered in value. And therewith agreeth 42 E. 3. 53: for there it is holden, That ir 
ſme caſe a man ſhall have a Writ of Formtdon of Land which was never given. As if tenements ir 
tail be loſt, and the tenant in tail recovereth in value, the ifſue ſhall have a Formedon of the Lands 
recovercd in value, and'yct theſe Lands were not given. 44 E.3. 21, 22. Ofavian Lumbards Caſe, 
fenant in tail granteth a Rent-charge to one, in conſideration that the Grantee having right to til 
Land in tail, ſhall releaſe-to him, thedame ſhall bind the ifſues in tail. 48 E; 3. 27. Fe Benchers 
Caſe, A Recovery in value by tenant in tail ſhall bind the tail, and a Formedon liethof the land 
recovered in value. And therewith agreeth 1 E. 45.5 E. 4- 2.6. And the ſamie alſo appeateth by the 
like Caſes. For if tenant in tail aligneth with Warranty, and leaveth Aﬀersto deſcend, it is a bart to6 


the iſſue by reaſon of the Warranty and Aﬀſets deſcended but neither the Warranty without the 


Aﬀets, nor the Warranty and Aﬀers without Judgment in a Formedon, ſhall barr the eſtate tail. For 
if the iſue ( without Judgment given.) alieneth the Aﬀets, his ifſue ſhall recover the land in tails 
but after Judgment given that he ſhall be barred in a Formdon, the iſſues in tail ſhall alſo be bar- 
ted; and therewith agreeth Temps E. 1, garr. 88. 11 E. 2. garr. 83. 4 E.3.24. ys Sommers 
Caſe 5E. 4. 14. 40 E.3.9. 14 H. 4. 39. 24 H. 8.Br. Tail 33. 4 Mar. Dyer 139. And in the 
caſe of-a Common Recovery there is a Judgment againſt the tenant in tail, and a Judgment a- 
gainft the Voucher to have over in value. And therefore theſe Reſolutions and Opinions of Law 
did ptoduce the Judgment in 12 E. 4. which was notof any new invention, but proved and ap+ 
proved by the Reſolution of the Sages of the' Law at all times after the aid AQ, untill 12 E.q. 


And the Judges of the Law then perceiving what contentions and ſirife had crept into the quiet of 


the Law by theſe fettered Inheritances 3 Upon conſideration of the'faid AR, and of former Expo- 
ſitions thereof by the Sages of the Lay at all times after thefaid Act, gave Jitdgment, Thar in ſuch 

caſe the eſtate tail ſhould be barred. | Ban me, © 
' 4Asto the ſecond Queſtion inthe firſt ObjeRion, It is worthy: conſideration, That the judgment 


given for tenant in tail to have in value, is a' barr to the eſtate tail 3 although that no recompence 


berendred in value. | And that appearecth in 23 Eliz, Dyer 376. tenant in tail fTuffereth a Common 


Recovery with Common Voucher, and dieth before execution had againſt tenant in tail, and che if- 


fie in tail entreth, the recovercr may enter uþÞon him'by reafon of the recovery in ge z/and theres , 


vith agreeth Shelleys Caſe, in the firſt Partof my Reports. Andin the Marquesof Wihebelters Caſe 
t,3. fol. 3. If tenant in tail ſuffereth a Common Recovery; and afterwards difſeiſeth the recove 
irand dieth, his ifſuc ſhall not be remitted; for the eſtate tail was bourid by the judgment co bave 
| valuc, although in truth norecompence can be had. And in Manxels Cafe, Pls, Com. ult. If there 
betenant in tail, and a ſtranger bringeth a feigned Precipe quod redzat epainſt 
&h to Warranty , and the Demandant by default of che Vouchee, or by his 


| gainſitenant in tail, and he over in value againft the Vouchee'z and befbit"exetition the tenant in 


tail dieth, and the Land deſcendeth to the ifſue: yer' the Detnatdant' may 'eriter, or ſue execution - 


| wainſt the iffuc, and chch the iſſue ſhall never faltifie the Recovery , betauſt he hath or may have 
| Aﬀets.” Forif he ought to falfitic the Recovery, then he ought to keep the land intail, and have ex: 
ecution alſo of the Aﬀets: And ſoas itis there Reported, was it raken by the'Lotd Mouttague, and 
fn” xr; in the Starchamber, in a matter there iri the'time of E 6, So thit whitte'the XR of 1/2, 
2. aith, quod finis ipſo jure fit nulles, we may ſay, That as to a Cothiiion Recovery, Atut ipfe fit nul. 
Asto the ſecond ObjeRion, it is,abfurd to ſay, That theRecovery it felt carinot be prohibited by 
any condition or limitation ; and yet that the coriclufion and!  IPETAEnE to faffer a Cottimon Reco- 
very, ſhall be prohibited ;- and ſuch condition to prohibitea concluſion or agreetnent, doth ſavour 
of zntwdevice.or invention: For till now of late; none ever Heard of ariy conditfori or limitation 
{0 prohibite goings about , or any concluſion or agreement, but they ate altogettier unkriown to 
the Law, And therefore'thg ſaid At of Weſt 2. reciting the miſchicf, faith , Per fafumi tame 
O feeffamentum eoruin quibus tenementum datum ſub conditione exclufi fuerunt, &c. 'Sothat' the 
makers of the ſaid Act ovght to. be taxed of great ignorance, and that the'faid AR was not necel- 
ſary, if the going about or concluſion to alien, might have been prohibited : For then when a' tan 
hath-made a'gift to one and the heirsof his body, he Hight have added a condition, That if the 
| Doneein tail at the Common Law poſt prolem ſuſcitatemtiad gone about or concluded to alfefi, that 
thertthe Donor ſhould re-enter; and'ſo have reſ#rved his polſibility of Reverter, and /{o againi(f 
theſame provifion mighe have been mide ſuch preveritlng” condition 3 ati4 the efaxe It was not 
ncedful that the A& ot Doris Conditionalibur ſhould be made. And 'yet Sit Willett Herle Chicf 
Juſtice of the Common Pleas, in 9 F. 3: 22, -ſaith', That they were wife people who made that 
Satnte. And chat Sir Villiam Herle himſelf was at the making of the ſaid Statute, it appearcth in 
Ccccc3 al E, 3, 


ie and he votich- 
colifefſibn recoverah a- 
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41 E. 3. garr. 16. and in 5 E. 3. 14. the ſame Chict Juſtice faith, That King E. y, Cwho h 
afſent of his Common Council in Parliament made the ſaid AQ) was the wiſe King that s 
was : And the King and whole Parliament doth prohibite fatlum &: feoffamentum ( tor this w, 
gination of going about and concluding, was not then, nor long time aftcr, hatcht)And ſo "a ge 
cceding ages, the alicnationit ſelf of tenant in tail hath been prohibited by Condition; asin 33 4's : 
temps H, 2. Richels Cafe, Lit, 162. temps H 4. Thirnings Caſe, 22 H.6.33. 10 H. 7. 11, 13 bp. 
23. 21 H,7.11. Andit was well obſcrvedin this Caſe, That toan cliate tail there are threema. 
ner of Incidents 3 ſome by the Common Law, others by Actof Parliament, and ſomeby Cuſtone, 
By the Common - Law, are ſuch as are not refirained by the Statute, and cannot be reſiraineq " 
any conditionz as Dower and Tenant by the Courtchie after ifſue, are incidents to an'eate tai 
and cannot be refirained by Condition 3 v. 22 E. 3.17. Alſothe eltate of him,,and of tenant 4 
eail after poſſibility of ifſue, are diſpuniſhable of Waſt. So a collateral Warranty is a barr to aneſtzte 
tail, and a Common Recovery alſo, and none of them can be reſtrained by any Condition or Limitz- 
tion, By Statute Law, as tomake Leaſes by the Statute of 32 H.8. cap. 28. and to levie a Fine by the 
Statute of 4 H. 7. cap. 24.and 32 H.8. cap. 36. to barr ſues, and none of theſe incidents tg his 6 
ſtate by Act of Parliatnent may be reltrained by Condition: For when a man maketh a Piftin tail 
he tacite giveth theſe incidents to it 3 and therefore for to reſtrain them by Condition or Limitation. 
fall be-xepugnant. For put caſe that a man maketh a gift in tail, and further granteth, That hemay 
make es for years or lives according to the ſaid Actz or togevy a Fine with Proclamation, accor. 
ding to the Acts in ſuch caſe, to barrbis iſſues; Provided always, That he ſhaJl not make Leaſe, 
levy a Fine, none will deny, but ſuch Proviſo ſhall be repugnantz and by conſequence in'the wha 
caſe, when ſuch incidents are implied: for , expreſſiio eorum que 2acite inſunt nibil operatur: By (y 
ſtome 3 as to grant Lands by Copy, &c. at the Will of the Lord according to the Cuſtomf the 
Mannor, &c. And the: Opinion of Littleton, as to the ſaid caſe of a Common Recovery, yy 
cited in his Chapter of Conditions, 84. After he hath ſaid , That feoffec in fee cannot beretnin- 
cd in alienation 3 headdeth, Item, it: tenements be given in tail upon,.condition, that tenatintail 
nor his heirs ſhall not alien in fee nor in tail, nor for anothers life , but for their own, live, fuch 
. Condition is good , . and the cauſe is { which is to be much obſerved ) That when he makethfich 
alienation, he doth contrary to the intent of the Donor, for which the Statute of Wet. 2, cap.1, wy 
made, by. which eſtates in tail were ordained; which is as much asto ſay, as if he had aidcontrayy 
the intent of the Act of Weſt. 2. or the intent of the Donor within the purview of the ſaid A6; 
and a Common Recovery is not contrary to the ſaid Ac , nor to the intent of the Donor with- 
in the purview thereof. But the meaning of Litzleton is , That tenant in' tail may & mijn- 
ed to diſcontinue in fee, or in tail, or for anothers life z and fo he inthe next cle (ol 
lowing doth explainhimfelf , ſc. when he hath made ſuch diſcontinuance, he doth contxay to 
the intent of the Donor. | > ORE SD 7 
.. And astothe third QbjeQion, of aſperſion of a-ſcandal upon..Common Recoveries ( whichis 
one of the. main Pillars which doth ſupport the eſtates and inheritances of the Kingdom) It ws 
\ anſwered, That there was never any thing by the wiſdome of _ man ſo well deviſed, or o meeft- 
bliſhed upon Law and Reaſon, which the ingenie and craft of thoſe who are ſubtile and naliigw, 
hath not, abuſed,” And: therefore it appeareth by the Preamble of the.ſaid Actof 3 4 H. 8. Thawhen 
the King giveth Lands in tail to his loyal and faithful Servants and Subjects, ings 
advance the Donee, but the heirs in blood of their bodies, to the'intent that the heirs of their bv- 
dies ſhould have jn ſpecialmemory the profit which they have by the ſervice of their Anceſiorand 
thereby themſelves the better encouraged to Jo WI fervics to their Sovereign Lord the King: It - 
was well done by theParliamene to tax the Donees in ſuffering of falle and feigned Recover to 


4 


overthrow the intent of the, Kings gift and bounty; by diſmhericing of their iſſues, quis a#- 
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who argued in the Caſe, fo that it is not any Authority for them who-cite it, Allo an the {ame 
Caſe a Recovery is intended to be reſiraincd, but not a Recovery with Voucher, &c. .asin every 
Common Recovery there is. And in divers Acts of. Parliament , Common Recoveries have 
received allowance and. advancement. And theretore, the Statute of 7 H. 8, caps /T. -eciteth, 
That divers, as well Nobles as others, have ſuffered Common Recoveries againſt them: of divers 
of their Mannors, &'c. for performance of thcir Wills, tor atſurance of Joyntures to their wives, Oc. 
Theſame Ad in approbation of Common Recoveries , giveth remedies to {uch Recoveries in di- 
vers Caſes, And St. Germyn in his Book of the Doctor and Student, cap. 26, approveth Com- 
mon Recoverics to bind as well in Conſcience as in Law. And by the Statute of 23 Eliz. cap.4. 
: is Enacted , That for the avoiding of the danger to Aſſurances of Lands, and for advancement 
of Common Recoveries, That any Common Recovery ſhall not be avoided for any 'want of form 
in words , .and not in the matter of ſubſtance, Note Reader, Semper in fidione juris , ſubſitit £= 
quits , & contra nezantem priucipia non eſt diſputandum. - And in truth , none ought to be heard 
to diſpute againit the Legal Pillars of Common Aſſurances of Lands and Inheritances of: the Sub- 


jets, And ac the Parliament holden in the Reign of the late Queen Elizabeth, ini the great Cale - 


betwixt T, Vernon and Sir Ed: Herbert ( which was argued by learned Councel before the Lords in 
Parliament ) there Hoord an Utter-Barrifter , of Councel with Vernon, raſhly, and with great mali- 


* ciouſneſs, did invcigh againſt Common Recoveries, not knowing the Reaſon and Foundationof them; 
_ who was withgreat gravity , and. ſome ſharpneſs, reproved. by Sir Fames Dyer, :then Chief Juſiice 


of the Common Pleas, who ſaid , He was.not worthy. .to be of the Profeition of the Law, who 
lurk ſpeak againſt Common Recoveries, which were the .Sinews of Aſſurances -of Tnheritances, 
and grounded upon great Reaſon and Authority , Sed #09 arynis capit hos verbum.” . And asto'Sobgy 
ftic' Caſe ,, I reſpe& much the Reporter , and attribute due honour and ' reverence'to:the” Judges 
who argued the {aid Caſe. But amicus Plato, amicus Socrates, ſed magis amica. Veritas; For \the 
Reſolution in the (aid Cale, -is grounded upon two Authorities in Law 5 one in 29 Aff. p..17:and the 
other in F. N, B. 201.0. Which Authorities being duly- conſidered, do not warrant thecolle&ion 
or concluſion which is made upon them ( arguing in-the ſaid Caſe ) but to ſay the truth; the: con= 
trary. And as to the ſaid Caſe of 29 4p. 17. It is there cited in this manner , A'man'ſeiſed of 
Lands in fee deviſible , deviſeth them to one for the term of his life, and that he ſhould be Chap- 


| Hain ( when the Book at large is , That the deviſe was to a: Clerk: for life , upon condition that he 


ſhall be Chaplain , and fing for his Soul ) ſothat after. his deceaſe, the faid tenements ſhould re- 
main tothe Comonalty of the ſaid Town. (5..of. Lang-flone } to iinde a.Chaplain for the fame tene- 
ments, and dieth; and the Deviſee being, ſufficient to be Chaplain, held them for {ix years,' and was 


- notChaplain, and the heir of the Deviſor didouſte him, and-hebroughtan Aſliſe, and the heir plea» 


ded to the Affiſe , and all this matter was found by the Abe; 1 the Juftices ftirred up-the Af- 
fiſe as much as they could for the Plaintiff: - And at length they ſaid , That the Plaintiff was ſeiſed 
anddifſciſed.: Upon which Caſe ſo cited, the., Juſtices, as It-is there Reported, did colleQ; that it 
ſeemed to the Court there , That the Limitation that he ſhould be Chaplain, and pray for him, was 
wo.Condition for the breach of which the-heir could enter , for thereby the remainder ſhould be 


 Gltated. In which Caſe arc two great Miſprifions zone ww the citing, the other in the" appli- 


cation of it, | a RS : ; 
7. That the faid deviſe was to the ſaid Clerk upon expreſs words of Condition , That he ſhould 
t* Chaplain , as appeareth before 3 the other in the Application, . That-it ſhould 'not be taken for 
aCondition , but for a Limitation; and. to that purpoſe the Caſe was cited. .: And without que- 
ſton it ought to be either a Condition; or Limitation :'and if. it was-admitte4to be-a Eimitation, 


| thenit is.not poſible for the Plaintiff in the, Albſeto-recover; for then his eltate, if it werea'Limita® 


tion before the bringing, of the Aſſiſe , was aQtually determined : for ſuch isthenature of a- Limita- 


| tion, to determine the ettate without an Entry , and then the Frechold/in Law was velied'in-the 


Commonalty: of Lang-ſtone , for a. firanger- ſhall take advantage of a Limitation , and*by conſe 


| quence it was.not poſſible that the Plaintiff who had lott his eſtate by force of a'Limitatian, fivuld 


recover in the Atiſe. But in the Book;jtis taken for a Condition,;for there Birtox faith. That they in 
the remainder cannot enter, ,for it is a Condition. 1 'And.\it appeareth ,' chit the heir' cannot eter, 


| mide ſequitur , that the remainder hath:deſtrayed; the Condition: - for the: Book faith; That theheir 


cannot enter and have the Land,pnely for thelite of the Plaintiff ' By which it'appearech; -That'in 
luch Caſe words of expreſs. condition (;which are omitted-in the citing; of thei Cafe ) ſhall 'not be 
taken, for a Limitation, but:rather void 'by the Limitationiof the remainderover:” for*-When it 
hath words of condition , the manger of. the deviſe is to beintended thatrhe Heir may enter; -as it 
ls expreſly {aid in the Book , and therefore it{hall.not be:takdn for a Limitarion; t6 give bericht ro 
himin'the remainder, and it{hall.be dangerous to make a tonfirucion contrary: ts the expreſs words, 
But if the Caſe had been,; as. in the ſaid Scholaftica's Caſe jt is cited; 5. That heYepiſed the land to one 


| borlife) and.that he ſhould, be Chaplain, there might be more-colour to ſay that it thould be 4 Eirmi- 


tation by conſiruRion, becauſe.they axe not, neither words'of expreſs :condition , nor Joo words 
might 
takecffect 3.as in the Caſe betwixt. Hamond and Wellck, Reported by me #r- the Thir&Part af my 
Reports, This word: ( Payug,)-ſhall amount toa limitation in a Will by confifii@ion,” beetife that 
In Law it is not any word,-cither,of Condition of Limitation.3 andtherefore in' WH it (hallfefve as 
well for the one. as for the other, to ſupply the intent of: the Deviſor: Atid ſo'the Authotity of the 
Book of 29 E. 3.17. is againſt that which'was cited in Scholaffira's Caſe, tv\iti i ve big Þ 19 oo: 
And by this ſce ( Reader ). how datigerous-it-is'to-ground-an Opinion upoi!” any: Abridgernent, 
$ In anotlicx place I have obſerved. For Fitsherbert in-abridging the Cafe 829 Af. ttt, Afiſe 281 
| | abzidgertf 
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abridgeth it without expreſs words of condition , as it is cited in $ colaftica S Caſe. But Bro. 5 C 
dition 111. abridgeth the ſame to be upon expreſs Condition , Sed melius & tuting eft Petere fin 
quam ſefari rivulos, And as to the ſaid Caſe in F . N. B. the ſame Is cited in Scolaftica's Caſe jn os 
manner : A man deviſeth Lands in Londop to his wife upon.condition , That if the marriet} Fa 
the Lands ſhall remain to his Son in tayl, and for want of fuch ifſue , the remainder tg FE . 
heirs of the' Donor in tay] the wife taketh husband , and ſhe and her husband occupy the "4 
he in the remainder dieth without heir of his body 3 the right heir of the Donor ſhall have x F yo 
Writ of Ex gravi querels, &c. So it appeareth, That he in the remainder ſhall have advantage of ll 
Condition if-it be broken : but that ſhall be by way of ſving this Action, and not to enter þ f 
of this condition not performed, which Writ appeareth in the Regiſter. And the Juſtices ſaid = 
the words of the condition there mentioned, are not properly a condition but words of limirg: : 
ſo that the ſenſe isfuch. A man deviſeth land to his wife for a term if ſhe'o long continue; : lon, 
dow, and unmarricd , the remainder in tay], the remainder to his right heir, o that th, a 
riage is the limitation there which determineth the eſtate, and fo the remainder commence , x 
the eſtate ended there; which caſe put by Fitzherbert out of an original Writ in the Regiſter vg 
terly mifiaken in two points : | þ 
x. Becauſe thedeviſeto the wife in the caſe put in F. N. B. was upon expreſs words of 

but inſpe&o Regiſtro, fol. 246. the deviſe was uponapt words of limiration, s. Habendwum ft; 4,,,, 
vitam ſuam ſi ipſa in pura viduitate ſua tenxerit (and not upon expreſs words of condition) #, quod 
fi ipſa alicui maritaverit , vel ad aliquem virum ſe traxerit in fornicatione, tunc meſuagium yep 1 
pertin* I. & heredibus de corpore ſuo legitime procreatis remanſerit, & fi idem 1. ſine herede gbjery tune 
meſuaginm prediium cum pertinentiis ad refios beredes ipfius W. reverteret. ; 
*'2. Where Fitzberbert ſaith, That the right heir cannot enter , it is clear that the right hej may 
and will enter , becauſe that he hath the reverſion by deſcent, and not by way of xemainder, acyj 
have ſeen a Report which Dyer Serjeant moved in Hill. 3. & 4 Ph. & Mar. William Butt: Dggy 5 
Phyſick was ſciſed of divers Mannours, Lands and Tenements in fee, and having ifſue thre $g, 
IVilliom Edmund and Thomas, by his Will in writing deviſed part of them to his wite for heli kb 
conditione quod ipſa educabit pueros teſtatoris in eruditione & bonis moribus,; the remainder to Tui; 
Son in tayl, and the revertion in fee deſcended to Filliam his eldeſt Son : The Condition wahnke; 
the queſtion was, If the heir ſhould enter for the Condition, or Thomas ſhould enter asfor brexch if 

a Limitation 3 orif the Condition' be defiroyed by the Limitation of the remainder over, Andi 
was reſolved by Sir Robert Brook Chief Juſtice, and the whole Court, Thatcleerly it isnotaLinj. 
tation, for there are expreſs words of condition , and the meaning of the Teliator wa, Thathis 
heir, who alwayes is totake advantage of a condition , ſhould enter, and defeat the ella of the 
wiſe : buthis meaning did not accord with the Law, for he could not defeat the eſtate firlife, if 
he did not defeat the remainder , and therefore by the limitation of the remainder over, the con- 
dition was deſtroyed : but inſuch cafe his meaning never was, that he in the remainder ſhould enter 
for the condition broken. ' | _ | | ; 

Note, Reader, There are in Law apt and legal words, as well of limitation as conditiog, Ajt 

words of limitation , are quamdix* dimmodo, dum, quonſque, durante, &c. v.'14 E.2, jor. gl 

a Rent granted out of the Mannor of D. quamdin the grantor ſhall remain there : v. 7 E..4-16.qun- 
diu fuer amicabiles, 27 H. 8. 29.3 E.3.15.& 3 Aſſ.p. 9- A manleaſeth Land dummodethe'Lefſ 
ſhall pay 20 1. 27 H. 6. 27. A Leaſe is made toa woman dwm ſola futrit, 9 E. 4. 20. A mtmaket 

a feoffment in fee until, s. quouſque the feoffor hath paid to him certain money. 214ſp. 1d. 

v. 29 Eliz. Dyer acc" Plo, Com. 414. 35A(ſ. p.14. AlLcaſe for years, if 'the Leſſee ſhalllo bony 
live. 14 H.8..13- A Leaſe of Lands until he be promoted toa Benefice, &c. Litr. Chap, (ns: 
tions 90. during the coverture. Al-which , and many others , are words of limitation, byfore 
which, the cſiate is determnicd without 'entry or claim. Words of Condition , are ſub enditie 
ae, ite quod, fi comingat, proviſo, &c. v.'Lit. 74. & 75: '3 H. 6. 9.27 H:8. 15. 28 B.8. I) 1 
4 Ma. Dyer 139. {is Eliz. Dy.319. 32 H. 8. Dyer 47. But theſe words, ad effctiwm, ca intemint, 0 
ſolvendym , or other thelike; do nor make a Condition in Feoffinents or Grants , if it be notinilt 
Kings Caſe , or ina laſt Will, as it was reſolved Paſch,'r8:Eliz. by all the Juſtices of the Comme! 
Pleas. - And ſoyou will the better underſtand your Books, in 38 H.'$.33.'the Abbeſs of SimrCalt 
31H, 8. br, tis. Conditions 19.8 E, 2, Affiſe 412: 5. 3. br. Condition 204. F. N. B. 131.464 
:17+ 41 Aſc. 3. 35 H.6.7. & 57. by 'Moile. $ H. 4. 22. Sir Simon Beverleys Caſe, Dottor #nd Stu- if 
dent, lib..z, cap. 20:10 E.3. 4. 32 rl Annuity 30.-8 H. 6. 25. Plo. Com. in Browning and beov i 
Calc, 142, 7 E. 6. Dyer 97. 3 E. 6.ibid, 66, But in the caſe of a Grant 'Executory (In) waketh 


2 Conditi 

A difference betwixt a thing executory and executed; Dyer, 23 Eliz. 369, It was allo obſerved, Thi 
in Scoliaſtes's Caſe, Fobu Clerk, who was ſo ſuppoſed to be xelireined, firit levied a fine (which fit 
for any. thing appearing in-the Record, or in the Caſe Reported) was a tine at the Commo" Lav, 


 andthenit'is a:diſcontinuance and wrong, and therefore it might bexeſtrained by condition. And 


Hill. 36 Eliz. Rot..539+ in the Kings Bench by Popham chief Juſtice, and two other Jufticesof ti 


Kings Bench 3 forthe matter in Law, it was reſolved in' the ſaid Scolaftica*s Caſe, againſt the form ip 


Opinion, and Judgment was there given upon an incurable imperfeRion in the VerdiG. 


As to the fourth: QbjeRion , That this Opinion,” That tenant in tail cannot be reftrainedto i 


fer a, Common. Recovery, was new-and a late Invention. It appeareth by the authorities * 
fore-cited , and by Littletoy alſo, that it is not ' new ;' but well approved by our old a 


Books: and it is well obſerved by one, 20d noowm judicium non dat jus novum ſed dedanlh 


antiquum, quia Judicinm eff juris difjum, & per judicium jus eſt noviter revelatum quod din fuit =_—_ | 


ndition, 'F 
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z as agrant of an Annuity pro confilio inpendendo, 41 E. 3. 38 H. 6,27. 94207" | 


And it is true, that the Law ſometimes ſleepeth, and a judgment awaketh it : tor, dormit aliquan- 
hlex, moritur nunquam, And this was the only point whereupon Judgment in this caſe was gis 
ven againſt the Plaintiff - And it was obſerved, That theſe perpetuitics were born under ſome infor- 
tunate conſtellation for they in fo greata number of Suits concerning them in all the Courts at W. eft. 
miſter , nevet had atiy Judgment given for them, but many Judgments given againſt them, Y. 
Hill, 31 Eliz. in the Exchequer Chamber , Chudleighs Caſe, Mich, 34. & 35. Eliz. Hunt and Capels 
Caſe in the Exchequer Chamber , Hill. 37 Eliz. between Cholmley and Hunt in the Common Pleas : 
and Bil. 37. Eliz. betwixt Germin and Arſcot in the ſame Court, Hill. 3o Eliz. in Corbers caſe in 
the Common Pleas. Mich. 3. Fac. in the Kings Bench, Sir Anthony Mildmay's Caſe, and Sonday's 
Caſe in the Court of Wards. 5 Fac. Reg, All which Caſes I have Reported, and in all which judge- 
ment was given againli the Perpetuity, and from thele fettered Inheritances the Freeholds of the Sub- 
--Qare ſet at liberty according to their original Freedom, , , EEE Lon 
Put it was moved alſo, admitting, That ſuch concluſion to ſuffer a Common Recovery might 
be reſtrained by condition , if the concluſion of a Feme Coyert in that caſe by deed jndented (hall 
be a forfeiture of her eſtate» And it was objected , That when a woman levieth a fine, or fuffer- 
eth Recovery with Voucher, the Law which enableth her to the principal, enableth her to make a 
declaration of” the uſe thereof , as its agreed in Blith and Colgates Caſe. And fo if an Infant, or 
a man on compos mentis , levy a fine, and maketh Indentures to declare the uſe thereof, the Inden- 
tures ſhall not be avoided for Infancy, or 0x ſane memorie, becauſe they are enabled to the princi- 
pal, and therefore ſhall not be diſabled to do the acceſſory. And fo was it reſqlved in the Court of 
Wards by Wray and Dyer Chict Juſtices , in the Caſe of one Hzgh Lewing, who was an Idiot, and 
ſo found by office, and had levied a fine toone Winne, and declared the uſes thereof by Indentures, 
which was pretended to be to the uſe of the Ideot and his heirs, becauſe that the Indentures, as it was 
obje&cd, were void, but #02 allecatur tor the cauſeaforelaid. And therefore in this caſe the conclu- 
fion of the husband and wife by Indenture to ſuffer a common recovery, was a breach of the condi- 
tion. But the Chief Jutiice held, That this concluſion of a feme covert was of no force , nor any 
cauſe of forfeicruaxe. And for that ſome of the Maximes of Law are to be conſidered, That no feme 
covert ſhall be barred by her confeſſion of her Inheritance or freehold , but when ſhe is examined 
by due courſe in Law. 15 E. 4-8. 44 E.3. 28.v. 14E.4, 5. And none hath power to examine a 
feme covert without a Writ, v. 21 E. 3-43. John de Holborns Caic. And that is the cauſe, That if the 
husband and wife acknowledge a Statute or Recognizance, it is void as to the wife, although ſhe 
over-live her husband, as it was holden Poſc. 17 Eliz, in the Counteſs of Lennox Caſe. So if the 


husband and wife acknowledge a deed to be inrolled, and it is intolled, the ſame is void to the wife. 


v.29 H,8S. br. Faits inroll. 14.7 E.4 5- 16H. 7.5. &21E.3. 24. and thercaſon is, becauſe no ſuch 
Writ is depending againſt the husband and wife, upon which the wite by Law may be examined. But 
if an Infant acknowledgeth a Statute or a Recognizance, it is not void, but voidable by Audita que- 
rela during his minority 3 and the cauſe of the difference is, becauſe the Judge in caſe of 'an Infant 


may by inſpetion know his age, but not thereby whether a woman be covert or not. And the 


uſage hath alwayes been upon a common recovery againſi the husband and wife, to cxamine the 
wife, and to grant Dedimus poteſtatem to take her acknowledgement upon examination, as in caſe of 


afine 3 for there is a Writ upon which ſhe may be examined. v. 44 E. 3. 28. But a common recovery 
againſt an Infant, although heappeareth by Gardien, ſhall not bind the Infant, for the Infant hath- 


not ſuch a diſpoſing power of the land as the husband and wife have , but is utterly diſabled by him- 
ſelf to convey or transferre his inheritance or freehold to others during his minority. And in theſe 


dayes a common. recovery appearcth to us to be a common conveyance and aſſurance of lands. But 
if a feme covert alone levieth a fine, it ſhall bind her and her heirs, if the husband doth not enzer 


and avoid the eſtate of the Conuſee, becauſe ſhe was examined, and hath power of the land. But 
the reaſon that it cannot be a forfeiture, or breach of the condition in the Caſe at Barr, is becauſe 


' the concluſion by the Indenture only , and preſently by the pretence of the Plaintiff, was a deter- 


mination of the eſiate of Elizabeth, and then the recovery was not of any effe& , becauſe the eftate 
of Elizabeth was determined by the concluſion by Indenture before the recovery , and it was not ma- 
terial whether there was any recovery or not. For the pleading is, That by the concluſion theeſtate 
determined. So that in this caſe it cannot be ſaid , as it was affirmed , That when husband and 
wife ſuffer a common Recovery , they being enabled to the principal, ſhall be difabled to the ac- 
ceſſory ;, for here this proviſo doth diſable them to ſuffer a recovery : and againſt the Indenture the 
wife may plead, That it is not her deed, and therefore it is no more than that the husband and wife 
haye concluded without common recovery. But this point was not reſolyed, becauſe that judgment 
Was glven upon the other, - 
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Trin. 3$Eliz. Rot. 2302. 1n the Kings Bench. 
Jenning's Caſe. 


3 Etween Wiſeman and Crow the caſe was ſuch: Thomas Wiſeman had Iſſue two ſons » Williams 
his firſt wife, and Thomas his younger, and a daughter by Dorothy his ſecond wife , ang bein 
ſciſed of Lands in fee holden in ſocage , by his will in writing , deviſed them to the ſaid Dyy 
his wife for life , the remainder to Thomas his ſon in tail, and died 3 by which the wife waz ſeiſeq 
for life, the remainder to Thomas the ſon, and the reverſion in fee deſcended to the ſaid William, The 
faid daughter took husband the ſaid Fennings , and after the Statute of 14 Eliz, a common recgy 
was had againſt the ſaid Dorothy bEing Tenant for life, in which Thomas in the remainder in tz Was 
vouched , and in which Thomas did vouch over the common vouchee without any aſſent of the 
aid William the heir in recovery 3 which recovery was to the uſe of the ſaid Thomas and his heirs 
and afterwards Thomas died without iſſue. Fennings in the right of his wife, being ſifter of the 
whole blood to Thomas, entred, upon whom William the Plaintiff entred, upon whom Crow thety. 
fendant by the commandment of Fexnings did reenter , upon which reentry this ation of Treſ 
was brought. And if the faid common recovery had barred the reverſion of William, not withſtanding 
the ſaid at of 14. Eliz, was the queſtion. And in this cafe four points were reſolved : | 
1. That at the Common Law a recovery againſt Tenant for life with voucher upon a bare wing. 
ty and recovery in value ſhould bind him in the remainder, as the books are in 19 E. 3, reemey jy 
value 20, 23 E, 3.ib. 13. Aſſ.p. 35. & 5 E.4. 2. andthe reaſon'is , becauſe the particular eſtate md 
the eſtate in remainder are but oneeſtate, and one warranty may extend to both, and therefore the 
recompence in value ſhall enure to both the eftates. And it appeareth by the preamble of che A& of 
32 H.S$. cap. 31. That a'recovery ſuffered by the Tenant -inarcal Action againſt Tenant for life by 
covin, and not upon pure warranty , that the fame either ſhall barr him in the reverſion, or at ka} 
take away their entry. But now it hath been reſolved in Pelham's caſe in the firſt part of my Repons, 
That a common recovery had againſt Tenant for life only is a forfeiture of his eſtate, becaſethata 
common recovery is now but a common conveyance or affurance, | 
2. It was reſolved, That no Act hath been made to preſerve any reverſion or remaindet exped- 
ant upon an eſtate tail , for an eſiate tail is an eftate-which by poſſibility may endure forever, 
And Tenant in tail hath power to barr him in the remainder or reverſion , and therefore the Ktitute 
of Weſt 2. cap.3. ( which was made at the fame Parliament , that the Statute de dons conditiouli- 
bus was made ) for the preſervation of him in the remainder or reverſion, gave receicto then and 
provideth for them in theſe words, Eodem modofi tenens in dote., per legem Anglie, vel ality afitr- 
minum vite ,--vel per douum in quo reſervatur reverſio , fecerit defaltam, atlmittantur beredi'oll ili 
ad quos ſpettat reverſio , and although the Statute faith per doywm, which' by the letter extendeth to 
donee in tail , yet the Judges knowing as well the poſhbility of the contitiuance of ; the-eltite tall 


as his power to-barr him inthe reverſion or remainder , extend the ſaid general words by confttadion 


unto the eftate of the' donee in tail after poſſibility of iſſue extin@, who in-wruth hath 'an' ſhite 
but for life , which is but-part of the gift, for an eſtate of inheritance was given, and now theddite 
hath but an eſtate for life. © And therewith -agreeth 20 E. 3. Refteit 17. 39 E. 3.8. b; 33H. 69. 
and the book- 2 E. 2. Reſcrit 147. is ill reported , and 'is to be meant of Tenanc intail alter þ6l- 


tibility, and notof an'cfiatetail :' and thetefore in 42 E.3. 12. the cafe'is remarkable.” Lande wete 


- rendred by Fine to-Robert and” Alice his wife in tail, the retnainderto'Tho. in rail, ſaving the iefetion 


[5] 


i 


made default after default, for which one $tmon the tight heir of the doiior who had the tev 

fee, ſurmiſing that as well Roberras Thomas were dead without iſſue, prayed tobe received;tht De- 
fendant counterpleaded'the Reſceit, becauſe that Thomas who was in remainder in tail had-ifft Jin, 
who yet wasalive': andthe Defendants counſel niade two objeRions agaitifi the Reſeeit' Gi one 


the cljate of -the donee was not immediate to the cſtate '&f Alive, fed nok Udrathrr' = | o 


to the donor, Robert died without iſſue, Alice his wife was impleaded in a Pretipe quo _— 


is" 
that4t was adgudged; Thathf larids be leaſed for life; the teriizindetto'diibther for te es 


thereverfion tothe leſſor, that he in thereverſion had been received notwithfititding che tmeatirel 

der. Andiit is true , that it is ſo adjudged in 11 E. 3» Reſceit 118. where the caſe was , That there 
was Tenant for life, the reverſion to E. tor life, the reverſion of the fee to R. Tenant for life was i- 
pleaded in a Precipe, and living E. R. prayed to bereceived, and there Hill did obje& againſithe Re- 
ſceit that the Statute gave, that ke to whom the reverſion is immediate after the death of Tenant for 
life ſhould be received 3 and we have ſeen that he to whom the reverſion was, where there was an 
cltate mean for life, hath brought an aQtion of waſt, and was not received tothis Writz which cale 0 


Waſt was opencd 3 and the difference taken between that and the caſe at barr , becauſe in theaQion 


of 'Waſt it was to the ſame cſiate, but hert ht.isſaver the mean eſtate : and 4 E. 2. Reſceit 160, 
acc, " TheſecondobjcRion in the ſaid Look of 42 z 2. was becauſe there was a mean eſtate in tall 
(which the book callcth a Fee mediate). betwixt the tenant for life, and he in the reverſion in fee, 
and where there is a fee mediate, he in the reverſion by force of the ſaid Statute ſhall not be vece1v- 


cd and ſothe caſcisthere ruled, that he was not reccivable3 and the difference is taken, where the 
remain- 
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remainder is limited over for life , there he in the reveriion ſhall bexcceived.; and theicauſe is: be-" 
cauſe that he who hath the remainder hath not a greater cliate then the tenant himfelf,,-but in the 
caſe here he hath a fee mediate between him who prayeth now. and the Tenant who might have been 
received if he had come. And afterwards the Defendant ſaid, That there was no ſuch Zobx zu reram 
yaturs. But note Reader, if he in the revertion in tee, and he in the meſne cltate of life at the ſame 
time pray to be received, the meſne eſtate for life in reſpect of the immediatcnels and pzoximity 
ſhall be preferred before the reverſion intee, tor the words 'of the Statute. being general , 5, admit- 
rantur heredes vel illi ad quos ſpefat reverſio , the Law which always expectcth the order: of 

roximity preferred the leſs and next eſtate, be it in remainder or reverſion for lite, before the great- 
*rand remoter cliate in fee; and therewith agreeth 24 E. 3. 32. in Pierce de Grimſteads caſe, And 
the Statute which giveth the Writ of Errour and Attaint to him in the reverftion during the life of 
renant for life, &*c. giveth not any remedy to him in the reverſion expectant upon an eſtate in tail. 
Gee the Marqueſs of Winchefters caſe in the ſecond part PF my Reports. 

And the Statute of 32 H. 8, cap. 31. provided onely--for the preſervation of the reverſion 
or remainder expe&tant upon an eſiate for life, &'c, and not upon an eſtate tail; and co this 
ee all recoverics by agreement againſt tenant by the courtefie, tenant for life , in Dower, tenant 
in tail after poſhbility of iſſue extinG of any lands, &c. whereof the tenant ſhall be ſeiſed as tenant for 
life, tenant by the courteſie, or tenantin tail, after poſſibility of iſſue extinG ſhall be void againt(t 
thoſe then in reverſion, &c. ſo that by this Statute no provition was made for the-preſervation-of thi 
reverſion or remainder expecant upon an eliate in tail, Va to: #3 

3. It was reſolved , That ſundry evalions were invented out of the ſaid Stat. '32 F 8. andthere- 
fore if after that Statute tenant for life had made a leaſe foryears, and the leſſee for years had made a 
fcoffment in fee, and the feoffor had ſuffered a common recovery in which the tenant for. life-was 
vouched, and he vouched over the common vouchee, that the ſame was out of the perview of the 
ſaid Act of 32 H.8. for two cauſes ; 'z. Becauſe that the tenant for lite at time of the recovery a- 
gainſt the feoffee was not {eifed tor life, but had but a xightz 2. He in the remainder 'or reverſion 
had not then but only a right ., for all was deveſted by the feoffment of the ſaid leflee tor-years. ; And 
ſowas it holden in the Common Pleas, Trin. 5 Eliz. and 15 Eliz. thatin the like caſe where tenant 
for life. in ſuch common recovery came in as vouchee;, that it was out of the Stat. of 32-8, as 
Bendlees Serjeant hath reported. And that was the cauſe, as it alſo appeareth by.the preamble of 
the Statute of 14 Eliz, of the making ofthe ſame Ad , I. where divers perſons being; ſciſed, -or 
that had been ſeiſed, &c. for life, &c. have permitted and ſuffered themſelves to: be vouched: by 0+ 
ther perſons by agreement or covenant between them, &e.- to the great prejudice of thoſe: to: whom 
the reverſion or remainder thereof hath appertained or ought to appertain- 11784 2-5! ag 
14+: It was reſolved, That, the Act of 14 E/iz. doth nat extend to preſerve any reverfion.orremain=- 
derexpeRant upon anclate tail, where tenant for lite is impleaded, and tenant in tail is vouched; and 
therefore all the parts of the ſaid Act were conſidered. 224-1 i 

1. Thetitle of the AR is,For avoiding of Recoveries had by colluſion by tenant for life,&ec. and this 
title doth not extend to the cafe at barr for two cauſes: 1.A.recovery:cannot be ſaid by collufon; where 
tenant in tail-is in.the xecovery tenant in-fait,or tenant in law,as vouchee,for the law,as incident to his 
ellate hath made the land,and all remainders and reverfions ſubje tochis pleaſure,and hehath right & 
power to barr them all, & jus & fraus nunquam cobabitant; and therefore the title of the Aetbeing for 
goiding of recoveries by colluſion, &ec.cannot extend to a xecovery where tenant in tail is party or privy. 
The ſecond part of the Ad is the preamble, and that doth not extend to the caſe at'barr for four 
cauſes 3, 1. The words of the preamble are, Whereas divers perſons being ſeiſed of lands, &c.' as Te- 
nents bythe conrteſie, Tenants in tail after poſſibility of iſſue extinQ, vr otherwiſe! only for term. of. life! 
"or eftates determinable upon life or lives, ſo that the intent of the makers of the At was toavoid re- 
. coveries. againſt tenant for life, and not when tenant in tail is party or privys - 2. By agreement and-co= 
Un betweenzbem 3 and (as it hath been fajd) Covin cannot be when Tenant in'tailis party or-privy. 
3 Againſt 2he ſame particular tenant , and in this caſe the, recovery againſiithe particulax:Lenintdoch 
not barr the reverſion, but the vouchee,of Tenant in tail and his vouchee over. 4." Have pore 
and ſuffered; themſelves to be vouched, &c. '{o that the vouchee of Tenant for life, andnotthe Teganc 
in-tail was intended to be prohibited. TEE | ; T5 ds Erig-s 2556.0! 
The third and principal. part of the Ad is the. body. of. the AQ; 1, iThat ſuch retoveries, againſt 
ſuch porticular. Tenants, &c. \and in the caſe at barr the recovery againſt Tenant for life dath not bare 
thereyerfion ,,but the. zydgment given far Tenant in tail-ta-have in value, the ſame bindech theres 
rerfion,,.as hath: been ſaid before. , 2. Or againſt any other with voucher of any ſuch particular Tenant 
which gtearly. doth not-extend to the caſe at barr, foraſmuch as tenant in tail is vouchee: 3»: The 
proviſo,, That all and every ſuch recoveries (which relateth toxecoverics by covin, &c. mentionedbe+ 
forein the,tiele, preamble, and body of the, AR) which doth- not extend where Tenant ,intailis 
vouched, and. that ſuch xecovery ſha]} bind thoſe who aflent of- Record are affirmative words. and 
doth-n -Fimjniſh the vigour and form of a common recovery.in which:the Tenant in tail is vouch+ 
ed, and in which he voucheth, who by the Law hath power.-of the land, as hath been ſaid before 3 
and it ſhall be-vexy miſchievous. it, this AG ſhall not.be.fq taken, or rather if this AQtſhall be-expoun- 
dedagain(t the Writand; meaning, thereof; For the commoniaſſurance is, That if tenant in:tailiof land 
with the reverſion ox.xemainder over, bargaincth and ſellcth; the Jand-by. deed indented: and inrolled 
Oangther,,, againſt, whom:the: Writ of Entxy.in. the-Pokt- is brought, and:ihe youcheth the'renant 
In tail, and he voucheth over. God forbid that the eſtates:of Subjets which: Yependi/upon ſuch 
rcoveries,,. ſhould be . qrawn in quetion, .... And yet [the bargainee ;in fuch caſe hath but 
1. eſtate, determinable upon. the life of tenant-in tail.; Alſo if tegancfordife be impleaded in a 
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1 and maketh default after default , and hein the remainder in tail is received, wh | 
nw » the common voucher, it ſhall bind the eſtate tail, and the remainder and wen. - ; 
And therewith agreeth Knyvetons Caſe, 8 Eliz, Dyer 152. v. Owen- and Morgans Caſe. Ang 

judgement in the Caſc at Bar nxllo contridacente by the whole Court was given for the Defendar 

againſt the Plaintiff: Upon which the Plaintiff brought a Writ of Error , and the Judges of wa 
Common Pleas , and the Barons of the Exchequer did agree with the Juſtices of the Kings "Sing 
That the aid recovery had barred the Plaintiffs revertion 3 but for inſufficiency of pleading (4, 


Judgment wasreverſed. 


th —— x Ns ” =—_ ————_—— —— 
Mich . 10. Jac. Reg. In the Common Pleas. 
Lampet's Caſe. 


Ichard Lampet brought a Writ of Ejefione firme againſt Margery Starky , and declared upon 
R - a Leaſe made by William Lampet and Elizabeth his wite by their indenture, 18 Juni, Ja 
cobi Regis of a houſe,” twenty four acres of Land , eight acres of meadow . and twenty atres of 
wood , with their appurtenances, in Cawe | Hamborn in| the county of Clocejfter tor four yes 
and declared of an Eje&ment, &c. and- added the life of Elizabeth. The def:ndant pleaded Ny 
guilty. and the Jury gave a ſpecial Verdi@ as to the ſaid Mefſuage, and one half acre of land; pure] 
of the tenements aforeſaid, and as to the reſidue, they found the detendant not guilty. - And as tg 


_ the ſaid meſſuage and: half acre of land they found , That John Lord Lumley , Richard Livine, 
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and John Lampton were ſciſed-of the ſaid houſe and half acre of Jand in fee 3 and by their jndentwe 
14 May; anno 35 Eliz. demiſed to Fobx Morrice the younger , the {aid houſe and half acre of ln 
for the term of 5000 years.jby the force whereof he entied, and was thereot poſſeſſed, ard 11 
Oeb.:38. Eliz. madehis laſt Will and Teſtament in writing, and thereby deviſed-to Joby Mmic 
his father theſaid houſe and halt acre of land, for the term of the natural life of the ſaid JobyMorrice 
the father, and after his deceaſe, the remainder of the ſaid houſe and half acre to Elizabeth hlterof 
the Teſiator, and to the heirs of the body of the ſaid Elizabeth, and maie Fobn Morrico his father 
his ſole Executor, and 20 Ofob. 38 Eliz. died pofſefled of the faid houſe and half acreof laid; a 
ter whoſe :death Fohn Morrice the father did take upon him the charge of the execution of' the-ſrid 
Will, andentred into the ſaid meſſuage and half acre 'of--land , and was thereof poſſeſſdyro 
lex pifiulat ; and the ſaid Elizabeth took husband Williem Taylor and that afterwards,  «. 26/Juli, 
anno's Fac."the ſaid William Taylor and Elizabeth at the eſpecial inftance of the ſaid JobwMorice 
the elder, per quoddam ſcriptum: ſunm dederunt, conceſſerunt, remiſerant, relaxaverunt, ſurſumieddile- 
runt, aſſignauernnt & tranſpoſuerunt, Anglics | yielded up dif* Johan, Morrice ſen" ttm pred: miſuag' 
& pred” dimid” . acr. paſtur' cum-'pertin', una cum toto- rello, tir , - intereſſe tempore '0'-4ermino 
ſais de & in eiſdem , habendum & tenendum totum diium meſnag* '& dimid* acr” yuh" tun 
pertin' prafat*:; Foban* .Morrice ſen". pro & duran* toto flatn, fine, & termino pred? Williel' Taylor & 
Eliz* pro &:thurant' refiduo dif* termini 5000 annorum tune venturorum: © And afterward the ſaid 
Fobn Monrice the father , "3 Oftob. '2 Fac. -by Indenture demiſed the faid houſe and half 4c tothe 
ſaid Margery Starkey nowdefendant for ten-yearsz and afterwards the ſaid Wiliam Taylor died,and 
the ſaid El;zzaberbtook husband the ſaid Wiliam- Lampet , and afterwards'1 5'Nov. 7 Jac. Yohn Mw- 
yice the elderdied , afrer whoſe death the' ſaid William and Elizabeth entred into the fajd-houſe #d 
half acres: and made theileaſt to the plaintiff mentioned in the declaration, by. force' wheteof the 
plaintiff:entred; and was thereof poſſeſſed until the defendant didejeR him. And if upon the'whole 
mateerthe-faid Margery were guilty or not, was the queſtion. SHINE, C42 07 33 GG OY 
+. And chisicaſe was oftentimes in ſeverat- Terms argued -at the'-Bar,, #nd now-this Terthby the 
Judges 3 and the effeR of all their arguments, was, Firlt, in every matter in Law ftatwrqueſtionir, 
id-elt; caufs:dabitationis ,. the cauſe of doubt'or queſtion -ishrft to be:6anfidtrcd. ' And in this Cal 
theccaufeof the doubt is, foraſmuch as the whole term ſub modo is in Fob Moirice the father, and 6 
ſhall be-puniched for waſt. ;:and an aRtion'of debt lieth againſt him forthe rent, as' it: Was reſolved 


by the-whole:Court in this:Caſe, v.3#elden's Caſe in Ph;\Come'$24. ace, If the' Fad grantiorteal | 


madeto thefaid Fobn Morrice the' father', then being poſſefſed of the-whole' term as' altjefa, 
barr the ſaid:E1izabeth'; becauſe ſhe hath but a poſſibility , and neither \itirereſt'nor right inÞoſſ 
fion ; "reverſion or remniainder}>the ſame/wasthegreat queſtion of the Caſe. 'But two othereliions 
(as. afterwards appeateth9 \were moveSiahe Caſe; which without atiy-difficulty wete blyed. 
Thi caſe a deviſeoF altaſefiryeaiomvone'tor life Fab —_—_ death t6/anorher dubing thee 
ueoF theterm,; hath proliuctd'ſepreny jones vin 5& ſpin 'N cfhIS4ts 609, 30 114.9 m1 0:75 
I When a man being poſſeſſed: Kors yy deviſeth the uſe or profeef the'ſhild;"or w 
land'it If to onefor lite 9 and afterwards to'fnother duting the reſidue vÞrhetanm; Lact ; 
a-chattel afterithe death of the'firft-deviſtewas good 2und adjudged as reth in'Matth , _ 
ning's'Cafc,. in the EightlePait'of my Reports/that ſich executory'deviſewdy good. tApdD' wi 
holdewbytliewhole Court hi-theargutrent of this Caſes!” } r -29VO (7205 'y ft is - 2r7 
The ſecond queſtion hath been ,>'Tf the cxecutory deviſe after the death; &c. be'good,, py 
the term it ſelf (and not the uſe or occupation} was deviſed to the fitlt for life, ef4,” #rid'afterwa 4 
| : bp ÞU ] | 


an _ 
Part. X. Lampet's Cale, 733 
to others 3 and adjudged, That in ſuch caſe alſo the executory deviſe was good, as-in the ſaid Ma 
they Mannings Caſe appearcth 3 and fo it was reſolved in the argument of this Caſe by all the 
tICCS. of F 
$a third queſtion hath been, If the firſt deviſce after aſſent made by the Executor, might bar the 
executory deviſe, being but a poihbility, or not z and fo was it agreed in the argument of this Caſe.” 
The fourth queſtion hath been, It the aſſent of the Executor of the tirti deviſce ſhall enure to the 
other, foraſmuch as he hath it by executory deviſe, and not by remainder : and adjudged it ſhall : 
and ſo it was granted in this Caſe by all the Jultices. | 
The fifth queſtion hath been , When the diviſe is (as above) to the Executor for life , and af- 
terwards unto another, &c. and the Executor entreth generally z It hath been adjudged , That he 
ſhall have it as Executor, which is his fir{t and general authority, and not as legatory without claim 
or ſhewing his eleQion, although the Tettator were not indebted to any one 3 and fo was it ruled by 
the Court in the argument of this Caſe. 
The fixth queſtion hath been , It ſuch executory intereſt may be granted to a ſtranger during the 
life of the firlt deviſee; and adjudged it may not, as it appeareth in Carters Caſe cited in Fulrwoods 
Caſe, in-the Fourth Part of my Reports, and therewith agreeth the Opinion of all the Juſtices in 
the argament of this Caſe, * 
And now the ſeventh queſtion is , If ſuch poſſibility may be extinguiſhed by grant or releaſe to 
him in poſſeſſion. And it was objected, That the ſaid poſhbility could not be relcaſed, for inaſmuch 
as the eſtate durirg the life of a man, is more than any term for years; and that the land'in the Caſe at 
Bar is diviſed unto Fohn Morrice the elder for his lite , the whole term is in him determinable by his 
death, fo that the ſaid Elizabeth had nothing but a poſſibility which cannot be releafed 3-as' in 
27 E. 3. Execution x30and 25 Aſſ. pl.7, If Conulce of a Statute or Recogniſance releaſeth to rhe 
texre- tenant all his right inthe land, yer he ſhall ſueexecution 3 So if the ſon in the life of his father, 
releaſeth to the difleiſor of his father, and afterwards the father dieth, this releaſe ſhall not barre the 
ſon, becauſe the ſon in the life of the father hath but a poſſibility, And- therewith Littleton a- 
greeth in his Chapter of Releaſes, 11 H. 4.33. and 17. FE. 3.87. 10. E. 2. Confirmation 24. And it 
isputin 13 E. 1. tit. Confirmation 24. as a Maxim , If a man'quit claimeth his right before the 
fame talleth to him, the quit claim is void. Vid. 19 H. 6. 62, "And therewith agreeth BraGor 1ib. 2, 
fo. 58.b.: Item videndum quando quis poſſi confirmare ; &+ ſciendum non priuſquam jus eiacciderit, But 
in the Caſe at Bar, the releaſe is made by the husband of Elizabeth , before the right or intereſt - 
velis in the wifez and as BraGon ſaith, prinſquam jus ei actiderit, - And it appeareth, That the ſame 8] 
is but a poſſibility , becauſe it cannot be granted or affigned to another, as it was adjudged in Car- [4 
ters Caſe, ho 'more than a Rectory which is appropriate ix fxtwro after the death of an Mcombeny 
can be demiſed in the life of the Incumbent ,- becauſe it is buta poſſibility , as it is holder in 
$ Eliz. Dyer 244. And Hoes Caſc in the fifth Part of my Reports was firongly urged}, That in an 25-1 
aQion of debt brought by Hoe in the Kings Bench , Felix Marſhal was Bail for the defendant, and £2 
afterwards before any Judgement given , Hoe relcaſed to Marſhal all ations, duties and demands, 
and afterwards Judgment was given againſt the defendant, and npon his default a' Seire-fa- 
tior ifſued' againtt the ſaid Felix, who-pleaded the ſaid general releaſe, upon which the phint did 
demurre: And it was-adjudged , That the releaſe ſhould not barr the plaintiff, becavſe before 
Judgment'it was but'a meer poſhbility , and therefore ( as the Book faith”) it cannot be releaſed. 
vin the Caſe at Bar before the death of Fohn Morrice the elder, Elizabeth had but a meer poſſibility, 
ad therefore it cannot be releaſed. But it was reſolved by the whole Court,” That the {aid releaſe 
lath barred the faid Elizabeth to claim any thing in the ſaid leaſe after the death of the ſaid Fobrt 
Morrice-the elder. And firlt was obſerved the great wiſdom and policy of the Sages and Founders 
our Law, who have provided, That no pollibility, right, title, nor thing in action, fhall be 
granted or affigned to ſtrangers, for that ſhould be a cauſe of multiplying of contentions and Suits, 
of great oppretſion of the people, and chieflyof terre-tenants, and thefubverfion of the due and equal 
execution of Julitce.' And as they cannot be granted by the a of 'theparty;, ſoa right in ation 
 hallner be tranferred by a&'in Law , as to the Lord by Eftheat; neither thall the Lord of '2Vilhain 
have things in aQion, as it appeareth in 22-4 p. 37, 8c: Allo it is reſolved it the Marguels of 
Winchefters Cafe, in the Third Part of my Reports; That by the general *words of an' A@tof 
_ Atainder-of- Treaſon, 'by which all*lands, tenements, 'rights and hereditaments' of the perſon 
Utainted are given tothe King : Yerno right'tothe landin'a&tion is given to the King, - and all that 
waFtor the quict and repoſt of the terre-tenants. But aJFrights, titles and a&ions may by the wiſ- 
dom and policy of the Law be releaſed to the'terre-teriatit;,”' for the fame reaſon of his repoſe and 
Quiet, and for avoiding of contentions and fuits, and that'every one may live in his vocation in peace 
ind plenty: "Af therefore a right or title to thefvechold or inheritance ( for here it is not ſpoken'of : 
Gllateralpowets) in" preſents or in: future, may be releaſed in five tmiarners': 1. To the tenarit'of the [9] 
lechold infsit, or in law, without any privity.' 2: To himinthe remainder. 3. To himRiſed of the 
reverſion without atly privity 3 butan eſtate earjnvt be enlarged without a'privity. 4. To hith who 
bath arightonly in rclpec of privitys as if the tenant be diſfciſed, the Lord may releaſe the ſeryices 
trefpe& of 'the privity only and right, withdut any eftite. '**5! In reſpett of privry op; tv 
tight; asif tenaht in rail maketh 'a' feoffinient in fee”; * the donee after the'feotfment hath not any 
light 3 and yet" in eſpe bf the' privity only, the donor may” releaſe to him'the reht' #0 alt fer- 
veces, ſaving Fealty:: So 'the detendant may releaſe to the Touchee cn 'refpea” of privity only; 
but no eſtate can, paſs by releaſe, but to him who hath an eftate in privity', and'not in” retpe& of 
he right” or privity only: Vid, Lite. 105, 106. 19 H. 6; 17.14 8; T7 E. 4. 13- 
14H. 4.38. 1 H,5. Grants 43.74E, 4. 27.5 E,4. 1.5. E.4. 3.48 E.3.9:31 E, 3 Gard 116, 13 H.4, 
s Ddddd 3 Confir - 
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Confirmation 20. 20 H. 6:29. 8 H. 4- 5>'7 E. 4:13. 9 H. 7.25. 18 E.3. 12, SE. 3.56, 7 Et: 

5. 22 H.6. 12. Litt. 114b. So if the tenantmakes a feoftment pendant the Writ > the anc 
leaſe of the demandant to him is good in the reſpe& of the privity. And if the leſſee for years be _ 
and he in the reverfiondifſciſed, and the diſſeiſor maketh a leaſe for years, the leſſee who was ouſted 
may releaſe to the leſſee of the diſſeiſor , and yet there wanteth privity 3 but the diſſciſce Cannot re 
leaſe to him, becauſe he hath no frechold, 49 E. 3. 28. v. 19 H.6. And the ſaid relcaſe hath extin. 
guiſhed the future intcreſt of the ſaid Elizabeth, tor divers caulcs, : papa 

1. Becauſe it is a future intereſt in a chattel, which as it may be more eaſily created than a free 
hold ſo it may be the more cafily determined. And therefore if a man maketh a leaſe for years wu” 
that upon not performance of a collateral condition, that it ſhall be void, the grantce of thereverkgy 
ſhall take advantage thereof by the Common Law : but otherwiſe it is of a leaſe for life upon the like 
condition, for the one may more caſily be determined than the other. And if leſſee tor 1000 Years he 
ouſted by his leffor, and he mak<eth a leaſe for two years, the leflee for 10co years may releaſe tg him 
But if the leſſor difſeiſeth his leſſee for life, and maketh a leafe for 1500 years, the leſſee for lite "a 
not releaſe to him, for a freehold is higher than to drown in a chattel. 

2. Littleton faith, 144. That it isa Maxim in Law, That land in tee ſimple, &c. may be chargs 
ed by one way or other : So it was ſaid , Thatit was a Maxim in Law, That every right, og. 
or intereſt, i preſenti or futuro, by the joyning of all who may claim any right, title, or intereh, 
may be barred or extin& 3 and therefore upon the Maxim which Littleton putteth it was concludeq 
That if at the Common Law the donor and donee had joyned ina grant of a rent-charge, and afer. 
wards the donee had died without iſſue, and the land had reverted to the donor, he ſhould holdthe 
land charged , and yet he had but a poſſibility at the time of the charge made : but all thoſe why 
have eſtate or intereſi,. i#-preſexti, or in futuro, joyn in the charge: 4 fortiorz, it they had joyned 
in a leaſe for years , and the donee had died without ifſue » the leaſe is good againlt the donor, , $g 
upon the ſecond Maxim, If inthe Caſe at Bar John:Morrice and Elizabeth had joyned ina deed of 


Lampet's'Caſe. 
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. allignment;to another., : without queſtion it had utterly.-barred the ſaid Elizabeth, tor no atherhad 


intereſt cither.# preſent; or in futuro, but thoſe who joyned in the grant;. So when th? husband of 
Elizabeth xelcaſeth-to him in poſſeſhon, both conſent to it, one in releaſing, the other In accepting 
of it: Andin the caſe when both joyn in the grant, it is the grant of him who hath the term, and 
the releaſe and confirmation of the other. Vid. Mayows. Caſe in the Firſt Paxt of my Reports, ano, 
table Caſe to this purpoſe. And Paſe..4 E. 6. in the Common Pleas, as the Chiet Juſtice aithy he 
hath ſeen a Report, It was holden by Moxntagae, Hales, Molineux and Brown, Jultices of.che Come 
mon Pleas, That if a man maketh a leaſe to another for 21 years, if the leſſee fo long lincth, 
and the leſſor and lefſee joyn in a grant by deed. of the term to, another, and afterwards the 
leſſee dicth within the term, the grantee ſhall enjoy: ablolutely during the reſidue; ok the term, 
So in the Cale at Bar, where-the- intereſt of Fobn Morrice the elder was determinable by his death, 
now this relcaſe hath made his intereſt abſolute during all the xe{idue of the term... Andif fy que 
uſe after: the Statute of 1. R..3. and before the Statute of 27. H.. 8..had difſeiſed che diſſeiſorof his 
feoffees,” now the uſe is ſuſpended, and doth depend in poſſibility to be revived by the entryo the 
feoffees 3 and yet if he.maketh afeoffment in fee; it is good aud ſhall binde, in reſpec chatthe Law, 
hath conſideration of this poſſibility of the ule. | ET at Rr 

3+ ©uando diverſi confiderantur aiius ad aliquem ftatum perficiendum ,, pluy reſpicit lex afiqn igi- 
#alem.,. when:to. the perfeRion of an eſtate or intereſt, divers acts or things are requilite;xthe Law 
hath moſt regard to the original: a& , quia cxjnſque. rei. potiſſima: pars eft principium , ſx, that is 
the fundamental-/part, upon which,all the. other are founded, In this Caſc at Bar therearetines 


things required tothe perfection of the intereſt of Elizzbeth deviſed (in which/is included thedath ' 


of thedeviſor ). and that is: the, fundamental part 3 .the, aſſent of the Executor , which aftervad 
appeareth was given.in,theCaſez and. the death of the.fizli:deviſee :, and therefore this Caſe majit- 
ly 46854 Ox pl the Caſeaf Dower. When a manfeiled of lands in fee or infee tail gener, ti 
keth a wite.,; to.the-perteGtion:of the Dower, two things are requilite , Loialty of the Matrimony 
and the death of the husband : For apqmithcanging that the husbandis ſeiſcd: in ſec, andthe mar 
riageis lawful, yerſbe hath but apoſhbilityof Dower till the death of her hysband) in the ſamematy 
neras;E1;z. hath buta poſſibility.till the death of the firlideviſce.; j, vagſore-in 6 E;2, Dow, 45+ 
and 19 E;2.\Dower 165. where it is holden ,, That in,a Wxitzofi,D xought. by the hpgbond 49h 
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wife;' a; fade levied by the husband and wiſeis no bar; andthe reaſon. 
before the death of the husband, the wiſe h neither, right nor aRtio 
the.Court.iffue was taken, that the, wi 6 


opinion of Plowden in Stawels Caſc is as Yo Note Reader, that in my opinion,l the husband; | 


levieth a tine with proclamations, and, five. years. amations, -the;wite {hall not bs 
bound.ro the five years after thedeathot: the husband, by g6-and.not touched by the purview 
of the A of 4 H. 7 Forthe purview; was againft thoſe; ightat.the time of hopes 


or had future right upon A, cauſe atilip ; bel re, 1 


A So kerge &x: but bees in calgot Dower,/th aperncd nſec 4. ol 
of Fes. Buatpd., for gl Fe Heatyoguutls wg RPIRegRee : And cheothanewo, Point, rf TG 
murlzgeand ſcifn hos Ken ot-any;xegkoning without the third , fa chat all theres 
points are. but one cauſe. after the he, Ape apt day the ſaid. Book of 6. E, 2+,a0d 19 E- 2: 
taken for Law :- For,yow.nogqueſtionis made, but that.if the husband and wife levy, afine, the #! 


” 


isbarred of her Dowet for two Reaſons, ... 


1, Becguſe the intexmarriage and ſcifin arc thefundamental cauſes of Dower, and the death of the 
husband but as an Execution thereof. < oo Bs "7 | SIE as 
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- Fhich may bereleaſed, ought to have foundation and original inception as is afore 
"bbe a neceſſary and common poſſibility, which in Cholmdeys Caſe in the Second Part of my Reports, 
| Fcalled potentiapropingnn : and a poflibility which deptendeth upon the death of a man, hath a ne-. 

F cffary and common intendment , s. neceffary, in refpe& that all the children of men ſhall die: 
 Rtatutum eft hominibus ſemel mori , and common, that the death may happen at ſach atime that the 

*  tontingency may take effect, asin 15 H. 7; to.-If lands be giventoamarricd man and a' martied 
= Wothan,, and to the heirs of their two bodies begotten, it is a good effate tail, for it is of neceſſity 
that death follow , and it is a common polſibility that one ſhall die beforethe other ; ſo that'marri« 


4 
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2. All thoſe who have eſtate, ortitle, or claim , joyn in the aſſurance, and therefore in ſuch caſe, 


f the husband and wife have granted a rent by tine out of theland , or have made a leaſe for years, 


cendring rent to the husband and his heirs, and afterwards the wife recover Dower , ſheſhall hold 
it charged with the rent and with the term, according to the Maxim Littleton putteth before.” And 
the opinion of Plo. is not holden for Law, as it appeareth 6 E. 6. Dyer 72. and in Damports Caſe 
in 5 Eliz. 224 Dyer. it appeareth, That it was adjudged to the contrary in 4 H. 8. and now com- 
mon experience without contradiction js againſt it, And Litt. holdeth, That if toffee upon condi- 
tion taketh a wife, the feoffor may enter for the condition broken, and the reaſon is, becauſe the Law 
hath principle regard to the original and fundamental cauſe 3 and yet it may be ſaid, that thetitle of 
Dower is not conſummated till the death of the husband, and peradventure the wife ſhall die before 
the husband. So in the Caſe at Bar, the deviſe and affent of the Executor, are the original and funda- 
mental cauſes of the intereſt of Eliz. and the death of F. Morrice the elder is but a mean to produce the 
fame in poſſeſſion 3 but the ſame giveth nothing, but all the intereſt doth accrue by the deviſe, and 
isexecuted by the afſent of the Executor, and therefore as well as in the caſe of Dower it may be 
releaſed. And Sir Anthony Fitzherbert in his N.B. 98. holdeth, That if a man levieth a fine of 
land in ancient demeſn at the Common Law to another, now'the Lord in aficient demeſn ſhall have 
a4 Writof Diſceit againſt him who levieth the fine, and him who is tenant, and thereby he ſhall make 
void the fine, and the Conuſfor ſhall be reftored to his poſſeſſion and title which he hath given by the 
fine. And therewith agreeth 21 E. 3. 20. b.7 H. 4.44. againſt the opinion obiter inr7 E. 3.31, But 
if the Conuſor after the fine releaſe to the Conuſee by his deed being in poſſeſſion, or by his deed 
confirm his eſtate in the land, then the opinion of Fitzberbert is , That the Conuſee ſhall retain and 
have the land , notwithſtanding the fine beavoided , becauſe that this releaſe or confirmation made 
to him being in poſſeſſion, maketh his eſtate firm and rightful againſt him and his heirs, who re- 
kaſeth or confirmeth : Which opinion was confirmed to be goed Law by the whole' Court in this 
Caſe, And yet after the tine levied, the Conuſee had not any right in the land, but only a poſſibility , 
to have the land again after the fine made void by the Writ of 'Diſceit brought by the Lord of whom 
the land is holden. And Juſtice Warburton cited Grants Caſe, adjudged in this Court, Hill. 2g. 
His, rott. $24. where the Caſe was , That William Grant ſeiſed of land in fee holden in ſocage; 
by his Will in writing deviſed the land to Fohn Grant Son of his brother, when he came to the age 
of '25 years , To have and to hold to him and the heirs of his body, and died, having iſſue Chri- 
ftian his daughter and heir , who married William Marſh , who had iſſue Fobn, and+the faid Fobri 
Grant after the age of 21 years, and before his age of 25 years, anno 37 H. 8, levied a fine with pro- 
clamations , and afterwards he attained to his 4ge of 25 years, and had iflue Margaret, and died. If 


'theeſtare' tail ## futuro and contingency at the time of the fine levied was barred or not, was the que- 
' offion. Andit was reſolved, That the eftate tail was barred; arid yet the Conuſor had but a meer poſſi- 


bility to have an eſtate tail at the time of the fine levied':/ and that by force of the words of the Statute 
of ;2 Hl. $. cap. 36. all fines levied with proclamations, &c. of any Manors, Lands, &c. before the 
fink of the ſame fine levied in any wiſe entailed to the perſon or perſons fo levying the ſame, or to 
ay of his or-their Anceſtors, 8&c, And although the ſaid Fobn Grant was not ſeifed by force of the 
tilat the time of the fine levied, yet by reaſon of theſe words ( before the fine levied in any wiſe en- 
tailed ) eſtate tail in futuro is comprehended 3, and all that by force of the ſaid Sratute, for partes finis 


hibil habuerxnt: but no Judgment was entred., And it was reſolved; That a future right or poſſibility 
id, {o it-ought, 


"ge way-follow, bur iti the ſame caſe there ſhall not beapoſhbilicy upon'a poſſibility, And there- 


cit fands are given to a mari and two'wormen, there the Law doth not intend that he ſhall firſt max- 
y the one, and that then ſhe whom he ſhalf marry ſhall die,” and that he ſhall marry the other 5 and 
therefore in ſuch caſe they axe ſeveral inheritances at 'the beginning. As if lands be'given torwo 
fin and their wives, and tothe heirs of their bodies begotten 3 infthis cafe the Law' thall not ex- 


; | re ſecond marriages , but they in' this caſe ſhall have joynt eſtates for life, and ene-husband and 


; ife ſhall/have one moity in tail in comtnon'with the other hiisband and wife of the other moity, and 


| 3 & ſeveral fheritances. * And therewith agreeth-24 E. 3.297 forotherwile there ſhall be a poſhbility 
" Wa potbitty: And it a man giveth larids to hasband and wife (now its an apparent poſhbiliry 


ey {hall have iffuc) and afterwards they are divorced'cauſa precontratiur, fo that the poſlibility 


" 'kIifOlved , the Law ſhall never expe&*a' ſecond marriage, for by the divorce they have bat an 
{ ate of freehold 3 and 'therewith-agrecth'4 H, 7: 16, Ar, 

| Inineauſa matrimoniz prelocnti, for it is of neceſſity that death ſhall follow, and it is a common poſ- 
be fbility thac the wife of the feofſte ſhall die before the feoffee. So'the comrion' cafe of i leaſe for 
2 tte, the remainder to'the right heirs of T.:S. who is then alive, the remainter is good-for the necef- 


17. A woman may enfeoff a married 


- fay and common intendment.. But the Caſe at Bar is fironger than any the other Caſts, for it is 
& neceſſity that Fobn Morrice'the father fhall die , and'it were then a common intendment that he 


ſhall die within 5000 years 3 for by the Clvit Law  longiſinum vite hominum = hg eft centum ann” : 
and ſoit appearcth that in our Law there is jus proprietatir, poſſeſſionis & poſſibilttatisr, 4 


; cf ' j 


5 
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And as to the Caſes which have been urged by the Serjeants of the other part. 1. As to the re 
leaſe of the Conuſce in 27 E. 3. and 25 Af, It Was reſolved, That the Books were good Law, for 
there the body is the debtor, and not the land but in reſpect of the body, and the land isnot charped 
with the debt till execution fued. And therewith agreeth Plo. Com. 72. in Sir Thomas Popes Caf 
and therefore the releaſe made by the Conuſee ot all the right in the Jand, ſhall not barr him of his 
execution. And it wasagreed, That the releaſe of the ſon to the diſſeifor of his father in the lik 
of the father is utterly void, becauſe the ſon hath not any right, nor toundation, nor original incep. 
tion of any right in the life of the father. And the Rule put in 13 E. 1. and Brafon, isto be apreed 
for good Law, if it be, well underfiood , 5. that he who releaſcth hath right, or foundation, or Origie 
nal inception of a right. And asto Hoes Cafe, it was alſo rcſolved to be good Law, for there 
the thing which ſhould be releaſed, was utterly incertain atthe time of the releaſe made ; forhe who 
becometh Bail in the Kings Bench, is not bound in any certain ſum, nor any certainty thereef ; 
peareth till Judgment given againſt the defendant 3 and therefore for the incertainty of the things 
that ſhall be releaſed, the releaſe of all actions, duties and demands cannot diſcharge it. It was fur. 
ther reſolved, That when there is incertainty in the perſon ,-no releaſe can be made; and therefore 
if a leaſe for life be made , the remainder to the right heirs of 7. S. and the leſlee is difſeiſed, and 
the eldeſt ſon of T. S. releaſcth to the difſeiſor, and afterwards T. S. dieth , the releaſe is void; for ie 
is incertain whether he ſhould be right heir at the time of the death of his father. And in 17 Eliz, 
this Caſe was moved at the Bar in the Kings Bench: A man made a leafe to husband and wife for 
21 years , theremainder to the ſurvivorof them for 21 years, and the husband granted over this 
term; and it was holden by Wray Chief Juſtice, and the whole Court, That the grant was void for 
the incertainty of the perſon , for although that all chattels reals which belong to the wife the hus- 
band may diſpoſe of yet in this Caſeneither the husband nor the wife had any thing till the ſurviyo, 
And in the Regiſter Original 239. there is a Formedon brought upon ſuch gift, R. dedit W, & Inxs. 
ri ejus & beredibus de corpore alterius m_m_ IW. & I. qui diutius viveret exexntibus, & qud pol 
mortem IW, & I. prefato T. filio & beredi cjuſdem W. qui predif* I. ſupervixit deſcendere debet, 6+, 
So that the gift was to the husband and wite, and tothe heirs of the body of the ſurvivor of them; 
In which as to the eſtate tail, there is incertainty in the perſon , and therefore if they make alk 
for 21 years, obſerving all the circumſtances required by the Statute of 32 H.8. yet this leaſe ſhall not 
binde the iſſue 3 for, for the incertainty of the perſon of the ſurvivor the eſtate tail was not veſted, 


' And theſe Caſes in my Reports , Albaines Caſe, Diggs Caſe, Rawlins Caſe, Mayowes Caſe, The Re- 


Qor of Chedingtons Caſe , and Althams Caſe, wereafhnmed for good Law in the argument of this 
Caſe, and cited to prove the reaſon of the Rule in the Caſe at Bar. | 
4. If the ſaid Elizabeth had died before the firfi deviſee, . the Executors or Adminiliratorsdf the | 
aid Eliz. ſhould have the ſaid term after the death of the firſt deviſee, as appeareth inthe ſaid. 
IVeldons Caſe in Plo. Com. which is a good proof that Elizaberb her ſelf might releaſe ſuch intereſt, 
which by her death might come to her Executors or Adminiſtrators. | But words make a Pla; 
For if I bediſſciſed, and I releaſe. all aRions to the diſſciſor, and afterwards the diflcifor dieth, 1 
notwithſtanding the releaſe ſhall have a Writ of Entry in the Per and Cx againſi the heir of the diſ- 
ſciſor , for this ation was not i efſe at the time of the releaſe made, and afio nibil alindetquom 
jus proſequendi in jadicio quod fibi debetur, And the ſaid Writ of Entry was not maintainableatthe 
time of the releaſe, no more than if Thad died, my heir ſhould not be barred by that releaſeto have 
2 Writ of Entry ſir diſſciſiz againſt the difſeifor, upon a difleiſin done to me. V3d. 22 K.61. If 
one bail goods to another, and afterwards the bailor doth releaſe to the baile all actions, the baike 
dieth, ina Writ of Detinue brought againfi the Executors, they ſhall not take advantage of this re- 
leaſe, for the ſame determineth by the death of the bailce, and the aQion given againſt the Executors, 
isa new aGion (although of the ſame nature) grounded upon their own deteiner. | 
5- The legacy or deviſe to Elizabeth is preſent , and in eſſe , although that the intereſt is.in fu- 
ture 3 and therefore the Jegacy or deviſc may be diſcharged, and by conſequence the intereſt it kt 
for, qui deſtruit medium defiruit finem. And therefore if one deviſe to one 201. when he comethto 
the age of 24 years, and dieth , the legatee after the age of 21 years may. releaſe this legacy 
deviſe; and although that after he attaineth to the age of 21 years he ſhall be barred 
yet by a releaſe of all ſuits and demands it is not releaſed. As if a man by Indenture coyenant- 
eth to do a future thing, and before the Covenant broken, the Covenantee relcaſcth all a&ions, 
quarrels and demands, and afterwards the Covenant is broken, the ſaid relcaſe is no barr inn alti- 
on of Covenant, becauſe the Covenant was to be performed ix firturo ; but a releaſe of all Cove- 
nants had been a good barr, tor the Covenant was preſent x eſſe. And therewith agreeth 358. 
Dyer 57. and 4 Eliz, in Bendloes Reports, which Calc is cited at large in Hoes Caſe before. 50 iN 
the Caſe at Bar the deviſe is i» preſenti, although the performance thercof be in futuro, & q#i evertte 
cauſam evertit cauſatum futurum. So of the goods and chattels of \Felons and Fugitives, &c- the 
inheritance is i# eſſe, although the accident be incertain , the ſame Law of Nomine pee, 1t& 
liet, &c, So the Chief Juſtice ſaid, Thatalthough no aſſent had been given to the Legacy, yl for- 
aſmuch as Elizabeth claimeth by executory deviſe, ſhe might in the life of the firſt deviſee have 1e* 
leaſed thedeviſeand legacy. Vid. Middletons Caſe in the fifth Part of my Reports , That Executor!s 
before probate may releaſe a debr, becauſe that although they cannot have an aQion, yet the inter 
of the aQion is in them, which they may releaſe, : 
_ 6. It ſhall be inconvenient that ſuch manner of perpetuity ſhall be made of a chattel, when of 
inheritance neither by a& executed by the Common Law, nor by limitation of uſe, nor by a 
viſes in laſt Wills, any perpetuity can be eſtabliſhed. And if it ſhall be allowed, it ſhall be the caule 


of contention, ſuits, and other inconyeniencics. And it was obſerved, That theſe leaſes = m_ 
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hundred and thouſands of years, (which were made in truth to deceive and defeat the King or 
ther Lords of their Wards or other Jawtfull duties) are many times unfortunate, and ſubject to be 
loft by UtJawry, Or other forfeitures 3 and if the owner thereof dieth inteſtate, and the Ordinary 
ant adminiſiration, thereby women loſe their Dowers, men their Tenancies by the Courtefie, and 
many other inconveniences in ſubverſion of the Common Law will follow; and therefore it ſhall be 
of all other molt dangerous to make a perpetuity of them. 

And the Chief Juttice concluded his Argument, as to the firlt point, with a Jugment in this 
Court, Trinit- 28 Eliz, Rott. 1974. between Hammington Adminiſtrator of Iſabel Oram Plaintiff, 
ind Rudyard and Mary his wite Adminittrators of Lawrence Kidwell, in debt upon” an Obligation 
made by Lawrence Kidwell to the {aid Iſabel, which Obligation was made'for performance of Cos 
venants, in an Indenture betwixt Lawrence Kidwell and the faid Iſabel: And the Caſe was fuch 
Viliam Hammington poſſeſſed of a houſe in Londox called Hides houſe for 31 years, by his Will de- 
viſed the profits thereof to the ſaid Iſabel, during the time that ſhe ſhould continue ſole and a widow, 
ind afterwards he deviſed the term to Reynold his ſon, and died, 1 Mar. Iſabel by the affent of the 
Executor centred, and purchaſed the ſaid houſe in fee, and the ſaid Lawrence Kidwell did bargain 
and ſell by the ſaid Indenture the faid houſe ro the faid Iſabel in fee, and covenanted, That the 
touſe at the time of the ſaid aſſurance ſhould be clearly diſcharged of all former bargains, ſales, 
tides, rights, and other charges. The Defendant-pleaded Covenants performed. The Plaintiff alligned 
fr breach the ſaid deviſe to 1ſabel, and afterwards to Reynold as is aforeſaid 3 and that after the ſaid 
Indenture, Iſabel had married Oramz whereupon Reynold entred, upon which the Defendant did 
lemurr. And in this Caſe four Points were reſolved. +1 

1. That the ſaid executory deviſe to Reynold was good, 

2. Although the whole term was in Iſabel quouſque, &c. ſo that by the purchaſe of the fee imple, 
the intereſt of 1ſabel was extinct; yet the ſame did not defeat the executory deviſe of Reynold, but 
that after the marriage of 1/abel, and not before, he might enter. 

3. It was reſolved, That Reynold could not grant his intereſt over, fo long as Iſabel was 
ſole, | 

4. The great difficulty of the Caſe was, foraſmuch as the ſaid Reynold at thetime of the ſaid Co- 
yenant hat but a poſbility,, that the ſaid Covenant did not extend to it: But it was refolved, That 
the ſaid Covenant did cxtend to it, and to this purpoſe had a being, and alſo might be forfeited 3 and 
Judgment was given for the Plaintiff, which Judgment firongly proveth that it might bereleaſed. 

The ſecond queſtion was moved, admitting the releaſe to the firlideviſee to be ſufficient to extin& 
the claim and future intereſt of the ſaid Elizabeth, if the ſame ſhall amend the eſtate of Fohn Mor- 
rice the elder, who hath the entire tenure in him, if he live ſo long, or if by his death the lefſors 
may enter. And it was reſolved, That the ſaid releaſe hath conſolidated and perfected the eſtateof 
the faid Fohz Morrice, that whereas it was determinable before by his death, now he hath the whole 
term in him abſolutely. But this point is over-ruled before in the ſecond Reaſon, upon the Report 
of the Caſe in 4 E. 6. It was faid, That laxare is properly to ſet priſoners in fetters at liberty; and 
rlaxare is to do it oftentimes 3 and Metaphorice, relaxare is to ſet at liberty fettered eſtates and inte- 
refs, and to make them free and abſolute. | +» 

The third queſtion was moved in this Caſe, Whether there appeareth any aſſent or agreement of 


theExecutor in this caſe to take the ſaid houſe, &c. by force of the deviſe. For it was agreed by 


a as it hath been ſaid before, that firſt he ſhall take it as Executor.: And it was reſolved, That 
when William Taylor and Elizabeth his wife per ſcriptum ſuum, at the ſpecial inſtance and requeſt of 
tefaid John Morrice the elder (who was Executor) releaſe, &c. the ſame amounteth toan aſſent, 


intwo cauſes: one, becauſe that he requeſteth it, which implies an aſſent: 2. He accepteth of .it, 


which implicth an afſent, Noz enim refert an quis aſſenſum ſuum prebet verbis, an rebus ipſis & fattis, 
844 E. 3. Fines 37. and Lite. Cap. Attornment. If the husband accepteth a grant of the reverſi- 
0m,Ge, it ſhall amount to an Attornment; and in 37 H. 6. 17. he who hath intereſſe termini, ſe. a 
fitire intereſt, cannot by expreſs words ſurrender it but acceptance of a new leaſe ſhall drown it. 
and in E. 3.50. the Lord demandeth a Herriot, and the heir delivereth a beaſt, in which he him- 
FF hath property in his own right to the Lord, it amounteth to a gift. - And afterwards in this 


Term Judgment was given and entred, That the Plaintiff ſhould recoyer nothing by his Writ. 


 Eeeee T rin. 


[5] 


[53] 


| 
Ix ban 


__ 


EE IE In 


—_— 
—_—_ 

TR K 
; 22 * ad O 

Yu z..CT2 
+ © - FT -v%—-4 
wm TE Þ 

L ma pare! 


SIE FE 
25. Ax vs 235 - 


The Caſe of the Chancellor, &©c. of Oxford, Parr 


4-1; 

Ys 

ls: 

vil 
? 


A a5 (&/ LAS : 
rnd bt goes Boe 4k hes Mo. eo OR 
—"_—"* PPT" ECW" I BAM Ct Na RIES 
Lid - i 


Trin. 11. Jac. Regs. 


The Caſe of the Chancellor, Maſters and Scholars of the 
Univerſity of Oxford. 


hancellor, Maſters and Scholars of the Univerſity of Oxford, brought a Pure wn. 1 
T fikice Richard Biſhop of Coventry and Lichfield, Edward Baſſet Gent, and Fingb tits 
to preſent to the Church of Dratcot in the Moor in the County of Stafford ; and counted, That 
Fobn Draicot Eſq; was ſciſed of the Mannor of Drazcot in the County aforeſaid, to which the Ad. 
Yowſon of the Church of Draicot was appendant in fee, and by his deed granted thenext avoidance 
of the ſaid Church to one George Eyre, and afterwards the ſaid John Draicot died : Aﬀer whoſedeath 
the Mannor with the Advowſon deſcended to Fohy Draicot Eſqz Cozen and heir of the laid Toby 
Draicot, ſc. Son and heir of Philip Draicot, Son and heir to Zobhn Draicot the Grandfather; and 
further counted, That by an A of Parliament in the third year of our Lord the King tha now is 
It was Ordained by authority of Parliament, That the. Juſtices of Aſſiſe and Gaol-delivery, ag Tu 
Rices of Peace in their Scilions, ſhall have authority by force of the ſame A to enquire, hear and 
determine of all Recuſancies and offences, as well for not recciving of rhe Sacrament according tothe | 

true meaning of the ſame Law, as for repairing to the Church, according to the true intent of fy. 

[ 5 4] mer Laws, in ſuch manner and form as Juſtices of Aſhe and Goal-dclivery might do by the former 

Laws incaſe of Recuſancy for not repairing, to the Church: And alſo ſhal) have power at the aſi 

and general Goal-deliveries, and at the Scfſions, in which any Indiment againſt any perſon for 

not repairing to the Church according to the former Laws, or for not receiving of the Sxramen 

according to the ſame Law, ſhall be taken, ſhall make proclamation, by which it ſhall becomnar. 

ded that the body of every ſuch offender ſhall be yielded to the Sheriff of the ſame Com, 6+, 

before the next Affiſes and general Goal-delivery, or before the next general or quarter Sons 

to be holden for the County, Limit, Divifion or Liberty: And if ſuch offender do not appear 

that then upon the Recording of every ſuch default, it ſhall be as ſufficient a convidtion in Lawof 

the offence of which ſuch perſon ſhall be indited as is aforeſaid, as if he had been convided by Va. 

dic. And where by another AG at the fame Parliament it is enafted, That every perſon that 

then after ſhall ke a Popiſh Recufant convict, during the time that he ſhall remain a Recuſant after 

the end of the Scfſion of the ſaid Parliament, ſhall be diſabled to preſent to any Benchce with Cure 

or without Cure, Prebend, or living Ecclcfiaſtical, or to confer or nominate to any Free-Shool, Ho- 

ſpital or Donative whatſoever: And ftom the beginning of the ſaid Parliament ſhall be df diſs 

bled to grant any Advowſon of any Benefice, Prebend, or living Ecclefiaſtical, That the Chancel- 

lor, Maſter and Scholars of the Univertity of Oxford, ſo ſoon as any of them ſhall be void, ſhallhare 

the preſentation, nomination and collation to every ſuch Benefice, Prebend, or Ecclefaftical li- 

| ving, School, Hoſpital and Donative, -lying or being in the Counties of Oxford, Kent, Middleſex, 

Suſſex, Surrey, Southampton, Berks, Bucks, Glouceſter, Worceſter, Stafford, Warwick, Vilihirt, 

Sommerſet, Devon and Cornwall, &&c. which become void during ſuch time as the Patron of them ſhall 

remain Recuſant conviR, as is aforeſaid, as by the ſaid Act among other things more fullyappeureth, 

And the ſaid Fohz Draicot the Son, of the Mannor aforeſaid, to which the Advowſon, ve. lo being 

ſciſed, at the Aſﬀſiſes and generall Gaol-delivery for the County of Stafford, holden 'at Steford 

within the ſaid County the 29 day of March, in the cighth year of the Reign of the King that now 

is, was indicted as well for not repairing to the Church, as for not receiving of the Sacrament, 

and then was proclaimed according to the Statutes thereof made : And that at the next Aﬀiſes 

[b ] holden the 16 day of Auguſt in the ſaid cighth year, he made default, and yielded not his body 
to the Sheriff; by which the ſaid Joh Draicot became a Popiſh Recuſant convi&: And that the 
faid Fobn Draicot of the Mannor aforeſaid, to which, &c. fo being ſeiſed as aforeſaid, the ſaid 
Church became void by the death of the ſaid Fohn Eyre, and yet is void, and by reaſon thereof | 
belongerh to the ſaid Chancellor, Maſters and Scholars to preſent; and the Defendants did difturd 
them. The Biſhop pleaded, That he did not diſturb them, &'c. And Edward Baſſet pleaded, That 
the ſaid Fohn Draicot the fon before the ſaid coviftion of the ſaid Fohn, being ſeiſed of the faid Mar- 
nor to which, &c. ſe. 20 Junii, 8. ſupradifi. by his deed granted to the ſaid Edward Baſſet the next a 
voidance to the ſaid Church. after which grant, the Church became void by the death ofthe ſaid 
George Eyre, for which he preſented the ſaid Hugh Meare, who was admitted and infiituted- And 
the ſaid Hugh Meare pleaded, That Fohn Draicot the Couſin was ſeiſed of the Advowlon aforeſaid 
in fee as in groſs, and confeſſed the Preſentment of George Eyre; and pleaded, That the faid Jobs 
Draicot, 1 May, 3 Fac. by his deed granted the next avoidance to the ſaid Edward Baſſet, and that 
the Church became void by the death of the ſaid George Eyre, for which he preſented, &«. the ſaid 
Hugh Meare, Abſq, hoc quod advocatio pred. pertin. ad pred. manerium de Draicot, &c. ThePla- 
riff. as to the plea of the Ordinary, prayed a Writ to the Biſhop, ſed ceſſet Executio, &c, And 5 
to the plea of Edward, the Plaintiff did demurre in Law. And as tothe plea of the ſaid Hugh, the 
Plaintiff replied, Qxod advecatio pred. pertin. ad manerium predifium, & hoc petit quod inquiraturf” 
patriam, & predif. Hugo fimilliter. Upon the demurrer upon the plea of Edward, four matters 3 

Law were moved, 

7, Foraſmuch as the ſaid Fob Draicot the Son was not a Recuſant convie at the time of the gran 
of the ſaid avoidance to the ſaid Edward Baſſet, if the grant be made void by the ſaid Statute of 3 
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2, If this grant being made after the Indictment, if it were not covin apparent, and if ſuch 
;nts ſhall be allowed, to what purpoſe the clauſe inthe Statute concerning the ſame ſhall ſerve. | 
3 Foraſmuch as the ſaid Act giveth the benefit to preſent to the ſaid Church to the Chancellor. 


' and Scholars of the Univerſity of Oxford, and they have brought this ation by the Name of Chan- 


cellor, Maſters and Scholars of the Univertity of Oxford, which (hall be intended their true Nameof 
Incorporation, if they ſhall take any benefhit of this Act by reaſon of the ſaid Miſnoſmer. 
| Foraſmuch as the Plaintiffs have not added, That at the time of avoidance of the Church, 

that the ſaid Fohn Draicot continued and remained a Popiſh Recuſant, it the ſame ſhall be in- 
_ the firſt, it was argued by the Councel of the ſaid Edward Baſſet, That by the words and 
meaning of the ſaid Branch of the Statute, no perſon is difabled to grant the next avoidance, but 
he who is a Popith Recuſant convict; and therefore the words are, Every perſon or perſons that is 
or ſhall be Popiſh'Recuſant convict. 2, He ſhall be diſabled but onely during the time that he re- 
maineth a Recuſant: for the words are, during the time that he ſhall be or remain a Recuſant, ſhall 
be diſabled to grant any avoidance: And becauſe that at the time of this grant he was not a Recu- 
fant convi&, but onely indidgd, for this cauſe he is not ſuch a Recuſant as is deſcribed to be dif- 
abled by the faid/Aa 3 and by conſequence the ſaid grant is good. Alſo it ſhall be miſchievous if 
ather-conſtruftion ſhall be made. For put Caſe, That one ſeifed of an Advowſon in fee reſorts and 
tepairs to Church, according to the Law in ſuch caſe eſtabliſhed, and for good contideration gran- 
tech the next avoidance, and many years after he becometh a Popiſh Recuſant, and thereof be con- 
viced, it ſhall be very hard that this grant ſhould be avoided, for #emo tenetur divinare, and it is not 
poſſible that the grantee ſhould have foreknowledge of it, which is meerly a future contingent 3 
and it ſhould be alſo againſi xeafon, that a man by his ſubſequent offence ſhould take away a lawfull 
intereſt veſted by his own grant, upon good confideration velted in a ſiranger. 

But it was Reſolved by the whole Court, That this A& hath diſabled the ſaid John Draicot the 
fn to make this grant, by expreſs words of the AQ, which will the clearer appear, if the material 
words of the AG as to this caſe be fingled by themſelves in this mannerz Every perſon that ſhall be 
aPopiſh Recuſant convict, during the time that he ſhall beor remain a Recuſant, ſhall be difabled 
from the beginning of this Parliament to grant any avoidance. And the ſaid John Draicet is within 
all theſe words. : 

1. Where the words are, Every perſon that ſhall be a Popiſh Recuſant conviti, within which words it 
appearcth that Fobn Draicot is. 

2, Thediſability is temporary, ſc. during the time of Recuſancy. 

3.' From what time he ſhall be diſabled, ſc. from the beginning of this: Seſſion of Parliament : 
$ that ſo long as he remaineth a Recuſant convid, he ſhall be Fiſabled to make a grant of the 
next avoidance from the beginning of the Seſſion of the Parliament, &* ſumma ratio eft que pro reli- 


gione facit ; And ſuch retroſpeRs divers Acts of Parliament have had, and allowed by divers Judg- 
ments. And therefore it is cited in Plo. Com, in Stradling and Morgan's Caſe, That where the Sta- 


tute of 31 H, 8. cap. 13.<naceth, That the King ſhall have all the poſſeſſions of Abbeys that then 
were, and afterwards came in his hands by ſurrender, &c. and in the ſame fiate as they then werez 
Ithath been adjudged, as it is there ſaid, That if any Colledge after that Statute maketh a leaſe 
for years, and the ſame Colledge three or four years after ſurrender to the King, that the former lea- 
ls made before the ſurrender ſhall be void for the King ſhall Have the poſſeſſions in the ſame ate 
'#then, /c. at the time of the Ad of 31 H. 8. they were, and then they were diſcharged and free 
any leaſc, And therewith agreeth Mich, 6 & 7 Eliz, Dyer 23x. The Abbot of Ramſey with 
the aſſeut of his Covent late Patrons of Upwell in the County of Northampton, in Aug. 31 H. 8. 
(which was after the Statute of 31 H. 8. of Monaſteries, which began 28 Aprilis, 31 H.8. granted 
thenext avoidance of the ſaid Church to Sir Ed, Mountague Knight, late Chief Juſtice of the Common 
Pleas and afterwards in November following, the Abbot and Covent did ſurrender to the King, &c. 
The intereſt of the next avoidance was conveyed to one Weds, againſt whom Beawpree the Patentee of 
the fee ſimple by King E. 6. brought a 2zare impedit againſt the Biſhop and Incumbent, and upon 
pleading to Rejoynder the Caſe aforeſaid appeared 3 and in the Rejoynder the Saving of the ſaid 


- Att appeared, with ſuch averment, that the ſaid Leeds nox eſt, nec fuit, nec eſſe intelligi poteſt aliquis 


tals perſona, que per, ſive in attu predifio excipitur. And by the Opinion of all the Juſtices, the grant 
was void againg the King, and ſo adjudged 3 and the Saving cannot extend to ſuch future intereſts, 
but extends onely to intereſts ix eſſe : And the Record of this Plea began Paſeh. 5 Eliz. Rote. 129. 
inthe Common Pleas. Alſo it is enacted by the Statute of 13 Eliz. That all lands, &c. of cvery Trea- 
lurer, &c. or perſon accomprtable to the Queen for any Office or Charge, &c. which he then had, 
or hereafter ſhould have, ſhall be liable, &c. in like and in as large and beneficial manner, to al 
ntents and purpoſes, as if the ſame Treaſurer had the day he became tirſt Officer or Accomptant, 
flood bound by writing Obligatory, having the effe& of a Statute Staple to her Majeliy. And in 
Anno 35 Eliz. it was Reſolved in the Caſe of Sir Chriſtopher Hatton late Chancellor of England, 
Who became ſuch Officer to the Queen in the twentieth year of her Reign, That if ſuch Officer ac- 
compt well and truly with the Queen, and oweth her nothing, and in the two and twentieth year of 
her Reign being in ſuch good caſe purchaſeth lands, and the ſame year conveyeth or leaſeth them to 
others boxa fide upon good and true conſideration 3 and afterwards in the ſeven and twentieth year 
by reaſon of the ſaid Office he becometh in arrerages upon his Accompt for four or five years, which 
1s long time after his conveyance or leaſez That yet the land fo conveyed or leaſed, ſhall be liable 
to thele arrexages by reaſon of the retroſpect of the ſaid words (as if the ſame Treaſurer, cc, had the 
day he became firſt Officer, &c. ſtood bound, &c,) So in the Caſe at Bar, after that the ſzid 
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oba Draicot was a Popiſh Recuſant convict, during the time that he remaineth a Recuſa 


faid Scifion of Parliament. And the makers of the Act did intend to inflict greater difabij; 
on them who became Popiſh Recuſants, after the damnable and damned Powder Treaſon 


bctore. 


ſe habet ad bonum & malum, mag de bono quam de malo preſumendum eſt. And ſo it was adjudpeq 
in the Caſe of Meriel Littleton, Trin. 10 fac. in this Court, where the Cafe was; That Ela 
Tirer Exccutrix of the Will of Thomas Tirer, brought an action of Treſpaſs vi & armis againg ” 
riel Littleton and Jobn Daunſer, of an Oxe price 6. at Hagley in the County of IWorceſter, 20 Ot, 
7 Jac. &c. The Defendants pleaded Not, guilty 3 and the Jurors found a ſpecial Verdid Tha 
one Thomas Tirer was ſciſed in fee of 80 acres of land in Hagley, and held them of Joby Lie, 
Eſqz 25 of his Mannor of Hagley in the {aid County by. Fealty, and the rent of 3 S$. 14, 0h, ſuit of 
Court, & reddend. optimum animal cujuſhbet tenentis in feodo ſimplici poſt mortem ejuſdemuyes pn 
Heriotto; of which Mangor the ſaid Meriel Littleton was Tenant for Jite at the time of the death of 
the ſajd Thomas Tirer, . And the ſaid Thomas Tirer being ſo ſeiſed 16 Auguſt, 42 Eliz. by his deed in 
conſideration of fatherly affeRion to John his Somand heir apparent, . and in conſideration of amar. 
riage to be had and ſolemnizcd betwixt the {aid Fohn.anid one Foyce Grove, and for the advance ment 
of the ſaid John did enfeoff the ſaid Fob Tirer of the ſaid 80 acres of lands, To have and tg hold 
to him and his heirs, to.the uſe of him,and his heirs 3 by force whereby the ſaid Fohn was theredf (3 
ſed in his demcſn as of fce, and ſo ſeifgd the {aid 10 of Auguſt, anno 24 Eliz. by his deed indented 
to the intent the ſaid :Zoyce ſhould not, he endowed during, the life of the laid Thomas, dig redeviſ: 
the ſaid 8 acres of lands to the faid Thomas for fourty years, if the ſaid Thomas ſhould þ Jong 
live: And that the f(t day of September following, the marriage betwixt the faid Joby and Je: 
was ſolemnized; and after the ſaid feoffment the ſaig Fobn Tirer did ſnit at the Court ofthe ſaid 
oby Littleton Loxd of the ſaid Mannor; and that after the feoffment, Thomas paid the rent forthe 
laid 80 acres of lands; and afterwards.Thomas Trrer, 30 7unii, 7 Jac. died, being poſſeſſed of the 
aid Oxe,, which was the beſt bealt which he had, ang that, the Defendants took the Oxe for He- 
riot after the death of the ſaid Thomas Tirer, as due for the ſaid tenements. And the Jury further 
found the Statute of 13 Eliz. for avoiding and aboliſhing of teigned, covenous and fraudulent teof.- 
ments, gifts, &c. as well of lands and of tenements, as of goods and chattels.z which feoffments, 
gifts, &c. are deviſed and contrived of malice, fraud, &c.. to the intent ta delay, hinder defraud 


Creditors and others of their juſt and lawfull aGions, ſuits, debts, &c, heriots, mortuariczand reli- - 


efs, &c. And therefore it is enacted by the ſaid Act, That all feaffments, gifts, ec. of lands, tene 
ments and hereditaments, goods and chattels, &c. to be made to any intent or purpoſe before decla- 
xed or expreſſed, ſhall be adjudged and taken (as againſi the Creditor or other (perſon o defrauded 
or grieved) to beclearly and utterly void and of none cffeF. And if upon the whole matter the (aid 
Meriel and Jobn Daunſer are guilty, then they find them guilty; and afſeſs,damages fo 5.and coli 
6 d, &c, And this Caſe was argued at the Bar 3 and Trin. 10 Fac. it was argued at the Bench, and it 
was Reſolved, That foraſmuchas no fraud is found by the Jury, the Court will not adjudge the faid 
fcoffment to be fraudulent: and although the Jury.have found circumſtances and prelymptions to 
incite the Jury to find a fraud, yethe ſame is but Evidence to the Jury, and not any matterupon 


which the Court can adjudge fraud; and the Office of Jurors is to adjudge upon their evidencecon- 


cerning matter of fa&, and thereupon: tp give their Verdi, and not to leave. matter of evidenceto 
the Court to adjudge, which appertaineth not unto them. © And therefore the Chief Juflice held, 
Thatif A.bringeth an aRion upon the Caſe againſt B.upon Trover and converſion of Plate, JewdsO, 


and the D&endant plead Not guilty, now it is good evidence prima facie to prove a converlion, | 


That the Plaintiff did requeſt the Defendant to deliver them, and he refuſed, and therefore it (hall 
be preſunted, that he hath converted them® his uſe. But yet it is but Evidence; and if it be found 
by ſpecial Verdi ig ſuch caſe, that the Plaintiffdid requeli them of the Defendant, and he refuſed 
them, it'is not a matter upon which the Court can judge any converſion :. for the converſion ought 
to altcr the ation of Detinue, to a Treſpaſs upon the cafe, which a denial cannot do in Law for in 
every ation of Detinue there is alledged in the Declaration a requeRt and refuſal, yet it is good Evi- 
dence, as hath been ſaid, and ſo hath alwayes been allowed to prove a converſion, That the Plain-. 
tiff did demand the goods, and that the Defendant did refuſe to deliver them. 

2, The Statute ſaith, to defraud Creditors and others-of their juſt debts, &c. - Heriots3 and the 
Jury have not found, That the ſaid feoffment was made to defraud the Lord of his Heriot, and {0 
they have not found the caſe within the Statute. | be | 

3+ If the Sn had died in the life of the Father, the Lord ſhould have a Heriot after his death, 


4. It was found, That the intent of the feoffment: and. redeviſe for years made before - = 
«: 


44+ 


intent. And thereupon the Chief Juſtice put the caſe in Mich. 9 & 10 Eliz. The Kings Tens, 
is debts 110 


The Caſe of the Chancellor, ec. of Oxford Parr X 
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ſhall be difablcd to grant any next avoidance, by the retrolpeet of the A after the Wermendeoy 


ty up. 
\ than 


As to the ſecond, it was Reſolved, That Covin ſhall never be intended or preſumed in Law 
if it be not expreſly added, 2uia odioſa & inhoneſta non ſunt in lege preſumenda, e& iy fado " 
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ParT MX. The Biſhop of Salicbury's Cale. 


© ſuch uſes as he or his heirs ſhall limit or appoint, or otherwiſe the feoffment to be void, Oc. And 
+his feoffment and intent is found by Mandams returned in the Chancery, Et quod nulla alia cauſa, 
-ntentio aut colluſio, viz, ad defraudand. regem, &c. de Cuſtodia heredum vel terrarum. And al- 
though this feoffinent was found to be made by fraud and covin (which alwayes is unlawfull) 
yet foraſmuch as the fraud was to one particular intent, ſe. to defraud the creditors, it {hall not be 
extended to any other fraud, ſc. to defraud the King of his Ward, although that in truth and by 
the event, by this feoffment the King was defrauded of the Wardſhip of the body and lands: And 
© was it reſolved and decreed in the Court of Wards, a fortiori when it is found that this feoffment 
in the caſe of Meriel Littleton: was in con(1deration of marriage, and of advancement of his Son, 
and that the' Sons wife ſhould be endowed againſt the one, and not againſt the other. All 
which are lawfull conſiderations, and the Court ſhall not extend the ſame to an unlawfull intent, 
noradjudge upon the whole matter found in this caſe, That the teoffment was madeto any other in- 
tent then is found by the Jury. _ 
As to the third Obje&tion in the Caſe at Bar, It was refolved and anſwered three wayes. 

\ 2, In an Ad of Parliament miſnaming of a Corporation, when the expreſs meaning appea« 
rzth, ſhall not avoid the Act no more. than in a Will, for Parliamentum, Teftamentum, & Arbi- 
tramentum, arc to be taken according to the minds and meanings of thoſe who are parties to them. 
And therefore when the deſcription of a Corporation in an Ad of Parliament or in a Will is ſuch, 
that the true Corporation meant is apparent, and it is not polſible to be meant of another Corporati- 
on, although that the.right Name of the Corporation ( which is requiſite to beexprefſed in Grants and 
Dceds) axe not pteciſcly followed 3 yet the At of Parliament and Will ſhall cake-effe.- And 
therefore in 21 H. 2. Deviſe 27. where any deviſed certain tenements in Londox for lite, the remain- 
der over Eccleſie Sanifii Andree de Holborn, it is adjudged there, That this deviſe is good to the 
Corporation of the Parſon of the Church of St. Andrew in Holborn and his ſucceſſors; for ſuch de- 
ſcription was ſufficient in a Will to expreſs the Parſon of the Church and his ſucceſſors. By the 
Game reaſon, if a deviſe be made to Univerfity of Oxford, or to the City of London, or to Trinity 
Colledge in Cambridge, &c. ſuch a deviſe is good, and therein the true Name ofthe Corporation is im- 
plied ; for by theſe deſcriptions the meaning of the devilor is apparent, that the incorporate Body of 
every of them ſhall take. So here, when the Parliament giveth the Benefice to the Chancellor and 
Scholars of Oxford and their ſucceſſors, this deſcription is ſufficient to expreſs the meaning of the ma- 
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kersof the AR, That the Corporation of the Univerlity of Oxford, which hath a Chancellor and | 


Scholars, ſhall take it, and no other Coporation cantake it. : | 

2. The Record is well, for the A is pleaded asif the bencht had been given by the faid At cx- 
preſly (as it is implied in Law) to the Chancellor, Maſters and Scholars3 and the Defendant hath 
demurred in Law thereupon, and ſo confeſſed it, | 

3- This clauſe which giveth this benefit to the Univerſity of Oxford, is a private clauſe, whereof 
the Judges without pleading of it cannot take notice, and therefore the Judges ought now to take it 
as it is pleaded. | 

As S the fourth Objecion, inſpetiovecords, It appearcth that the Plaintiff hath averred this feof 
ment 3. but after that they have alledged, That the Joby Draicot the ſon was Papalis recuſans convitius, 
they have ſaid, ac pred. Johan, Draicot de manerio pred, cum pertin, ad quod, &c. in forma pred. ſei- 


mortem pred, Georgii Eyre. But if the Plaintiffs had not averred it, yet the Court was of opinion it 
had. not been ſufficient, becauſe that they had not enabled themſelves to take benefit of the ſaid AR; 
and they nced notaver, That he yet continueth-and remaineth a Recuſant, for when once the Pre- 
ſentation hac vice was veſted in the Univerlity, although that afterwards the Recuſant confornieth 


- himfelf, or dieth, yet the Univerhity ſhall preſent. 


nee - — 


Trin. 11 Jacobi, in the Common Pleas. 


The Biſhop of Salisbury's Cale. 


oe; Writ of Second Deliverance brought by Simon Staunton and Henry Knap againſi Fohn Green, 
of the taking of 127 ſheep at Blewbery, at a place called The Parſonage Slay in the county of 
Dorſet, The Defendant ſaid, That the place where did contain lixty acres3 and avowed the ta- 
king, becauſe that Fohn Biſhop of Salisbury was ſeiſed of the Mannor of Sherbory in the county of 
Dorſet, whereof the place where, &'c. was parcel in his demeſa as of fee in the right of his Biſhoprick, 
and fo ſciſed the laſt of Septem. 27 Eliz. by his Deed ſhewed forth did grant tro Edward Green and 
Jobn Green, & eorum utriq, officium ſuperviſors omnium maneriorum ſuorum, &c. in Com, Wilts, 
Dorſet, Berks, & Sonthampt”, & alibi infra regnum Anglie, by them and their Deputies for whom 
they will anſwer, To have and to hold to them for time of their lives. And further by the ſame Deed 
Eranted to them a rent of 20 Nobles per as. iſſuing out of the ſaid Mannor of Sherborn, with diet 
and reaſonable expences for them and their Deputies, equitando & alias occupandy, arbitrio ejuſdem 
Epiſcopi &+ ſucceſſ. ſuorum,aut auditorum eorum : with clauſe of diſtreſs fi debito modo petatzr; and that 
the Gijd Grant was confirmed by the Dean and Chapter, 5 Sept. 28 Eliz, in the life of the (aid 
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"ſito exiſtent. & Papalis recuſans convid. in forma pred. exiftens & remanens, Eccleſia pred. vacavit per 
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Job # Biſhop of Salisbury 3 and that the ſaid office is antiquum officium, and that the ſaid office 
together with the aforeſaid fee of 61. 13 5. 4d. were granted by the atorelaid ohn Biſhop of $.4;,? 
bury and his predeceſſors, to ſuch perſon or perſons quibus fibi placuerit, And ſhewed thedeath of 
Edward Green 3 and that he demandcd the rent, and for want of payment did diftzain, &, Jn bare 
of which Avowry, the Plaintiff pleaded the Statute of 1 Eliz. by which it is enacted, That al] vie 
grants, feoffments, fines, and Other conveyances or eſtates, trom the firſt day of this preſent Par- 
liament to be had, made, done or ſuffered by any Archbiſhop or Biſhop, of any Honors, Callles 
Mannors, Lands, Tenements or other Hereditaments, parcel. of the poſſcthon of his Archbiſhg,, 
rick or Biſhoprick, or united, appertaining or belonging to any of the faid Archbiſhopricks gy Bi. 
ſhopricks, or to any perſon or perſons, &c. as in the Stature. And further pleaded, That neither the 
aforeſaid Office, nor the aforeſaid yearly rent before the ſaid grant, &c. were ever granted by the ſaid 
Biſhop or any of his predeceſſors, for/any longer time then one lite, for which the aforeſaid Brant by 
the ſaid Fob late Biſhop of Sal#bury by force of the ſaid Act was void, &c, Upon which barr to 
the Avowry, the Defendant did demurin Law : And divers dayes it was argued by the Serjeanrs a 
the Bar, and this Term it was argued by the Judges at the Bench, and divers Exceptions were t4. 
ken by theadvowants Councel to the barr of the Avowry. 

- I. That the Avowant in his advowry hath alledged by matter in fa&, That the ſaid Office haq 
been granted to ſuch perſon or perſons as the Biſhop pleaſed, &'c. and the Detendant in his hay 
hath pleaded in-the Negative, That the ſaid Office, &c. hath not been granted but tor life toone gs, 
and therefore he ought to have concluded, & hoc querit quod inquiratur per patriam, but hehath cop. 
cluded all his plea, & hoc paraty eſt verificarez and the Exception was not allowed: for the Ayy. 
ant hath not alledged, That the ſaid Office had been granted, &c. to divers perſons, but to fuch 
perſon or perſons as the:Biſhop pleaſed, and in 4iujundivis ſufficit alterum eſſe verum. 

. 2, Another Exception was taken to the barr of the Avowry, That it doth not appear by the 
barr tothe Avowry, That Fob Biſhop of Sal;;bury the grantor was dead, and it ſhall be intended 


, that he-is alive, becauſe the plea of every one ſhall be taken firongelt againlt him, ambigus reſpyjy 


[6 ] 


contra proferentem eſt accipienda and then if he be alive, the grant of the faid Office to two wasguyd, 
although that never the ſame had been granted to two before, and ſhall bind the Biſhop himſelf for 
his time; as it hath been adjudged in 32 & 33 Eliz, in this Court, betwixt Sale Plaintiff, and the 
Biſhop of Coventry and Litchfield Defendant, in a 2xare impedit; and Paſch. 39 Eliz, betwixt 
Hunt and Singleton: which Caſes you may ſee cited in Lincolz Colledge Caſe, in the Second Part 
of my Reports, Which Caſes were affirmed for good Law by the Court. But the Exception wasnot 
allowed, becauſe it appeareth to the Court, that the ſaid Fohx was not now Biſhop of Salibyy; for 
the Plaintiff in his barr to the Avowry concludes, by which the ſaid grant by the ſaid- obs late Bi- 
ſhop of Salsbury,implying and importing that he is not now Biſhop of Saligbwry, See the likeinpli- 
cations, 13 El.Dyer 304. & 14 EL.Dy.306.b. ſo in10 E. 4.18. b. It in Treſpaſs the Defendant plead 
in barr, That B, leafed to him the land in which, &«. at will, by force of which he entred, andwas 
and yet is thereof poſſeſſed by force of the leaſe at will, it implicth that the leſſee is alive, forit he 
were dead the leaſe were at an end, and then he could not beÞolfeſſed by force thereof. 

. 3+ Another Exception was taken to the Avowry, ſe. That the alledging of the fame tobe aui- 


_ -quum officium, was too general and incertain, but he ought to have preſcribed in it, or ſhewedmore 


certainty than now he hath done: and it was holden a good Exception. And this difference was 
taken betwixt the allegation of the conveyance to the matter,and the matter it ſelf; as in 11 H489, 
there'one to convey him title to a Leet, preſcribeth that he and all choſe whoſe eftate he hath in the 
Hundred have had a Leet, &c. and well ; for the preſcription in the Hundred is but the conveyance, 
and therewith agreeth-19 H. 2. Aion upon the Caſe 51. but when he claimeth any thing which 
lieth in grant 'by preſcription originally and of it ſelf, he cannot preſcribe in by a De eltate; 2 
Littleton holdeth fol. 41. 21 H. 7.15. &c. So when one will plead Cuftom in a town, it ſufficethto 
ſay that it was antiquavilla, and the Cuſtom. Vid. 22 H. 6. Preſcription 4.7. & 6 E. 6. Dyer 71, & 
of an Office, if he claim any thing appertaining to the Office, it ſufficeth to ſay, 20d fuit mi 
quwm officium , but when he claimeth che Office it ſelf, it is not ſufficient to ſay that it is antiquum 


_ officium. . 


[650] 


_ As to the matter jn Law, it was objected, That the ſaid grant made by the late Biſhop of 5*- 
labury being confirmed by the Dean and Chapter, was not reſtrained by the ſaid AR of 1 Bis 
for divers cauſes: 1, That this caſe was out of the words of the AR, for it was not any part ofthe 
poſſetfions of the Biſhoprick, nor appertaining therereunto. 2. They conceived, that nothing is 1t- 
firained but ſuch heriditaments whercof upon a ſeaſe made for three lives or 21 years, accordingo the 
Statute, a rent may be reſerved, for the-words of the A are, Other then for term of 21 years or | 
three lives, &'c. whereupon the old and accuſtomed yearly rent or more ſhall be reſerved; Oc, an 
in this cale no rent can bereſerved. 3. Adifference was taken betwixt an Office in eſſein the right 
of his Biſhoprick, for the ſame, may be ſaid parcel of his poſſeſſions, and ſuch an Office as the Bi- 
ſhop himſelf cannot exerciſc,cannot be ſaid parcel of his poſſeflions. 4. If a grant fortwo lives with 
the ancient fee ſhall by conſtruction of the Statute be refirained, then by conſequence a grant for one 
life onely ſhall be alſo reſtrained ; for by which words or conftruRion ſhall a grant for two lives0 
the ſaid Office with the ancient fee, be reſirained, and not for one life? But it was Reſolved by the 
whole Court, That the ſaid Office for two lives was void againſt the ſucceſſor by the ſaid Actof1E/1s. 

And in the argument of this caſe, four things were contidered: 1. What the Common Law Wi 


before any Statute made thereof. - 2, What alteration the: Statute of 32 H.8, cap. 28. hath made. 


3- What is done by the faid Act of 1 Eliz. And laſtly; If the ſaid grant.to two of the ſaid Office 
ſhall be reft:ained by the ſaid AR of 1 Eliz. againſt the ſucceflor, "i 
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And as to the firſt, it was Reſolved, That at the Common Law the Biſhop with the conſent of 
the Chapter might by their Charters of teoffments, grants or leaſes bind their ſucceffors 3 and there- 
fore ſuch grant to two of the ſaid Office for their lives had been good by the Common Law, al- 
though the ſame were granted to two betore, Whercin was obſerved the Wiſdom of the Sages of 
the Law, That nc ſole Corporation was evcr trufted with the diſpoſe of the poſſeſſions, as toibind 
his ſucceſſors, but in ſuch they ought to have the conſent of others, as the Biſhop of his Dean 
and Chaptcr, the Abbot the conſent of his Covent, the Parſon the conſent of the Patron and'Ordi- 
nary, and fo of the reſt. | | 

As to the ſecond, The Statute of 32 H. 8. hath enlarged the power of the Biſhop, for by this 
AR he may make a leaſe for 21 years or three lives, with divers limitations. 1. That every old 
leaſe be expired within one year, &c. 2. That the land ought to be uſually demiſed to farm by the 
ſpace of 20 years, Oc. and that the Biſhop may do onely by deed indented, following the limitations 
in the Statute, Without the Dean and Chapter. 

As to the third and fourth point, it was Reſolved, That by the Ac of 1 Elis, the Biſhops are 
oenerally reſtrained to any eliate or intereſt of any lands, tenement or heraditament parcel of his 
Biſhoprick, or of any charge or incumbrance out of it, or of any other thing in their diſpolition to 
bind the ſucceſſor, but onely a leaſe for 21 years or three lives, of ſuch lands, tenements and here- 
ditaments which have been uſually demiſed, and upon which the uſual rent ſhall be reſerved accor- 
ding to the ſaid Act of 1 Eliz. And if they make any leaſe of any lands uſually demifed, and re- 
ſerve the uſual rent according to the Statute of 1 Eliz. yet if all the limitations preſcribed by the Sta- 
tutcof 32 H. 8. be not purſued, as if it be not all in poſſeſſion, or that the old leafe be not expired or 
ſurrendred with one year (which is not prohibited by the Statute of 1 Eliz, as it was adjudged in 
Foxe's Caſe) then ſuch leaſe ſhall not bind the ſucceſſor, if it be not confirmed by the Dean and 
Chapter. For the Statute of 1 Eliz. doth not enable any Archbiſhop or Biſhop onely to make any 
leaſe, And ſuch conſtruction hath been made as is aforeſaid, to diſable the Biſhop to do any 
thing (if not to make a leaſe for 21 years or three lives as aforeſaid_) concerning the Biſhoprick to 
bind his ſucceſſor z as the grant of the next avoidance by the Biſhop of another to a Benetice, al- 
though it be confirmed by the Dean and Chapter, is reſtrained by the Statute of x Eliz. to bind his 
ſucceſſor, as it hath oftentimes been adjudged, becauſe it was ſuch an hereditament upon which a 
xent cannot be reſerved : For all that which is not permitted by the Exception, ſc. Other then, &c, 
is reſtrained as to the ſucceſſor by the general purview of the AQqt, But ſuch grant ſhall bind the Bj- 
ſhophimſelf, notwithſtanding that the Statute ſaith it ſhall be void to all intents, conftructions and 


purpoſes; for the makers of the A did intend not onely the advancement of Religion, when the 


Profeſſors of Divinity ſhould have duplicem honorem, (c. honorem reverentie, and honorem beneficentie, 
but alſo the increaſe of good Hoſpitality, and avoiding of dilapidations and theruine of the Church, 
which the ſucceſſor, it the as of his predeceſſor ſhould bind him, ſhould not be able to repair or 
build again: and therefore the A& regarded more the ſucceſſion, than the Biſhop himſelf. See 
Elmer*s Caſe in the Fifth Part of my Reports, and Fewel's Caſe ibid, the Cafe of Ecclefiaftical Per- 
ſons, and Ertrue*'s Caſe, and divers other Cafes upon the Statute of 13 Eliz. cap. 10. concerning 
Deans and Chapters, & c. which Statute is coufin German to this A of 1 Eliz. And theſe words 
in the Act of 1. (Parcel of the poſſeſſions of his Biſhoprick, or united, belonging or appertaining 
to the ſaid Archbiſhoprick or Biſhoprick) And it may be well and fitly ſaid, That the gift and 


| diſpoſition of this office, and all other the like, are belonging to the Archbiſhoprick or Biſhoprick : 


for although the Biſhop by himſelf cannot exerciſe ſuch ofhtice, yet he hath an inheritance in the 
gift and diſpoſe thereof, as it is holden in the Earl of Rutland's Caſe in the Eighth Parr of my 
Reports. And theſe words ( belonging to the Archbiſhoprick or Biſhoprick) ſhall be taken for, con- 
cerning the Archbiſhoprick and Biſhoprick. And therefore if a Writ of Annuity be brought againti 
a Biſhop upon title of Preſcription or otherwiſe, and Judgment be given againſt him upon verdi& 
or confeſſion, the ſame is reſtrained by this A&, becauſe that the Biſhop. is charged with the An- 
nuity in reſpect of his Biſhoprick, and therefore the ſucceſſor ſhall be charged with the arrearages 
incurred in the life of the predeceſſor, as it is agreed in 21 H. 7. 4- 34 E. 3. Scire facias 154. 
48 E, 3. 26. 22 H. 6,10. 33 H.6. 44. And yet the Annuity is not iſſuing out of the Biſhoprick, 
as appeareth in 10 H. 6,10,@ 10 E. 4.10. But becauſe it concerneth the Biſhoprick, and tendeth 
to the diminution of the revenues, and the impoveriſhing of ſucceſſors, it is reſtrained by the Sta- 
tute of 1 Eliz, Then to anſiver the Objection which hath been made, Wherefore a grant of the (aid 
office to one onely ſhould be good. To that it was anſwered, and reſolved by the Court, That if 
the office hath been ancient and neceſſary,the grant thereof with the ancient fee is not any diminution 
of the revenue, nor impoveriſhing of the ſucceſſor, and therefore for neceſſity ſuch grants are by 
confiruction exempted out of the general reſtraint of this At of x. For as Bradon faith, fo. 247. 
Ilud quod alias licitum non eft, neceſſitas facit licitum, & neceſſitss inducit privilegium quod jure priva- 
tur, And if Biſhops ſhall not have power to grant ſuch offices of ſervice and necciſity for the life 
of the grantees, but that their eſtates ſhould depend upon incertainties, as upon the death, tran- 
lation, &', of the Biſhop, then able perſons would not ſerve them in ſuch offices, or at leafi would 
not diſcharge their office with any alacrity, if they have not ſuch certain eſtates for their lives, as 
their predeceſſors had in the ſame offices. But when the ancient office hath been granted to one, it 
Is not of neceſſity to grant the ſame to two, and therefore ſuch grant is not exempted out of the ge- 
neral reſtrajrit, no more than if the Biſhop grant an office with the ancient fee to one, and afterwards 
he granteth it in reverſion to another,the ſame is reſirained by the Statute, becauſe it is not of neceſſi- 
ty. And it the Biſhop grant ſuch offices to two, he migh grant them without any limitation of 
lives, and by conſequence in infinits, And fo if he might grant it to one in reverſion, he might 
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tit to others without any limitationz and by the ſame reaſon he might grant it in tail oy ; 
hich ſhould be altogeher againſt the meaning of the ſaid At of 1 Eliz.. And of ſuch ahi 
was Popham Chief Juſtice, Mich, 44 & 45 Eliz. in Scambler's Caſe. Vide 23 Eliz, Dyer _ 
Horne Biſhop of Wincheſter after the Statute of 1 Eliz, granted to DoGor Dale a rent for = 
out of the Mannor of Waltham pro confilio, &rc. The Biſhop died; Doctor Dale, becauſe Fs 
the rent was void by the death of the grantor, brought an aGion of debt for the arrerages incurreg 
in his life, againſt his Executors: in which two points are to be obſerved; 1, Tha the 
grant Was not void againſt the Biſhop himſelf; the other, That although the rent was iſſuin 
out of the poſſeſſions, and not parcel, it was void by his death. Trinit, 30 Eliz, rote, 346. in 
this Court, The Biſhop of Cheſter after the Statute of 1. Eli. granted to George Bolton one Annuity of five 
Marks per ann, tor his life pro conſilio impenſo & impendendo, which was confirmed by the Dea 
and Chapter, and afterwards the Biſhop died 3 Bolton brought a Writ of Annuity againſ the (ve 
ceffor, and in his Declaration averred, That the predeceſſors of the Biſhop had granted realonable 
fees (but did not aver that this fee had been granted before) and avered, that he was homy conſili. 
arius & in lege peritws and the opinion of the Court was againſt the Plaintiff, and thereforehe ne. 
ver had Judgment.; But there it was reſolved, That although the {aid Biſhoprick was founded of late 
time, ſe, in the time of H. 8. yet grant of offices of neceſſity to one in poſſeiſhon with a rexynyþje 
fee (the reaſonableneſs of which ſhall be decided in the Court of Juſtice in which it ſhall depena) ;; 
good, and as hath been ſaid, exempted out of the general reſtraint of the ſaid Act. And the Coyy 
took no regard to that, that it did not appear, That Ed, Green one of the grantecs died, Fqy 4q. 
mit that he died in the life of the ſaid Biſhop, ſo that now againfi the ſucceſſor one onely hath the 
office 3 yet the grant by force of the ſaid Ad of 1. Eliz.is void as to the ſucceſſors, quia quemalo inchyy.. 
ta ſunt principio,” vix eft ut bono peragantur exitu, & quod initio non valet, tratiu temporis non cg. 
leſcit, And the Statute of 1 Eliz. hath at the time of the grant adjudged it void as to the ſuccefyy 
which no ſucceeding accident can make good : No more than if a Biſhop make a leaſe for four lives 
and onedieth in his life time, ſo that now there are'but three lives, and afterwards he dieth, ye 4 
ſhall not bind the ſucceſſor, although that all other circumſtances required by the Statute of 32K,g, 
be obſerved. TECRRE: enge tes 
- 5- It was Reſolved, That the grant'of any ancient office to one with the ancient fee by a Biſhop, 
ſhall not bind. his ſucceſſor, if it be not confirmed by the Dean and Chapter. . For ſuch grantsaenc, 
as appeareth before, reſtrained by the Statute of 1 Eliz. and therefore remain at the Common Lay, 
and by conſequence ought to be confirmed by the Dean and Chapter. 

Alſo no regard was had by the Court, That it did not appear that John the Biſhop we dead; 
for nuper Epiſcopws doth imply a tranſlation, or other removing , as 'well as death, but it is all 
one; for it he be tranſlated, depoſed, or otherwiſe removed, the grant is void againki the ſuc- 
ceſſor. ; G 

Laftly, although'it doth not appear, that there was any ſuccefſor at the time of the diſtrch (for 
put caſe there was not any-ſucceffor then. made) yet it is not material z for the grant. did deter- 
mine by the death -or removing of the ſaid Fob the Biſhop. And afterwards this term, Judgment 
was given for the Plaintiffs Simox Stanton and Henry Knap, and againſt the faid John Greewho 
claimed the faid office. fIy | | ng to 

Note Reader, The ſubjeR of this Caſe is but ſmall, and the conſequence great; And where by 
force ofan Exception in the Statute of 1 Eliz. any Archbiſhop or Biſhop might with che conſent of 
the Dean and-Chapter convey any of their poſſeſſions to the King, his Heirs and Succeflors, of any 
cftate-whatſoever 3 'Our Sovereign Lord the King that now is, of his Piety and Devotion to Religi- 
on,-and for the Honour of it,-and that ſuch poſſeſſions which were given by his Noble Progenitors 
Kings of England,” ſhould not be converted to private uſes, Hath at his Parliament, and by at- 
thority of the ſame, -refirained-them to make any Conveyance or Eſtate, either to himſelf, or toary - 
of his heirs and ſucceſſors. And fo you will underfiand/what aRs an Archbiſhop or Biſhop my 
do concerning their pofſeſſions'without the aſſent of the Dean and Chapter z and what he muy, do 
with the'afſent of the Dean and Chapter 3- and what he may not do, although they be with theaſſent 
of the Dean and Chapters, ' 


_ FLGLFY 4? A 


745 


— 


Part. X. WWhiſtler's Caſe. | 


Hill. 10 Jac. In the Common Pleas. 
Whiſelers' Cale, 


* 


TN a 2ware Impedit by Fohn Whiſtler Gent. Plaintiff, and John Biſhop of Oxford, and Iſazc 
[ Singleton Clerk Defendant, for the Church of hitechurch in the County of Oxford: The Caſe 
was ſuch 3 Queen Elizabeth was (ciſed of the Mannor of Whiechurch, to which the Advowſon of 
the ſaid Church of Whitechurch was appendant in her Demeſn as of fee in the right of her Crown, 
and fo ſeiſed 24 Aprilis, ninthof her Reign, by her Letters Patents demiſed the ſaid Mannor with the 
appurtenances to IWiliam Smith, except Advowſons of Churches, &c. for 21 years; and afterwards 
the Queen 22 May, 27 of her Reign, reciting the ſaid demiſe of the ſaid Mannor to William Smith, 
with the exception of the Advowſon, made another leaſe in reverſion to the ſaid William Smith 
of the ſaid Mannor with the appurtenances, except the Advowſon, and afterwards Queen Els. dicd 3 
and the King that now is, in conſideration of ſervice, ac ex certa ſcientia &* mero motu, granted to 
Sir George Howme Knight, totum illud manerimm ſwe dominium de Whitechurch in Com. noftro Oxon. 
cum ſuis juribus, membris, & pertin, univerſit. Ac omnia' ©: ſmgula domos, & edificia, &c. & beredi- 
tamenta noftra quecunque predifio manerio ſwe dominio de Whitechurch five alicui inde parcell. quoquo 
modo ſpefan. five pertinen. cuidam Willielmo Smith per literas patentes difie nuper Regine Eliz. ſub 
magno ſigillo ſuo Anglie pro termino 21 anuorum, exceptis que in ciſdem literis patentibus excipiuntur, 
mentionat. fore dimiſſ. ac poſtea per alias patentes, and mentioned the leaſe in reverſion, and in 


which is alſo the like clauſe; Exceptis que in eiſdem liters patentibus excipiuntur, mentionar. fore 


dimiſſa, Ac ulterius de uberiori gratia noftra fpeciali, ac ex certa ſcientis & mero mate noſtris, da- 
mu & concedimus prefato Georgio Howme Militt heredibus & aſſignatis ſuis imperpetunm omnia Of ſite 
gula meſuagia, &c. tenementa predifio maneris five dominio de W bitechurch quoquo modo Jſpecan. 
five pertin*, &c. Dam ulterius, + per preſentes pro nobis heredibus & ſucceſſoribus noſtris, concedi- 
mus prefat. Georgio Howme Militi heredibus & aſſignatis ſuis imperpetuum predifium manerium ſwe 
domitium de Whitechurch, ac cetera omnia & ſingula premiſſa ſuperius per preſentes conceſſa cum eorum 
pertin, univerſis adeo plene & integre, & in tam amplis modo & forma prout ea omnia & fingula premiſſe 
aut aliqua inde parcella ad manus noftras, &c. devenerunt, ac in manibus noſtris jam exiſtunt. 

And if the Advowſon appendant to the faid Mannor of Whitechurch ſhall paſs by theſe Letters 
Patents, or not, was the queſtion. And divers Objecions were made at the Bar that the Advow- 
ſon ſhould not paſs: 1. Becauſe no expreſs mention was made of the Advowſonz and it is en- 
ated by the Statute of Prerogativa Regis, Cap, 15. Quaydo dominus Rez dat vel concedit alicui ma- 
nerium vel terram cum pertin®, niſi faciat in charta ſua vel ſcripto expreſſam mentionem de feodis mili- 
tum, advocationibus eccleſiarum & dotibus, cum acciderint, ad predif. maneriumvel terram pertin”, tunc 
bis diebus Rex reſervat ſibi eadem feoda & advocat. cum dotibws, licet inter alias perſonas non fuerint 
obſervata, . And in this caſe the King made not expreſs mention of the Advowſon. The 2 Rea- 
fon was, That when the King firſt granteth the Mannor of Whitecharch, cum pertin*, without ma- 
king mention of the Advowſon, it is as much in Judgment of Law, as if the Advowſon had been 
excepted in expreſs words 3 and then when by the latter clauſe the King granteth pred. maneriumicuns 
pertin. ac cetera omnia & ſingula premiſſa ſuperims per preſentes conceſſa cum eorum pertin. univerſis, adeo 
plexe & integre.efc. this word (predif.) hath reference to the Mannor mentioned before,which Man- 
nor was granted without the Advowſon 3 and therefore this clauſe being reſtrained by this word 
(predic. and by theſe words (& cetera omnia & ſingulas premiſſa ſuperius per preſentes conceſſa) the 
Advowſon ſhall not paſs : And yet peradventure (as it was faid) if in the ſame clauſe the King had 
granted totrum manerium noftrum de Whitechurch in Com. noſtro Oxon. adeo plene & integys, & in tam 
amplis modo & forma prout idem manerium ad manus noſtras devenit & modo in manibas noftris exiſtit, 

It might paſs. 3.-It was objected, That the original grant is reſtrained by this word (illud ) mane- 
rizm, and by theſe ſubſequent words, exidam Willielmo Smith per liters patentes, exceptis que in eiſ- 
dem literis patentibus excipinntur, mentionat. fore dimiſſa & conceſſa; in which-demiſe to Smith the 
Advowſon was expreſly excepted, and fo upon the matter by this reference the Advowſon is excep- 
ted out of this. grant. The 4.. ObjeQtion was, That theſe words (exceptis que in eiſdem literis paten- 
tibus excipiuntur) ſhall be an exception out of the grant of the King that now is, and thea againſt the 
expreſs exception, the general words afterwards ſhall not paſs it tor contirudtion ought to be made 
upon all the Letters Patents, that one part may ſtand with the other. 

To which it was anſwered and Reſolved by the Court, That when he Kings grant in general 
terms doth'refer to a certainty, it contains as much certainty, as if the cetrtainty had been expreſſed 
in the grant it ſelf, although that the certainty to which the reference is, be not of Record. bur he:h 
n averment by matter in pas or in fact. And firtt was conlidered, what the: Law was in this caſe 


before the Statute of Prerogativa Regis, And it was agreed, That before that Statute, If the King had | 


granted a Mannor to which an Advowſon was appendant, without making mention of the Advow- 
lon, or without ſaying cim pertin”, that the Ad4vow(ſon ſhould paſs. And fo is the Book adjud- 
ged in 43 E. 3. 22, That were the Earl Marſhal was ſciſed of the Mannor of 4. to which an 
Advowſon was appendant, and gave the ſaid :Mannor to King H. 3. to him and his heirs, for 
which gift the King granted to him and his heirs 50 Marks-per annum, till he was infeoff:4 of {0 
much land, as fully and eatirely as he had che Mannor of 4. of his gittz and afterwards Kinz H. 3. 
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e ſaid Mannor of A. to which the Advowſon was appendant, without ſaying cum pert; 

Jt 7 Earl Marſhal and his heirs for the ſame 50 Marks, and becauſe t hat the _ arm 
worth by 51. rendrings þ pes annum; &c. And although the, grant of. King H, 3. ſpake _ 
de pertin”, nor of his fees, nor of Advowſons, yet it was adjudged that the Advowſon thould 
paſs. And Mowbray Chiet Juſtice rchearſed, although King Fl. 3. hath givcn the Mannor Withour 
ſaying cam pertin”, at which time the Advowſon paſſed by the Kings gitr, as by the gitt of another 
common perſon 3 and all times before the Statute of Prerogat. Regs, which Statute was jp the 
time of the Grandfather ofthe King that now-is : So that at all times betore the Advowlon ſhaj paſ; 
by ſuch. gift. - For which cauſe Judgment was given, That by the {aid grant of King F, 3. of the 
Mannor. the Advowſon-ſhould paſs. And fo there it is tiolden, That betore the faid Statiite thit 
by the Kings grant of a Mannor, the Tenure by Eſcuage ſhall paſs. 'And:all this is proyeg by the 
A it ſelf, which A& hath altered the Common Law. for the words of it are, Tunc biy Jie, ret 
reſervat ſhi eadem feoda & advoeation, Ecclefie, &c. and the book ſaith fo it is proved by the ry 
(hiis diebu ) began the;Prerogative. And therewith agreeth 44 E. 3-20. That by-koffinent of 
the Mannor by the Common Law, without ſaying cum pertiz, the Advowſon: ſhould pag, and 
although the feoffment. be by word, the Advowſon ſhall paſs. And therewith agrecth the bogk in 
39 E. 3.21. that before this Statute the Advowſon ſhall pals. Vide 19 E, 2. Br, 844, 88.7.4. 
18 E.3.15. And it is to be obſerved;. Ehat the Act of Prerogativa Regis doth not refirain bucthe 
ſaid three caſes, ſc. Advowſons, Knights ſervices, and.thet Endowments of women. For a Lect ſhall 
paſs without exprefs mention, or words equipollent, as it is holden in 18 H. 6. 1 2. fo ſha} paſs a Fo. 
reſt appendant to an Honour, .as it is agreed in 26 Aſp. 60. the fame Law of a Corrody appenday 
to the Patronage of a Priory, as appeareth'in' 26 Aff; p.'63. and fo of the like. Alſo the words of 
this Act are, 2xando Dominus Rex diz-pel concedit, and'therefore in caſe of Reſtitution, Advowoons, 
and Knights Services, ;ſhall paſs without.cxpreſs mention of them, or words equivalent, xin1j. 
very to heirs. 2+ In reſtitution of the Temporalties to the ſucceffor of a Biſhop, and the like, zi 
E. 3.5. 27 A(ſ. 48. Plo. Com. the Lord Berk/ey's Caſe: 251, 252, 20 Eliz, Dyer 306. Bu ther 
Thorp Chief Juſtice ſaith in the ſame plea, That if a Mannor to which an Advowlon is appendathe 
in the Kings hands by cſcheat or by purchaſe, if the King at this day (after the faid At of Prongy. 
tiva Regis) giveth the. Mannor to a-man as intirely as ſuch a one held the ſame before it came tothe 
Kings hands by way of eſcheat 3 or as fuich a one held it who enfeoffed us, that the Advowſon ſhall 
paſs without ſaying in the grant, cam frodis & advicationibus, and the caufe is, becauſe the La 


doth intend that in ſuch cale the King is informed of his right: quod curia conceſſit; ' By whichit is 


to be obſerved, 1. That although the reference in the Kings grant be to matter in pais or in fiR,that 
if the truth be, that the Advowlſon be appendant that it ſhall paſs, for in Judgment of Lay it is 
equivalent to an expreſs mention of the Advowſon (as the Statute ſpeaketh) in the grant. 2, Al- 
though the Kin grant the Mannor onely as entirely, &c. yet the Advowſon ſhall paſs, And there- 
with agreethe b; 1 Datcie's Caſe, That, if a man hath a Mannor to which an Advowſon is appen- 
dant, and Franchiſe to have fortcitures and other franchiſes within the Mannor, and afterwads the 
Mannor cometh to the King by forfeiture of War, and afterwards the King giveth the Mannortohold 
with the Franchiſes which were alwayes belonging to the ſaid Mannor as ſuch a one held, heſhould 
have the Franchiſes. _ And there Sir #illiam Herle ſaid, That it ſhall be anew grant, for theFran- 
chiſes which lay in point of Charter were come to the Crown. In which firſt is to be obſerved, That 
ifa man hath a Mannor, in which Mannor the owners thereof have had Franchiſes which liein point 
of Charter, as forfeitures for Treaſon, and the like Royal Franchiſes 3 and afterwards the Mannor 
with the Franchiſes cometh tothe Kings hands, and the King granteth the Mannor with the forftitures 
of Treaſon and other Franchiſes which were appertaining to the ſaid Mannor as ſuch a one held, That 
all the ſaid Franchiſes ſhould paſs, and theſe words (which were appertaining to the ſaid Manur) ball 
be taken in this ſenſe, which were lawfully. enjoyed within the ſaid Mannor, as entirely asſuchzone 
had them. And yet according to the firi propricty of the words, ſuch Franchiſes could not beap- 
pertaining to the Mannor. But ſuch confirudtion that ſhall make the true intention of the Kingexpret 
ſed in his grant to take effeR, is for the Kings honour, and fiands with the Ruleof Law. And there- 
fore this word (appertaining) ſhall in ſuch caſe of the Kings grant be taken ont of the proper ligni- 
fication. 2. It is to be marked, that in the ſame caſe ſuch Franchiſes which lay in point of Char- 
ter ſhall paſs as by a new grant, 4 fortiori Franchiſes appendant or pertaining to a Mannor, 45 Ad- 
vowſons, Fairs, Markets, Warrens, & c. (which alwayes continue in being, and are never extin@ in 
the Crown) ſhall paſs.It.is ſaid-in Plo, Com, 12. in Fogaſſe's Caſe, If the King at' this day grant 0vct 
certain lands which have come to his hands before, and further grant to the grantee zales libertates, 


' privilegia, juriſdiGiones, &c, that he had who was laſt ſciſcd of the lands, where the King knoweth 


not the certainty of the libertics and priviledges, yet the grant is good enough, and the Patentec may 
enquire what liberties and priviledges the other had before 3 and foraſmuch as this incertanty "= 
be reduced to a certainty by enquiry or circumſtance, the grant is good. V. the Caſe of the Abbot at 
Mercella in the 9 Part of.my Reports, | 18 Eliz, Dyer 350, 351. * IRS; 

As to the ſecond Objedtion, It was anſwered and Reſolved, That it is true, That if the ſaid ns 
of adeo plene & integrs had been omitted, &c. that then the Advowſon had not paſſed by the fi p 
clauſe, but by the addition of the latter clauſe, all the parts of the Letters Patents raking effec at - 
time,the Advowſon ſhall paſs as appendant: and this word (predi®.) dothnot refirain the goes + 
the Advowſon, but deſcribeth what Mannor itis; and then the adding of theſe words (4dto p/n 
integre © intam amplis modo & forma) expreſs the Kings intent to pals it as intirely as che Mann! 
came to his hands, or otherwiſe the ſaid words adeo plene, &c.) thould not take their right 20d 


genuine effect. And it was never ſeen in any Letters Patents, that the ſaid words, adeo Pore 


nated by A of Parliament,” Ano 32 H 
St. Michael then laſt paſt for 21 years, by force whereof they entred, and were thereof poſſeffled 
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integrs, & 6. came in the tirſt clauſe of the grant, but is a new clauſe by it felt >and then-in the laſt 
clauſe, this word (predi8.). is alwayes added; and fo in truth» was the caſe rtr118\Eliz-Dyer 350, 

51, For it appeareth by the Letters Patents by. Queen Elizabeth mentioned in the-faid:Caſe, Thar 
the Rectory: of Weſtbodwin, to which the Advowſon of the Vicaxage was appendant,- ecarhe tothe 


King by.ch&-attainder, of E. for Felony, and -was concealed the Queen Elizabeth granted ifv-.. 


; 


2am ilam Refioriam de W. in Com, IWilts.\cum ſus juribus, membris & pertin; univerſis, nee: now ombiia ” 


& ſmguds menace, &c. & bereditamenta pareell, ſpetions fie: pertin, 'difis Refiorie :' Et! wlteri- 


u.iO:0s: , Conceſſanus pred. Redtoriam cum pertin. ceterdque-premiſſa oum privy pdro plens &intryy2* 
+ in tan ampli modo & forma, quantetate &i qualitate pirout, 05'c. rhe'Fclon- had it and as ie came 
| . And-it;was'adjudged that the: Ad vowſon did pa withouttewprefsbr ſpecial mention, ! 


to ber hands; 1dge vb Meas. prep vie 
Re words Were ex certa ſcientia & mero motu, and ſo the: Queen was notideceived.' Which be- 


ing + Judgment-in therpoint.conſonant to che Reſolution-irvolditime, and'agreeing with cottnion 
experience and opinions.of Learnedimen; the ſame! was: not worth any: queltior-t bermizds of fe, 
And thereupon! it was concluded, Fhat if the King: hath the. Mannorof\P, inthe County» bf Noru 
thumberland, and ſome of therents and ſervices extend 'imto:Cumberland,. andthe King granteth/the 
Mannor. ofi D. in the County of Northumberland, & onmia: & fingula meſuagid, &c, reddirus," ferv;- 


tia, &\hereditamenta in. ditio:Comitatu-Northumberland ſes alibi [parcell. predii'manevit; &t.-'\ That - 


the rents'and ſervices in; the County of: Cumberland:ſhali;paſs: for (predid@ is but'a deſcription 
of the Mannor, and theſe words, (aut alibi) ought:to have ſome effect; * *Amd therefore i-as munch 
that in ſuch. caſe all parts of:the Charter;take: effect. at one'time, theſe wofdsi (ma-altb5) fhill be in 
Judgment;of (Law; annexed-tothe firſt clauſe, and ſhall be'of ſuch effeckavif.the! Ring hai/granted 
the Mannorof D. and: all xerits-and ſervices,parcel of the faid'Mannoridthe County of Norelſewhere Y 
and that, ſtands with the Ruleof good conſtruction, ſc. tomake'all the worts:of the Leteers'Patents, 
according; to'the truce meaning of. the King'exprefſed in hem torake effedtzv:1'! » 1 et 
As, to. the third Objecon, Although that:the firſt clauſe of che grant{dotH refer'to the demiſe-in 
which;the Ad vowſon is Wcepted 3. yet by:tlie:middle clauſe all tenements; #e,- appertaining/to the 
Mannor are granted; and the laft clauſe granteth the Matinor with the appurtenances, &c.' adeo'ple- 
1:&"integre, ſo'that the'anſwer to the ſecond Objection, anfwereththisalſs,.- 
Asto the fourth ObjeQion, it was Reſolved: without arly: difficulty, 'that the Exception ſhall be 
extended; onely to leaſes-recited,and not to be any exception out of the Letters/Patemsof the'fet ſims 


ple; And. accordingly Judgment was given that the Advowſon ſhould'paſs.' 
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© The Caſe of the Wardens of the: Church of St. Savjours _ » 1. 
5 FR in Southwark. | E1 ooke 
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[* an Information of Intruſion preterred:'in :the Court of Exchequer by the Kings Attorneys 
General, which is entred Hill. -5 Fac. Rot. 1214 againſt: Thomas Havoy, Fobn' Marſhal: Abraham 
Green, and others, for intruding into the ReQory of the Pariſh Church of St. Saviour in the County 
of Surrey, 9 Oftcb. 3 Fac. &c, Upon Not guilty pleaded, the Jury gave a ſpecial Verdi to 
this effe&:; Thar Queen Elizabeth was ſeiſed of the ſaid ReQory in her demeſn as of fee in the 
right of her Crown, and by her Letters Patents dated 22 Feb. 27 of her Reign, granted to the 
Wardens of the Pariſh Chugch of St. Sexjorer of Southwark (who by.ſuth/Name were Incorpo- 


I 


8: and 'f& fourld). the faid* Re ory from the Feaſt of 


and afterwards the ſaid Queen by. her Letters Patents bearing: date the 28 of Novemb.. in the 33 
year of her Reign, reciting the ſaid leaſe, per predifias literas patentes port. dat. 22 Feb, anno nuper 
Reg, 274 confet” : quas quidem literas patentes, & totum ftatum, titulum, _— terminum annorum 
adbuc futur.; de & in: premiſſs, dileifubdit. not#i Tbomas Norton, 8c: gardian 
nchialis modo habentes, 1.4 praſens.peſſidentos nabis-ſurſurk reddiderant-eX'reflituerunt tancellan 
quem quidem ſurſum redditionem, gecettanus-per preſenter; ſeidtio-igitur quodiad bumilem petitionent 
gardianorum &. parochianonumt difie Eedlefie ſan}, Saluatoris de: $ outhwark,, tam in conſideratione'fur- 
Jum redditionis predifi; quam in conſiderations quod predits, uuper gardiani Fcelefie parochial, preditt. 
tot datum. dictarum noſtrarum. literarum patentium ſuperins 'mentionat"', \'unam ſufftcientem” dymum 
Prom Or convenientem: pro Schola\Grammaticali -ibidem tenend, infra parochiam- ſaniii Salvatoris' pre- 
a, pro eruditione pucrorum cjuſdem parochia ſumptibus eorem & exptufis erexerunt & edificaverunnt, 


Aeon Froiifine 201. Jegalis.\monete Anglie ad recaptum-Scatcarii noftri ,” ad ufum noſtvulm+- per pre- 
' fator modo. gardianos ſolat?, demiſe the-faid Rectory: to thie ſaid 'Thomas Norton, &c. "tw Wardens 


the ſaid Church, from the Feaſt of the Annunciation of bus Lady laft pit for the term of 5Oyears3 
Fo farther found » Chat the ſaid: Wardens; at:the time of the making'df the'faid leaſe for 50' years, 
urendred,:and. yielded up the ſaid Letters Patents of: 27'Eliz. to be'cancelled, 'ari@ then paid to 


ne Officers: of the Court of Chancery:the Fees for the canceling of themi- and a vacat of the enrol- 
{ Rent, of them; and that they then were poſſeſſed of the refidue of the aid term of 21 years, 
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e ſaid Mannor of A. to which the Advowſon was appendant, without ſaying cum pert;,o 
- Ay Earl Marſhal and his heirs for the ſame 50 Marks, and becauſe that the —" ones ws 
worth by 5]. rendringeg pes. anmums &c. And although the, grant ot. King H, 3. ſpake _— 
de pertin', nor of his fees, nor of Advowlons, yet it was adjudged that the Advowſen thoulg 
paſs. And Mowbray Chict Juſtice rchearſcd, although Ring H. 3. hath given the Mannox Without 
ſaying cm pertin”, at which time the Advowſon paſſed 'by the Kings pitt, as by the gift of another 
common perſon; and all times before the Statute of Prerogat. Regs, which Statute wa jn N 
time of the Grandfather ofthe King that now is : So that at all times betore the Advowlon ſhallpug 
by ſuch. gift, - For which cauſe Judgment was given,: That by the ſaid grant of King H. 3, of th 
Mannor, the Advowſen-ſhould paſs. And fo there it is holden, That betore the ſaid Statute, this 
by the Kings grant of a; Mannor, the Tenure by Efcuage ſhall paſs. And all chis is proveg by the 
AR it ſelf, which A& hath altered the Common Law: tor the words of ft are, Tunc big diebys res 
reſervat ſbt eadem feoda & advoeation, Ecclefie, Oc. and the book ſaith fo it is proved by the Words 
(his diebw ) began the;Prerogative. And therewith agrecth 44 E. 3.20. That by:koffinent of 
the Mannor by the Common Law, without ſaying cam pertiz, the Advowſon: ſhould pag, and 
although the feoffment, be. by word,; the Advowlon thall paſs. And therewith agrecth the bock ” 
39 E. 3.21. that before this Statute the Advowſon thall pals. Vide I9 E, 2, Br, 844, 8 H.7.4. 
18 E,3.15. Andit is tobe obſerved; Ehat the AQt of Prerogativa Regis doth not reſirain bur the 
faid three caſes, ſe. Advowſons, Knights ſervices, andthe Endowments of women. For a Leet aj 
pals without exprefs mention, or words equipollent, as it is holden -in 18 H. 6. 12. fo ſhall paſs af. 
reſt appendant to an Honour, .as it is agreed in 26 Afſ. p. 60. the ſame Law of a Corrody appenday 
to the Patronage of a Priory, as appeareth:in 26 Af]; p.'63. and fo'of the like, Alfo the words of 
this A are, 2xando Dominus Rex das wel concedis, and therefore in caſe of Reſtitution, Advowſgrs 
and Knights Services, ſhall paſs without.cxpre(s mention of them, or words equivalent, vinLi- 
very to heirs. - 2. In reſtitution ofthe Temporalties to the ſucceffor of a Biſhop, and the like 41 
E. 3. 5.:.27 Afſ. 48. Plo, Com. the Lord Berk/ey's Caſe: 251,252. 20 Eliz, Dyer 306. Bit there 
Thorp Chicf Juſtice-faith in the ſame plea, That if a Mannor to which an Advowlſon is appendanthe 
in the Kings hands by cſchcat or by purchaſe, if the King at this day (after the faid Act of Prog. 
tiva Regis) giveth the Mannor to a-man as intirely as ſuch a one held the fame bctore it came tothe 
Kings hands by way of eſcheatz or as fuch a one held it who enfeoffed us, that the Advowſon ſhall 
paſs without ſaying in the grant, cam feodir & advicationibus z and the'cauſe is, becauſe the Lair 


- doth intend that in ſuch caſe the King is informed of his right ; quod curia conceſſit; ' By whichit is 


to be obſerved, 1. That although the reference in the Kings grant be to matter in pais or infid,that 
if the truth be, that the Advowlſon be appendant that it ſhall paſs, for in Judgment of Lay it is 
equivalent to an exprefs mention of the Advowſon (as the Statute ſpeaketh) in the grant. 2, Al- 
though the Kin grant the Mannor onely as entirely, &c. yet the Advowſon ſhall paſs, And there- 
with agreethe 7% 1 Darcie's Caſe, That, if a man hath a Mannor to which an Advowſon is appen- 
dant, and Franchiſe to have forfcitures and other franchiſes within the Mannor, and afterwards the 
Mannox cometh to the King by forfeiture of War, and afterwards the King giveth the Mannortohold 
with the Franchiſes which were alwayes belonging to the ſaid Mannor as ſuch a one held, heſhoull 
have the Franchiſes. , And there Sir #illiam Herle ſaid, That it ſhall be anew grant, for theFran- 
chiſes which lay in point of Charter were come to the Crown. In which firſt is to be obſerved, That 
ifa man hath a Mannor, in which Mannor the owners thereof have had Franchiſes which leinpoitt 
of Charter, as forfeitures for Treaſon, and the like Royal Franchiſcs ; and afterwards the Mannor 
with the Franchiſes cometh tothe Kings hands, and the King granteth the Mannor with the forſtitures 
of Treaſon and other Franchiſes which were appertaining to the ſaid Mannor as ſuch a one held, That 
all the ſaid Franchiſes ſhould paſs, and theſe words (which were appertaining to the ſaid Mann) [ll 
be taken in this ſenſe, which were lawfully. enjoyed within the ſaid Mannor, as entirely asfuchaone 
bad them. And yet according to the fri propricty of the words, ſuch Franchiſes could not beap- 
pertaining to the Mannor. But ſuch conſtruction that ſhall make the true intention of the King exprel- 
ſd in his grant to takeeffe, is for the Kings honour, and ſtands with the Ruleof Law, Anil there- 
fore this word (appertaining) ſhall in ſuch caſe of the Kings grant be taken ont of the proper fignt- 
fication. 2. It is to be marked, that in the ſame caſe ſuch Franchiſes which lay in point of Char- 
ter ſhall pals as by a new grant, 4 fortiori Franchiſes appendant or pertaining to a Mannor, 3 Ad- 


 vowſons, F airs, Markets, Warrens, & c. (which alwayes continue in being, and-are never extin@ in 


the Crown) ſhall paſs. It.is ſaid in Plo, Com. 12. in Fogaſſe's Caſe, If the King at this day grant 0c! 
certain lands which have come to his hands before, and further grant to the grantee tales libertates, 


 privilegia, juriſdifiones, &c, that he had who was laki ſciſed of the lands, where the King knoweth 


not the certainty of the libertics and priviledges, yet the grant is good enough, and the Patentee may 
enquire what liberties and priviledges the other had delves and foraſmuch as this incertainty May 
be reduced to a certainty by enquiry or circumſtance, the grant is good. V. the Caſe of the Abbot ot 
Mercella in the 9 Part of.my Reports, | 18 Eliz, Dyer 350, 351. Fea . 

As to the ſecond ObjeRtion, It was anſwered and Reſolved, That it is true, That if the (aid cul 
of adeo plene & integre had been omitted, &&c. that then the Advowſon had not paſſed by the nm 
clauſe, but by the addition of the latter clauſe, all the parts of the Letters Patents taking effeQat - 
time,the Advowſon ſhall paſs as appendant: and this word (predi®.) dothnot refirain the paſſing 


- 


the Adyowſon, but deſcribeth what Mannor itis; abd then the adding of theſe words (adeo pot 
integre & in tam amplis modo & forma) expreſs the Kings intent to pals it as intirely as the Manno 
came to his hands, or otherwiſe the ſaid words adeo plens, &c.) ſhould not take their right and 


genuine effect. And it was never ſecn in any Letters Patents, that the ſaid words, 440 Poem 
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inteers, &e. came in the firſt-clauſe of the grant, but is a new clauſe by it ſelf:and then-in the laſt 
clauſe, this word (predid.) is alwayes added; and fo in truth: was the caſe rir119\ElizoDyer. 350, 

51, Far it: appcareth by the Letters Patents by. Queen: Elizabeth mentioned in the: faid:Cale, That 
the Retory: of eſtbadwin, to which the Advowſon of the Vicarage was: appendant;- earhe toithe 


King by ch6attainder , of E.. for Felony, and was concealed) the Queen Blizabeth granted inv-.. 
2am alam Refioriam'de W. in Com, Wilts.\cum Jus juribus, membris & pertit. univerſis, nee non oma” 


Hh ſngula 1meſnagja, &c. & bereditaments pareell, ſpeciuns fide: pertin, difie Reviorie :; Et! blteri- 


us i@:6a 1  Conceſſives pred. Reftoriam cum periin. ceterdgue- premiſſa 0m provi wdeo plene Einteyye" 
Fo in tam amplis modo &'' forma, quantetate & qualitate .jiroutl, «pe. 'the!Felomhad-it-and-as it ctme' 


toher hands.;  And-it was adjudged that the Advowſon did pa; wichouttxpteſsbr ſpecial gentiori, : 
Alſo.the words Were ex certa ſcientia & mera motu, and ſo the Quicen was not1deceived Which be-- 
ing + Judgment in therpdint::conſonant to. the Refolution-iwolditime, wr. with'cotyrion 
experience and opinions:of Learnedimen; the ſame! was! hot /'worth :any/ queltiors-t be rriadls of te; 
And thereupon; it was concluded, That ib the King: hath: the. Mannorof'P/ inthe County*df'N4p 
thumberland; and ſome of therents and ſervices extend imto'Cumberland,. and the King grariteth/the 
Mannor. of\ DN. in the County of Northumberland, & onnia. © fingula meſuagid, $cc,- reddirus,” ferv;- 


tia, &\hereditamenta int dio. Comitatu:Northumberlaid ſea alibi |parcell, predifii'manevit; &%.-"\ That - 


the 'rents and ſervices in the County of: Cumberland:ſhalipaſss for (predict )-is but/a defctiption 
of the Mannor, and theſe words. (ant. alibi) oughtto have ſome effect; ' /Ant therefore in-as'ntitich 
that in ſuch. caſe all parts ofthe Charter;take: effect. at one'time; theſe/wofds! (m-ltb5) hill be in 
Judgment,of \Law: annexed-tothe firſt clauſe, iand ſhalbbe of ſuch effechavif-chei Ring hat/granted 
the Mannor.of D. and:all xents-and ſervices,parcelot theſaid'Mannoriic the County ofNorelſew cre; 


and that, ſtands with the:Rule of good conſtruction, ;ſc. tomake'all the worts:of the Letters Parents, 


according, tothe true meaning of. the King'exprefſed in etrere} to take eff6@795:1'1 5 100 
_ As, ta. the third ObjeciMn, Although thavithe firſt clauſe bf che granc{doth refer'to the demiſe-in 
which;the Ad vowſon is Wecepted 3. yet by:the:middle clauſc-all tenements; Se, appertaining/to the 
Mannor are granted; and the laſt clauſe gratiteth the Matinor with the appurtchances, &c.” adeo'ple- 
1t&rintegre, {o:that the'anſwer. to the ſecond Objection, anfwereththisalfs,-- oo 
,Asto the fourth ObjeQion, it was Reſolved: without ary: difficulty, 'that the Exception ſhall be 
extended; onely to Icaſes-recited,and not to be any exception out of the Letters'Patens of the'fet ſim? 
pk. And accordingly. Judgment was given that the Advowſon ſhouldipaſs,* 0 LY 
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General, which is entred Hill. 5 Fac; Rot. 1214 againſt: Fhomas Havvy; John Marſhal: Abraham 
Green, and others, for intruding into the ReQory of the Pariſh Church of St. Saviour in the County 
of Surrey, 9 Oftch. 3 Fac. &c, Upon Not guilty pleaded, the Jury gave a ſpecial Verdi to 
this effe: That Queen Elizabeth was ſeiſed of the ſaid ReRory in her demeſn as of fee in the 
right of her Crown, and by her Letters Patents dated 22 Feb. 27 of her Reign, granted to the 
Wardens of the Pariſh Chuxch of St. Sawjour\of Southwark (who byſuthi/Name were Incorpo- 
nted by A of Parliament,: Ann 32 H8) and \ fold the ſaid ReQory from the Feaſt of 


St. Michael then laſt paſt for 21 years, by force whereof they entred, and were thereof poſleffed; 


and afterwards the ſaid Queen by her Letters Patcnes bearing:date the 28 of Novemb.. in the 3 3 
yearof her Reign, reciting the ſaid leaſe, per predifias literas patentes port. dat. 22 Feb, anno nuper 


i. 274 confef* : quas quidem literas patentes, & totum ftatum, titulum, —_— terminum annorum 
Ian 


adbu Futur.; de & in: premiſfje, dilediſubdit.. noftii Thomas Norton, &c: gardiani difiz Ecclefie þ 
nchialis modo habentes, a> preſensipeſſidentes nebis-furſunk reddidernnt-O\\reftituerunt canceland}, 
quam quidem ſurſum regditionem;geceftamus-per preſentes;, ſciatioigitur quod'ad bumilem petitionent 
gardianorum &. parocbianonumt difie Ecaldfie ſand}, Salvatoris de: Southwaik,, tam in conſideratione fur. 
Jum redditionis. predifii quam' in conſiderations quod prediti. nuper gardiani Feelefie parochial, prediti. 
of datum. dictarum noſtr arum. literarums patentium ſuperins mentionat*\, \'unam ſufficientem*" dimum 
fon & convenientom: pro Schola\Grammaticali -ibidem tenend, infra parochiam- ſaniii $alvatoris' pre- 
wa, pro eruditione puerorum ejuſdem parocbie ſumptibus ebrum & exptuſic trexerunt & edificavernnt, 


 Necnon prorfine- 201. Jegalis.\moneteAnglie ad receptiom-Scatcarii noftri , ad" ufum” niſftviim* er pre- 
' fator nodo-gardianas ſolar? demiſe: the-faid ReQory. to thie ſaid 'Thomas Norton, &c. (nel lu 


the ſaid, Cuuch, from the Feaſt of the Annunciation of du# Lady laf#pift for the term'of 50 years; 
Fon rthex found, that the ſaid: Wardens; at:the time of the making'df the'ſaid leaſe for 50: years, 
nendred.;and yielded up the ſaid Letters Patents of' 27'Bliz. to be'cancelled, *ari@ then paid: to 


the Officers of the Court of Chancerythe Fees for the canceling of them! arid a vacat of the enrol- 


Rent, of them; and that they then were poſſeſſed of the-refidue of the aid” rerm of 21 years, 
| Fifffs2 | but 
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* but no Vacat was made of the enrolment of the ſaid Letters Patents 3 ard that the ſaid Defengz,s; 
pod porn being Wardens, have cntred into the ſaid Rectory by force of the ſaid leaſe Ped nn 


o And if the entry of the Defendants and Guardians was lawful or nct, was the queſtion, 

' And this Caſe was often-argued at-the Bar in ſundry ſeveral Terms, ar.d row this Ter it Was ar 
gued by Sir Ed, Bromley, Sir James Altham, and Sir George Snigge, Barons of the Exchequer and 
Sir Laurence Tanfield: Chief Baron: And in this Caſe three Points were Reſolved. , 

1, That there. needeth not any actual ſurrender in this caſe, becauſe that theſe words, mods hy 

bentes. & ad preſens poſſidemes, &c. prove, That at the time of the making of the ſaid Letters Pal 
rents,, the Church- wardens of the ſaid Pariſh had the ſaid term of years in them; and therefore it'ex- 
preſly appeareth, that the King's intent was not that they ſhould make any ſurrender before the Pa 
tent, but that by accepting of the Letters Patents, they having the term then in them, their cltate 
for.years ſhould be ſurrendred. And. where the words are ſurſum reddiderunt, & voftitueryn; F* 
in the Preterperfe tenſe, it is obſerved, That the words are, modo habentes & ad preſen; Pofhdente 
ſurſum reddiderunt & reftituerunt, Oc. which is true in confiruQion of Law: for in Judgment of 
Law the ſurrender doth precede the new teafe 3 and in many caſes the PreterperfeQ tenle is put for 
the Preſent.tenſe, as Dedimus & Conceſſimus, for Damus & Concedimus, &c. To which ſunender in 
Law. the King expreſly agreeth by theſe words, quam guidem ſurſum redditionem acceptamy, id 
the King is not deceived thereby, nor prejudiced in eſtate, intereſt, vaJue; or remedy, Ang q. 
though the leſſees were a Corporation repate of many, and could not make an EXPreſs ſur. 
render without Deed in Writing under their Seal 3 yet they might by an a& in Law ſurrender their 
term without writing , for fortior & potentior eft diſpoſitio legis quam hominis, as in 37 H.6,16, 1 
man hath intereſſe termini pro termino annorum to begin at Michaclmas, he cannot expreſly ſurrender 
chis intereſt, But if. he taketh a new leaſe for years, this acceptance is a ſurrender in Law ofthe 
firſt leaſe. So if a Prior with the conſent of his Covent maketh a leaſe for years rendring rex; jf 
the Prior by deed expreſly releaſeth the' rent and dieth, the ſucceſſor "I recover the atages; 
but if the Priot had ouſted the leflee and died, this diſcharge in Law ſhoull diſcharge the rentwhich 
incurred during the ouſt againſt the ſucceſſor, as it appeareth in 34 H.6. 21. 6 

. And this conftruction and no other ſtands with ;the meaning of the. Letters Patents, 'But if 
two conſtructions may be made of the Kings grant, then-the Rule is, When it may reccive two 
conſiruQions, and' by force: of one conſtruGion the grant 'according to the Rule of Law maybe 
adjudged good , and by .another it ſhall be taken to' be void : then for the Kings honour, and for 
the benefit of the Subjet , ſuch conſtruction ſhall be made, that the Kings grant do take fc, 
And therewith agreeth Sis Joh» Molins Caſe in the eighth Part of my Reports, + ' 

2, It was Reſolved, That the delivery made by the Wardens of the ſaid Letters PatentsinChan- 

cery to be cancelled, &c. ( which was part of the conſideration ) by their hands without wiiting, 


was ſufficient, and as much as they ought to do 3 and it belongeth to the Lord Chancellor a his 


Officers to have cancelled them, and: every one ought to do what belongeth' ta him to do, 
3. It was Reſolved, That the finding of the payment of 20 /. needed not be found, which was 
one of the conſiderations of the leaſe 3 for the ſame is but a ſum of mony in the perſonalty, and afir- 


med by the King to be paid and ſatisfied in time before the Patent,and fo perſonal conſidentimeae ' 


cuted 3 and therewith expreſly agreeth 37 H. 8. Br. Patents 4. ks” 
Note, Reader, I have ſeen divers Letters Patents\made upon like conſideration, and having 
ſuch words, modo babens & poſſidens, and in none of them any aQual ſurrender made, Ste Bo- 
wicks Calc in the fifch Part of my Reports ; and ſee Altonwoods Caſe in the firfi Part'of ty Rt- 
ports 3 betwixt which Caſe and the Caſe at Bar a difference appearcth, os 
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Mich. 10 Jac. In the Common Pleas. 
| The Caſe of the Marſhalſea. 


Ichard Hall 


t an ation of Treſpaſs of Aﬀault ,- Battery, Wounding and Falſe Impti- 
,. ſonment againſt Villiam S1anly, Wiliem Richardſon, and Roger Cante, That they 1 pou of 
Regis, did affault, hurt, .wound and imprifon, and detained him in priſon for the ſpace if vr 
moneths, .&c, The Defendants as to all the Treſpaſs , but the Afault' and Imprifonment, a0 
pe him in;priſon, pleaded Not guilty.”+. And as to the Afſault and Impriſonment, 9*- the 
aid William Stanley and Williem Ricbordſon faid,” That the Court of our Lord the Kibg, called Tir 
Court of Marſhalſea of the Kings Houle, isan ancient Court of the King and of his Progenitors _ 
of England; and thatthe. ſaid: Court is. holden; and time our of mind was holden, and uſed to ® 


holden within the verge;&c. before the Steward of the Court of Marſhalſea, and the Marſhal of * | 
Kings houſe for the time being. and that the ſame Court time out of mind had JuriſdiQtion rohol , 


Pleas of Treſpaſs, and Treſpaſs upon the Caſe. done within the ſaid houſe, and the verge of 
houſe and for all the ſaid time within the ſaid Court there were tam quidem Mariſcal* Mi febs 
hoſpitit pred' quam quidam Officiarizs, called le Boſton, within the verge of the ſaid houſe: . 
ſaid Steward of the Marſhalſea of the Kings houſe, and the ſaid- Officer de ts Bafton for . 

time being, arc, and for al the time aforcſaid were Officers and Miniſters of the ſaid Coutt = 
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Part X. The Caſe of the Marſhalſca. 


that all Writs and Precepts are directed, and for all that time were uſed to be direQed to the faid 
Marſhal of. the Marſhalſca; and that the ſaid Marſhal of the Marſhalſca by himſelf, and the faid 
Officet d# Ia Baſton, by his command by word have, and for all the time aforeſaid. had and nſed 
to haye the execution and return of all and ſingular Precepts and Warrants whatſoever-iſſuing out 
of the aid Court direed to the Marſhal of the ſaid Marſhalſea. And the aid William, William 
and Roger further ſaid, That in the ſaid Court there is, and time out of mind hath-been a Cuſtom, 
That if any perſon be Defendant in any plea of Treſpaſs depending in the ſaid Court, and was to 
he bailed, they did preſcribe to bail the Defendant. And that the ſaid Wiliam Richardſan before the 
Treſpaſs; and yet is Marſhal of the Marſhalſea of the Kings Houſhold 3 and the ſaid Filtam Stane 
ley the Baſton. ' And that the ſaid Roger Cante before the Treſpaſs, ſc. 21 Fan. 5 Fac. Reg. in the 
{jd Court of Marfhalſea of the Houſhold, before Tho. Warre Eſq; the Steward of the ſaid Court, 
and Thomas Vavaſour then Marſhal of the Houſhold at Southwark within the County of Szrrey, 
within the verge, &c. did there exhibite a Bill. againſt one Thomas Ownſtead then in the cuſtody of 
the Marſhal of the Marfhalſea of the ſaid Houſhold, of a Plea of Treſpaſs upon the Caſe; and de- 
clared, That the ſaid Thomas was indebted .to the ſaid Roger-in 801. for divers ſums of moneys by 
the aid Thomas due to the ſaid Roger and fo being indebted the ſaid Thomas 1 Fan. 5 Fac. Reg. at 
Jlington within the verge, did afſume to pay to the ſaid Roger the ſaid 801. upon requeſt, which 

e hath not paid : Wheretpon the ſaid Thomas was bailed, and the ſaid Richard Hall and one Ri- 
chard Petty became his Bails To which Declaration the4aid Thomas Ownſtead pleaded, That he 
made no ſuch promiſe, & c. which Iſſue was tried for the Plaintiff, and Damages and Cofis aſſeſſed ; 
whereupon the Plaintiff in the ſame Court had Judgment 3 'and the Plaintiff upon that Judgment did 
ſue forth a Warrant in the nature of a C2pias againti the ſaid Tho. Ownſtead, diitRed tothe Marſhal 
of the Marſha)ſea of the Houſhold, who returned No# eft inventzr: whereupon the Plaintiff faced 
forth a: Precept in the nature of a Capias, to arreſt the body of the ſaid Tho. Ownſtead, or of the ſaid 
Richard Hall and Richard Petty, according to the Cuſtom of the ſaid Court. ad ſatisfaciend?, di- 
reRed to the Marſhal of the Marſhalſea of the faid Houſhold : By force whereof the ſaid Mar- 
ſhal of the Marſhalſea by word of mouth commanded the ſaid William Stanley to execute the faid 
Writ. By force whereof he did Arreſt within the verge, &c; the body of the faid Rich. Hall, and 
delivered him to the ſaid Filiam Richardſon Marſhal, &c. in execution, who detained him in the 
priſon of the Maiſhalſea at Southwark within the verge in Execution. The Plaintift replied and 
ſaid; That neither the ſaid Roger Cante Plaintiff in the ſaid Plea, nor the faid Thomas Ownflead De- 


fendant in the ſaid Plea, at the time of the exhibiting of the ſaid Bilt, was Servant or Servants of _ 


our Lord the-King, or. of his Houſhold. Upon which the Defendant did demurr in Law. And this 
Caſe was often argued at the Bar, and two points were-moved. 


1. If an Action upon the Caſe upon Afſumpſit for payment of a debt being made within the verge, 


be within the Juriſdiction of the Court of Marſhalſca. | OO as Wo 
2. Admitting that it be not z Then if the Defendants having the Courts Wartant, ſhall be'pu- 


| iſhed for a falſe impriſonment, or not. And much was ſaid by them whowwere of Counfel with 


the Court of Marſhalſeaz for the Antiquity, Honor and JuriſdiQion'of the Court of Marſhalſcd : 
For the Antiquity, that it is as ancient as any of the Kings Courts,'as it appeareth in 4 H.6. 8. 
And diverſity of Courts tit. Marſhalſea. For the Honor, that Fleta Lib. 2. Cap. 2. next after the High 
Court of Parliament, addeth, Haber & Curiam ſuam coram Seneſchallo ſuo in auls ſua, &c, * And 


Iritton Cap. 1. which is in his Book in the Perſon of the King, beginneth with the Court of Mar- ' 


kalſea before any other, in theſe words; That the Marſhal of Qur Houſhold hold our Place w ithin 
the verge, &c. And We Will, That the Earl of Norfolk, by himſelf or another Knight, be atten- 


dat upon Us and Our Steward, to do Our Commands, and the Attachmeots and Exccutions 6 4 
. Our Judgments and of Our Steward through the verge of our Houſhold. In which alſ&obſerve 


| forthe Honor of the Court, That the Judges hold the Kings Place, and that a man of fuch Digni- 
ty as the Earl of Norfolk, is attendant tothe ſaid Court. And they further ſaid, That this Court 
| Vas of fo high JuriſdiRion, that before the Statute of 5 F. 3. cap. 2.& 10 E.-3. cap. 2. That ns 
| Writ of Error lay of any Judgment there given, but in Parliament : -and by the fame Statutes their 


|. Errors ſhall be examined and redreſſed in the Kings Bench. - And as it appeateth by Flets, That 


Court of old time for the greater Honor thereof, was kept in Ala Regis, within the Hall of the Kings 
Honourable Houſhold. 

And as to the JuriſdiQtion, they ſaid, That before the Statute of Artituli ſuper Chartai, cap. 3. 
| Thatthe Court of Marſhalſea had JuriſdiQtion within the verge of Pleas Crown or Criminal Caus 
- i, and of all Common Pleas, Real, Perſonal and Mixt. | And that before the faid Statute, the 
| Steward and Marſhal of the Kings Houſhold uſed to hold all the Pleas beforefaid within the verge, 


though that none of the partics were of the Kings Houſhold, And now the ſaid AG hath reſtrai-* 


| ned them to three ations onely, ſc. Contrats, Covenants and Treſpaſſes; and that in three di- 
| KinR manners, 1, In Contracts and Covenants, when both are of the Houſhold. 2. In Treſpaſs, 
+ Viten one or other party is of the Houſhold. 3. Of other Treſpaſſes done within the verge, when 
, None of the parties are of the Houſhold. And that ſtands with the words of the AR, ſc: but one- 
| Z ly of Treſpaſs of the Houſhold, and of other Treſpaſſes done within the verge.. And the Contracts 
, and Covenants which any of the Kings Houſhold hath made to another of the ſame Houſhold ; 
| \ b that by expreſs words they have power not onely of Treſpafs of the Houſhold, but alſo of 
- mer Treſpaſſes within the verge. And that the later words, (Which any of the Houſhbld, &c. 
Ps e done to another of the ſame Houſhold): ſhall have relation onely to Contracts and-Covenants, 
| » 5m to the clauſe concerning Treſpaſſes: for then theſe words ( And of other-Treſpaſs done 
4 thin the verge) arc void ;' For it ſpeaketh firſt of Treſpaſs of the Houſhold; and then in the 
- Fifffz latter 
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latter clauſe ſhall have relation to the clauſe of Treſpaſs, the fame claute (And of other TreC 
paſſes done within the verge) :ſhall be: vaid, &. gloſſa viperina eſt que corrodit vicera textug And 
they firongly. relicd upon an At of Parliament made within two years after the ſaid Acof-28 "Þ 
ſe. anno 30 E.1. not printed ,/ but remaining in. the Treaſury , Which-is a good Expoſition of 
the (aid former Ad: » By, which it is: ceriafted,, That where before the Steward and Marſha] t 
Court bcing many timesnear the City of London, ſome Enquelſts are taken.of Treſpaſs, -ang other 
things done within the: ſaid City, betwixt ſome of the ſame,City onely;..and betwixt them and For. 
rcigners-joititly,' or betwit\Forreignars 3 'Of which. Freſpaſſes/and other:things, the conufans, þ 
reaſon. of the verge,: doth appertain'to- the -Steward;and 'Marfha],: thaeriall fuch Enquelis hall be 
taken in London, and:not eHewhere:: Upon which tt-was. inferred; That.of all Treipaſſe; Within 
the'verge.betwixt what perſons ſocvers-the conuſans dbth-appertaim tothe Steward and Matfkal of 
the Houſhold, -which:is.an;Expolitiomby the High:Court' of Parliament, & contemporande expuſti 
eft for tiſſima\ in lege; | So that.as. well-before the Statute.of-28 'E..1. as by the words Ob the Statute 
and by the:Adt of 30:E-1.;the Steward and Marſhal of the Houthold have JuriſdiQtion:to/deter. 
mine, ay. pleas of: Txelpals betwixt any. perſons whatldever. And they-cited alfo the Statutes of 
5 E. 3.54 2.and 10:E..3. cap. 3, by. which. it appeartth,:That.the Court hath not Juriſdigion one- 
ly of: Trelpaſſes of the Houſhold, -but alſoi-of other: Treſpafſes. And they. held chat this: war 
(Treſpaſs). ſhall be extended beneheially for the-Juriſdiction of the {aid Court,” becauſe theirold Ju. 
riſdidtion was ſo much relirained by.theſaid Act. And therefore they conceived, That all'a&io 
the entry whereof is in placito tranſgreſtonis,' Gt. ſhallbe within this word (Treſpaſs.) . And there. 
fore pleas of EjeGione firme, Treſpaſs quart clauſum. fregit, ot: goods imported, Afſault, Battery 
Wounding, Trecſpaſſes upon'the Caſe,. upan- Trover and -Aſfumplit, and other Treſpaſſes upon the 
Caſc,; ſhall be taken within this -word (Treſpaſs) andthe: Jariſdiction thereot doth appertain to the 
Steward.and Marſhal of the'Kings Houſhold. | And they.concluded, hat infinite Prelidenr might 
be ſhewed at-all times after the making, ofithe ſaid-A& of 28 E. 1, Fhat'they have holden/pless of 
Treſpaſs; as well upon:the Caſe as ther within'the. verge; although that none of the partieswere of 
the Kings Houſhold, | &:optimus Tegam ittenpres conſmetuda;.; | WEL 

And as to the other Point, admitting that-the Govirt hath not Juriſdiction of the cauſe, ytthe 
proceeding init' (being; a Court of Record) iis not void; but voidable by Writ of Error, ' Allothe 
:Marſhal-of the-Matſhalſfea of the'/ Houſhold;z;and the Officer vt the Balion, are Officers and Miti- 
Ners of the Court, 'and and it ſhall be againſt reaſon to puniſh them fosithe-executing of the Precept 
and Warrant of the Court, when if they had refuſed, the Court would have puniſhed them for their 


diſobedience. And therercfore the Rule iis, Duicungz juſſis judicis aliquid fecerit, non videwrdiuo mal 


feciſſe, quia parere neceſſe eft. * And. in-26-E, 3. 70, thereit is taken for a Maxim, That thething 
which an Officer doth by Warrant .or-Command: ob a;Court, cannot be againſt the/peace; And 
Dotior and Student 150. the Kings Officers are bounden to execute the Kings Writs attheit perils 
And they:cited and firongly; urged-the Book in 5 E. 3423.09.24. where Alice brought Aion of 
Treſpaſs againſt one William, of falſe Impriſonment : The Defendant: ſaid, That before thelwpriſbn- - 
ment it, was: commanded in the Marſhalſea, That-if noi feme ſued the Houſhold of ourLor'the 
King, - ſhe ſhould be taken-and impriſoned: and this Alice fued the Houſhold of the King j. and thit 
Yoon Claydon-then Marſhal commanded: the faid: William the Goaler'to: Arreſt her, for which he 
y his commandment did Arreſt her, and for fuch cauſe; and we do not:conceive that ſheicinalſigh 
any wrong. done by us. {And there. the Rile of the. Book is, That William the Defendant did'no 


- wrong, . whether the cauſe! were allowable or not's for:ifbehoverh that he be obedient co his Malker, | 


but alwayes the Goaler ought to receive; whoſoever! is ent'to him by his Maſter, . whetherthe cauſe 
re': able or not... And there iſſue was taken; whether the Defendant had the Phintifof 
yery of the Marſhal... So'in the Caſeat Bar, the: Officers of the Court are not to diſputtthtir 
y, : but ought to be obedient; and execute the Warrants'and Commands of the: Judgesdf the 


Authorit 


Court. : Andupon this ground arcithe. Books inB!E:1338-:17 E.3.66; 19 E. 3. Quarenwan 

7. Plo.*Com, Morgan's; Caſe12, 13. 7 Hi 27% 1144 35. gi H.6. 20112 R. 3. 10, 2081-22 
14 H.8.16. Vid. temps E. x. Aﬀiſe 4025! 32'E.1,hidem: 378. 17 E.2. Afſ. 373. 19h? 3t# 
re facias. 12. 31 Aſc 1g, to:E.13-47. £4 Hi 424521 E4.'66.:21:H, 6. 36. 21H. 6. Trepofs Jo. 
But upon ſolemn -Argumentatthe.Bary. it-was Reſolved, That Judgment ſhould be given againſt 


o 


the Defendants. 
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Parr X. The Caſe of the Marſhalfea. 
verge: Alſo the Steward and Marſhal had another Authoi —_ to hold the Court of Marthalſea, 


the Title of which was, Placita Corone Aule hoſpitii Domini Regis coram $ eneſchallo & Mariſchallp, 
By force of thcir firſt Authority, they might hold all manner ot -Plcas of the Crown, and of-Com- 
mon Pleas, as well real and mixt, as perſonal. And the {ame appeareth by divers ancient'Precepts 
of Summons which they uſed to dirc& to Sheriffs, &c. to cauſe to come betore them all Pleas, Or, 
the form of which was ſuchz Robertus filius Fohannis miles, Seneſchalls hoſpitii domini Regis Vie. s. 
ſalutem : Mandamus quod venire fac. coram nobi tali die ubic#aque ; domin:z Rex tunc fuerit in balliva 
mnyomnes Aſſiſas nove diſſeiſme, mortis anteceſſoris, ultime preſentat, magnas Aſſiſas,"& omnesJjura- 


1s, inquiſttiones & attinias, & omnia placit. de dote.  Unde+ mulicres #ihil' habent &-qu2" fiommn. 
| 


ſunt coram Fuſtic. Regis ad primas Aſiſas cum in partes ills venerint, immo &- omnes Aﬀſiſas illus &+ 
placita illa, juratas, inquiſitiones & attindas ills que coram Fuſtic. Regis 4d Aſiſas-capientdas "im balli- 
2 veſtra\aſſignatis fuerint attamiate &- non finite, Et partibies- diem ilium prefigatis quod tune fine 
ibi Aſiſas illas," & placita illa, 'juratas & inquiſitiones & attinaai ills in eodem' ftatu quo remanſerunt 
coram prefat. Fuſtic, proſecut. fi voluerint. Venire etiam fac. coram nobis ditis die” & loco, omnes 
priſones & manucaptos de balliva veſtra, & omyia attachiamenta que- pertinent ad goalam deliberans+ 
dum, Fc. etiam proclamari & ſciri per totam ballivam veſtram quod omnes liberi & quatuor homines & 
prepoſins He villatis quar. interfuerit quod tnncſint ad deliberationem preditam.” Et habeat. ibi Reroy- 
titores, nomina Pleg*, Summ. & hoc breve. FO SEOTS TOTO AEDT VEE: 
And that they have ſuch general Authority, appeareth in Flzts, who wrote before the faid'AR 
of 28 E. 1.-Lib. 2. Cap. 2. Habet & Rex Curiam ſuam cofam Seneſchallo ſuo in Aula ſus, qui jam 
renet locum Capitalis Juſticiarii Regis (de quo fit mentio in communi brevi de Hom, repl.') qui propriat 
cauſes Regit terminari conſuevit, & falſum judicium ad veritatem revocare,” & conquerentibus abſqus 
brevi juſtitiam exhibere z enjus vices gerit in parte idem Seneſchallus boſpitii Regis, cujus interuſt de om- 
nibus attionibus contra pacem infra metas hoſpitii, &c, recenter illatis & ſine brevi, &c. addivis que+ 
remonits injuriarum in- aula regis audire & terminare aſſumpt. ſibi camerar. boſtiar”, vel Matiſchallo 
ale, militibus, vel aliquibus eorum, ſi omnes intereſſe not# poſſunt, Et cap. 3.” Habet Seneſchallus 
tx virtute vfficii ſui predifiam poteſtatem procedendi ad mtlagationes & bella'injungendi, & vmnia & 
fingula faciend. que ad Fuſticiarios itinerantes, prout ſuperins diflum eſt, pertinent faciend*, hoc tantum 
excepto quod de libero tenemento intromittere non debet ſine brevii And there it appeareth,” That the 
Steward, &'c. held this Court in Aula Regis 3- and what authority Juſtices in Eyre had to hold Pleas 
of the Crown, and all common Pleas real, mixt and perſonal, you may fee+in the-Miro? of Fuſti- 
cer, Cap, 2, Se. 3, where it is ſaid, The Kings do right unto all by their Juſtices Commiſſaries er- 
rants aſſigned to all pleas. Vide the Statute'ot Weſt. 2. cap, 11. Bradon lib. g. cap. 7. fo; 05; &c, 
& 11. Britton cap. 1.6 E. 2. Aſiiſe 496. 4 E. 3.41, 42. 6 E:3- 55. 27 Aſp: tz 15 H. 7:5.b. And 
it is to'be obſerved, That he who is priſoner to the Kings Bench, is iz cuftodia Mareſchalli Mareſchal- 
die demini Regis; and he whois priſoner to the Marſhalſea, is i cuſtodia Mareſchalli Mareſchalcie bo. 
fitii domini Regis. And thereby alſo it appeateth, That the Steward, & c. vices gerebat capitalis Fu- 
ficiarii. And therewith agreeth Britton cap. 1. who wrote in 5 E. 1. which is before the Statute of 
Articuli ſuper Charts; and that the Marſhal of our Houſhold held our pleas: within the verge of 
our Houſhold, and that his Office extendeth it ſelf to hear and determine the Preſentments and 
Charters, of our Crown when we ſhall ſee it good. And: note, That'theſe Charters: were thoſe 
which Juſtices in Eyre charged the Jury to enquire of, as {t appeareth in Bradon, Lib.'g.- Trot, 2, 
Cap. 1. fol. 116. And therewith agreeth the Mirror of Fuſtices, which Book was alſo written be- 
ore the ſaid Act of 28 E, 1. To the Offices of the Chief Jaltices belong les torciouſneſy des Fudg- 
ments & Errors, &c. and (o belongeth it to their Office to hear and determine all plaints made of 
. perſonal wrongs within twelve miles of the Kings Tonnel, and of Goal-delivery of priſoners deli- 
Yerable, and to determine as much as-is to be determined by Juſtices Itinerants. And alſo'Brafor 


ith (who wrote alſo before the aid AR) Lib. de Atiionibur, Cap. 7. fol. 105, Habet Rex plures Cu- - 


| Yias in quibus diverſe afliones terminantur, & illarum curam habet #unam propriam fieut aulam Regiam, 
| Of Juſticiar, Capitales qui proprias canſas Regis terminant, &. aliorum omnium, per querelam, vel per 
 privilegium, vel per libertatem, Hye | | | 

-., As fo the other Authority, the Steward and Marſhal are Judges of the Marſhalſea of the Kings 
 Houfhold, and this Court at the Common Law hath a particular and limited Juriſdiction. 

+1..In reſpeR of the cauſes; for they as Judges of this Court had not Juriſdiction but'of Pleas of 
the Crown, and of three particular common Pleas, ſc. Pleas of Debt, Covenant and Treſpaſs, vi 
© GO armis, asof Battery, goods imported, but not of Treſpaſs Quare clauſum fregit, Ejefione firme, 

 'Adtion upon the Caſe, Detinne, nor any'other perſonal ation, nor of any teal or mixt action.. 
© 2. In reſpec of the perſons 3 for in. Debt and Covenant both the parties ought to be of the Hou- 
Told, And the ſame alſo appeareth- by-Fleta lib. 2, cap. 3. $i auttm de aliquo familiari Regis 
(that is, any of the Kings Houſhold) fiat queremonia, primo Summoneatur, 2. Attachietur.. 3. Ca- 
Plater, '&c, By which it appeareth, That the Treſpaſs ought to be vi ce armir, and not upon the 
Gfſe, otherwiſe a Capias lay not at the Common Law; and alſo that it ſufficed ifone of the parties 
' ere of the Kings Houſhold. But foraſmuch as the Steward and Marſhal had at the Common Law 
theſe Authorities, the one general, and the other particular, and both Courts then hotden'in «nfs 
Regiz and that they had the general Authority 'but-at will, and had a fixed eſtate for their lives in 
the other, they drew to their Court of the Matſhalſea by colour of the general Authority mabY'cauſes 
Which by the Law appertained not to the Juriſdiction of the-faid Court. ' - © hs 

F In reſped of the place to which their Juriſdiction was circumfcribed.. And that appearcth by 
ay lib, 2, cap. 2,Infra metas hoſpitii continentes 12, lencas in circuitu, 'and the Mirror of Juſtices bes 

& And that was the Law before the Statute of 1 3-R: 2,” cap. 3. bit the ſame limiceth che x 2 miles 


- 


tt 


(5] 


The Cale of the Marſhalſea. Part, X 


[74] 


[5] 


_ ; ; — 
to be accounted about the Tonnel of our Sovereign Lord the King. And the Lord ang Martha 
being {o reſtrained, they invented divers means and devices to enlarge their JuriſdiQion, and tg 
encroach upon the Common Law. and therefore it in the obligation or Covenant, 4, mentio 
was made of difireſs of the Steward or Marſhal of the Kings Houſhold, or one of them, be 
uſed to hold plea thereof, although the Obligation or Covenant were made out of the _ : 
And alſo they uſed to hold conuſans of Debts and other things, where the parties were nat of the 
Kings Houſhold. And the fame appeareth alſo by Fleta lib. 2. cap. 3, Tiwnc demum de obligation; 
bus & contrattibus,” in quibus debitores ad diftrictionem Seneſchalli & Mareſchalli domini Regis font 
obligaverivt. . Et | pants poſt, Et nota quod in obligatione omni in qua fit mentio de diſftriGione Seneſ. 
challi &. Mareſchalli boſpitii Regis vel cornum alterius tantum, audit. ſunt partes, © loquels termingy 
firte brevi ubicunque ſe contraxerint infra _— vel extra coram ſen. niſi loquela liber, Pnagat thy 
ejur vel-pertinent”, Nec obſtahit petentt. ex. ae contratiu fafio extra virgatam, ut inter placitg Petri Py 
Chamnet, anno regis regni Ed. 18. inter Henr. de Wotton. petentem, & Ranulfum Foleſchanks obligat 
prefat. H.in neceſſariis pro vidiu & veſtitis & hujuſmodi ad valenc. 2 © lt. per ann, ſuo perpetuo imeniend, 
pro quad. terra in D. & quadam balliva in S. & unde idem R. obligait ſe in Lond. diftriflinig,y, & 
Mar. Regit a#no 15. Regis tunc exiſtente in Vaſcon'. Cui execution, de novo infra virgatam up (. 
cats, petiit judicium fi de libero ten, vel ejus pertin. debuit ſine brevi Regis reſpondere, cum iden 1, y,. 


 tiit certum redditum ad terminnm vite ſue ; Et quia voluit fic obligari, nec volenti & ſcienti fit injuris, 
» 


confiderat. fuit per pPes.. Juſtic. qui aderant, ex quo neceſſaria illa proveniebant tanquam de CameraG yy 
de Ioco certo de quo potuit viſus fieri, quod executio predifia locwm non haberet, & quad aliud jig. 
ret & reſponderet, vel pro indefenſo & convifio baberetur, Another invention to encreaſe their [yi 
diction, was, That although that-none of the parties were of the Houſhold, yet they would tne 
themſelves in the plea.and count of the'Kings Houſe, and fo as they conveived, to ſtop the partyto 
contradi&:it. But to conclude this point, it appeareth to you, good Reader, needfull to knownjue 
the Law: was before the Statute of 28 E. 1. the Authority of the ſaid ancient Books of Bratioy, br. 
ton, and the Mirror of the Fuſtices, are very neceſſary 3 and although perhaps one may know theLay 
upon: the old Statutes, yet they ſhall nevex know the true reaſon of the Interpretation of then, if 
they know not what the Law was before the making of them: and there it is true, Qzod mula ig- 
noramur que nobis nox laterent ſi veterum leGio fuit nobis familiaris, Fo 
. As'ito the ſecond; Point, the ancient fiyle of the Court of the Marſhalſea was, Placis Cams 
aule boſpiti; Domini Regis tenta coram, Oc, by which words aule boſpitii, is proved, that atleaftore 
of the. parties ought to be of the Kings Houſhold : For how can the words be axle hoſiitii dmini 
Regis, when none of the partics is of the Kings Houſhold:?. And it was obſerved, That thoſof the 
Kings Houſhold are Axlici, and that is the reaſon that in Suits there before the Steward andMaſal, 
it need not be alledged that the Plaintiff -or Defendant was of the Kings Houfhold, for theſljle of 
the Court; as-appeareth by many Authorities, doth imply.it. . The ſecond reaſon is becauſe the 
proceedings -in- the ſame Court is by Bill in reſpe& of the priviledges of the parties, and mtbyori- 
ginal3. and the Court of Kings Bench cannot hold any Common plea by Bill without prircltdge of 
the Court. ; The third reaſon, That the ſervice and attendance of the Kings ſervants ws ſorequi- 
fite and neceſſary'to the King, that the pleas in the ſaid Court ſhould be alwayes rather diſcontinued 
by his xemove out of the verge, then he ſhall loſe the attendance of his ſervants: and if they may 
hold pleas betwixt forraigners, what reaſon is there that the pleas ſhould be diſcontinued by the 
Kings remove? And why ſhall the Judges of the Kings Houſhold decide the cauſes, whennone of 
the parties.is. of the Houſhold ? Furiſdigio eft poteſtas de publico introdufia cum neceſſitate juriſt 
cendi., _ And theſame well agreeth when the parties are of the Houſhold for the neceflity oftheKings 
ſervice, but .not when none of the paxties are of the Houſhold, In Mich, 42. & 43 Elis. inthe 
Kings Bench, Hall brought a Writ of Error againſt Jones of a Judgment given in the Courtof Pi- 
powders of the Market in the City of Glowcefter, for Jones Regiſter of the Biſhop of Gloweife, be- 
cauſe that Hall had publiſhed flanderous words of him, ſc.. That Mr. Jones and his Clerks have by 


colour of his Office extoxted and gotten.300 l. per ann. by unlawfull means for many yearstogether, 


above their ordinary fees, for proving of Teſtaments, and granting of Adminiſtrations. And the 
Judgment was reverſed for two Errors: 1. Becauſe the ſaid words did not concern any. til 
touching the Market, and therefore the Court had not juriſdiRion of it; But if one ſlander any 
one who-cometh into the Market, in any thing which concerneth his Trade, an aQtion licth by him. 
2, ER in the Declaration, That the words were ſpoken before the Market, and not with- 
in the Market : For as the Court hath not juriſdiction but for things concerning the Market; {0 1t 
hath'not. Juriſdiction for matters concerning the Market, if, they be not done in the Market» #? c 
2 O: 3 Phil. &: Mar, Dyer 132. Vid. Brafon 334. 13 E.4+8. 7 H. 6.19. 13 H.7. 19. the Statute py 
27 H.6, cap.5..17 E.g. cap.2.and 1 R. 3.6. by like reaſon, it ſhall be againſt reaſon that pleas {hal 
be coram. Sexeſchallo & Mariſchallo boſpitii domini regis , of a thing which doth not concern ny 
the Houſhold. | The fourth Reaſon, ex congrwo, it ſhall not be comely that any Carman 0r 0! a 
Mechanical perſon ſhaltſue another in:the ſame Court, and draw them in aulam Regis, where! 


Court was originally, holden, .for they have not veſtiments; aulica ; and therefore it is recorded by 


St. Lake the Evangeliſt, cap, 7.ver. 27. Dixit ad turbam. quid exiſtiis videre hominem mollibus m—_ 
#15 indutum? Fece qui in veſte. ſpecioſa ſunt. & in deliciis agunt, in domibus regum ſunt. Andt 
Common Law doth regard conveniency, and doth notallow any thing which is undecent, nort 2 
which 'is againſt good" manners. -5, At the ſame Parliament, /c. anno. 28.E. 1. cop. 5+ it WS; af 
acted, The Chancellor and Juſtices of his Bench ſhall follow him, . ſo that he may have #t all _ 
nearhim ſore that be learned in the Law, which be able duly:to order all ſuch matters as ſha)l co 


tothe Court at all times when need ſhall require. And it appearcth by divers Recor ds ſubcgn” 


p 


Par X. TheiCaſe ofthe Marſhallea. 


That the Chancellor and the Judges had their purveyors, &c. and that accordingly 'Parveyance 
was made for them 3 as it appeareth in Rot. Pat, 10 E. 2. parte 2. Membr. 20.\&* 2 Bi partet. 
Membr. 33+ till 4 E. 3. at which time the Court of Kings Bench became Refident, and allthe Pleas 
there being coram Rege, . And by the Act of 4 E. 3. it was prohibited, That no Purveyan ceth ould 
be taken great! or ſmall, but onely that the Purveyors of the King, Queen, and their Children, 'take 
not corn; &c. But by the ſaid Ad of 28 E, 1. the general Authority of the Steward did vanifh, 
:naſmuch as having regard to the ſame, they were but the Vicegerents of. the Cheif Juſtice, when 


he himſelf was preſent, ix preſentia majoris ceſſat poteſtas minorir, and yet under colour-of their - 
former general Authority, they encroached much upon the Common Law. 'And it was obfer- - 


ved, That after the making of this Ad,.that the Court of Marſhalfea of the Kings houſe hath-not hol- 
den any Pleas of the Crown, | becauſe the Jultices of the Kings Bench were to follow the King and 
therefore they have uſed to hear and determine Pleas of the Crown within the verge by fore of a 
Commiſſion of Oyer and Terminer, in the Vacation time, for in the Term time when the Rings 
Bench doth fit, all Commiſſions ceaſe. Vide Katherine Wrote's Caſe in the fourth Part of my 'Re- 
ports, 6. The reaſon why this Court was limited to theſe three Actions, was, becauſe that one 
of the Houſhold who liveth of his Salary or Penſion, oftentimes hath occaſions to borrow moneys, 
and to make Covenants with others of the\ſame Houſhold , for apparel] and other neceſfaries 
and for Treſpaſs vi & armis, as Battery, carrying away of goods, &e. they have Juriſdiction for 
the preſervation of the peace, as before is ſaid, 7. The reaſon wherefore the bounds of the Mar- 
ſhalſea are called the verge, and that his Juriſdiction is confined within the verge 3 is, becauſe the 
Marſhal portat virgam (que ſignificat pacem) coram Rege per ſpatinm 12 leucarum, &c, & de virga pre= 
did. dicitur virgata, and beyond that the'Steward and Marſhal have not any Juriſdiction, as appea- 
reth in Fleta lib, 2, cap. 4. | | 

As to the third point, ſe. The conſideration touching the Ad of Articali ſuper Chartas,- It 
was Reſolved, That Articili ſuper Chartas, is as much as to ſay, Explanationes ſuper Chartas ; 
and the Chartas here mentioned, are the Great Charter, and the Charter of the Forreſt, and ſoit ap- 
peareth by the Preamble. Becauſe that the points of the Great Charter of Liberties, and of the 
Forreſt, &-c. and in Pierce de Saltmarſh's Caſe, the Book ſaith, That Herle chief Juftice in 6 E. 3.33. 
made to; be read the Explanations upon the Charters, ſc. the 11 Chapter of Champerty: By 
which it appearcth, That Articuli in this Caſe doth fignifie Explanationes z” and ſome ſay; quod 
dicuntur Articuli quia arfiant ad obedientiam:' But then it will be asked in what part of the Magna 
Charta way any thing be found concerning the Court of Marſhalſea? To: that it was anſwered, 
That the 29 Chapter of Magn Charts, doth extend to the fame; for there it is enacted, Prod nulles 
Tier capiatur, vel impriſonetur, aut diſſeifietur de liber. tex't0 ſuo, vel de libertatibus, vel liber, con- 
ſuttudinibus ſuis, ant utlagetur, aut exulctur, aut aliquo modo deftruatur, nec ſuper eum thimusx,—ntc 
[wer eum mittemus niſi per legale judic, parium ſuorum aut: per legem terre; By which Act every 
areſt or impriſonment, and every oppreſſion againſt Law is forbidden. Then, if any againſt the 


Law do uſurp any Juriſdiion, and by colour thereof arreſt and imprifoan'a man; or in any manner + 
by colour of an uſurped Authority oppreſsany man (whichis amanner of deſtruQion) againft Law, 


he may be puniſhed by that Statute. - And becauſe the Steward*and Marfhal of the Cour of Mar- 


ſhalſea had encroached to them JuriſdiQion in divers cauſes which did not belong to them, and by 


'lour thereof awarded Precepts ſometimes to arreſt the body of the Defendant, and ſometimes by 
colour of Execution to ſell the goods and chattels of the Defendant againſt Law, which is an op- 
preflion by colour of Juſtice, and a manner of deſtruction, for: this pre. this third Chapter was en- 
ated for Explanation of the ſaid Great Charter, as to the Juriſdiction of the ſaid Court of Marſhal- 
tz, So that this A of Articuli ſupee Chartas, is not IntroduQtory of a new Law, but'an Expla- 
nation of the Great Charter, which was declaratory of the old Law of 'Englaxd. But' it appea- 
th alſo by this thixd Chapter, the parts whereof are now to; be confidered.: This Chapter con- 
cerning the Court of Marfhalſca-is divided: into two general parts. 1. Into the Preamble. 2. In- 
to the Body of the At, | In the Preamble:three things are propounded, to-be remedied by the Body 
of the AR. : 1, Of the eſtates of the Stewards and Marſhals, "that is, concerniag their JurifdiQion 
by farce of their offices in which'they haveeRates, ſe. for their lives within'the-Court of Marſhal- 
tz, 2. Of the pleas which they ought to hold, by which it appeareth that this Chapter* was de- 
Claratory, for the intent of this Chapter wasto reduce the Court of Marſhalſes to its-trucand lawful 
JarifdiQion, the which this word (ought) doth import. And therefore this A& doth make de- 
monftration what pleas they ought to hold, which well agreeth with the title Articzli ſuper Chartas, 
and with, the Book of 6 E. 3. the Explanations of the Charters, ' that is, ofthe*Commmon Law: The 
$-is; how they. ought to hold their pleas. / 'Fhe Body of the A&' doth. purſue the parts'of the'Pre- 
anble; and firſt of all the purview thereof doth extend onely tothe Court of Marſhalſea of the Kings 
houſe. As to the pleas which they ought to. hold, the body of the A@ hath made: declaration of 
three points: - 1. Of the Caiifes. 2. Of the Perſons. 3. Of the Place. For the cauſes, the piiry 

view of the AR is in the Negative, in part abſolutely, and in part'with anexclufion. It is ordained 
- om henceforth, That they hold-not'plea of Freehold 3 and-that is abſolute: nor of Debt, .norof 
Covenant of the people 3 but the fame' is with-exclufion; firft to the cauſes, but onely of Treſpaſs 
done within the Kings houſe, and of other: Treſpaſs done within the verge; and of Contracts and 
Covenants: | So that theſe words (but onely;'e&c.) do reduce, - as to the canfes, the Jiirifdidion 
« the Court to.its original” Inſtitution;* ſe; to! ations of Treſpaſs, Debt and ' Covenant, and all 
her, pleas-axe excluded. As to the petſons;,' If this A had not made any particular declara- 
tiqn, .as.'appearcth before, they: ought to' haye had the priviledge of the-houſe, ſc. in Treſpals, 
Waere both, or at lcaft one becf the Houſe 3 and in caſe of Debt and Covenant, whereboth are 
{d Ggg88 of 
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of the Houſe, and of that alſo this Chapter hath made expreſs declaration. And the Expoſition 
:n Michelborn's Caſe in the ſixth Part of my Reports was afhrmed for Law. And ſee there an AG 
paſſed both Houſes of Parliament, ano 1 R, 2. and ſee inter petitiones Parliamenti, anyo 1 F 
London 10. That there the Steward and Marſhal, after the ſaid AQ, did encroach to them to Wy 
other pleas than of Treſpaſs, Debt and Covenant. AS to the place, the Statute hath reltraineg 
the ſame to the verge onely 3 and becauſe that by colour of certain inventions of the Stewyg and 
Marſhal to increaſe his Juriſdiction, as to Pleas, perſons and precind&, this Statute hath enaQed 
That from henceforth the Steward hold not Plea of Debt or other thing, but between the Peopleof 
the Houſhold , ſo that the voluntary holding Plea of Debts before the Steward and Maa j 
Forreigners, gave not to the Court any Juriſdiction, but the ſame was ouſted by this A as an ky 
juſt encroachment upon the Common Law. And alſo it is further enacted, That they ſhall hold 
no Plea by Obligation made at the diſtreſs of the Steward or of the Marſhal; by colour of Which, a; 
it appeareth before, they encroached Juriſdiction not onely when the parties had not any ptiviledge 
but alfo of cauſes which did not belong to their Juriſdifion, and thoſe alſo made out of the verge, 
as appeareth by that which Flets hath before reported, who hath well expreſſed the twe cauſe 
and ſenſe of the two laſt Branches, which of themſelves were full of obſcurity. As to the thirq 
part of the Preamble, ſc. How, &c. the body of the At hath three branches: 1. That they hay 
plead no Plea of Treſpaſs, except the party were attached by them. 2. And they ſhall then pjeag 
ſpeedily from day to day, ſo that they may be pleaded-and determined before that the Ring depart 
out ofthe bounds of the ſame verge where the Treſpaſs was done. 3. And if fo it chance, that 
cannot be determined within the Lines of the ſame verge, Then the ſame Pleas ſhall ceaſe befge 
the Steward, and the matters be determinable at the Common Law. And it was obſerved, Thy 
although the Steward and the Marſhal are both Judges, yet in this laſt clauſe, as many in Flats, the 
Steward was onely named, becauſe he was the Lawyer, and therefore had the direRion ofthe Cour, 
And the conclufion of the body of the AR, as to three points, is, And if the Steward or the Maſha] 
do any thing againſt this Ordinance, ' it ſhall be holden as void. And this AQ was of fogret proj 
and conſequence, that by the Aof Parliament anno 18 E. 3. cap. 7. it is enaCted and commanded ty 
be put in execution, | | 

And as to Authorities in Law, they are copious, and of four ſeveral natures. 1, The Yex. 
books. 2. Books written of the Laws of England. 3. Judgments in Parliament : and all chef 
are Theſauri aperti, 4. Judicial Records and Prefidents: and theſe are Theſawri abſcondaj, And 


for dire& Authority in the point in the Year-books, vid. 6 R..2, Action upon the Statute plat, = 


3 H.6. Eftoppell 18. Aion upon the Statute, 13 H. 6. 30. 10H. 6.13. 14 H.6.6.1. 5.4.19, 
i19E.4.8.b. 20E.4.16. 22 E.4.16, 22 E. 4.31. Vid. 48 E.3. 19, b. and Regiſter Orignd 111, 
the plaintiff ſhall never aver, &c. that the one or other party i$Sof the Houſhold for the cauſe afore- 
aid. Regiſter Original 185. inter brevia de Statuto, Rex Seneſchallo, & Mareſchallo boſitii ſui ſals- 
tem (and reciteth the ſaid Chapter of the Statute) & etiam ex gravi querela A. de B, accepimws, quod 
vos ad ſeam R. ipſos ad reſpondendum coram vobis prefat. R. de quadam tranſpreſſione, &c. infro ur- 
gam noſtram B. quanquan neuter eorum de eodem hoſpitio exiſtat, &&c. vabis mandamw qudſiits 
eft, tunc placito illo coram vobis ulterius tenend. ſuperſedeat. omnino ipſum B, contr, formam ordinations 
pred. non moleſtant. in aliquo, ſeu gravant. Which Writ being formed upon the ſaid Statute, and 
preſently after the making of it, is a manifeſt proof, that the ſaid Court of Marſhalſea cannot hold 
plea in Treſpaſs within the verge; if none of the partics be of the Kings houſe. And itisto be ob 
ſerved, That where any Statute doth forbid any thing, a man may have a Swperſedea in thenature 
of a Probibition toany Judge who holdeth plea againſt any Statute z and this appeareth in manycales 
in the Regiſter inter brevia de.$tatuto. And alſoit.is to be obſerved, That when any Statute doth 
forbid any thing, &c. If any one impleadeth another, although it'be in the courſe of a legal pro- 
ceeding, yet the party grieved ſhall have his Action upon the Statute againſt the party who ueth 4 
you the Statute, although the words of the Statute do not give any ation to the party, but the 
ame is a conſequent, and a thing implied in every thing forbidden by any Statute. And this ap 
pearcth by the ſaid Book of 7 H. 6. 30, 31. where the party | aol, ws an aQion upon this Statute 
and 4. E. 4. 37. an aQtion upon the Statute of 2 D. 5. cap. 7. tor not delivering of the Libel. The Tales 
or #ove Narrationes, fo.102. a Book cited and approved in 3 9 H. 6. ' The Diverſity of Courts 192: 
F. N. B. 241.b. A man ſhall have averment in an an aQion brought againſt him in the Court of 
the Steward and Marſhal, That he was not of the Kings Houſhold at the time of the Trelpals or 


Contra@ made; or that the Plaintiff was not of the Houſhold, vide Stanford lib. cap. 5. And this, 


point is Reſolved by Parliament in 15 H. 6. cap. 1, where it is recited, That the Steward and Mar- 
ſhalof the Kings houſe and. their Deputies, have holden pleas of Debt, Detinue, and other perſonal 
pleas betwixt people which were nocof the ſame houſe, making mention in their Records, that the 
Plaintiffs and Defendants were of the ſame houſe, and do not allow to the partics Defendants their 
challenges and exceptions by them alledged, that_ thernſelves or the Plaintiff are not of the fame 
houſe, againſt the Laws and Statutes in thoſe caſes made; provideth, That they (hall not o 
cltopped by ſuch Record, &c. but that: the Defendants have the averment to ſay, That they wy 
ſaid Plaintiffs were not of the ſame -houſhold, at the time of ſuch plea or ſuit commenced, thelal 

Record or other matter within the ſame notwithſtanding, By which Ad the ſaid invention 1017 


creaſe their juriſdiQion was taken. away; which was but a declaration: of the Common Law, 35 ap* 
 peareth by the Gaid Book of 3 H.6, Eftoppel 18. and 10 Hl. 6. 13. ' See the (aid Ads of jog 


I E.3.1R.2. 5E.3. 10E.3. and 33 H.6: cap. 12. Andit wasobſerved, that every AQ we 
concerning the Marſhalſea, doth cither retirain or explain their Juriſdicon, and no AQ doth 3 
any thing to it, Fo ; Fe 
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| As to judicial words, It appeatetli in Paſe, 38 E.3. in the Treaſury torom-Regd,. That judgtnent 


given in the Marſhalſea in an aQtion of Detinue, was reverſed in the Kings.Bench, becauſe they had 
no power to hold plea in ſuch. ation3 and therefore in the Statute of 25 H. 6, in the Preamble, the 
aQion of Detinue is il! recited. - _ na EO dn oe, Rn: 

In the Book of Entries 278 & 128. Conuſans 7. and 32 H, 6. Purchaſe's Caſecited in Michelbory's 
Cafe, which ſee there to be adjudged in the point. oo GG wow» 7, 
| As to the nature of the Action, It was Reſolved, That as well the Common Law, as the-daid 
AR of 28 E. 1. did extend onely to. Treſpaſs ſimpliciter,. and not to Te(pals ſecundum guid, ſc, 
upon the Caſe 3 for theſe are not. ations of Treſpaſs without addition, no more than they can-hold 
plea in an ation of Treſpaſs upon Trover, or Bailment and Converſion, ot,the like,. hut onely of 
Treſpaſs ſimpliciter, vi & armis 3 and alſo of ſuch Treſpaſs in which any Freehold cangot come in 
debate, as is aforeſaid 3 And according to-this;:Reſolution it was adjudged in the Kings Bench, Hill, 
5 Jac, Reg. Rot. 876, in Feremy Gray's Cale, That Judgment given in the Court of Maſhalſea in-an 


4Rion upon the Caſe upon Trover and Converſion, was reverled, becquſe the Statute doth not cx- 


tend to Treſpaſs upon the Caſe and therewith alſo agreeth Mzebelborn's Caſe, But although. chat 
this ation of Aſſumpfit upon general conſideration, quod indebitarus exiftit, be againſt the Law, as 
appeareth in S lade's Caſe in the fourth Part of my Reports, yet if they had JuriſdiRion of the cauſe, 
their proceding therein was not void, but voidable by Writ of. Error. But thereof ſhall be ſaid at 
Jarge in the diſcuſſion of the ſecond point, which now folliveth, . .. , , . HEE SRI 

2. It was Reſolved, That the ation well lieth againſt the Defendants: ,and difference was 
taken when a Court hath JuriſdiQion of the cauſe, and proceedeth inverſo ordine, op erroncoully, 
there the party who ſueth , or the Officer or Miniſter of the Court, who executeth the Preceptor: 
Proces of the Court, no action lieth againſt them. But when the Court hath not Juriſdiction of 


the cauſe, there the whole proceeding is coram #0# Fadice, and aQions lie againſt them without any, 


regard of the Precept or Proces. And therefore the ſaid Rule cited by the gther ide, ſ. Ws juſſ 
judicis aliqued fecerit (but when he hath not JuriſdiQtion, nor eft judex) non videtur dolo male fe: 
eſſe, quiz parer. neceſſe eft, was well approved 3 but it is not of necelſity to obey, him- who Is not 
Jadge of the cauſe, no more than it is a meer firanger. For the Rule is, Judicizum 4 non ſus judice da- 
tum nullins eft momenti, And the ſame fully appeareth in ofir. Books: And therefore in the Caſe 
betwixt Bowſer and Collins in 22 E, 4. 33+ there Piggot ſaith, That if the.Court hath not power and 


authority, then their proceeding is coram non judice: As if the Court 6f Common amon Peas hold ples in, © 
an Appeal of Death, Robbery, or any other Appeal, and the Defendant is.ateaitited,. it is. caram. 


nou judice, which all the Judges agreed. But if the Court of Common Pleas in 4-plea of Oy 
doth award a Capias againſt a' Duke, Earl, ©c. which by the Law doth not lie againſt them, and 
the ſame appearcth in the Writ it ſelf; yet if the Shetiff arreſt them by force of the Copias, although 
that the Writ be againſt Law, notwithſtanding, inaſmuch as the Court liath Jan of the caule, 
the Sheriff is excuſed. And therewith agreeth 38 H. 8. Dyer 60. b. The ſame Law, If a Juſtice of 
Peace maketh a Warrant to arreſt one for Felony who is not indicted, although that the Juſtice erre 
in the Warrant, yet he who maketh the arreſt by force of this Warrant, ſhall not be puniſhed by 
Writ for falſe Impriſonment, becauſe that he is Judge of the cauſe; and therewith agreeth 14 H. 
$. 16. - But if one be indicted before Juſtices of Peace and confefſeth the Felony, and hath a Coro+ 
ner, and becometh an Approver, and maketh an Appeal, ſuch Appeal before the King,was adjudged 
void, as it appearcth in 9 H. 4. 1. and 2 H. 4. 19, Sce 44 FE, 3-44- and the of this Caſe (as' 
fome ſuppoſe) is, becauſe that the Commiſſion of Peace extendeth onely ad inquirendum ( ſe. to 
inquire before them) audiendum & terminandam;, and ſo the appeal of the Approver is out of their 
Commiſſion, becauſe that the Approver doth not make his appeal before the Juſtices, but before 
the Coroner, and the Coroner recordeth the ſame to the Conrt. But the xeafon which is given in 


9E, 4 1. is, that the Juſtices of the Peace have not power to affign him a Coroner, ,no more than 


they can enquire of Treaſon, as itis there holden, becauleit is not within the Commiſhon. So where 


the Sheri who is preſcribed by the Law to hold his Torne within the month after Michaelmas, &c.' 
holdeth his Torne after the month , and taketh an inditement of Robbery at the fame Torne,” 
and the Inditment is by Certiorari removed into the Kings Bench, by the advice of all the Juſtices 


the party ſo indiQed was diſcharged, becauſe that'the indiQtment was utterly void, and coram #o#. 
jdiee, foraſmuch as at that time the Sheriff had not authority to hold the Coure. And it was ſaid 


' bythe Juſtices, That if a man hath a Leet which hath been holden at a certain day, if he holdeth' 


the ſame at another day, that ſuch Court holden is void, and without warrant 3 otherwife is it of a 
Court Baron. Burt if the Court of Common Pleas hold plea in Debt; Treſpaſs, &c. without an ori- 
gital, ic is not void, for they arc Judges of theſe pleas, and it cannot be ſaid that the proceeding is 
coram non judice, And therewith agreeth 19 E. 4. 8. And therewith, in the very point, agreeth the 


| HidBook of 6 R. 2. That Judgmentin the Marſhalſea, when none of the parties is of the Houſhold, 


avoided by plea without a Writ of Error, which proveth that the ſame is void. Vide 20E. 4.16. 
22 E. 4.31. and 10FL6. 13, it is agreed in the pointalſo, That in Treſpaſs before the Steward and 
Marſhal, if none of the parties be of the Houſhold, there it is coram non jadice, becauſe they exceed 
their power. The ſame Law, if they hold plea out of the verge, as it is holden in Plo. Com. Plat's 
Caſe 37, and the ſame agreeth with the Rule, Extra territorinm jus dicenti non paretur impune, Vide 


22 Af. 64. Plo, Com. 394. b. 37 AſſsÞ.17+. 39 E-3+ 33, 34+ +39 Aff. . 6. 7 H.4-27. 11H. 4.36. 


36 H.6. 32. 22 E. 4432. 1R. 3.1. 2 R.3.2, 5H. 7. 17.b. o H. 7.12, 21 Ez: Barre271.3 Mar: 
Dyer 135. And with this difference all the Books are wellreconciled: And as to the ſaid Caſe of 7 


E. 3. 23, 24. by the Common Law it belongeth to the Office of the Marſhalto keep the Court from 
hores, as appearcth in Flets cap. 5. Mareſchalli intereſt virgatam & meretricibus omnibus protegere 7 
| Gggege 2 | df'h, 
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nerd. thEGrandfather, 26 Septemb; who 12 Eliz. by his Deed did enfeolf Robert Pridegix By: 


babes Mareſchaliu'ex conſuetudine pro qualibet meretrice com, infra metas baſpiti; invent 
, que ſi 611m in balliva ſua mveniat”, captatur, & coram $ eneſchall, inbibeant, ei oBiti 
regis, regine, \& liberovum ſuorum, ne Hterum. ingrediatur , & noma .earum imbrevient”, que þj ite; 
rum invente fuerint hoſpit. jecutrices Func, aut remaneant mn priſona i vinculy, aut ſpont epred, he 
ſpitis abjuvent , que ſv autetr tertio invent fuerint, conſiderabitur cer arg og ev treſſoria &' tou... 
antur, que quidem fi quarto invenient , tunc amputentur en ſuperlabia, ne de cetero concupiſeay, 1 
1:bidigems ; The ſame bcing.the Law, it -appearcth., that the Report of the ſaid Book of 7-E 

is. ſo obſcure and imperfeR, - that much of the ſubſtance of the matter ought to. be ſupplied by intend. 


deliberare, 
4 d. prim. die 


im 


Caſes in 


ent; = \& & F 1444 dad a»-'-+ "ili x : & + p : 
And the Chicf Juſtice in-the concluſion of his Argument did obſerve, That all the 
22 Bench, are 


which before there was diverſity of opinions betwixt this Court and the Court of Kin 


now unanimouſly Reſolved. -1.- That the gencral count in an ation upon the Caſe ©uad op inde. | 
bitatus fit in ſuch ſum}, -ſuper ſe aſſumpſi,” without ſhewing the cauſe ofthe Debe, is ſufficient 1 
2. That a'particular count'in ſuch caſe ſhewing the cauſc of the Debt, although it appearcth thac the 
Plaintiffway have an'aQton of Debt, well Jicth, as it-was Reſolved in'Slade's Caſe. 3. That by . 
Aſſurmplit'of the Teſtator, &'c. to pay 4 Debt or Duty, an action vpon the Caſe lieth againixecy. : 
tors; &e.' as it was adjudged in Pinchon's-Calc in the gt Part of my _ 4. This caſe of I : 
riſdiQion of the Marſhalſea is now adjudged by both Courts, ſe.in thafCaſe of 7 eremy Grayin the b 
Kings Bench,and in the Caſe at Bar in this'Court. - Againſt which Judgments there is no opinion jn i 
any of our Books, but as before appearcth, many concurring in terms with them in all the pointsnow in 
reſolved. So that our Succeffors, as believe, may take up the ſaying of the Prince of Ports, d 
: | Haud unquam neqz concio nosneqs curia ditis w 

© = Audjvit pugnave, animo ſed ſemper eodem, | * 

--: Er ſemire'eadem, atq, eademdecernere vellet, fo 

| |  #h 
EPO: 7 bz LE 46 LE Or = | FE > Ef 

Paſch. 11 Jacobi, m the Common Pleas. by 

# Ea - F2 f ſai 

Ni al Yo. | _ Re 

£ * Leonard Lovies's Caſe. | ten 

Lb 922 1 ILY | S 'y FAA | ? J54 | 7 . © | | ge 7 OCC 
N an Eje&ione firme brovght by Robere' Prowt againſt Roger Worthen, upon demiſe made tothe and 
I Plaintiff by Ltonard Lovies Gent. "14 Martii,' 7 Fac. Regis, of 8 acres of land in ClanWwin the tern 
County of Devon for” five years, from the aft day of "Zancthen laſt paſt. ' The Defendantpleaded my. 
Not guilty: And' thereupon' the'Juty gave a ſpecial Verdid to this effe& ; Lb OR to-by 
| was fciſed of the Mannors of 4ffaland and Heantoy in the Counties of Devon: and Cortwal,ud 0 and. 
the Mannors of Rillaton; Pengelly, Willeſwortby and Triveſquite in the County of Cornwall,n his de- thet 
meſh as of fee, and had ifſue Thomas his'eldeft Son,” Wiliam Zovies, Humfrey-Lovies,-andRichord a: 


Lovies,” which V/iliam- afterwards had "iſſue Leonard ithe'leflor of the Plaintiff) and thefald. Le 


Humfrty $petot Eſq; and others, and thelr heirs to the'uſes and intents'in certain Indentugestripar 
prefſed andtedared: That is to fay; Of the Maritiors of Rillaton, Prog 


tite of the ſame date cxprefſed and'dedlar TY 

and Wilfwmth; ends Fthe Mannor of 'Afaland to'the uſe of Leonard Lovies'the Grandfather forbib 

life without impeachment'of Waftz* #hd- afterwards'to the-ufeiof ſiich fermors or tenants fon 
fu 
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hfm'and bis 
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Gxandfatht! 
liqguem fin 


ſhould 


- whichIndenture 
ſhall-be minded or 

eornndem manerioru 
be executed by rea 


be all revoked and utterly.void, and ſhould be'to the uſe of the faid- Leoxard and his heirs; and that [ 79 7 


ing ſciſcd of all the aforeſaid. preraiſes as:the Law requirath; 20 Martii, 18 Eliz. 'made his laft will 
es his el- 


o 


occupy and enjoy the premiſes with the appurtenances,exceptbetors exceptedto-my {aid Soni Thomas, [b] 


<X 


faklkaſes: 


by thele, pr 
them] torelajd, ſhall ternaid andicome roimy:$Son Humfrey-Eavies,cand to th het males 

 ofÞ4 JF 1-TH51-0 ti; b 4 xd be REM -— "LED 
the, laid, Leavard Lovies,chei Grandfathes died ſeiſed ofthe ſaid'$ acres of land, [ 80] 


Mgr had . not. any:other lands,:and>that, Thomas.Eovies: aftcr the death ofthe faid- Leonard 
Grandiather entred.into.the ſaid 8 acres," in-which;@&c and:dicd withouttheir male of his bo- 
ving iſſue F«1:a# his daughter, who took to her husband Robert Doily Eſq; who ehtred into 
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the faid Þ acres, in which, &'c, And that the ſaid William Lovits died; having ifſie the ſag 1,0 
ward Lovier in the Writ and count mentioned, who entred into the ſaid 8 acres, in which, &e, vw. 
the poſſeſſion of the ſaid Robert and Fulian,and demiſed to the Plaintiff thefaid 8 acres, in which co 
25 in the Declaration is alledged, who entred 3 upon whom the Detendant by the commandtnen; of 
the ſaid Kobert Doily and Falien his wift, did enter and eject him. And if the entry of the (3 J 
Leonard Lovies the leffor was lawful or not, was the Queſtion, &c. ; 

' Afﬀerthat this Caſe (being of great difficulty and conſequenee) had been often argued «t th 

Bar 3 for it began 8 Jac. Regis, Rot: 4251. This Term it, was argued by the Juſtices, ang - 

was concluded, That Judgment ſhould be given againſt the Plaintiff, becauſe that the entry of 
the aid Leonard Lovies the leffor was not lawful. And in this caſe divers points were moyeg and | 
teſolved by the Court 3 ſome upon the Statutes of 32 & 34 H. 8. of Wills and ſomeat the Common | 
Law. 

Upon the ſaid Statutes. 1. If a man be ſeiſed of three acres of equal yearly value, one of cheit 
being holden of the King by Knights Service in Capite, and having ifſue two Sons, givcth the a6 
holden, and one of the other acres, to his younger Son in.cail 3 by which he hath executed his pow. f 
er, that he cannot deviſe by his Will any part of thethird acrez and afterwards he purchaſcth other a 


three acres of equal value holden in Soccage: Now he having the reverſion.in fee expeQant upon the { 
gift in tail (made to his younger Son) and the three acres newly purchaſed holden in Socage, can bl 
deviſe but two parts of the ſaid lands newly purchaſed, in reſpeQ of the faid reverſion. 11 

But two Obje@tons were made againſt the fame: 1. That the reverſion doth depend upon f 
the eſtate which-was given in tail, according to the power and authority given him by the ag; fi 
32 & 34 H. 8. to the younger Son, upon which Wardihip or Primer Seifin is ſued and given by the . 


ſaid Acts to the King That the ſaid reverſion depending upon the ſaid eſtate tail, ſhall not hinder 
the deviſe of the other lands holden in Soccage afterwards purchaſed , becauſe the King is once ſatisheq - th 
for the ſame. - As if a man maketh a feoffment in fee of lands, whereof part is holden by Knight $4. 
vice in Capite, to the uſe of his eldefi Son and his heirs males of his body, and afterwards to the 
uſe of his younger Son in tail or in fee, and dieth 3 if the King be once ſatisfied of the Wardhip oe 
Primer Scifin after the death of the father, and afterwards the cldeft Son dieth without iffue, he ſhal 
not have Primer Seifin after the death of the elder, as it hath been often Reſolved, for the (aid $4 
tutes were ſatisfied with the firſt. See in the Caſe ar Bar 3 The faid Statutes once wrought upon the 

ift in tail of the acre in Capite, and therefore the reverſion of the ſame acre ſhall not reſtrain the de. 
viſeof lands holden in Socage newly purchaſed. 2. The faid reverſion is fruitleſs, and not of any 
yearly value, as long as the cſiate tail continueth, and therefore is not within the ſaid Ads, forthe 
ſame donot extend to ſuch hereditaments which are not of any yearly value, as it is reſolved in But 


c pift intail, 


WS, 


of the Statute, but onely ſuch remainder- which chay:draw Wardſhip and Marriage by the Common 
Law. AS if a man make a leaſe for life os for ds and afterwards granteth lie ever hl for life of 
In tail, the remainder jtee, and afterwards the granteefor life dicth, or the donee in tail dicth with- 
out iſſue, ſuch a remiander which is now in point of reverfion, is within the Statute, for che famed) BÞ ſew 4 
the Common Law ſhall draw in ſuch caſe Marriage and Wardſhip, &c. And that it ought to-be's fey 
remainder of ſuch nature, appeareth by the words of the AR it ſelf next following, Or if any Ken Þ the 


or Services incident to any reyerfion or xemainder 3 for np Rent or Seryice can be incident toapf ®# | man 
mainder but of ſuch nature. F | ks 
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As to the ſecond ObjeQion, It was Reſolved, That there was a difference betwixt hereditaments 
which of their ngture ate not of any annual value, as goods and chattels of Felons and Fugitives, 
Waif, Stray, and the like. ( See for that in Butler and Bakers Caſe, and the notable opinion of Pri- 
ſot Chief Juſiice in this Court, in 32 H. 6. upon the Statute of 1 H. 4. ) and things which of their 
nature are of annual value, but inreſped of a gift or leaſe abſque aliquo inde reddendo, they are 
not of any preſent value, as in the Caſeat Bar, although that the reverſion in preſent is not of any 
annual value, yet the land it ſelf is of annual vaJuez and therefore ſuch reverſion is deviſeable, 
a5 it was Reſolved by Popham and Anderſon Chiet Juſtices in the Court of Wards, Trin. 34 Eliz. 
in Beding fields Caſe 3 where the Caſc was, ; That Edmond Beding field of Oxborough in the County 
of Norfolk,, Eſq; was ſciſed of fix Manors in the Counties of Norfolk, and Suffolk, 5. of one in 
his demeſd as of fee, and of the others in tail, with the reverſion expeQant to him and his heirs, 
and had iſſue Tho. Beding field divers of which Manors were holden of the Queen by Knights ſer- 
vic in Capite, and every one of them of equal yearly value. Thefaid Edmurd by his laſt Will in wri- 
ting deviſed all the ſaid Manors to divers perſons and their heirs, upon truſt and confidence for pay- 
ment of his Debts, and advancement of his Children, and died 3 and the eftate in tail which de- 


ſcended to his iffue, was more than the third part of the whole. Now the queſtion was, If che deviſe _ 
ſhould be void for a third part of the Manor in poſſeſſion, and a third part of the reverfions in fee3or - 


if it ſhould be good for the whole entire Manor in pofleſſion, and for the entire reverſions. And 
theſe doubts aroſe upon two Branches of the Statute of 34 H. 8. the firſt is in theſe words, All and 
fingular perſon and perſons having a ſole eſiate in fee fimple in poflefion; reverſion or remainder, 
holden of the King by Knights ſervice in chiect, ſhall have power, &c. to diſpoſe two parts : by 
which clauſe it ſeemeth the deviſe ſhould be void for the third part ofthe Manor in poſſeffion, for 
the deviſor had folc eſtate of the reverſion in fee holden by Knights ſervice in Capite. The ſecond clauſe 
was, And that the King ſhall have, &c. for his third part, -&c. fuch Manors as ſhall deſcend as 
well in tail as fee ſimple 3 and that the Will of every ſuch deviſor of and for the two parts of the 
faid Manors refidue, ſhall ftand good, albeit the Will be made of all his fee fimple lands. By 
which Branch it ſeemeth clearly, That if the deviſor had not any reverſion in fee but only the faid 
eftate tail, that the deviſe ſhould be good for all the Manor in poſſeſſion, but the having of the re- 
verſion upon the conſideration of the ſaid former clauſe, made the queſtion : and it was gueſtio tor- 
tuoſa & difficultatis plena. In which cafe was firſt Reſolved by the two Chief Juſtices, That a reverfi- 
on in fee expeQant upon an eſiate in tail ſeck and fruitleſs, was within the ſaid AR for the cauſe and 
reaſon aforeſaid. 2. It was Reſolved, That the ſaid deviſe ſhould be good for two parts of the re- 
yerſions, and for the whole Manor in poſſeffion, and that by the meaning of the makers of the AR 
upon both Branches, to the end the debts of the devifor ſhould be paid, and his laſt Will-perform- 
e&d, which was oneof the principal motives of the making the ſaid AQ and fic determinata fait 
ſpineſa ills queſtio. Vide 14. Eliz. Dyer 308. The Lord Paget being the Queens tenant by Knights ſer- 
vice in Capte, levied a fine to the uſe of himſelf for life, and afterwards to the uſe of theright heirs 
of the Lord Paget, and dicd 3 theeldeſi ſon of full age ſued Livery, and paid the value of the third 
part of the land in. poſſeſſion, and the moity of the reverſion in tee, according to the uſual rate: 
which proveth, That the Acts of 32 and 34 H. 8. being in the afhrmative, and which give bene- 
fit to the King in reſpe& of the poſlefſion, took not away ſuch benefit which the Common Law gave 
to the King for the reverſion of the ſame Jand. : , 


© It was alſo Refolved, That although hereditaments which of their nature are not of any annual 


nalue cannot be deviſed,: yet if they be holden ix Capize, they ſhall reſtrain the deviſe of Manors, 
Lands, Sc. and ſhall make them void for a third part. For the hereditament holden by. Knights ſer- 
vice in Capite, necdeth not to be deviſeable, And the ChictJuſtice in his Argument for the more per- 
ſpicuity,divided the ſaid intricate and prolix Acts intoſeveral Branches : The firfi Branch ontot the 
AR of 34 H. 8. which hath been mentioned before, All and fingular perſon and-perſons having ſole 
eſtate in fee ſimple, &ec. of and in any Manors, &c. The ſecond, Holden of the King by Knights 
ſervice ## Capite. Thethird is out of the A of 32 H.8. Saving, &c. to the King the cuſtody, 
Wardſbip, or Primer Seifin, the clear yearly value of the third part of the fame Manors, Lands, 


Ge. The fourth clauſe is out of the Statute of 34 H. 8. May give, diſpoſe, will or affign two 


parts of the ſame Manors, -&'c, The fifth clauſe is out of the AR of 34 H.$. That the King ſhall 
take for his third part, &c. ſuch Manors, Lands, cc. as ſhall deſcend as well of the inheritance in 


| © fetailas in fee ſimple, "And out of theſe ſeveral Branches fix times were obſerved 3 for Fwdicis offi 


eſt. ut 'res, ita tempora rerum Drerere, queſito temporetutis ers, And omnia tempus babent, Of 
baber Jus tempara tempus, The tirſi time is #empus babendi, every perſon having, &c. The ſecond 
timeis 32mpis #enendi, holden of the King, &c. The third time is temps diſponendi, may give,'dif 
pole;&c.and it is to know,that By ſach diſpoſition there is a veſting cither in the Subject or the Kings 
inthe SubjeR, either by a executed by the' Common Law in the life of the Kings tenant, or by laſt 
Will, which'veſteth only by. force of theſe Acs > In the King, only by the death of his tenant, for 
the Wardſhip or Primer Seifim veſteth in him. The fourth time is tempus appretiandi ſeu eftimand;, 
the clear yearly value, &c. The fifth time is tempws providendi, plenam tertiam partem, to defcend' in 
ee or in tail, a full third part, &c. to deſcend” or come by deſcent, as well of cate of inheritance 

fee tail asin fee ſimple. © The ſixth time is by confirudion of all the parts, #, tempus tontfinuands, 
eu tempus continuum, | GRUT "ET TLSREL I Ta Ser 3> v, | 
., And it'was holden, That the ſaid three former times gught- to concur, 5; the tirhe of having, 
the time of holding, and the time of diſpofing ought to! concur together. '* And therefore if a 
man. be-ſeiſed of an acre of land in fee, holden of the King by Knights ſervice in Capite; and 
o« Other two acres in fee holden in Socage, and the tenant enfeoffeth his younger Son of che 

. | Acre 
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acre holden in chief, and of one of the other acres, To have and to hold to him and his heirs 
den by Knights ſervice 2n Capite at the time of the deviſe, for the faid Acts have made 1 


ſon, &c. having Manors, Lands, &c. may give, diſpoſe, &c. two parts of the ſame Manors, Lands 


&c. And the Saving in the ſaid Act of 32 H.8. is Saving a third part,&c. of the ſame Manors,langs 


&c.{o that when the tenant hath conveyed the lands holden 72 Capite to his fon,now when he Maketh 


his Will of the lands newly purchaſed, he hath not any lands holden of the K. in Capite at the timegf 


the deviſe, and the Statutes reſtrain only the lands in Socage, which he had at the time of the hayi 
of the lands holden iz Capite. 2. The Ads give to him full power and authority to give, diſpoſe be 
or aflign two parts for the advancement of his wite, preterment of his children, or Paymene of þ; 
debts: So that when the Statute hath given him power to convey two parts(whereof theland hojge q 
by Knights ſervice i Capite is part) the intention of the makers of the Act never was to preſume Th 
who hath according to the A conveyed the land, to have the ſame land for any intent or Purpoſe 
And as it is reſolved in Mights Caſe in the 8th. Part of my Reports, Trin. 7 Fac. Land which is con- 
veycd to one ofthe ſaid three ends cannot be ſaid covenous, becauſe it is warrantcd by the ag 
3+ It was obſerved, the great benefit which the King hath by theſe Statutes z for the K. tenant iy Ca 
pite before thele Statutes might have ſo conveyed the land to ſome of the ſaid uſes, that the King ſhould 
never have Wardſhip nor Primer Sciſin, as appeareth in Sir George Curſons Caſe in the fixth Part of 
my Reports. And therefore it ſhall not be xeaſon to.interpret the Statute in prejudice of the Sub. 
je againſi the exprels letter, 5. by a Saving of a third.part.of the Kings lands which the Kings te- 
nant then had, to extend it-beyond the wards to lands holden in Socage, which he purchaſed ther he 
had conveyed over the lands holden ix Capite, But the greater Queſtion was, That if Leonard 7pivg 
had conveyed ( as was admitted) the land holden by Ralghts ſervice in-Gapite to William Lies his 
ſecond Son.in fee, &c. with power of, Revocation. 3. 1o,that he had power. upon the land, and 
might diſpoſe of it, If that ſhould reſtrain the power of Leonard Lovies to deviſe all the land in Q 
cage newly purchaſed. But the Chict Juſtice held it all one for the reaſons and cauſcs aforelaid ; ad 
ſo much the rather, becauſe the Statutes gave to him power to give, diſpoſe, &c. two parts, &c, x 
his will and pleaſure 3 ſo inaſmuch as his will and pleaſure appeareth to convey the land to Wilign, 
as is aforeſaid, with power of Revocation, he thereby purſueth the power which the Statutes give 
to him, which Nichols Juſtice granted. . And as theſe Statutes have been put in ure according to 
the expreſs purview, although that damage hath accrycd to the SubjeR, as in Vincents Caſe hiefl 
touched by the Lord. Dyer, 22 Eliz. 367., It wasrelolved, .Thatif the Kings tenant by Knights 
ſervice in Capite convey the Jands to the.uſeof his wife and her heirs, or to the uſe of his youngeſt 
Son and his heirs, and dieth, his eldefi Son within age, that although. the eldeſt be dilinherited, yer 
afliion.is.added to affliction, he ſhall be in ward tothe Ring, although he hath nothing by deſcent, 
by theexpreſs. purview of the Statute; ;So no interpxetation' ſhall be. made for the. benefit of the 
King againſt the expreſs purview 3, and therewith agreeth Fray Chief Juſtice in Butler . and Bakers 
Caſc., . Ang therefore if a woman the. Kings tenant_ x, Capite hath iſſue a Baſtard daughter, and 
conveyeth the lands to her Baſtard daughter, and dicth, ' the King ſhall not have Wardſhip; for ifit 
be within, the Statute of '32 H.'8.: it ought to be a child .in Law and truth, and not in reputation, a 
it is reſalyed_in Thormons Caſe, 17 & 18 Eliz, Dyer 345. Vide 12 Eliz. Dyer 296, and yetaChur 
try in_reputation .was adjudged within, the A@ of 1 E. 6. cap. 14. 22 Elts, Dyer 368.. inthe Dean 
of Pauls Cale. And the' Chief Juſtice.ſajd,, That it was:Reſolyed in the. Coure of Wards,. 71 
25 Eliz. . That where Sir Nicholas $ mgper Knight was the Kings tenant of the Manor of Her- 


ſton, | and of divers other Manors, Lane and Tenements. holden i Capite, in the County of Note 
folk, andHamond Strange his cldcfi Son and heir apparent: purchaſed the faid Manors, Lands and 


Tenements of him boys fide-for money, and the ſaid Sir Nichole dicd,the laid Hawond of fullage, 

d this matter was found by office, . And:it was Reſolved by ray. and. Anderſon Chic Juktices 
That he ſhould not. pay. Primer Seifin, for the- words of. the: Statute, are give :(which'implicth tobe 
done ex mera liberglizate &: voluntgte : . Sec Bradton, lib.2,cap.5,fa:11.) And although che wards, 


« « « - - 


Giſpoſe ang aſegn, yet theconclution is fox the preferment of his children, for every preferment ought 


to a ex mera liberalitate & ſpantauea voluntate, and accordingly ic was Reſolved {45then 


he purchaſeth lands. hoſden by Knights 


it was. Gid.). in Porriges: Caſe in. 12,Elis., And Randels Calc in 4 8&5, Phil. & Mar, 158, wascited 
by every one of the Juſtices in the AFRIUDERt .this Cale... A man ſeiſed in fee of land of Seas 
tenure aſſureth the ſame roche uſe of his;wite for Joynture in 32 H 8, and afterwards 2 £4.6\be pur- 


chaſcth lands holden by, 24 lervice, #n Capite, and of go parts thereof maketh his Will nd dr 


eth, his heix within, age, ;It che; Queen ſhould have any of the Socage Jand to make a full third pat 
of the, whole, was the queſtion. And Refobved ſhe ſhoyld, nor, for the kan of the AR 34 


i 8. of. Explanation -are,. aud hauj r. #0. Jands bolden; ky Knights. ſervice :. which proveth, that 
the time of having, holding ix Capite s Knights exvice, and of difpofing, ought to.concur: . And: 


a 
Miference was taken apglagreed between a dilpoſition, by a execured.jnthe life of the dere 


by kis laſt Will in witing-., . And therefore; ita man ſeiſed of lands in fee holden in Socage of 


4 


yearly value of 20 j, per a#1um, and hath not any lands holden in Capite by Knights-ſervice, nl | 


maketh his Willi writing, and thereby: deyiſeth the; Socage land.;50-gnother in fee, and ates or 
| Ic ight En ce in.Capite,, of the yearly. yalue of 205. arid, dieth, be 
deviſe ſhall not be g29d:far all the Spc land, fornothing is diſpoſed gr transferxed, over by: d 


Will, cillthe deathof, che deviſor. ;And there was an- wnion: of theJand holden in Copite, 37 


Parr X' 


afterwards he purchaſcth lands holden in. Socage, that in this caſe he may deviſg all the lan "ny 
ly purchaſed holden in Socage, and that for three Reaſons. 1. Becauſe he had not any lar _ 
riage or conjunCtion of the lands which the Kings tenant. had in Socage, with the lands which he 
holdeth of the King by Knights ſervice ix Capite 3 for the words of both the Ads are, Everyper 


ow vw wr — EL SY. OS Ce Re ER 


SS imAGoooo... ce 


"Plat 3 Leonard Lovies's Cale. 


Oy ns <0; OT CTY OO On Oo 


of the land in Socage tenure, fo that the time of having, holding and diſpoſing, did concur. And 
therewith; agrecth the opinion in Butler and Baker's Caſe. So, and for the ſame reaſon it is there 
holden, That if a man be ſcifed of lands holden by Knights Service x Capite, and of lands in So+ 


cage, and by his Will in writing deviſeth all the faid lands, and afterwards alieneth the lands holden - 


in Capite, that this deviſe is good for the whole land in Socage 3 and many other Caſes of the like 
effe& are put in Butler and Baker's Caſe which you may fee there. And where the Statute of 34 FL8. 
faith, two parts as well of the ſaid Mannors, Lands, Tenements, Rents and Heraditaments, as of 
all and fingular his other Rents and Heraditaments: Theſe laſt words (as of all and fingular his 
other Rents) ought to be referred to the beginning of the ſentence, ſc. having a ſole eftate, &c. of or 
in any Mannors, Lands, &«, holden in Capite, For it he hath not any land i» Capate, he is not reſirai= 
ned to deviſe but two parts, for then he may deviſe the whole : but theſe words were needfull to be 
added, for the beginning of this Branch extendeth onely to cnable the tenant to deviſe, &c. two parts 
of the lands holden in Capite onely 3 and therefore it was needfull to add, As allo all and ſingular his 
other Rents and Heradicaments not holden ix Capite by Knights Service : but all the words together 


 prove(as hath been ſaid) that the time of having, holding and diſpoſing ought to concur. 


As to the fourth time, ſc. From what time the value of the lands whereof the King ſhall have the 


- third ſhall be taken, It was Reſolved, That the value of the lands ſhall be taken as they are at 'the 


time of the death of the Kings tenant, for then by the Saving in caſe of a& executed, the title of 
Wardſhip and Primer Seifix veftcth in the Kingz and in cale of Will it alſo taketh effe for two 


parts by the death of the tenant, and the third part doth deſcend to the heir, of which the King ſhall 


have the Wardſhip or Primer Seifin= So that tempws appreciaxndi ought to concur with the time 
of the deathz ' but the time of veſting in the Subject by act executed, and the time of value, do 
not meet together, And the reſolution of Vigil Parker's Caſe in the eighth Part of my Reports, 
was cited, and agreed to be good Law: where the Caſe was, That Vigil Parker ſeifed of the 


; Mannor of F#ſhill in fee, holden of the King by Knights Service, as of his Dutchy of Lancaſter, au- | 


#0 27 Eliz,, made a feoffment of half of the Mannor to the uſe of himſelf for life, and afterwards 
to the uſe of Mary, whom he did intend to marry, for life, with divers remaindeis overz he mar- 


ried Mary Coney, and afterwards demiſed the other half to divers, for payn eat of his Debts and Le- 


gacies, and died: And it was Reſolved, That foraſmuch as the advar cement of wite is as well 
within the Statute, as payment of his debts, and the Statute (as to values) principally taketh its cf- 
te by the death oF the Kings tenant 3 for this cauſe, although the eſtatc of the wite hath the prece- 
dency, it was reſolved, That the third part of the King ſhall be taken equally out of both paits, and 
not out of the half ſo deviſcd onely and accordingly, as it appeartth there, it had-been reſolved di- 


vers fimes before. 


As tothe fifth time, ſe. To provide a third part ro diſcend, It is to know, That if a man ſeiſed 
of certain lands, part of which is holden i Capite by Knights Service of the yearly value of 60. per 


- &tum, all which lands are conveyed to one of the ſaid three uſes, and afterwards he purchaſetti lands 


of the yearly value of 201. per ayyum or more, in tail or in tee, and leaveth the ſame to deſcend for 
the thixd part to the King, the ſame is good. For this time to provide a third part, needeth notto 
concur with the time of having, holding or diſpoſing by a& executed 3 but it ſufficeth if this time 


 @ncur with the time of the value, ſc. the time of the death of the Kings tenant: and this appeareth 


by the expreſs words of the Act of 34 H. 8. Thatthe King ſhall take for his third part ſuch Mannors; 
Lands, &e. as ſhall deſcend in fee tail or fee fimple, without any words of reference or reſiraint, or 


any union-made of theſe lands, which deſcend with the land holden iz Capite by Knights Service, as 
the other clauſes aforeſaid are. 


| As to the ſixth time, ſc. temps. continuum, to ſome purpoſe time ought to continue #ſque ad 
mortem, and in ſome caſc poſt mortem; uſque ad mortem, the eſtate conveyed to any of the ſaid three 
purpoſes, ought to continue till the death of the Kings tenant, as is reſolved in Bingham*s Caſe} 


inthe ſecond Part of my Reports : poſt mortem, 1. The tenure by Knights Service i Capite ought 


to continue after death, tor it the tenure be but during the life of the tenant, ſo that it doth not conti- 
nue after his death, the ſame ſhall not reſtrain the deviſe of the other/lands, as it is holden in Butler, 
and Baker's Caſe, 2. The eftate of the land holden ought to continue after the death of the tenant 4 
and therefore if tenant in tail be to him and 'the heirs males of his body, the remainder to another in 


- keof land holden by Knights Service in Capite, and he is ſeiſed of other lands in Socage in fee, and 


by his Will in writing he deviſcth all his Socage lands, and dieth without iflue male, in this caſe the 


 Eviſe is good for the whole Socage land, for the eſtate of the lands holden doth determine by his death, 


ſo. that there was not any cauſe of Wardſhip by the Common Law. The ſame Law, If the eſtate of the 
land holden be defeated by Condition after the death of the tenant. Vide 1 3 Eliz, Dyer. 3. The pxi- 
vity ofthe heir of the tenant ought to continue after his death 3 and therefore if the King tenants iz 
Capite conveyeth all his lands to any of the ſaid three uſes, and afterward is attainted of Treaſon, 
and afterwards he dieth his heir within age, in this caſe the King ſhall not have the Wardſhip, be- 
fauſe that he. dieth without heir in reſpect of the corruption of bloud, as it was reſolved in Sir Eve- 

rard Digby's Caſe, Mich. 7 Fac. in the eighth part of my Reports, 
; Queſtionsat the Common Law. 71. It the uſes limited by the ſaid Tripartite Indentures to Wilh- 
tom Lovies in tail, with the remainder over, are in contingency or not? or if the uſes be preſently 
executed by the Statute of 27 H. $8. of Uſes, in William Lovies with the remainder over? And the 
Chick Juſtice held, That the uſes were in contingency, and not executed till the death of Leoxard Lo- 
werthe Grandfather, for when he hath by the aid Indentures limited to himſelf an eſtate for life, and 
ay the matter power to make leaſes for life, lives or years, without any reſtraint of lives or years, 
en when the limitation is farther to the uſe of the performance of his Will and Teſtament, and 
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to the uſes of ſuch perſon and perſons ſeverally to whom he by his laſt Will ſhall tet 
or eſtates. By theſe words without queſtion he may deviſe the lands to any perſonin tajj wy 
fee, (for he hath power before to make leaſes for lives or years, without any limitation) ang , 
conſequence the uſe limited to William Lovies in tail, with all the remainders over, are in continge 
cy. For where it is doubtfull or incertain whether the uſe or eſtate limited i» futuro ſha] RM 
in eſtate or intereſt or not, there the uſe or eſtate is ſaid to bc in contingency, becauſe upon x "Ta 
contingent it may either veſt or never veſt, as the contingent ſhall happen. And therefore "rag 
is a difference betwixt ſuch a contingency as aforeſaid, and a limitation of cftates by words of Toy 
tingency, which extend upon the limitation of former eſtates, and which velt in eſtate or interes 
preſently to take effe&t in poſſeſſion in futaroz as in 5 E. 3.27. William leaſes to Joby for the life 
of John, rendring to William 40 s. rent during the lite of William, and after the death of Willju to 
' Jobs and his heirs, this remainder to Fobn cannot preſently veſt, becauſe peradventure it ſhajj Never 
veſt in eſtate or intereſt, and the contingent in this caſe is the time of the death of William, 6, if 
William dieth, John living, the remainder is good, but it William over-live Fohn and dicth after him 
the remainder is-void. Vide Plo. Com. in Colthirft's Caſe. Paſc, 36 Eliz. Rott. 348. between Afton 
and Hore in the Kings Bench, the caſe was3 That a fine was levied to the uſes of A. and the heirs 
males of his body, till he or the heirs malcs of his body hath done ſuch a'thing, and after ſuch thin 
done unto the uſe of another in tail, and dieth without iffue without any thing done, It was adjudged 
That the remainder was in contingency, and never fell. If a man hath made ſeveral leaſes of twy 
ſeveral acres of land for two ſeveral and diſtin& terms, as well in the commencement as in the eng 
and afterwards mak<eth a leaſe of both acres, to begin after the the determinations of the ſaid ſever} 
terms for 40 years, it thall not expe& to begin: after- the laſt leaſe, but ſhall veſt preſently in inte. 
reſt reddends ſingula ſingulis, as it is adjudged in Juſtice Windbam's Caſe in the tifth Part ofny 34. 
ports, (and ſee 6 E. 3.43. a good Caſe, See Boreftox's Caſe betwixt Hinde and Ambrey in the thirq 
Part of my Reports) for it veſts preſently in intereſt, to begin in poſſeſſion after the determination 
of a former term for years. But in the Caſe at Bar, nothing can veſt by the deviſe to Wilian 14. 
vies, nor the remainders over till the death of the devifor, becauſe he hath power by his Willtoe 
viſe to any perſon any eſtate, be it in fee fimple if he will: Ergo, it cannot preſently velt inWilian ly. 
vies, and by conſequence in none of the remaindersz upon which it followeth, that in the mean 
time the uſe of the fee veſts again in Leotard the Grandfather, (as it was adjudged in Sir £4, Cleres 
Caſe) and then he was ſeiſed of lands holden iz Capite at the time of the purchaſe of the ſaid $acres 
in which, &c. And for this cauſe, he having diſpoſed two parts by a& executed accordingto the 
Statute, cannot deviſe the ſaid $ acres. For it appeareth by the Record, that he hath conveyed by 
fcoffment lands and tenements of the yearly valueof 55 /. 65s. 8d. and the land mentionedtobede- 
viſed is but of the value of 241. 145. 10d. per annum, and the feoffinent cannot extend tothe faid 
$ acres, for they were purchaſed after; but being a laſt Will ſhall be direction to declare es upon 
the feoffinent, and when the land ſhall paſs by the Will it {lf, and when by the teoffaiat, Ste 
Sir Ed. Clere*s Caſe. * But againſt this it was objeQed; That the fee which Leonard the Gnndfi- 
ther hath by operation of Law, is vaniſhed by his death; in as much as he made no diſpoſition of 
the land in fee fimple by his Will, which was granted as had been reſolved before. But it ws An- 
fwered and Reſolved, That the ſaid reverſion in fee expeRant upon the eſtate tail, did notyanilh, as 
fully appeareth. Another Objection was made, That foraſmuch as the words of the Statutesof 32 & - 
34 H.8. are, Lawfully execute in his life, &c. in this caſe foraſmuch as the ſaid uſes werein contin-" 
gency, no execution of any eſtate was, but after the death of Leonard the Grandfather, and out 
of the Statute. To which it was anſwered, That after the death of the ſaid Leonard the Grandfa- 
ther, the faid eftates were derived, and took their efſence and effe& by force of the feoffmentmade, 
and fo upon the matter executed in his life. Alſo it was holden by the Chief Juſtice, That there- 
mainderto William Lovies by the Will is contingent, foraſumch as no alienation is found to bemade 
by Thomas; for in effec it is a deviſe to Thomas and his heirs males. Provided, that if healienit, 
that then for want of ifſue male of his body, it ſhall remain toilliam, &c. So that there aretwo 
main impediments to the remainder, ſc. that there was not any alienation; and if there had beenan 
alienation, then alſo it ſhould be repugnant, that after the alienation the land ſhould remainto#i* , 
am, and ſo quacungue via data theremainder as this caſe is doth not veſt in William, And theſeverdl 
pennings of the deviſe to Thomas with contingency to remain over to Filiam, and of the deviſe to 
William and the remainder over were obſerved, which prove ſeveral intents in the Teſtator; a5 app 


 reth in Edrich's Caſe, in the fifth part of my Reports, upon the Statute of 32 H. 8. Of Rem. But 
this point was reſolved by the Court. Another point at the Common Law was alſo moved in 
this Caſe, ſe. Whether the ſaid revocation mentioned in the Record, were ſufficient or not. Touching 


which, there are three things to be conſidered. | 
1. His Power, reſerved to him by the Proviſoof Revocation. 
2, If he hath purſued his power. | NE ET J 
Firſt, the words of the Power divide themſelves into five Branches. 1. That if the ſaid £e0 
Loviez ſhall be diſpoſed to alter, change, orto make: void the aforeſaid feoffinent, &c. 2- Or an) 


Uſe or uſes, &©, above limited. 3. Or any cfate or eftates which ſhall grow or be executed by rea” 
. ofany uſe, Se, 4. Orif the ſaid Leonard Lovies the Grandfather ſhall be minded to have 489 


all and fingular the ſaid Mannors, ec. or any part of them. 5- Or to diſpoſe or give the ſaid Man- 


nors or any part of them in any other manner, or to have again the ſame or any part of them to is 
Gaid Leonard and his heirs in his ancient-cſiate, and thercupon ſhall ſignific his will and pleaſure . 
the feoffees or any of them, &'c. That then immediately, &e.' the Mannors, &c. ſhall beto theu 
of Leonard the Grandfather and his heirs, in his ancient eſtate, Then the the Revocation _ 
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upon tw. parts : I» He fignitic that ſo much of the Indentures which _O 
12 yoid, which was objected cannot be, becauſe that the Indenture IN wy. gy 
he feoffment was made 28 Sept. following, and theretore the Indenture precedent could 3 =P 
he feoffinent which paſſed by ſubſequent Livery. Alſo he declareth, That {> much of the fe > 
and Indentures, and no more, as concern only parcel ot the premiſes, ſhall be — . yo Ir A 
that the feoffinent and indenture may be avoided,, and made void bn all, yetir —_ = = wry X 
art, 5. the Deed of Indenture as to one Mannor to be made void and to loſe its force, a 4 + rok 
)ther to ltand with the Decd, and of ſuch effect,as it was objected, in the ſecond Rinch 4 vill "4 
{much and no more of the ſaid feoffment and Indentures, and every af we a Wl Om 
rained, to be utterly fruſtrate and void, &'c. 3. The nature of the things fo be ws: jag 
dered, That all the declarations and limitations of the uſes at the time of the- Deed of Revearic . 
wCcre only 1n contingency, and nothing in eltate in poſſeſſion, reverſion. or relations 4 49 
but only in poſſibility, which cannot be revoked, or changed, or altered z for revocation rb 2 
tion or change, doth preſuppoſe a former effence, as the Rule of-the Logician is, -O 2h DEN 
preſupponit babitum, And although that future powers and authorities annexed to _—_ "6 
power tO make leaſes, &c. given to him who hath an efiate for life may with the eſtates be rev k a 
yet it was objected, That when all is in contingency or poſhbility it carmot be revoked 3 and th x ſe 
which by operation of Law was vetted in Leonard Lovies the Grandfather, cannot be : k Tn - n 8 
the Proviſo of the ſaid Indentures extend only to uſes declared. by the ſame Indentures Bad. 5 ad 
an uſe created by the Law. But it was anſwered and reſolved by the Court, Thatithe IEA ta 
good : For uſes and powers in contingency and poſſibility, may by mutu i] aſſent of the _ Bn 
revoked and determined, for as they may be raiſed by Indentuxe, ſo by proviſoor Bow ies - 
nexed to them in the ſame Indenture, they may be extin& or deſtroyed either before or —_ heTe ; 
eſſence. And it was Reſolved, that cheſe words, The ſaid Indentures, and every clauſe | 4 Se 
therein contained, extend to all the uſes and limitation in contfhgency and polſibilic | ve w_—_ 
folution agreeth with common Experience, 5s. That eſtates limited to 'one, two __ Son yy bo. 
fore that any of them be born, are by the like Proviſo's uſually and without queſtion daily. n. 2 | 
And without queſtion the Indentures, as tothe direction and: declaration of ufes, ma BG. b 2 
force in part, and ſtand good in part and if the operation as to part be taken awa b t Pre : F- 3 
thenthe feoffment for that part is to the uſe of the feoffor and his heirs 3 and by red, _— by . 
Caſe at Bar, Leonard Lovies, had an uſe veſted-in him by operation of Law upon the ho - in the 
till other 'declaration was made by his Will. - Now by the'Revocation he hath an abſol er pt 
& ont wh in his ancletteſtae without any limitation; - _ ESSE es 
-- Alothe Chief Juſtice held, That the faid deviſe to Thomas w es FE F9 | 
an ” Lon page wR_ : -— y_ amy Hong words in this ge Ai eFppoy 0t 27 
l : for the words are, Item, I give; grant, willand:bequeath, to my Son Thomas : | 
Mannors, &c. To have and to hold to miy id Son Thomas; and ti bs 2 0000y BONES TY 
fully begotten, from and after my death,for and durin ens of < enk none body, .-9-48 
4 x ptr PE EE, vs m——_ remainders to William Tots he eco ry to paige 
to their ſeveral heirs males of their bodies, without any reſtraint to-any he 2s | 
note, the liberty given to Thomas isin theſe —_— ' Othe atfch A y number of years, And 
Sergbablo-aponche.deach.of any thee Sr as = *\ i " - to leaſe, &c. the lame for years 
in to iliowe and the other. | the words. "Otherwiſe than Ea r of. perſons :; but in the liberty gi- 
Be Wh ache doch ern de rt RAE LG OT 
| . in Th 
A = eſtate but for 500;Fears, 1o long as he hath iſſue of his body he wry ka ON INOS hh 
- 70 years, but to who hath an eſtate in tail, he leaveth him power toleaſe the 1; ds 
x three lives or 21 years, according to'the-Statute of -32 H.-8, -which giveth powe 5 NINE 
ot and therewith agreeth Juſtice Winch, Bat theſe words, During the —_ pe RE ayes un 
 — —— — 
| cars in Grants, the Books are expreſs in the point, 11 4 ve ooh 
- 17. 39-E.3. 37. 19 E, 3 Aecompt 56 oH 6.58, 22 H,6.33. 34 H. point, 11 Aff. 21.:33 Af: p. 
276. Vide 21 H. 8. br. Eftates, thelike. Eneaztoth 7 33, 34 H.6. 27. Litt. 168. 10 Eliz.Dyer 
this Court and the Court of Kings Bench, ina form .- RE NIge hath been controverted betwixt 
tion as to that point 'was now given b the Cou & 2g brought upon this deviſe, no Refolu- 
the heirs males of his body, his heir ſhall _h —_ we Reader, if a term be devifed to one and 
which cannot be entailed, and ſuch Jeeidwing _ ut-his'/Executors, for a. term is but a Chattel 
; - a lien the term 'to whom he pleaſeth 
Kt was adjudged Tri. 25 Elis./ in the Kin Wy hi 5 | m he pleaſeth, Andfo 
FER Ne NgS+DENC n Peacocks Caſe 3 andanmo 21 Eliz. fo Refolv 
Lia ur ns. Fey; pg Calc referred to them 'out of the Chancery, between icgins 
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Hill. $ Jacobi. 
Door Leyfield's Caſe. 


Ohn Leyfield Doctor in Divinity brovght an aQicn of Treſpaſs in the Kings Bench, Hit 8. 
J Rot. 1282. againſt Henry Hillary, of taking and canying away his Corn ard Hay at 01, Oo 
in the County of Somerſet. The Defendant pleaded in barr, T hat Queen Elizabeth wag gig, ; 
' the ReQtory of Old Cleve in the ſame County in her demeſn as cf fee inthe Right of hex Coomn : 
England ,, and by her Letters Patents 20 Juni, 35 Eliz. ( without ſaying he ſhewed forth ) Fa 
miſcd the ſaid ReQtory to Conand Proſe for his life, who 26 Fan. 3 Jac. demiſcd the ſaid ReQory 
to George Pincomh for eight years, if the ſaid C onand ſhould fo lorg live, and the Defendant as £ 
vant tothe faid George took the Corn and Hay as Tithes ſevered -trom the nine parts, and Werred 
the life of the ſaid Conand : Upon which the Plaintiff did demurin Law, becauſe that the Defen. 
dants plea did amount unto the General Iſſue. And it was adjudged in the Kings Bench, Tha the 
barr was inſufficient , becauſe the Defendant in his plea did not ſhew to the Court the Letters Pater, 
of Queen Eliz.made to Conand Prowſe, which the Court took to be matter of ſubſiance, and which 
the Defendant ought to have ſhewed forth, althovgh he in whoſe right he juſiihed had but pan «f 
the eſtate. Whereupon a Writ of Error was brought in the Exchequer Chamber, and there ty 
Errors were moved; one, which was afbigned by the Defendant for his cauſe of demuner, ;, Thy 
the ſaid plea did amount to the General Iflue, becauſe the Defendant gave not to the Plaintiffay 9. 
Jour, in which caſe no Judgment ought to have becn againſt the Defendant, butthe Court ayers 
have ruled him to aniwer over the ſecond, That for want of ſhewing the Letters Pate, the 
Court ought not to have given Judgment againſi the Defendant, for two cauſes. 7. Becauſe thay 
by Law the Letters Patents needed not to. be ſhewed forth. 2. If they cught to have beenſheny, 
yet the ſame is but matter of form, and not of ſubſtance; and therefore by the Statute of 27 Elis, 
cap. 5. becauſe that he ſhewed not the ſame for ſome cauſe of his demuzrer, he ſhall not take adj. 
tageof it. | | 
4 to the firſt, it was objeRed, That the ſaid plea in barr doth amount to the Genera] Iſſue, he. 
cauſe the Defendant hath not given any colour to the Plantiff, nor any poſſeſſion upon which he 
may ground his Action. And thereupon they cited 21 E. 4. 65. In Treſpaſs for taking and car- 
rying away of certain Cart-loads of Beans at Bodmon,againſt the Prior of Bodmon; the Defendat ſaid, 
That the Corn was growing in a certain place in B, in the Pariſh of Bodmon, whereof hews Paſon 
inparſonee, and ( being driven by. the Court to ſhew how he came to the ſame Parſonage) ſaid, 
That he had the Impropriation by title of Preſcription 3 and how that the Corn was ſevered from 
the nine parts, and that he took them as his own goods (and gave colour) that he delivered themto 
one T, who delivered them to the Plaintiff to keep, and that the Defendant took them, Andin21 
H 6.30. Robert, Parſon of the Church of Clifford, bxought an ation of Treſpaſs again divers,and 
declared of his taking and carrying away of his goods, 5. Wheat, Barley, Oc. three Covalets, and 
three Blankets, As to the Corn of Wheat and Barley, &c. the Defendant ſaid, That bene the 
Treſpaſs one A. was Parſon of the ſaid Church, and the Pariſhioners had ſowed their Jands with 
Wheat and Barley the firſt day of May, and afterwards the ſame day the faid 4. madethe Delea- 
dants his Executors, and died 3 and gave colour to the Plaintiff, That he was inſtituted and induth- 
ed Parſon of the faid Church, and afterwards the Pariſhioners ſevexed the Corn fiom the ninepans, 
and the Plaintiff as Parſon took the Corn, and the Defendants as Executors tock it out of his pol- 
ſeſſhhon. And 19 H. 6, 20. In treſpaſs againſt B, Prior of L. for breaking of his Cloſe, and ta- 
king away his Graſs being in Cocks. The Defendant as to the breaking of the Cloſe pretended 
his Frechold 3 and as to the Cocks, he faid, That he himſelf is Parſon inparſonee, and that the 
place where is ſo much land of ſuch a Town within the ſame Pariſh, ( and he wag driven by the 
Court to give a name to the Cloſe )) and that the Cocks were there growing, and ſevered from the 
nine parts and you claiming to be Parſon of the ſame Church by the Kings preſentment by his Let* 
ters Patents, whereas you were not inſtituted nor inducted, took the ſame Cocks, and we took them 
back again. And there Forteſcne and Newton conceived that the colour was not good. Andin2 H. 4 
5. The Vicar of Saltaſh brought an AQion of Treſpaſs for «arying away his goods in$, The Delen- 
dant altedged, That the Dean of Windſor was Patſon of S. andthat he as ſervant took the goods 
as his Maiters goods, and the Plaintiff would have taken them from him, and he would not ſuffes 
him. And by the Rule of the Court it was holden no plea, becauſe that the Defendant doth not 2c- 
knowledge any poſſefſiqn in the Plaintiff, nor property at any time in him of the ſaid goods. 34 H, 
6. 10, b, The Abbot of St. Mary of York brought an a&ion of Treſpaſs againſt Fohn Parſon of the 
Church of P. for taking of 307. atD. in the County of York, The Defendant ſaid, That there 
a Chappel of our Lady in the City of Tork, in the Defendants Pariſh, in which Chappe! there Is 
an Image of our Lady, to which the People uſe fo 6ffkr Gold and Silver; and that the 39 % we 
Offerings there, and that he took them away, asit was lawfull for him to doz and gave colour ir 
the Plaintiff, s. That he did deliver the money to B. to keep for the Defendants uſe, who deliverce 
the mony tothe Plaintiff,and the Defendant took the ſame out of his poſſcſſion, & c. And in 39 Hi.6, 
1 & 2, In Treſpaſs, the Plaintift declared of taking two Horſes. The Defendant ſaid, That the Lord 


Latimer is Loid of the Barory of Godford, which is an ancicnt Barony, and hath becn time out 0 
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mind, cc. Within which hz and his Anceſtors, and all choſe whoſe eſtate he hath in the ſaid Ba- 
rony, have had Waif and Stray tim2 out of mind, &:. And further faid, That the Horſes were 
ftollen, and broaght within the Barony, where, &c. and there the Horſes waived, for which 
cauſe the Dzfendant as Szrvant to the ſaid Lord, and by his commandment ſeiſed them, & c, and the 
Plaintiff took them, and the Detendant took them again and Exception was taken to this plea, be-. 
cauſe the Dzfendant gave not to the Plainriff any colour : for although they were waives out of 
his Franchiſe, and the D-fendant ſeiſed them, che Plaintiff hath not colour to take them; for 
which the D:tendant ſaid, That the Plaintiff ſuppoting that the property was in him before the ſtcal- 
ling took them. But by the whole Court, the Pl:a was nothing worth, without ſaying in faGo that 
the property was in him 3 for which cauſe he pleaded accordingly. And many other Caſcs were 
put to this purpoſe, which I purpoſely omit. Vide 22 E. 4.24. Againſt which it was argued by 
che Counſel on the other tide, That in this caſe there needeth not any colour to be given, for two 
cauſes. 1. Becauſe the Defendant doth juſtifie as Servant, 2, Becauſe the beginning of the barr 
is with the Queens Letters Patents. | 

As to the firſt, 18 E. 4.3. was cited, where in an aGion of Treſpaſs for breaking of his Cloſe,and 
taking and carrying away 3o loads of Wheat; The Defendant pleaded, That one Sir C.M. was feiſed 
of a Carue of land, whereof the place where, &c. in his demeſn as of fee, and ſowed the fame land 
with Wheat, and that the Defendant as his Servant, and by his commandment centred into the ſame 
land and cut the Wheat, and carricd it away,as it was lawful for him todo. 'And it was moved, That 


the bar was not good becauſe he gave no colour. And it was holden by all the Juſtices,that he ſhould 


not in this caſe give colour to the Plaintiff, becauſe that in all caſes where a man juſtifieth as Servant to 
another, and by his commandment, he ſhall not give to the Plaintiff ary colous. 

As to the ſecond, colour always ought to be given by him who is firtt inthe conveyance, or elſe 
all that before it is waived 3 and therewith agreeth 10 H.7-14- 15 E. 4. 32. 18 E.4.10.& 22 E, 
4+25- And in this caſe Queen Elizabetb is the firſt in conveyance by the Letters Patents, and the 
Plaintiff cannot ſuppoſe that the defendant claimeth by former Letters Patents, for then it ſhould 
give to the Plaintiff a good title as in 12 H. 6. Colonr 54. In Treſpaſs for breaking his Cloſe; 
the Defendant ſaith, That one H. did enfeoff him, and the Plaintiffclaiming by colour of a leaſe 


- madeto him for term of years before the feoffment, where nothing paſſed, centred, &e. And there 


Fitzberbert conceiveth that the plea is not good 3 forif ſuch a leaſe was, it paſſerth preſently, and 
when he pleadeth that the Plaintiff claiming by colour of a leaſe for years, where nothing paſſerh, 
the fame is repugnant to it ſelf: for when he faith by colour, of a leaſe, this word Leaſe, implicth a 
leaſe in Law, for otherwiſe it is no leaſe. As in Alliſe, it is no plea to ſay, that one H. did enfeoff him, 
and the Plaintiff claim by colour of a feoffiment where nothing paſſed, entred, for the Law doth 


[5] 


intend it is no feoffment without Livery 3 and therefore it is the uſe to plead, That the Plaintiff 


claiming by colour of a deed of feoffment where nothing paſſed, &. for by the deed without Li- 
very nothing in truth paſſeth. Soif the Defendant ſhall ſay in caſe at Bar, That the Plaintiffclaim- 
eh in by colour of a former grant of the ſaid Queen by her Letters Patents, &«c. the ſame implieth 
a lawfull grant, &c. But both theſe caſes were diſallowed by the Juſtices. Forasto the firſt, It 
is true, when the Defendant in treſpaſs, &c. pleades, that the Freehold is in Fobn at. Stiles, and 


that he by his commandment entred 3 or that F. S. is ſeifed of his demeſn as of fee, which is all 


one (as the Book is in 18 E. 4. ) and that the Defendant as his Servant, and by his commandment 
entred, there he needeth not to give any colour, becauſe that notwithlianding the fee or freehold 
be to one, yet the Plaintiff may have a leaſe for years and therewith agreeth 22 Wa 6.50. But when 
ſpecial title is made, as in 2 R. 3.8. Fobhn Atwood brought Treſpaſs of breaking of his Cloſe againft 
Jobn Dingle and Williem Dingle, the Defendants ſay, That one Thomas Atwood was ſeiſed thereof, 
and enfeoffed I. B, and R.S. who enfeoffed Sir Fobn Norbury Knight, and theſaid Fobn Dingle in his 
ownright, and the ſaid William as ſervant to him, &c. and gave colour to the Plaintiff by the faid 
Thomas Atwood, And 1 H.7. 19. Robert Redxeſh brought a Writ of Forcible Entry upon' the Statute 
of 8 H. 6. againſt, B. who pleaded, That Fob: Hoke and Henry Atwood were ſciſed, &c. and en- 
fcoffed Fines and Sackyile in fee, and the Defendant as Servant, &c. and gave colour prowt oportet, 
and traverſed the force 3 for when the Defendant maketh ſpecial title to him in whoſe right he ju- 
ſiificth as Servant,there it ſhall not be intended that the Plaintiff hath any intereſt in the land, and 
{is the difference. 

As to the 2 Reaſon, The Defendant ought to give colour by former Letters Patents, y. colore qua- 
mudan literarum patentiumfai# pred? the Plaintiff de tenementis predidiis ante, &c. pro termino.&c, 
«bi nibil tranfroit, he ſhall not ſay that the Plaintiff claiming colore conceſſionis ſwe dimiſſionis, &ve, 
And that the colour ſhall be given in ſuch caſe, appearcth in 7 H. 7. 14.4. where in the fame calc, 
colour was given. 

But it was Reſolved, That in the caſe at Bar colour ought not to be given to the Plaintiff, And 
the reaſon that colour ſhall be given ina Writ of Entry ſur diſſeifin, a Writ of Entry in the nature 
of an Aſiſe, Afſiſe, Treſpaſs,e*c. is, That the Law, ( which preferreth and favoureth certainty as 
the mother of quiet and repoſe ) to the intent that either the Court ſhall adjudge thereupon if the 
Plaintiff demur, or that a certain ifſue may be taken upona point certain, requireth that the De- 

ant when he pleadeth ſuch ſpecial plea, that notwithſtanding that the Plaintiff may have right, 
the Defendant ſhall give colour to the Plaintiff, to the end that his plea do not amount to the Gene- 
nl Ifſve, and foto leave all the matter at large to the Jury, which ſhall be full of multiplicity and 


 Prolixity of matter. Andalthough that colour be not but a fiftion , yet lex fingit ubi ſubſytit 


Eequitas : See Doftor and Student, cap. 53. fol. 160. But when the ſpecial matter of chez plea, 
ntwith(ianding that the Plaintiff had right before, utterly barreth him of his right, in ſuch caſe 
Hhhhh 3 the 
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the Defendant needcth not to give any colour, becauſc he bazrcth the Flairtift of his right, if he 
had any 3 in which Caſe it ſhould be in vain to give the Plaintiff colcur, whearc it appcarcth up. 
on the matter of the plea that he had not right. For becauſe tFat in Toa! action, as Atlfe, Wrir 
of Entry in thc nature of Aſhe, &&c. it a cc ,atera Warranty bc pladcd, ar.uthc Detendant doth 
rcly upon It 3 Or if an Efoppecl be pleadeo, CT A fire with procſamaticn's, C © tNac necderh net 
any colour to be given, becauſe that the plea is baried altheugh he bath rights ard thawith *, 
erecth 35 H.6. Treſpaſs 160. So, and by the ſan c rcaſon, It the Dctcr.dant cOnveycth to him title 
by A&t of Parliament, as it 15 holden in 3 E. 4. 2. when cne julitjicth his Entiy by a cauſe Which 
bindethone in his blood tor ever,he ſhall not give any colour: ar,d thearcwith agreeth 22 Fg, 4. Ss 
5 H.7.10. 3 E.3. tt. Aſiſe. But if a man pleadeth a deſcent in barr, yet the Detcndant Ovght t 
give colour, for that bindeth the poſſciſion, and not the right, as it is apc in 19 H.6, 41, and 
22 H.6. If in Treſpaſs for taking away of gocds the Defendant juſtihcth, becauſe that he hath 
Waif within his Mannor 3 and ſhcweth, that one fiole the laid goods de qurdum ignoto and wajyeg 
them within his Mannor, for which the Defcrdant ſeifed tham, it 1s good without any colour, and 
therewith agreeth 12 E. 4.5. b. But it was there holden by all the Jultices, TLat it the Defendant had 
faid, that 4. was pofſeſſed of the goods as of his prefer gocds, ard that one Þ. had floIn the 200ds 25 
above, that he ought to give colour to the Plaintiff, tor then he proveth that r.0 piopaty was in the 
Plaintiff, ſo he had no colour of action 3 but thae in the ſane caſe he ſheweth thur they were foln 
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' extra poſſeſſionem cujuſdam ignoti, lo it is not dcnicd but that the property was to the Plaintiff, argþ 


is not bound to ſhew expreſly in whom the property was. The fame Law of a Sale in Market owe 
Tf he had ſaid, That ſuch a one (cold them, he ncedeth not to give colour z but it he faith, That fuch 
2 one was poſſeſſed of his goods as of his proper gocds, ard fold tham in Market overt, he ought 
give colour. Andall this appearcth in the ſaid Bock of 12 E. 4. But I conceive, thatthe fyjg 
Caſe is not well reported, for the rcaſon there given m.aketh againſt the opinion of the Juflices; 
for their reaſon is, That the plea fhall not be gocd without colour, when the property is alledgedin 
4 certain perſon, becauſe it is proved, that no property was tothe Flaintiff, and fo had no colour 
of aQion : Ergo, it is a good cauſe that no colour ſhal] be given, becauſe it is an abſolute bar of 
the property, and of all the Plaintiffs right, as it appeareth before. And fo is the BockinzoH, 
6. 1. in the ſame caſe when the property is alledged in a perſon certain, and therewith agreah 21 
E. 4. 18. b. and 21 E 4. 65. a. Andin 9 FE. 4-22. the Defendant when he juſiifeth for Wredkgare 
colour 3 and itisholdenin 21 E. 4. 18. and 21 $.4.65. that in ſuch caſe no colour ſhallbegizen, 
and the reaſon of all the Books agree with it, So when the mattcr of the plea doth ban the right 
of the Plaintiff, no colour ſhall be given. Alſo when the Defendant entitleth him:{clt by thePlintif 
himſelf, no colour ſhall be given, 13 H. 7. 6H. 7.14. Alſo whena man pleads tothe Writorto 
the aRion of the Writ, no colour ſhall be given, 21 E. 4.4. And for the Caſe of Tithes, which 
is the Caſe at Bar,he who juſtifieth for them ſhall not give colour, for to whomſoever the property 
is, and whoſoever ſevereth them from the nine parts, they belong to the Parſon.  Andtherewitha- 
greeth 12 E. 4. 21 E,4.18.b.& 65, . | | 

And as tothoſe Caſes which have been put on the contrary party. 1. In the Caſe of 21E, 4.6, 
where colour was given in the cafe of Tithes, Brian Chief Juſtice there hcld, that it was notneed- 
full to be given, for ſuch plea was good without colcur 3 and as to the caſe of 21 H,.6, 36. thereco- 
lour was given, but not by the Rule of the Court, and the pinion of 19 H. 6. is not to thecontray, 
inaſmuch as he taketh upon him to give colour if any was needfull, but ſuch colour which hegare 
was not good. The caſeof 2 H. 4. is not of Tithes, but of other goods, and therefore is not tobe 
reſembled to this Caſe. In the Caſe of 34 H. 6. 10. there necdeth not any colour to be given, but 
there Mojl towards the end of the Caſe, 1aith, Tf any man taketh my goods or money, and offercth 
them toan Image,' in that caſe I am barred againſt him as of goods ſold and tolled in.open Mar- 
ket, in which caſe no colour ſhall be given. And as to the Caſe of 39 H. 6. 1 & 2. the CaſeofWaih 
when the Defendant alledgeth that the property was to the Plaintiff, Oc. It was reſolved thatnoc0- 
lour ſhall be given. And it appearetb before by 21 E: 4.5. and other Books, that no colour ſhall 
be given in caſe where the Defendant alledgeth that the goods and waif were the fioln goods exjuſ- 
dam bominis ignoti; toxin. the end of the-ſaid Caſe of 39 H. 6. 2. the Reporter ſaith, Quere, It in 
this caſe coJour ought to be given to the Plaintiff, becauſe, by this pleathe property of the horles 
is not denicd to be to the Plaintiff, before the ſtealing, and then it ſecmeth the plea is good without 
colour 3 and there the Reporter further ſaith, Vide ſuch matter.in a Replevin, anno 5 E. 5: Andhe 
Caſe which he meancth is in Hill. 5 E. 3..3. William de Newport of Londbn:bxought a Replevinagainit 
Sir Henry de Nevil Knight, - and declared of the taking of his goods tatheivalue of Oc. v: 10:Lalis 
of Herrings in the Town of Ialring. The: Defendant pleaded, . That .the: Laſts. of Herrings' Were 
cafi by tempeſt of the Sca out of any ward upon his land in Walring, wha the Plaintiff hath decla» 
red 3 and that the Defendant hath liberty of. Wreck throvgh the whole Town, as appendant to'his 
Mannor of Vatring, and ſo his own goods..:Judgment if he ſhall be anſwered in this Writ And -i 
this caſe two points were Reſolved. 1. That againſt this ſpecial matter the Plaintiff was fot Te- 
ceived to a fimple averment, without anſwering to the cauſe: 2. Notwithftanding thatche Deten- 
dantdid not acknowledge that the property was at any time in the Plaintiff, yet the plea was good : 
for when goods are found in the Sea, then they are out of the cuſtody and poſſeiſion of every; 
then the Lord upon whoſe lands they are caſt, -neederth not acknowledge whoſe goods they Were» 
and the Plaintiff by the Rule of the Court was driven to anſwer : Wherefore he ſaid. that the Defcn- 
dant. took the goods out of the poſſeſſion of the Merchants and Mariners 3 and offered it n iſſue, 
and the Defendant was driven by the Court to joyn ifſue therein. In which caſe it 15 f0 beo 
erved, That it the Defendant had generally claimed property, he ſhall not ſay that thc property 
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was oncly in him, but further, and not in the Plaintiff, or otherwiſe he doth not anſwer the decla- 
ration; But in the caſe at Bar, becauſe the matter of the plea doth barr the Plaintiff of his right, 
he ought not to deny the Plaintiffs property. - 
Note Reader, every colour ought to have four Qualities. 
1. It ought to be a doubt to the Lay-people, 19 H. 6.21. 11 H. 4.3. 19.4.3. 23 H.s. 54. 
10H, 6.8. 36 H.6. Treſpaſs 162. 36 H.6.7, 20H.6.27. As where the Detendant faith, that the 


Plaintiff claiming by colour of a Dced of feoffinent, &e, the fame is good, for it is a doubt to Lay-. 


people, If land ſhall paſs by Deed onely without Livery, or not. 

2, That colour as a colour ought to have continuance, although that it want effed; as if the De- 
fendant giveth colour by colour of a Decd of demile made to the Plaintiff tor the lite of 1. $. who was 
dead betore the Treſpals, it is not any colour, for it doth not continue, but the Defendant may'gain- 
ſay the cffe& of it, that heclaimeth by colour of a Deed of demiſe to him for lite where nothing paſſeth 3 
and fo there is a difference betwixt the continuance of the colour, and the effect of it. 2 E. 4.19. 
19 H.6.21. 9 H.4.3. $ H.6.9.14. 38 H. 6.67. 9 E. 4.18. Vide i9E.4.3. 7.7.13 & 14. 

3. It ought to be ſuch a colour, that if there be defect ſhall maintain the nature of the aQionz as 
in an Aſie, to give him colour of a freehold, and not as Gardian in Knights Service, 2 Af p. 6. 
28 Afſ. p28. 43 E. 3. Aſiſe 53. 32 H.6.6, norto his Anceſtor where the aGtion is of his own poſlelſion. 

4. Colour ought to be given by the firſt conveyance as hath been ſaid, otherwiſe all the con- 
veyance before is waived, 10 H.7. 14. 15 E.4.32. 18 E. 4.10. 22 E, 4. 25. Long. 5 E. 4. $34 
21 H, 6.32. 4505; 1+. 2-4 

As to the other Error which was aſſigned,theſe two points were argued, 1. If the Letters Patents 
ought to be ſhewed by the Defendant, who juſtifieth as Servant to him who hath but a parcdl' of 
2. Admitting that he ought to ſhew 
them, if the leaving out of this clauſe (Cxv. bic prolat.) be matter of ſubſtance or matter of form 3 
for if it be but matter of form, then foraſmuch as the Plaintiff hath not ſhewed the ſame particularly 
and expreſly for his cauſe of demurrer, he ſhall not take advantage of the ſame by the faid Statute of 
27 Eliz, cap.5. And as to the firſt, Auſtin's Caſe in 1 & 2 Ph. & Mar, Dyer 115. was cited, 
where in an Information of Intruſion in the Mannor of Eaſtfarleigh in Kent, the Defendant pleaded 
the Letters Patents of King H. 8. unto Sir Tho. Wyat in tail, and that Sir Thomas made a leaſe to him 
for thirty {ix ycars, without ſhewing forth to the Court the Letters Patents3 and the Lord Dyer in 
the reporting of the ſaid Caſe, ſaith, Note this, And the ſame ftands, as it was ſaid, upon great reaſon, 
for the lefſee having but parcel of the eſtate, the Letters Patents do not belong to him, but to his 
lefſor. And therewith agreeth 29 Af. p.'2. John Eatbred”s Caſe, and the reaſon there given, is, Be- 
cauſe that the Patent doth not remain with him who hath but parcel of the eſtate. ' And in 28 H. $8. 
Dyer 29, In Treſpaſs the defendant ſaid, That the place where was 1o acres of land, whereof the 
King was fciſed in fee in the right of his Crown 3 and by his Letters Patents granted the land ta the 
Lady Carew for term of life, who leaſed to the Defendant for years, and averred the life of the firſt 
leſſee, and ſo jultifed : And-it was moved if the plea were good without ſhewing of the firſt Let- 
ters Patentsz and it was holden by Brown, Willowby and Baldwin, That he ſhall not be driven to 
ſhew them, becauſe that the Letters Patents do not belong to him, no more than- a Sub- Collector, 
Under-Sheriff, or Incumbent, becauſe they have not any means to make their grantors or maſters to 
ſhew them. And by them there is a difference, when the Patentee doth grant over his whole eftate 
or intereſt, there the Patent belongeth to him, and therefore he ſhall ſhew it forth, but when he gran- 
teth but parcel, it is otherwiſe : and with the caſe of Incumbent agreeth 31 E. 3. Monſtrans des faits 
177. & 31 H. 6. 14. and thecaſe of Sub-ColleQor and Under-Sheriff, 22 H. 6.42. & 31 H.s6, 14. 
12 E, 3, Monjtrans des faits 65, A Sub taxer ſhall juſtific the taking of goods without ſhewing the 
Committion 3 but if a man willjuttifie the impriſonment of the body of a man by Warrant, he ought 
t ſhew the Warrant, | 

But it was Reſolved, That the leſſee for years in the Caſe at Bar ought ſhew the Letters Patents 
made to the leſlce for lite: Forit is a Maxim in the Law, That he who is party or privy in eſtate, or 
he who juſtiheth in the right of him who is party or privy plead a Decd, although he who is privy 
doth not claim but parcel of the original cſtate, yet he ought to ſhew the original Deed to the 
Court. And the reaſon that Deeds being ſo pleaded ſhall be ſhewed to the Court, is, That to eve- 
ry Deed two things are requiſite and neceffaryz the one, that it bez ſufficient in Law, and that is 
called'the Legal Part, becauſe the Judgment of that doth belong to the Judges of the Law; the 


other concerns matter of fa&, ſc. it it be ſealed and delivered as a Deed, and the Trial thereof bes - 


longeth to the Country. And therefore every Deed ought to prove it (ſelf, and to be proved by o- 
thers: Approve it {elf upon its ſhewing forth to the Court in two manners. 1. As to the compoſure, 
the words to be ſufficient in Law,and the Court ſhall judge that..2, That it be not raſcd or incterli- 
ned in material points or places, and that alſo in old time the Judges did judge upon their view. the 
Deed to be void, as it appcareth in 7 E. 3.57. 25 E. 3.41. 41E.3. 10, &c. but of late times the 
Judges have left the ſame to be tried by the Jury , if the rafing or interlining were before the deli- 
very. 3. That it might appear to the Court and tothe party, if it were upon condition, limitati- 
on, or power of revocation, &c. to the intent that if it be conditional, or if there be a limitation, 
or power of revocation in the Decd, If the Deed be ſingle, or if there wanteth a Counterpart of 
the Indenture, the other party might take advantage of the condition, limitation, or power of 
revocation, And therewith Littleton agreeth, Conditions 90 & 91. 40Afſ, 34 And theſe are 
the reaſons of Law, that Decds pleaded in Courts, ſhall be ſhewed forth in Courts. And there- 
fore it appeareth, that it is dangerous to ſuffer any who by the law in pleading ought to ſhew forth 
the Deed it (elf to the Coygpt upon the General Iſſue, to proye in Evidence to a Jury by Witneſſes 
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that there was ſuch a Deed, which they have heard, (cen and read 3 or to prove it by . 
the viciouſne(s, raifings or interlinings, or other impertections in thele cafes, will not I , ie 
Court; or pcradventure the Deed may be upon condition, limitation, or with power of _ w 
tion, and by this way Truth and Juſtice, and the true reaſon of the Common Law ſhould be Ay 
thrown. But yet in great and notorious extremitics, as by caſualty of fire, that all his "RP wha 
were burnt in his houſe, if the ſame ſhall appear to the Judges, they may in favour of him who ' wn 
fo great loſs by fire, ſuffer him upon the General Iſſue to prove the Deed in Evidence to the " 
by Witneſſes, that afliction be not addcid to affliction. And it the Jury find it, although jt be = 
ſhewed forth in Evidence, it ſhall be good enough, as it appeareth in 28 Aſp. 3. And in : = 
p. 16. the Judges would not ſuffer a Deed to be given in Evidence, which was not ſhewed forth ;, 
the Jury. Vide 26 Aﬀſſ. p. 2. the like. But the Copy of a Record may be ſhewed forth in "5 
dence to the Jury, for Records are of ſo high a nature, and ſuch credit in Law, that they cannot . 
proved by other means than themſelves, and no rafute or interlinings ſhall be intended in "ab 
And therefore a Copy of a Record being teliitied to be true, is ſuffered to be given in Evidence; but 
the ſure way is, to exemplifie the ſame under the great Seal, or at the leaſt under the Seal of the Court 
And in the ſaid caſualty by fire, there ought to be great care and diſcretion in the Judges, fq not- 
withſtanding any ſuch caſualty by fire, he in pleading ought to ſhew forth the Deed to the Court 
otherwiſe his plea ſhall be inſufficient, and Judgment ſhall be given againſt him 3 for the Lay yij 
rather ſuffera milchicf to a private man in a private caſe, then an inconvenience, which by the hrez. 
king of the Rule of Law, ſhould be brovght in. Alſo the Deed ought not onely, as hath been ſaid 
approve it ſe}, but it ought to be proved by other, ſc. by Witneſſes, that the tame was ſealed znq 
delivercred 3 for otherwiſe although the fabrick and compoſition of the Deed be legal, yet without 
the other it is not of any effet. And all this which hath been ſaid of Deeds, as to the legal par 
may be alſo affirmed of Letters Patents from the King. And the ſaid Maxim atoreſaid is proved by 
many Authorities in Law: And therefore in 3 H. 6.20, 21, 22. in William Pole's Afſiſe the caſe 
was ſuch 3 Sir Job» Clinton Knight by his Deed indented did enfeoff William Daventure and hisheirs 
yeilding to the ſaid Sir Fohn and his heirs the yearly rent of five Marks, with clauſe of diſrek; 
which rent after the death of the ſaid Sir Fohn, deſcended to Sir William Elington Knight, a5 to his 
Couſin and heir, which Sir Viliam by his Deed ſhewed forth, granted to the ſaid Sir Willan Pyle 
now Plaintiff, (who was a Lawyer) pro confilio impenſo & impendendo, 26 s. 8 d. parcel of the faid 
rent. To have and perceive to him for his life, and that he was thereof ſeiſed and difleiſed, And 
there Weſtbury and others take a difference, when the firſt grantee granteth over as great anellateas 
he had, and where he granteth a leſs eſtate; for when he granteth as great an eſtate as he hat, the 
whole eſtate of the rent doth remain in the perſon of the ſecond grantee, in which caſe the fi 
Deed of right belongeth to the ſecond grantec 3. and therefore in an Afſife brought by him df this 
rent, he ought to ſhew forth the firſt Deed: but where he granteth a leſs cftate then he hath, ſc, 
where he that hath a fee ſimple grantethor life, or maketh a gift in tail, the ſecond grantee ſhallnot 
be driven to ſhew forth the Deed made to his grantor, becauſe that the fee doth remain inthe leſſor 
or donor to whom the Deed belongeth, and to no other, and therefore he ſhall not be driventoſhey 
the firſt Deed. But the Opinion of the Court was againſt the Plaintiff, and the reaſon was, becauſe 
he is privy in the eſtate of the rent, and claimeth by the firſt grantee. Vide Litt, Lib. 3. cop.Relesſes 
I06. Note, every Releaſe made to him who hath a Reverſion or remainder in fait, ſhalllerve and 
aid him who hath the Frechold , as well as he to whom the releaſe is made, if the tenant for life 
hath the Releaſe in hand to plead 3 and the reaſon thereof is, becauſe there is privity in cliate be 
twixt him in the reverſion or remainder, and the tenant for life, and yet the Deed doth not belong to 
him, but to him in the revertion or remainder. In the ſame manner Littleton ſaith, Wherea Re- 
leaſe is made to tenant for life, or to tenant in tail, the ſame ſhall enure to him in the reverlionorre- 
mainder, as well as to the tenant of the freehold, and they ſhall have as great advantage of it, it 
they can ſhew it; but in reſpeR of the privity of eſtate, if they cannot ſhew it, they ſhall not takead- 
vantage of it. And therewith agreeth 35 H 6. Monſtrans des faits 318. where Priſot Chic ſultice 
of the Common Pleas holdeth, That in many caſes a man ſhall not plead a Releaſe or Decd which 
belongeth not to:him, nor can he have an action to recover, without ſhewing of it. As ith dif 
ſciſor maketh a leaſe for life, who is impleaded in a Precipe, and maketh default after default, an 
the diffeiſor is received, he ſhall not plead a Releaſe made by the diffciſee to the tenant for lite, 
without ſhewing it. So the Lord by Eſcheat ſhall not plead a Releaſe made to the diffciſor by the 
difſciſce without ſhewing of the Deed, and yet it doth belong to him, nor hath he any remedy40r f 
come by it. And it was ſaid, That theſe Caſes were fironger Caſes than the Caſe at Bar; for when 
the ſaid Conand made a leaſe to the ſaid George for years, the lefſee might bind the ſaid £010 by. 
Covenant, or otherwiſe, to ſhew the Letters Patents to the Court, when need ſhould bez but {0 
cannot the Tenant for life, or he in the remainder or reverſion, for there no'contradt is made betwixt 
him who pleadeth the.Deed, and him to whom the Deed is made. 1 
It is further ſaid in 35 H.6. that it agreed, That Gardian in Knights ſervice ſhall not plead 2 
Releaſe made to his tenant, without ſhewing of it, and that is adjudged as it 15 there {aid 3 an 
tenant in Dower ſhall plead. a Releaſe made to her husband withovt ſhewing ot it. And in 1 H 
8. 4. it is agreed by all, That he who is privy in eliate, as feoftee, leſſee f.r years, © & a 2 
whojuftificth as Servant to him who is privy, ought to ſhew the Deed in Court whicn they plead.&% 
And in Debt againſt the heir he ſhall not plead a Releaſe made to the Executor without ſhew'ng " 
for that is privity betwixt them 3 and therewith agreeth 13 E. 2. Monftrans des farts 42+ Ang = 
is another Maxime in Law, That where a man is a tiranger to a Decd and doth nor claim ie p 2 
compriſed in the grant, nox nothing out of it, nor doth any in the right of the grantce as - 
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or Servant, there he ſhall plead the Patent or Deed without ſhewing it. If the tenant pleadeth a 
orant of the Lord with Attornment, he ſhall not ſhew it, and fo of the like z but when he who 
claimeth the things, or any right or intereſt out of them, or juſtitieth in the right of the grantee, 
here he ought to ſhew the firſt grant, as the ſecond grantee of the rent-charge ſhall ſhew the firſt 
grant , and ſo ſhall his Baily 3 and the grantee of the rent-charge ſhall not plead the Releaſe of 
the difſeiſee to the diſſeiſor without ſhewing of it3 for although he doth not claim the land of which 
theleaſe is made, yet he who hath a rent of land, hath right in the land which by releaſe of all his 
right ſhall be extin@, and there he ought to ſhew the Deed in ſuch caſe; and therewith agreeth 
208.7.6 & 8. and 14 H. 8.5. The diſſeiſee ſhall not plead a Releaſe to the difſeiſor, nor of 
the right in the land, norcf rent going out of land, without ſhewing of itz for where one claimech 


the thing to whom a Releaſe is niade, or a right or intereli out of it, the Law maketh privity in re- 


ſpe of his eſtate or right in the land, to ſuch intent that he ſhall not have avail of the Deed without 
ſhewing of it. Which Caſes are ſtronger Caſes than the Caſe at Bar; for in the Caſe at Bar, he 
claimeth eſtate and intereſt in the land it ſelf which is demiſed by the Letters Patents, and therefore 
he ought to ſhew them. | > 
As to the Caſes which have been urged to the contrary, and firſt to Auſtin's Caſe, there is riot 
any Authority in the Book, that the ſame was allowed or diſallowed by the Court and the faid . 
Caſe of Eatbred in 29 Afſ. p. 2. There the Prior alien madea leafe for life, which he made as Prioz 
out of the inheritance of the houſe, and not by force of the Letters Patents, by which buta chattel 
paſſeth, And in the Caſe of 28 H. 8. there Fitzherbert, Mountague, and Knightley held, That the 
Letters Patents ought to be ſhewed in ſuch caſe, & ſic gens contra gentem. | 
As to the ſecond Point, it was objected, That it was but matter of form, and the ſubſtance is 
thegrant of Queen Eliz. by her Letters Patents, which Þ& confeſſed by the Plaintiff by his demurrer. 
And the Book in 6 E. 4.2, was objected,'where Choke holdeth, that if one be bounden upon condition 
to pertorm the Covenants in certain Indenturesz and he pleadeth performance without ſhewing them 
in Court, and the Plaintiff replieth, and ſheweth a breach, he maketh the barre good 3 for he ſaith, 
That of ſuch things which are not materia), the replication ſhall make the barre good 3 by which it 
was inferred, that the ſhewing of the Indentures was a thing of form, and not of matter. Anda 
Judgment was cited Mich. 29 © 3o Eliz. in this Court in the Mayor and Commonalty of Lau- 
ceſton's Caſe in Treſpaſs in Cornwall, the Letters Patents of Queen El.zabeth were pleaded, ſe. that 
Queen Elizabeth by her Letters Patents conceſſit, &c, without ſaying (Cur* prolat.) upon which the 
other party did demurr generally, and the plea adjudged good. But it was relolved, that the ſame 
was matter of ſubſtance, as appeareth by the cauſes for which Deeds ſhall be fhewed forth. And as 
to the ſaid Caſe of the Mayor and Commonalty of Launceſton, it was true, that ſuch Judgment was 
given upon arguments of other points. But in a Writ of Error Mich. 30 & 31 Elis. upon the Statute 
of 27 Bliz. Error was aſſigned, That the Letters Patents were not ſhewed forth; and it was refol- 
ved, That for this cauſe the plea was inſufficient in ſubſtance. And for this cauſe it was Reſolved 
by all the Juſtices of the Common Pleas, and the Barons of the Exchequer, 'that the Judgment ſhould 
bereverſed. And of ſuch opinion in the Caſe at Bar, were all the Judges of the Common Pleas and 


' Barons of the Exchequer, and fo the Judgment given by the Judges of the Kings Bench in the Caſe 


at Bar was affirmed. 
Obſerve good Reader, That this Caſe is adjudged by all the Judges of England, and Barons of 


- 
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x | / 
Note Reader, as to the ſaid three Caſes put in 35 H. 6. ſc. of the Gardian, and Tenant in Dow-' 


| er, and of Tenant by the Courteſie, they are good Law: For as to the ſaid two Caſes of Gardian 


and Tenant in Dower, there is a difference where a particular eſtate or intereſt is gained by the Law, 
and where by the a of the party. And in the Caſe at Bar, the intereſt is gained by the a& of the 
party, who might provide. for himſelf; but when the Law doth create the eſtate, and the Deed 
doth not belong to him, nor ever was in his power, then he ſhall not ſhew it, as in the ſaid caſe 
of Gardien, by Knights Service 3 and therewith agreeth 20 E. 3. Darr, Preſentment 13. 33 E. 3. 
Gard, 162, And therefore the Gardien in Knights Service in a Writ.of Dower brought againſt 
him, ſhall not plead detainment of Charters, becauſe they do not belong to him, but to the heir, as 
it is holden in 10 E. 3.49, &c. The ſame Law of Tenant in Dower, as it is holden in 5 E. 3. Hors 
de ſon fee 2. 3 H.6.31. 7 H.6,1. 7 H.5.5. Vide11 H.4. 83. 15 H.8. Andſoof Tenant by Sta- 
tute Merchant, Staple, Elegit, &c. for they came to the poſſetion by execution of Law, and againſt 
the terre Tenant who hath the Deed 3 for, Fudicium redditur in invitum : and therewith agreceth 24 
H.7.6., But the Tenant by the Courteſie ought to ſhew the Releaſe made to his wife, for although 


_ thathis eſtate be created by the Law, yet the Deed doth belong to him, and he had it in his power, 


becauſe the Deed was made to his wife, and he might detain the ſame during his life. Vide 14 H. 8, 

Note Reader, when a plca doth amount to the General Ifſue, and the Plaintiff doth demur upon 
it, if the Defendant will not plead the General Ifſue, but joyn in Demurrer, the Court ſhall adjudge 
againſt him at the Common Law upon the general Demurrer. And after the ſaid Act of 27 Els. 
upon ſuch ſpecial cauſe ſhewed as wasin the Caſe at Bar. And by theſe Reaſons and Differences you 
Will the better underſtand your Books; and the Books which prima facie to ſome ſeem to diſagree, are 


well reconciled, 


= 
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Mich. 10 Jacobi. 
Edward Seymor's Caſe, 


Tr) Etween William Heywood Gent. Plaintiff in an Ejedione firme in the Kings Bench, and Samus! 
B Smith Defendant, upon a derniſe made by Edward Seymor Eſquire, 9 Martii, 4 Jae. Reg, o 
2 houſe within the Pariſh of St. Anne within the Precin of Black; friers, within the Ward of Faris 
don within, London, for three years, &c. and that the Defendant had ejected him, we, The'T, 
fendant pleaded Not guilty 3 and upon this ifſue a ſpecial Verdict was given to this ee: Sir 9}, 
Cheiney Knight was ſeiſed of the ſaid Meſſuage in fee, and 6 Decembr, 1 Eliz. by his Will in-Wrins 
demiſed the ſaid Mefſuage to Henry Cheiney his Son, (afterwards Lord Cheiney) and tothe heirs of 
his body, the remainder to Fobn Cheiney, and to the heirs males of his body, the remainder tg the 
next heirs males of the ſaid Thomas Cheiney, and to the heirs males of their bodies, the temainge, 
to the text heirs of the ſaid Sir Thomas Cheiney 3 and afterwards the ſaid Sir Thomas Cheiney dieq (;;. 
ſed: after whoſe death the ſaid Henry Cheiney died, his Son entred into the ſaid Meſſuage, and w4; 
thereof ſeiſed in tail, with the remainders over in tail, the reverſion in fee to him and his heirs, ang 
18 Decemb. 22 Eliz, by Indenture enrolled in the Chaticery within fix months, for a certain fin 
of money bargained and ſold the ſaid Meſſuage to Villiam Higham Gent. and his heirs, by force 
whereof he entred and was ſeiſed accordingly. , And afterwards the ſaid Hexry Cheiney, ſe. 094, 
Mich. 32 Eliz. levied a fine with proclamations of the ſaid Mefſuage to the ſaid William Highay 
and his heirs, with general Watranty to him and his heirs againſt all men. illiam Higham 1g n1. 
cemb, 23 Eliz, did enfeoff of the ſaid Mefluage Edw. Stanhope Eſq; in fee, who 30 Fav. 26 Elk,m. 
feoffed the Lord Seymor in fee, who wlt. Ofob. 26 Eliz, of the ſaid Meſſuage did enfeoff Edawy 
Lord Seymor in fee 3 And that the ſaid Fobn Cheiney in remainder had ifſue Thomas Cheiney, ny 
died and afterwards the ſaid Henry then Lord Seymor died, auno 29 Eliz. without iſſue; and thi 

the ſaid Thomas © heiney was Coutin and heit to the ſaid Henry Lord Cheiney, and the faid Thmy 
Cheiney, 16 Novemb. 31 Elis. entred into the ſaid Mcſſuage, claiming the ſaid Meſſuageby forceof 
the ſaid remainder 'in the ſaid Will; and that the ſaid Edward Lord Seymor died, havingiſue the 
faid Edward the leffor of the Plaintiff.his Son and heir, whoentred into the faid Meſſuage, and mad: 
the leaſe to the Plaintiff, as it is alledged in the Declaxation 3 and that the Defendant as Servants 
the ſaid Thomas Cheiney, and by his commandment did'eje& him: And if upon the whole matter 
the ſaid Defendant lawfully entred or not, the Jury pray the advice of the Court. And thisCiſewzs 
argued at'the Bar and at the Bench in the Kings Bench, and therein divers Points were Reloledby 
the whole Court. ES ae CO TT tage HA! 

T7. That by the Deed indented of bargain arid ſale inrolled, the bargainee had an eſtate diſcendible 
to his heirs, determinable upon'the death of Tenant in tail, and alſo he'had the reverſion infee ex- 
peRant upon the eſtate in remainder in tail, and that the-wife of the bargainee ſhould be endowed. 
And therewith agrecth 24 E. 3. 22. in Caly's, Cafe 3 but ſuch Dower ſhall be determinable by the 
death of Tenant in tail; de arts te oe rc RR | PE, 

2, It was Reſolved, That a fine levied to the bargainee doth not make a diſcontinuance of the re- 
mainder to Fohn Cheiney, becauſe it doth not tauch'or diſplace the remainder, *and no eftate of fre- 
hold paſſech by the fine, but the fine with, proclamations doth coppbornte the etare of the bargainee; 

A 


and by the Statutes of 4 H. 7. cap. 24. and 32 H.8.cap. 36. maketh his eftate more perdurable; for 


| Where it was (having regard to the eſtate tail) determinable upon the death of tenant in tail, nowit 


[5] 


is not determinable till the'death of tenant in tail without ifſue, bur if che fine had been levied be- | 


fore the bargain and fale enrolled, it had been a diſconrinttarice; but in the Caſe at Bar the hne 
doth operate upon the eſtate precedent which paſſeth by the bargain and fale, and is guided by the 
precedent cliate, and no conclufion, for he may confeſs and avoid, asin 6R.'2. Eftoppel 111, 
3+ It was objeQed, That where by the feoffment of the bargainee the remainder of John Cheney 
was diſplaced and put to a right, fo as the Warranty in the fine doth deſcend upon Febn Chriney, 
who hath but a'right, and therefore ſhall barr him: It was refolved by the whole Court, That this 
Warranty ſhould not barr the remainder, for divers cauſes. ' ' 7. Becauſe every Warranty ought £9 
be knit and arinexed ton eſtate, for every Watranty hath his eſſence by dependency upon an eftatc;. 
and'in this Cale at the time of the fine levied the Warranty was annexed. to the fee fimple defermt- 
nable upon'the death of tenant in tail withour' iſſue, and'to the reverſion in fee, but did not extend 
to the eftate of Fobn Cheiney in the remainder, for the ſame wastot then diſplaced or deveſted, but 
continued in him, for Jobs Cheiney at the time of the fine levied;/and after, 'was ſeiſcd of hisremam- 
der. | Fhen if the Warranty at the time of the mention of it be annexed to an eſtate, the Conuſce 
by his feoffment ora& cannot extend it farthier then it was at the time of the creation of; and there- 


fore when the eſtate tail to which the Warranty is annexed is determined by the death of the tenant | 
in tail without ifſue, the Warranty which hath its eſſence by - dependency is alſo determined, for 


there is nocſtate which ſhould ſupport it. And therefore it was agreed, That if a man maketh agitt 
in tail, and warranteth the land to him and his heirs, and afterwards tenant in tail maketh a fcoff- 
mentin fee, and dieth without ifſue, the feoffee ſhall not rcbutt the donor in a Formedon in the rever- 
ter, becauſe that the eftate to which the Warranty is annexed is determined : but it is holden 1n 7 E, 


3-34©35- Thatifa man maketh a gift jn tail,” and warranteth the land to him his heirs _ - 
| 1gnc 
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Gons, and afterwards tenant in tail maketh a fcoffment in fee and dicth, he ſhall rebutt the do- 
nor by force cf the ſaid Warranty in a Formedon in the reverter. And this Book is cited by. Wilby i 
6E.3-3 & 4- which Book is good Law, if it be intended of a gitt in tail made before the Statute 
of Donis Conditionalibus, fox when the Warranty was annexed to an eliatc in fee fimple, and the do- 
nor had but a poſlibility of reverter, which might be barred by a collateral Warranty. Vide 45 Af. 
pl. 6. and Plo. Com, in the Lord Barkleys Caſe 234. But when a man maketh a gift in tail with 
Warranty after the Statute, this Warranty, in what manner ſoever it be made, cannot extend to 
barr the reverſion in tee, for the eſtate to which the warranty extendeth, is determined by the death 
of tenant in tail without iſſue, and as hath been ſaid, a feoffment or other a& done by the donee 
ſubſequent, ſhall not extend the warranty further than the eliate tail to which the warranty at the 
time of the creation of it was annexed, 2. It isa Maxim in Law, That no Warranty ſhall extend 
to barr any eſtate of frechold or inheritance which is iz eſſe in poſſeſtion, reverſion or remainder C97 | 
( and not diſplaced and put to a right ) before or at the time of the warranty made, although that 
afterwards, and at the time of the deſcent of the warranty the eſtate of freehold or inheritance be 
diſplaced and diveſted. And therefore if there be father and fon, and the fon hath a rent ſervicerent 
charge, or rent ſeck, or common of paſture iſſuing out of certain land, and the father relcaſeth to 
the tenant of the land with warranty, and dieth, it ſhall not barr the ſon, for of the rent or 
common the ſon was actually ſtiſed at the time of the warranty made, and he who is in poſſeſſion 
needeth not to put in his claim, either to avoid the fine or collateral warranty. And in the ſame 
caſe, although the ſon after the warranty made be diſſeiſed of the rent or common, and afterwards 
the father dieth, it ſhall not barr him, becauſe that the warranty at the time of the creation of it, 
did not extend to any efiate of freehold or inheritance ix eſſe at the time of the creation of the ſame ; 
but if the ſon be diffciſed of the rent or common, and athrm himſelf to be difſeiled by bringing of 
an Aſtiſe, and afterwards the father releaſeth with warranty and dieth, there the collateral war- 
ranty ſhall barr the ſon of his rent or common, becauſe he had put a bare right at the time of the 
warranty made, Vide 31 Af. p. 13. 22 Afſ. p. 38. 41 A(ſp. 6. 33 E. 3. Garranty 74. | Soif my 
collateral Anceſtor releaſeth to my tenant for life and dieth, it thall not bind me, becauſe that the 
reverſion doth continue in my perſon 3 But if my tenant for life be difleiſed, and my Ancelior re- 
leaſeth to the difleifor with warranty, and dieth, it ſhall bind me, becauſe as well the eſtate of the 3 
tenant for life, as my reverſion, was deveſted out of me at the time of warranty made, and with this _ 
agreeth 45 E. 3. 21.6. and21 H. 7. 11. | : | "2 
4. It was clearly Reſolved, That a warranty cannot enlarge an eftate, 22 H. 5. 15. 19 H. 6.73, - 
b, 20 H.6.73. 2 H. 4. 13. 43 E.17. 43 A(.p. 42. Vide 12 A. p.17, 12 E. 3+. Toll 3.. 22 E. 4. 
16, b. 44 E. 3. 10. 44 Afſ. Baſſingborns Aſſiſe. ; 
'5. It was Reſolved, That the feoffment of the Conuſee was no diſcontinuance of the. remainder 
of John Cheiney, {o that his entry ſhould be taken away 3 for none can diſcontinue the remainder 
or reverſion. But he only to whom the land was entailed. - And therefore if tenant in tail grantech 
ttum flatum ſuum to one, and he maketh a feoffment in fee, it ſhall not take away the reentry of 
him in the remainder or reverſion. Eee: hs 
6, It was Reſolved, That if the collateral warranty ſhould bind, that it might be well given in [5] 
Evidence to the Jury, although' that ſome opinions are obiter to the contrary in 22 Aſſ. p. 37. and 
7H.s5.6. Vide 34 E. 3. tit, Droit, For although a collateral warranty giveth not a right, yet in' 
Law it barreth and bindeth a right, and therefore it may be given in Evidence 3 and fo much the 
rather, becauſe that now in an Ejedione firme, and other perſonal aQtions,it may be pleaded by way : 
of barr. 15 E. 4. Entry 42. 20 H. 7. 4.4. 1 H.7.12. 21 H. 7.32. 2 E,q-4. $E. 4.19. 21 E.4 | 
$2. 22 E: 4.4. 3 H. 6.27.6 36, 20 H.6. 44. 35 H. 6. Treſpaſs 160. e7 H.$.22. - Andthata 
collateral warranty may be given in Evidence, and found by the Jury upon Not Guilty pleaded in 
an Ejefione firme, appeareth in the firſt Part of my Reports in Chudleighs Caſe. Andaccording to 
thoſe Reſolutions in Trinity Tertn, 9 Fac. Regis, Judgment was given for the Defendant. Where- 
upon the Plaintiff brought a Writ of Error upon the new Statute in the Exchequer Chamber; where 
it was Reſolved in the ſame Term by all the Judges of England,and Barons of the Exchequer, That 
the Judgement given by the Juſtices in the Kings Bench ſhould be affirmed ; and that the warranty 
did not bind theremainder of John Cheiney, for the Reaſons and Cauſes before recited. 
Note Reader, every eſtate deſcendible to the heir, either is an eftate of inheritance or eſtate of 
freehold. Eftate of inheritance is either fee fimple or fee tail 3 Eftate of fee ſimple is either cliate 
of inheritance abſolute and indeterminable, as where lands are given to a manand: his heirs, he 
hath ſuch a pure and abſolute eſtate which can never determine 3 or a Fee ſimple determinable,and 
that is in two manners, ſc. cither expreſly'derived out of an abſolute and pure eſtate in Fee ſimple, or 
implicite, and derived out of an eſtate tail 3 out of an abſolute ſtate in Fee alſo in two manners. Firſt, 
upon condition, as upon morgage, and that is called afee ſimple conditional. Secondly, by limita- 
tion, as if A. enſecoffeth B, of the Mannor of D. to have and to hold to him and his heirs, ſo long as 
C, hath heirs of his body, and that is called a fee ſimple limited and qualified 3 and in both theſe 
caſes, all the eſtate of their land is in the feoffee ; and therefore upon none of them a remainder, or a 
reverſion cannot be expecant. Implicite and derived out of eſtate tail, as in the caſe at Bar z when 
tenant in, tail doth bargain and fell the ſaid meſſuage by deed indented and enrolled to William [98] 
Higham and his heirs, and afterwards levieth a fine to him and his heirs with proclamations,he hath 
an eſtate in fee ſimple as long as the tenant in tail hath heirs of his body derived out of the cliate 
fail, and. the ſame is a more inferior and ſubordinate eſtate in fee fimple than the.other two betore; 
for upon it a remainder or reverſion may be expeqant. _ | 
And yetin all theſe caſes, he who hath ſuch cfiateof inheritance may plead that he is _ 
Iiiii 2 
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of the land in his demeſn as of fee without ſhewing the beginning of his eliate, as well when 
hath a fee ſimple derived out of an eſtate tail as a fce fimple, conditional or limited, Eftze 
of freehold deſcendible in like manner, either is expreſſed or implied Expreſſed, as if a man d , 
viſcth land to one and his his heirs during the life of 7. or tenant for life granteth his eliate to = 
and his heirs 3 in theſe caſes the leſſee or grantee hath an eſtate of freehold deſcendible, but no elite 
of inheritance, for he ſhall be puniſhed for waſt, and he in the reverfion or remainder ſha] enter fo 
forfeiture, and his heir ſhall not have his age 3 for he in a manner is but a ſpecial occupant ; ng hay 
he be in reſpe& thereof charged as heir in Det. Implicite as in the caſe at Bar. Tenant in aj bar- 
eaincth and ſelleth the land to William Higham and his heirs, be hath an efiate deſcendible and de 
texminable upon the death of the tenant in tail, and yet he hath a better cftate then theother hath _ 
he ſhall not be puniſhed for waft 3 orif he maketh a teofiment none ſhall enter for forfeiture, and his 
wiſe ſhall be endowed determinable upon the death of tenant in tail3 And yet you Pleaders Jogk well 
to it» that in ſuch caſe-you do not begin your Plea, That the bargainee fuit ſeifitus in dominigg 7 In 
de feodo. But the ſure way is to plead the ſpecial matter, and to add the life of the tenant jn tail 
Andſoyou will the better underfiand your books. s. Lits. 3.6. 7 Ed. 4. 12. 9 Ed, es : 
15 Edw. 4.8. 2 Hen. 4.13. 21 Hen, 7. 4. 18 Edw.3. 12. 13 Hen. 7. 10, 88 Hen.s, , 11 Hey, 
4-42. 7 Hen, 4. 46. $ Hen. 4. 15. 17 Edw, 3. 48. 1g Edw. 3, Account 56, 33 Af. Plary, 27 
A. Pla, 31. 22 Hen. 6. 33+ 39 Edw. 3.25. 22 Edw. 3. 19. 27 Hen. 8. 29. 21 Hen, 8. titulo Efa 
zes 29. $ Eliz, Dyer. 253. 24 Edw. 3.28.6. 9 Edw. 4.19. Plawdens Commentaries in Walſmghans 
caſe 555- | 
AI conceive in the caſe at Bar, the remainderof Fobx Cheixey by the feoffment of the conuſee 
to Edward Stanhope and his heirs was not diſplaced, nor putto a right; for the conuſee had a fre 
fimple determinable upon-the death-of Henry: Lord Cheiney without iffue of his body, and when 
he made a feoffiment his determinable eſtate in. fee fimple in poſſefſion, and his abſolute fee imple 
expeQant upon the eſtate tail of Fobn Cheiny in the remainder ſhould paſs, and ſhould no give 
the remainder of John Cheiny : for the feofftment which in him is not tortious, cannot be tonigys 
in another, But when tenant for liſe, or tenant in tail make feofftment, the feoffment in it («lf is 
tortious 3/- for tenant for life cannot give in fee, and therefore the feoffment it ſelf is tortious: ang 
i caſe of an eftate tail is tortious as to his ifſues. But when he who hath a fee ſimple, although that 
fe be determinable, maketh a feoffment in fee: he who hath the fee ſimple, giveth a fee finple, 
and thereby he doth no wrong to his heirs, and by conſequence no wrong to him in the remainde, 
Alfo the efiate tail by the ſaid fine is utterly barred, and a new eſtate in fee ſimple created, 
Notealſo Reader, Thereare ſome titles to which a warranty ſhall not extend, as thetitlin aſe 
of diſcharge,condition upon mertgage, &c. conſent to raviſher, &e. for theſe no Aon lieth, in 
which there may - be voucher or rebutter. Neither ſhall a deſcent take away entry in ſuch ca- 
{ks ; and they continue in the fame plight-and poſſeſſion, as they were by their original creationand 
they by no AR can be diſplaced or diveſied out of their original effence. Vide 34 Edw, 3. Caranie 
72. A collateral warranty ſhall not bar a title of Dower, for the ſame continueth the being accord- 
ing to the original creation. : and-yet for the ſame an Aion is given 3 and therefore there is adif- 
rence betwixt a collateral warranty, and a fine levied, and five years paſſed ; for upon a fineand 
five years paſſed all the ſaid rights are bound 3 and the title of Dower alſo, if an Ajonbe not 
brought within the time preſcribed by the Statute. Vide Plo. Com. 373. <2 B91 
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N this Term it was moved at the Bir, if the Sheriff who hath Fieri facias may take an Obliga- 
tion of the Defendant to pay the money in Court at the -return of the Writ. And the doubt 
which was conceived upon it, was upon the general words of the Act of 23 Hey. 6. Cap, 10- And 
if any of the ſaid Sheriffs; or | other Officers, or Minifters aforeſaid, take any obligation in other 
form, by colour of their offices, that it be void : And ſuch obligation to pay the money in Court, 
is in other form then the Statute preſcribeth. qe | 


But upon conſideration of all the parts of the ſfaid-A; It was reſolved, That ſuch obligation | 


was not made void by the ſaid At. . And therefore the coherence of the Proviſions of the faid AR 
is to be obſerved. | beg: - 24 | U | | | 
Firſt ( as to this matter ) it is enaQed, That Sheriffs, &c. ſhall let out of priſon all perſons 2r- 
reſted by them, orin their ward by force of any Writ, Bill, or Warrant, in any action perſonal, x 
for cauſe of Endi&ment of Treſpaſs, upon reaſonable ſurety of ſufficient perſons having ſufficien 
within the Counties where ſuch perſons are ſolet to bail, to. keep their days, &c. except ons 
a execution by Capias wtlagat*, Excom* capiendum, ſurety of peace by the command of any Jullice, 
agrants. 44 «2 : - 
The ſecond clauſe is,- That no Sheriffs, &c. take, or cauſe tobe taken or made any obligation 
by any, abovcſaid, by colour of their office, if not only to themſelves, of any perſon nor 


any perſon whois in their ward -by courſe of Law; but upon the name of their —_ 
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condition written, that the priſoners appear at the day contained in the (aid Writs, Bills, or War- 
rants, and in ſuch places where the ſaid Bills, Writs, or Warrants require. 
Then cometh the ſaid clauſe: And if any of the Sheriffs, &c, take any obligation in other form [ 100 ] 
by colour of their offices, that the ſame ſhall be void. | | 
So that the firſt clauſe containeth the precept and commandment to Sheriffs, that they ſhall let 
priſoners to bail, who were arrelied in perſonal Adions; the which the Sheriff could not do bes 
fore this AR, as it appearcth by 22 Her. 6. 46. 19 Hen. 6. 43. 21 Edw. 4. 77. Fitzherb. Natar. 
ev. 4: & Þ. | 
The ſecond branch containeth the form of the obligation, by which he ſhall be lee to 
ail. 
; The third, the penalty, if the Sheriff donot obſerve and perform the form preſcribed by the 
Statute 3 fo that upon the coherence and dependency of the branches, the latter words, although 
they are general, ſhall extend only to the precedent branch, ſc. To obligations taken of thoſe who 
are in their ward. f 
And according to this reſolution it hath been adjadged in this Court. Triz. 34 Eliz. Rot. 1656. 
' Indebt by Dawſon Sheriff of B. againſt Burman, upon an obligation the Defendant pleaded the 
Statute of 23 H. 6. and ſhewcd that one K. did recover debt and dammages againft him, and 
broughta Writ of Fieri fac* againſt him dire&ed to the Sheriff of B, and that he made the obliga- 
tion to the Plaintiff for the Execution, and that the obligation was void'by the faid Act 3 upon 
which the Plaintiff did demur 3 And it was reſolved, firſt, That the faid obligation was not within 
the ſaid Statute, becauſe the Statute extendeth only to ſuch obligations, which any in his ward ma- | 
keth to him. Secondly, That the obligation was not void by the Common Law z/' whereupon the. 
Plaintiff had Judgment. And thelike Judgment was alſo given in this Court, Mich. 28, & 29. Eliz. 
Rot, 1502, Between Burwey and Ket, upon an obligation taken by the Sheriff pro ſolutione peennie - 
debite Domine Regine, upon an Extent out of the Exchequer. / 
Note Reader, that whereas it is ſaid in the laft clauſe of the AQ, That if any of the ſaid Sheriffs, 
or other Officers or Miniſters aboveſaid, take any obligation in any other form by colour of their 
offices, that it be void. It is to know, that there be two manner of forms, ſe. Forma verbalis, & 
forma legals, Forma verbalis ſtands upon the letters and ſyllables of the A; Forma legalis is forma 
eſſentials, and ſtands upon the ſubſtance of the thing to be done, and upon the ſenſe of the Statute, 


quia Notitia ramorum hujus $tatuti non in ſermonum folis ſed in rationis radice ep 


ofita eft. And according 
to this diltinion hath this branch of this AQ been expounded 3 And therefore in 37 H. 6. 1. If the 


Sherifftake a fimple obligation of one in his ward, who was bailable, it is void 3 for that obligation {[ b ] 
wanteth the efſential-form preſcribed by the Statutes for there wanteth the Condition, which is part 
of the ſubſtance 3 So there Mozle faid, if the Sheriff had let one to bail, which is excepted in the Statute, 
and is not bailable, and had taken a fimple Obligation, that it ſhould be void,quod alii Fufticiarii con» 
ceſſerznt 3 for by the exception it appeareth that it was not the intent of the Statute, that they ſhould 
be ſet to bail,and fo the obligation is taken in another form then the Statute intended. Andy conceive. 
that as well in the fame caſeof 37 H.s6. as in'the' caſe of Dive and Manningham in. Plo. Com. 67. 
The obligation which hath condition to ſave the Sheriff harmleſs ( when the Sheriff againſt Law 
let one to bail who is not bailable) is againſt Law,and void by the Common Law. And herewith 
agreeth William Wiſehams caſe 15 Eliz. Dyer 324. And in 7. E. 4..one was inthe cuſtody of the She- 
riff by force of a Capias directed unto him upon an Indictment of Treſpaſs and the party made an 
obligation to another ( by the denomination of the Sheriff) upon ſuch condition as the Statute pre- 
ſcribeth for the ſurety of the Sheriff 3 And there it is holden that the obligation is void, becauſe the 
. Adepreſcribeth the obligation to be made to the Sheriff himſelf; and the ſame iis part of the eſſential 
form. So if the Sheriff addeth to the condition, that he ſhall be in ward without dammage to the 
King and the Plaintiff, &'c. That the ſame ſhall make the whole condition void for the cauſe afore- 
ſaid. So if the Sheriff or Goaler taketh an qbligation of a Priſoner, with condition to be true Priſo- 
ner, or to pay for his meat and drink : So if the Sheriff addeth another thing to the matter preſcri- 
bed by the Statute, as to pay ſo much more for a horſe, &c. this Addition doth make the whole 
Obligation void, for the ſame is taken in other forms ( touching the ſubſtance of the matter ) then 
is preſcribed by the Statute. And with all this agreeth Pls. Com. in Dive and Manninghams caſe,67, 
68,69. But in Paſch.29 Eliz, In the Kings Bench, in an action of debt _—_ by Sir William Drury, 
late Sheriff of the County of Swffolk,, upon an obligation of twenty pound againſt A. B. who de-... 
manded. oyer of the bond, by which it appeareth that the Defendant was only bound in it, and of 
the condition, which was that one More whom the ſaid Sheriff had arreticd by force of a Latitas out 
of the Kings Bench, ſhould appear in perſon at the day contained in the Writ, &c. and pleaded the 
Statute of 23 H.6. And that the obligation was taken in other form, then the ſaid At preſcribed,&c. 
upon which the Plaintiff did demur in Law; And it was objeced that there were three vari- 
ances from the form preſcribed by the Statute, ſc. one in the Obligation, and ewoin the Condition 3 
In the obligation, becauſe the Plaintiff took but one ſurety, and the Statute preſcribeth reaſonable 
lurety of ſufficient perſons in the plural number, having fufficient within the Counties where ſuch per- 
{ons are ſo let to bail, in which caſe there ought to be two ſureties at leaſt, and here is but one ſurety, 
and the plural number cannot be ſatisfied with the ſingular 3 and {. againſt the words of the Ae for 
the morez and the'more able the ſuretics are, they will the rather cauſe him who is ſo bailed to appear, 
and thereby Juſtice ſhall proceed with more expedition,and ſo not againſt the intention of the Stacute. 
And with all this agreeth the opinion of Montague, Chief Judge of the Common Pleas in Dive and 
Manninghams Cale. | 

Allo in the Condition firſt the words are, That the priſoner. ſhall appear in perſon, where the words 
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at the day, ©. ad reſpon 


and Dive and Manningvams Caſe. 


But it was Reſolved by Sir Chriſtopher Wray. Six Thomas Gawdy, and the whole Court of w_ 


Bench, That the ſaid Obligation was not made void by the ſaid Aa. For as to the firſt, the wo 


or Defendant was commanded to appear in any Court, he ought before the Statute thereof made, in 
all caſes have appeared in proper perfon. And therewith agreeth F. N. B. 25. and the Books he. 
fore cited; (o for that cauſe the other addition is not material, for he who ought to appear, ought to 
appear. ad reſpondendum, & parum differunt que re concordant. Et eſt ipſorum legiſlatotum viy wa 
.rebus &' non verbis legem imponimus. Vide21 Eliz. Dyer 364. there the condition was in the cop- 
_ junRive, at aINS. anſwer, in the copulative, and yet the' Obligation good. Trini. 27 Eli, in th 
Kings Bench between Danby and Hethcore, in a Writ of Error upon a Judgment given in the Myr. 
-ſhalſey, it was Reſolved, That if a Sheriff or Goaler for the eaſe and enlargement of any who jsin 
his Ward, take a promiſe to fave him harmleſs, that although the Statutedoth not ſpeak but only 
of an Obligation with Condition, yet the ſameis in equal miſchief And ray Chief Julice fid, 
That the Statute ſhould ſerve for little or no purpoſe, if promiſes ſhould be taken within the $tz- 
tute, - And the ſaid clauſe is general, fc. If the Sheriff take any Obligation in other form, thatthe 
fame ſhall be void, within the Equity.of any Obligation, and Aſſumptit is taken 3 for «it i ſaid 
in old Verſes, SE © | | 


 Verba ligant homines, taurorum cornua fares, 
. , Cornu bos capitur, voce ligatur homo. 


Quando: verba flatuti ſunt ſpecialia, ratio autem generalis, generaliter flatutum eſt inteligendum. 
And it appearcth by the Preamble, .that the Statute was made to avoid Perjury, Extortion and 
Oppreſſion, three moſt horrible, and odious fins, and for the ſuppxefling of them, and for thead- 
vancement of Truth and Juttice, the words of the AQ ſhall have a benign and favourabkcintepre- 
tation, in rebus enim que ſunt favorabilia axime, quamvis ſunt damnoſa rebus, fiat aliquands extet- 
tio tatuti.. - And the Extortions and Oppreffions which are done to priſoners are the moſt odiow, 
for the-ſame is ſevire in dolentes, & addere affiifiionem affliiis. And it is true, that before this Sta- 
tute, the Sheriffs, Goalers, &c. ſometimes for eaſe and enlargement, and ſometimes by 
and dures, would extort of the priſoners by colourof their Offices divers ſums of moneys and 0- 
ther vails, and fo by ſuch pilling and polling they were enriched, and the priſoners impoveriſhed, 
and the proceedings of Juſtice delayed. | | | is 
- Andit is well faid in Dive and Monninghams Caſe, 68. That Extortion is no other than Robbe- 
ry, but is more odious than Robbery; for Robbery is apparent, and hath always the appearance® 
vice, but Extortion carrieth a viſage of: truth, and is more hardly to be tried and diſcerned ; and 
oftentimes accompanied with.the damnable and damned ſin of Perjury, in the breaking ofthe Oath 
which the.Officer taketh when heis admitted to his Office, and therefore it is more odious. =** 
zortio eft crimen, quando quis colore officii, extorquet quod non eft debitum. vel quod eft ſupro debitum, 
vel ante 2empus quod eft debitum 3 and it is. called crimen expilationis, and crimen concuſfionis. = 
| Alſo it was ſaid, That the faid Afſumpſit did not bind the priſoner at the Common Law; becauſe 
the Conſideration was againſt Law. Vide 19 Eliz, Dyer, Onleys Caſe, | | 
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Statute are, ſhall appear generally ( without the words x perſon ) 2 That! {þ 
—_ - 3 Whereas theſe words, ad reſpondendum, are ie & 
the Sta- 


cute preſcribeth, and by conſequence the obligation void, as in the ſaid Caſes of 37H.6.7F : 


#pon reaſonable ſurety of ſufficient perſons, axeadded tor the ſurcty of the Sheriff; and h—_ 


he will take but one ſurety, it isat his peril, tor he ſhall be amerced if the Defendant doth nor 
pear, and thercfore the Statute doth not make the Obligation void in ſuch caſe ; for the 4 
which preſcribeth the form, requireth that the Obligation ſhall be made to the Sheriff himſelf ch 
name of his Office, and that the priſoners appear, in which clauſe no mention is made of the ln 
tics3 ſo that the intent of the AG was, That foraſmuch as the ſame was at the peril of the Sheriff 
to leave the ſame to his diſcretion to take one'or more for his indempnity, and peradventure jt ſhall 
be better for him ſometimes to take one who is ſufficient, then two others 3 and although thar the 
ſurety or ſuretjes have not ſufficient as the Statute mentioneth, yet the Obligation was goodengy þ 
for theſe-words of the A& as to this purpoſe and point,and more for counſel and direQon of the She. 
riff, than for precept or reſtraint of him, and that for the ſafety of the Sheriff: for if the Defendane 
cannot find two ſufficient ſurcties, having ſufficient within the. ſame County, the Sheriff j; not 
bound to let him to bail. And this Reſolution agreeth with the old Rule, ſc. ©uilibet poteft rexyy. 
ciare juri pro ſe introdud. As to the laid two additions in the Bond, more than is in the Statute 
It was Reſolved, It is true, there is a verbal difference from the form preſcribed by the Statute, bur 
none in ſubſtance and effe& 3 for he who 'is fo bailed ought to appear in perſon, for ſo much is in. 
plicd in this word of the AR (all appear.) And therefore at the Common Law when any tenant 
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Alfride Denbawd's Cale. 


Lfride Denbawd alias Burnard, brought a Writ of Error in the Exchequer Chamber againſt 

A Peter Woodley, Hill. 9 ac, Reg. Rot. 1151. in the Kings Bench. And the Caſe was 3 That 

Peter Woodley brought Treſpafs againſt the ſaid Alfride and one Thomas D. ©nare clauſum fregit, at 

Aiſpbarton in the County of Devon. The Defendant pleaded Not guilty 3 and at the Aﬀiſes in the 

Country Alfride was found guilty, and the Plaintiffhad judgment again the ſaid Alfride, Where- 

upon the ſaid Alfride brought a Writ of Error, and the Error which was aſſigned, was, Becauſe that 

one of the Jurors, of the principal Pannel appeared only at the Aſſiſes, upon which at the prayer of 

the Plaintiff a Pannel of Tales de Circumſtantibus was returned by the Sheriff in this fotm: The title 

was, Nomina decem talium, &c. and under it he returned eleven Jurors. And it was argued, That 

this judgment was erroneous for two cauſes. 1. Becauſe that but one of the principal Pannel ap- 
peared only, and two at leaft ought to appear. 2. That inaſmuch as he entitl&h the Pannel of 

Tales, Nomina decem talium, he cannot return eleven. 


r 
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As to the firſt, The awarding of the ſaid Tales ought to be warranted by the Statute of 35 HS. 


cap. 6. forat the Common Law the Juſtices of Nifi privs could not grant any Tales, And it was 
objeted, That the awarding of the Tales in the Cale at Bar, was not warranted by the ſaid AR 3 
for | the words of the A are, And that the Juſtites ſhall and may proceed to the Trial of eve- 
ry ſuch iſſue, with thoſe perſons that were before impannelled and returned,and with thoſe newly ad- 
ded, &c. So that theſe words (thoſe perſons) being in the plural] Number, cannot be ſatisfied with one 
ſingular perſon 3 us upon the Statute ot Weſt. 2. c.11. Cum dom,&c.dederit eis Anditores compnti,c; c. it 
one Accomipt before one Auditor,in debt for the arrearages upon ſuch Accompr;he ſhall wage his Law, 
as it is holden in 20 F4. 6 41. and the reaſon thete given is, becauſe that the Statute ſpeaketh of Ac- 
compt before Auditors. Vide 5 H. 4. cap. 8. 11 H. 4.56, 8 H.6.15. 20H.,6.17. 14H. 6.24. 20 
H. 6.45.22 H.6.35. v.49. E. 3.2. & 44. Ec3.31, © EE 
. Note Reader, there is not any Act of Parliament which by expreſs words taketh away 
the wager -of Law in an action of Debt upon arreages' of Accompt, © but at the Common 
Law. the Defendant ſhall have his Law in an aQion of ' Debt upon arrerages of Accompt, whe. 
ther the Accompt be before one Auditor, or many, as it appeareth in 38 H.6. 6. but the reaſon 
why the Defendant ſhall not wage his Law when the Accptnpt is made before Auditors, is upon 
the Statute of Weſt, 2. cap. 11. for now this Statute hath made the Auditors Judges of Record, 
becauſe they have power thereby to commit the Defendant to priſon, which none can do ifithe 
be not Judges of Record 3 and with this reaſon, ſe. that they are Judges of Record >, yt 2 H, 
6. 41, and ſo Fl. 6. 24,25. and for this cauſe he was oufted of Law by all the Juſtices in fuch 
caſe, Butit the Accompt be before one Auditor only, the ſame is out of the Statute, for he can- 
not commit the Defendant to priſon, and therefore it remaineth at Common Law. So the Lord 
who is found in ſurpluſage, the Statute is made againſt the Accomprant only, and the Lord cannot 
be committed to priſon, and therefore it alſo remaineth at the Common Law, as itis adjudged in 
14H. 6.24. Vide1o H.6.25. 38 H.6.6; 20H. 6.41, b. And it appeareth by the Judgment of 
the whole Parliament in 5 H. 4. Caſe 8. Thatin an aQion of Accompt before Auditors, that the 
| Defendant ſhall not wage his Law, but there the remedy is given by examination, to diſcern if the 
matter lie in Accompt, and if not, there to allow the Defendant his Law 3 and therefore the Books 
ing3 E. 3. and 49 E. 3. are ill Reported, | | = 
And further, thoſe of Counſel with the Plaintiff in the Writ of Error, cited the Caſe of 22 H.s. 
46. where the Cuſtom of Forreign Attachment being' alledged againſt perfons in' the ' plural 
number, ſhall not be ſatisfied with one 3. and the Caſe of Rediſſcifin, where the Statute of Merton, 
Cop. 3. faith, Aſſumptis tecum Cuſtodibus placitarum Corone Domini Regis ; this plural Number ſhall 
not be ſatisfied with one ; if there are more than one : and with that agree 27 4fſ. p. 6: $0. EB, 
3-17.39 H. 6.42. So in grants made by Corporations,the plural Number ſhall nor be ſatisfied with 
one, as appearcth in the Caſe of the Cooks of Loxdox in Plo. Cont. So in Writs, if the Writ be that the 
Defendant falſo fabricavit diverſa fats, he connot declare upon one only. 35 H. 6. 37.6. Vide 7, 
'£.4.31. 20 H.6. 45, &c, But it was Reſolved, That in caſe when but one of the principal Pan- 
nel appearcth, the Statute giveth authority to Juſtices of Nifi Prizes to award Tales de Circumſtan- 
tibus:; For it is Enacted by the faid Statute, For the more ſpecdy tryal of Iffuesto be tried by twelve 
men hereafter to be had, that in every Writ of Habeas Corpors or Diftringas with a \Nifi Prius, 
where a full Jury ſhall not appear before the Juſtices of Nifi Prizs, or elſe after an- appearance of a 
full Jury, by challenge of cither of the parties the Jury is like to remain untaken for default of 
Jurors 3 That then the ſame Juſtices, upon requeſt made by the party, Plaintiff or Demandant,ſhall' 
have authority by force of this A& to command the Sheriff, or other Miniſter or Minitfters to' whom 
themaking of the ſame Return ſhall appertain, to name and appoint, as often as need ſhall require, 
fo many of ſuch able perſons of the ſaid County then preſent, &c. as ſhall make a full Jury. 
By which words without queſtion, although that one only appeareth, the Court may award Tales 
of eleven. Then cometh the clauſe which hath been mentioned before, which doth not reſtrain 
the generality of the firſt words. And the Caſes put before, which: give authority in the nature 
of a Commiſſion, as in- the Cafe of Auditors of the Accompt, Redifſcilin, &c, are _ = ar 
relembld' 
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reſembled to this Caſe upon the ſaid AR of 35 H. 8. whichis rrade for more ſpeedy Triaks, wha | 


always, and all other Statutes of Jtke nature, ſhall be taken favourably in the furtherance and ad: 
vancement of the expedition of Juſtice; and it is as great miſchict and delay of Juſtice when __ 
onely, as when four or more appear. Ard for this cauſe, it the Body of the Ac had been jn _ 
plural Number, yet it ſhould be conſtrued to extend to the Caſe, when one onely of the princj l 
Pannel appeareth. And therewith agreeth the Opinion of the Court of Common Pleas jn Mic 
& 8 Eliz, Dyer 245. in the ſame point, ſc. that the Juſtices of Nift Pris have power to award Tal 
when one Juror onely appeareth 3 for there it is ſaid, So was the meaning of the makers of the Sta- 
tute, Ard there Brown held, That if two of the principal Pannel appear, and at the Prayer of the 
Plaintiff 12 de Circamſtantibus are returned, and then the two principal are drawn forth by chal. 
lenge 3 then the Trial ſhall be all by the twelve de Circumftantibus, But the Lord Dyer na, 
®ere of it. But at the Common Law, the Jurors of Tales paſſed in Trial without any Juror of 
the principal Pannel; and this A hath becn always expounded favourably. And therefore in 
Mich. 17 Elisg. No Hundredor appeared, and all Hundredors were returned upon the Tapes: 
And 23 Eliz, Dyer 376. they have power to grant a Tales de Circumſtantibw , direQed Coyyg. 
zoribus for favour or affe&ton of the Sheriff by the {aid general words of the ſaid AQ of 359 
Mich. 35 & 36 Elizs. Julius Ceſar Maſter of the Court of Requeſts in the Kings Bench, broupht | 
an Aion for ſlanderous words againſ Philip Corfini;, The Defendant pleaded not guilty, and (aig 
that he was an Alien born, &c. and prayed trial per medietatem lingue, and it Was granted; EY 
at the Nifi Prixs in London but fix Engliſhmen and five Aliens appeared. And the Plaintiff prayed 
a Tales de Circumſtantibus per medietatem lingue, and it was granted, ſo that there wanted one 
Alien; and the Record was, Ideo alius alienigena de Circumſtantibus per. vic. London. ad requiſti 
nem infranominati Tulii Ceſaris per mandatum-Tuſtic. de de novo appoſit*, .cujus nomen panell, prudig, 
affilatnr ſecundum formam ftatuti in hujuſmodi caſ# nuper editi & proviſi, Dui quidem jurator fied; w. 
vo appoſitus viz, Chriſtianus Detbick, aliegena exaiius ſimiliter venit, ac in juratam illam ſimul cundlis 
juratoribus, predifiis prius impanellatis & juratis juratus fuit. And the Jury found for the Plaintiff and 
aſſeſſed damages to 1001, And'it was moved in arreſt of Judgment, That. no Tales is tobegrated 
de Circumſtamtibus, when the trial is per medictatem lingue by the Juſtices of Nift priv, by the ſaid 
AQ of 35 H. 8. for three Reaſon.  .; CEE EIT ns 
1. The Tales ought to enſue the nature of the principal Pannel, and that 
/nem defendentis, and in this caſe the Plaintiff prayeth the Tales. | | | 
2, The words of the A& are in the plural Number, The Jury is like to remain untaken for defiule 
of Jurors: and here it was but for the default of one Juror. OE ks 
3» The A giveth not authority in this caſe to Jultices to grant a Tales, for in the former pat 


alwayes is ad requiſtiq- 


/ 


of the AR it is ſpoken of the freehold of the Jurors, and of iflues to, be xeturned uponthe Jurors 
and an Alien hath not any freehold, neither ſhall iſſues be returned upon him. Alſo the Statuteſaith, 
That if there be any default of Jurors others of the ſame County ſhall be returned, &c. , andan Alien 
is.not properly ſaid of any County. And notwithſtanding theſe, becauſe that the Statute was torthe 
ſpeedy execution, and ſhall be expounded favourably to effe& the intent and purpoſe of the makers 
of the Ac; Judgment was given for the Plaintiff. | 


As to, the firſt Objection which hath been made, it was Reſolved',, That the title ws themil- 
priſion of the Sheriff and it cannot be taken that the Juſtices ſhall grant Tales onely often, but of 
as many as in all ſhall make a Jury. And that appeareth, becauſe chat cleven were ;xcturned, and 
eleven appeared, and eleven ſworn with him of the principal Pannel. And therefore it was Relol- 
ved, That this miſpriſion of the Sheriff ſhould be amended, and decem put out of the title; and then 
the title ſhall be good and formal, Nomina talizm, & c. or it may be Nomina juratorum de n0w apji- 


fit. ſecundum formam ſtatut?, | | 


" 


Note Reader, at the Common-Law in the granting of a Tales, five things are to. be conſidered, 
7. The time of granting, &'c. of it. 2. The number of the Tales, 3. The order of them: + The 
manner of Trial, ſc. cither by them with others, or by themſelves only, - 5. The quality of themare 
to be conſidered, ' | | | 
As to the firlt, four things are to be conſidered. 1. That the time of granting of them 1s pon 
default of ſo many of thoſe .of the principal Pannel, that there cannot be a full Jury. 2. That = 
the time of the granting of them, the principal Array ſtand, for Tales axe words fimilitudinaly, and 
have reference to the reſemblance which at that time ought to be in,efſe 3, and thereforcit the Array 
be quaſhed, or all the polls challenged and tried out, hos ſhall be awarded, for at that time #* 
Jont quales, but in ſuch caſe a new Venire fac. ſhall be awarded 3, but if at-the time of the af bs 
of the Tales the princial Pannel ftand, and afterwards be quaſhed, as is aforeſaid, yet tht Tales 
ſhall and, for it ſufficeth if there were quales at the time of the granting of them; and.that 2PR® 
reth in 34 H, 6. Eftoppel 30. 3. It is to be obſerved, That he who is meerly Defendant cannot 
pray a Tales, until the time the Plaintiff hath made default. 4. In fome caſe a Tales ſha}} be gran- 
ted after a full Jury appeareth and is ſworn 3 as if a Jury be charged, and afterwards beforethe Ver- 
dic given in Court one of them dicth,a Tales ſhall be awarded, and no new Venire facia3 and theze- 


. With agreeth 12 H. 4. 10. So if any of the Jurors impannelled die before that they appeth Joy 


the ſame appeareth by the return of the Sheriff, the Pannel ſhall abate, but if need be a Tales (ha 4 
be awarded. Vide 21E, 4.11. And the time of challenge and triat of the Tales is afterthat the py 
cipal Pannel is tried ; and if the principal Pannel be afhrmed, the ſame triers ſhall try the Tojer, i | 
if it be quaſhed, then the two triers of the principal Pannel ſhall not try them. 9 b. 4+ 14 Tens 
& 33. H.6,21. vide 19H. 6. 48. BE x Tales 

As to the ſecond, ſc, the Number, three things axe to be obſerved. 2. In all caſcs ——__ 


rr ® Hunfrey Lofielt's Cafe. 


© be under the number of the principal in the Venire fac? ( iF'it benot in caſe of an Appeal ) as 
in Attaint under 24, and in other Actions where the Venire fac* is of 12 under 12, 'and ce rea- 
ſon why more may be granted in an Appeal on the part of the Plaintiff is, Becauſe the Defendant 
may challenge peremptorily, and if default be in the Plaintiff, then the Defendant may pray a 
Tales ; and the reaſon is in favorem vite, and that he may diſpatch and free himſelf of trouble and 
che queſtion of his life, for fear that the Witneſſes ſhould die, &c. and therewith agreeth 14 H. 7. 
16 E. 4.6. 37 H. 6. 12. 18 E. 45. b. and thereforel think that the Book in 48 E. 3. 1. is miſprin- 
red. Vide 49 E. 3.1. & 48E.3.28. The 2. that the number ought always to be certain, as 10, 
ors, or6, or 4, Oc. Vide Ofo tales Br. 11, Butnow upon the ſaid Act of 35 H.8. a Tales de Cir- 
cumſtantibus may be granted as well to an incertain, as of a certain number, and that by force of the 
words of the ſaid A, ſe. ſo many, ec, as ſhall make up a full Fury. 

As to the third, ſc. the Order, it is to know, that always in every new Tales the number ſhall be 
diminiſhed, as if the firſt be 10, the ſecond ſhall be 8, and fo always leſs; and therewith agree 14 
H, 7. 1. tit. Tales, Br, 15, Vide 47 BE. 3.p. 10. But jt the Tales be awarded, and afterwards is quaſh- 
&d by challenge, he may have anew of the ſame number as before 3 and therewith agreeth 20 H. 6. go. 

 Astothe fourth, ſe, To the manner of Trial, ſc. by them with others, it is common every day, and 
by them only, when after the granting of 10 Tales, and offo Tales, theprincipal Pannel is quaſhzd, 
there the trial may be only of Tales, or if the Tales do not amount to a Jury, a Tales to {upply the 
former Tales may be granted 3 and therewith agreeth 36 H., 6. vt. Enqueſt 30; | 

As tothe fifth, ſe. to the Quality of the Tales, they ought to be of the ſame quality as the princi- 
pal are 3 and therefore if the firſt be per medietatem lingue, of Engliſh and Aliens, the Tales ought 
to be ſo. So if the principal be out of a liberty, and all thoſe things which are required by Law in 
the principals, are required in the Tales. Vide 4 E.4.11. 7 H.6. 40. 30 Aſp. 42. And after- 
wards by the Advice of all the Juſtices of the Common Pleas, and Barons of the Exchequer, the 
Judgment was affirmed 3 and fo the principal Cafe at Bar is adjudged by all the Judges of England 
and all the Barons of the. Exchequer. | 

Note Reader, in Aſie, if ſo many of the Recognitors make default, that there be not 12, the 
Juſtices of Afiſe cannot award a Tales de Circumſtantibus, for although that Jultices of Affiſe are 
named in the ſaid At of 38 H. 8. as well as Juſtices of Nift Priws, yet foraſmuch as the aid Act gi- 
veth not power to Juſtices of Aſfiſe or Nifi Preys, but where the Trial ſhall be by r2 men in ever 
Writ of Habeas Corpora, or Diftringas with Nifi Prixs 3 and that cannor be in an Afiſe: for, Aſiſe 
capiantur in proprio Com”, and- neyer can be taken by Nifi Privs zn proprio Com”, and no expofition 
can be made againſt expreſs words 3 for that ſhould be Viperina expofitio que corroderet ventrem tex- 


2 ; And of ſuch opinion was Catelyn Chief Juſtice in his time, and Gerazrd Attorney General, and 


after them Wray and Andeyſon Chicf Juſtices, Juſtices of the Aﬀſife in Norfolk, Circuir. 
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Mich. 10. Jacobi. 
Humfrey Lofield's Caſe. 


7 Young and Dorothy his wife, brought an #.Qion of Debt againſt Thomas Miltox and 
Ann his wite, Executrix of Hwumfrey Lofietd, upon an Obligation of 100 I, made 20 Decem. 
6 Jac. by the ſaid Humfrey Lofield to the ſaid Dorothy dum ſola fueit, The Defendants demanded 
Oyer of the Bond and Condition, which was, That if the within Hwmfrey Lefield, his Execucors, 
Adminiſtrators and Aſſigns,and every of them, ſhall well and truly obſerve, perform and keep all and 
ſingular the Covenants, .Payments, Reſervations, Grants, and Articles and Agreements contained in 
a Pair of Indentures bearing date the day of the date of the Obligation made between the ſaid Hum 
frey and Dorothy dum ſola fuit, which on his and their parts, &c. And pleaded, That by the ſaid 
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Indenture, which they ſhewed forth, that the ſaid Dorothy, in conſideration of the rent after by the 


fame Indenture reſerved, demiſed to the faid Hwumfrey Lofiel&a Wine-cellar in Graveſend, To have 


and to hold to the ſaid Hwumfrey Lofield, his executors and aſfigns, after the Feaſt of the birth of Chrift 
then next following, pro termino unius anni integri extunc prox* ſequentis & i in fine difli unius anni 
embe partes placerent, agrearent, & contentate forent, quod cadem preſens dimiſſioforet renovans, five 
continuata pro aliquo longiori tempore, tunc habend* & tenend* dimiſſa premiſſa dia* Humfrido Lofield 
executoribus & aſſignatis ſuis ab & poſt difium feſtum Nativitatis Dom* tunc prox* ſequen' datum In- 
dentur* uſque plenarium finem & terminum trium annorum extunc prox? ſequent, reddendo inde ay- 
uuatim durante diflo termino die Dorothee, executoribus & aſſignatis ſuis 40 1. ad quatuor uſuaÞ dies 
feftos, frve terminos, &c. ſc. the Annunciation, &c. with clauſe of dittreſs if the rent were behind 
by the ſpace of 10 days after any of the Feaſts, &c. And pleaded, That he occupied the ſaid Cel- 


lar for the ſpace of the faid firſt year, and at the end of the ſaid year performed all the Covenants, 


Payments, Reſervations, &c. in the ſaid Indentures, &c. The Plaintiff replicd, and for breach ſhew- 
ed, That the ſaid Humfrey Lofield did not pay 10 7. due in the ſaid firſt year at the Feaſt of the birth 


of Chriſt for one quarter, Upon which the Defendant did demurr in Law. And this plea began in the 


Common Pleas, Trin. 10. ace Rot. 34.34. And it was argued by the Serjeants of Counſel with the De- 


fendant, That the leffec ſhould not pay any rent for the firft year, and that for three cauſes. 
Kkkkk r, Becauſe 
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two ſons,ſo that the one acre deſcendeth to the one, and the other to the other, that but one OX wy 


r. Becauſe the rclervation, as it is wade, doth depend upon a contingency, ſz. it at Rs 
firſt yeor both parties agree that the leaſes ſhall be renewed and continued for any longs tire : I 
*© have and to hold the (aid Cellar to the faid Humfrey from the Featt of the birth of Chit ” 
enſuing the date of the Indenture for three years, Reddendo inde aunuatim durante digs terming 
tie Dorothee, &c, 40 1. &c. So that the Reddends doth depend upon the (aid contingent = i. 
never took effe&, for the leaſe was not continued beyond the hit year, Sr (ca 
2. The reſervation of the rent is durante termino predig”, which being ſpoken in the ſingu! 
Number, ſhall relate only to the term of three years lalt mentioned, and not to the term of One oy 
which was certain and compleat betore the contingent. ; Year 
3: Every reſervation and exception. ſhall be taken ſiride againſt the Iefſor, and beneficially 
the leſſee, becauſe that every reſervation doth charge and encumber the land demiſ{cg; 3@; te 
words of reſervation arethe words of the leffor, and the reſcrvation is his act, and: therefy;e {<a 
not be extended beyond the words 3 and fo it is holden in Fill and Granges Caſe in Pl, Coy, | - 
And to this purpoſe the common Caſes in 12 E. 3. Af. 86. 17 E. 3.52. & 17 Afſſ, 10, 444 "i : 
18. 12 Y. $, 49. 4. and divers others were cited. SD 
And it was further ſaid, That if two tenants in common joyn in a grant.of an Ox, o x is 
Spurs, or a Hawk, the grantee ſhall have two Oxen, &c. but it they make a gitt in tail, of , lea 
for life or years, rendring an Ox, @c. to them and their heirs, they during their lives, ng thei 
heirs after their deatlrs, ſhall have but one Ox, &c. And fo it a manmaketh a pift. in tail of two 
acres, one atthe Common Law, and the other in Borough-Engliſh, rendring an Ox to him and 
his heirs, and the donce having two ſons dieth, theeldelt ſon inherit one acre, and the YOUnger the 
other, in this caſe the donor or his heirs ſhall have but one Ox, becaule the reſervation ſhall be (4. 
ken ſiritly againſi him and his heirs. | | 2 
But it was Reſolved, That the faid reſervation ſhould extend to the. firlt. year 3 for the proper 
place of a reſervation is to corre after the limitation of all the eſtates. And therefore if a ny by 
dced indented demilcth lands to A. habendam to him for life, the remainder to B. and to thehenggy 
his body, and for want of iſſue of his body, .to remain to D. in tail, or for lite, Reddendo inde ts (he 
Icforand his heirs an annual rent,.thisreſexvation ſhal) extend to all the eſtates before. Vide 34 8, 
Arowry. And. although the future term be incertain,, yet it is certain that che leſſee ſhall have the 
Cellar for one year, and the reſervation ſhall extend to it, for durante termine pred”, althoughit bein 
the ſingular Number, .yet it ? named colleive, and ſhall have relatipn ro every term. demiled 
the Indenture. And it is to be obſerved, That if the leſſee had held the Cellar beyond thefult year, 
that the reſervation had extended without queſtion to the firſi. year 3, and the confiderationof ma- 
king, of the leaſe, was' only in conſideration of the rent reſerved in the ſaid Indentures, And in 
old time rent reſerved upon leaſes, &c. was called vivus redditys, becauſe that the leſſor lined by 
it. Vide Plo, Com. Hill and Granges Caſe 171. Such conſtruction ſhall be made'in cale df rferva- 
tion of rent, that the leſſor ſhall not loſe his rent at any day, &c. And Hil, 23 Eliz. Bu, 1410, 
in the Common Pleas, Dioniſe Paſmer brought a Replevin againli George Prowſe tor taking ofhiscat- 
tclat Halberton, in a place called Terleigh Down in the County of Devon ; the Caſe, as appeareth by 
the Record, was ſuch : A leaſe was made of a houſe and knds for years, if the leſſee ſhould 6 long 
livez and afterwards the leſſor by his deed indented granted the meſſuage and land to another, To 
haveand to hold the reverſion to the grantee for life, cum per mortem, ſurſum redditimem, vel 
forisfatinram of the leſice, aut aliter acciderityReddendo inde annuatim, to the grantor and his heirs, 
cum reverſio predifla acciderit g s. 4d. per annum ; the leſſee died, the grantor of the reverſion 
difirained for the arrearages of rent, as well before the death of the leſlee as after 3 and in this Ci: 


- four Points were Reſolved clearly by the whole Court. 


I. That by the demiſe of the mefluage and land for life, the reverſion thereof ſhould pals; but 
by grant of the reverſion larid in poſſetſion ſhall not paſs, , RE = 

2. By the grant of the meſſuage and land, Habendum reverſionem, &c, for life after the death 
of the leſſee, &c. That the Habendum: is good ; for in Judgment of Law, nothing but the rever- 
ſion is granted by the premiſes 3 and as in Throckmortons Caſe, Plo. Com. 147. whenareyealion 1s 
granted, Habendum the'land, the Habendwm is adjudged good : ſo when the land is granted Heber- 


dum the reverſion 3 and after the death of the leſſee, ec. is in conftruction-as much as tofay, is to 


take effec in poſſeſſion after the death. &c. . Alſo the Hahendwum had been good, although no menti- 
on had been made either of the land, or of the reverſion in the Habendum for the principal office 
of the Habendum is to limit the eſtate in the land contained in the premiſes... , . Va oy 

3. It was reſolved, That by the (aid reſervation, the rent ſhall not begin before the reyerſon fall 
into poſſeſſion 3 and theſe words, cum reverſio preditia acciderit, ſhall be expounded according t0 
the intent of the parties, which was not that the grantee for life ſhould pay the rent reſerved, before 
that hemight take the.profits to raiſe the rent out of them. | > CS 

4+ That the diſtreſs. was well taken for the arrearages after the death of the leſſee, and for the 
arrearages incurred before. Not by the Lord Dyer in 23 Eliz. 376, 377. which proveth that reſer- 
ſervations ſhall be expounded according to the reaſonable intendmentof the parties, to be collectc 
by the words of their deed. And it is apparent, that the intent of the partics in the Caſe at Bar, WS, 
That the leſſee ſhould pay rent for the time which by force of the ſaid leaſe he occupicd the faid Cel: 
lar: But foraſmuch as the Obligation was forfeited, the Court moved the Plaintiff to take the at- 
rerages, coſts and dammages, with which he was content, and ſo no Judgment was given. 

; Note Reader, as to the ſaid Caſe put at the Bar, of a gift in tail of one acre ar Cofrmon Law, 

and of one acre in Borough-Engliſh, rendring an Ox, and afterwards the donee dieth, having 


b 
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be paid. For the better underſtanding of the Law, and of the reaſon thereof in this Caſe and other 
the like, It is to know, That there is a difference in Law, when by operation of the Law without 
the a& of the party, thzre ſhall be a multiplying of an entire ſervice, and when not. And there- 
fore there is a difference betwixt very Lord and very Tenant, and between Donor. and :Donee, .or 


. Leſſor and Leſſee: For in the caſe of very Lord and very Tenant, as well the atmual as the caſual 


entire ſervices in many caſes ſhall be multiplied, as it appeareth in Brzertons Caſe, in the fixth Part 
of my Reports, and in the eighth Part of my Reportsin Foha Talbots Caſe. But in the Cafe of Do- 
nor and Doneez or Leſſor and Leflee, the entire rent ſhall not be by any diviſion either of therever- 
Gon or of the poſſeſſion bya& in Law multiplied. And thereforeif in-the {aid caſe of one acre at 
Common Law, anz the other in Borough Engliſh, the Donee dieth having iſſue two ſons, this ſe- 
veral deſcent which is an a& in Law ſhall not charge each of them with the entire ſervice, no more 
than if the donor in the ſame caſe dieth having ifſue two fons, ſo that the reverſion deſcendeth ſe- 
verally by a& in Law yet the donee nor their heixs ſhall not 'be charged but with gne-entire 
ſervice, So if a man be ſciſed of two acres, one of the paxt of his father,and of the other mw part 
ofhis mother, and mak<eth a leaſe of both for life, reſerving yearly a Lamb to the leſſor and. his+ heirs; 
and the. leffor dieth without iſſue of his body, the ſeveral heirs ſhall not have two lambs, but one 
lamb only. ,So if a man giveth lands to two.men, and to the heirs of their two bodies: begotten, 
yielding a Hawk, and. they die, their ſeveral ifſues ſhall pay -but one Hawk: And the_ reaſon of 
theſe and other like caſes, that the entire ſervices in thele caſes ſhall not;encreaſe, is, becauſe that 
the reſervationof the donor. or the leffor is his title only,and when he himſtlt reſerveth but one, the 
Law, whichis always grounded upon Right and Equity,. will never encreaſe the ſame, or give to 
him more than himſelf hath. reſerved. Andthe reaſon of this difference appeareth in Fodlands Caſe 
in Plo, Cots. 94. For encroachment of the' donor - upon. the donee, or. of. the leffor upon. the leſſee, 
ſhall not bind: them in an Avowry, as it ſhall betwixt Lord and Tenant and the reaſon is, be- 
cauſe that- when the donor and leſſor, or the heir of any of them avoweth; he ought toſhew the ori- 
ginal reſervation, by which it will appear, ,how much the donor or leſſor hath reſerved. , And with 
this agreeth the Judgment in Sir illiam Foſters Caſe in the'eighth Part of ny Reports, That the do- 
nor or leſſor need not in an Avowry alledge ſeifin, nor encroachment,upon'them ſhall bind them,be- 
cauſe that the reſervation is their title. But if there be Lord and Tenant; avd the Tenant maketh a 
ift in tail, ora leaſe for life, the remainderin fee, there encroachment by the Lord upon the donee 


|S + 


or leflee ſhall bind them, for the Lord need not to ſhew the commencement of the Seignory, but it 
ſhall not bind the iflue intail ; and there wu Agree 20E. 3. Avowry 131.5 E. 4.2. F.N.B. 11 4. 
The ſame Law is, when.the Law doth create the tenure; as if Lord and. tenant be by fealty,. and 
the. yearly rent of a Lamb, and the tenant maketh a gift in tail to two men, and to the heixs of their 
two bodies without any reſervation, then the donces {hall hold of che donor by the like ſervices as 


he held over. Lite. 4. b. 33 H.6. 7. &c. yet if the donees having iſſue die, their ſeveral jſues ſhall 


| pay butone Lamb, for the donor or his heirs, in-Avowry ought toſhew the. tenure betwixt the Lord 


and - the tenant, and the gift in tail, ſo that it will appear to the Court, that .but one Tamb at the 
time of the gift was due 3 and the Law, tothe prejudice of the heirs of the donees, ſhall not . en- 
creaſe it. But there is a difference betwixt thoſe which are entixe ſervices z for ſome ſervices, by 
the meer operation of the Law ſhall encreaſe. Avd therefore if a man ſciſed of two acres,, one at the 
Common Law, and the other by the cuſtom of Borough-Engliſh, and makech a gift in tail of both z 
and the donee having iſſue two ſons dieth, both the ſons ſhall do fealty., The ſameLaw of Ho- 
mage, if it be reſerved by the party, or created by the Law. So if the donordieth having iſſue two 
ſons, both the ſons ſhall have homage and fealty. So there is a difference betwixt entire ſervices of 
profit and of no truſt, and ſervices of truſt and no profit. The ſame. Law is, if there be Lord and 
tenant by Knights ſervice, and the tenant giyeth the tenancy to two men), and.co their heirs of their 
bodies, and they die having ifſue, their iſſue ſhall hold ſeverally by Knights ſervice, for the fame 
is for the defence of the Lord and of the Realm : And fo another difference betwixt an entire fer- 
vice for the profit of the Lord, and an entire ſervice for the publick defence of the Realm. S$:e all 
theſe cited in John Talbots Caſe;, and by theſe and other differences there put, all the Books proving 
them, arc well without any conttaricty or difficulty agreed and reconciled, | Ihe 
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Mich. 10 Jacobi, which began Palc. 10 Jac. Rot. 639, 


In the Common Pleas. 


| Arthur Legat's Caſe, in the fubverfion of Peſtilent Patents of thie. | 
: viſh Concealers. | i. 


fix acres of Wood iti Fimondbam in the dope of Norfolk, by John Smith, 19089,-g 2, 
Reg. for three years, and that the Defendant did tje&th t 
ty, and aſpecial Verdi& was found to this effect. The King and Queen, Philip and' Mary 


ſciſed of the Mannor of Wimondbam in the Coutity of” Norfolk in fee in the right of their ws 


of England ( whereof the fix*acresof Wood, in which, &c.. were parcel} and 9 ati, , & 5/of 


the faid Philip and Mary, by their Letters Patents under the Great Seal of England, in confiderati 
on of ſervice done by Sir George Howard Knight ex certa ſcientia, nero motz, G gratia ſpeci 
gave and granted to the ſaid Sir George Howard (inter alia) omner ills duas pecias terre ſtr, _T 
Newtlehamfted & Wikemans, containing by eſtimation' 15 acres, jac* &'” exiſten* in Winomdhn M 
Com* Norf. modo vel nuper in tenura fod betwpatione | Fo. 'Colman ac” nuper Monaft* de Windham 
quond* ſpef? &+ pertin” etc. que quidem omilia & ſinguta premiſſa cum pertinentiis 2 noby te Mare 
fratre noſtris ern ine concelata & detent fuer, ac redditus & reventiones inde nec Ulicwu ind; 
parcelle ante bec reſponſe furr, Hahend' fred” Goorgio Howard milit ' hered* '& affignatic ſur, &,, 

And that the faid fix acres of Wood whereof, & ec. were parcel of the faid land called Nathbun. 

fted and tr, wor 3 and that the ſaid Manrigt of FWimondbam whereof, &c. at the time ofthe ms 

king of the faid Letters Patents xn concelar? wee dereiee” fair, ſed fait it# onere &- conpui, md the 

rents and profits thereof (Aaving the latids called Nerrlebamftedand '1/ikemans) wert anfivered 

the Kin eand at the tire of the ſaid Letters Patents. ' And if the* ſafd' lands” Nemcbanpel 
and Wikmane being parcel of the Rid Mannor, ſhould paſs or not, was the queſtion; And ifthe 

faid lands do not paſs by the faid Letters Patents, then” they found for the Phintiff 3 andif, &e, 

And in this caſe three queſtions were moved, ' 7 x Bak aad ones RE Eb oh 

1. If the ſaid two parcels of the Matinor of NetHlebamtel and Wikemdns ſhall be a8 this Caſe is 
in'Law, ſaid to be concealed and detairied from the'Quemn, when the 'Mannor whetegf,'61. is in 
charge to the King and Queen, although in truth'the i Parcel called NettJebamfted "and Wikemon 
were occupied by an intruder, who anſwered nothing'for them. IO! 

The ſecond Queſtion was, That foraſthuch as the faid/grint was'of the aid two Patcels by ſye 
cial nathes of Nertlebamfted and Wikemais in Wimyndlidn'Ya the Cotnty of Norfolk, and hath the 
certainties, ſc. modo vel nuper in tennra ſive occupatione” Fore "Colmzan, ac nuper Monger te 
IWinonudam quondam ſpetant”, &c. ( llwhich were trite). if the (aid two parcels ſhould pak, not- 
withſtanding that they ſhall not be aid in Lay concealed '6r detained.  * Þ; 

3. If the ſaid grant by Letters Paterits ” cert ſtientia, mero 'motu, & gratia ſpeciali, ſhould 
make the grant good, notwithſtanding the falfity of the ſaid clauſe, Due quidem, eve. | 

And as to the firſt, it was Reſolved, That when the King and Queen were anfwertd of the 
ancient Rent of the Mannor, although theFermors, or Officers or Miniſters of the King fulfray 
to intrude into any parcel of the Mannor, Yet it ſhall not be 'faid in Law, concealed or detained 3 
for the Mannor is in charge, and by conſequence in'Law every part of it, & twrpis oft pars que nn 


n 
, 


convenit cum ſuo toto.. wt boy | 
As tothe ſecond, it wasobjeRtd, That there was multipticity of certainty in the-clauſe of the 
grant it ſelf. 1. In the thing granted, ſe. by certain narnes. 2. By certain content, /e. fifteen # , 
Cres, 3+ Inacertain Town. 4. Ina certain County. 5. In the occupation of a certain perſon. 
6, In title, Nuper Monafterio de Wimondbam ſpefian' , and all theſe are true : and therefore although 
in truth the ſaid lands called Nettlebamfted and Wikemans were not concealed, yet they ſhall paſs, for 
utile per inutile non vitiatur : And thefore they citzd the Book in 22 E. 3.9, where King E 3. 
granted to William Earl of Salibury the ſon omnes advocationes Ecclefiarum que pertinent ad prit- 
tum de Montague, &c. & quas nuper conceſſimus William then Earl of Salirbury patri pred Wilielm, 
Andin truth, the Advowſon of the Church of IF. then in queſtion, was not granted to the fathes, 
andyet there the grant is holden good : And'if it were: in the caſe of a common perſon, the fallc 
- Que quidem ſhould notavoid the grant. | 
But it was anſwered and reſolved by the whole Court, that thegrant was void for four Reaſons, 
I. Becauſe that the cauſe of Due quidem, &c. was in Judgment of Law the ſuggeſtion of the = 
tentee. 2. It was aclauſe of reſiraint, to reſtrain the grant to a thing onely «concealed from tit 


| King and Queen, &c, and not in charge. 3. The King and Queen did not intend to diminiſh a- 


ny part of their Revenue, 4. Foraſmuch as the words are in the conjunctive concelats & detents 


fuer, &c, in which caſe if the land may be (aid detained from the King ornor. 
As tothe firſi, ſe, That the aid clauſe Dze quidem, &c. ſhall be taken in Law as the ſaggeſtion 

of the party, in 19 E. 3. Grant 58. The King by his Letters Parents giveth Licence to appear 

the Adyowlon of D. to the Prior of C. que quidem advocatio non tenetur de nobis, Oc. and in we 


a was oa wwwwS ak 


him, &c. The Defendant pleaded Not a 
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the Advowſon was holden immediately of the King, and the Licenſe: was holden void, for the 
book faith that the ſuggeſtion was falſe. And in 31 E. 4+ 48, It the King grant the Mannor of D, 
' hc. quod quidem manerium ad manus noſtras devenit ratione eſcheat* &c. ad in truth the-Mznhorco- 

meth not to the Kinli by eſcheat, the grant is void 3 and the reaſon that Huſſey Chief Juicy heat gi- 
veth is, Becauſe the fallity cometh on the ſurmiſe of the paxty. And therewith agreeth:5 F& 7.3. 

7 H. 8. Br. Patents, and 9 H. 6.28. Andin 16 E.4. 7. it is holden, That the Patentee.ſhall not . 
rake advantage of any other title, than that which is cxprefled in the Letters Patents. And in the 
A& of Coptirwation of Letters Patents, a#.18 El. c.2. there 1s a-Proviſo : provided always, That this 

AR, &c. ſhall not extend to any Letters Patents, which at any time ſince the beginning of her Ma- 
jeltics Reign have been,or hereafter ſhall be granted by the Queens Highnels to any perſon or perſons; 
ofany Mannors, Lands, &c. by force of any information, ſuit or ſuggetiion made or to be made to 
her Highneſs, that the fame Mannors, Lands, &c. were concealed lands. And always atter this Ac, 
and after the like Ae of Confirmations of Letters Patents, an#o 43 Eliz. Cap. 1 9. the (aid clauſes of 
Que quidem, &c. and ordinary proviſions concernipg concealments, were confixued and taken in (bÞ} 
Law for informations, ſuggeſtions and ſuits of the Queens Patentees for concealed lands, 

As to the ſecond, The faid clauſe of Que quidem, &c, contains words of reſtraint infzrted-for the 

Kings benctit, for it implieth a ſuggeſtion/to the Ring £(-ashath been faid ) and an anſwer made 
co it by the. King, ſc. The ſuggeſtion of the Patentee tothe King is, That he hath found lands which - 
are concealed from him, of. which he hath not any rent, profit, or other . benefit anſwered 3 and 
therefure that it would pleaſe the King in reward of his ſervice, to grant theſe Jands to him, which 
he by his induſtry hath found 'to belong to the King. To which the King anfwereth, I am content to - 
grant to:you the ſame lands;ſo as according to your ſuggeltion they are concealed from us,and where+ 
of we have not any rent or profit anſwered : Upon which the ſaid clauſe of Que quidem,ec.was added 
ja the Patent, to reſtrain the Kings grant to.lands only which were concealed from him, and: to no 
other, whereof the King was anſweredany rent or profit. Que reſtringend; cauſa additur in _caſi doz 
mini regis, ſifalſum fit vitiat cartam, And therefore a notable cauſe was cited, which was adjudged 
Mich. 224.8 ,23. Eliz. in the Kings Bench, but the ſame'is entred Paſch,, 21 Eliz. Rot. 33. where 
the caſe was, that Francis Vowe brought an EjeGione firme againſt Richard Smith, upon a demiſe 
made by Leonard Vowe 3, Ofio. 20 Eliz.' of a meſſuage in Hallaugton in the County of Leiceſter 3 the 
Defendant pleaded Not guilty 3 and at a Nifi prius before Sir Fames Dyer then Chief Juſtice of the 
Bench, a ſpecial Verdi was found to this effect. William Dexter wasſciſcd of the Mannor of Hal- 
langion in the County of* Leiceſter in fee, . whereof the ſaid meſſuage, &c. were parcel, and in the time 
of AR. 2. did thercof enfeoff 'Henry Earl of Derby and his heirs; and afterwards the faid Earl took 
upon him the Crown and Government of the ſaid Realm, by the name of. Henry the fourth. And 
aftewards 2 Aprilis ann” regni ſui. 7. ad humilem petitionem & ſypplicationem. quorundam. otennie 
Miton & Margarete uxyris ejus conſanguines & heredis ditii Willielmi Dexter, vigelicet, filieWillelmi, 
filii predifii Willielmi Dexter, de gratia ſua ſpeciali per literas ſuas patentes ſigilo Ducatus ſui. Lancaſtrie 
confee}* gerentes datum eiſdem die & ann', dedit &« conceſſit prefar Joh. Niton, & Morgar* wxari ſue 
maner* pred” unde, & ec. Habend' cis & hered* de corpore eju{dem Margaret” legitim* procreat”, &&c. 
| And the ſaid Fohn and Margaret his wife had ifſue, and died3 andafterwards one Thomas Vowe, Co- 
zen and heir of the body Anno 1. Marie of the ſaid Tenements in which, &e. did enteoff the ſaid 
Richard Smith now D:fendant, and of the reſidue of, the ſaid Mannor enfcoff the ſaid Leo- 
nard Vowe the Plaintiffs lefſor : And the Jury found turthex in theſe words, 'Idemque Leonardur { 114 } 
Vowe frater preditt. Tho. Vowe poſtea, ſc. primo die Julii anno regni diie domine regine nunc,17.in | 
vita d. ci Th.Vowe ſenioris fratris ſui,dans eidem du'g regine intelligi & informari ſeipſum for? proprium 
exitum & heredem de corpore prefut” Margarete Myton legitime procreat”, eidem domine regine humilli- 
me ſupplicavit, ut cadem domina regina nunc per literys ſuas patentes ſub magno ſus ſigillo Anglie ſigil- 
land” renovare & confirmare velit eidem Leonardo & hered* (ys de corpore ſua legitime procreat” prediit 
 eartam fatiam per prefatum quondam H, 4. gerent” datum, &c. Per quod daminaregins nunc humili pe> 
titiont diet? Leonardi annuens, & informationi ſue fidem adhibens, primo die Julii aitno 19, Volentes di- 
Gam intentionem preditii regis H. 4. effettum capere & non evacuari, de gratia ſua ſpeciali & ex certa ſci- 
entia & mero motu, certis canſis & conſiderationibus ipſam dominam reginamſpecilariter moventibus, per 
literas ſuas patentes geren* dat” eiſdem die- & anno dedit & conceſit predifio Leonards Vowe exiften' (ut 
datum fuit eidem domine regine intelligi ) proxim* heredi & exjtui de corpore predifte Margarete Mytont 
legitime procreat”, manerium predigum unde; ec, Habendum & ——_ predifio Leonardo & here- 
dibus de corpore ſuo legitime procreat®, ubirevera predifius Leonardus non fuit proximus heres de corpore 
predile Margarete Myton, ſed predius Thomas Vowe fuit in plena vita & frater ſenjor ejyſdem Leo- 
ardi, And afterwards Thomas Vowe died without ifſue;. after whoſe death the faid -Leonard then 
was in truth the next heir of the body of the ſaid Margaret Myton, The Queen reciting the ſaid mif- 
prifion, and all the ſaid {pecia) matter under her Privy Seal, bearing date Fulii 9. Anno reguti ſui 20, 
(tobe a warrant to the great Seal) granted to the ſaid Leonard Vowe the ſaid Mannor whereok; Se, in 
tail; but before he had obtained it under the Great Seal, the ſaid Queen Sept. 2. Anno regni ſui, 20. 
Jupradifio, by Letters Patents under the Great Seal granted to the ſaid John Farnham Eſquire one of 
her Penfioncrs the ſaid mefſuage, &'c. In quo, &c. inter alia per nomen totins illires meſſuagii voc* Vawes, 
alias Mytons, alias Dexters, in Hallangſton in comitat Leic*, que quidem omuia & (ngula premiſſe & 
quelibet inde parcelia a nobis aut 2 patre, fratre vel ſorore- noſtris buc uſque vel uſque $. diem Ofiob. 
Anno regni nr'i 17, concelata, ſubſtrat}a, vel injuſie detent” fuer”, & c. To have andto hold to the aid 
Jobn Farnebam and his heirs for ever. Proviſo ſemper, quod fi premi(ſa. ton ſunt aut fuer 4 nobis aut [57 
4 difiis patre, fratre, vel ſorore noſtris concelata,. ſubtrafa, vel injuſic detem?, & fi remanſer* uſque 
tempus captions prime inquiſitionis vel informationis, ee. quod tuyc be btere patentes quoad, ec. 
| | Kkkkk 3 | vacus 
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vacue erunt, And the firſt certificat was Oflabis Trinit* Anno regni ditf die ye nga 
And afterwards, ſe. The firlt day of Ofiober then next following, The ſaid "ts. _ as 
ed Letters Patents under the Great Seal, according to the ſaid Privy Seal. And the fire 
Oftoher in the twentieth year aforeſaid, The faid John Farneham by deed indented ang inrolled þ 
aincd and ſold unto the ſaid Richard Smity now Defendant, the ſaid meſſuage ix guo, cc, To a- 
and to hold to him and his heirs, by force of which he entred,upon whom the ſaid Leonard I, = 
enter and made the Leaſe prout, &c. And if upon the whole matter aforeſaid, the ſaid Letters ny 
tents made to the ſaid Fohn Farnebam, were ſufficient in Law to paſs the ſaid me age 5 then « 


found for the Defendant 3 and if not, then for the Plaintiff, and aſſeſſed dammages and cos, And 


Obtain< 


in this caſe upon argument made at Bar and Bench, four points were reſolved, | 

1. That the ſaid Letters Patents of Anno 17 Eliz. were void in Law, becauſe they were in th 
natureof a reſtitution, and the ſuggeſtion of the ſaid Leonard Vowe recited in the ſaid Letters Pat me] 
that he was next heir of the body of the ſaid Margaret Myton was falſe ; and although it was bue =, 
ter in fa&, yet becauſe it was the principal motive.of the ſaid grant in the nature of a Reſtitytyy, a ; 
the intention of the Queen expreſſed in the Letters Patents was that the intention of the pratit of " | 
ſaid. Hey. 4. ſhould take effect, which the Queen reciting the Letters Patents of King Hey, 4 Fog) 
theimperfeRion of them declarcth her intention in theſe words 3 volextes difiam intentimnen wedit; 
regis Henrici 4. effe@um capere & non evacuari, which could not beif the right heir of the body 6 
the ſaid Margaret Mytor be not reſtored 3 for this cauſe the faid grant of the Queen Elig, of tap 
17- was void. 

Th It was reſolved, That the ſaid clauſe of Que quidem &c. was in Judgment of Law the « 
ſion of the Patentee, and added to reſtrain the ſaid grant in ſuch manner,that if the ſaid clauſe of . p 
quidem, &c, be falſe, although the ſaid meſſuage be granted by certain name, yet the granti yg 

3. It was reſolved, That when the Kings officers by force of any matter of record, may hve G 
certain notice of the lands or tenements compriſed therein, that they may put them in chargeto the 
King, although thatthe record it ſelf be not of any effeR or validity in Law;yet in Judgmentyl;y. 
ſuch -lands'or tenements ſhall never be ſaid ' concealed, for the negligence or lacheſs - of the Kings 
Officers or Miniſters ſhall not turn to the Kings prejudice in ſuch cafe. And therefore any grant o 
demiſe of any land in certain title under the Exchequer Seal, where it ought to be under the great 
Seal, or under the great Seal where it ought to be under the' Dutchy ſeal, or under the. {al of te 
Dutchy, or of the Court of Augmentations, where it ovght to be under the Great ſeal; yet- ſuch 1nd 
againſt ſuch record cannot be ſaid tobe concealed. And therefore although the ſaid grant of Hw, z, 
under the Dutchy ſeal, where it ought to have been under the Great Seal, although thatnothing puſ 
ſeth by it: yet by reaſon thereof the ſaid Mannor-of Hallington can never after be {aid to beconcealed, * 
So if King E4.3. by his Letters Patents under the Great Seal demiſeth the Mannor of D.for life,orfor 
years, 'which leaſe was void by reaſon of the miſnoſter of the leſſee, or any other ſuch imperſdion, 
yet the faid Mannor never after can be ſaid to be concealed, And if any parcel of the poſſeſſions of the 
Crown be in charge in the Datchy, or of the Dutchy 'in the Exchequer, theſe ſhall never be Gail 
concealed. And it was faid that this word (Conccal)'was a word of new invention, intimes pal 
not uſed or known to the ſages of the Law, but in one Writ which Stemford Prerog. b. (peaketh of, 


which Writ is called, Writ de terris concelatis, and licth after a general livery ſued 3 but ſuch Writis 


now alſo concealed, fort is not found in the Regiſter, either Original or Judicial. 

4+ That no Lands or Tenements whereofthe King is ſeiſed, &c. although it be concealed fromthe 
King, cannot be ſaid in Law ſubftracted or detained from the King; for the King cannot be diſ- 
ſeiſed or deforced of any Land, &c. But if the Kings Tenant be diſſeiſed, and dieth without heir 


then the right eſcheateth to the King,and there in truth the land is detained from the King  butſuch 


[3] 


only to' paſs, that which was concealed from him. And 


Queen'3 ;and the words are in ConjunRive, Concelats, ſubſiraia, & injujte detenta. And Þ 


right ſhall not paſs by the general grant ofthe King of Lands, &c. Hill. 38. Elis. it was reolvedby 
Popham and Anderſon Chief Juſtices in the Caſe of one Shane ſent out of Ireland, That thecluſe of 
qu#e-quitem,” in the like Letters Patents of concealment of lands in free land, did amount ta fug- 
gcſtion, and being falſe, made the grant of divers ReRories by certain name void, as her inthe 
fourch point appearcth. | 
As to the third reaſon, to the end the final intention of the King by theſe Letters Patents wast0 
reward the ſervice of the Patentee, and not to diminiſh any part of the Revenue of his Crown, but 
FA opinion of Fzne in 9 H. 6. 28, wasd- 
ted, Tf a man ſueth to the King by petition, to have'a'Mannor, and faith in his petition, that the 
Mannor is worth but 10/.and hath a Patent ofthe ſame Mannor,and afterwards it is found upon Re- 
cord, that: the Mannor is of the value of 4o 0, per annum, the Patent ſhall be repealed, for the King in- 
tended to diminiſh his Revenue by 10 [per annum.and upon the ſuggeſtion of the Patentec he was de- 
ceived in the value, and thereby he decreaſeth his revenue 40 I.per annum. Vide 16 C. 3. Grants 54 
As to the fourth Reaſon, The ſaid clauſe Ze quidem hath a double conjunRive, ſc. concelats & 
detenta 3 and as it appearecth by the fourth point of Vowes Caſe, lands, &c. cannot be dtained from 
the King, Andſoit was Reſolved in Shaxes Caſe, Hill, 31 Eliz. where the Caſe was3 Queen El. 
zabeth by her Letters Patents under the Great. Scal of Ireland, ex certa ſcientia, mero motu, © F od 
Jpeciali, granted unto Edm. Barret, the ReQory of Sroze in the County of Longford in Ireland, wo 
#er alia ) parcel of the poſſeſſions of the late Priory of Lowghſendy, Que omnia & ſinguis premiſs 
nobis &. progenitoribus noftris diu amehac concelata, ſubſtraia, & injuſte detenta fuerunt & 961 
ſunt, To have and to hold to the ſaid Edmond Barret and his heirs. And it was reſolved, go 
this grant was void, becauſe that the aid Clauſe of que quidem- was in the Judgment of _ 
the ſuggcſiion of the Parentee, and the ſaid ReRory could not be unjuſtly detained from! 
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Francis Shane who occupied the ſaid ReQory did prevail againſt the ſaid Patentee. And the ſecond 
ConjunRive is, Er redditus & reverſiones inde, nec alicujus inde parcele antehac reſponſa fuer®, {5 
that both the Conjunctives ought to be true, otherwiſe the grant is void. | TIO | 

As to the third point in the principal Cafe it was reſolved, where the ſaid grant was to Sir George 
Howard, ex certa ſcientia, mero motu, & gratia ſpeciali : Ex certa ſcientiz importeth that the King 
hath knowledge of the thing he granteth. Asit is ſaid in2 E.3, 7. in Fohz de Bretaines Caſe, bur 
the ſame is intended of the truta, which is the proper object of knowledg,and not of tallity which is 
#ou ens,and of that the King cannot have knowledg, but in ſuch caſe the King notwithſtanding theſe 
words,is utterly deceived in his grant 3 and therefore they ſhall not give the Patentce any ad vantage. 

Ex mero motu properly importeth the honour and bounty of the King, who rewardeth the Paten- 
tce for the merit of his ſervice of his own meer motion, without any ſuit of the party. And it was 
ſaid that theſe words were added after the Statute of 4 H. 4. Cap. 4, by which A& the King decld- 
rcth, that he will abſtain to grant any part of his Revenues, Lands, or Wardfhips, if not to thoſe who 
have deſerved, and thoſe who ſue for any ſuch thing ſhall be punithed,and ſhould not have the thing 
for which the ſuit was made. After which Act to the end it might not appear that there was any 
ſuit,theſe words were added.ſc.ex meromotu.And the fajd Act is enticuled in the Roll Brangwyn, which 
in the Britiſh tongue is a 1/hite Cornelle, in Engliſh a White Crow; and it was called Crow becauſ: 
he was oftentimes calling and requiring : and White becauſe he hath anlicas & candida veſtiment3. 


Ex gratia ſua ſpeciali, in reſpect of grace and tavour, which the King hath conceived to the. 


Patentee. | 
And it was reſolved there was a difference between Clauſes of que quidem; For lume are added on- 


ly to make a more plain demonſtration of the certainty of the thing granted; and ſome which concern 
the Kings Title, or the value of the land granted, or to'make a reliraint of the grant as harh been ſaid 
before ; And additions.only to make more certainty ſhall not make void the Kings: grant of a thing 
certaia 3. as 10 H, 4.2. in Sir Fobn Leſtranges Caſe it is holden, That it the King*by Office. found 
hath a Mannor in Ward, and granteth the ſaid Mannor by a certain name in fuch a County quod 
quidem manerium nuper ſeiſitum fuit in manus noſtras, &c. -and: in truth. this Mannor never was ſti- 
{ed, it ſhall not avoid the grant, for it is not material whether the King had f:ifed it or not; and 
it was added but to make more certainty to that which was certain enough before 3 'and chercfore it, 
ſhall not avoid the grant although it be falſe, Otherwilſc'it is of a general grant, as in the principal 
Caſe there it was. | 2352 91% EY. | . 

So in. Mich, 22, & 23. A Caſe between the Earl of Rutland and Thonts "Markham was by the 
commandment of Queen Elizabeth, referred to Bromlzy Lord Chancellor,” Gerard Attorncy, and 
Popham Sollicitor.; and. the Caſe was ſuch:; The Queen'/granted to Thomas Markham Officium enſt5- 
dis parcorum ſive boſcorum de Billowe & Birkland in foreſta' de Sherewood in'com* Not”, quod quider 
efficium. Henric* nuper Comes Rutland®  nuper babuit, To have and to hold the ſaid office to the {aid 
Thomas Markham tor term of his life and in'truth the aid Henry Earl of Rutland never had tht 
fid officez and yet it was reſolved by them that the grant was good, becauſe gxod demonffrands cauf.: 
additur rei ſatis demonſtrate fruftra fit. So if the King demiſeth a Mannor by ſpecial name, quod 
quidem manerium nuper fuit in tenura five occupatione JFobannis Stile - andin truth he never had ir, 
.yet the grant is good, for in theſe Caſes the King is not deceived in his title, nor in the value which 
he intendeth to grant, nor in the reſtraint which he for his profit intendeth to make. - | 

Alſoit was reſolved, That there was a difference betwixt the Kings caſe, and the caſe of a coni- 
mon perſon 3 tor a ſubje& who may intend his private, ſhall not avoid his grant in thefe- and che 
like caſes, being made'upon a falſe infinuation and ſuggeſtion 3 but the King who mindeth the con- 
dition of the publick, ſhall avoid hWrant in theſe caſes jure regio, as it is faid 21 E. 3.47.in the Earl 
of Kents caſe. And the ſame is an hiM and'great Prerogative which the King hath,that when he wa- 
keth any grant upon ſuch falſe ſuggeſtions as aforeſaid, they are void in Law. So when upon falſe iri- 


finuations or pretences, he maketh any grant of any Monopoly, &c. which in truth is to the preju< 


dice of the King and the Commonwealth, the King jure regio ſhall avoid ſuch grants, and ſuch Let- 
ters Patents by Judgment of Law ſhall be:cancePFd; - And it was faid that Perpetuities, Monopolics, 
and Patents of Concealments were born under an unfortunate Conftellation 3: for ſo ſoon as they have 
| been brought in queſtion, Judgment hath always been given againſt them, and none at any time for 
them 3 and each of them hath two inſeparable qualities, /c.to be troubleſom'and fruitleſs. 

As to the ſaid caſe of 29 E. 3.8, the caſe isthere, - That the King being founder of the Priory of 
Mquntague ( which was a Priory alien ): the-King for cauſe of war of France ſeiſed the fatd Priory, 
and by his .Charter granted to William Mountague: Earl of 'Salisbury the Father, the Advowlſon of 
the ſaid Priory to him and his heirs, and. alſo the keeping of the ſaid Prioty during the war, with 
All the appurtenances, and all the profits belopging to the ſame, as wholly as the ſame came*'to his 
hands. And after the ſaid Earl died, William his ſon and heir then within age 3 to whom the King by 
another Charter granted omnes advoacationes Ecclefiarum que pertinent ad prioratum de Monntagu?, te- 
xendum uſq; ad legitimam etatem prefati Wilielmi, & quas nuper conceſſimus prefato Comiti Sarum Pa- 
ri; whereitis taken, That the Advowſons appertainivg tothe ſaid Priory thall not paſs by the ſaid 
general words. And there Green Chief Juſtice faith, Surely he conceived, That although the King 
had never granted the Advowſons to the Earl the Father, That by the ſecond Charter th:y ſhould paſs 
to William the Son by thoſe words 3 for in as much as he grants, &c. to hold till his fall age,although 
that which he ſays after ( the which he granted to his Father.) be falſe, the grant is good. Bud 
Norton contrary 3 ſo that Greens xeaſon was; becauſe that the ſaid words or reſtriction carne after the 
Habendum, ſc. after a full and abſolute grant. Alſo if thefaid opinion of Green ſhall be- Law, the 
aid caſe is out of the reaſon and rule of the-caſe at Bar, 'as it appeareth b#fore.” And Jud 9mert vas 
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given for the Plaintiff, whereupon the Defendant brought a Writ of Error, and the Errox 
in the point adjudged, which point was argued again at the Bar, and at the Bench ; for Mich 11 Ja: 
cobithe Judgment was affirmed by the whole Court for the cauſcs and reaſons reported before, 

Note Reader, That Hill. 36 Eliz. an Information was exhibited in the Kings Bench 2Bainſt Hyg, 
Vaughan for intruding into the gate of the late Priory of Friers Preachers in Langley Regis, in £ 
County of Hereford,and upon not guilty pleaded the Jury gavea ſpecial Verdi to this cffeQ.Richay 
Prior of the late Priory Anno 38. Hen. 8. with the conſent of the Covent by their Indentute eng] 
led did ſurrender and grant to He. 8.his Heirs and Succeſſors all their poſſeiſions.&c.by force where. 
of, and of the AR of 31 Hen, 8. The King was lciſed of the ſaid Scite, and 7. Feb. 31 Heng. demi 
{:d the ſame by the name of the Scite of the late Priory tothe Suffragan of Dover for his life ,j 5 
aliquo inde reddendo, and afterwards the ſaid Suffragan died 3 and the Scitc by mean conveiances 
deſcended to Queen Elizabeth, And afterwards 27. Junii$ Eliz. a Commiſſion was diregeg under 
the Exchequer ſeal to William Cook, Eſquire,and others giving them authority to ſurvey the (iq Scite 
( inter alia ) and to certific to the Exchequer in what reparation it was, and what Lead, gg, . 
Iron was requiſite to repair it 3 which Commiſſioners 3. Septembris following by force of the ſaid 
Commiſſion, did certifie in writing under their Scals (i#ter alia) That there was an old Church ,,. 
pertaining to the ſaid late Priory, which was in great ruine and decay, and was covered with Lead 
which lead was worth 33 1. 6 7. $ d, And the Timber and Stones were little worth, ec, Aﬀer which 
certificate the Lead, Timber and ſtones were fold by the Treaſurer and Under- Treaſurer of thep,. 
chequer An. 9 Eliz. to one Webſter for 331.6 s. 6d. who in the Court of Exchequer acknowle d 
the debt. And afterwards the Queen 9 Aprilir Anno 16, by her Letters Pater t, ex certa ſciewia ws 
mots, & gratia noſira ſpeciali, granted the (aid Scite of the late Priory inter alia to Edward Grimfun 
the Father, and Edward his ſon and their heirs under this Proviſo. Proviſo ſemper quod |i yetig, 
premiſſe ant aliqua inde parcella, ant redditus aut proficua eorundem non ſunt nec fuerunt ame jg tem 
Aprilis anna regni noftri 14. 4 nobis nec @ patre, frazre, nee ſorore noſiris concelat*, ſubtrafia, | in. 
juſts detenta, & fic concelar, ſubtra, vel injuſte detent remanſerunt wſque predifium 10 diem Aprli 
anno 14. ſupradifio, quo die pred? Edwards & Edwardw, Oc. ſuis propriis ſumptibus & expenſy od r. 
velationem inde fieri procuraverant, quod tunc be litere patentes quoad bujuſmodi parcellam fu un gy. 
celatam, ſubtrafiam, vel injuſte detentam vacue erunt, And further found that the Queen nerer tock 
any profit of the ſaid Scite, but the ſaid Church as aforeſaid. And if, &'c. And it was objeded that 
the ſaid Scite ſhould paſs by the Letters Patents, becauſe that although it ſhall be admitted that the 
Scite it ſelf could not be ſaid to be concealed in that cafe,” and although that the ſaid Scite could not 
be ſaid ſubſtracted and unjuſtly detained from the Queen.and the words are in the disjunQireantred- 
ditus ant proficua corundem, & ce. Yet foraſmuch as the rents and profits were ſubſiraRed and wjutly 
detained from the Queen,and the words are in the disjundive,oxt redditzs aut proficua corunden, thc, 
For this cauſe the ſaid Letters Patents were ſufficient to. pals thefaid Scite. AMoit was objefed.That 
the ſaid Commiſſion under the Exchequer Seal, is not any ſuch authentical Record in Judgment of 
Law, to prove that the ſaid Scite was not concealed, But it'was reſolved by the whole Count, That 
upon the ſaid ſpecial matter found, the {aid Scite ſhould not paſs by the ſaid Letters Patents. And 
in this caſe fix points were reſolved, 

I, That when there is any Record by which the certainty of the Kings Lands (which is net in 
charge) ſo particularly appeareth, That the Kings officers may put it'in charge (withoutayrepeR 
to the time of the ſaid Record, fo that it be after the Kings title accrued) fach land can never befaid 
to be concealed. As if a man ſciſed of the Mannor of D. in fec by Deed enrolled, granted the iid 
Mannor to King He#.8, his Heirs and Succeſſors, and the naſ or any of his Succeſſors after the faid 


«Mened was 


grant have never taken any rent or profit thereof, yet this M ſhall never be ſaid to be concealed. 
So in the Caſe at Bar, when the King demiſcth the ſaid Scite Of che late Priory te the Suffragan of 
Dover for life, although that nothing be rgſerved 3 this Scite ſhall never after be ſaid to be concealed: 
and fo of the like, | | 
2. It was reſolved, That in the Kings Caſe, although that one wrongfully taketh rentsanl pro- 
fits of the lands, yet the ſaid rents and profits cannot be ſaid to be witholden or unjuſtly detained, 
for the King may charge him who taketh the rents or profits of his lands as: Bailiff, to render ac- 
count 3 for in the Kings Caſe the Law in ſuch caſe maketh a privity, and therewith agreeth 33 Hent. 
6. 2&3. And whenthe Land it {elf is not concealed, the ſaid words, ant redditus aut prificus e0- 
randem, &'c. concelata, ſubtrata, vel injuſte detents, &c. will not-paſs it, for the Kings intent was f0 
paſs nothing but that which was concealed from him ; For otherwiſe by pretence of the Patcntee, 
if the Kings Leſſee hath detained his rent reſerved upon his Leaſe, it ſhould paſs by the (aid words, 
which was abſolutely denied by all the Juſtices, for no ſuch conftrained conftruQion ſhall be made 
in the Kings grant, to paſs his inheritance againſt the Kings intention, and upon the ſuggeſtion ofthe 
Patentee himſelf. 
3+ It was reſolved, as before in-Shaxes caſe, that in the ſame caſe land cannot be ſaid to beſub- 
ſiracted or unjuſtly detained. | _ | | 
4. That the ſaid words ante decimum diem Aprilis ayno 14. Eliz. ſhall be in conftruQion of Law 
taken for the whole time after the latter title of the Queen, untill thatday, and not for a month, 0r 
a year, or two years, Oc. upon which great uncertainty would follow ; but all times after tht 
Queens title until that day ſhall be taken, notwithſtanding the disjunRtive words ſubſequent, 4 
bis, aut a ſorore, fratre, vel patre noftris, : 
5- Thattheſaid Commiſſion under the Exchequer Seal.and the return thereof was ſufficient ton: 
ſtruct the Kings officers to put the Scite in charge,and the ſame ſerveth for a ſufficient Record fo chat 


purpoſe; but an office found by force of a Coromillion under the Exchequer Seal,was not ſuffi _— 
en 


Mich. 10 Jacobi Regr.. 


Robert Pilfold's Caſe. 


Obert Pilfold brought an Action of Treſpaſs in the Kings Bench, Trin. 7. Fac. Roz. 795. againit 
R Robert Dawhes quare clauſum & domum fregit, at Saint Olaves in Southwark, , in the County 
of Surry, with a Continuando for a long time, to the dammages of the Plaintiff 40 1. The Defen« 
dant pleaded not guilty, &c. which was tried by Nift prius for the Plaintiff, and dammages aſſeſſed 
occafione tranſgreſſionis preditie to 49 1. and for colts of ſuit 20 s. upon which Verdict the Plaintiff at 
the day in bank, being the day of the return of the Diſtringas remitted 9 /. parcel of the 49 1. affeſſed 
for dammages, and prayed Judgment of 40 /. (to which dammage he had declared) with encreaſe of 
colts, and had 91. of encreaſeadded by the Court, which in all did amount to 501. and had his Judg- 
ment accordingly. And thereupon Dawkes the Defendant brought a Writ of Error in the Exchequer 
Chamber 3 And in this caſe it was aſHhgned for Error, thatthe dammages and colts together did amount 
tomore than the dammages alledged in the Declaration : And it was firongly argued that it was Er- 
rr. for miſe & cuſtagia are included in this word Dammages 3 and theretore where the Statute of 8.H, 
6.giveth double dammages in a Writ of Entry, inan Action upon the Statute, or in Athze, there the 
colts alſo-fhall be treble, and yet the Statute giveth only treble danamages 3 but treble coſts are inclu- 
ded within this word Dammages. And therewith agreeth 14 Hex. 6. 13. 19 Hen.6. 32. 22 Hen, 
6.57. 12 Ed. 4.1. Fitz. 248. And in 4 & 5 Phil. & Mar. Dyer 159. b. Pomingo Bilota brought an 
Action upon the Caſe againſt one Pointel, becauſe he ſued him before the Admiral for a thing done 
upon the land, in which caſe the Statute of 2 Hey. 4. Cap. 1. giveth to the Plaintiff double dam- 
mages, without ſpeaking of any coſts,and yet there he recovered as well double coſts as double dam- 
mages. And in 18 Edw. 4.23. The Jurors may afſeſs the dammages and coltsentirely if they will, 
for dammages do include the whole, 42 Edw.3. 7. That the Plaintiff ſhall not recover more dam- 
mages than he hinfelf hath declared of; and therewith agreeth 2 H. 7. 7. 9 Eliz. Dyer. Andin13 
Hen. 7. 16. 17. In Treſpaſs the Plaintiff declarceth to his dammagesof twenty Marks, and the Jury 
gave twenty two Marks for coſts and dammages. Brian, this is good for twenty Marks, but they 
ſhall not give coſts beyond the ſurmm of dammages alledged in the Declaration 3 & alii concord 
and that was ſaid, was a caſc in the point, for which cauſe it.-was concluded, that the Judgment in 
this caſe was erroneous. | | 
. But at length it was reſolved by all the Judges of the Common Pleas, and Barons of the Exchc- 
quer, that the Judgment ſhould be afirmed. And I have thought it neceſſary to report at length the 
reaſons and cauſes of the Judgment. And therefore, F 
Firſt, At the Common Law before the Statute of Glowceſter (which was made 6 E, 1. Cap. 1.) A 
man ſhould not recover dammages in any real Action, as in Dower before the Statute of Merton, Cap, 
1. nor in Aiel, Mordanceſter, &c, before the ſaid Statute of Gloxcefter ; but in Actions mixt, as in A(- 
ſize, Entry in the nature of Aſſize, &c. orin perſonal Action, as Treſpaſs guare clauſum fregit, of 
taking away of goods, &c. | 
. Secondly, That in all caſes where a man ſhall recover dammages, he ſhall recover coſts, which 
is meant of all caſes, where he ſhould recover dammages 3 either before the ſaid Act of 6 E, 1. or by 
the faid AR, | = 
Thirdly, In all caſes where a man either before, or by the ſame Statute ſhall not recover damma- 
gs, either lingle, or double, or treble, &c. There the Plaintiff ſhall not recover colts, for this At 
is an Aﬀof Creation, which createth and giveth recompence to the Plaintiff z where in the ſame 
cale no recompence was given before. | | | | 
Fourthly, But otherwiſe it is of an A& of Addition, ſc. which addeth. greater recompence and 
ſatisfaQion than was given before ſuch A; but if the A doth enereaſe the dammages, there ,the 
Plaintiff ſhall recover his dammages encreaſed by the Statute,and alſo colts. And theretore in a Zxare 
inpedit darnmages are given to the Plaintiff by the Statute of Weſt. 2. made in 13 E. 1: cap..5. but 
no coſts ſhall be there recovered, becauſe the ſame is an a of Creation, which newly gave recompence 
tothe Plaintiff, where none was recoverable before. And therewith agreeth 27 H. 6.10. 2 Hen. 4, 
17. 9 Hen, 6.66. But in an Aion upontthe Statute of 2 Hex, 4. againſt him who ſuerh-in the Ad- 
miralty for a thing done upon the land, the ſame is an, At of Addition, for. dammages and cotts 
were in ſuch caſe recoverable at the Common-Law ; See fox that, 8 Ed. 4.13,.& 14. and the Statute 
encreaſeth the dammages to double, and yet he ſhall recover coſts allo, tor the Statute encreafing the 
dammages, doth not take away the coſts, So afterwards at the ſame Parliament at Glanceſter Anno 6 
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2. 1.cap.5. An aQion of Waſt is given, where-there was but a prohibition againlt Teoant in Dow- 


er, cc. at the Common Law, and no dammages ſhall be recovered in it, but for Waſk done after the 
prohibition delivered, And againſt Tenant for life, or years, no prohibicion lay 3 and therefore 
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the Statute of Ed. 1. c. 5. which giveth treble dammages for waſt done before the Wrir brought 
the place waſted, is a Law of Creation, and which giveth remedy where none was before; ng. ya 
fore there no coſts ſhall be recovered. And therewith agreeth 2 H. 4-17. 9 Hen. 6, 66h & j mY 
32. And therefore the Books in 5 Hen. 5.13. & 5 Edw. 4.7- arc ill reported. But in a Ravit, , 
of Ward, which is a Law of Addition, ſc. which addeth the recovery. of the War himſelf : 
the value of him ; Yet dammages and coſts ſhall be alſo recovered, becauſe an aQion lay attheC, n 
mon Law for Raviſhment of a Ward, in which the Plaintiff ſhould recover his dammages 4,q _ 
And therewith agreeth 27 H. 6. 10. Soinan aQion tor forcible entry into Lands upon the hs 
$ Hem. 6, or in an Afiſe for a difſeitin done with force, there the Plaintiff ſhall recover treble Fam 
mages and coſtsalſo, becauſe that atthe Common Law the Plaintiff ſhould recover treble hoe, ws 
and coſts alſo in both the caſes, for this Statute is but an a of Addition 3 and therewith aprecth 
14 Hen. 6.13. 19 Hen.6. 32. 22 Hen. 6.57. 12 Edw. 4.1. F.N.B. 248. But in a Decies fic 
1m, which is a Law of Creation, there the Plaintiff ſhall recover the penalty given by 4. - 
tute, and no more: for the ſame is a Law of Creation, 2 Hey. 4. 17. So upan the g;, _ 
of 5 Edw.6. of Ingroſlers, the Plaintiff ſhall not recover coſts, but only the penalty gig by che 
Statute, becauſe that the Plaintiff had not any remedy at the Common Law, 35 Heng, jr Dams 
mages 200, 

Fifthly, It is to know, that this word ( Damna ) is taken in the Law in two ſeveral fipnificati 
ons, the one properly and generally, the other relative & ſtrife 3 properly, as in the Cales which 
have been put upon the Statute of 2 Her. 5.and 8 Hen.6.where coſts are included within that way. 
for damnum in his proper and general fignification dicitar 4 demendo, cum diminutione res deterin 
and in this ſenſe cofis of ſuit are dammages to the Plaintiff: for by them res ſua diminuitur, Bu yjy 

the Plaintiff ſheweth the wrong done to him to the dammages of ſuch a ſum, the ſame is to be taken 
relative for the wrong which is paſt before the Writ brought, and are afſeſſed occofione trayſgyſr,ny 
predifie, and cannot extend to coſts of ſuit, which are future, and of annother nature, ſe, y| 
expences.and whereof no certainty then can be known. So theſe are two diſtin things, ſe, diny, 


[ 117] injuriaillata, and expenſe litis ; and therefore inthe ſaid As of Parliament of 2 H. 4. and. 8H, 6, 
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they are taken in their proper and general ſignification,and in favour of the Plaintiff whoalways whe 
he recovercth he is favoured in Law. Butin the caſe at Bar, it is taken in his relative fignitcating, 
regarding the wrong which is paſt z and1ſo they are cxpreſly aſſeſſed by. the Juxy,and that alb inthe 
Plaintiffs favour : And the difference was well obſerved betwixt perſonal actions, and real ations 
in which dammages are to be recovered. For in perſonal aCtions, they ſhall declare todammages, 
becauſe they ſhall recover dammages only for the wrong done before the Writ brought; but in tea] 
ations the demandant ſhall never count todammages, becauſe he is torecover dammages pendantihe 
Writ : and therefore it is holden in 33 H.6.47.6.In a Writ of Entry Sur diſſcifin,or in natwreofan Al. 
ſize, where the party ſhall recover dammages,anda Writ is awarded to enquire of the dammagesthat 
the Plaintiff ſhall recover dammages from the time of the diſſeiſin until thetime of the wardingofthe 
Writ cf enquiry of dammages, and not after, notwithſianding that the Writ of Enquiry wasnt fer- 
ved after ſeven years paſt, and ifſue be joyned triable by Verdic, he ſhall recover dammayes, but 
from che time of the diſſeifin until the time of the Verdi : But in a Precipe quod reddat, of anntof 
the poſſeſſion of the demandant himſelf, he ſhall recover the arrearages behind, as well hanging the 
Writ as before : and therewith agreeth 7 Edw. 4.51. b. 13 Aſi. p. 2. 17 4ffi. p. 10. 29 4Þ. p59. 
31 Aſſi. p. 33. 36 Aff. p. 2. 40 Edw. 3. 24. 7 Hen. 4.16. 16 Hen. 7.5.4, 6.4, And 8in al 
aQions the demandant ſhall not count to dammages, becauſe jt is incertain to what the dammage 
ſhall amount, becauſe he ſhall recover thoſe hanging the Writ 3 fo in the caſe of cofts they {hall be 
recovered for the expences hanging the Writ, which being uncertain,cannot be comprehendedin the 
count, becauſe the count doth entend to dammages paſt, and not to expences of fuit, And colts are 
not always included in this word Dammage 3 For if Treſpaſs be brought againſt two Defendans,aud 
the one is found guilty by himſelf, and the other by himſelf, and dammages are ſeverally aſſeſſed, 
yet thecoſts ſhall be joyntly taxed. And therewith agreeth 36 Hem. 6. 13. and 12 Ed, 41, And 
the Books in 4e Ed.3. and 2 H, 7. were agreed to be good Law, ſc. that the Plantiff ſha]lnever 1t& 
cover more dammages,than he hath declared of, ſc. dammages for the wrong done z but Fogenſe hits 
may be added toit 3 and therefore 34 Edw. 3. Dammages 7. was denicd to be Law, ſc. Thatin#ff 
| the Plaintiff declared to dammage of 101. and the Jury found dammages to 201. and the ſame wa 
trebled 3 and the reaſon there given is, becauſe that the Statute of Gloxcefter enaQteth, chat the De- 
fendant make agreement of the treble of that the aft is taxed at; but the Statute is to be intend 
of dammages lawfully taxed. And fo it was holden by the Lord Dyer Tris, 10. El:s. in 8 adtion 
of Waſt brought by the Lord Abergaveny, that the Jury cannot value the waft more thanthe Plaintiff 
hath declaredof in his declaration. And therewith agreeth Hil. 3. Ed. 4. Rot. 137. And yet 
ſome caſes the Plaintiff ſhall recover more dammages than he himfelf counted of. Fa 
And as tothe caſe of 13 Hen, 57. 16, & 19. which cauſe hath been cited out of Brooks Abridgnen, 
the Book at large was confeſſed to be good Law-For the caſe,as it is there reported is ſuch3 In . 
Gon of Treſpaſs brought by Dorrel,he declared ro his dammages of 20 Marks,the Defendant plead 
ed not guilty : And they taxed the darnmages and coſts of his ſuit joyntly to 22 Maris, which 8 
the principal caſe word by word, which is clear that the Verdi& cannot ttand ; for it doth not 
pear how much is for dammages, and how much for coſts ; and then it may be they have given, 
ter dammages then the Plaintiff hath declared of, fo that the Verdi is incertain 3 and therefore br# 
Gn ſath well: that in ſach caſe the Plaintiff can have Judgment bur of 2o Marks. ES” 
Then all which followeth is but the ColleRion of the Reporter : fo that according to his opnte 
on, and of the other, the Jury cannot give coſts beyond the ſun of the dammages which the ROW 
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hath counted of : which ColleQion is not warranted by the opinion of Brian: for in as much as 
the damages and colts were jointly taxcd, the Plaintiff could not have Judgment but of 20. Marks 
fr the incertainty, although that coſts might be given beyond the damages in the Declaration. And 
therefore Abridgments are of good-and neceſſary ule to ferve as Tables to tmd the Caſes in the B9bks 
at large, or Records; and not to ground any opinion upon Abridgments. For example, the caſe in 
45 Edw. 3. 19, 20. wherc the Caſe was, That Lands were given to 1. de C, with Johan the ilter of 
the donor, Habendum eis & heredibus ſuis imperpetuum. And Fitz. in abridging of the Caſe, title 
Tail 14. faith, That the gitt was adjudged fce ſimple, and not trankmarriage. And Statham in 
abridging the Caſe title Tail, faith, That it was an eltatc in frankmatriage.. . And Brook, title Frank- 
marriage 1. ſaith, Quere, quia non adjudicatur, ideo tutius eſt petere Fontes quam ſefiari rwvulos. Note 
Reader, the principal caſe was adjudged by the Court of Kings Bench. And afterwards that Judg- 
ment was affirmed by all the Judges of the Common Pleas, and Barons of the Exchequer, and the 
Record was ſent back into the Kings Bench according to the Statute. 5p | 
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His Term Serjeant Nichols moved this Caſe: Cheney brought a Writ de walore maritagit, 

and ifſue was taken upon the tenurez and before the Juſtices of Nift Prizs in the County of 
Vorkit was found for the Plaintiff, and the Jury did affeſs 40 5. Damages, and 10 r; Coſts, and did 
not enquire of the value of the marriage, as they ought to have done 3 and he moved, that the Plain- 
tif might have a Writ to enquire of the value, and to ſupply the defeR of the Verdi z and he cited 
two Prefidents, one, Paſe. 3 Fac. Rot. 745. in a Raviſhment -of Ward brought by the Lord Barkley 
igainſt Hill, the Defendant pleaded Not guilty, and the Jury found him guilty, and that the heir 
was within age, and married, &c. and afſefſed damages and coſts, and found not the.value of the 
marriage, and a Writ to enquire of the value iſſued forth. And the like Writ was awarded Trin, 38 
Eliz, Rot. 1703.And in 4 & 5 Mar, Dyer 135. a 2uare Impedit brought by Poyner, the Jury was not 
charged to enquire of four Points, ſe. De plenitudine, Ex cujus Preſentatione, $i tempus ſemeſtre tran- 
fierit, and the value of the Church per annum ; there the Plaintff may have a'Writ toenquireof theſe 
points. Vide$ Eliz, Dyer 241. 9 Bliz. Dyer 260. LEES: 

And the Caſe was oftentimes debated, and at laſt it was Reſolved, That the Verdi& was infuf- 
ficient : For the Chief Juſtice ſaid, That in a Writ de Valore Maritagii , three things are to: be reco- 
vered, 5. The value of the Marriage, Damages, and Cots, quod fuit conceſſum per totam Curiam. 

2. It was Reſolved, That the iſſue be in this caſe of Valore Maritagii upon the tenure, yet as up- 
on 2 conſequent or dependant upon the ifſue;-the Jury: are, as parcel of: their charge , if they finde 
for the plaintiff, to enquire of the value of the Marriage,. Damages and Colts; and it the: Jury do 
tax an exceſſive value, or exceſlfive damages, an attaint lieth thercot. And thereof in Afliſe, if the 
iſſue be joyned upon a Releaſe , and a mediate ouſter confeſſed, there if the ifſue be found for the 
plaintiff, yet as parcel of their charge, the Recognitors of the Afſfife ſhall enquire of the ſeifin and 
diſſcifin , for that is the point of the Writ, and thereupon an Attaint lieth. And therewith agreeth 


11H. 4. 27. 34H.6.32b. 16 Aſſ.p. 1. 16 E, 3. Attaint 41. Vide 32 E. 3. Ceſſavit 25. 33 H. 6.25, 


And in Treſpaſs againſt two, one appeareth, and pleadeth Not guilty 3 in this caſe this firft En- 
queſt ſhall aſſeſſe the damages for the whole Treſpaſs by both defendants 3 and afterwards the other 
appearcth, and pleadeth Not guilty, and is found guilty, the finding of the damages by: the firſt 
Enqueſt to which he was not party, ſhall binde him and therefore it they be outragious or exceſ- 
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five, the defendant in the laſt Enqueſt ſhall have an Attaint, And therewith agreeth 4.4-E. 3.7. and 


F.N.B. 107.E. So in treſpaſs Quare clauſnm fregit , if the iſſue be joyned upon a feoffment, and 
the. Jury giveth outragious damages, an Attaint licth for the enquiry of the damages, as a conſequent 
upon the iſſue, and parcel of their charge. So in the Caſe at Bar, If the Jury had found outragious 
damages or value, an Attaint had lien. | ES 

3. It was Reſolved, That the omiſſion in the Verdi& ſhall not be ſupplied by a Writ of Enquiry 
of Damazes, for that ſhall prevent the plaintiff of his Attaint, which-ſhall be miſchievous, for then 
ſuch omitffion might be of purpoſe to deprive the plaintiff of his Attaint. But the Rule is, That 
when the Court ex officio ought to enquire of any thing upon which no Attaint lieth, there the omiſ- 
lion of it may be ſupplied by a Writ of Enquiry of \ Damages ( as in the faid caſe of Quare Impedit, 
to enquire of the four points, for of them no attaint lieth, as it is holden in 11 H. 4. 8. becauſe as 
tothem the Enquelt is but of Office) but in all caſes when any point 15 omitted whereof - Attaint li- 
eh, there it ſhall not be ſupplied by a Writ of Enquiry .of Damages , upon which an Attaint lieth 3 
And therefore the Preſidents which have been cited, and all-other which are againſt theſe Rules, 
paſſed ſub filentio, without theadvice of the Court, and againſi the Rule of Law. And therefore 
in Detinue, if the Jury tinde Damages and Coſts, and no value, as they ought, it ſhall not be ſup- 
Plied by a Writ of Enquiry of Damages for the reaſon aforeſaid 3 And therefore by the Rule of the 
Court a new Venire facias was awarded. © 
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Mich. 10 Jacobi, which began Trin. 10 Jac. Rot. » 412. 
In the Common Pleas. 


The Caſe of the Mayor and Burgeſles of Ly#- Regis, concerning Mit. 
naming of Corporations. | 


T*% T* E Mayor and Burgeſſes of Lyn Regis in the County of Norfolk, brought an Attion of Dehe 
againſt John Pain Gent. Executor of fohn-Pain Eſq; upon an Obligation made by the Teita. 
tor to the Plaintiffs, 27 Fan. 6 Fac. Reg. in 30001. The Defenda nt pleaded not the Teliators deed; 
and the Jury gave a ſpecial Verdi& : That King H. 8. 7 Funii in the 29th of his Reign, - by his 
Letters Patents under the Great Seal, reciting, That the ſame King by his Letters Patents 27 Funii 
anno 16, had granted to the Mayor and Burgeſſes and Inhabitants b»rgi ſui de Ly# Epiſcopi in comits. 
tu ſuo Norfolc. quod ipfi impertuum effent unum corpus corporatum, O\ una communitas perpetug in re 
& nomine, & quod habeant ſucceſtonem perpetuam, ac nomen Majoris & Burgenſium burgi predicj Lyn 
Epiſeopi in comitatu Norfole, haberent & gererent, & per idem nomen eſſent perſone habiles & eqzzce, 
inlege, &c. And by the ſame Letters Patents, reciting that what by Ac of Parliament, 4 Feb, 
27 H. 8. it was enacted, That the ſaid King his heirs and ſucceſſors Kings of Exgland, ſhould haye 
the Mannors of Lys Epiſepi, and Gaiwood, inter alia, the {aid King by the faid Letters Patents gig 
declare, Quod eadems villa de Lyn Epiſcopi de cetero vocaretur & nominoretur T.yn Regis, wulyariney 
auncupat. Kings Lyn, & on per aliud nomen: And granted to the ſaid Mayor, Burgeiſesand [n. 
habitants burgi ſai predifii quod ipfi imperpetuzem nomen Majoris ©. Burgenſnem burgi fui de Lys Regis 
vulpariter auncupas. Kings Lyn, in Comitatu ſuo Norf. baberent & gererent, & per idem nomen weary. 
ur & nominarentur & non per alind.nomen, &' quod per iden nomen efſent perſone babiles, &c, Arg 
the Jury further found, 'That-27 For. ano 6 Fac, Regia, the {did Fobn Pain the Telator in vita 
ſua predifinm 'ſcri - obligatorium fecit,; ſigilavit, & ut fallum ſuuni deliberavit. prefat, Mopori & 
' Burgenſibus burgi domini Regis de Lyn Regis, uulgariter nuncupat. Kings Lyn in Comitatu ſuo Nof. per 
omen Majors & Burgenſuem de Lyn Regys in eomitatu Norf. ſed nirum ſuper tata materia, &c, prediiun 
ſeriptum obligatorium in narratione ſpecificat. ſir fatum predifti Fohannis Pain teflatoris necne, iidem Ju- 
ratores ignorant & inde petunt adviſamentum Fuſticiarorum & Curie, &c. And this Cafe wasoficn- 
times argued at the Bar. | | 


” 


And it was ObjeRed on the Defendants part, That the ſaid Obligation did vary from the te 
and right name of the Corporation, and by'conſequence'was not the Teltators decd; and thema- 
terial 'variances were, becauſe they were incorporated by 'the Name of Majoris & Burgenſium burgi 
domini Regis de Lynn Regis, ee, and the Obligation was made by them by the Name of Majors & 
Burgenſium #e Lynn Regis, omitting after the word Biargenfiur, two words, ſc. Burgi Regis, which 
are parcel of the Name of the Coporation. And 'it was obſerved by chem, Firft, chat che Name 
of the Corporation is like to the proper Name, or the Name of Baptiſm. . 2. After that the King 

' hath given to them their Narne, then itis added, Et guod per idem nomen vocaremur, & ec, 3. Ne- 
gative words are added to theaffirmative words, ſe, Et now per aliud nomen: but the Obligatioadoti 
vary from the proper Name of the Incorporation, and is not made by the ſame Name, but by ano- 
ther Name, direQly againſt the letter and intentof the Kings Charter. And it was ſtrongly wyged, - 
That the place of the Incorporation'is of the efſence' of the Corporation z for without a place, no 

[b] Corporation'can be founded, and the place is the principal part by which the Corporation miy be 
known and diſtinguiſhed from others. And therefore it may be fitly reſembled to the vilage ol a 
man, which is the principal part by which he is known and diſcerned. And therefore a Cale was 
cited Mich. 29 & 30 Eliz.in the Exchequer Chamber, in which Mariet was Plaintiff againſt Poſchall 
and others Defendants, of. a demiſe made by Thomas Fanſhaw Eſq; the Queens Remembrancer of 
the Court of Exchequer, - of certain lands in Penge ini'the County of Eſſex, &'c. and upon, Not 
ouilty pleaded, the Jury gave'a ſpecial Verdi to this effe&: The Maſter and Chaplains of the 54+ 
voy were incorporated by the Name Magiſtri & Capellanorum' Hoſpitalis Henzici unper Reg Anglie 
ſeptimi de $evey; by force of certain Letters Patents made to'them'4 H. 8. And the Maſterand Chap- 
lains of the ſaid Hoſpital being fciſcd in feeof the Mannor of Denge in the: County of Eſſex, whereot 
the lands in which were-parcel, anno 26-E. 6. by deed indented demifed the ſaid Mannor to fobn 
Paſchal! for 99 years, per omen Magiftri Hoſpitalis Henrici Regis Anglie ſeptimi vocat. the Savoy, & 
Capellanorum ejuſdem-Hoſpitaliv, And if this leaſe were made according to the true Name of their 
Incorporation, was the Queſtion. And it*was adjudged in the Exchequer that the leaſe was 
void, becauſe they had miſtaken their Name of Incorporation in the mott material part of it, ſe, in 
the place; for the true Name is, Hoſpitals, ee. de Savoy, and in the demiſe it'is Hoſp;talis, &c. vocat, 
de Savoy; and the material variance in: reſpe& that (de) fignifieth the place it ſelf, and voct. 
fignifieth a Name which' might be Jpplied - to another place 3 as Prior & confratres Hoſpitals 
Sandi Fobaunis de Jeruſalem in Anglia, "and many other caſes, as of Mount Carmet, Bethlehem, 
and others, which in truth are in the Land of Canaan, and yet are applied to certain places 11 Eng- 
land : all which you may ſce cited before in the Caſe of the Hoſpital of the Charter houſe, and 


therefore I omit them here, And it was ſaid, That upon the ſaid Judgment, a Writ of m_—_ Was 
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brought in the Exchequer Chamber, where the caſe was often argued again at the Bar, and 
yet the ſaid Judgment was never reverſed. So in the Caſe at Bar, foraſmuch as this word ( Burgi) 
is omitted, which js the place of the Tncorporation, the ſame is ſuch a material variance, "that ths 
obligation is void : And although it is ſaid, de Lynn Regis 3 yet it is well proved that the ſame is 
a Town, but by that it doth not appear that it is a Burough, for every Burough is a Town, but 
every Town is not a Burough. And thercfore Lite. lib. 2, eap. 10. of Burgage faith, It is to know, 
That the ancient Buroughs are the moſt ancient Towns that are within Exgland : For thoſe Towns 
which arc now Citics, or Counties, in ancient times were Buroughs, and called Buroughs, and from 
ſuch ancient Towns called Buroughs come the Burgeſſes to the Parliament, when the King hath ſum- 
moned his Parliamcnt. Item, tor the greater part ſuch Buroughs have divers Cuſtoms and Ufages 
which other Towns have not, &c. By which there appeareth a manifeſt difference in Judgment of 


Law betwixta Burough and a Town. And the opinion of Cavendiſh Chief Fultice in 40 Aff. p. 25. 


was cited, where he holdeth that all the ancient Buroughs are of Record in the Exchequer. And with 
Littleton agrecth, 41 Edw.3. 32.4. 21 Edw, 4.53, & 54.' 21 Hen:7.5, by Frowick, &c, © © 
Another variance was obſerved, That this word (Reg) was omitted, for the true name of the 
Corporation is burgi ſui de Lynn, i. Regis de Lynn: and in the Obligation not only Brrgi is left out, 
but Regis alſo; which (as it was urged) was alſo 4 material variance, for Regi ought to be twice 
added, ſc. Burgi Regis de Lynn Regis: And therefore the Caſe' of Eaton" Colledge, Trin: 3.& 4. 
Phil, and Mary. Dyer 150. was cited. Where it appeareth that King Hen. 6, did incorporate the ſaid 
Colledge per nomen prepoſiti ex ſociorum Collegii beate Marie de Eaton juxta Windſor , and (in the 
time of E. 6. Sir Tho, Smith Knight, being Provoſt there, a leaſe was made per nomen prepoſiti & ſo- 
ciorum Collegii regalis de Eaton juxta Windſor, omitting Collegium in the firſt place, xe 8 
cond place Collegii Regalis was added. And by the opinion of all the Juſtices it was a void leafe. And 
ſo it was adjudged Mich. 10 & 11 Eliz,So in the Caſe at Bar,theleaving out of the word Regis in the 
firſt place,although the ſame be obſerved in the ſecond place, maketh a material variance. Many other 


| Caſes were put upon the general ground of miſnaming of Corporations, which T'purpoſely omit, be- 


cauſe that theſe caſes which are here mentioned, were the moſt material, and all the other ſhall be: 
generally cited with reference to the Books at large in the the end of this caſe. Fe Ez 


But the Court held the Obligation good, and that the Plaintiffought to have Judgment for to re- ; 


cover. In which Caſe two points were reſolved, : 

1: As to theſe words per idem nomen, 5 101 per aliud: that this word (Idem) hath two fgnifi- 
cations, ſc. idem ſyllabis ſew verbis, and idem re &- ſenſu, and it needeth not that thename of the 
Corporation be in grants or Conveyances, item ſyllabis ſeu verbis, but it ſufficeth if it be idem re & ſen- 
ſu. And according to theſe fignifications divers Caſes have been reſolved and adjudged, Mich, 10 
11. Eliz. Dyer 278. The Dean and Chapter of Carlile were incorporated Anno 33 Hen. $. by the name 
of Decanus & Capitul, Ecclefie Cathedralis Santie & individue Trinitatis Carltenfir, and they make 
a Leaſe by the name Decan;y; Eeclefie Catbedralis Sanfte Trinitatis in Carlite, &+ tor” Capitulum Eccle- 


| fepred*; which Leaſe is not made by the ſame name, which is idem ſyllabi &+ verbis : for firſt this 


word (Individue ) is omitted. 2. In Carlite, where the name is Carlienfis, ſe. of Carlile. 3. This 
word (Totum)} is added. 4 The order of the words is not kept, for the true name of the Corpora- 
tion is Decanus & Capital. Ecclefie Catbedralis Sande & individue Trinitatis Carltenfis, and the Leaſe 
is, Decanus Eccleſie Cathedralis, &c. & totum capit. de Eccleſia pred*, But notwithſtanding theſe, 
It was reſolved by Dyer, Weſton, Welſh, Southcot, Carew and Harpur, that'the Leaſe was good not- 
withitanding theſe variances, and the reaſon is there given, becauſe that theſe variances are not in 
the ſubſtance of the name. 

In Mich, 29 & 3o Eliz, Between Hall and Vingat in an EjeGione firme in the Kings Bench, The 
caſe was, That the Deanand Canons of Windſor were incorporated by Ad of Parliament in 22 Edw. 
4. by this name : The Dean and Canons of the Kings free Chappel of Saint George the Martyr within 


& His Caſtle of Windſor. And in the time of the reign of King Philip and Queen Mary, they make a 


leaſe of certain Lands by this name, The Dean and Canons of the King and Buecens free Chappel of $ aint 
George within the Caſile of Windſor : and in this cafe three variances were obſerved. 1. Where the 
name was by the Actof 22 Edw. 4. The Dean and Canons of the Kings free Chappel : the Leafe was 
made by the Dean and Canons of the King and Ducens free Chappel, &c. 2, Where the Corporation 
was, Saint George the Martyr, the Leaſe was, of Saint George, leaving out,' the Martyr, The 3. 
was, within his Caftle, (c. within tbe Kings Caſtle of Windſor. And it was adjudged that in this caſe 
any of them wasa variance in ſubſtance, ſc, of the King and Queens Chappel, for the true name of the 
Corporation by the Ac of 22 Edw. 4. was of the Kings free Chappel : and although that at the time 
of the making of the Leaſe in truth the Chappel was the King and Queens free Chappel, yet the 
Corporation ought robe ſuch as was given by the founder, and ſhall not be altered by the alteration 
of the name of the founder, or of the owner of the Caſtle. For if a Colledge be incorporated in 
the time of King E. 6. by the name of Maſter and Fellows of Kings Colledge, it they make a leaſe 
in the reign of Q., Eliz. they cannot make a leaſe by the name Maſter and Fellows of Queen Colledge: 
Bat for the other two variances the Court Reſolved, that they were variances in ſyllables and words 
and not in ſubſtance, & parum differunt que re concordant, for St. George, includes the Martyr, as the 
Trinity implyeth and includeth this adjective individue 3 and within his Caſtle of Windſor, and with- 
in the Caſtle of Windſor, is all one in ſubſtance and effe. 3 | 
In which Caſe, the Chief Juſtice was of Counſel with Wingat, and in another alfo in. which 
Wingat was Plaintiff, and Judgment was given for him in both caſes, Hill, 3 Eliz. in the Kings Bench, 
Betwixt Henry Fiſher in an EjeGione firme, and William Bois Defendant, of certain Lands in EVam in 
Kent the Caſe was; By Att of Parliament Anno r Ma, A Colledge in Oxford was incorporated by 
| L111 3 the 


CORE AE es NO A Go 1-ADc ——— _—  - —— —— CC 


et in'the fe- ' 


[124] 


[5] 


[125 } 


— - -——_— 


_ - 


190 


SO OO ——— 


—— — 


gt . 
Parr X. 
the name Gardiani & 5 cholarium domus ſroe Collegii S cholarium de Merton in Univerſitate Oxonie nd 
they make a Leaſe of the ſaid Lands per nomen cuſtodis domus ſive collegii de Merton in Oxonig & ſebg. 
ay 
ftos. 2. Where the true name of the Colledge was per nomen domus fe collegit ſcholarium de "ri : 
the Leaſe was per omen domus fre collegii de Merton, omitting Scholarium, 3. For in Univerſutate 0. 
onie, the leaſe was in Oxonia. 4. Scholars were miſplaced, for they came in theend, whereas in the Ag 
they are named immediatcly after the Gardian. And it was adjudged, that tor the fecong variance 
it was a variance in ſubſtances for the At hath baptized the Colledge by the name of Colleg 6 ” 
Scholers of Merton ; and they make a Leaſc by the name of the Colledge of Merton hinſ1f. 6 of 
truth was the founder : but for Gardianzs, it is Cuſtos, and for the Univerſity of Oxford, ang Oxfirg 
they are all one in effe& and ſubſtance; and theretore no material variances. And tor the miſplacing 
of the ſaid words, itis not material dummodo proprius ſenſus remanet. Ard the Chief Juſtice 
of Counſel with the Colledge againſt the ſaid Leaſe. So in the caſe at Bar, the ſaid variance are 
ly in ſyllabis & verbis, and not in ſenſu & re ipſa, and theretoreare not material: tor per idey y, 
ſhall be intended idem ſenſi & re, and not per aliud, that is, alind ſenſu & re, Anditis tg know 
that jn the Caſe at Bar theſe words Burgenſes de Linne Regis, imply that Linne Kegig ig Brrgus; for 
Burgus and Burgenſes ſunt conjugata. And as Littleton above ſaith that from Boroughs come the 
Burgeſſes, &c. And Linne Regis, imply alſo, that the ſame 1s Burgus ſuns, thatis Regis, And theſe 
words vulgariter nuncupat” Kings Linne, axe included within theſe words, Linne Regis; (© that the 
name-in the Obligation by matter apparent therein doth carry a ſuthcient certainty of demon(;2- 
tion of the true name of the Incorporation. : | 
[5] 5. Edw. 4. 20. The Abbot of Tork, was incorporated by the name Abbas Monaſterii beate Myj 
Eborum, and an Obligation was made to the Abbot by this name Abbati Monaſterii beate Marie «,. 
tra muros civitatis Eborum, and although that the Abby was extra muros civitatis Ebor* z yet beau: 
in truth jt was within Tork,, the Obligation was good. And therefore the Abbot there brought his 
Aion of debt by his true name; and in his Declaration he faid that the Obligation was made t 
the Plaintiff, by the name, &c. which implyeth an averment that the Abby was within Tort; and 
che Writ was ruled agood Writ by the opinionof the whole Court; and yet there was more ya. 
ance in ſyllabis & verbis , then in the caſe at Bar, but becauſe that in truth and ſubliance, as itappex. 
eth by the averment, all was one in effeq, the Obligation made to them. was good, and yet thenane 
in the Obligation doth not import of it ſelf the true name of the Corporation without averment, 
And therefore in pleading, or in a ſpecial. caſe,-in many caſes, it by expreſs averment, or by the 
finding of the Jury it ſhall be made apparent to the Court, that the true name of the Incorporation, 
and the name in the Leaſe, grant, &c. are all one in cffe&, it will much enforce the matter, although 
that in words there are ſome ſubliance of difference, And therefore it was well found in theſpecial 
Verdict in the caſe at Bar, That the ſaid John Payn the Teltator , predifium. ſcriptum obligatorium 
fecit, ſyillavit, & ut fatium ſuum deliberavit prefatis Majori & Burgenſibus burgi domini Regis de Lin- 
ne Regis vulgariter nuncupat* Kings Linne in commitatu ſuo Norf, (which is the name of the Corpo- 
ration without any manner of variance) per xomen Majoris & Burgenſium de Linne Regis in comitatu 
Norf. which importeth all averments requiſite by the Law in this caſe. | 
And it is well obſerved in Sir Moile Finches caſe in the fixth part of, my Reports, that tillthis ge- 
neration of late years it was neverread in our Books, That any body politick or corporatedid en- 
deavour or attempt by any: ſuit to avoid any of their leaſes, grants, conveyances, or other of their 
own deeds, nor of any other grants, &c. made to them by the miſnaming of their true name of In- 
corporation, But after that a window was opened to give them light to avoid their own grants by the 
miſnaming of themſelves , what ſuits and troubles -( to avoid grants, &c. as well made [to them as 
by them) have followed thereupon every one knoweth. But there it was ſaid, That' for every curi- 
ous or nice miſnoſmer God forbid, that their leaſes or grants, &c. ſhall be defeated, for there willbe 
[ 126] 2 ſound difference betwixt Writs and Grants, and in all caſes it is true, quod apices Juris non ſunt 
Fura: For if a Writ abateth, one may of common right have a new Writ, but one of common right 
cannot have a new Obligation, or a new Leaſe, or Grant, &c. AndI well approve of the Book in 
25 Edw. 3.4. 8. Where the caſe was, That a Prec* qnod redd' was brought againſi the Priorot Wor- 
 Cefter, and demanded a Manor, and the Writ was Precipe Priori Wigorttie, & c. The Tenant ſaid, that 
in Worceſter there were two Priories, s. the Priory of Fryers Preachers, and the Priory pf our Lady 
and the Writ was abated : So I conceive it ſhall-be reaſon @ multo fortiori to drive hini who would 
avoid a writing, demiſe, grant, &c. made by a Corporation, or to it, by reaſon of any verbal or lite- 
ral miſnoſmer, to ſhew that there are two Corporations within the ſame City, Borough, or Town, Oc. 
7. one by the true name, and another, by ſuch name as is contained in the Deed, &c.- and ſo leave the 
Decd, &*c. good for or to one of them, But when in truth there is but one Corporation, Leaſes, 
Grants, &c, made by them; or to them, ought not to be avoided by ſuch nice and verbal variances, 
when in ſubſtance the truc.name of the Incorporation, either by matter expreſſed or neceſſarily im- 
plyed within the words themſelves appeareth to the Court. | : 
 Andas to the ſaid caſe of the'Hoſpital of the Savoy, It is true that Judgment was given inthe 
Exchequer by Baron Clark, and Baron Gen#. againſt the opinion of Sir Koger Manwood Chict Baron 
totis viribms, And after the Writ of Error brought, the caſe was argued at the Bar; and the {aid Tho- 
mas Fanſhaw compounded with Paſchall for his leaſe , and F was of Counſel with the ſaid Thomas 
Fanſhaw : And I conceive that there is little difference betwixt the Major and Commonalty of the 
City of London, and the Major and the Commonalty of the City called Londox, if it cannot be ſhewed 
that there are two diſtin& Corporations which have two diſtin& names. Alſo, there is a difference be- 
ewixt ancient Corporations, and Corporations made of late times 3 for ancient Corporations wr 
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by uſage have divers and ſeveral names, and Leaſes, Grants, &c. by any of them ſhall be good 
enough. And theſe, and divers other differences you ſhall find in your Books following, ſc. See 
the Caſe of the Dean and Chapter of Norwich, in the third Part of my Reports. 73. &c. Plo, Com, [b] 
$37. 2 Mo. Dyer g7. & 98. 14 Hen. 8.29. 26 Hen 8.1. 11 Hen.7. 27. 12 Hen. 7. 14. 23 Hex, 

7.14. 14 Hen. 7.1. 16 Hen. 7.1. 2 EP 4 Edw. 4.8. 8 Edw. 4.18, 9g Edw. 4.19. 11 Edw, 

he 2. 15 Edw. 4.1. 20 Edw. 4. 12. 21 Edw,4.10. 21 Edw. 4.55, 56. 3 Hen. 6.28. 7 Hen.6. 13; 

19 Hen. 6. 64. 26 Hen. 6, 27. 21 Hen. 6. 4. 26 Hen.6. Br. 101. 35 Hen. 6.5. 36 Hen, 6. Br. 

485. 12 Hen. 4.19. 29 Afſ-P. 9. 44 Edw. 3.16. 35. 38 Edw. 3.16, 28, 33. 22 Edw, 3.9, 8 Edw. 

3:5, 6. 8 436. 8 Afſ. p. 24. Regiſter 178. 


ee ee erenn— 


Mich. 1 1. Jacobi Regis, which is entred Trin. 10. Jacobi 
\ Regis Rot. 664. in the Kings Bench. 


William Clun's Caſe. 


WW Fin Clun Executor of Ann Breather was Plaintiff againſt Hexry Archer Defendant, and I 127] 
demanded 9 /. debt. And declared that the (aid Ann Breather 26 Novemb, 3 Facchi Regjs | 
by Indenture of the ſame date did demiſe tothe ſaid Henry two Mills, one Garden, and divers lands 
in Coperſale in Eſſex from the feaſi of Saint Michael the Arch- Angel then laſt pali for 50 years, ifthe 
faid Ann ſhould fo long live. Reddendo & ſolvendo pro omnibus pred? premiſſis prefat Ann Brea- 
ther executor” & aſſignatis ſuis annuatim pro quolibet anno durante continuatione dimiſſionis predi@? 
6d domum manſionalem Fohannis Archer in Witham predif plenariam ſumman trigint” & ſex librarum 
bone & legalis monete Anglie ad quatuor fefta ſive terminos in anno uſualia, viz. fejts nativitatis do- 
mini Jeſic Chrifti, Annunciationis beate Marie virginis, nativnatis ſantii Jobannis Baptiſte, & ſandi 
Mich, Arch- Angeli, vel infra treſdecem ſeptimanas proxim* poſt quemlibet pred dierum feſtival* per | 
equa & equales portion. By force of which the ſaid Henry Archery entred into the ſaid tenements, * of 
and had and held them wſque ad & poſt fef2. Annuntiationis beate Marie virginis, anno regni regis Wl 
awnc 9. ſc. uſque 2, diem Aprilis anno g. ſupradido, quo quidem 2. die Aprilis pred* Anna apud Cor- 
perſale predid obiit and for 91. for the quarter duc at_thefeaft of the Annuntiation Anno 9, ſupradito,  _ 
e brought that aGion, upon which declaration the Defendant did demur in Law ; And this Caſe (b 7 
was often argued at Bar : At this Term it was argued by the Juſtices Howughson, Dodderidge, Crook, 
and the Chief Juſtice: And it was reſolved, that the aQion of Debt was not maintainable: and be- 
cauſe that duo ſunt inftrumenta ad omnes res confirmandas & impugnand, ratio & authorits, Firſt [ 
will Report the Reaſons of this Reſolution, and then divers Authorities in the point. And there 
were three reaſons ſhewed in this Reſolution. | 
' I. Becauſe thedisjundtive is added for the benefit of the leflee, and it is more benefit to have the 
haſt day, in which caſethere are two days of payment, one voluntary.and that at thEeleQion and li- 
berty of the leſſee to pay the ſame at the days of the ſaid Feaſts 3 theother day of payment is at the 
end of the thirteen weeks, and that is the extreme and legal time. And therefore foraſmuchas 4x» 
Breather dicth before the extreme and legal time, the leſſee is diſcharged of the rent by the A of 
| God for the ſame quarter. See Hill and Granges caſe. Plo. Com. 172, 173. the moſt extrene time 
b the legal time. And it is to know, that in the caſe of payment of Rent going out of the land, there 
are four times of payment. The firſt time of payment voluntary and not ſatisfaQory, and yce good 
to ſome ſpecial purpoſe. 
The ſecond, voluntary, and in cafe ſatisfactory, and in cafe not. 
The third, legal and ſatisfactory, abſolutely and not coercive. 
The fourth, legal, fatisfaRtory, and coercive. | 
As to the firſt, if the leflee, donce, or tenant payeth his rent before the day, the fame is voluntary 
and not ſatisfaGory, for the cauſe rendred in the third Reaſon. But if it be paid in the name ofeilin 
of rent, although it doth not enure by way of fatisfaQion : yet it ſhall give a ſufficicnr ſcifin to this 
purpoſe to have his Afſe, or other remedy; for the law hath a delight in giving of remedy. And 
therewith agreeth Lis. cap, Attornment 129. b. Vide 45 Edw. 3. 44. b. 49 E. 3. 15. 15 Edw. 3. Ex> 
eention 63. 37 Hen. 6. 33. 39 Hen. 6.36. 5. Edw. 4. 2. 
As to the ſecond,if the rent be payable at the feaſt of Eafter,if the Tenant pay the rent in the mor- 
g, and the leffor dieth at two before evening of the ſame day : this payment was voluntary, and 
it is a good fſarisfaQion againſt the heir ; but not againſt the King, 44 Edw. 3. 3. | 
As to the third, the legal timeis a convenient time before the laſt inſtant of the day, which is the 
moſt extreme time, and is ſatisfatory and not coercive; for till the end of the day no remedy is gi- 
ven by the Law, 21 Hex. 6. 40. | 
As to the fourth, the ſame is when the rent is due and behind 3 and therefore it is well aid by the 
Poet,  Fudicis officium eſt ut res, ita tempor rerum Dnuerere, queſito tempore tutus erirs 
The ſecond reaſon was, when the Leſſee doth not make payment the firſt day according: to his [1 28} 
eeQion, then the rent is abfolutly due at the ſecond day, and the ſecond day is as well parcel of the 
 Kleryation as the firſt day. And therefore after the non-payment at the firft,it is now upon the matter 
oe 
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as much in Law, as if it had been 1cſcrved at the ſecond day only, tor then his clcGion is paſt, ag 
in 17 E1iz, 344. Ita man by deed grantcth a Rent charge to one ard his heirs, and doth not fy, for 
him and his heirs, and dicth, now the time of cleCtion to. make it an Annuity is paſt : and therefore 
if the grantee bringeth a Writ of Annuity againſl the heir, it ſhall not diſcharge 1ke Land, becauſe 
that when no EleQtion doth remain, it isas much in Law, asit EleCion had never been. Arg there. 
fore upon the Books in 43 Ed. 3. Bar. 194- 44 Ed. 3. 32. 15 Fd. 3. Execut. 63. 5 Ed. 2.2, This 
caſe was put, if one on the firli of Ocober maketh a leaſe for years,or for lite,or a gift in tail, yeildin 
by the ycar a pair of guilt Spurs at the feaſt of Eafter, or twenty ſhillings at the Fealt of Saint Michael 
the Arch-Angel: In this caſe if the lefſee doth not pay the Spurs at the Feaſi of Eaſter, nOthing is due 
till the Feaſt of Saint Michael. 

The third reaſon was, becauſe that the rent reſerved is to be raiſed of the profits of the lands and 
is not due until the profits are taken by the leflee : for theſe words Reddendo inde. is as much * to 
ſay, that the Jeſſce ſhall pay ſo much of the iſſues and profits at ſuch days to the Leſſor, for reddere inde 
aibil aliud eft quam acceptum reſtituere, ſeu reddere eſt quaſi retro dare, and Redditus dicitur 4 reddendy 
quia retro it,ſc.to the lefſor,donor,&c.as provent” a proveniendo ; and obventus ab obveniendh, And that 
is the 1caſon that the rent ſorcferved is not due before the day of payment incurred, becauſe it is 
to berendred and reltored of the ifſues and profits. And that is the cauſe, That if land be evicted 
or if the leaſe determine betore the legal time of payment, no rent ſhall be paid, for it ſhal] never be 
apportioned in reſpeA of part of the time, as it ſhall be upon eviction of part of the land. And 
thercforc if tenant for life maketh a leaſe for years rendring rent at the Feali of Eaſter, and the leſſee 
occupieth the lands three quarters of the year, and in the laſt quarter before the Feaſt of Eaſter, the 
tenant for life dicth, here ſhall be no apportionment of the rent for three quarters cf the year, be- 
cauſe that no rent was ducwuntil the Fealt of Eaſter, and the Feaſt of Eaſter doth incur in the life 
of the Icffor, and no apportionment ſhall be in reſpe& of time 3 but in the ſame caſe, if part of the 
land had bcen evicted before the Fealt of Eafter, and the Fealt of Eafter incurred in the life ofthe 
Icſſor, there ſhall be an apportionment of the rent, but not in reſpect of the time which continueth, 
but in xeſpe& that parcel of the land leaſed is evicted. _ | 

And this difference appezrcth in our Books of 27 E, 3.84. b. In Debt againſi Executors, decla- 
ring, That their Teliator did grant him a Penſion ot 20 1. to remain with him in the Kings Wars at 
the time that he ſhould be reaſonably warned, to take effe at four terms of the year cqually; and 
ſheweth, That he went with him to Calls by the warning of their Teltator, and was there armed; 
and demanded Judgment,and prayed his debt. To which the Defendant ſaid, That for the firſtquar- 
ter he was paid 5}. and ſhewed forth an Accquittance; and before the ſecond quarter ended, the Te- 
ator dicd, and demanded Judgment of the ation ; and Mowbrey of Counſel with the Plaintiff mo- 
ved, That foraſtnuch as you do not deny the Penſion to begranted as one entire by. the Law, upon 
condition which we have performed, ſe. that we have remained with him, We pray our debt. Willy 
Chicf Juſtice, by the Rule of. the Court, doth. award that the Plaintiff ſhall take nothing by his 
Writ, becauſe jtſhall not be apportioned in relpe@ of part of the time, although that it fel! by the 
Act of God. Vide 10 E. 4.18. 20 H.6.6. 9E,4.1, 30H. 8. br. Apportionment 7. If I be bound 
to you by Obligation of 20 /., to be paid at four uſual Feafis of the year by equa] portions, the oblt- 
gee ſhall not have an aGion of Debt betore all the terms. incurred 3 the ſame. Law of a Contra: 
but if arent be reſerved upon a leaſe foryears at four uſual Feaſts of the year, the leſſor ſhall have 
an aQion of d@Þt after the firſt day, and ſhallnor lay till the whole be due, becauſe the ſang is 2c- 
counted in Law as a reſcrvation of parcel of the iſſues and* profit of the, lands, which is no. debt 
before the day, as in the (aid caſe of Obligation or Contra. And that is the true difference be- 
twixt the caſe of the Obligation, anda rent reſerved upon a leaſe for years, in Litt. 117. b.' Vide 
F.N.B. 267. Notca diftcrence betwixt a Recognifance of a debt payable at ſeveral days; for the 
ſame is not like to an Obligation 3 but to a rent reſerved vpon; a leaſe for years. Vide 3 Mer. Dyer 
103. another difference betwixt a Covenant or Promiſe, and Contra or Obligation. Vides Mar, 
Afiion ſur le Caſe br, 108. 10E.2. Execution 137. and 16F, 2. ibid. 138. videg E. 3. gown th 

For Authorities in the point, Lhave ſeen the Report of a Caſe Mich. 34 H.8. inthe tine df Bald. 
win Chict Juſtice of the Common Pleas, that it was the opinion of all the Juſtices. Andit a man 
ſciſed of land in fee 1 die Ofob., maketh a leafe of the ſame land for ten years, from the Feaſtof St. 
Michael then latt paſt, yeilding to himand- his heirs a yearly rent of 20. at the feaſt of St. Michael 
the Archangel, or within one month after 3 Thar jn this caſe if. the lefſor dieth between the Feaſt of 
St. Michael and the end of the month, that the heir ſhall haye the rent as incident to the reverſion, 
and not the Executors. as rent behind, becauſe it was not. due till the end of the month; The ſame 
Law it the lefſor betwixt the two days hath granted the-reyerſion over, and the tenant attorveth, 
the grantee ſhall have the rent as incident to the *reverſion. And: Mich, 2. & 3 Phil. © Mar. 
Prideaax moved Mountague Chief Juſtice, and other Juttices of the Common Pleas, That if a 
man maketh a leaſe for years, yeilding a yearly rent: at the Feaſt of Eafter, or 'one month: after, 
with condition of re-entry, and the leflee tendreth the rent at the laſt inſtant of Eaſter day 3 It 
the lcſſor may enter upon. demand-made at the laſt inſtant of the month: And ir ſeemitth. not » 


becauſe that the Icflee hath liberty. then to pay it. And the difference was taken betwixt the dis- | 


junCtive reſervation, and when the reſervation it at a certain Feaſt 3 and a Condition is added, That 
it it be bchind by theſpace of a moneth;after the Feaſt, that then the lefſor ſhall re-enter, there. the 
leſſee, for the ſalvation of his leaſe cannot tender it at the laſt inſtant of the Feaſt-day, becauſe he 
hath not ſuch liberty or eleRtion as in theother caſe. And it wasſaid by the new Serjeants, That in 
the time of the Lord Baldwin it was Reſolved by all the Juſtices, [That in the ſaid caſeof a dis- 


junQive reſervation, -if the leſſor dicth betwixt the two days, the hceix ſhall kave the xcnt, and 


not 
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not the Executors : which caſe the Chiet Juſtice ſhewed in Court Reported by an ancient and learned 
Bencher of the Inner Temple, Trin, 31 Eliz. in the Kings Bench, Rot. 666. between Smith plain- 
tiff, and Baſtard defendant, where the Cafe was in cfte&, That Smith leaſed certain Jands,for years, 
yielding yearly arent of 35 /. at thc Feaſts of St. Michael, and the Annunciation of our Lady, or 
within twelve dayes after cvcry of the faid Feaſts payable at the Font-ſtone in the Temple Church, 
upon condition, that it the ſaid rent of 357. or any part of it be behind, and not paid by the 
ſpace of twelve dayes next after any of the ſaid Feaſts or dayes of payment thereof as is aboveſaid, 
that then the ſaid leaſe ſhall be void 3 and it was adjudged, that the leflee in ſafeguard of his leaſe 
ſhould have twelve dayes afcer the twelve dayes to pay the (aid rent, for when the rent is not paid 
at the firſt day, it is as much as if it had bcen reſerved upon the twelfth day after: and where it is 


faid, per pred. ſpatium 12 dierum poſt, &c, by good conliruction all the words- ought to take 


effect, ſc. poſt aliqued pred. feſtorum ſeu dierum ſolutions inde ; and dies ſolutionis is the twelfth 
day of the Feaſt, and therefore the lefſee ſhall have twelve dayes after the twelfth day, which 
is dies ſolutionis poſt feſtum, &c, and that for the more avail of the leſſee, for whoſe benefit fur- 
ther time was given and theſe words, pred. ſpatium 12 dierum, may ſtand in good ſenſe... fe. per 
pred, ſpatium 12 dierum poſt pred. 12 dies, for that is pred. ſpatium, although it had not the be- 
ginning as the other hath. And ſo the Quere in 3 & 4 Phil, & Mar. 142. well reſolved and ad- 
judged, 1rinit. 39 Eliz. in the Common Pleas, between Pilkington and Dalton : the Caſe was; A 
Parſon of a Re&tory made a leaſe for years, rendring rent at: the Feaſt of St. Michael, or within one 
month after 3 the lefſor died ten dayes after the Feaſt of St. Michael, and was barxed by Judgment 
of the Court, becauſe the leſſor died before that the rent was due. Mich. 40 Els, in the-Kings 
Bench, the Caſe was, The Lady Pazlet late the wife of Chedwick Paplet, (cifed of the Marnor of 
Wade in the County of Southampton for her lite, by deed indented leaſed the ſaid Mannor to Willians 
Pawlet for 99 years, if the ſaid Dame Elizabeth ſhould fo long live, yielding the yearly tent of 
100 7. at the Feaſt of St. Michael the Archangel, and the Annunciation of our Lady, or within' 
fourty dayes after every of the faid Feafts 3 William Pawlet made Dulcibel his wife Exccutrix, -and 
died; Dwleibel took husband Job Moor Eſq; the Lady Eliz:beth Pawlet made Ed. W, algrave her 
| Exccutor, and died the 1 3 day after the Feali of St. Michael 3 her Exccutor brought an Action of 
| debt for the half year ended at the Feaſt of St. Michael, before the death of the Lady Elizabeth, and 
. the whole Court was againſt the Plaintiff 3 but by entxeaty of ſome of the Juſtices, Joh Moor gave 


to the Plaintiff 70). And in the Caſe at Bar Judgment was given, That the Plaintiff ſhould take - 


nothing by his Bill. 


— 


. 


Mich. 11 Jacobi, Rot. 1427. In the Common Pleas. 
| James Ocborn's Cale. | 


Ames Orborn Gent. brought an Action upon the Caſe againſt Frazcis, Middleton, and declared, 
| J That where the plaintiff 14 Feb. 4 Fac. Regis had bought diverſa bona & catalla, viz. unum 
fulcruns led, Anglice a field Bedſiead with a Teſtern and Curtains of Say, xnum- Canopium, vocat, 
a Canopy for a Bed of Dornix, wm operimentum, vocat. a Rug, &c., ad valentiam, 40s. pro unde- 
tim libris eidem Franciſco ſuper 28. die Fun. tunc prox, ſequen. ſolvend,'and declared upon Aſumpfi, 
&. (upon certain conliderations mentioned in the Declaration) ad deliberaud. bona: predifi, &c. 
the which the defendant had not done, &e, the defeydant pleaded now” affumpſitz and the Fur 
found for the plaintiff, and affeſfed damages and coſts, upon which the-plaintiff had Judgment; an 
the Defendant brought a Writ of Error, and affigned Error, That damages:were entirely-given' for 
divers things, and for ſome of them no damages ought to be given; For where itis ſaid zxum fulcrum 


leci, Anglice, a field Bedſiead, for that damages may be given 3 but for the addition ſubſequent, ſc. 


With" a Teftern and Curtains of Say, no damages ought to have been given :- for fulcrum le&i' doth 
ndt include more then the Bedftcad it (elf, for. fulcrum dicitzr 4 fulciendo, quo letius ſuſtinetur, and 
- when damages are entirely given, and for part no damages ought to have been given, there the 

Jury did not do well in afſefling damages and therefore no- Judgment eught to have been given ,in 
 tuch caſe. '' And therewith agreeth 9 Hem, 7. in Reſcous, and 28 Hem. 6. 10 b. and the Caſe in 
22 Eliz,, Dyer 370. was cited, where the caſe was, That Clifford brought a Writ of Eje&ione cuſto- 
die terre '& beredis, &c. and declared accordingly, and- the iſſue 'was taken upon the traverſe of 
thetenure, which was tried by Nifi priws for the plaintiff, and damages generally aſſeſſed ; and it 
was ſaid in arreſt of Judgment, that an Action did not lie pro exftodia heredis, but pro cuſtodia ter- 
, Yeonely; and therefore in the Caſe ſupra, damages were entirely affeſſed for the eje&ment of the land 
and heir, the plaintiffrelinquiſhed the damages, and prayed judgment of cement of the Land onely. 
All theſe Caſes were agreed by the Court. | | 7 

And further in proof thereof, two Judgments were cited, . the firſt in Mich. 14, & 15'Eliz. in 
the Kings Bench in treſpaſs by Poley againit Osborn for breaking of his Cloſe, and beating of his 
Servant and did not ſay per quod ſervitium, &c, amiſit) the defendant pleaded not guilty, and the 
Jury found him guilty generally, and affefſed damages alſo generally. - And it was'moved in arreſt 
of Judgment, becauſe that damages were entirely given, where by the Law no damages ought to 
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n given to the plaintiff for the battery ot his Servant, 1t he had not alleged that 
v9Y lf his ſervice: for otherwiſe the ſervant ſhould have the ARQiorof Battery — 
not the Maſter. To which it was anſwered by the plaintiffs Counſel, That it ſhall be Intended 
that the Court, ( which ought to direct the Jury in points of Law ) had given dirc&ion to the 
Jury for how much according to Law they ſhould aſſeſs damages. And therefore it ſhall be jn. 
:cnded in the Caſe at Bar, that the Jury have given damages onely for the breaking of the Cloſe 
and not for the beating of the ſervant 3 for as much as for that (as the caſe was) no damages ought _ 
have bcen aſſeſſed : and they likened the ſame to the Common Caſe, If a man bringeth an Action 
upon the Caſe againſt another tor ſcandalous words (exempli gratia) for theſe, Thou art an arrays 
Knave, a Coſoner, and a Traitour, the defendant pleads not guilty, and the Jury find for the plaintiff 
and afſeſs damages generally, it is well done, for it ſhall be intended, that the Court did dire& the 
Jury to give damages onely for the aRionable words, ſc. Thou art a Traitour, and not for the other 
words for whichno Aion lieth. | 

But it was reſolved by the Court, That in the ſaid Poley's caſe the Jury ix aſidends damys male 
ſe geſſerunt, for when damages are entirely aſſeſſed, it ſhall be intended for that which the plaintig 
complaineth. And therefore it ſhall be good policy in ſuch caſcs to dire the Jury to give damages 

C131 ] for the thing onely for which damages ought by Law be given. As if in the ſame caſe the Jury had 
given damages particukrly for the breaking of the Cloſe, the ſame had been good. And as to the 
caſe of flanderous words, the Court agreed the ſame cafe to be good Law for two reaſons. 

1, That the ſame is an Action upon the Caſe, and therefore he might well declare his caſe a5 the 
truth was. 

2. Altogether is but one ſcandal, and although that no Aqtion lieth for the ſaid words, Thoy 
art an arrant Knave, a Coſoner, by themſelves; yet being ſpoken at the ſame time, and coupled with 
ationable words, they aggravate them: but if at one time the defendant call the plaintiff Traitayy, 
and at ariother time he calls him arrant Knave and Coſoner, and the plaintiff bringeth his Adjon 
upon the Caſe, and alleged the aid ſeveral words to be ſpoken at ſeveral times, as ſeveral cauſes of 
Aion there if upon not guilty pleaded, the Jury aſſeſs damages entirely, Judgment ſhall be 

| ſtayed for the whole 3 for he groundeth his Action upon two ſeveral ſcandals where'one is notaGio- 
nable. - : oy 
Another caſe was adjudged in the Kings Bench, Mich. 3o, & 31. Eliz. but the ſame was entred. 
Mich. 28,. & 29, Eliz. Rot. 476. the' caſe was ſuch. Moor brought an Action upon the Caſe 
againſt Bedel,and declared 3 That where Paſeh.22 Eliz.Bedel had recoved by default in an Aion of 
Waſt, and 457. damages, after which Judgment, ſc. #Itime Novembris 24 Eliz, they ſubmitted 
themſelves to the award of Palmer and Povey of all matters then in variance betwixt them, in conſi- 
: deration that the plaintiff had aſſumed to perform the award on his part the defendant made re- 
[  ciprocal promiſe to perform it on his part, and that he would not ſue out Execution upon the ſaid 
| Judgment in the Action of Waſt. And afterwards 10 Decemb. 24. The ſaid Arbitrators made an 
award in writing to this effe&... They award that Moor ſhall pay to Bedel 1ol. at certain dayes, and 
15.l.at other certain dayes,and for the payment of the 15 Lone William Salter ſhall be ready to ſeal and 
deliver 15. Obligations, &e.- And further they award, That where certain Copy-hold Land of the 


| 

: 

Mannor of Laxgley in the County of Bucks, of which the ſaid Bedel hath made.a Leaſe for years 

by-Indenture contrary to the Cuſtom, &'c. That the ſaid William Salter pro poſſe ſuo ſhould do that t 

no advantage ſhould be'taken of the forfeiture z and in conſideration thereof, that Bedel-ſhould tl 

diſcharge Moor of -201. of the ſaid 45 1. recovered in the Action of Waſt, and that upon the readi- A 

neſs of William Salter to ſeal and deliver the ſaid 15. Obligations, Bedel by his Deed ſhould releaſe ty 

to Meor all Actions then depending, and all demands until the fifeteenth day of June anno/24.ſu- 0 

[bþ)] pra@, And ſheyed that the 101. was paid: according to. the award, and »Itimo OfGob. 24 Eliz. Solter R 

| | did offer to! be: bound in the ſaid 15. Obligations, and did his endeavourPpro poſſe ſuo that noadvan- ti 

; tage ſhould be taken of the forfeiture, &c. and aſſigned two breaches of the award, the gne that the 3 
| detendant had,not made the releaſe upon requeſt had'; - The other, that he. had ſued execution upon V 
the ſaid Judgment by Fieri facias, and had levied 4 1. parcel. [5 Sis» ns et 

| þ The defendat pleaded Nor afſumpfit,. and-this ifſue was tried for the'plaintiff, and 401. damages tc 
| given. And.in this caſe two points were reſolved which were onely tnoved in the Kings Bench- | © 
| The one, that although the parties have been bound by. Obligation to-perform the award (ain this K 
caſe by mutual promiſes) yet as to all that which was to. be done by William Salter, bcing a firavger = th 

tothe ſubmiſſion the award was void 3 for. they arc not bound to perform any award, but-that which 01 


: . bs ; 15 within the ſubmiſhon, and {o was: it adjudged Paſch, 24 Eli. Rot, 2417. berween Beclesfield | ap 
| and Maliard in the Kings Bench, and therewith agreeth 17 Edw. 4.5. 6.- by all the Juſtices: Vide in 


| 22 Hen, 6. the opinion to the contrary, | but the Caſe is good Law, but ill reported, for inan F- pl 
| Attion of Debt upon an Obligation, The defendant pleads that the' Obligation is endorſed upon luch F' A 
| | condition, that if the defendant and to the Arbicrement and award of A. and B. ofell-quarrels and IT 
| 


debates betwixt the plaintiff and him, &c,. thatthen the Obligation ſhall loſe its force 3..and laid that ; H, 
_— awarded, that the defendant ſhould pay to pne Kendal 201. which he hath paid; him-Judg* | fo 

ent, &c.' Aſton of Counſel with the, plaintiff took-exception to the plea, becauſe it,appearcth ei 
Bo Arbitrement is void, fo the obligation remaineth in force: but that without queltion 152 F- 
Nonſequitur :| for it no Arbitrement, or a void Arbitrement be made, which is all one/in Law,-the 
Obligation is not forfeited, nor the Obligee ſhall not loſe the benetit thercof'3, and therefore all which 
tolloweth there (as I conceive) is miltaken by the Reporter, as an opinion not pertinent to the 
caſe in queltion, Vide 28 Henry 6. 13. $ Edward 4+ 22. 39 Edward 4.1, 21 Edna 
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2. Although that many things are awarded to be done in ſatisfaction of anothet- (as that caſe 
was) and ſome are within the ſubmiſſion, and fome out, and fo void; and although that all were 
intended by the Arbitrators to be a plenary and entire recompence, for the things that the other 
fhould do in conſideration thereof, notwithltanding if any thing given or done to the party, al- 
though it be of ſmall value, be within the ſubmitſion, the award is good, although it appear by the 
intent of the Arbitrators, that that which is within the ſubmitfion, without the others was not a ple- 
nary ſatisfacion for the thing to be done by the other party; whereupon Judgment was given for 
the plaintiff; and thereupon the faid Executors of Bede} brought a Writ of Error upon the new Sta« 
tate; and the ſaid Exceptions moved in arreſt of Judgment were moved again in the Kings Bench. 
And the Juſtices of the Common Pleas and Barons of the, Exchequer did agree as] to them with the 


- Juſtices of the Kings Bench. And then another Error appearing in the Record was affigned, which 


was not moved in the Kings Bench and that was, That there were two breaches aſſigned by the plain- 


' tiff}, one of refuſal to make the ſaid Releaſe, and the other the. ſuing of Execution 3 and as to the 


Releaſe, the award was void, and by conſequence damages being entirely given, the Judgment gi- 
ven for thoſe damages was erroneous.And it appeareth that the ſaid Releaſe was out of the ſubmiſſion z 
fer the ſubmiſſion was of all things in variance, UV/z, Novemb. 24 Eliz, and the award was, that 
Bedel ſhould releaſe to Moor all demands untill the fifteenth day of Fuly, Anno 24, Eliz, and the re- 
queſt to make the releaſe was Anno 26 Eliz. and {o one of the Breaches was out of the ſubmiſſion. 
Againſt which it was objeced, that it is true, when two points are put in iſſue, and for the one no 
action lieth, and damages are entirely aſſeſſed, the fame is erronious, becauſe that both are dire&tly 
within the charge of the Jury, as in the ſaid caſe, of breaking of the cloſe and battery of his ſervant. 
But in the ſaid caſe between Moor and Bedel, the defendant in the ation upon the caſe, pleads Nox 
aſſumpſit modo & forma, which is onely their charge, and it ſhall be intended that the Court did dire&t 
the Jury as to damages for that breach onely which is within the award and the ſubmiſſion : and 
that caſe depended long in adviſement. And after that the caſe had been often argued at the Bar 
before them, and upon conference amongſt themſelves, it was re-olved by them all, That it ſhall 
þe intended (if it be not ſpecially found) that damages were given for both the breaches. And 
therewith agrecth Clifford's! caſe aforeſaid in 22 Eliz. Dyer, where the iſſue was joinc* upon the te- 
nure, and damages generally aſſeſſed, extended as well to the cuſtody of the body as of the land 
and for as much as in the ſaid caſe betwixt Moor and Bedel, one of the breaches was out of the ſubmiſ- 
fron.as it was reſolved by all the Juſtices and Barons, the Judgment given in the Kings Bench was for 
that cauſe reverſed. j | | 

But in the Caſe at Bar it was unanimouſly agreed that the Judgment was well given by the Jud- 
ges of the Common Pleas, and that the ſame ſhould be affirmed. And in this caſe theſe differences 
were agreed, 1. In the caſes in which two things are direQly put in ifſue, or obliquely enquired of by 
the Jury 3 and the caſe at Bar, where there is but one thing onely, for Fulcrum leGi is onely the thibg 
for which damages are given, and for the Teſterne and Curtains no damages were aſſeſſed, for they 
are-not alleged poſitive but expoſitive, {c. unum fulcrum lefi Anglicez and the expoſition doth Extend 
to more then fulcrum ledi doth fignific 3 and therefore all the :clidue is a meer nugation, and void, 
45 a thing not alledged. And by fhe Statute of 36 E. 3, cap. 15. It is enacted, That all pleas 
which-ſhall be pleaded, &c. be pleaded, ſhewed, defended, anſwered and debated in the Engliſh 
tongue : and that they ſhall be entred and enrolled in Latinez and that the Laws and Cuſtoms of 


the Realm, Terms and Proces be: holden and kept as they 'are, and have been. before theſe days. 
And it was reſolved, That this Statute as to the firſt was introduQive of a new, Law, but as to the 


two other branches, they are declarative of the old 3 for of old time, and before the Conqueſt, the 
original Writs and all the Proces and proceedings upon them were entged in Latine, and infinite 
Records before this time are yet extant entred in Latine: and yet for the better illuſtration of the 
tiuth, an Engliſh Deed, French or Dutch, &c. may be entred ina plea, or ſpecial verdiQ.- 41 Edw. 
3+ 16, tit, Brief & abatement. 4.9. (the book at large being all-printed) In a Precipe quod reddat, the 
Writ was,' Precipe quod reddat filio & heire, where it ſhould be beredi in Latine, and for this cauſe 
the Writ was abated. For as Shard Chief Juſtice faith in 29 Edw. 3. 31. Latine is a formal Language 
to put in Writs, &c. and Engliſh are the words of the peoplez and yet when Engliſh or French js par- 
cel of a name, there it ſhall be ſuffered in a Writ. And therefore if the name of a Mannor be A.betide 


K:he may demand it in a Precipe by that name in Evgliſh, for peradventure notwithſtandingthe name, * 


the faid Mannor lieth in K.' And therefore ina Precipe if he ſhall ſue in Latine 4, jurxta K. then with- 
out queſtion if any part of the Mannor ſhall extend into K. the Writ ſhall abate.. And therewith 
apreeth 44 Edw. 3. 12. & 29 Edw. 3. 31. So if the Surname be Fitz John, he may be fo named 
ina Writ for if he ſhall be named ina Writ Precipe Willielmo filio Fohanns: it ſhall be a good 


' Plato fay that his father had another Chriſiian name, as Richard, &c. and ſo ſhall abate the Writ. 
\. And fo it is holden in 29 Edw. 3. 30, 31. 40 Edw. 3. 22, 44 Edw. 3.12, & 13. 11 Afſ.'p. 29. 


11 Edw, 3, Eftoppel 228. 10 Edw.4.12. Sol have read that one Henry had to his ſurname Tn the 
Hel, and he brought a Writ by that name, which conſiſted of three Engliſh words, and yet well, 
for his name is nor Henricus in aula, Vide 29 Edw. 3.2.4. So that brevia tam originalia quam judi- 


cialia patiuntur Anglica nomina. 


2. It was reſolved, That words which paſs under the name of Latine are of four ſorts, 1. Good 
Latine allowed by Grammarians. 2. Words ſignificant, and known to the Sages of the Law, but noc 
allowed by the Grammarians; not having any countenance of Latine. 3. In what caſes Mala Gramma- 


- Hes, falſe Latine,or no Latine, and yet having countenance of Latine,ſhall abate or deſtroy,and where 
. Not, * 4. Words inſenfible, and of no fignification, and which have not any countenance of La- 
Une, are utterly rejeRedz of the firli fort were good and true Latine, and that without queſtion 
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© within the Statute of 36 Edw. 3. Of the ſecond fort, arc meſuagium, toftum, gardinum, bryey, 
jampna, mareminm, Cc. 
pleading. 


thereof, and ſuch allo are within the words of the ſaid Act of 36 Edw. 3. And fo in other Sc 


{cs; and the Phiſitians uſe this barbarous word Brothizm, tor broth, and other the like, The third 
ſort are falſe of incongruous Latine, the fame ſhall abate an Origtnal Writ, but thall not make In 
Tudicial Writ, Count, pleading, or Judgment vitious (tor falſe Latine ſhall be in ſuch caſes amen. 
ded) &-mmlto fortiori ſhall not avoid a'grant, or other deed 3 And therefore n<ither talſe Latine nor 
falſe Englith ſhall make void a grant or other deed, when the mcaning of the party aPpeareth, Mie, 
and 4 Eliz, in the Common Pleas, Rot: 1350. The Obligation was In Ofiogenta libris, with con. 
dition for payment of 400. and although this word oGogentsa is no Latine, yet it was adjudge "= 
good Obligation of ofiogints libris. | 
Note Ofioginti is 800 Mich. 4.4. & 45, Eliz, Rot. 1031. in the Common Pleas, the Obligation 
was in ſeptengenta libris, with condition tor the payment of 3501. And it was adjudged, That thar 
word ſeptengenta ſhould be taken for ſeptingints, that is, 7ool. Soin 9 Hen, 6.7» Obligation of 
wiginti libris taken for viginti libris, and 9 Hen. 7. 6. and 2 Hen, 4. 8. ace Accordingly Mich, 4 
Facobi Regis in the Common Pleas, a Bill was made in Engliſh, ſc. in ſewtene pounds which was gi; 
Engliſh, and yet it was adjudged a good Bill of ſeventeen pounds, tor the intent of the parties pea. 
reth. . Alſo when there is no Latine word for divers things, as for a Stirrop, but a feigned word 
Stapedia; and fo for Velvet there is no Latine word forit : and therefore in that caſe it may he gjq 
in pleading two or three virgatis velyeti. And in all ſuch caſes where it is no Latinc.and yct it is fgni- 
ficant, and hath the continuance of Latine,- it is wiſely done to make an illuſtration of ſuch worgg 
to adde Arglice, as in the caſe before, Anglice of Velvet, and fo of the like 3- as in the caſe at Bar, operi= 


 mentum, Anglice a Rug, there being no Latine word for a Rug. And- thele arealfo within the gi 


Ac of 39:E.3. Of the fourth ſort are inſenfible words, &c.. as 1n the caſe of Replevin Paſh, 36 
Elis, between Thomas Gawyn and Sir Edmond Ludlow, the Count was of divers goods and Chattels, 
and amongſt them was vitriumi,-and upon ifſue joined the Jury aſſeſſed damages entirely forall, ang 
it was reſolved, that if vitrium be a word infenſible, and'of no fignification, then damages cannot he 
given for it, But for the refidue onely: but the-Court did firong]y. incline, that it was but falſe La. 
tine; for vitrum is Latine for Glaſs, and vitrixm hath countenance of Latine, and doth lufficiently 
aſſertain the Court'that he intended it for Glaſs: And ſo quacunque via. data,, Gawyn had-judgmentto 
recover, | And afterwards by all the Juſtices in the caſe at Bar the Judgment was affirmed. 


*Note Reader, Mmnlta renaſcentur que nunc cecidere,. eadentque Due. nunc ſunt in bowore uoby- 
la, ec. F ' |; » £< TE on 
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* SING {58 
T N debt brought by two®Executers, one was ſummoned-and: ſevered, and afterwards he who was 
K ſevered died,- and the defendant pleadeth; the ſame: in-abatement of the Write :, 1 ;i 47 7 

And-it, was teſolved,. The Writ ſhall-not abate againſt the Book briefly reported in 3$ Ed,3.11: 
where the Reporter ſaith;the; contrary, 'Ter. Trint. 16 Rot, &&c, and 20 Edw. 3. Accom. 78. The Exe- 


. Cutors ofthe. Earl of Salisbuyy brought an Accompt, and. one was ſevered and afterwardgfied, and 


the Writ by award was -abated.. -' But for the better underſtanding ofthe true reaſon. of the Law in 


- this caſc-and;.the like,. theſe diffexences are to. be: obſerved. , The: firſt: is betwixt. original real 


Writs,,and Writs: judicial. ; Fox if. two Coparceners bring, a;xcal ation, and the :one is. ſummoned 


_ and ſevered, and afterwards dicth having ifſuc ox.no, iſſue the Writ ſhall abate. ,So-if two. Joynte- 


(P1 


nants bring an-Aſhze or other ori inal real -Acion,andthe one is ſummoned and, ſevered,and he who 
is ſummoned and ſevered dieth, Is Writ.ſhall abate,although the thipg, in demand ſhall ſyryive for 
a man in a real Aion ſhall never recover upon a Writ either falſejy words, or unapt-forhis calc 
becauſe he may have-another true and apt Writ z.:neither ſhall a man recover a moity, where he may: 
havea Writ -to recover the whole. - And ſometimes by the ſubſequent; AR of God the words of the 
Writ well-brought becamefalſe or unapt for his caſe, and in ſuch caſc-the, Writ ſhall abatc.And.there- 
with agrecth. 5 Edw. 3,13-: in.a Writ of 4iel, John de Hatton's Caſe, 38 Edw. 3-35: 1:37 
6. 11.6, 19 Rich, 2 Brief 925. 38 Edw. 3.34, But if two Coparceners bripg a Scire fac, upM:3 
fine levied which'is a Judicial Writ, &c.. and the ane Coparcenex,is:ſummoned and ſevered, and dicth 
without iflue, the Judicial Writ ſhall not abate, -The'ſame Law in caſe of twaToyntenants5 but 1 
the Coparcener who dieth hath iffue, then the Writ ſhall abate, as it is adjudged.in 42 Ew. 3+ 2+ & $, 


Vide 32 Edw.3, Brief 292, 12 Edw.;3. ibidem 258. 


The ſecond difference is in real Writs Original, where: he who:is ſummoned and ſevered dieth, 
which is the A& of God by which the Writ is abatcd, or. taking of Husband, ox entry ow 


Part, X 


Which and divers other of the fame nature are allowable, not one! in 
but in original Writs alſo: for theſe words are known in the Law, ard to the Judges 
On ales aid Naw; lences it 
is ficquent, as the Profeſſors of the Civil Law uſe, repriſalia, fuida, ſhopa, ſoliaria, and many other 
X ' 5 - s 2 4 p "FIT . 
the like; and many times they uſe to explain them by Anglice, &c. as Sollzriz, Anglice Ware-hoy- 
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Land by him who is ſummoned ind ſevered, which ſhall not abate the Writ, for theſe are Ads of 
him who is ſummoned and ſevered, and the Writ by {uch Acts (where there is not any ſummons and 
ſeverance) becometh onely abatcable. And therewiti agreeth 39 Ed. 3. 16. 

The third difference is between real Ations concerning tree-hold or inheritance as is atoreſaid, 
without having regard to ſurvivor, and Adtions meer perſonal, or perſonal, and in ſome manner 
mixt With realty, in which Chattels or entirc tings are demandcd : there it one Plaintiff be ſam- 
moned and ſevered, his death (where the catire thing doth ſurvive to the other} ſhall not abate 
the Writ. As in a Writ of ward of the body. 37 Hen. 6. 11. 38 Edw.3. 35, &c. Vide 50 Edw. 3.7, 


30 Edw, 3.14. 351 dw. 3.36. 1 Hen. 5. 12. g Hen.6.55. 7 Edw.3.5364. 17 Edw.3. Brief 665. 


38 Edw. 3.48. Vide 17 Eaw. 3. II. F. N. B. 35. 3 kl 5. 4 Dare impedit 71. 10 Eliz. Dyer 279. 
And in ſuch-caſe of 2xare impedit in fome catc the death of one of the parties ſhall not abate the Writ 
without ſome {-verance, ſc, or otherwiſe the Plaintiff who (urviverh ſhould, be without remedy, &c. 
as upon a picnarty and {1x months pait, or that Japs incur, which reaſon peradventure would recon- 
cile all the Books aforclaid, which prima facie ſeem to diſagree; and that is the reaſon given in 
ſme of the ſaid Books,, in 38 KEdw. 3. 36. 9 Hen. 6. 30, &c. that otherwiſe the wrong, 
done to the Plaintiff ſhall be unpunithed, or otherwiſe the laps thould incur, &c, and peradven- 
ture ſuch wrong would trench to the dilinhcritance of the ſurvivor for ever. As if two purchaſe. 
an Advowſon in fec, and a ltranger uſurpeth, and they bring a 2xare impedit, and the fix months 
pals, and afterwards one of them dieth, it in this caſe the Writ thould abate by the Ac of God, the 
ſurvivor ſhould be dilinherited of the Advowſon for ever. But when after the death of one of the 
Plaintiffs, the ſurvivor may have a new Writ without any prejudice to him, there you ſhall tind 
in ſome of the ſaid Books, that the Writ hath been abated. But without queſtion if one of the Plain- 
tifs in a Quare impedit be (evered and dicth, the Writ ſhall not abate. In a Writ of Detinue of 
Charters brought by three Coparceners, Vide 19 Edw. 3. Severance 14. 20 Hen. 6. 45. 2 Edw. 3. 
Severance 19. Ia a Writ of Debt by Executors, which is the caſe now in queſtion, 5 Edw. 2. Brief 
$02. 16 Edw. 2, Executors 111. 3 Hea,7, 1. For there the debt demanded is entire and doth ſur- 
vive; but in theſe caſes if one Plaintift dicth without ſeverance, the Writ ſhall abate. Vide 2 Rich. 3.1. 
Vide 37 Hen. 6.17. | 

In 42 Edw. 3.32. Two brought a Writ, of Warranty of Charters, &c. and the one dieth, the 
Writ ſhall abate, for that is an Original; ' but in a quid Furis clamat by two, and one of them dieth, 
the Writ ſhall not abate, for the ſame is a Judicial Writ, 48 aw. 3. 12. And regularly in all Judicial 
Writs in perſonal Actions, - the death of one of the, Plaintiffs ſhall not abate the Writ. 41 Edw. 3« 
Execution 38.11 Rich. 2. Brief 638. Vide 25 Edw.3. 38.b. & 18 Hen. 6. 2. Vide 20 Edw. 3, Seve- 
raxce 17. | That Summons and Severance licth not in giid jzris clamat, but the Nonſuit of the one is 
the Nonſuit of both, for the Tenant ſhall not be put to Atturn to one onely. : 

Another difference between Writs in which ſomething is to be recovered, and Writs in which no« 
thing is to be recovered, but they are to diſcharge the Plaintiffonely of a Burthen. And theretore in 
a Writ of Error the death of one of the Plaintiffs ſhall abate the Writ. 3 Hen.7. 1. 2 Rich. 3.1. a. 
19 Afſ. p. 7. 8 44. Edw. 3. Brief 584. 'But in Audita querela which is allo Original, the death of one 
of the Plaintiffs, or one of the Defendants ſhall not abate the Writ. 2 Rich. 3. x. 11 Rich. 2. Brief 638, 
becaufe he is to recover nothing, but onely to diſcharge himſclt of a burthen and charge. And for 
this cauſe the Nonſuit of the one is not the Nonſuit of the other in an Audita querela z Foe there ſhall 
be Summons and Severance. 15 Edward 5, Severance 23, | | 

Note Reader, Summons and Severance is alwaycs ſaid before appearance, and Nonſuit after ap- 
pearance, Where the Severance is without Proces, &c. 38 Edw. 3. 9. 26 Afſ. þ. 35» 


—— Cs, 


3 | 


Trin. 10 ] acobi in the Common Pleas 
MN: Jacobi Regis Fot. 1231. 


| 


Wn Richard Smith's Caſe. * 


| 55k Smith Adminſtrator of George Barkhouſe was Plaintiff in a Quare Impedit againſt the Bi- 
LC ſhopof Peterborough, Thomgs Abbot and Hugh Lloyd Clerk 3 and the Writ, and Count was, de 
placit. quod. permittat ipſum Rich, preſentare idoneam perſonam ad medietatem Ecclefie de Woodford in 
Com, Northampton, que vacat & ad ſuam ſpefat donationem, And in this caſe after many Arguments 
at Bar, and now this Term at the Bench, divers points were rcfolved. | 4 | 

1 That none ſhall have a ©ware impedit preſentare ad medictatem Ecclefie, but when there are 
two ſeveral Patrons, and two feveral Incumbents of the Church within one and the ſame Town, 
fo that the one Patron hath a diſtin and ſeparate half of the tithes to him from the other, in the fame 
Town; and ſo hath the other Patron and his Incumbent mutatis mutandis. And in this cale the Ad- 
vowſon andthe Church are ſevered in right and in poſſeſhon. But when there's but one incumbent, 
although that the Advowſon be divided and ſevered into ſeveral hands, yet there ſhall never bz 
Yuare impedit preſentare ad medietatem ſeu tertiam partem Eccleſie, &c. And the reaſon of this dit- 
ference is manifeti, For every 2#are impedit is in the poſſeſſion, and reſpeGeth the Church which bc- 


On 
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longeth to the Incumbent : and therefore in the Writ of gzare impedit it is quod permittat ipſum pre- 


which Plea began Hill 7. 


” ———_— 


— — 
— — 


(1353 


5] 


Richard Smith's Cale. Part X 


ee ee ESE ——_— On —J___D__ we ” laces 


[5] 


be BE ee 
ſentare ad Eccleſiam de W, And thereby appeareth that the fiate and quality of the Church doth Ji 
re the quare impedit; and therefore when the Church is not ſevered, but there is but one I ncumbent 


one Church,” one Cure, it is not poſſible that in reſpe& of the ſeveralty of the Advowton, that Quare 


impedit ſhould be brought ad medietatem Ecclefie, tor there is not any moity in the Church, but 
the {ame is entire but he who preſenteth hath a moity, &c. the Advowſon : And therefore When 
at the beginning of the Church, one Church of one town was divided and ſevered in two parts, and 
the Advowſon of the one part allotted to one, and of another part to another3 and that there ſhgyg 
be two ſeveral Incumbents, one de una medictate Ecclefie, and the other de alia medictate Eccleſie, and 
one part of the Town goeth to one, and the other to another 3 There where one Patron preſenterh 
to the moicty of the Church, and is difiurbed, he may well have a quare impedit quod permittgs ip. 
ſum preſentare ad medietatem Fcclefiez tor in truth the Incumbent ſhall not have but the moiet 
of the Church, and not the whole Church, or the whole protits of the Church, nor the whoje 
Cure of Souls. But the Writ of Droit de advowſon is brought to recover the Advowlſon, and the 
Writ is Precipe quod reddat advocationem Ecclefie and- therefore the ſtate and quality of the Advoy.: 
ſon, and not of the Church ſhall dire& the Writ for the Incumbent of the Church ſhall not be ye. 
moved by that Writ, for the Advowſon doth appertain to the Patron, and Eccleſia tothe Incumbent; 
and therefore it was utterly denyed, That if a conſideration be made of three Advowſors, that 
all make but one Incumbent in one Church, in that caſe although that the Advowſons are ſeyera] ty 
preſent by turns, yet the guare impedit ſhall be in ſuch caſe preſentare ad Ecclefiam, tor now upon the 
matter there is but one Church and one Incumbent, Vide F. N. B. 39. f.g. 5 Hen. 7.8, Ang jr 
was Objectcd that admitting that in ſuch caſe as hath been put, ſc. where there are two ſeparate 
Incumbents, that the quare impedit ſhall be maintainable de medietate Ecclefie, yet ſuch ſpecial caſe 
ought to be ſet forth in the Count, or elſe it ſhall not be intended,” and no ſuch ſpecial matter is 
alleged in the Count in the Caſe at at Bar. To which it was Anſwered and Reſolved, That the 
Count in the Caſe at Bar was ſufficient to aſcertain the Court, That there were two Patrons, and 
two Incumbents ; For the Count was, That one William Thorley fuit ſeifitus de manerio de Thorleys 
in Com' pred, ad qnod advocatio medietatis Ecclefie pred”, &c. pertinuit & adbuc pretinet, in diminicy 
ſuo ut de feodo, &c, And alwayes one is ſaid to be ſeiſed de advocatione medietatis, when thereaetwg 
ſeveral Patrons; and fo Priſoit holdeth in 35 H.,6. 11. b. in Sir John Odingsel's Caſe: and therefore 
in the Caſe at Bar, when the plaintiff -declareth, That William Thorley was ſeiſed de advcatinne 
medietatis, the ſame implieth two ſeveral Patrons and two Incumbents, for there the Advowſon and 
the Church are ſevered in right and in poſſeſſion. 14 H. 6.15. per Newton ace' Fitzb, Nat, Br, 31 b, 
In 31 E. 1. Droit 68, 69._it appeareth, That a man ſhall have a Writ of Right de medietate adu- 
eationis, where the Advowſon is parted betwixt two Coparceners, and one is diſturbed by a ftran- 
ger: But a Writ of Right de advocatione medietatis Ecclefie lieth wher two Patrons preſent two ſere- 
ral Parſons to one Church, as there are in ſome Churches two Parſons, againſt the opinion of Finch- 
denin 45 E. 3, Fines 41. Vide 45 E. 3. 12. 17 E.3. 38. Poining's Caſe. Vide 17 E. 2. Dowtr16;, 
a Writ of Dower de tertia parte advocations. Vide F, N, B. 33. when one Parſon ſueth in the 
Spiritual Court for Tythes amounting to the fourth part.of the value of the Church, that Parſon 
who is ſo ſued may have a Prohibition called Indicavit, to the Eccleſiaſtical Judge and to the par- 
ty, and then the Patron of the Parſon ſo prohibited may have a Writ of Right de advocatione dei- 


marum 3. parts Ecclefie de $. vel 4. partis ; but that Writ is given by the Statute of Weſt, 2. Cop. 5. 
towards the end. Vide 3$ E. 3. 13. 31 H. 6. 14. and the Statute of Articxli Cleri, Cap. 2. and | 


 Comundim Feoffati, F, N. B.. 36 F. Door and Student, Cap. 25. 108. 4 E. 3. 27, 29. JE. 3:42 


8 E.3.49. 9E.3.42. 2 H.7. 12. 12 E. 4.13. Vide Regiſter 29 b. Pracipe quod reddat advoct: 
tionem medictatis Ecclefie de $. vel 3. partis, and F. N. B, 30. 31 E. 3. Droit 68, 69. 22 A[.f- 33: 
where there are three Parſons of one Church, and one in a £zare Impedit doth declare. preſentare 
ad medietatem, where it ſhould be ad tertiam partem, and the Writ did abate, which proveth that 
in ſuch ſpecial caſe a @uare Impedit licth preſentare ad medietatem, or tertiam-partem Ecclefie; and 
therewith agreeth the Book of Entries 477. tit. ©xare Impedit. Mich. 22 H. 6. Rot. 469. a Wilt of 
NRuare Impedit was preſentare ad 2. partes Eccleſie.Vide 6 E. 6, 78. Dyer. the Lord Windfor's Cale, 

And it was objected, There was not any Writ in the Regiſter of any Qzare impedu preſentare ad - 
medietatem ſeu tertiam partem Ecclefie, but onely ad Eceleſiam, _ 4 

To which it was anſwered, and'reſolved, That when the Regiſter giveth a Writ for the whole, 
it is a ſufficient warrant to bring it of any part, if the caſe will warrant it. And the latter part of 
the opinion of Priſoit in 33 H.6. 11. was denied, ſe. That when there are two Patrons and two 
Incumbents of the ſame Church, ſo that the Church it ſelf is divided into moyeties, that there 2 Qua 
re Impedit will not lie to preſent to a moity, for Reaſon and many Authorities in Law are.againlt It, 


as it appeareth before. But in ſuch caſe I conceive, That the Patron de mediezatiy aduocatione, 
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may have a Quare-impedit preſentare ad Ecclefiam,” for upon the matter as to him it is one-Church. 
And fo the Plaintiff may- have, as I conceive, -a Writ in the one form or'in the other and there- 
with agreeth Windſor*s-Caſc in the fifth part of my Reports, where the Count was de advocatione 3» 
partis,and yet the Writ was ad Ecclefiam,and not ad tertiam partem. And ſo you will the better under- 
ſtand the reaſon of your Books and thereby attain to the true ſenſe. and underſianding and judgment 
of the Law. And afterwards Judgment was given, That the Writ was good, and the _— 
ruled to anſwer, and fo he did. Vide Trinit. 14 Eliz. Rot. 1060. Paſch. 37 Eliz. Rot. 1226, h 
Thomas Stanhope*s Caſe. Paſch, 41 Eliz. Rot. $36. the Caſe of the Church *of Darfield, where ſuc 

a Writ of Quare Impedit as this is in the principal caſe, ſe. quod permittat preſentare idoneam prejen 
ad medictatem Eccleſie de Darfield, was upon demurrer and ſolemn argument adjudged maintatnapre 
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Part. X. The Caſe of Cheſter Mill, &>c. 
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Caſes upon the Commiſſions of Sewers. 


Paſch. 7 Jacobi Regs. 


The Caſe of Cheſter Mill upon the River of Dee. 


Cawlcy or Milſtank of ſtone in the River of Dee and City of Cheſter before the Reign of 
A King Edw. 1. was made and erected, for the neceflary maintainance of certain Mills, ſome 
of the Kings, others of the Subjes, which ſtood at the end of the Cawſey 3 and now of late a De- 
cree was made by certain Comiſhoners of Sewers, for a breach to be made by ten Rods in length 
in the ſaid Cawſey, which Cawſey (as it was admitted by both fides) was creed before the Reign 
of King Edw. 1. and ſo hath continued untill this day, without any exaltation or inhauncement. 
And if by any Decree of the Commiſſioners, by force of any Statute, any breach might be madeof 
this Cawley, was the queſtion, which was referred by Letters of the Lords of the Privy-Counſzl to 
the two chiet Juſtices, and the chief Baron z and upon hearing of Counſel Learned divers dayes, 
and upon conlideration had in the time of the laſt Vacation of all the Statutes concerning Sewers, 
and upon conference had amongſt themſelves, It was Reſolved as followeth” 

1, WhereaSit is Enacted by the Statute of Magna Charts, 2uod omnes Kidelli deponantur, &c. 
de cetero penitus per Thameſim & Medeweyam, & per totam Angliam niſi per coſteram Maris, It was 
Reſolved, That this Statute .doth extend onely to Kidels, that is, Penweares for taking of fiſh 
but the firſt Statute which extendeth to the putting down or abating of any Mills, Mill-ftanks 
and Cawſeys, was the Statute of 25 Edw, 3. Cap. 4. which A& appointeth ſuch onely to be 
put down or abated, which were levied or erced in the Reign of King Edw. x. or after z but 
upon the Stacute made 1' Hey. 4. Cap, 12, upon complaint in Parliament of great damages which 
have happened by the outragious inhauncing of Mills, Mill-ftanks, and other Impediments made 
and erected before the Reign of King Edw. 1. the ſaid ancient Mills and Mill-Ranks were appoin- 
ted by at then made to be ſurveyed, and ſuch as were found much inhaunced to be corre&ed and 


amended 3 Saving, alwayes reaſonable ſubſtance of ſuch Mills, Mill-ftanks, Wearts, &e. ſo in old 
time made and levied. None of which acts extend to the caſe in queſtion; for this Cawſey was- 


creed before-the Reign of King Edw. 1. and was never exalted or inhaunced after the ereion 
thereof. And the Statute of 12 Edw. 4. Cap. 7. confirmeth all the ſaid Acts, and by them the 


(5] 
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generality of the ſaid Act of Magna Chartais teſtrained, as by the faid Acts appeareth. And by the. 


Statute of 25. Hen. 8. Cap. 5. none of the ſaid Acts (as to the point in queſtion) is repealed: For 
firſt, the ſame AR doth appoint the manner, form, tenor and effe& of the Commitlion of *'Sew- 
eas, by which power and authority is given to the Commiſſioners to ſurvey Walls, &c. Sewers, 
Cawſeys, Mills, &c. and them to corre, repair, amend, put down or reform, as cauſe ſhall re- 


 Quire, according to their wiſdom and»diſcretion 3+ and therein as well to ordain and do, after the. 


form, tenor and effc& of all and. ſingular the Statutes and Ordinances made before firſt day of 
March, anno 23 Hen. 8. as alſo to enquire by the -Oaths of honeſt and lawful men, &c.' through 
whoſe default the ſaid hurts and damages have happened, &c. By which it appeareth, That the 
diſcretion 'of the Commiſſhoners was limited, ſc. to proceed according to the Statuters. and Ordi- 
nances before made; and then all the ſaid ſubſequent clauſes, and alſoto reform, repair and amend 
the Walls; &c.: by force of this word (ſaid) hath relation to the precedent purveiw of the AQt: 
And further, to reform, amend, proſtrate and overthrow all ſuch Mills, &c. and other impediments 
and annoyances (aforeſaid). as ſhall be found by inquiſition, or by your ſurvey and diſcretion to be 
exceſſive and hurtfull : which word ( aforeſaid) referreth this clauſe alſo to the precedent purveiw, 


' Oc, ſe. ſuch impediments and annoyances as are againſt the Statutes and Ordinances before made. 


Alfo it is farther Enacted by the ſaid AQ, That all and every Statute, AQ and Ordinance 
heretofore made concerning the' Premiſes, 'or any of them, no#®being contrary to this preſent AR, 
nor heretofore repealed; . ſhall from henceforth ſiand and be good and effeQtual for ever. But 
the aid Acts of 25 Ed. 3. .and 1 He#;, 4. are not contrary to any clauſe of this At, nor were re- 


pealed 'before; - And alwayes ſuch confirucion ought to be made, that one part of the Act may . 


agree with the other, and all to ſtand together, And if they had intended to have repealed the 
faid former: Acts,; they would not have repealed them by ſuch! general and doubtful words, concer- 
ning Cawſeys, Mill-ſtank and Mills, when they concerned the Inheritances of many Subjects. 


And according, to this Reſolution we certified the Lords of the Councel, That the ſaid Statutes of 


25 Edw, 3. and 1 Hen. 4, remained in force and that the Authority given by the Committion of 
Sewers, ..doth not extend to Mills, Mill-ftanks, Cawſeys, &c. erected before the Reign of King 
Edw. 1. if they be not exalted and inhaunced beyond their former altitude, and thereby made-more 


| Prejudicial ; In which caſe they are not'to-be thrown dewn or over-turned, but to be reformed by 


the abatement.of the exceſ5 and inhauncement onely, 


Mich, 
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. obſervandg; © 


M _ 7 Jacobi. In the Common Pl-as. 


Keighley's Caſe: 


TA Z Kr Term, upon Evidence to a Jury in Eſſex in the Caſe of one Keighley, Tt was Reſolveq by 


the whole Court of Common Pleas, That if one who is bound by preſcription to repair 
Wal] contra fluxum Maris, and he keepeth the Wall in good repair, and of ſuch heigth, and y 
ſufficient as it was accuſtomed; and by the ſudden and unuſual increaſe of water, ſalt or freſh, 
the Walls are broken, or the Water over-floweth the Walls; That in this caſe the Commiſſioners 
of Sewers ought to tax ſuch perſons who hold any Lands or Tenements, or Common of Paſture 
or profit of Fiſhing; or hath or may have any loſs, damage or diſadvantage by any manner of 
means in' the ſame places, according to the quantity of their Lands, &c. for no fault in this Cafe 
was.in him who ought to repair it. And the Statute of 23 Hen. 8. Cap. 4. firlt doth authorize 
the Commiſſioners to enquire by the Oaths of honeſt and lawtfull men.&e. throngh whele detault the 
faid hurts or damages have happened, &c. and who hath or holdeth any Lands or Teneneents, 64, 
or hath or may have any hurt, loſs, or dif dvantage, &'c. and all thoſe perlons, and every of 
them to tax, &c. which ought thus to be intended, That when ene by preſcription or otherwiſe 
ought to repair any Wall, Sewer, &c. that he ought to doit 3 but if he be not able to-do it 
' and for inevitable neceſſity it ought to be repaired, in prevention of a great and publick bug; 
or if no default be in him by reaſon of the extraordinary rage and violence of the water, That 
the Commiſſioners of Sewers in ſuch caſes have power by the ſaid Ac to charge all who have 
any loſs, &c. according to the quantity of their Land, &c. But when one is bounden by Pres 
ſcription or otherwiſe to repair a Wall, &c. if any fault be in him, and the danger be not ineyi. 
table, but that he himſelf may well repair it, The Commitſſioners may by the true intent of the 
AG charge him onely to repair it 3 and if through his fault the danger become inevitable, or that 
he himſelf is not able to repair it, by which as it hath been (aid, all are charged, &c. Every oge 
of them may have an Action upon the Caſe againſt him who is ſo bounden to repair the Wall, &c, 
and ſhall recover their damages according to their loſs. 
In 18 Edw. 3. 23. an Action upon the Caſe was brought againſt B. and counted that the ſaid B, 
' was ſciſed of certain Lands in K. by reaſon whereof he and his Anceſtors, and all the terretenants 
time out of mind, &c. have made and repaired, when need ſhould be, ſo many Pexches of the 
Wall of the Sea in K. &c. and for want of reparation, &c. the water entred and drowned the plain- 


' tiffs Land, &c. And the defendant traverſed the Preſcription upon which they were at iſſue, and 


it was found for the plaintiff, and that there was fault in the Wall for not repairing of jt; forwhich 
the plaintiff recovered his damages, and agWtrit was awarded to the Sheriff to difirainB, toreair 
the Wall there where there was need, and a fault. | | - 

Note Reader, this Judgment in an Actionupon the Caſe, and the reaſon thereof, is probom gub- 
lico: for, Salus Populi eft, Yuprema Lex; *Hd therefore it is part of the . Judgment in this Attion 
upon the Caſe, That the defendant ſhall bediftrained to repair the Wall. | 

And in the Caſe at Bar, the Law is'grounded' upon great Reaſon-: For although that by the 
Law one be bound to keep and repair it, yet impotentia excuſat legem. ' And'that which cometh by 
the a& of God, and is ſo inevitable, that by no providence'or induſtry of him that is bound, it'ican 
be prevented, ſhall not charge him. vo Ny tet OT 
: = therefore if Tenant for life or years'do not repair a Sea-wall, fo that by his fault the fand 
is drowned, and becometh unprofitable,”it-is Waſte; but if the land be drowned by. the exttaor- 
dinary rage and violence of the Sea.-without his fault, 'it is no Waſte: no more than it 2 houſe be 
burned by Lightning, or-gverthrown by Wind and Tempeſt, withour fault in the leſſee, it-is no 
Wafte. ' And many times Tides are occafioned by rorfy winds. © And (therewith, +45 40 the 
Wafte, agreeth the Opinion of the Court of Common Pleas, in 6 Eliz. in' Juſtice Daliſor's 
Reports. © poke n3ip”, Of 1th Sai Spor + | ' 

And the Court had conſideration6f another clauſe of the ſaid At of 23 Hen. 8. Cap. 5. And to 


make and ordain Statutes, Ordinances, &e. after the Laws and: Cuſtoms of 'Romney-Marſh in che 


County of Kent, or otherwiſe, after your own wiſdom and:difcretion. © 3 2 | 
And it was Reſolved'clearly, That the feveral] Commiſſioners fhall follow the Laws and we 
C 


laci et 


fioms of Romney: Marſh': But in caſe where any particular place within:their Commithon, 
Laws and Cuſtoms as Romney. Marth had, there they may follow them3/ for conſurtudo 

| Laſtly, it was Reſolved, That theſe-words m the AR; */e. Acggrding to . your wiſdoms and aife 
cretiops, ars to be intended and interpreted? according to Law and Jutiice 3 and every Judge of 


Cormmiſſioner ought tothave two Salts, ſe." Salem Sapitntie, ne ſit mſip:du, and Salem Conſcientis, 


[ 
. 
: 


#e fit Diabelus, Aiſo diſcretion, as it is well deſcribed.” is Scire per legem quid ſit juſtum? _o_ 


Fo expreſſe 
e fame man» 
alC, 


fore the Commiſſioners of Sewers oughe'to purſue as'well' their Cummuthon; -as the Qa 
in the Attof 23 Hen. 8. which they take to executethely Committion of :Sewers- in (1c Lam 
ner as it 1s there preſcribed. And therewith agreeth the deſcription of Diſcreuon im Kook's C 
in the fifth part of my Reports. WE 1 and 


— EE —. —— ————— 


8OrL 


Parr X. The Caſe of the Iſle of Eh. 


ey it was weltobferved, That every Statute, Ordinance and Proviſion which is made by force 


of Commithion of Sewers, ought to confift upon tour. Cauſes : 


1. The Material cauſe, and that is Subſtance. _ 
2. The Formal cauſe, and that is the Manner, with convenient Circumſtance. 


The Efficient cauſe, and that is their Authority according to their Commiſſion, 
.4, The Final cauſe, and that 15 pro bono publico, & nunquam pro privato, 

And whereas the Opinion. of Walmeſley Juſtice in Wekes Caſe was, if the owner of the land 
were by Preſcription bound to repair the River bank, that yct upon ſuch Commitlſion awarded, 
ought not tacharge him onely with the whole. Upon Conference with Walmeſley, and F lemming 
Chief Jultice, Telverton, Williams, and other Juſtices, it was agreed by Walmeſley himſelf, and all 
the other, That the ſaid Reſolution upon the difference atoreſaid, was good in Law : and Walme- 
ey explained his Opinion in Kooks Caſe, That the Commiſſoners ought not to charge him who is 
bound by Preſcription onely 3 which he intended, where there is no fault in him : for the ſame 
agreeth with the ſaid words of the Act of 23 Hen. 8. and there is no inevitable neceſſity for :infuf- 
ficiency or otherwiſe , but if he himſelf. may do it, there healone ſhall be charged to do it by force 
of the ſaid Commiſſion. And he ſaid, That his Reaſon given in Rooks Caſe implicthas much. ſc. 
for otherwiſe it may be that-all the Countrey ſhall be drowned which Reaſon imports his meaning, 
That all thoſe who had Lands in danger ſhould not be charged , but in caſe of inſufficiency of him 
who is bound,'or by other inevitableneceſhty, =» | , = 1 


OY "Mich. 7 Jacob. 
.. The Caſe of the Ile of Elp. eh q F; ;-*. 


A - Cafe was referred by the Lords'of the Counſel to Coke Chiet Juſtice , Daxiel and Foſter Juſti- 
ces of the: Court of Common Pleas, Concerning a Decree made by the Commillioners of Sew- 

ers, for the making of a new River-within the Iile of Ely; and in cffe& the caſe -was fuch; © The 
"Commiſſioners of Sewers had decreed, Thata new River ſhould be cut out of the 01d River of Owſe, 
and through the main land within the ſame Ifte , for ſeven miles, unto another part of the ſame Ri- 
ver : And for the doing thereof, they had: taxed ſeveral as well Fen-Drayton, Samſey , Over-Wivel- 
ingham, Rampton, Cottenham,' and nine other Towns within the County of Cambridge , gut of the 
He; as'the Inhabitants of* the ſaid Iſle, and the tax was general, ſc, ſo much of one Town, 'and fo 


:much of another, and ſoof all of them. ' + 5 Ss 
And in this Caſe two Queſtions were moved : | {20.49 rn Men 
1. If the Commiſſioners of Sewers might by force of their CommiſſiBn' make a new. Ri- 
Ver, or not; GE $6 | HE J | JIG $6 7s 
2, If ſuch generaltaxation upon the Town was lawful, or not. | h ; 
And as to the firſt , it isto ſee, what might have been done by the Common Law. , before'any 
Statute made thereof. And itis to know, That by the Common Law, before the Statute of Hez. 6. 


Cap. 5. the King of Right ought to defend his Realm, as well againtt the Sea, as againſt 'the*Ene- 


mics , that the ſame be not drowned or waſted : And alſo to provide , that his Subjects have their 
paſſage through the Realm by Bridges and High-wayes in ſafety. And therefore if the Sea-walls 
be broken , or the Sewers or Gutters are not ſcowred , that the freſh waters cannot have their di- 
re& courſe , the King ought to grant a Commiſſion, to enquire, and to hear and determine theſe 
defaults. Which Commiſſion appeareth in the Regiſter , amongſt' the Commiſſions of Oyer and 
Terminer 3 in which itis ſaid, Nos eo quod ratione dignitatis noſtre Regie ad providendum Jaracious 
Regni noſtri circumquaque ſumus- ſtrifi, &c. And with that agreeth the Statute of 6 Hem, 6. Cap. 5. 
and the Statute of 23 Hen. 8. Cap. 5. | | | 
And ſee a notable Preſident\, Paſch. 44 E. 3. Middl. coram Rege , Preceptum eſt Viceomiti quod di- 
firingat A. B. &- alios quod iff defetius walliarum erga terras ſuas reparan*, & fi ipfi ſufficientes non 
fuerunt , quod diſtrin* omnes tenentes terrarum, &c. qui defenſionem, commodum, ſalvamen, vel dam- 


tum ratione rep arationis , © ſeunon reparationis wallie pred* habent ſeu aliquo modo habere poterint, ita 


quod quilibit tenentium pred” juxta quantitatem tenure ſue ibid*, contributionem prefat' A. B. & aliis 
ad wallias ills faciend.s & reparandys faciant indilate : Which Record was before any A of Parlia- 
ment that Timited apy form of Commiſſion. 0D 
The ſecond thing obſervable in theſaid Commiſſion at the Common Law, is this clauſe, Ad h«- 
Juſmodi wallias, foſſata, gutturas, ſueras, pontes, calceta, & gurgites in locis neceſſariis reparand', & 
quotieſcunq; & abi neceſſe fuerit de novo facienda: By which it appeareth, That by the Com- 
miſhon in the Regiſter at the Common Law, that the ancient walls, gutters or Sewers 
might. be repaired or new- made 3 but no new walls, gutters or Sewers , by force of the 
faid Commiſhon might be made. Then it is to ſee, in what caſe the Statutes have made proviſion 
intheſe caſes. And it is to know, Thatthe Statute of 6 Hex .6. Cap. 5. doth enlarge the ſaid Com- 
miſſion which was at the Common Law ; for 'where theſe words ( de novo facienda ) refer onely to 
old Walls, ' Gutters, Sewers, &c.. the ſaid Ad hath theſe words, Et eadem & alia quotieſcunque & 
#bj neceſſe fuerit de novo facienda ;, which words ( & alia ) being added tothe former Commiſſion, 


giveto the Commiſſioners power to make new Walls, Gutters, Sewers, &c, but this A& did not 


N nnnn endure 
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The Caſe of the I{lle of Ely. Parr X 


endure but for ten years and by 18 Hen. 6. Cap. 10. the like Commiſſion was eſtabliſhed for ten 
ycais 3 and by 23 Hen. 6. Cap. 9. for fifteen years3 and by 12 Edw. 4. Cap. 6. tor tittcen years; and 
by 4 Hen. 7- for twenty five ycars3 and 6 Hen. 8. Cap. 10. for ten years , and until the next Parliz. 
ment. And afterwards the Statute of 33 Hen. 8. Cap. 5. was made, which reciteth none of the 
former ARs as the other do, but enadteth, That there ſhall then after a Commithion of Sewers, ac- 
cording to the manner , tenor, form and cffe& hereafter enſuing, and rehearſeth the form of the 
Commiſſion de verbo in verbum : which Commiſſion omitteth the ſaid words ( & alia ) and follow. 
cth the Commitſion in that point which was at the Common Law. The words of the A of ; 
Hen. $. being, And al(o to reform, repair and amend the ſaid Walls, Dirches, Banks, Gutter; 
Sewers, &c. and the ſame (omitting theſe words, and other) as often, and where necd ſhall be, to 
make new. And the former clauſe concerning execution of the former Statutes and Ordinances, js 
reſtrained with thele words ( touching the premiſes ) which: refer. onely. to repair the old Walls or 
Sewers, or to make them new; And alſo a ſubſequent clauſe , That all and every Statute, &c, 
heretofore made concerning the premiſes, (which reſtraincth that clauſe #t ſupra) not being contra- 
ry to this preſent A , nor heretofore repcaled, ſhall ftand and be good and ctfectual for ever, $9 
that it was Reſolved by the Juſtices, That by force of the ſaid Commiſhon founded upon the a8 
of 23 Hen. 8. the Commiſſioners could not make the (aid new River out of the main Land, 
for four cauſes. | 

I. That this A& doth preſcribe the manner and form of the Commiſſion in expreſs words, which 
extend onely to reparation and new making of old Walls, Gutters, &>c. 

2. That theſe words (c# alia) which were included in the Statute of 6 Hex. 6. and all the faiq 
Ads areleft out of this Commithon. | 

2. All the former Acts were for a time, but this AG which eſtabliſheth this Commiſſion, is mag, 
perpetual by the Statute of 3 Edw. 6. Cap. 8. and therefore it ſhall be hard to enlarge it beyond the 
words, and to give power to Commiſſioners to try inventions at the charger of the Countrey, which 
ſhall never take good effec, but 1a trita eft tutiſſima, 

4+ It apptareth by the Regiſter in the Writ of Ad quod damnum 252. and F. N,B. 225, That if 
an old Ditch or Trench coming from the Seato a Town , by which Boats and Veſſels uſeto paſs to 
the ſaid Town now if it be ſtopped by .the outrage of the Seca, and a man would ſue to the King, 
to have leave to make a new trench , and to ſtop the old trench, he ought firſt to ſue Ad quid don- 
mum, to know what damage it thall be to the King or others : By which, and by the Writ in the 
Regiſter de antiqua trenchea obſtruenda & nova facienda ſeu habenda, it appeareth, that noney trench 
or river which runneth to the Sea, can be made without the Writ of Ad quod damnum, and there- 
upon to obtain leave of the King to do it. For if any Commiſſioners might do it ex offci , great 
inconvenience would follow thereupon for private gain, as well as for publick damage or fiopping 
of Havens , (which are the gatesof the Kingdom) and other common Rivers, as particularnuſance 
and prejudice to private men, by drowning of their Lands and Inheritance. And therefore ſuch 
new Rivers cannot be made without the Kings Licence, grounded upon a Writ of Ad gued damnun, 
See the Writ of Ad guod damnum in ſuch caſe, becaulc it is excellent. 

"But it was reſolved, That new Inventions, as of an artificial Mill to caſt out the water, orof a 
great River out of the main Land , and other the like , are not warranted by the ſaid Commiſſion 
upon theſaid Ac of 23 Hen. 8. quia nibil ſemel inventum eft & perfeium, So when an old Sewer 
is newly to be made or cleanſed , ſome ſmall alteration in reſpe& of the natural change of the cur- 


\ Tent, orotherwiſe for the publick good of ſuch place (and (o in thelike caſes) may be made, $0 


when anold wall by the extream outrage of the water is broken, to preſerve the lands within the 
fame Levcl from inundation; another wall, in caſe of inevitable neceflity for the publick goodof 
that part, may be made to defend the people and their Lands within the ſame-Level. For thisman- 
ner of defence by walling, is nonew invention, but the old way and mean well approved of by ex- 
perience , and upon the matter it is buta new making of the old wall in a place by inevitable necel- 
ſity more fit than the other. But if by the timely reparation of the old wall, the extream danger 
may be avoided, no other ought to be made; for fi oſſuetis mederi poſſis nova non ſunt tentands : but 
'when new inventions are propoſed, as is aforeſaid, if they are apparently profitable , no owner of 
the land there will deny to make contribution for his advantage z and then the ſame oughtto bemade 
by a voluntary conſent , and not by conſiraint by force of the faid Commitlion of Sewers upon the 
faid Actof 23 H.8. But ſometimes when a publick good. is pretended , a private benetit is inten- 
ded. And if any ſuch new invention be in truth (quod raro aut nunquam fit ) good for the Com- 
mon-wealth , and yet no conſent can be obtained for the making of it , then there is no remedy but 
to complain in Parliament , and there to provide relief , as Sir John Pepham late Chiet Jultice of 
Ergland did, who exhibited a Bill in Parliament azo 3 Jac, for making of a yew River in the {aid 
Iflle, which he himſelf upon his great charge begun, knowing that without an Ac of Parliament, 
none could be forced by force of the Commiſhon of Sewers, to contribute to ſuch a new attempt. But 
the Bill was utterly rejeed. | TS 
Allo it was Reſolved, that none can be taxed towards the reparation, but thoſe who have preju- 
dice, damage or diſadvantage by the ſaid nuſances or defaults, and who may have benefit and protit 
by the reformation or removing of them. Alſo the Tax, Aﬀeſment and charge ought to have 
theſe qualities. 1. It ought to be according to the quantity of their lands, tenements and rents, 
and by numberof acres and perches. 2. According to the rate of every perſons portion, tenure Or 
profit , or of quantity of Common of paſture, or of fiſhing, or other Comodity. And therctore 


it was clearly Reſolvcd by them, That the tax generally of a ſeveral tum in groſs upon a wowny 
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not warranted by their Commiſſion, but it ought to have bcen particular, according tc the expreſs 
words, upon every owner or poſſcſſor of lands, tenements, rents, &c. obſerving the qualities 
forclaid. | 
: And it is to be obſerved, That there are three manner of Statutes which concern Sewers: The 
firſt conſiſting in defendendo & reparando wallias, ſewerxs, &c, The 2. in deſftruendo & amavendo no- 
eumenta, &c, The 3. which concerneth both the points, tam in deſtruendo & amovendo quam in defen- 
dendo. OF the tirit ſort are Magna Charta, cap. 15, @ 16. 6 H. 6. cap. 5.18 H.s6. cap. 10.2 3H.6. 
cap. 9. 12. E. 4. cap. 6. 4 H. 7. cap. 8. 6. H.8. c. 10. Of the ſecond ſort, are Magna Charta Cap. 23. 
25 E. 3. cap. 4. 45 E. 3. cap. 4. .1 H. 4. cap. 12. 9 H. 6.cap.g. 12 E. 4. cap. 7. Of the third fort of 
Statutes, which concern both the former forts, are 23 H. 8, cap.5. 25 HS, cap. 10.3 E.6, cap.s, 


and 13 Eliz. cap. 9. 


Mich. 10 Jacobi. In the Court of Wards. 


Scropes's Caſe. 


He Caſe between Thomas Bridges and Anne his wife plaintifs, and Elizabeth Scrope and other 


defendants, wasfſuch : Nicholas Scrope was ſeiſed in fee of the Mannors of Harlefton and Mount; 
and havivg iſſue the faid Anne one of the plaintiffs by Vinifrid his wite, by Indenture dated 26 
Junii, 23 Eliz, tor the preterment of Winifrid his wife and Anne their daughter, did covenant with 
others to ſiand ſeiſcd of the ſaid Mannors to the uſe of the ſaid Nicholas Winifrid, and Anne for their 
lives, and afterwards to the (aid Anne, and the heirs of her body, with divers remainders over 3 
with a Proviſo, That if the ſaid Nicholas during his life, and after his debts paid, mentioned in a 
Schedule annexed to the Indenture , ſhall be diſpoſed either to determine, dilannul, change, alter, 
enlarge, diminiſh or make void the uſes or cltates, or any of them, of the premiſes, or any part 
thereof; That then it ſhall be lawful to and for the ſaid Nicholas, at all times at his pleaſure, by his 
writing indented under his Hand and Seal , ſubſcribed in the preſence of three Witneſſes, to deter- 
mine, diſannul, &c. And alſo by the ſame writing at his will and pleaſure, or any other writing 
whatſoever , figned and ſubſcribed as aforeſaid, to limit declare and appoint the uſes of the ſame to 
the perſons aboveſaid, or to any other perſons, 6&&c. Winifrid died, the ſaid Nicholas married Eliz, 
Morrice 3 and by Indenture lt. Novemb, 33 Eliz, ſubſcribed in the preſence of three Witneſſes, in 
conſideration of a Joynture to be made to the ſaid Eliz. did covenant with /ykes and Warnford, 
to land ſeiſed of the ſaid Mannor of Harleftox to the uſe of the ſaid Nicholas and Eliz. for their lives, 
and afterwards to the uſe of the right heirs of the ſaid Nichols, &c. and other Conve; ances of the 
fee ſimple were afterwards made. And it was Reſolved by the two chiet Juſtices, and the chief 
Baron, That although in this caſe there js not any expreſs lignification of his purpoſe or determina- 
tion to determine, diſannul, &c. Yet foraſmuch as by the faid Indenture of 33 Eliz. he covenanteth 
to ſtand ſeiſed to the uſe of himſelf, and the ſaid Elizabeth then his wife, and afterwards to his 
right heirs, the ſame ſhall innure to two intents. 1. To declare his purpoſe and determination to 
determine and diſannul, &c. and therefore ipſo fa&o the former uſes ceaſe. And 2. the Covenant in 
the ſame Indenture doth inure to raiſe a new uſe to the ſaid Nicholas and Elizabeth his wife, and 
to the heirs of the {aid Nicholas, And fo it was Reſolved in a Caſe in the Kings Bench, between 
Frampton and Framton, Trin. 2, Fac, Regis, quia non refert an quis intentionem ſuam declaret verbis, 
an rebus ipſis, vel fafiisz, and when he limiteth new and other vſes , he thereby doth ſignitic his pur- 
pole to determine and alter the uſes before. But it was Reſolved, That all incident circumſtances 
preſcribed by che Proviſo, ſc. as to Subſcription, Witneſſes, and other circumſtances, ought to be 
obſerved in the ſecond Indenture. 
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PART XL. 


by ad FOR th.” as m— 
» 


Anno 2 2 Elix. 
FE Ott. The Caſe of the Lord Lord De La Ware. 


2 T the Parliament holden 3 g Eliz. the Caſe was ſuch: Thomas 1a Ware, Knight, [1] 
24 Lord laWare, Son and Heir of William, Son and Heir of George, Brother : 
4, | Za 46) and Heir of Thomas Lord la Ware , exhibited -his Petition to the. Queen to 


FEY ENV 


>& this effect, That whereas the ſaid Thomas his Great Grand-father was called 


P= 


- NY to Parliament by Writ of Summons, An. 3 H. 8. and afterwards the ſaid 


(£E\ WE Thomas the Beſayel died 3 after whoſe death Thomas his ſon was called to di- 
RS CER 155 WW vers Parliaments by Writs of Summons, and afterwards by A& of Patlia- 
EY GENSSS TD ment, An.z Ed, 6. for divers cauſes mentioned in the {aid AQ, it was en- 
ated, 'That the (aid William, during his lite , ſhould 'be diſabled to claim or enjoy any dignity 
or Lordſhip in any Right; Eſtate, &c. by. Diſcent, Remainder, or otherwiſe, and afterwards the faid 
Thomas, fon of Thomas, died 5 after whoſe death, the ſaid Wiliam being fo diſabled, was not called 
twany Parliament by Writ of Summons, tillQueen Elizabeth called him to Parliament by Writ of 
Summons , and fat as puiſne Lord of the Parliament, and afterwards he died. | And'now the ſaid 
Thomas his ſon being called, this Parliament by Writ of Summons ſued to the Queen ,, that he mighc 
have:the place in Parliament of his Great Grand-father, viz. between the Lord Berkley and the Lord 
Willoughby. of Eresby : And the ſaid Petition was endorſed in theſe words, Her Majeſty hath com- — ; N 
'  manded me to ſignifie to your Lordſhips , That upon the humble ſuit of the Lord la Ware , ſþe is plea- (5] 
+. ed that. the majter ſhall be conſidered and determined in the Houſe, Rob, Cecil, Which Petition being 
*  tead in the Upper Houſe of Parliament , the conſideration thereof was committed to the Lord 
Barghley, Lord Treaſurer , and divers other Committees , who at his Chamber at Whitehal, heard 
the Councel Learned on both parties, in the preſence of two Chict Juſtices, and divers other Ju- 
| . Rices; and two ObjcRions were made againſt the Claim of the ſaid Lord 12 Ware, + 
; Firſt, .Foraſmuch as his Father was diſabled by Act of Parliament to claim the Dignity, the Pe- 
- - titioner could not convey by him who was diſabled , as Heir to his Great Grand-father , and by 
conſequence he cannot have the place of his Great Grand-father , But his Fathers place. But it was 
. reſolved by the Juſtices, - That there was a difference betwixt a Perſonal and Temporal difabilicy, 
. anda diſability abſolute and perpetual : As, where one is attained of: Treaſon and Felany , the ſame 
is an abſolute and perpetual diſability by corruption.of Blood , for any of his poſterity to claim any 
Inheritance in Fee-fimple as Heir to him, or to any, Anceſtor above him 3 but when one- is but diſu- 
bled by Parliament (wihout any Attainder) to claim the Dignity for life, the ſame is a perſonal 
. diſability for life onely , and his Heir after his death may claim as Heir to him, or to any-of his An- 
. ceftors above him. 
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The ſecond Objedtion was, That the ſaid illiam had accepted of a new Creation of the Q 

which dignity newly gained , did diſcend to the Petitioner , which he could not wave, an q Ta 

fore the Petitioner could not have other place then his Father had. To which, it was a ad ere- 

reſolved, That the Acceptance of a new Creation by the ſaid William , could not hurt the P, ang 

ner , becauſe that the ſaid William was at that time diſabled, and in truth, was not a Baro ID 

onely an Eſquire; ſo that when the old and new Dignity diſcend together , the old ſhall be 5, "4s 

red. Which reſolution was well approved by all the Lords Committees, which was accordin> rs; 

ported to the Lords of the Parliament, and allowed by themall, BlY It- 
Whereupon .it was ordered by the Lords, That the Queen ſhould be acquainted with ith 

Lord Keeper of the Great Seal, which was done accordingly , and the Queen confirmed the {; ns 

alſo: All which was ordered and entred accordingly. Whereupon, at the ſame Parliamene 

[2] Lord de Is Ware in his Parliament Robes, was by the Lord Zowch (ſupplying the place of hel, e 

Willoughby, then within age,) and the Lord Berkley alſo in their Robes, brought into the —_ 

and placed in his ſaid place, viz, next after the Lord Berkley z Garter King of Arms attending y - 

them, and doing his office ; And I was of Councel with the Lord de Ia Ware, Fn 
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[3] T;, is enacted by the Statute of 32 H. 8.' cap. 66, That there ſhall be two perſons to be named 
by the Kings Highneſs , which ſhall be called che Auditors of .the Lands of his Graces 
Wards, and ſhall be called the Fourth Officer of the ſame Court : Which Office is in part Mi- 
niſterial , as to the auditing of. Accompts , and in part Judicial 3 for he is ſworn by force of the ſaid 
A&, That you ſhall not take nor receive of poor nor rich , any gift or reward in any matterorcauſe 
depending in the ſame Court': And in the ſame Statute there is a Proviſo , That Fob Peryemwhich 
by the Kings Letters Patents hath been heretofore, and now is Auditor of his Graces Wards Lands, 
ſhall continue and be one of the two Auditors mentioned in this Ae , during the term of hisnatu- 
ral life. King Henry the Eight , 4#. 32. of his Reign, by his Letters Patents under the Great Seal, 
doth nominate and conſtitute Fohn Peryent unum Auditorum curie ſue Wardorum & liberatimun, 
habendum to him for time of his lite , with.a Fee of forty marks per annum. Fobn Peryent, An, 
36 H. 8. doth ſurrender his Eftate and Patent co Henry the Eight , and the King by his Letters Pa- 
tents under the Great Seal), in complementum tam priorts quam poſterioris acius E vis, of 32 & 33 HS.) 
ranteth to John Peryent and William Took, officium unins Auditorum curie ſue Wardorum , babendum 
ies obn Peryent & Willielmo Took, conjunttim & diviſim pro termino vitaram ſuarum & eorum alte- 
[3] rius dintius vivent”, cum feodo 40 marcarum, Peryent dieth An. 6 Ed. 6. and William Took doth 
exerciſe ahd.cnjoy the Office alone until zo Eliz. and then dicth. Queen Elizabeth , An. 31. 
of her Reign, by her Letters Patents in complementam, 8c. ut ſuprs , granteth to Walter Tock 
and William Curle- officium uninus Auditorum curia ſue Wardorum, &c. habend* dif Walter 
& Willielmo & alteri corum conjunflim & diviſim pro termino vitarum ſuarum & eorua alteri- 
us dintivs viventis, Our Lord the King that now. is Auno 4. during the lives of Walter Tooke 
and Wiliam Carle , by his Letters Patents ( in which is recited the Grant made of the faid Of- 
tice by Queen Elizabeth to Walter Took, and William Curle ) & in complementum, Oc. ut ſuprs, 
granteth to Fohn Chxrchil and John Tooke , Officium unius Auditorum , curie ſue predie , ha- 
bend eiſdem John Churchil & John Tooke immediate poſt. mortem predia' Walteri Tooke & Wil. 
Curle &- eorum alterins dintius viventis , vel 4 tempore quo officium illud per forisfatluram , ſurſum 
redditionem , five quemcunque alium modum primo & proxims voeaverit , aut ad manus noſtras devenire 
| contingerit. And afterwards fohn.Churchil dieth , and the King Writing both the Letters Patents, 
' theone made to Walter Tooke and William Curle , and the other to Fobn Churcbil , and Jobs Tooke in 
complementum, &c. ut ſupra , & ea intentione ut ſint due perſonie poſt mortem aliquorum predia 
Walteri , Willielmi & Johannis. qzi fint vocat* Auditores terrarum Wardorum ſuorum , ſecundum 
vim & intemtionem Altus predi@”, grants to Richard Percival Officium nnins-Auditorum curie ſue 
predif”, &c. babendum poſt mortem predifP Walteri Tooke , Willielmi Curle, & Johannis Tooke, 
vel aliquorum duorum eorum qui citius mori contigerint , vel 2 tempore quo, &c. ut ſuprs : And 
afterwards Walter Tooke dieth, and William Curle, and fobn Took, and Richard Percival , arc 
alive. Andin this caſe divers Queſtions were made and argued by Learned Council , on both 
parts , at divers days, as well in Mich2elmas Term Jaſt -patt', as this Term: And upon good 
confideration and confidence amongſt the two Chief Juſtices , and the Chief Baron , theſe 
points were reſolved. | | 
I. That the Letters Patents made to John Peryent and William Tooks de officio unins Audito- 
rum curie ſue Wardorum , were good : For although that the Statute doth Ena&t, Thar there ſhall 


/ 


be two perſons which ſhall be called the Auditors of the Lands, &c, So that there ſhall w 
tw 
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two perſons and called two Auditors , yet it is but u1wm officixm , and they both are but one Officer 3 
and ſo the Statute it ſelf ſpeaketh , For two perſons called Auditors , ſhall be called the Fourth Ofh- 
cer of the ſame Court : So that the Grant de Officio unixs Auditoris , or unins Auditoram, is 
good enough 3 for mala grammatica non vitiat conceſionem., And if the Grant had been in Eng- 
liſh, viz. - The Office of one Auditor, or one of the Auditors of the Lands, &c. it had been good, 
And ſo is the Book adjudged by the advice of all the Juſtices in the like caſe, in 9 E4. 4. fol. tr. 
Why King Edward the Fourth by his Letters Patents Anno 4. of his Reign, granted to William Swy- 
renden and John Bagot , Officium unius Clericorum de Corona in Cancellaria difii Domini Regis , 
for term of their lives, &'c. And in Afſiſe brought in the Kings Bench, Caterby took exception 
to that Grant , becauſe that it doth appear that Officinum wunins Clericorum is granted to two which 
could not bez That two could. have the Office of one, no more then if he granted to two the 
Chief Juſtice of this place , it ſhall be void 3 for the matter it felf proveth, That two cannot have 
itin Common , for none can be Chief Juſtice but one. But if Officium Clerici de Corona be granted 
to two ,. the ſame is good enough; and many other Exceptions were taken by him. And the 
Book faith , That the Juſtices {aid , that they talked of all theſe points with the Juſtices of the 
Common Pleas , and it ſeemed to them, that theſe matters were not to, the purpoſe to ſtay Judg- 
raent , and fo was conceived : For which cauſe it was awarded , That Swyrenden and Bagot ſhould 
recover the Office , and their damages taxed by the Aﬀife. By which Reſolution of all the Juſti- 
ces, it appeareth', That when there is an Office of Clerk of the Crown in Chancery, that it is all 
one to grant Officium unius Clericorum de Corona, and to grant Officinm Clerici de Corona to two, be- 
cauſe there js. but one Office: So in this caſe at the Barr there is but one Office, and two perſons to 
ſupply it, and therefore the Grant is good 3 and in this caſe, this word (#nirs) is not numerative, 
but to note the unity, particularity, and identity of the Office, 

2, It was reſolved , That although theſe two perſons called Auditors, are but one Officer, yet 
the words in the Grant, vis. Conjuntlim & diviſim, & alterins eorum dintius viventis , are materi- 
al: And if one office be granted to two, Pro termino vitarum ſuarum, ( without more) by the 
death of the one of them , the Grant ſhall be void ; For being an Office of truſt, there ſhall be no 
Survivor of it. And in this caſe no Survivor can be ; For inaſmuch as it is enacted by the At 
of Parliament , by which this new Court was erected, That there ſhall be two perſons, &c. 
who have ( as is aforeſaid } Judicial voice, the King cannut conſtitute one onely , for the SubjeRt 
by the Act hath intereſt in it, Er ſecurins expediuntur negotia commiſſe pluribus: But the King 
may conſtitute one at one time by one Patent, and anotherat another time by another Patent, And 
although he may ſo do , yet he who is firlt conſtituted , hath not any Judicial voice till the other 
be appointed ; for it is enacted by the Statute, That two perſons, &c. ſhall be one Office : 
And therefore it was reſolved , That theſe words Comuniiim c> diviſim, &* alterius eorum dintins 
viventis , ſhall ſerve to this purpoſe , That the Survivor ſhall be one of the perſons , to whom ano- 
ther ſhall be added. FEE: 

3- It was reſolved , That this nomination by the King ought to be under the Great Seal of Eng- 
land, and not by word, nor by the Privy Scal, nor Signet, &c. | 

4. It was reſolved, That the Grant made by the King to Fob Churcbil and John Tooke in Reverſi- 
on, after the death of Walter Tooke and William Curle, was void for three cauſes. 


Firſt, Becauſe the ſame is as it hath been ſaid, a Judicial Officer; for Auditors are one of the. 


Judges of the Court : Andas none can give any judgment of things which happen in futuro, fo 
none can bea Judge in futuro 3 and the rule is , That Officia judicialia non concedantur antequam 
vacent: And great inconvenience would follow thereupon; For he who at the time of the Grant 
in Reverſion , may be able and ſufficient to ſupfly the Office of Judicature, and to adminiſter Ju- 
ftice to the Kings people, before that the Office falleth , may become unable and inſufficient to 
perform it. And it was reſolved, That neither the Office of Maſter of the Wards , nor of the 
—_— , nor Attorney of the ſame Court , can be granted in Reverfion, becauſe they are Judi- 
cial Offices. | | 

Secondly , Although the Office be in part Judicial, and in part Miniſterial , and Offices Mini- 
ſterial may be granted in Reverfion 3 yet becauſe two perſons ſhall have both theſe as one Office and 


one Officer, the ſame is by the Ae of Parliament ſoentire, that it cannot be divided 3 for the King 


cannot make two Auditors-of the Miniſterial Office, and two as to the Judicial Office , for then 
there ſhould be four perſons, and the At doth refirain it to two; neither can the King make one per- 
ſon to have the Judicial voice, and the other the Miniſterial Office 3 for then there ſhould be two 
' Officers, and two Offices, and the AR maketh but one Officer; and then the one ſhould have a diſtin& 
Office and voice, whereas the AR doth conjoyn them ig two perſons. 

Thirdly , Theſe words in the ſaid Grant in Reverſion , Vel 2 tempore quo, &c. officium illud per 
mortem forisfaGur, ſurſum redditionem, ſeu quemcunque alium modum, &c. vacari contigerit, cannot 
(if the Miniſicrial Office might be onely granted in Reverſion ) take effeR by the death of Walter 
Tooke , to make another to exerciſe the Office with the Survivor, becauſe that a Grant to two 3 and 
then if Falter Tooke had died during their two lives , there ſhould be three Officers ; where the 
AQ xeGiraineth the tame to two onely 3 and although that one dieth , the ſame doth not make the 
Grant, which is void at the time of the making of it good. Alſo the words are, ©xando officium 
ilud, &c. vacare contigerit; and that in this caſe ſhall be intended the whole Offite 3 and that is not 
void till after the death of both the Patentees in poſſeſſion. | 

5- It was reſolved , When Walter Tooke dieth , then William Cxrle doth remain one of the per- 
lons, ec. and the King may add another to him3- and until another be added , his voice is 
lulpended , as in the caſe of 14 H, 4. 35. If a Writ iſſue to the Sheriffs of London, and 
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one of them dicth . the other cannot execute the Writ , becauſe that his power is ſuſpended until he 
have a Companion choſen to him. 7D | 

6. Tt was reſolved, That the Grant made to Richard Percival , Is void: Firſt, becauſe it is a Ju- 
dicial Office, and ( asis aforeſaid ) cannot be granted in Revertion : Secondly, Admitting that i 
may be granted in Reverſion , the ſame reciteth the Grant made to Fobn T ooke and Jobn Churcha 
as a good Grant, whereas it was void 3 and the Grant of Percival is to begin after that , and ſo the 
King is deceived in his Grant, 


Trin. 10 Jacobi. 


Sir Fohn Heydon's Caſe, 


Ir John Heydon Knight, brought an Action of Treſpaſs of Battery, and wounding ( which 'M 
Sg truth was in a cruel and barbarous manner ) at Fakenhamin Norfolk, againſt Froxmere Cocket 
Thomas Cockzt, and Feffrey Cobb; Froxmere Cocket appeared, againſt whom the Plaintiff declared 
with Simul cum, &c. And Froxmere Cocket pleaded, not guilty , and thereupon , Venire fatig 
ifſued, &c. And Thomas Cocket appearcd , againtt whom the Plaintiff alſo declared with 
Simul cum, &c. who pleaded alſo not guilty, upon which, another Venire facias iſſycq, 
and both theſe ifſues came to tryal at the Afſhzes at Thetford in Norfolk, An. 8. Fac. Regis , before 
the Cheif Juſtice of the Common Pleas , and in truth the ifſue againſt Froxmere was firlitrye, 
and the: Jury aſſeſſed Two hundred pound damages 3 and-at the ſame Afſzes the iflue againit Thy. 
mas Cocket was tryed , and de bene efſe damages were aſſeſſed to Fifty pound 3 and the cauſe which 
moved the Jury to extetuate the damages-againſt the others , was, That although they werepar. 
ties, and of one quarrel, yet Froxmere Cockgt was the moſt malicious and cruel, and he gave. the (aid 
barbarous and grievous wounds : Feffrey Cobb appeared , and confeſſed the Action, and a Writof 
Enquiry of Damages awarded upon the Roll, but none iſſued. And a great queſtion was moyed 


and depended by divers Terms, how, and againft whom, and for what damages, ' Judgmentſhould 


beentred. And at the laſt, upon conſideration had of the Prefidents, and of our Books, itwasre- 
ſolved by the whole Court, as followeth. | 
1- When in Treſpaſs againſt divers Defendants , they plead not guilty, or ſeveral Pleas, and the 


Jury findeth for the Plaintiff in all, the-Jurors cannot aſſeſs ſeveral damages againſt the Defendants, 


becauſe that all is one Treſpaſs, and made joynt by the Plaintiff, by his Writ and Declartion ; 
and although thatone of them is more malicious and de fafo doth more and greater wrong thenthe 
others , yet all coming todo an unlawful AQ, and of one party, the a of one is the a of al; 
the ſame party being preſent. And therefore in ſuch caſe, if one onely giveth the mortal 
blow, whereupon death followeth , it is murder in all who are preſent, and of the fame party, 
although the others do not intend to give the blow ſo mortal , as appeareth in Mackallies caſe, in the 
ninth part of my Reports: But in Treſpaſs againit two, if ' the Jury find: one guilty at, one 
time , and another at another time, there ſeveral damages may be taxed ; but if the Plaintiff him- 
ſelt confeſſeth, that they commitrted the Treſpaſs ſeyerally,: there the Writ ſhall abate ; and fo there 
is a difference by finding by Verdi&, and confeſlicÞ of the party. Vide 36 H. 6. 27. in Maintenance, 
2. H. 7.16. b. Alfo there is a difference betwixe an expreſs confeſſion , and not gain-fiying, 
8 H. 6.13. 10Ed.4.8. 11H. 7. by Mordant, 8 H.5,5. $ Ed.3.8.b. 17 Ed. 3. 43-4. 214.3. 
13- 18 Ed. 3.49. - = KS; ck : | 
2. It was reſolved, That in Treſpaſs againſt two , where one cometh and appeareth, G<c, againſt 
whom the Plaintiff declareth' Simul cam, &c, who pleadeth and is found guilty by - the Enqueli 
to damages, and afterwards the other cometh,' and pleads, and is found guilty ; the Defen- 
dant who firſt pleaded ſhall be charged with the damages taxed by the former Enqueſt; for 
the Treſpaſs which the Plaintiff hathymade joynt by-his Writ and Declaration , and done at one 
time, cannot be ſevered by the Jury, if*the Jury find the Treſpaſs to be done by all at one time, as the 
Plaintiff hath ſuppoſed, Againſt which it was objected, That the ſame may be miſchievous a- 
gainſt the Defendant who lafi pleadeth ; for exceſſive damages by conſent between the Plaintiff and 
the tirſt Defendant may be found , with which the ſecond Defendant ſhould be charged and he 


' Thould not have any remedy for to relieve himſelf by Attaint, in as much as he is a meer firanger: 


to the iſſue, upon which the damages were aſſeſſed. - But it was reſolved, That in ſuch caſe he 
ſhould have an Actaint ; For although he be a firanger to the ifſue, yet becauſe that by the- Law he 
Is privy in charge , he ſhall havean Actaint 3 and therewith agreeth 44 Ed. 3. 7. adjudged in the 
point; and F, N, B.-107 a. accordingly; and in 44 E4. 3.6. In; Treſpaſs of Batcery there is a maxim 
taken , That in every caſe where the Enqueſt is taken by the Wife of the party , by the ſame En- 
quelt damages. ſhall be tryed by all. ' Vide ' Paſche, 9 H. 6. ret. 345. in the Common Pleas, Exg- 
neratio furatorumde damnis aſſidends in tranſpreſſione ſuper veredifio ſuo , eo quod pris aſſeſſs fut- 
rat per alium Juratorum verſos alios in le ſimul cum : But in Michaelmas , 39 H.6.1. inan Action 0 
Treſpals againſt many ( who had pleaded in Bar the laſt Term ) and one of them made detault, 
which was recorded there ; It is reſolved by-the. whole Court , That for ſaving of a Diſcontinur 


ance, a Writ of Enquiry of Damages ſhall be awarded 3. but none ſhall iflue, becauſe he gi be 
| | | contil- 
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contributory to the damages taxed by the Enquett, at the colis of the partics, it they find for the 


Plaintiff and if they;find againti the Plaintiff, then the Writ of Enquiry of Damages ſhall iſſue 
forth. And the reaſon that no Writ (hall iſſue torth at the firlt, to enquire of the damages; until, ec. 
is becauſe that if a Writ ſhall iſſue, and damages be tound, it is but an Enqueſt of Office, and 
not at the colts of the parties and yet the Enquiry (it it ſhould be Jawfull) ought to Crve fot all 
the damages 3 for the enquiry of them {hall not be twice, and the others who have pretended to the 
Engueſt, if the iſſue be found againſt them, ſhall be chargeable with thoſe damages which are found 
by. Enqueſt of Office; and if they be excetlive, they ſhould not, have any remedy, and yet no 
default is in them for they cannot have an Attainr, becauſe it is but an Enqueſt of Office: But 
in caſe when in 1reſpaſs againſt two, they plead not guilty feverally, and ſeveiall Venire facias 
are.awarded 3 the Enquelt which firtt paſſed, ſhall affeſs damages for all, and the ſecond Enquelt 
ſhall not aſſeſs damages 3, but he ſhall be contributory to the damages aſſeſſed by the firſt, notwith- 
ftanding he be not a party to itz and yet it the damages be excetive, he ſhall have an Actaiar, 
and fo no damages or miſcheif ſhall accrue to him in ſuch caſe. Vide 21 Ed.3.57., And there in 
the ſaid Book of 39 H.6. 1. Winſlade the Prothonotary faith, It had been a common courſe here, 
that ſo ſoonas one hath made default, to award a Writ of Enquiry of Damages againtt him: And 
according to the ſaying of Winſlade in 19 H.6.8. a Writ of Enquiry of damages is awarded in 
ſuch caſe, but againſt Law, as before appeareth, And further, 'in arreſt of Judgment it was mo» 
ved, That there was a Diſcontinuance againlt Jeffery Cobb, and:the. Diſcontinuance is not helped 
by the Statute of 32 H. 8. nor any other Statutez for the Judgment_is given upon confetfion, and 
not upon a. Verdict, Allo Jeffery Cobb is not party to the 1ſſue or the Enqueſt which: afſefſerh 
the damages. . Vide Mich. 1 & 2 Phil, & Mar. An ifſue joined betwixt. the Demandant and the 
Vonchee, is out of the Statute of 32 H. 8. and yet he was paity to the iſſue, . But it was reſol- 
ved, ;That the ſaid Ac did extend to the Caſe at Bar, becauſe that Feffery Cobb was party to. the 
Original; and one of.the Detendants in the Action 3 for the words of the Statute of 32 H. 8. are, 
Tf any iflue be tryed by oath of twelve or more indifferent men for the Plaintiff or Defendant, ot 
for the-party of the Tenant or Defendant, &c, © So that the Vouchee. is, out of theſe -words3 but 
Teffery. Cobh in this caſe is one of the Defendants, and ſo within the words of the Act, and a Ver- 
di& in this caſe is given, to which he is ſo privy, that he may have an Attaint. Alſo it was affr- 
med by all the Prothonotaries, and ſo reſolved, That after the Writ of Enquiry of damages awar- 


ded, there is no diſcontinuance after in the Common Pleas, betwixt the'Plaintiff and the Defen- . 


dant,. againſt whom the, Writ of Enquiry, &c. is. awarded; but the courſe is otherwiſe in-the 
Kings Bench; And fo it was adjudged between Tooly Plaintiff, and Priefton Defendant, Mich. 
29and 30 E/iz. in the Common Pleas, and afterwards affirmed in a Writ of Error in the Court 
of Kings Bench : But thete are divers preſidents in this Court, that in fuch cafe diſcontinuances 


have been. taken, which is a ſure way, E# abundans cautela non nocet, And afterwards in the 


caſe at Bar, Judgment was given for Sir Job Heydon- Plaintiff, for the Two hundxed. pound 


afſefſed,. &c.. againti all the Defendants; Upon which Judgment, a Writ of Error was-brought, ' 


' and all the ſaid payments were moved and debated again at the Bar, and at the Bench in the 
Kings Bench, and upon good conſideration the Judgment before given, was afhzmed by the whole 
Court. | 5 | _ 
Note Reader, in Mich, 28 and 29 Eliz. in the Kings Bench, Richard Gomerſal brought an At- 
on of Accompt againſt Fohy Gemerſal of. divers Receipts and Parcels; to all which, but to one, 
the Defendant pleaded to iflue (and to one parcel pleaded nothing) and the iſſues were found for 
the Plaintiff: And it was moved in Arreſt of Judgment, That the Plea was diſcontinued, be- 
cauſe he did not anſwer to Parcel, as it is agreed in 7 Ed. 4. 24. and 7 H.6. 5, &c. [And it 
was objeRed, That that. Diſcontinuance was not remedied by the Statute of 32 H. 8. Becauſe 
that no anſwer is given to one Parcel, and of Parcel the Plaintiff could not have Judgment ac- 
cording to his Deelarationz for of the Parcel to which no Anfwer was made, no Judgment can 
be given. ) ; 

- But it was reſolved, and fo affirmed in the Kings Bench, That the Statute of 32 H. 8. did ex- 
tend unto itz for it is thereby Enacted, That after Verdi found, Judgment ſhall be given, any 
Diſcontinuance, &c. notwithſtanding: And accordingly Judgment was given of fo much as was 
found by that Verdi. See Herlakinder's caſe in the Fourth part of my Reports, 

4: In the caſe at Bar; for as much as in Judgment of Law, theſeveral ſuries gave one Verdict 
at one time, the Plaintiff may have EleQion to, have Judgment De melioribus damnis by any of the 
Enqueſts, and che ſame ſhall bind all; but there ſhall be but wnica executio, Vide Mich. 10 & 11 
Hiz. Rot. 758. Hill, 17 Eliz. Rot. 1042. lib, intrat. 58g. ſea. 12. But in the caſcat Bar, in truth the 
greater damages were firſt taxed. Vide 19 H, 6.8. by Hody. 

5. It was reſolved, That. where no Treſpaſs, the Defendants plead feveral Pleas all tryable by 
one. Jury, and both the ifſues are found for the Plaintiff, the Jury cannot ſever the damages; and 
ifthey do, all the Verdict is faulty, as it appeareth, Hill, 43 Eliz. Rot. 1694. in the Common Pleas 
between After Plaintiff, and Willard and two others Defendants in Battery 3 one pleaded not guilty. 
and the other pleaded of his own affaultz and both the iſſues found for the Plaintiff, and ſcvera} 
; damages were given againſt them 3 and per Curiam it was not good. 

_ , Andin this caſe a Record was cited, by which it appeareth, That Edward Miles brought Treſ- 
pals ( which began in the Kings Bench, 7 Fac. Regis, Rot, 413.) againſt Richard Prat, Thomas Ri- 
ebardſon and Nicholas Babbs, tor breaking and entring of his Cloſe and Houſe at Nedeham Market 3 
and for taking and carrying away of a Cubbard of the; value of Forty ſhillings, with divers Deeds, 
Evidences, contained in the faid Cubbard 3 a Copper of the value of Forty ſhillings, a Lead of 
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the value of Ten pounds, and Forty yards of Wainſcot, of the value of Nine pound, to the 4... 
= of the ſaid Edward of Two hundred pounds, Nicholas Babbs pleaded not guilty general 
Thomas Richardſon to all the Treſpaſs, but the breaking and entring the Cloſe and Houſe, pleaded 
not guilty : Richard Prat to all the Treſpaſs but the breaking and entry of the Houſe, and takin 
and carrying away of the Cubbard and Lead, pleaded not guilty. As'to the breaking of the Cloſe 
and Houſe, Thomas Richardſon ſaid, and as to the breaking of the Cloſe and Houſe, and taking 
and carrying away of the Cubbard and Lead, Prat ſaid atio 102, and'pleaded in Bar a Statute 
Staple of One hundred and fifty pound, acknowledged by Miles to Thomas Prat, and thai the 
aid Houſe and Cloſe, and the ſaid Copper and Lead (inter alia)) were extended by force of the 
faid Statute, and by | Libevate delivered to the ſaid Thomas Prat, who died poſſeſſed and intef: 
Ratez and the Adminiſtration of the Goods and Chattels of the ſaid Thomas were committed 
to the aid Richard Prat; for which, the ſaid Richard Prat in his own right, and Richardſon 1 
his ſervant entred into the ſaid Cloſe and Houſe, and took the ſaid Copper and Lead, as the Goods 
and Chattels of the ſaid Richard Prat, by reaſon of the ſaid Adminiſtration : Miles replyed, That 
there was no Record of the ſaid Extent and Liberate remaining in the Chancery, Prat ang x;. 
chardſon rejoined; That there was ſuch a Record of the faid Extent and Liberate remaining jn 
Chancery, All theſe Pleas were entred Mich. 7 Fac. Regis, and day was given to bring the Reco;q 
apud Weſtm. die Mercurii proxime poſt Craſtin, Purification. beate Marie ſuo periculo; and alſo a Venire 
Facias was then awarded for tryal of the (aid iflues retornable the fame day. All which done Prat 
and Richardſon failed of the Record, whereupon it was awarded that Miles ſhould recover dama- 
ges, and upon that it was then awarded Venire facias tam ad triand, exitys predif. quam ad inqyi. 
rend, de damnis, retornable, Die Mercurii proxime poſt quindew, Poſche. ' And then it is entred jv 
ſuch manner, Poſtea continuas.inde proceſſus inter partes pred. de predid. placito per Furat. poſit. ink 4. 
ter eas in reſped, coram domino Rege, apud Weſtm, uſque diem Martis prox. poft Ofab. ſantti Mith, tan, 
prox. ſeqnen', Nifi Juſtic, domini Regis ad afſiſas in Com, predifto capiend, aſſign. prius die Matic 4 
die Julii apud Bury St, Edmandi in Com. predido per formam Statati, &c, Venerint pro difelf, Jy. 
ar, &c. "At which Aſſes all the Iſſues were trycd for Miles, and ſeveral damages aſſeſſed x; 
well for the Treſpaſs put in Iflue tryable per patriam, as for the Treſpals tryed by the Record; the 
which Verdi eras at the day in Bank was quaſhed, becauſe the Jury had _— the fiid 
damages ſeverally. _E# ghia Frratores pretitt. male ſe peſſernint in verdifto ſuo reddendo; Vetin 4 
cias de novo was awarded ; and upon the ſecond tryal, all the Iſſues were found for the Phintif 
and entire damages affefſed'for the whole Treſpaſs and Colts of Suit, in the whole atnounting 
One hundred and fifeteen pound twelve pence : And it was moved in arrcft of Judgment, 


was not any continuance 4 termino Paſche, 8 Jac. Regis, agar terminum Trivia. then following; | 


Nee ab eodem termino uſque diem Martis proxime poſt Ojabus Santi Michaelis ture nn ht 
And although there was a full Diſcontinuance in the caſe, and although the Tifiic of Ns tiike 


 &s not-within the Stature of 33 H.$. which ſpeaketh of the Verdi& of twelve or mort Indiffrent 


men: Yet for the Reaſons before rehearſed, Judgment was given for the Plaintiff, and therwirds 
a Writ of Error was brought upon that Judgment, ant the onely Error affigned, was the fid Dif 


continuance z but for other Errors not aſſigned, as it was openly ſpoken in the Caſe atBa, the 


Judgment given in the aid Caſe of Milef, was reverſed. | | 
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I an Attachment upon a Prohibition in the Common Pleas by Fobn Priddle, qui tam, te. againſt 
K. Thomas Napper, Gentleman, Proprictor of the ReQtor of Tintenhul in the County of Somerſet, 
and pleaded, That where One Robert Sherburn ali Whitlocks, late Prior of the Priory of St. Pe- 
#er and Paul the Apoltles, of Morntacute in the County of Somerſer,. ordinis Clunacenfit, Wis 
ſeifed of Two, and twenty Acres of Lahd, called 'Perins-bill alias Guilberts-bill in Timenbul in 
the ſajd County, and of the Reftory 'of Tintenhal, Eidem Prioratui pertin. & ſpeflan\, ac pot- 
cel, eiſdem Priorat, exiften. in his Demeſn., as of Fee in the Right of the ſaid Priory: And 
that the ſaid Prior and all his Predeceſſors, Priots of the ſaid Priory, before the Diſſolution of the 
ſaid Priory, were Rectors of Tintenbul aforeſaid , and had ever enjoyed the ReQory aforeſaid 
Simul &' ſemel with.the faid Two and twenty Acres of Land, In manibus ſuis propriis in jure 
Prioratus fii' predifti. ratione cujus idem nuper Prior & omnes predifi. alii Priores ejuſdem nup# 
Prioratis per totum temps prediftum ante prediium tempus diſſolutionis Pricratus illius, uſqne ad 
Fempus diſſolutionic, &c. Habuerunt & tenuerunt, ac idem- nuper Prior tempore diſſolutionis, Kc. 
Habuit & tenuit predifias viginti & duas acyas terre exonerat', acquictat”, & immunes de omnibus 
© omnimodis decimis, &c. And that the twentieth of March, Anxo zo. the ſaid Prior and 
Corent by their Dced enrolled in the Chancery, gave, granted, and ſurrendred the faid Priory, 
the ſaid ReQtory, Land, and' all the poſſeſſions thereof to King Herry the Eighth, his Heirs and 


Succeſſors 3 and that by force thereof, and of the Statute Anno 31 of King Henry the Eighth, of 


Difſcluti>ns, King Henry the Eighth was ſciſed of the ſaid ReQory, and of the faid Land in his 


Peireſn as of Fee, as in the Right of his Crown 3 and ſhewed the Clauſe of the Seacale ne 
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31 Hen. 8. of diſcharge of payment of Tithes' by force whereof, the ſaid King Henry the Eighth 
was ſeciſed of the faid Two and twenty Acrcs, diicharged of payment of Tithes, and conveyed. 
the Inheritance of the ſaid Two and twenty Acres to Sir Thomas Freke, and others z who 3g Eliz 
demiſed the ſame to the {aid Fohn Priddle tor Ninety and nine ycars, it three of his Sons or any 
of them ſhould ſo long livez and added their lives, and that the Dctendant Proprietarias Redorie 
prediie, Ge. before the Biſhop of Bath and Wells ſued the Plaintiff for Tithe-Corn growing ia 
the Two and twenty Acres of Land, &c. And the faid Thomas Napper to have a Conſultation, 
alleged a Grant by Letters Patcnts of Queen Elizabeth, in the ſecond year of her reign, of the ſaid 
Rectory to Rive and Evelin, and to their Heirs; and by mean conveyance, conveyed the faid 
ReQory to the ſaid Thomas Napper in Fee, and that he libelled for the ſaid Tithes, as was lawfull 
for him to-do. Abſque hoc quod predicius Prior & omnes predeceſſores ſui Priores. pred, nuper 


———__—_—— 


Prioratus & tempore cujus cont. memoria hominum no# extitit ante tempus diſſolutionis, &c. Nee 


non uſque ad tempus diſſolutions, &c. Habuerunt & tenuerunt predid, vigint. & duas acras terre 
exoncrat”, acquietat. Of immunes de omnibus & omnimodis decimi quibuſcunque ſuper predifi. vigint*-& 
duas acras terre quoviſinodo provenient*, &c. prout, &c. &*, hoc, &c. unde petit Judicium , 
& breve didi dumini Regis de conſultatione fibi in hac parte concedi, &c. Upon which, Iſſue 
was joyncd, and the Jury before the Jultices of Niſ; prius gave a ſpecial Verdict, That the Prior 
and his Predcceſſors, time out of minde, &c. untill the time of the Diſſolution, were ſeiſed of 
the ſaid Two and, twenty Acres of Land in their Demeſn;-as of Fce in the right of the ſaid Pri- 
ory 3 and that Thomas, late Prior of the ſaid Priory, was ſcifed of the Advowſon of the ſaid Church 
of Tinteabul in Fee in the right of his Priory : And he being fo f(ciſed H. 8. the Eighth day of 
May, in the Twentieth year of his Reign, by Letters Patents (the Exemplitication of the En- 
rollment of which he ſhewed forth ) De gratia ſua ſpeciali ac certa ſcientia & mero motu ſuis li- 
centiam dedit prefat. Thome tunc Priori nuper Prioratus, & ejuſdem loci Conventui & Succeſſoribus 
ſuis, quod ipſi & Succeſſores ſui diam Eeclefiam Parochialem de Tintenhul predifa, impropriare, 
conſolidare, incorporare, annefere, & unire, & eam ſic appropriat*, conſolidat. incorporat”, & unitam, 
in proprios ſuos uſus texere poſſintz with Proviſo to endow a Vicarage, and that a competent 
annual ſum ſhould be diſtributed to the poor, with uſual #0# obſtante: And that John Biſhop of 
Bath and Wells, Ordinary of the faid place, 4 Sept. 1529. by Indentures triparite, viz. One part 
ſealed with the Seal of the Biſhop, the other part ſealed with the Seal of the Prior and Covent 
of Bath ( which confirmed the (aid Indenture) and the rkird part fealed with the Seal of the 
Dean and Chapter of Wells (which alſo confirmed the ſaid Indenture) Eeclefiam parochialem de 
Tintenhul dice noſtre Dioceſis & ſui, Patronatus (ut aſſerunt) difis Priori & Conventui + Suc 
Ceſſoribus ſuis  & domui ſive Prioratui ſuo predic. cum conſenſu pariter & aſſenſu metuendiſimi in 
Chriſto .Principis 5” Domini Henrici Ofavi Dei: gratia, &c. Authoritate 4oſtra ordinaria anneGi- 
my, appropriamus. & unimus per preſentes , ita quod cedente vel decedente Refiore cjuſdem ' Ec- 


_ clefie Parocbialis qui nunc eſt, -ſex aliter ipſa Eccleſia quoviſmodo vacari contigerit, liceat ipſis Prio- 


ri Conventui ſuiſque Succeſſoribus per ſe vel per alium ſeu alios ipſorum nomine poſſeſionem difie Ec- 


[dlefie Parochials authoritate propria intrare, &c. Et in.proprios uſus convertere & imperpetuum re- 
tinere; With Endowment of a Vicarage, and proviſion of a yearly Penſion to the poor : And 


afterwards the then Parſon of the {aid ReRory -died, after whoſe death the faid Thomas, Prior 


of the faid Priory, did enter into the ſaid ReQory,” and was as: well of the ſaid Rectory, as of 


the ſaid T'wo and twenty Acres of Land ſciſed'in'his Demelſn; as of Fee in-right of the ſaid 


Priory. And afterwards, the {aid Thomas Prior, ,djed, and Robert Prior, ſucceeded him, And 


that the ſaid Prior Thomas, and Prior Robert, all times after the ſaid Approbation held the 


ſaid Rectory with the ſaid Two and twenty Acres. of Land in, their own hands Simwul & ſemel, in 


the right of his Priory, and found the Surrender of the faid Priory.z and that the ſaid King Henry 


the Eighth, the Four and twentieth day of July, Anno-36 H. 8. by Indenture under the Seal of 


the Court of Augmengzations, demiſed the ſaid Rectory to William Petre, Door of Law for One 
and twenty. years, who afligned the. ſame oyer to--Edward Napper; and that no' Tithes were paid 
untill the ſecond year of the reign; of: Queen Mary, and then the ſaid Edward Napper had a fen- 
tence in the Court, of Audience; apaintt one; Thomas: Guil;;+ then Farmer of the ſaid Two 'and 
twenty Acres 3 and that after. the: ſaid: ſentence, untill the Eighth year of Queca Elizabeth , 
.Tithes were paid of the ſaid Two: and twenty Acres; and conveyed the ſaid Rectory from King 
Henry the Eighth, :by. mean conveyance to Queen, Elizabeth; and by the faid Letters Patents, and 
by diverſe mean Conveyances to Napper. Et utrum ſuper tota materia, &c. Pred. Robertus nuper 
Prior & omnes predeceſſores. ſui Priores ejuſdem a'tempore cxjus cotra??} &&c. Ante tempus diſſoluti- 
ons, &c. Nec. non uſque .ad tempus diſſolutionis,-&0g.  , Habuerant- & tenuerunt predig. 22 acras 
terr* exonerat”, acquietat”, & immunes ide omnibus; & omnimoda decimis quibuſcunque, &c. Fura- 
tores, penitus ignorant;..(.+ petunt adviſamentum Curie in premiſſis, & fi, &c, And this calc was often=» 
times argued at.'the. Bax by the Serjeants, and now this Term it' was argued at the Bench. And 
Un this caſe theſe points were reſolved» - 1 .2ad | | 

-\-T That the Information upon. wiich the Prohibition was granted, was ſufficient in matter : 
For although that every Pariſh Church is ſuppoſed-to. be Prefentative, and the Incumbent ought 
to come in by admiſſion, inſtitution, and induction 3 yet the Plaintiff in this cafe. may preſcribe, 
That the Prior .and: his Predeceffors, &c, time out of minde, &c. have been Rectors of the 
ſaid Church 3 for the ſame doth amount, That' the ſame was Impropriate, @:c. and the begin- 
Ding of a thing done, time out of minde, cannotbe known, viz. Whether it came by Union 
or Appropriation; and therewith agreeth 21 Edw. 4. 65.4. Where in Treſpaſs for taking of 
certain Cart-loads of Beans at Bodman azainſt the Prior of Bodman, the Defendant faich, That 
WY : 'O0000 2 the 
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the Beans were growilg in a certain place in B. in the Pariſh of B. of which Pariſh he js perſong 
imperſonata, viz. Incumbent and he was driven to ſhew how he came to the Parſonage foe 
which he allcdged title by preſcription, and how the Corn was ſevered from the nine parts, anq 
that he took it, and the fame was allowed for a-good title to the Rectory : Wherefore as to this 
point, the Information was reſolved to be good 3 but the addition of the Impropriation hag made 
it without queſtion. Alfo it was holden, That the Conclution of the preſcription of the unit 
viz, Ratione cujus, the Prior held the ſaid Land diſcharged of Tithes, was not formal ; for jp mu 
by the unity (as it ſhall appear after) the Land was not diſcharged of Tithes, but of Paymen: of 
Tithes3 and fo are the words of the Statute of 31 H. 8. (as alo ſhall be after ſhewed) But yet j; & 
meth, that for as much as the preſcription it ſelf is well alledged in ſubſtance, fo as the foundation of 
the prohibition is well, that the miſprilion of the concluſion, and conſequence thereupon, ſhay , Fr 
be a cauſe to grant a Conlultation. 

2. That the Defendants Plea Pro conſultatione habenda (for he is in a manner an Agr) was 
inſufficient, becauſe he hath traverſed a thing not traverſeable, for the preſcription of the _ 
ought to have been traverſed 3 and not the concluſion, viz. Ratione cxjus, and that fo, Sow 
cauſes3 one in Logick, The concluſion of a Syllogiſm cannot be denied, but the Major oy Minox 
propoſition 3 ſo the ſame holdeth in Law, which-is the perfection of Reaſon: And therefore in 
Precipe if one plead, That the Mannor of D. is Ancient Demeſn, and the Land in demang is 
parcel of the Mannor, and fo Ancient Demeſn 3 the Demandant cannot ſay, That the Lang ;, 
demand is not Ancient Demeſn, for the ſame is the concluftion upon the precedent propoſitigns 
viz, The firſt, That the Mannor is Ancient Demeſn; the ſecond, That the Land in demang "s 
parcell of the Mannorz for Sequitur concluſio ſuper premiſſis, and therefore it cannot be denied; 
and therewith agreeth 41 Ed. 3.22. 48 Ed. 3. 11. and many other Books ; So in the caſe at Bzr; 


- the Major. Where there is a perpetual unity of Reory and Land therein, untill the time 


Diſſolution, &c. there the Land is diſcharged of Tithesz but here hath been a perpetual unit x 
the Rectory of Tintenhbul and the Two and twenty Acres; Ergo, the Two and twenty Acres xe 
diſcharged of Tithes; this concluſion cannot be denied. Secondly, It is not onely a conclufgn, 
but a-concluſion of Law 3 and matter in Law ſhall not be put in Tfſue to be tryed by the Countrey; 
for the Rule is, @xod quiſque norit, in boc ſe exerceat, and therefore, Sicut ad queſtionem faili yy 
reſpondext Judices, ita ad queſtionem Juris non reſpondent Furatores : and if the Jury take upon them 
to know the Law, and do miſtake the Law, the Judges of the Law ſhall give Judgment upon the 
ſpecial matter, according to Law, without having regard to the concluſion of the Jury, who oupht 
not to take upon them the Judgment of the Lawz and therewith agreeth, P/o. Com, Any Topy- 
ſhend's Caſe. Vide 5 Hen. 7. Carew's Caſe. 9 H. 6.38. 13 H.7.22, &c, And the Lord Buk- 


 tey's caſe. Plo. Com. 230. One pleadeth a gift to King Henry the Seventh, and to the Heirs-males 


of his body , virtute cujus he was ſciſed in Fee; the other confefſeth the' gift, wvirtute cw he 
was ſeiſed in Tail, and no traverſe to the virute exjas, for the concluſion is the concluſion of the 
Law. 

3. The Iſſue is not well joyned. Firſt, Becauſe the matter of the diſcharge is by reaſon of 
unity, which is by force of the Statute of 31 H. 8. and not- by the Common Law ; and Ifue 
is joyned upon a diſcharge by the Common Law, viz. Preſcription in the Prior and hisPredecef- 
ſors to hold the ſaid Two and twenty Acres of Land diſcharged of Tithes, with a diſcharge by 
the Common Law. Secondly, Every Ifſue ought to confiſt upon an Affirmative and Negative, and 
here is not any Affrmatve 3 for that which cometh after the ratione cxjus is not alledged affirmative or 
poſitive, but as a conſequence upon the precedent matter. Vide $ H. 6.6. 36 H. 6.15. 9 Ed.4. 36. 
6 H.7.5. And therewith agreeth the Reſolution of the Judges in the Biſhop of Canterbury's Caſe, 
in the Second Part of my Reports, So that here is not any Iſſue joyned of any matter alledged in 
the Information. Et | A We” ie 

4. Upon the Verdi& divers points were moved at the Bar. Firſt," Tf*the' ſaid Appropriation 
(as it was found) were good, ot not. Secondly, If it were-not gobd by the Common Law, 
if the Statute of 35 Eliz. cap. 3. hath ſupplied the ImperfeRion of it, or not. Thirdly, When | 
the Jury finde ſufficient matter to the Bar' Parſon of the Tithes , which was' not parcell of 
their Ifſue, nor within the Iſſue, if without regard: of this matter a conſultation ſhall be granted. 
Fourthly, If by the ſaid Impropriation and Unity, fo ſmall time before the diffolution, which could 
not be above nine or ten years, it ſhould be ſuch a diſcharge of Tithes as is intended within the 
Statute of 31 H.$. . » -! 03ct &\ 63 Ty 

As to the firſt, it was objeted, That the ſame Impropriation was void for two cauſes: 
7. Becauſe the King hath given Licence of Impropriation of the Church of Tixtenbul, by words | 
of the Preſent texce, where it appeareth at the'time of the Licence given, there was an Incumbent 


then of the ſame Church; ſo. that no Appropriation could be made in preſenti, but is fate, by 


ſpecial words to take after the death of the-Incumbent. - ' For -as no Appropriation can be made 
of a Church which is full of an Incumbent, but in ſpecial manner to take effeR after the death of 
the Incumbent : So the Kings Licence ( without which the Appropriation cannot be made) ought 
to be ſpecial alſo otherwiſe the King is deceivedin his Grant, and by conſequence the Appropri> 
ation is void 3 and thatino Appropriation can'be made without the Kings Licence, vide Sir W illiam 
Ethingham's Caſe, in 17 £4. 3. 39.'and Plo. Com. in Grendon's Calc, fol. 493.b. And- that in'ſuch 
Caſe the Appropriation ought to be made in, which ſpecial manner appeareth in Grendon's Caſe, att 

in 5 Eliz. Dyer 244, The ſecond-cauſe was, That the Appropriation in the Caſeat Bar, was made 
to rake cffc& in poſſeſſion, and not in ſuch ſpecial manner after the death of the Incumbent, as ap* 
pearcth before it ought by the Law, : # ; TS w : _ 
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But it was reſolved, The Appropriation was fſufhcient in Law : For it is true, that the Li- 
cence is general, and therefore it ſhall be taken in ſuch ſenſe, that it may take effeq, and that is 
to be appropriated after the death of the Incumbent: And when the Letcers Patents may be taken 
to two intents-good, in many caſes they ſhall be taken to ſuch intent as is moſt beneficial for the 
King but if Letters Patents may be taken to one intent good, and to another intent void z then 
for the Kings Honour, and for the benefit of the Subject, they ſhall be taken in ſuch manner, that 
the Kings Grant ſhall take effect 3 for it was not the Kings meaning to make a void Grant; and 
cherewith agreeth 21 Ed. 4+ 44+ and Roger Ear] of Rutland's Caſe, in the Eighth Part of my 
Reports, and in the Lord Stafford*s Caſe, in the ſame partz and the Cafe of Sir Fohy Molins, in 
the Sixth part of my Reports 3 and the Lord Chandos Caſe, in the ſame Partz and the Earl of Cum- 
berland's Caſe, in the Eighth Part of my Reports: And fo it was rcſolved to the principal Caſe, 
That the Licence ſhall be taken to this intent, to take cffeQ after the death of the preſent Incum- 
bent; and ſo much the rather, becauſe the Letters Patents were Ex certa ſcientie (+ mero mo- 
ty, and therewith agreeth a Record in the Book of Entries, tit' quare impedit, diviſion” Ap- 
propriation, Where the Licenſe of Appropriation was genera], and the Appropriation of the death 
of the Incumbent in- theſe words, Volens & concedens ut cedente vel decedente ipſius Ecclefie nunc 
Reftore , quod preditius Abbas & Conventus ejuſdem Eccleſie corporalem poſſeſſionem apprehende- 
derent, ac frutjus, proventus & obventiones perciperent & libere haberent, And ſee the ſame Book, 
tit, Droit 1. 

As to the ſecond cauſe, the ſame is miſtaken for it appeareth by the Inſtrument of Appropri- 
ation found within the Record, That it was by expreſs words to take effe after the death of 
the then Incumbent, Ita quod cedente vel decedente Refore dice Ecclefie qui nunc eft, &&c, - Another 
reaſon was added, That in as much as always the Kings Licence of Appropriation is made to the 
Body Spiritual, to which the Church ſhall be appropriated, and not to the Biſhop, &c. And there- 
fore it ſhall be preſumed, that they would obtain the ſame in ſuch form that it ſhould avail them. 
Alſo the Licence of Appropriation is alwayes generall, and fo are all the preſidents; for although 
the Rector be alive at the-time of the making of the Licence, he may dye, or relign, &c. before 
the Appropriation. | 

As to the ſecond point, admitting the ſaid Appropriation had been void , 'it was objected, 
that the Ac of 35 Eliz. hath made it good; For thereby it is enacted and'declared, That all 
Mannors, Lands, Tenements, and Hereditaments, which at any time heretofore were the poſſeſ- 


fions of any Abbey, Monaſtery, Priory, &c. which after the ſaid Fourth day of February, in the + 


Seven and twentieth year of the Reign of King Herry the Eighth, were granted or conveyed, or 
mentioned to be granted or conveyed, in or by any Letters Patents whatſoever, made by the ſaid 
late King Herry the Eighth, to any perſon, &c. were and ſhall be reputed, taken and adjudged 
to have been lawfully and perfectly in the actual and real poſſeffion of the faid late King, his Heirs 
and Succeſſors, at ſuch time.as the ſame were granted by the ſaid late King. And'where it was 
anſwered by the Plaintiffs Council, That the ſaid Act of 35 H. 8. extended onely to Letters Pa 
tents made onely by King Hexry the Eighth; and'the Letters Patents in the Caſe at Bar; were made 
by Queen Elizabeth: And ſb out of the faid Ad of 35 Eliz. it was reſolved; That'in truth the ſaid 
A& of 35 Eliz. did not extend to this Caſe, but not for the Cauſe alledged by the Plaintiffs Coun+ 
cil: For although it is true, that Queen Flizabeth granted the Inheritance of the ſaid Rectory, yet 
itappeareth by the ſpecial Verdi&, That King Henry the Eighth by his Letters Patents indented, had 
demifed the ſaid ReQory to William- Petre, DoQor of Law for One and twenty years3 and the At 
of 35 Eliz, doth ena, That all Mannors, Lands, Tenements,, and Hereditaments,' mentioned tobe 
granted, or conveyed by any Letters Patents whatſoever, made by King Henry the Eighth, to any 
perſon or perſons, Bodies Politick or Corporate, ſhall be reputed, taken and-adjudged: to haye 
been lawfully and perfe&ly in the actual and real poſſeſſion of the ſaid late King, his Heirs and Suc« 
cefſors3 in which purveiw four things were obſerved. | JEN 
X I, The favourable penning of it; viz. Mentioned to be granted, although in effe& nothing paſſeth 
y the Grant. NEQUINEL 16:14 | 26 20M - £740 1.2 0 4B G: 14-5 
+2, The generality of the words 3'firft, concerning the quality: of the Letters" Patents, vis. In 
or by any Letters Patents'whatſdever, -be they under the Great Seal, the Exchequer Seal, the Court 
of Augmentation Seal, the Dutchy Seal, &c. - Secondly, concerning the Eltate-or Intereſt which 
is mentioned to paſs by the Letters Patents, whichyis left at largs, and'is not reſtrained to any in cer- 
tain: And therefore if the Letters Patents purport-a Grant for-life; or for years;>the- Statute hath as 
great operation,” as to the'/purview of the AQ; as if the Letters Patents had purported a Grant of the 
Lan4 in Fail, or in Fee. TORT ETC ITO LIONS | 
- 3. The generality of 'the Purview; for it doth not extend onely'to: make the Grant good, but to 
'veli:the Mannors,” Lands, Tenements, and Hereditaments; of the late Abbots:&c. inthe auall and 
real poſſeſſion of King Henry the Eighth. - + {4 _—_ : od 45? pv ir2g 
! 4/:Not onely in King Henry the Eighth, but to: hitn, his Heirs, and Succeſſors: So that Lands 
ſhall'Be as well veſted in the King; his Heirs; and: Succeſſors, when the King/granteth the Land 
for life or years, as where he granteth it in Fee-taijl or Fee-fimple 3 and fo thePurview doth extend 
to three other Caſes. * I B00 2-4 TER 2 BL | "2 
© Firft, Where any ſuch Laws, Tenements, 'or Hereditaments, came to the hands or poſſeſſion 'of 
the late Kings Henry the Eighth. _ Jortf Ss JETT 
' Secondly, Or which were put in charge to, or'for his Highneſs in his Court of Exchequer, or 
any other Courts of his Majefties Revenue. 3; = 
Thirdly, Or by any Auditor, or other Officer of the faid late King and in every of theſe 
. ©0000 3 | Caſes 
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2 be 


. by preſcription; [time ont of mind by the Commpn,Law, but by the Statute of 31 


fore, and the Cauſes. and Reaſons of the Reſolution thereof,  , It was long time jn 31! the Courts 


Caſes the Purview hath as great operation, as in Caſes of Lettcrs Patents, as to vett ſuch Lands 
Tcnements, or Hereditaments in the King, his Heirs or Succcfſors. 3 
But yet it was reſolved, That the ſaid Ac of 35 Eliz. did not extcnd to this Caſe For-the 
Purview hath a qualification or reſtraint which hath not been * mentioned before at the Bar: 
and that is, That in the ſaid four: Caſes, ſuch Lands, Tencments, and Hercditaments, ſhajj hy 
ken, and adjudged; in the actual and real poſſethon of the ſaid Jate King, his Heirs ang 
Succeſſors, at ſuch time as the ſame did fo come to his Majettics hands or poſſciſion, or were ſp 
put in charge, or granted, Or conveyed by the ſaid late King as atorcſaid ( then cometh the quali. 
cation or reſtraint) notwithſtanding. Firſt, Any defe&, want, or inluthciency of, or jq _ 
Surrender, Grant, or Conveyance of the ſaid Mannors, Lands, Tenements, or Hereditaments Fd 
any part thereof to the ſaid late King Henry the Eighth. Secondly, Or any othcr matter or cauſe 
whatſoever, by which his Highneſs was or might have been entituled to the ſame: So that the ſc 
ind Purview of the At was to veſt in King Henry the Eighth, all the Lands, Tenements, and 
Hereditaments, which Abbots, &c. had, notwithttanding the detects atoreſaid : But if the iq Ap- 
propriation were void, and was not given to the Ring by the Statute of Monaſfierics, then the 
Prior of Montacute in the Caſe at Bar, had nothing in the ſaid Rectory, but the Adygwpg, 
onely, and Jus preſentandi: But yet the ſaid Act of 35 Eliz. is of great uſe. and effe&, Fyy j, 
as much as the Statute of 31 H. 8. gave not to the King any Monalteries, Priories, &c, but one- 
ly which had bcen ſurrendred, granted to the King, &c. or were diſſolved z or which ſhoulg 
be ſurrendred, granted, &c. or diſſolved. This A& in the ſaid four Caſes hath ſupplied the ge. 
fe& or want of a Surrender, Grant, or Conveyance, alſo of an inſutkcient Surrender, Grant, or 
Conveyancez fo that be there any Conveyance to the King, or not; and it any be, although it 
be inſufficient, the ſaid Lands, Tenements, and Hereditaments,. arc actually velicd in the King 
his Heirs and Succeſſors. Secondly, If the Abbot, Prior, & c. had been difſeifed 3 or in any other 
Caſe, where an Office, Scire facias, Sciſure, &c. was requilite to velt the poſleflion in the King z 
there the latter words, viz. Or any other matter or cauſe whatſoever, by which his Highneſs wig 
or might have-been entituled to the ſame, did ſupply all fuch means by which the King mighthaye 
been lawfully entituled, and put in acual poſſctſion. Vide 33 Hen. 8. Brook, tit. choſe in Adi. 
o# 14; The Queſtion there rnade where an Abbot, &c. was deſfciſed, well. explained and reſy}yeg, 
But although- that there be defe& in the Appropriation, yet (it. the Rectory be in reputation ap. 
propriate, : and fo hath been uſed) the ſame is given to the King by the Statute of 27 Hen, 8, of 
31 Hen. 8. And. therefore in 19 Eliz. in the Dean of PauPs Caſe, it was adjudged in the Kings 
Bench, That a Chantery or Colledge in reputation, and not in Law, was given to King Edwyrd 
the Sixth, by the Statute of 1 Ed. 6. within theſe words, All and all manner of Chanterics, Col. 
ledges, & c. 27 June, Anno 29 Eliz. inthe Chancery, upon an Aid Pryer of the King, by thecouſt 
of the Common Law;z the Caſe was between the Lord St Fob, Plaintiff, and the Dean and Chaps 
ter of Gloceſter, Defendant, for the Parſonage Impropriate of Permark in the County of Glamingan, 
becauſe that the Patron (who. before the Appropriation, had: granted the Advowlſon to the Body 
Ecclcliaſtical,;to;which the Appropriation was made) in Auxo 18 Rich.'2. was but Tenantin Tail, 
and yet -it ahwayes-continued: as-a;Church appropriate, It was Reſolved, by Sir'Thoma Bromley, 
Lord Chancellpur of England, Gilbert Gerrard, Maſter of the Rolls, Shute and Yindbom ultices, 
(which the Loxd:Chancellour,in, that Caſe affociated untohim) that-that Rectory in Reputation was 


reputed, ta 


given-to the-King,:by the Statute of -Monaſteries,  - 7 I iget boy's and ll 
- Another-Caſle was Trix. 30 Eliza in the Exchequer Chamber, between T. Grimes and H, Smith, 
forthe Parſonage of -Bulbenham, in the- County of Leicefter, which Anno 22 Ed, 4. was app10» 
priate to, the Abby .of -Swlby; :and .no Vicarage £ndowed there, &c. according to the purview of 
the Ads'of 4 H,4-12» 15 R. 24 6, But there had continueda, Vicar in Reputation, andthe Rectory 
continued alfa as-appropriateds. and it was xcfolyed,. That that ReRory was giyen to the King by 
the Statute of Menaevics, boez9dec 3g agnithtng 1 avant Uk 
; Hill. 4:Fac.cir.the Chancery, between Bedel: and, Bear, for. the Church of Kumboalton, which was 
appropriated in 4x. 40 Ed. 3. and the defe& was, That Hwumpbrey de Bobun, Earl of Here: 
fard, (who: grarted: the. Adyowyſon of theifaid:;Gbuxcb ro:the Body Eccleſialtical, to which the 
Appropriation was:made): was but Tenant-in Tail z - and; tcfolved: clearly, That it was given i0 
King Henry the Eightly by: the Statute of\Monaerics: ©, '..- 


— 


.-»Note-Readez:To:the Statute of Monakterics there: is a faving of Rights, &c. but the Founders, 


DPanors, &.. axe. excepted quit of theiſaving 31 fo they are bound; bythe Body of the AR. 


+:As to.the third-peine,: :upon-the Yerdids:(j6iwas:xc6olved;, That for. as much as.the elpecial 
matter found by the Jury, was not parcel of their charge, nor pertinent to the, Ifſue, ( Wo el 
'That the dpecialmatter had; been(fablicient to have barced?thePlajatiff of the Tiches) ſhall-not bc 
xegardes ; -far:the-party-grieved hereby. canner; have.an Attaints.nor the Witneſſes puniſhed. for 
perjury by the Statute of 5 Eliz. becauſe the ſaying of the Jury, . nox the Teſtimony of the, Wit- 
akcſſes was not :material co 'the Kſuds f& that; in-as much;as rhe, Ifſue.is joyned; upon ogg 
the. iBrior, and; his Predeceſſorsy.to-hold the ſaid: Two and; twenty Acres diſcharged of Titnes, 
time out of mind, 6; they cannog-give in,exidepce an Unity, gf the Reftory and Land for ten 
years onely 3. that if any colour ſhould be, that the ſame ſhould be a diſcharge, _it is "i due 
for the inſufficiency and inipertinency of the points and parts of this Prolix. Record, the other 
Jattices did: nat; "hors the an ds Verdict.” But be Cheif Jutlice (for the: better 
direction of this and the other lik Caſes) did declare how that the point had been reſolved. be- 


af 


Parr XI. Priddle and Napper's Caſe. | 
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at Weſtminſter, a great Queſtion upon the ſaid breach of che Statute of 31 H.8, and the cauſe of the 


doubt thereof-Rood npon two conſiderations. 
1. Upon the conſideration of the Nature and Qualities of Tithes before the ſaid AR. 


2, Upon the words and purview of the Branch of 31 H.s. 


-Andas' to the firſt, Quota pars, that is, Decims pars, which we call Tithes, is an Ecclefiaſti> 


tal Inheritance Collateral to the ſtate of the Land, and of their proper nature, due onely to'an 
Eccleſiaſtical perſon by the Eccleſiaſtical Law; and therefore no unity of poſſeffion can either 
extin& or ſuſpend them, but they notwithſtanding any unity,” do remain "in efſe : So that they 
may be demiſed or granted to any Spiritual man, nowithftanding any ſuch fuſpenfion, Tithes 
are more Collateral to Land then a Warren, which the owner of the Land hath-in it: For by 
the Feoffment of the Land without excepting, of the Warren, the Warren is extin&, as it is holden 
in 35 H.6. 56. But if a Prior who hath a Parfonage impropriate, infeoffeth another of parc 
of the Glebe, yet he ſhall have Tithes againſt his own Feoffment, as it is holden in 42 Ed. 3. 13.'a. 


And they are not like to a Leetz and yet if the Lord of a: Leet purchaſeth Lands withinir, his | 


Leet is not ſuſpended, nor (if he 'make a Feoffment of the Land) his Leer is not extin&; as it*is 
holden in 7 Ed. 2. tit. Avowry211, Andin $ Ed. 2,ibid;212, But he hathan Inherirance by the 
Common Law in the Leet, which is diſcendible, and which he may grant 'over to- whom he 

leaſe': But ſuch Inheritance a Lay-man cannot have in Tithes by the Common Law, neither 
ſhall they paſs by ſuch words as-Temporal Inheritances ſhall paſs. And therefore Mich. 31 & 32 
Eliz. in a Prohibition betwixt John Parkins and Thomas Hinde, Parſon of Babington inthe Coun- 
ty of Somerſet, the Caſe was, That the ſaid Parſon by Deed indented, did' Leaſe his"Glebe; 
Cum omnibus proficuis & commoditatibus eidem ſpefantibus for Ninety and 'five years,  rtridritis 
rent Pro omnibus exaGitionibus & demandis quibuſcunque difie Reforie pro clauſo peedifio ſpec- 
zantibus, and the queſtion was, if the Leflee ſhould have the faid cloſe diſcharged of Tithes, 
during the Term: And it was reſolved by the whole Court, That the Tithes ſhould not paſs by 
ſuch generall words and as they are Tithes not ſevered, they are meer Ecclefiaftical ; for the 
ſubſtraRion of which, no remedy lieth by the Common Law. If a Parſon purchaſeth Lands 
within his Rectory, and leaſeth his ReRory 3 the Leſſee ſhall have Tithes of the purchaſed Lands, 
and therewith agreeth 30 H. 8. Dyer 43.-Vide 32 B. 8. Brook,, tit. Diſmes, Then in as much, 
that if Tithes be confidered of themſelves, before the ſeverance of them, they are meer Eccle- 
fiaſtical, and fo Collaterall: to the eftate of the Land, that no unity can extinguiſh or ſuſpend 
them, but notwithſtanding ſuch unity, they remain #» eſſe: "Then the words of the AR art to be 
conſidered, which are, That as well the King, his Heits and Succeſſors, as all and every ſuch per- 
ſon and perſons, their heirs and affigns, which have or hereafter ſhall have, any Monaſteries, Par- 
ſonages appropriate, or other Hereditaments, &c. ſhall have, hold, retain, keep, and enjoy, 
all the ſaid Parſonages appropriated, &c. Houſes, Lands, Tenements,- and other Heredica- 
ments, &c. diſcharged and acquitted of payment of Tithes, as freely and in as large and ample a 
manner, as the ſaid late Abbots, Priors, &c. had, held, occupied, poſſeffed, uſed, retained' or 
epjoyed the ſame at the days of their difſolutions: And upon theſe words, 'For as muchas the 
"unity doth 'not difcharge nor ſuſpend the Tithes, - but that they were imeſſt> at the time of the 
*diffolution : And foff as much alſo as theſe words ( difcharge ahd acquir ) imply 4Quall-im- 
munity and freedom 3 and that the King and his Patentecs have not"them diſcharged 'and 
acquitted, but ſ#b modo, viz, In as large and ample manner, &c. as the faid-fate Abbots; &c, 
" "And the. ſaid late Abbots held not the ſaid Lande in caſe of Unity diſcharged, but"*chargeA 
with the payment of them 3 for theſe cauſes ſhortly, it was'doubred, If the faid At ſhould ex- 
tend to the Caſe of a perpetual unity 3 and it was urged, That if the faid Att of 31 H.8. incaſe 
'of perpetuall unity ſhall difcharge in reſpe& of it the Land-of Tithes, it ſhould be wrongs and 
'as it is {aid in Plo, Com. in the Earl of Leiceſter's Caſe, The Parliament is'a Court of moſt hip! 
"Honour and Jultice, of which none ought to think a diſhonourable thing. ' And the Dofiour and 
Student, fol. 164. cap. 55. It cannat be intended, That a Statute which'is made by Aathority-of 
the whole Realm, as well of the King, and the Lords Spiritual and Temporal,” as of aH the Com- 
mons ſhould do any thing againſt Truth, &c. And Forteſcxe. c.8. Prudentid etiam & ſapientiane- 
ceſſario (tatuta hujus regni referta putandum eſt, dum non unius aut centum ſolim conſultorum vireram, 
ſed pluſquam trecentorum elegorum hominum, quali nnmero olim Senatus Romaitorum regebatur, ipſa 
ſunt edits, | ; a | 

- But at length upon great deliberation, it was refolved and adjudged, "That a perpetual unity, 
time out of mind, Oc. till the difſolution ſhould be prima facie a diſcharge of the Land of payment 
of Tithes by force of the ſaid branch of 31 H.8.' for divers cauſes. | 

. IT. The Statute doth not ſay diſcharge of Tithes, but difcharge of payment of Tithes, and 
. divers other Reaſons, the cheif of which was, For the infinite impoſſibility, and impoſlible infittite- 
neſs; fo that ſuch immunities and diſcharges which Religious Houſes had before of memory, can- 
not be known. And expreſly it was reſolved, That generall Allegation of Unity at the time of- 
the Diſſolution, &c. . without adding, That it was perpetual], was not ſufficient: And although 
that it had been a perpetual unity, yet if the Farmers of the Lands of the ReQory had paid Tithes 
before the diffolution, then the intendment and preſumption of Law, upon the perperuat unity, 
failed: And all this you may fee in the Archbiſhop of Canterbury's Caſe, in the Second Part of 
Ty Reports: and divers Judgments-and Reſolutions there cited. So that fach unity which is 


within the ſaid branch of the A of 31 Hen. 8. ought to have four qualities. 1. Such unity ought 


to be juſts, righfull and not by wrong. 2. It ought to be egualis, viz. Fee in the one, and the 
otherz For if the Abbots, Priors, &c. have held by abuſe, time out of mind, &c. the ſame is 
| not 
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not an unity within the Statute. 3. It ought to be perpetual,. time out of mind, Ge, wh 
ought to be /ibera, free of payment of any Tithes : But if their Farniers at Will, for years, &% 


have paid Tithes to them (as hath been ſaid) the unity perpetual will not ſerve. - But it wa 
asked, What it the Appropriation were made in the times of Ed, 4. H. 6s. H.4. R. 2, Ed. \ Ge 
and yet in Law, within time of memory 3 and unity had continued trom the time of the Ap. 
propriation untill the diſſolution, and Tithes were never paid, neicher by the Abbots, &c. of their 
Farmers: Should not the Statute extend to theſe cauſes? And it was anſwered, No, upgp the 
point of unity 3 For if he will have aid of the Act of 31. Hez. 8. the unity as hath been faid 
ought to be perpetual. But in ſuch:caſe, here may bealledged the ſaid branch of the Atofz1Hg 
concerning the diſcharge of payment of Tithes, &-c. and that the Abbots, &. time out of time, 6, 
untill the diffolution; have held the Land. diſcharged of Tithes as he may well preſcribe by the 
Cummon Law) and give ſuch evidence, -that he may approve it: And foif in truth, che Land be 
diſcharged, he hath ſufficient; remedy ;tq relieve himſelf. Sce the Biſhop of Wincheſter, Caſe,.in 
the Second Part of 'my. Keports; But if the Abbey or-Priory, &c. were tounded. within time of 
memory, there he cannot preſcribe at all. And fqraſmuch as in the principall calc, .the APproprj- 
ation was made -in,20 H. 8. ſo that it appearcth to the Court, that betore that time the Ty q1q 
twenty. Acres were charged with Tithesz for of Common! Right, Tithes ought to be paiq; Few 
that:cauſe the Cheif- Juſtice did conclude, That the T'wo and twenty, Acres were as this caſe ig 
chargeable with Ticthesz bur if the parties be not herewith ſatisfied, they may. begin again: For jn 
as much as the Information, as it is reſolved, is good 3 and the Plea, Pro conſultatione baheyd, ,j_ 
together inſufficient 3 and the Verdict impertinent tothe Ifſue, they would not grant a conlultation; 
and thereunto the whole Court agreed. | | 


oF | . ,Mich.'7 Jacobi 
Which is entred in the Common Pleas. Paſche, 11 ſac... 
DoRour Grant's Caſe. © 


7" He" Caſe was, That' Gabriel Grant ; 'Doftour. in Divinity, Parſon of the; Pariſh of St. Ley 
4 | nard in' Foſter-Jane, » Infra precinium Sandi Martini the Grand, did Libell. in ;the: piri- 


_ tual- Court before Doctour Meſter, Official of the Dean and Chapter, of Weſtminſter, again( 


[16] 


cree and Act, for the ſame is within London, and-not-of it and therefore it remaineth at the Come 


Edward Tailor, Farmer of a, great and: ancient Houſe, called 'the Deans Houſe; 'withinithe 
Precinct of St, Mantis: \le Grand, ; late parcell of the poſſeſſions of 'the {Abbot of Weſtminſter: 
And alledged, That every Pariſhiqner or Inhabitantthaving, 'or occupied. a Manlign-Houſe, Shops, 
Ware- Houſes, Cellers and Stables, within-the ſaid Pariſh of St. Leonard,' within St. Martins le 
Grand, yearly every. quarter of the year, at the Feaſts of Eaſter, the Birth .of Chriſt, St. Joby 
the. Baptift; and St. Michael, time out of mind, &c.: or at leaſt fromthe Foundation, Dotation, 
and ErcCion of the ſaid ReGtory. of St,” Leonard ,, by. equall portions to. the Parſons of the ſaid 
Rectory' for the time being, Nomine & loco dicimarum ſuarum, juxta ratam. cujuſlibet_ viginti ſo 
lidat.; redditus per annum, ex qualibet-bujuſmodi damo, ſhopa, ſolar”, cellar, ſive ftabulo ſictent. 


ſwe oceupat. in predifia parechia, duos ſolids legalis monete Anglie, &c, And that the ſaid Edward 


Tailor and his Family," did dwell in the ſaid Houſe three-years, and had poſſeſſed the ſame or the- 
{ame time.S#b annuali.redditu ſexdecim libraruni ſeu ſaltem 12 librarum, &c. and ſo demanded 
Two. ſhillings im the pound, &c.. The faid Edward. Tailor did exhibite an Information-and 
Suggeſtion to the Court, That the late Abbot of Weſtminſter, and all his Predeceſlors, till the. 
diſſolution of the ſaid Monaſtery which' was An. 30 H 8, had held the ſaid Houſe diſcharged. of 
Tithes, and alledged. the Statute of 31 H,$. concerning the diſcharge: of payment. of Tithes, and 
conveyed to- himſelf a leaſe for years, and thereupon, had a Prohibitionz to which: the faid, 
DoGtour Grant approved, and Tailor declared againſt him to the effe&t aforcſaid, and Doftour 
Grant traverſed the! ſaid Preſcription of diſcharge of Tithes ; whereupon Ifſue was joyned, and 
tryed before me in London for Doour Grant : And now it was moved by Tailor's Councel, That . 
upon the faid Libel, no Conſultation, ought to have been-granted 3 for of common right; no 
Tithes ought to be paid:for Houſes of Habitation, nor for any.Rent reſerved upon any Leaſe of 
them 3: for Tithes ought to be paid of things which-grow and renew year by year by. the a@ of 


God, Vide Regiſter. 54 6b. F. N,B. 53.:tit, Diſmes. 16. and not for:dwelling-houfes, or of Rents | 


iſſuingout of Lands, reſerved and created onely andameerly by the A of the party : And theretore 
in the City of Loxdon, the Parſons have Two ſhillings and eight pence in the pound, ec. in name of 
Tirhes3 but the ſame is by- Decree made Ano 1535. which is enacted and confirmed by Authority 
of Parliament, 4. 37 H. $. c. 12, . But St. Martins le Grand is not included within the ſaid Der 


mon 
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mon Law. And in 30 Ed. 3.fol.1.4.and 38 Eg, 3. fol. 13. by Finchdex it is ſaid, That the pro- 
fits of the Churches in Loxdox, are the Oblations and Obventions. 

But it was reſolved by the whole Court, That a Conſultation ſhould be granted, for it may have 
a lawfull beginning for it may be, that for all the Tithes of the Land, upon which the Houſes 
are built, this Modus decimand; hath time out of mind been paid 3 and although the ſame be after 
built, it ſhall not take away the right of the Parſon in ſuch caſe. And becauſe it might have a 
lawfull beginning, and that the ſame hath been uſed time out of mind, &'c. For this cauſe it was 
reſolved, That a Conſultation ſhould be granted. 

It was reſolved, That for theſe moneys he might ſue in the Ecclefiaſticall Court, becauſe 
they are in-the nature of Tithes, viz. Modus decimand: 3 and every ancient City and Borough 
hath for the moſt part ſuch Cuſtom De modo decimandi for their Houſes, for the maintenance of 

heir Parſon. 
; And as to the opinions in 3o Ed. 3. and 38 Ed. 3. it was {aid, That Obventio dicitnr ab obveniends, 
and includeth Oblations, Rents, or other Revenues, which may well agree with the Reſolution be- 
fore; and afterwards Conſultation was granted. 


Mich. 11 Jacobi. 
Sir Henry Nevit's Caſe. 


Aſche, 9 Jac. Regis, Rot. 925. Ina ſecond Deliverance between Alexander Goodcrome, 
Plaintiff, and Henry Moor, Defendant, in the Common Pleas, upon the long and intri- 
cate Record, the Caſe was ſuch. Sir Henry Nevil Knight, was ſeiſed of the Mannor of Wargrave, 
which extended into Warfield, and divers other Towns in his Demeſn as of Fee ; whereof a Houle, 
a yard of Land, and eighteen Acres of Lands were parcel, And Alexander Goodcrome alleged 
a Cuſtom in this manner, vis. That in the faid Mannor of Wargrave there is, and time out of 
- mind, &*c, here was a Cuſtomary Mannor, viz. The Mannor of Warfield, which Mannor of 
Warfield, for all the time aforeſaid, did confift of Demeſn Lands, and Services Cuſtomary, vis. 
Of the aforeſaid' Meſſuage, and yard of Land, and of eighteen Acres of Land, and all Rents 
and other the appurtenances cuſtomary in Warfield, to the ſaid cuſtomary Mannor appertaining 3 Es 
quod predid. tempore quo, &rc, Necnon, time out of mind, &c. divers parcells of the ſaid Mefſuage, 
and yard of Land aforcſaid, and of the faid cighteen Acres, were cuftomary Lands of the faid 
Mannor of Warfield, and demiſed and demiſable by Copy of Court Roll of the ſaid Mannor 
of Warfield, by the Lord of the ſaid Mannor, or by the Steward of the Lord of the ſaid Mannor, 
for the time being, to divers perſons willing to take the ſame, in Fee-limple, for life or years, 
at the will of. the Lord, according to the cuſtom of the ſaid Mannor, &c. _ And that the 
ſaid Mannor of Warfield, is, and for all the time aforeſaid, was parcell of the ſaid Mannor of War- 
grave, holden of the ſaid Mannor of Wargrave by Copy of Count Roll of the ſaid Mannor.of War- 
grave, and demiſed and demiſeable by Copy of Court Roll of the faid Mannor of Wargrave, by 
the Lord of the ſaid Mannor, or by his Steward for the time being, to any perſon or perſons will- 
ing to accept the ſame, in Fee-fimple, for life or years, at the Will of the Lord, according to the 
cuſtom of the {aid Mannor of Wargrave, by the name of one Meſſuage, and one yard of Land, and 
of eighteen Acres of Land, and all Rents, and other appurtenances in Warfield. 

And Sir Hexry Nevil at the Court of his Mannor of Wargrave, - An. 28 Eliz. did grant to Ro- 
bert Albany the Mannor of Warfield, by the name.of Unins Meſſuagii, unins virgate terre & 18 
Acr, terre, & omnium reddit, & aliorum pertin. in Warfield, To have and to hold to the ſaid Robert 
Albany and his heirs, at the Will of the Lord of the Mannor of Wargrave, according to the Cu- 
ſfiom of the ſame Mannor : And the ſaid Alexander further ſaid, That within the ſaid Mannor of 
Wargrave there is, and time out of mind, &c. there hath been a cuſtom, That every Cutiomary 
Lord of the Mannor of Warfield, by his Steward, hath uſed and accuſtomed to hold a Court 
within the ſaid Mannor of Warfield, for and concerning his Cuſtomary Tenants of the ſaid Man- 
nor of Warfield, according to the Cuſtom of the ſaid Mannor of Warfield ; And that the ſaid 
two Acres, with the appurtenances in which, ec. are, and time out of mind, &c. were parcell of 
* the ſaid Cuſtomary Mannor of Warfield, and demiſed and demiſeable, &c. And the ſaid Gooderome 
did claim by Grant, by Copy, the ſaid two Acres made by the Steward of the Lord of the (aid 
Cuttomary Mannor of Warfield; and iſfue was taken. Whether within the ſaid Mannor of 
Wargrave there is, and time out of mind, &c. there was a Cuſtomary Mannor, vis. The Mannor 
of Warfield demiſed and demiſeable by Copy of Court Roll of the ſaid Mannor of Wargrave, provi- 
ded, &c. And the Viſne was De vicineto manerii de Wargrave, and the tryall was at the Bar, and 
the iſſue was found for Goodcrome the Plaintiff, viz, That there was ſuch a Cuſtomary Mannor ; 
and it was moved in Arreſt of Judgment, That there could not be ſuch a Cuttomary Mannor by 
Law for of a Copyhold (which is but a tenure at will) there cannot be Lord, Meſa, and Tenants 

but of a Freehold at the Common Law. 
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+ was reſolved by the whole Court, That a Cuſtomary Mannor may be holden 

Sy fach Cuttomary Lord may hold Courts, and grant Copies, and ſuch Cuſtomay "robs yg 
paſs by Surrender and Admittance, and fines ſhall be paid upon Admittance as well upon Aliena- 
tion as Diſcent. And there may be Lord Cuſtomary Meſn, and Cuſiomary Tenant, as well in 
caſe where the Meſnalty is a Tenant at Will according to the cuſtom of the Mannor, as well as 
where there is a Tenancy at Will, at the Common Law of a Mannor. And if ſuch Cultomary Man. 
nor be forfeited, the Lord ſhall have the Cuſtoms and Services appertaining to it; As if Tenant at 
Will of a Mannor grant Copies, and reſerve Rent and Services, theſe Rents and Services are an- 
nexed to the Manner, and ſhall attend upon the owner of the Mannor after the will determined 

although that the Lord of the Mannor doth not claim by or under, but above him and Without any 
privity of cſiate: So in caſe of him who is Tenant for life or years of a Mannor, the Rents and Ser. 
vices reſerved by them, ſhall go to them in the Revertion: And: ſo note a difference betwixe 1 Re. 
ſervation at the Common Law, and by the Cuſtom of the Mannor. And afterwards a wie of 
Error was brought,and the ſame matter afligned tor Error, which was cleary over-ruled by the whole 
Court of Kings Bench; and Exception was alſo taken to the Viſne, that it ſhould be alſo of Warfield 

but it was not allowed 3 for the iffueriſeth upon the Cuſtom within the Mannor of Wargrave, 104 % 
appearcth that the Tenements in Warfield are parcell of the Mannor of Wargrave; and thereupon the 
Judgment was affirmed : And it was faid that the Mannor of Aileſham in the County of Norfok, is 

holden by Copy, and other Mannors in other places. 


Hill. 11 Jacobi Regs. 


Doctor Ayray's Caſe. 


Obn Alcock, - Gentleman ; brought an AQion of Treſpaſs againſt Henry 4yray, Dodor of 
Divinity, Wiliam Witham, William Parſons, and Thomas Prieſt (which Plea began in the 


| Kings Bench, Trin. 9 Fac. Regis, Rot. 43.) And declared of a Treſpaſs the firſt of Marb, in 


the Eighth'year of the King in a Houſe of the Plaintiff, called the Parſonage Houſe, and the 
Plaintiffs Cloſes, vis. One called the Parſonage Cloſe, - and another containing ten Acres of 
Glebe-Lands at Charleton upon Otemore, in the County of Oxford. The Defendants pleaded Not 
guilty, and a ſpecial Verdi& was given to this effect, That the places in which, &ec. were parcell 
of the Glebe of the ReQory of Charleton upon Otemore 3 whereof the ſaid Henry Ayray at thetime 
of the Treſpaſs, &c. was, and yet is Parſon. And that King Edward the third in the Four- 
teenth- year of his Reign by his Letters Patents under the Great Seal, Ad honorem Dei, & auymen- 
zation. cultus Divini, ' de gratia ſua ſpeciali conceſſit & licentiam dedit Roberto de Eglesfield Clerico - 
ipſius nuper Regis, quod ipſe in quodom Meſuagio ſuo cum pertin. in Oxon. in Parochia Sanfii Pe- 
#ri in oriente, quandam Aulam Collegialem de Scholagibus, Capellauis, & aliis, perpetui; temporibus 
duratur*, ſub nomine Aule Scholaribus Regine de Oxon*, que per nnum Prepoſitum de diffs Scho- 
lar. juxta ordinationem prefati Roberti inde faciend. gubernabitur, conſtruere & de now fundare, 
ac- meſnagium illud cum pertin. prefatis Prepoſito & Scholaribus dare poſfit & aſſignare, Hobendum 
& \tenendum ſibi & ſucceſſoribus ſuis Prepoſits & Scholaribus, Aule illius pro eorum inhabitatime' 
imperpetuum, Ft eiſdem Prepoſito & Scholaribus, quod ipfi meſuagium predifium a prefato Re- 
berto recipere poſſint &- 'tenere ſibi & ſucceſſoribus ſuns predifis , fient prediium eft, tenort pre- 


Jentium. licentiam ſimiliter dedimus ſpecialem. Et memoratam Anlam cum Prepoſito & caters 
ſociis per eleflionem in futurum babitantibus &+ morantibus in eadem, quos ad verum Collegium eri- 


gimus & exiſtere extunc preponimus, & ut Collegium licitum & approbatum agnoſeimus, autho- 
ritate.noſtra plena qua poſſumus, acceptamus, ratificamus, & confirmamus : Statut, de terris O te- 
nementis ad manum mortuam non ponendy edit*, aut quocuque alio ftatuto vel ordinatione in contrarium 


faium. non obſtante. Nolentes quod prediius Robertus vel beredes ſui, ſeu prefatus Prepoſitus & - 


Scholares aut ſucceſſores ſui ratione premiſſorum, &c, occaſionentur, moleſtentur in aliquo, ſeu graven- 
tur, &c. | 

Eurther-they found, That King James that now is, 11 Ofober, Anno 8. of his Reign, had ex- 
emplified under the Great Seal the ſaid Charter in the Records of the Chancery, enrolled in the 
Tower of London. | And in the Exemplication, the Clauſe of ſub nomine, was, ſub nomine Aule 
Regine de Oxon”, whereas in truth the Charter was ſub #omine Aule Scholarium Regine 3 {© that this | 
word (Scholarium) was in that Clauſe omitted. . | : 

And further they found , That the ſaid © Robert "Fglesfield, Poſtea virtute licentie predifie 
fundavit Collegium predift. in Oxon. predi , & condidit diverſas leges & flatuta pro regimine 
Collegii preditti & ſcholarium 'in eo allocat. & allocand. prout patet ex Rotulo patentium de Anno 
I Regis Rich, 2, Furatoribus predifis in evidenc, oftens; the Tenor of which is entred in the 
ſpecial Verdi& in hec verba: By which it appearcth, 'That the ſaid Robert de Eglesfield by the 
ſaid Charter did nominate the ſaid Colledge, Aula Regine eternaliter nominand*, and Schola- 
res alfo he nominated in divers places Socitz . and by the faid Deed conſtituted divers Ordi- 
nances and Statutes, for the better Government of the ſaid Colledge. And the Jury further 


found, That King Henry the Eighth was ſciſcd of the Adyowſon of Charleton upon Otemere Nd 
; _ 1aldgz 


\ 
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Gid, in Fee in the right of his Crown, and 4 7zly, 35 of his Reign, granted the ſaid Advowſon 
to Richard Andrews and Nicholas Temple, and their Heirs, who by their Deed 8 Fly, 35. granted 
che faid Advowſon to William de Devendiſh, and Francs Shaw, and their Heirs. And that - 
$ Fuly, 1509. one Hugh Hodgeſon tunc Prepoſitis.. Aule pred. & Scholares ejuſdem Aule, per [6 ? 
nomins Hugonis prepoſit. Collegit Regine in Univegſitate Oxonie & Sociorum & Scholarium cjuſ+ ; 
dem Collegii, by their Deed under their Com al, did preſent one Allen Scet to the faid 
Church, then void, who was admitted, inſtituted, and inducted ; and that the ſaid Aller Scot, 
20 May, Anno 10 Elizabeth, (the ſaid Allen then being Parſon of the ſaid Church, and Provoſt of 
the {aid Hall) by his Dced demiſcd the ſaid Rectory of Charleton upon Otemore to William Shilling- 
ford for Eighty one years, and afterwards, viz. the thirtieth day of the ſame month of May. The 
- Provolt of the Hall or Colledge aforcſaid, and the Scholars of the faid Hall, by the name of Pro- 
voli, Fellows, and Scholars of the Hall or Colledge of the Qxeex in the Univerſity of Oxford, 
Patrons of the Rectory of the Church of Charleton ſuper Otemore, by writing under their Common 
Seal, confirmed the ſame Demiſe; and that Hzgh Biſhop of Oxford, Ordinary of the ſaid place, 
confirmed it alſo in the faid tenth year, in the life of the ſaid Alex Scot, and that Allen Scot 
died. After whoſe death, the ſaid Herry Ayray was lawfully, the aid Church being then vold,. 
preſented, inſtituted, and inducted 3 and that the ſaid Henry Alcock had the Eſtate and Imes» 
reſi of the ſaid William Shillingford, who cntred into the ſaid ReQtory, and was thereof poſſeſſed. 
And that the ſaid Henry Ayray then being Parſon, and the other Defendants, by his command» 
ment entred into the Tenements, in which, &c. upon the pofſeſtion of the faid Henry Alcock x. 
and the Queſtion which the - Jury referred to the Court, was, Whether the ſaid Demiſe of the 
faid Rectory, were well confirmed or not. And it was objected, That as well the faid Confir- 
mation, as the ſaid Preſentation, were utterly void, by reaſon of the miſtaking of the true name 
of the Corporation: And therefore the firſt Quettion which was made, was, What was the 
true name of the Corporationz and they conceived, That the true name of the Corporation was 
Prepoſitus & Scholares Aule Scholarium Regine de Oxow' , and that name they colleRed out of the 
words of the Charter it ſelf, That the King did Licence the ſaid Robert Eglesfield to Found Qwan- 
dam Aulzm Collegialem de Scholaribus, &c. ſub nomine Aule Scholarium Regine de Oxon, que per 
unum Prepoſitum de ditiis Scholaribus, &c. gubernabitur. Then the ſame being the true name, 
betwixt the true name of the Corporation and the ſaid Confirmation, five differences were obſcrved, [ 20] 
three in Addition, one in Alteration, and one in Omiſhon. | 

In Addition, firſt of the word (Sociorum) for the Confirmation is, Provoſi, Fellows, 
lars, where it ſhould be Provoſt and Schollars. 

Secondly, Of theſe words, (vel Collegii.) 

Thirdly, Of this word (Unverſitate.) 


In Alteration, viz. (de) for (in) for the true name of che Corporation was de Oxoz. And the 
Confirmation was in UVniverſitate Oxon, | 


In Omiſfion, of this word (Scholarium) in a Material place, where it ſhould be Aule Scholarinum 
Regine. it is Aule Regine. | | ES 
And in the Preſentation, divers variances were obſerved; one Alteration, vis. Collegii for Aule z , 
and the other miſpriſions, in Addition, Alteration and Omifſion, dc £0 
And all theſe were argued at the Bar by Coventry and George Croke, on the Plaintiffs part, 
and by Thomas Crew and Telvertox, Solicitor for the Defendant 3 and all the faid Variances, but 
one, were reſolved by all the Juſtices to be without any queſtion, and not worthy of Argu- 
mentz and were not of any force to impeach the ſaid Confirmation or Preſentation: And the 
point, which had any ſcruple, was the: ſaid Variance of leaving out (Scholarium) after this 
word (Aule.) And the ſame doth depend onely upon the confideration of the true name of the 
| Corporationz and what diverſity was betwixt this Caſe, and the Caſe of Fiſher and Boys, reported 
by me in. the Tenth part of my Reports , in the Caſe of the Major and Burgeſſes of Lyxxe, you 
may ſee there 3 which Caſe was affirmed by all the Juſtices to be good Law.” - 
And-yct it was reſfolyed, That in the Caſe at Bar, as well the Confirmation as the Preſentati- 
on, Was good enough, notwithſtanding the Omitſfion of the Iteration 'of this word ( Scbolari- 
- um.) For it was reſolved, That upon conſideration of the ſaid Charter of King Edward the 
Third, andof the ſaid Infirument of the ſaid Robert de Eglesfield, the true name of the Corporation 
was Prepoſitus & Scholares Aule Regine de Oxon*; for it appearcth by the Charter, it ſelf required 
onely once Scholares, and not any double iteration of it (which was ſaid was Oculus gueſtionis) and *+ 
that for divers Reaſons. | | + 
I. That in the clauſe of ſ#b nomine,: this word is but once mentioned. - | 
2. Although chat in the ſub nomine it is ſaid Aule Scholarium Regine, yet in ConſtruQi- 
4 in many Caſes is uſed, it ought to precede theſe words Aule Regines and that for three 
au CS. « | 
Firſt, Otherwiſe it ſhould be a fole Corporation conſiſting upon a Provoſt onely 3 for then the 
Corporation ſhould be per nomen Prepoſiti Aule Scholarium Regine, and not a Corporation aggre- 
gate of many, as every one hath agrecd it was. c b] 
Secondly, Preſently after theſe words, S*b nomine Aule Schglarium Regine, thefe words were [ 
added, Que per nnum Prepofutum de ditlis Scholaribus, &c. gubernabitur : So that it clearly appeareth, 
that this word (Scholares) was but once mentioned in the Corpgration. 
Thirdly, Such conſtruction is dire&ly by. the three Interpreters Omni exceptione majores, viz. Ot 


Edward the Third, in his Charter, the ſaid Founder Robert Eglerfield in his Infirument of Foun , 
dation, and the Incorporation it ſelf, | 


and Schol- 
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1. In the Chartcr in the next ſubſequent words, it 1s laid, Ac Meſuaginm illud cum pertin 
pref at. Prepoſito O Scholaribus dare poſit, &c. Where theſe words Prepyſn: & Scholares ay 
joyned togethers allo there the Habendum is Habendum © tenendum (bi & ſucctſſyribyg fas 

Prepoſits & Scholaribus Aule ilixs. ln whid$ words the King not onely doth conjoin the faid 

words together, but alſo the giveth precedengy to this word Scholaribas, before Auts tins, ang 

no mention of theſe words after, alſo Nolentiquod prefat. Prepoſtusr & Scholares aut ſucce "Wi 
ſui, &c. h | 
2. In the Infirument of the ſaid Robert Fyglesfield, the Founder doth ordain, That the (aid 
Collcdge ſhall be always called Aula Regine, and not Awula Scholarium Reginez and he faith, 4uls 
Regine eternaliter nominanda, es ; | 
/ 3. The Incorporation it ſelf, from the ſaid: time of Incorporation, never accepted any Grant 
or made any Grant with double iteration of this word ($ cholares) but with a fingle mention of ir 
onely, as appearcth by many, and almoſt infinite preſidents: Allo it was never called in Vulear 
Appellation, @ueens Scholars Colledge neither doth any one know it by ſuch name, but every one 
doth know it by the name of Queens Colledge. And by this determination of the true nate, it ap. 
peareth, That there is not any affinity betwixt the ſaid Caſe of Fiſher and Boys, and the Caſe ar the 

Bar; for there is a double iteration of this word (Scholares) in two materiall places, and in the Caſe 

butonely.one fingle mention ot it. 

- And as to the other Variances, it was reſolved, That none of them were material, 

| For firli, Nomen eft quaſi rei notamen., and Nomina ſunt note rerum, and were inventeq to 

make a diſtiu&ion. between perſon and perſon 3 and in the Caſe at Bar, the Colledge was 
called by ſuch name that it might be well diſtinguiſhed from every other Colledge in the fame yyj. 
verkit . , RS x 
Secondly, Although. it be:ſaid in 21 £4. 4. 55. and other Books, that the name of Incorpo. 
ration is. like the name of Baptiſm : Yet. if the perſon be ſo deſcribed, that he may be certainly 
known from-other perſons,: the Omifſion, or in ſome Caſe the mifiaking of the name of Baptiſn 
ſhall not avoid the Grant3:as a gift Ommbus filii F. S. or primogenito filio F. $, or uxori of },$, 
or filie of -J,.S.. when there is but one,. &c... 37 H. 6. 10. 11 Ed, 4.2. 18 Ed. 3. 30Ed,;,, 
12 A(ſ.216, and in 27 E9..3..385. The.name of Baptiſm of the the Abbot of W. was Richerys, and 
he, by 'the- name of Richardas, Abbot of I. made a Grant 3. and although his name of Baptiſm 
was miſtaken, yct becauſe the other words, vis. Abbot of FW. did certainly deſcribe: the per- 
ſon; for. this cauſe the Grant, notwithſtanding the miſtaking of the name of Baptiſm, was 
good, Soif a Grant be made to F.S. Et Margarete uxori ſue, where the Wives name is Marge- 
r7yz orto F.S. Et Marioite zxori ſue, where the Wives:pame is Marion, yet the Grant is good; 
although the name of Baptiſm be miſtaken, becauſe zxori ſue is a- certain deſcription of the 
perſon... 1:H5. 8. 4644.3.22. 1 Af. 11. 124.16 9H. 7.9. 3 Hs. 25. 1K, 
Feoffments & Faits 58, 22 Edw.3. Brief 936. 9 Eadw..3.14. .46 Edw, 3, 22, 14H.7.21, 
So.\(King) is. name of Incerporation 3' yeta Grant made to the King'by the name of (Sovereign 
Lord James) omitting this word King, is good enough: For, Nihil facie 'error nominis tum de 
corpore .conftat'; "and this was an' old andicanftant opinion inthe Caſe:of Corporations. -' And there- 
fore in 26 Ed. 3. 66. 67. Iſabel, Queen of England, 'browght:a Writ okiCovenant againſt Villum, 
Prior of Goptbtrys for that>Hugh, Ptior of Coventry, his'Predeceſſour, and : his Covent, did fub- 
Tit them ſelves to: the Awhrd of the ſaid Queen and: her Council,” for the Heritage which was 
of R:; N.: in-Coventry, Et partibns adjacentibus; and' of the Queens Tenements in Coventry, and 
of thoſe which were in: aid her, and alſo-of the Tenements. of the Prior of Coventry, atid which 
were in aid of him”. and [the Deed bf Covenant, - was: Flugh, Prior of our Lady of Coventry. 
Mutford who was'of Countil: with the ' Defendant, you have omitted (in your Writ 'and- Count 
(: Our::Lady. ). Judgment for-the variance betwixt ther Corporation and: the Specialty :'To-which 
Greez of the Plaintiffs: Council ſaid; That: the Prior, :and alſo the Church: of. Coventry, is founded 
by the name of St. Michaal;; and ſo I-tannot have a: Writ according to the Specialty ;- for you may 
abate the Writ, notwithſtanding the'Deed ſhall be good and Mutford by the Rule of the'Court was 
put. to Anſwer z for which cauſe he'pleaded other matter.; :So that in thoſe:days the mittakjng ofthe 
name ofthe Saint; to whom the: Corporttion was dedicated, was inot ſufficient to make void the 
Deed 5-becauſe:that Hugb, iPrior:of: Coventry,” was a certain deſcription of the Corporation + But he 
might abatethe Writ, becauſe he'might puxchaſc another Writ. See”F.N.,B, in che 'Writ,d: Coro» 
dia habeudo, the name of the Saintomitced,: :: 73 nut) Sid ons wn bog, 

And where there was a Prior of Our Lady of Southwark, and a Prior of the Trinity:of Lo#- 
don; and the ſaid Prior of Our: Lady :of -Soutbwarkyof old. time bythe naine' of the: Cannons of 
Southwark, granted byighGir. Deed to the' other Prior, by the: name of Cannons of London, An 
Annulty, &c.; ; The fame-was'adjudged-good in 17 Edw.3: 32.. For although the precifc name 
of the Corporation was not purſued, and the Saint to whom the Houſe was dedicated left-out 3 
yet becauſe thar in-trithithe? Prior pf zachvf the. Houſes:was one of the Carinons thereof; for that 
= (tor as much as. conftabat de perſonis). prudent and+grave Antiquity did adjudge ſucha Grant 
£00 . Fog: > 341 "Yoi} We % | 
Allo it appeareth in. pur Books) thatithe name ofithe Corporation of Templers, was, Magifter 
Muilitie Templi de | Feriſaltm in  Angliz:&:confratres. fatge3 E. 3.11.  5Edw: 3. 36. : 3L dw. 3. 
Tryal 99. And the name of thegCorporation of the::Priory of St- Fobns of Jernfalem, Pri 
Hoſpitals Sandi Jobawniz.dev Foruſalemgn: Anglia. & :confrates ſui, as appeareth in*44 E£dw- 3: 
Then the Statute de! Templariis is .worthy:oficonfideration; Anno. 17-Edvw. 2. in the preamble, of 
which mention is made, De adnullat. ordinum Militie Templi & de fratribus cjuſdem ordinis1 
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and in the Body of the Ad, Ordo Militie Templi & de fratripus ejuſdem ordins, And it is En- 


aced by the ſame AR, Prrd omnia terre tenementa, &c. que fuerunt difiorum Templarioram, afſig- 
nentur & liberentur ordin fratrum Floſpitalis Santi Fobannis Jeruſalem, Haberd. & tenend, eiſdem 
Priori &* fratribus & ſucceſſribus ſuis, de Domino Hege &+ aliis Pominis feodorum predia”, per ills 
eadem ſervicia per que ſratres ordinis Militie Templi ea tenuerunt : Tn which A&, although the 
Makers of the Act do not follow the preciſe words of the Corporation, either of the Templers 
or Hoſpitalersz yet becauſe they were fo certainly deſcribed, 2x04 conſtet de perſoris, the words 
of the ſaid Att wecre ſutficicnt to transfer the Poſſeſhhons, Magiſtrs Militie Templi Jeraſulem in 
Anglia & confratrum fuorum, Priori Hoſpitalis Sandi Johannis Feruſalem in Anglia & confratri- 
bas ſuis, And {o hath it been alwaycs allowed in our Books. 1 Edw.3.9. ' 3 Eaw, 3.11. 
5 Edw. 3.36. 35 H.6. 46. Vide 2 Edw. 4. 24. John, Abbot of D. maketh an Obligation by 
chename of F. C. Clericus de D. and held good; and yet the Abbot is a dead perſon, as to all re- 
ſpecs, but to ſuch Acts which he doth as Abbot: And a man may have a Writ of Right of Ad- 
vowlon, De Ad: o:atione Eceleſie de D; and then if there be two Churches in one Town, the 
Tenant ſhall have the veiw 3 but it there be two Churches in one Town dedicated to two ſeverall 
Saints, for example, St Mary and St. Peter, then if a Writ be brought de Advocatione Ecclefie $an- 
te Marie de D. the Tenant ſhall not have the view 3 So by that appeareth, That in a Writ of 
Right of Advowſon, wherein the Advowſon of the Church ſhall be recorded, the Demandanc 
may in his Writ, add or omit the name of the Saint at his pleaſure. 48 Ed, 31. 21 E4.3.57. 
36 H. 6.16, Regiſir. 33. & F, N.B. 49. $i Prebendarins Prebende de N, in Eccleſia Sandi 
Petri Eborum, without ſaying in Feelefia Cathedrali, which is in truth its right name. So there 
in Eccleſia Sandti Pauli London”, and in Eccleſia beata Marie Lincoln, &c, And in 18 Ed. 3. 
fol. 10, & 11. the Caſe was, That in the Town of Toft Newton there was two Churches, one 
of St. Michael, the other of St. Peter and St. Paul: And the truth was, That Toft-Newton was 
one Town, and in that was a Church known by the name of the Church of Toft-Newton z and 
in Newton, which was a Hamlet of Toft-Newton, was another Church known by the name of New- 
zon onely 3 and there a Dare impedit was brought ad Ecclefiam de Tof-Newton, without ſaying 
more, and well, although the Saint was omitted 3 becauſe there was a ſufficient difference by 
which the Church, whereof the Writ is brought}, may be known. And therefore Wilby, Cheif 
Juſtice, who gave the Rule, ſaid, That the Church is certain enough 3 for which cauſe, anſwer. 
And there Ifſue was-taken not of the name of the Town, but of the ſirname of the Church, viz. 
That there were two Churches in Toft- Newton, without that that any of the Churches beareth 
the name of Newton. And in 17 Ed. 3. 48. one was named Bargenfis de novo Caſtro ſuper Tinam, 
and Exception was taken, That Bargeſs ought to be of a Town certain, and not of a Caſtile, Sed 
208 allocater; for the ancient Judges of the Law did rcje& ſuch niceties concerning Appellations or 
Names. '" | fog go: | | | | 

And asto the Addition of this word (Soczorum) in the Preſentation, the ſame doth not impeach 
the Preſentation 3 for notwithſtanding this Addition, the Colledge is certainly enough deſcribed,that 
it may be diſtinguiſhed from every other 3 and for any thing that appeareth in the Caſe, Sociz &- 
Scholare+ may be Synonima: And in the faid Charter, the King nameth Seholares by the name of 
Socii, Fide 20 E4. 4. 20. according to the Reſolution. _ | 

And for the Additiori of (Vn1:verſitate) it was clearly over-ruled, as before it was in the ſaid Caſe 
of Fiſher and Boys, and fot the Reaſons and Cauſes there rehearſed. | | | 

So for the Addition: of theſe words (vel Collegii) after this word (Aulz) and for putting of this 
word (Collegii) in the place of (Axzlz) none of theſe haveany colour of any materiall variance, but 
they are they the ſame re & ſenſu, And the ſaid King Edward the Third in his Charter called the 
ſaid Hall a Colledge, as in truth it is. | | Be” oi 

And Thave the briefer reported this Caſe, becauſe I have publiſhed the Caſe of the Major and 
Burgeſfes' of Lynne, in the laſt part of my Commentaries, which ſtands in effe& upon the ſame Ar- 
gument and divers Judgments 'cited there, do tend to the fame end, | 
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Trin. 12 Jacobi. 


 Hemry Harpur's Caſe. 
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N an Ejetiione firme between Jobn Werral Plaintiff, and Henry Harpur Eſquire, and Bak. 
I re his Wife, Defendants, which began Trim. 11 Fac. Regis, Rot. 553. in the Kings Bey,s, 
The Plaintiff declared, That were Thomas Seylyzrd, Eſquire, and Elizabeth his Wife, 24 M 
Anno Regni Domini Facobi, nunc 11. apnd Bredon, in the County of Leiceſter, by their Inden- 
cure, &c. ſhewed forth, demiſed to the ſaid Fohn, a Houſe, thirty Acres of Land, ten Acres of. 
Meadow, and twelve Acres of Paſture, with the appurtenances in Workington in Parcebia de 
Bredon, in the County aforeſaid: And allo um capellam cum pertin. tn Workington in p,,,_ 
chia de Bredon predia*, nec non omnes & omnimodas decimas quaſcunque annuatim provenient, in 
. Workington & Willeſdon predif. in Parochia de Bredon predifi. in Com. predid. per nomina ttting 
allixs Meſuagii, cum omnibus domibus, &Cc. clauſis terris, pratis, paſtur,, communis, & hereditames. 
#is allic pertinen. in campis ſeu hamlet. de Workington in Parochia de Bredon in com. predif ac etiam 
per nomina omnium & omnimodarum decimarum , quarumenuque annuatim ereſcen. in hanle, 4; 
Workington & Willeſdon in predift. Parochia de Bredon, cum pertin', habend. & tenend, tyy.. 
menta &+ decimas predif, cum pertin”, from the Feaſt of the Annunciation of our Lady, then [4g 
paſt, for ſeven yearsz3 by force whereof, the ſaid. John Wirral in tenementa & decima predifl, 
24 die Maii, Anno 11. ſupradif. intravit, & fuit inde poſſeſſ. quouſque predifi, Henricus © Baby, 
Poſtea, viz. Eodem 24. die Maii, Anno 11. ſupradicio apud Bredon predif. vi & arnis in tne. 
menta & decimas predifi. cum pertinen, ſuper peſſiſſionem ipſius Fohannis inde intraverunt , 1nd gig 
eje& him to his damages of forty pound. And upon Not guilty pleaded, the Jury gavea ſye. 
cial Verdi& to this effet. Hernry Beaumont, Knight, was ſeiſed in Fee of the Mannor of Graz. 
diex, in the County of Leiceſter, and held the ſame of the King by Knights Service is capite; and 
was alſo ſeiſed in Fee of the Mannor of Normanton, in the County of Derby, and held thefameof 
the King by Knights Service iz capite. And the firft day of Ofober, 2 Jacobi, by Indenture, bea- 
ring date the ſame day and year, in confideration of a marriage to he lolemnized betweahimand 
Barbara Faunt; and for the advancement and preferment in living of ſuch Iffue which he and 
the ſaid Barbara ſhould have, did Covenant and Grant with Andrew Noel and Henry Haſingr, 
Knights, and their Heirs, That the ſaid Hexry Beaumont and his Heirs, would Rand ſeiled of 
the faid Mannors, to the uſes following, vis. Of the ſaid Mannor of Gracediex-to the ule ofthe 
faid Henry Beaumont, and the Heirs-males of the body of the ſaid Henry, upon the body ofthe 
{aid Barbara to be begotten; and afterwards to the uſe of Fohn Beaumont , his ſecond Brother 
and the Hejirs-malcs of his body; and after to the uſe of Francis Beaumont his younger Bwther, 
and the Heirs-males of his body 3 and afterwards to the uſe of the right Heirs of the faid 
Sir Henry. And of the Mannor of Normanton to the uſe of the ſaid Henry and Barbers for the 
Joynture of the ſaid Barbars, and to the Heirs of the body of the ſaid Henry and afterwads to the 
uſe of the ſaid. Fob Beaumont, and to the Heirs-males of his body, and afterwards to the uſe 
of the. right Heirs of the ſaid Sir Henry : And afterwards the faid Sir Henry marricd the laid 
ara, 

And the Jury further found, That one Edward Sharp was ſeiſcd in Fee of the ſaid Tenements 
and Tithes ſpecified in the Declaration, &c.. and held them of our Sovereign Lord the King, 
as of his Mannor of Eaft-Greenwich in Free-Soccage by Fealty onely 3 and 7 Martii, nw 3+ 
Domini Regis nunc, by his Indenture, bearing date the ſame day and year, and enrolled according 
to the Statute, in conſideration of One thouſand two hundred and twenty pounds, bargained and 
fold unto the (aid Sir Henry Beaumont and his Heirs, the ſaid Tenements and Tithes, in which,@*. 
by force whereof he entred, and was ſeiſed thereof in his Demeſn as of Fee. And afterwards 
the ſaid Sir Henry, 5 Jaly, Anno 3. made his laſt Will and Teſtament in writing, and thereby 
deviſed that his Executors ſhould ſell the ſaid Tenements and Tithes, in which, &c. And 
made his Sifter Elizabeth, John Town , and Edward Sharp, his Exccutors. And the (aid 
Sir Henry ſo being ſeiſcd of the Mannors, Tenements, and Tithes, as is aforeſaid, 7 July, 4% 3: 
ſupradifio, died thereof ſeiſed, having Ifſue on the body of the ſaid Barbara, one Barbars- his 


Daughter and Heir. And that the ſaid Mannor of Gracedies at the time of the making of the 


Gid Indenture, and at the time of the death of the ſaid Sir Henry, was of the yearly value of thirty 
pound 3 and that the Mannor of Normanton was then of the yearly valueof eighteen pound and that 


the Tenements and Tithes, in which, &c. were then of the yearly value of three pound: And that ' 


the ſaid Executors for money, fold the Tenements and Tithes, in which, &c. to Thoms Wrath, 
Eſquire, and Filliam Towſe, Eſquire, and their Heirs, who conveyed them to Elizabeth, one 


of the faid Executors, and her Heirs, who married Thomas Seylyard, who made the Leaſe, ſpeci- 


fied in-the Declaration to the Plaintiff, Prozt, &c. by force, whereof the ſaid Fob» Wirral entred 
into the ſaid Tenements and Tithes, in which, & c. and was poſlefled thereof, till the Defendants 
Vi& armis into the Tenements and. Tithes did enter and cjed the Plaintiff, and ſo cjeced and put out 


of his poſſeſſion ;did hold him out,and yet do hold him out : And if upon the whole — _— 
| en 
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fendants were guilty, or not, the Jury prayed the Advice of the Court, * And after that 
this Caſe had been argued in ſeveral] Terms at the Bar, and this Term by the Jultices at the 
Bench , It received the ſame Reſolution which was in Lovie's Caſe, . which I have publiſhed 
in the Ninth Part of my Reports z and therctore I will make a more Summary Report of this 

aſe £ Ee 
: And in this Caſe it was firſt rcſolved, That if the Kings Tenant by Knights Service 
Capite , convey his Lands holden in Capite, To one of his fons in Fee, or to the uſe of his 
Wife in Fce, &c. and afterwards he purchaſeth Lands holden in Soccage, That in this Caſe 
he may by his Will in writing, deviſc all the Land in Soccage for the Reaſons and Cautfcs in the (aid 
Lovie's Calc. 

Secondly, That the Reverfion of the Fee which the ſaid Sir Hexry hath expeRant. upon the 
Eftates in Tail, ſhall hinder the Deviſe of the other Lands for a third part of the other, Lands hol- 
den in Soccage 3 although upon the Creation of the ſaid Eſtate of the Mannor of Normanton, to him 


and his Wife, and the Heirs of his Body 3 the King is to have a third part in Ward during thelife of 
the Wife,,by the Statute, for the ſame Eftate,upon which the Reverlion doth depend; and although it | 


be a lick Revertion without Rent, orany profit. SUCITTIETER Cie TIE. 

Thirdly, That although the Revertion of the Fee doth continye in him, yet he may deviſe two 

arts of the Lands new purchaſed; .and-if. he grant over the Revertion in Fee, he might /have'devi- 

(:d all the Land in Soccage purchaſed after, ; [» bog ana 

Fourthly, That although he hath executed his power for more then/two. parts, to the uſe of his 
Wife 3. yet for the Lands in Soccage which he purchaſeth. after (if the Reverſion had not continued 
in him) he might have deviſed the whole,notwithliandipg the 'Execution of his power before. And 
foraſmuch as the Reverſion of the Fee doth continue in the Caſe at Bar,, the Deviſe was good for 
ewo parts and the ſame Reaſons were given for all-thele Reſolutions in that. Caſe at Bar,. which are 
reported in Lovie's Caſe. + _ [13-5 ©: 101.0159 Bionicle; 54 54 

Fifthly, It was objeted, That nothing paſfed to Fohn and Fraxcis,. Brethren of the aid Sir Hen- 
ry,, for two cauſes. £ | [4 31 


r 


1. Becauſe they were not within the conſiderations expreſſed, viz. For . the advancement of the 


ſaid Barbara, and of the Iſſues which he ſhall beget on. the body of the ſaid Barbaraz fo that the 
Brothers arc out of the conſideration 3 For expreſſion facis ceſſare tacitum. And therefore it\I:Cove- 
nant by Dced indented, that in conſideration of One:-hundred pound paid to me by.my ſon; ;That 
I will.ſtand ſciſed to the uſe of him and his Heirs if the Decd be not enrolled according tothe Sta- 
tute, nothing ſhall paſs, becauſe that the. expreſs valuable confideration doth take away the tacite 


and implyed confideration of bloud 3 and no other confideration can be added, then is contained ' 


inthe Deed; becauſe that the ſubſtance of the Agreement is by aſlcnt..of the parties referred to the 
Deed. ' 1.3% >Y RE - 14 +4 $2 B* te 

2. It is not found de fas, that the ſaid John and Francis were his Brethren, and fo by the 
Covenant nothing velis in them in Remainder 3 and then when Six Henry dieth' without Ifſue- 
male, the Mannor of Gracediez doth diſcend to Barbara in Fee-fimplez fo that a full third part, 
and more doth diſcend to:/her : For which' cauſe the Deviſe ſhall be good for all the: ſaid Lands 
and Tithes, in which, &c. holden in Soccage 3 and fo Judgment ſhall he given for the Plaintiff for 
the whole. | | Ihe ira Ee 

But it was reſolved, That the vſesiwere well*raiſed to the Brothers in Remainder, ' and a 
Judgment was cited -in this Court in Debt between Elizabeth Bedel, Plaintiff, and Michael Be- 
del, Defendant, which 'began Hill. 1 Zac. 'Rot. 375. and.is in.the Seventh Part of my Reports; 
whereupon the Record of, the Caſe was ſuch. Robert Bedel ſciſcd in the Fee of a Houſe, &c. in 
Fuer and: Langley, in the County of, Buckingham, had iſſue by Elizabeth his Wife; | three Sons, 
whereof James was the ſetond, and the ſaid Michael Defendant the third > by Deed indented, 
tripartite between the ſaid Robert and his Wife of the firſt part, and. the ſaid Fames his ſecond 
ſon of the ſecond part, and the ſaid Michael his ſon on the third part, in conſideration of natu- 
ra] affeQion, and fatherly love which he had to the ſaid Fames and Michael: And for their bet- 
ter preferment and advancement , the faid Robert did covenant with the ſaid Fames and Mi- 
chael, That he and his Heirs would ftand ſeiſed of the faid Houſe, &c. to the uſe of himſelf for 
life, and afterwards to the uſe of the ſaid Elizabeth his wife for life; and afterwards of one moye- 
ty to the uſe of the ſaid Fames in Tail, and of the other moyety unto the uſe of the faid Michael in 
Tail; and afterwards Kobert died, and all this matter was found by ſpecial Verdict ; and the ſole 
queſtion of this Caſe was, If any uſe ſhould be raiſed to Elizabezgh his Wife. And the two 
objeions were moved againſi the Wife, which have been made againſt the Brothers in the Caſe 
at Bar, ; | 

And it was reſolved, as to the firſt, That the conſideration that ſhe was his Wife, was apparent 
in the Deed, and no other confideration was expreſſed to raiſe a Uſe to her, but that ſhe was his 
Wife: And therefore if the Caſe which hath been put, ſhould be admitted, where the Father doth 
covenant by Deed -indented with his Son, in conſideration of One hundred, that he will ſtand 


. keifed to the uſe of him and his heirs 3 that in that Caſe the Deed ought to be enrolled, or nothing 


ſhall paſs: Yet it is not to be likened to the Caſe at Bar, becauſe that there is a valuable confideration 
expreſſed in the Deed to be given by the Son but fo it is not in the Caſe at Bar. And a conlide- 
ration which ftandeth with the Deed, may be added notwithitanding, that it is not containcd in 
the Deed, as it is adjudged in 3 & 4 Ph, & Ma. Dyer 146. Viller*s Caſe, and fo reſolved in the Firlt 

Part of my Reports, in Mildmay's Caſe. 
As to the ſecond, it was refolved, That it n:cdeth not to be added that ſhe was his Wife, for 
the 
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the ſame is apparent in the Deed, Et Manifeſta probatione #01 indigent. Vide 12 H, $45; 
Aſiſe of Mortdanceſter. 46 Ed. 3. 33 H.6.13. 3 H.-6. 32. Plo, Com, In Talbot*s Caſe Fe 
That things apparent need not to be added and if it be truth ſhe was not his wife, the ſame ſhaj 
come in of the other-partz and for theſe cauſes it was adjudged, That the Uſe was well raiſeg " 
the ſaid wife, Upon which Judgment, a Writ of Error was brought in the Exchequer Chamber 
Mich. 5 Fac. And after divers Arguments heard at the Bar, the Judgment was affirmed fr the 
Reaſons and Cauſes aforeſaid, #4 voce by all the Juſtices of the Common Pleas, and Barons of the 
Exchequer. | | 

Sixthly: It was reſolved, That for the Mannor of Gracediex, the Eftate-tail did vaniſh by the 
death of Sir Heary, without Iſſue-male 3 and therefore ſuch Eltate-tail which fo vaniſheth by his 
death, i8not any cauſe to reſitain the Deviſe for any part, as oftentimes it hath been refalyeq; has 
the Reverſion in Fee in this Caſe, is the cauſe to'rctirain the Deviſc for the third part: $9 that i 
was reſolved upon the whole matter, That the Plaintiff ſhould have Judgment tor two parts again 
the Defendants. | But the Chief Juſtice well obſerving the Declaration, and the Viſne, in the con. 
clufion of his Argument, - moved theſe Exceptions. - 


x. That the Ejefione firme is brought De omnibus & omnimodys decimis in Workington , Sc, 


without faying, garbarum, funi, lane, agnellorum , or any certainty. of the nature or quali 

of the Tithes, whereof a certain Judgment may be given, or Execution had, Habere faci,, oſ- 
ſeſſonem; and the ſame appeareth in the Aſiſe brought De quadam: portione Decimarum, ve, in 
7 Ed. 6. Dyer 84. 'Andalthough that the certain number of them ſhall not be expreſſed, for the 
fruitfulneſs or barrenneſs may encreaſe or diminiſh 'themz yet the ſeverall kinds ought tobe ey. 
preſſed. Alſo it may be, That all the-Tithing doth'confiſt in modo decimandi, by payment of z 
yearly (ar in ſatisfaction of Tithes, whereof no EjeHione firme lieth. And the Statute of 32 H, g, 
which giveth the Aion for Tithes, gives it as they ſhould or might do for Lands but inan Agj. 
on for Lands, the Plaintiff cught to ſhew the quality or nature of them, as Land, Meadoy, pz. 
ſture,, Wood,-&c.- - Paſebe, 5 Fac. Regis, The Counteſs of Oxford brought a Writ of Dower to he 
endowed of Predial Tithes, &c, within ſuch a Town: And in the ſame Caſe it was holden, Thatthe 
moſt cettain Aſſignment is'of the third Sheaf; for if the Garbs of the third part of the Arable Land 

be afbgned, it is in the EleQion of the + Terre-Tenant, whether he will ſow the ſame, of not, 


| So Mieh; 3; & 4. Eliz. reported by Serjeant Benlows for-Law,in Dower of a'Mill in Wadeſmil in the 


County'of Hertford, the Aſſignment was of the third part-Molendini, viz. De integro Molendino per 
quemlibet tertium menſem, Oc, h ATEI'E 

2. It is not formal to bring an EjeGione firme de una capells, but it ought to be by the namedf a 
''2, The Viſne was de vicineto Parochie de Bredon, which was ill awarded: For firfi, the Leaſe 
and the Eje&ment alſo were alleaged to be done in Bredon which ſhall be intended to bea Town, 
and the 'Houſe and Lands are alleaged to' be in Forkzwgton (which alſo ſhall be taken for a Town) 
in the Pariſh of Bredonz fo that now it appeareth to he Donre, That there is a Town called Bredor; 
a Pariſh ca)led Bredon, and Workington a Town in the Pariſh of Bredox,” and the Tithes were alle- 
aged to be in Workington and Willeſdon (which alſo ſhall 'be intended to be a Town) in Parbia de 
Bredox:'So that the Viſne'ought not to be'out of the Pariſh of Bredox, but out of Bredon, Working- 
ton, and Willeſdon; for the Viſne ſhall be always awarded out of the place, which containeth the 
moſt certainty. And although that Workington and Willeſdon are called Hamlets in the pernomen, 
yet the Court ought to adjudge upon" that which is alleaged by the Plaintiff in his Declaration. 
And the Chief Jultice ſhewed the reaſon that moved him. to take theſe Exceptions, which was, 
That if they ſhall give Judgment, it might be reverſed by a Writ of Error for theſe cauſes, which 
might be a blemiſh in time to- come to their Reſolution'concerning the matter in Law : For which 
cauſe, with the conſent of the whole Court, for the cauſe aforeſaid, no Judgment was entred, 'But 
it was faid at the Bar, That the Court of Wards where a Bill doth depend tor this matter, (and by 
order of which Court, the matter in Law was to be adjudged by the Common Law) would take 0r- 
der for the poſſeſſion accordingly. | Fed 554 
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Henry Pigots Caſe, 


Enedici Winchombe, Eſquire, brought an Action of Debt againſt Hexry Pigot, which was 
entered. Trin. 11. Fac. Regis, Rot 566, in the Kings Bench , upon an Obligation made to 
the Plaintiff in Sixty pound, 2May. 8 Fac, The Defendant without demand of Oyer of the 
Obligation, or Condition pleaded Non eft fafilum. And the Jury gave a ſpecial Verdict to this ef- 
fe&, That the Obligation was made to the plaintiff in the manner he had declared, and found the 
Obligation intheſe words. Noverint #niverſi per preſentes nos Goergium Watkins, Generoſ. Henri- 
cunt Pigot de Civitate Oxon* Draper, & Fohannem Pyme de eadem Civitate Cordwayner teneri & 
firmiter obligari Benedifio Winchomb armig* in 60 libris, &&c, And in truth, the Plaintiff was She- 
riff of the County of Oxford, and the Condition of the Obligation was, That the ſaid George 
Watkins ſhould appear in the Kings Bench, Menſe Paſche,to anſwer to George Coiile ina Plea of 
Treſpaſs 3 and that the ſaid Obligation was delivered by the ſaid Henry Pigot , as his Decd to the 
uſe of the Plaintiff; and that after the delivery of the Deed, theſe words following, vis. (Vice- 
Com Comitatus Oxon”) were inſerted and enterlined in the ſame writing after the (aid 
words ( predicium Benedido Winchcomb armig') and before the faid words ( in ſexaginta 
libris .) before in the ſaid Obligation mentioned, without the knowledge and privity or 
command of the ſaid Bexedid 3 And whether upon the whole matter,&c. it ſhall ſeem to the Jultices 
and Court, that the ſaid writing be the Deed of the ſaid Henry, or not, the Jury know not ; and 
pray the Advice of the Court, &'c. And in this caſe theſe points were reſolved. 
Firſt, When a Legal Deedis raſed whereby it becometh void, the Obligor may plead, That it is not 
his Deed 3 and give the matter in evidence,becaule at the time of the Plea pleaded,it is not his Deeds 
Secondly, it was reſolved That when any Deed is altered in a point material by the Plaintiff 
himſelf, or by any firanger without the privity of the Obligee, be it by interlincation, addition, 
raſing, or by the drawing of a Pen of a line through the midi of any material word, that the Deed 
thereby becometh void : As if an Obligation be to be made to the Sherif for appearance, &e. and 
in the Obligation the Sheriffs name Is left out 3 and after the delivery "thereof, his name is inſerted 
or enterlined , cither by the Obligee or a ſtranger, without his privity, the Deed is void. So 
ifan Obligation be rafed, by which the firſt word cannot be ſeen, or if it bedrawn with a Penand 
Ink through the word , although that the firſt word be legible, yet the Decd is void, and: ſhall 
never make an Iffue , whether the ſame were in any of the Caſes altered by the Obligee himſelf, of 
by a ſiranger, without his privity: So it one make an Obligation of ten pound, and after the ſcal- 
ing of it, ten pound is added, and it is made twenty pound; itis void. So if the Obligor himſelf 
altereth the Deed by any of the ſaid waysz although it be in words not material, yet the Deed is 
void : But if a ſiranger without his privity altereth the Deed by any of the faid ways in any point 
not material; it ſhall not avoid the Deed, Vide Dyer, 9 Eliz.fol. 261,b, And therefore in the 
principal caſe, the addition by a ſtranger, without the privity of the plaintiff, being ina point not 
matcrial for any thing that appearcth to the Court z for this cauſe, Judgment was given for the 
Plaintiff; and ſoyou will the better underſtand wo Book in 14 Hen. 8.fol, 25,b. And in this 
caſe it was moved at the Bar, when a Deed (hall be good in part, and void in part: As to that, I 
conceive, there isa difference, when a Deed is void ab initio, and whenit becometh void by MiC- 
felance ex poſt faflo, Alſo there is a difference when the Deed whichis voidin part ab initio, 
doth confilt upon the entierty , and when upon divers ſeveral Clauſes; and in theſe alſo thete is a 
difference, when the ſeveral Clauſes are abſolute and diſtin& , and when they are ſeveral, and yet 
the one hath dependency upon the other. | 
As to the firſt, it is agreed, in 14, Hey. 8,25, 26;&c - That ifany of the Covenants of an In- 
denture, or the Conditions endorſed upon an Obligation, are againſt Law, and ſome good and 
lawful; that in this Caſe the Covenants or Conditions which are againſt Law, are void ab initio 
and the others ſtand good, $0 if tliree diſtin@ obligations be written upon one piece of Parchment 
ard one of them is red only to the Obligee, and he being a Layman not lettered, ſealed this Deed, 
It1s good for that which was read, and ab ixitios void for others : And this caſe is agreed by Brud- 
nel and Pollard, in 14 Hen. 8.26: ing Hen, 5. fol. 15; One brovght Debt for twenty pound a- - 
aint another, and declared upon an Obligation ofthe ſame ſum 3 the Defendant pleaded , That 
he Was A Layman, and could not read, and that he did acknowledge to be boud to the Plaintiff by 
the ſaine, Deed in twenty ſhillings which he hath paid, and ſhewed an Acquittance thereof and as 
tothe.remnant of the fum in the ſaid Obligation, it was not his Deed, and the ſame was holden a 
good Plea :; Which Caſe being of an entire farm, proverh without queſtion, That if there be two 
ablolute 2nd diſtinct clauſes in a Dzed,and the one be read to the party not lettered, and the othes 
nor, that the Deed is good for the claufe which was read, and ab initio void for the reſidue: And 
although that the Decd conſiſting upon an entire ſum, was void for all, as it is agreed in 14 H.8, & 
30 E4.3. 31, yet it was wiſely done by the Defendants Council in 9 Hen. 5. to Plead the truth of 
his Clicnts caſe, and not to leave the matter upon any queſtion in Law, when the truth of the mat- 
tr would take away all queltions, in 30 Ed. 3. caſi altinio. In Affiſe before Stuffe and others in 
the Country, the Defendant pleaded a Feoffment of the Plaintiff to him by Deedot the Land , Th 
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have and to hold to him and his heirs, comprehending 2 Letter of Attorney for to deliver Seilin, 
@&c. And in truth, the Plaintiff was a Layman not lettered, and that the Deed made with War. 
rant of Attorney was read to him, - according to the form of an Eſtate-tail and that upon the ſame 
intent, he ſealed and and delivered the Decd with the Letter of Attorney init, to make Liyery of 
S:ifin : Ard in that caſe, although the Clauſe of Feoffment in Fee, and the Warrant of atfOrney are 
two diſtinct Clauſes z yet foraſmuch as the Warrant of Attorney doth depend upon the Feog. 
ment, and hath relation to anEſiate in Fee, although it were well and truly read ; all was 44. 
judged to be void : And Thorp Juſtice faid , That every Deed ought to haye writing , ſealing, 
and delivery, and when any thing ſhall paſs from them who had not undexſianding but by hearing 
onely ,, it ought to be read alſo: Andit is true, that he whois not lettered, 1s reputed in Lay 
as he who cannot ſee, but hear onely ; and all his underſtandivg is by his hearing. And ſoa may 
who is lettercd and cannot ſee, is as to this - purpoſe taken in Law for a. man not lettered; Ang 
therefore if a man be lettered, and be blind, if the Deed be read unto him in other Manner, he 
ſhall avoid the Deed, © becauſe all his underftanding in ſuch. calc is by his bearing , as it wy 1, 
ſolved in the caſe of John Shuter, of the County of Wilts, inthe Star-Chamber , Mich. g, 7,p, 
gs, who was @ man of One hundred and fifteen years old, at thetime of his death, 1, Q 
Edw. 3.3. FJobx Pinſchon brought an AGion of Debt againſi Thomas Gerves , and others, F,. 
ecutors of Fobu Nortbgate, upon an Obligation made by the Teſtator of One hundred poyng the 
Defendant pleaded a Releaſe of the Plaintiff of all manner of Actions 3 and alſo the Plainig by 
that Dccd had received Twenty pound of the Teſiator » &e. Andthe Deed wasread, which 
expreſſed, That he had received Twenty pound in ſolxtione de 1001. & etiam remiſ. omninyg,, 
attiones, &'c. To which the plaintiff ſaid, That the Teſtator was cndebted to him in |Tyy, 
ty pound tor other Contracts3 and it was agreed betwixt them, that the Plaintiff ſhould. res 
that Twenty pound 4 and becauſe that the Plaintiff was a Layman, and knew not what was write 
within the Deed, _ what not, by Agreement the Deed was delivered to the ſaid Thomar Gray, 
now one of the Executors, to keep upon ſuch Condition ,i-That if the.Deed do not ſpeak but of 
Twenty pound, in which he was bound to him , that then the Deed ſhould be delivercd to Joby 
Northgate y . and if not, that it ſhould be delivered to the Plaintiff: And there Finchdey, Chief 
Jakice, faith, If that-which you ſay be true, you may fafcly deny the Deed ; for asto parcel 
which was made according to the Agreement, the Deed is good ; and as to the other parcel, 
thit athing is written, - of which you know nothing ; So that as to parcel you may acknowledpe x 
Dced of parcel, and/as to parcel which was not read to him , to deny the Deed. And thefimeis 
in 3 manner affirmed by Perſay, but he ſaith it! ſball be abſurd for Lay-people to plead, Nothis 
Deed as to parcel: But afterwards it ſeemed, That the dclivery to Thomas Gerves, was not ay 
delivery of the Deed, if the Conditions were not performed : For which cauſe the Plintiff 
ſhewed , - That the Conditions were performed, and that the Deed by the plaintifls aſſent wa de- 
liverd to the Teſiator ; | upon which iſſue. was taken, vis. That the Deed was not delivered to 
him in his life time with the. plaintiffs afſene, which caſc is cited in 14, Hen. 8. 26. tobe adj 
ed, but is there ill reported by the Reporter. © But if a Deed containeth divers diQtin& and abſo- 
lute Covenants, if any of the Covenants bealtered by Addition, Interlineation, or Rafure, this 
Misfelance Ex poſt fatto ſhall make void the whole Decd, as itis holden in -z 4 Her. 8. 25, 26. For 
although that they are ſeveral Covenants, yet it is but one Deed. 3 Hew. 7. fol. 5. If two be 
bounden in at Obligation, and afterwards the ſeal of one of them is broken off, this Misfeſance Ex 
poft fatto (hall make void the whole Decd againſt both. Fide Marthewſon, Mic, 39 and 40 liz, 
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Ne Alexander Powlter of New-Market, in the County of Cambridge; of cxtream malice of 

ill will Felleo-animo did burn a Houſe in the aid Town , upon which the moſt part of the 

ſaid Town was burnt and confumed : For which offence, -at the Aﬀiſes at Cambridge, in Autumn 

laſt paſt, he was Indifted and Conviced by Verdi&, and- prayed his Clergy 3 andif he ſhould 
have his Clergy, or not, was the queſtion. - And now this Term alt the Judges of Eyg/ond met to- 
gcther tor the reſolving of this point 3 and upon the conſideration of divers intricate, ill-compiled 
and compoſed Statutes, they were indoubt whether he thould have his Clergy, or not. But it 
was agreed by themall, that the ſame was Felony at the Common Law, as appeareth by Brinon fol. 
I6. and Bratton, and 11. H.7, fol. 1. And it was accounted in Law a heinous and exorbitant 
Felony ; for by the Statute of Weſt 1 cap.15.it is. declared, That ſuch as are taken for Houſe-burning 
Feloniouſly done, or for counterfeiting the Kings Scal, or for Trealon, ' touching the King himſell, 
ſha} in no ways be repleviſable, By which it appeareth, Firſt, That it was Felony at the Common 
Law; and fecondly,, That iti was fo heinous, that. he was not bailable,. nomore then for High 
Treaſon, | 5 TE $ 2:5; ws 
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But yct it was reſolved, That for the great favour and reſp«& which the Law doth attribute to. 


t Holy Church,for this Felony at Common Law,the offcnder( who was not ſo diſabled, that 
_ enabled by any Sipenfarion which might be made to be a member aw, arn 
if he were blind, &c. or in rcſpe&t of Sex, viz. A Woman, as appeareth in'22 E 13+, Co- 
roxe 461.) ſhould have his-Clergy by the Comn:on Law. For the Common Law dorh not deny 
beneficium clericatus the benetit of his Clergy, but in certa'incaſes:; As it a man be convil ed. any 
Hereſie, he ſhall not have his Clergy tor any Felony, &c. the tame. Law of « Sorect, Js vx.0- 
ther Infidel, Gravius et enim divinam quam temporalem ledere Majeſtatem ; the ſame aw j0 High 
Treaſon againſt the King ; and of Petit Treaſon alio before the Statute of 25 bd. 3.4. . Vide Tg 
H. 6. 47.for High Trealon,accordingly. But a man 'xcommunicated by, the Holy Church for any 
Ecclctiaftical cauſe, or Outlawed by the Cormmon Law tor any Felony, becauſe that he might have 
his Clergy, ſhall have his Clergy. Alſoin caſe of Sacriledge a man ſhall be ouſted of his Clergy, 
as it appcarethin 20 Ed.2. Corone 193-12 Aſſ pl. 39. 12 Ed.3. Coroxe 120, 3% Ed. 3» 
ibid. 357. 26 Aft. 19., 27 Af. 42. atthe Common Law, Jnfidiatores viarum, & dep, wiato- 
res agrorum, had not their Clergy, as appeareth by the Statute of 4. H. 4.2. And before the 
Statute of 4 H. 4.2. And betore the Statute of Articuli Cleri, cap. 15. he who confelſed the 
Felony, could not have his b:nctit of Clergy, becauſe he could not make his Purgation. And 
alchough the Statute ſpeaketh onely in caſe of Abjuration, . and of an Approver, yet the Judges in 
favorem Eccl:fie did extend it toall Confeſſions upon the Arraignment of the Offender. 10 Ed. 3. 
Corone 147. 12 Ed.z. Corone117. 27H.6.7. 34 H. 6.49. 7 Ed,4.29. 8 Ed.4. 26. 
9 E4. 4.28. 13 Ed.q.3. 22 Ed. 4, Coroxeq44. 15H.7-9. And Clergy not onely at the 
Suit of the King upon Inditment, but upon Approvement,and at the Suit of the party in Appeal, 
40 E4.3.42. 40 Aſſ.17. 11 Hen. 4.93. - And generally in all caſes, when the life or any 
member of the offender , as cutting off his hand,&c. is not in jeopardy , ' the offender ſball have 
his Clergy, as.in caſe of Petit Larceny, Stanford 124 a. Sothat it was reſolved, That at the 
Common Law for this Felony for burning of Houſes, the offender ſhall have the priviledge of his 
Clergy. | wo | 5 NE 

Then it is to ſce if this priviledge be takenaway by any Statute : And therefore it is to know, 
That by the Statute of 23 H. 8. 1. it is enated, That no perſon or perſons which (hall be found 
guilty of any manner of Petit Treaſon, or for wilfull Murder , of Malice prepenſed, or for robbing 
of any Churches, Chapels, or other holy places; or for robbing of any perſon or perſons in 
their dwelling-houſe, or dwelling-place, &c. Or for robbing of any perſon or perſons in or near 
the High-way 3 wilfull burnipg of any dwelling-houſes or Barns wherein any Corn is, or the pracy- 
xers or Abctters of the ſame, be admitted to the benefit of his. or their Clergy ( ſyeb as be 
within holy Orders, that is to ſay, Of the Orders of Subdeacon, or above, onely excepted.) So 


that this Statute doth ouſte the principal offenders aforcfaid , of the priviledge of his Clergy, and 


their Acceſſories before. Andit is to be marked, that the Statute doth not ſay, That no perſon 


or perſons that ſhall upon his or their Arraignment, plead not guilty, and ſhall be'found gullty;for. ' 


chen that ſhould be taken for found guilty by Verdi: But the words are, That -no 

ſhall be found guilty of petit Treaſon, &c. And the ſame may extend as well to Confelh AN of 
Record ( for the Court tindeth him guilty upon his own, confeſſion before them ). _ as to finding by 
Verdi of Twelve men, when the Offender denieth the tatt,. and pleadeth_ not guilty 3 and the 
caſe 'of Confeſſion is the fironger caſe : For although he be tound guilty by Verdi&, yet he may be 
innocent, and for that he may have his Clergy at Common Law, - and make his purgation 3 /butif 
he hath confeſſed the offence upon Record, he. ſhall not have his Clergy by the Common Law, be- 
cauſe he cannot clear himſelf, when the Court findeth his Confeſſion on Record; for in the intend- 


ment of Law ( againſt an expreſs and voluntary confeſſhon in Court ) he cannot be innocent. Con- | 


feſſus in judicio pro judicato babetur, & quodammodo ſua ſeatentia damuatur. And therewith agre- 
eth a Proviſo in the ſaid Act of 23 Hen. 8. which hath made. him who confeſſeth the rh: if Ca 
quipage with him whois adjudged for the Felony, the words of which are; Provided, T {bs 
Ad extend not to give any benefit to any ſuch perſons, which after their Confeſſion or Judgment. 
ven agzinſi them, of or for Felony, &'c. Vide 25. Edw. 34.42. and Stanford 122, c. Attainder 
by. confeſſion is the ſtrongeſi Attainder that can be,, for the rehement prefamption that the Law hath 
of the truth ; for it ſhall be abſurd toſay, That hc hath.not done ſuch a Felony, after that the par- 
ty himſelf hath confeſſed the ſame to the deſtruftion of him and all his offspring. 
And where the Statute of 8 Hen. 6, 9. .enaQteth, That if the party grieved recovereth by Aſfiſe, 
or by Action of Treſpaſs, and it is found by Verdi&, or in other manner, in due form of Law z 
That the Defendant entrcd with force, &e. that-the Plaintiff ſhall recover'treble damages in ſuch 
caſe, if the Defendant confefſeth the Action, or .maketh default, . or pleadeth-nor, or pleadet an 
ioſufficient Plea, and upon Demurrer, Judgment is given again(t him.In all the ſaid Caſes, the fame 
is a finding, within the Statute 3 For their is one finding by the Jury,and another by the Judges; and 
when the Defendant confeſſethit, the Judges find ſufficient matter before them to give Jaggment : 
See for the ſame, Serjeant Bendlows Reports. i And ſo was it taken in6 H. 8. and in g,, i 


&' Mary, ina Writ of Error and fo [ have heard the Lord Dyer vouch a Judgment accordingly in 
divers of the ſaid Caſes, upon the Statute of -$ Hex. 6. And therefore the opinion of Stanford, fol. 
12. Thatincaſe of Confeſſion , the offenders in tbeſe great and heinous offenſes, ſhall have. their 
Clergy, is not taken to beLaw 3 and the conſtant and continual experience of Judges in theit Cir- 
cuits hath been to the contrary. Alſo this AQt.of 23) H..8. extendeth as well to Appeals and Ap- 
 Provemnents, as Indictments :.- But yet in this Statute. there were found divers great defeQs ; for 
| ey a 
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Actof 2 Ed. 6.hath made divers great alterations: 


nedinthe Act of 25 Hen, 8. were reſtored to their Clergy by the ſaid general clau 


the (aid Offenders, and their Acceſſories before, have by an calic means theis Clergy,notwithgang 
ing this Statute : For if the Offender had upon his Arraignment ftood mute, or would not dire1y 
2nſwer ( which is all one)or would have challenged above the number of Twentyyhe ſhould haye th, 
beniefit of the Clergy,notwithſianding this Statute 3 for in theſe caſes they are not found guilty of the 
cloby , as the Statute ſpeaketh , but ſhall have Judgment fort and dure for their contumacy, þe. 
cauſe they will not anſwer according to Law, nor put themſelves upon their Country. Aj if the 
Offender had rot Appeared, but had been Outlawed for any of theſe offenſes, yer notwithſtandin 
Me a Statutes, he ſhould have his Clergy 3 for he was not found guilty of the Felony, but i 
taived. for his defanitt. Alſo although the Defendant had committed Burglary , yet ifjr wee 
withviit Robbery 3 he ſhould have his Clergy, notwithſtanding this Statute ; and fo ſhoy1g the 
Acctfſories as well before as after : And fo as to ouſtethe Acceſſories before of their Clergy in ajj the 
Gif offenſes, the words are (be found guilty) ſo that the Tame detects are allo in this clauſe as jy the 
fortner. | nn : 
| Boos that was the Statute of 25 H. 8. cap, 3- made, which reciteth the Act of 23 H.8,a0g,,. 
ther enaQteth, Thatifin thoſe caſes the perſon arraigned ſtandeth mute, or will not direRly anſyy,, 
ot challenge above the nurhber of Twenty, he ſhall loſe the benefit of his Clergy in like manger and 
form as if he bad directly pleaded, c.and thereupon had been found guilty according to the Lzyy of 
the Land:' By which words, the intention of the makers of the Act appeareth , Thar he whq j, 
«found guilty of any of the ſaid offenſes (which cxtendeth as well to Conteffion, as to Verci) yy 
loſe his Clergy : And therefore although the At of 23 Hey. 8. is not revived, yet there are ſuf. 
cient words in the At of 25 Hen. 8. toouſte him,who is tound guilty,of his Clergy : And the fame 
alſo appeareth, was the tmeaning of the makers of the Act ot 5 & 6 Ed. 6.For if the Act of 25H.3 
had not extended to him who is is found guilty by Verdi& or Conteffion , they would not þaye 
received the ſame toouſte the Offender of the priviledge of his Clergy onely ; incaſe when heftggg 
mute; or would not anſwer, or challenge above the number of twenty 3 and not where heisfourq 
guilty by Verdi& or Confeſſion. Alſo the words of the At of 5 & 6 Ed. 6. are, that the ſaid ag 
of 25 H. 8. ſhall remain and be in full ſixength and vertue, in ſuch manner and form as it did beforg 
the rtiaking of the A& of 1'Ed. 6. Andbefore the fame Act, without queſtion, he who was foung 
guilty by Verdict or Confeſſion, was ouſted of his Clergy. But this Act of 25 H. 8. had not by 
Any words in any caſe taken away Clergy of the Acceſſory before, which was a great defect, forir 
he wete found guilty sccording to 23 H.8., as well the acceſſory before, as the principal before, wy 
ouſted of his Clergy , but if he ſtood mute, or anſwered not directly, or challenged aboyethe nun. 
ber of ewenty : In theſe caſes the principal was ouſted of his Clexgy by 25 H8. Yet in theſame © 
caſts the acceſſory before was not ouſted of his Clergy. And this Act of 25 H. 8. doth not extend 
fo appeals or approvements, hut onely to Indictments 3 for the words are, if any perſon be indicted 
&c, It wasenacted by the fame Statute, That ifany be indicted for Felony, the fiealingof any 
Goods in any County, and thereupon arraigned, be tound guilty, or upon malice ſands mute, or 
challengeth peremptorily above the number of 'twenty, without directly anſwering to the Law; 
they ſhall loſe;the benefit of their Clergy, in the fame manner and form as they ſhould, if they had 
bech itidicted, arraigned, and found guilty in the ſame County, where the Robbery or Burglary 
was done or committed, If it ſhall apptar to the Juſtices, before any ſuch Felons or Robbers be 
artaſgned; by evidence given before them, or by examination, That the ſame Felonies, whereupon 
they be fo arraigned, had been ſuch Robberies or Burglaries, &c. Wherefore by the faid Statute 
they had loſt the benefit of their Clergy, if they had been found guilty thereof in the ſame Shire, And 
there is alſo defect in'this branch ;,. for the ſame doth not extend to the caſe, when the Offenders 
for any of the ſaid offenſes are Outhawed,&c. And alfo it doth not extend to acceſſories before in 
ſuch caſes :. And it is to know, That when the Offender doth confeſs the Indictment, or flandeth 
mute, or challengeth above the number of twenty, although that noevidence can be given againk 
him, yet the words of the Statute are (or by Examination) which words have relation when the 
Offender doth confels the offence, 'or ftandeth mute, or challengeth above the number of twenty. 
Then was the Statute of 1 £4.6.12.by whichit is enacted, That no perſon that ſhall be in due form of 
Law, attainted or convicted of Murder, of Malice prepenſed, poyſoning of Malice prepened;break- 
Ing of aby Houſe by day or night, any perſon being then inthe ſame Houſe and put in fear ordread, 
or for robbing of any perſ6n in'or neat the Highway ; or for felonious fiealing of Horſes, Geldings, 
or Mares 3 or for teloiiious rr dhe oo out'of any Church, &c. or being thereof indicted 
'or Yppealed, 'and thereupon four'd guilty by Verdict of twelve 'Men': or ſhall confeſs the fame upon 
his or their arraignement,or will not anfwerdirectly;or ſtand mute, ſhall not be admitted ro have 
the bencfit of Clergy or Sanctuary. And that in-all other caſes of ' Felony, other thanſuch as are 
before mentioned 3 all perſons that ſhall be arraigned and found guilty;or ſhall confeſs the ſame, or 
ſtand mute in form aforeſaid , or will tiot directly ''anfwer, ſhall have the priviledge of Clergy 
or Sanctuary, as thicy might have had before the Fitſt year of King Henry the Eighth. And this 
1. By this general Ulabſe, 'Clergy Was teftored to him whooffended in burning of Houles, and to 
the acceſſories before, - ge | mw 


2. All acceffories before in caſeof Petit Treaſon, Marder, Burglary, 'or other offences mentio- 
ſe; -and therefore 


they erred, who held, that "the acctfſory to a Burplayy, ſhould be ouſted of his Clergy : For - 

that time, as well every acceſſory in Burglary, as well htfore as after, ſhould have his Clergy3 . - 
w 

it 


the ſame appeareth by the Judgmeiit of the whole Parliament of 2 & 3 Phil. & Mary. by 


Pare Nl. Th de ds 


iris enacted, That the benfit of Clergy ſhould be taken from Benedid Smith, &c. for;the murder . 


of Rufford, if the faid Benedid ſhould be found guilty, as acccfſory to the murder, &c. Note, the 
aid murder was ſo barbarous and ſo heinous, that Clergy was taken from him, and others, being 
but acceſſory before, after the offenſe committed.Vide 3 & 4. Phil, & Mary. Dyer. 133, where men. 
tion is made he was ouſted of his Clergy by the ſame Act of 2 63 Phil. & Mary, which provetb, 
That if the ſame Act had not been made, that he might have his Clergy. —_ =—_ 

3. By this general clauſe, Clergy was reltored to heinous offenders in piracy upon the Seas, which 

was taken away by the Stacute of 28 Hen. 8, cap. 15. and indivers other caſes. RE 

4. The words concerning Attainder, of breaking of Houſes onely, ſhould be repugnant and 
very abſurd, if they be not {upplied by a reaſonable intendmnent and good confirucion ; For FL 
Stanford 126. 2, well obſerveth, Ifany break any Houle by night, without inrent to commit Fe- 
lony, it is not Burglary nor Felony ( and therefore theſe words , with felonious intent, failz ) 
and alſo , if he break a Houſe in the day, although he hath a felonious intent, if he cart y away no- 
thing, it is not Felony 3 and therefore in that caſe, thele words,(And lteal-Goods feloniouſly )are in- 
ſerted : And yet Stanford holdeth, That theſe general and incertain words ought to be ſupplied with 
anIntendment, viz. Where he is Attainted and Convict of breaking of the Houſe in the nighe 
Burgulariter,or of the breaking of the Houſe in the day,and of the ſicaling of the Goods there within; 
but as to the caſe of Burglary, this A hath made an alteration more lirict then 23 Hen. 8. had 
For this AR doth take away Clergy in caſe of Burglary, without any ſtealing of Goods, 

5- This Actof 1 E4.6, doth add a thing not material, and omitteth a thing much material, 
which was compriſed within the As of 23 & 25 Hen, 8. For that took away Clergy fzom him 
who poyſoned another of prepenſed Malice, which without queſtion is wilfull Murder; and for 
that the offender was ouſted ot his Clergy by the ſaid Acts of 23 & 25 Hen.8, And itomitreth the 
heinous offence of burning Houſes,and yet taketh away Clergy from him who commiccethBurglary, 
although he impair the Hoſe, little or nothing, and implicite alloweth Clergy to him who burneth 
the whole Houſe; and not onely one houſe, but the-greater part of a Town, as it was in the caſe 
now in queſtion. - | | . 

6. There is a great defect in this AR in ouſting offenders of their Clergy 3 for it doth not extend 
where the offender doth challenge above the number of twenty, which was included within the At 
of 25 Hex; 8. But the ſame is remedied by the reviving ofthe Act of 25 Hen.8. by the Statute of 
$& 6 Ed. 6, as appeareth before. - | : : 

7. There is a great Repugnancy in the ſaid general Clauſe 3 For notwithſtanding that, If any of- 
fender whois to be reſtored to the benefit of the Clergy, whereof he was ouſted by any former Sta- 
tute, challenge above the number of twenty or it he be Outlawed for the ſame Felony, he thall 
not be reſtored to his Clergy 3 for this clauſe doth not extend but wherethe offender is found guilty 
by Verdi or Confeſfion, or Randeth mute, or will not direly anſwer. 

$. He who committeth Robbery or Burglary in one County, and carrieth the Goods: into ano- 
ther County, &c. who was ouſted of his Clergy by 25 Hen. 8. was reſtored to his Clergy by theſe 
general words. | | 

9. This Ac extendeth to allperfons, viz. as well to thoſe who are within holy Orders, who were 
excepted out of 25 Hen. $. as to other Lay-people. 

10. This A& of 1 E4. 6.-in other points hath ſupplied ſome of the defe&s which were in the 
former Statutes, concerning the offences mentioned in the ſame AQ. 

For firſt, The former Statutes did not extend, as appeareth before, where the Offender was Out- 
lawed for any of the Offenſes mentioned inthem 3 but this At extendeth to men Outlawed;Attain- 
ted by Batte], Abjured, Attainted by Parliament 3 for the words are, If any hereafter ſhall in due 
form of Law be attainted 3 which words extend to every manner of Atcainder. | 

Secondly, This A doth extend by -expreſs words to the caſe of Confeffionz for the nexc 
words of this Act are ( or Conviet ) and the ſame is by Verdi& or Conſeflion : So that the clauſe 
for ouſting of Clergy, is better penned as:to theſe points, than the general clauſe for Reſtitution of 
Clergy, as it appeareth before. And itis to be marked, That this A& of 1 Ed.6. extendeth as 
well to Appeals and Approvements, as to IndiCiments. And afterwards the Statute of 5.& 6 Ed. 
6.cap. 10, was made, the title of which was, That fuchas rob in one Shire, and flic into another, 
ſhall not have the benetit ofthe Clergy. | EIS, 

This A& firſt reciteth the faid AR of 25 H. 8. which reciteth the other AR of 23 H.8; And in 
which, mention is made of burning Houſes; and further, the addition-which the Ae of 25 H. 8. 
maketh ; and alſo the branch-concerning the ſtealing of Goods in one County, and of cartying the 
theft into another County, + And for the ſaid AG of 5 & 6 Ed. 6. reciteth the Purview of the (id 
Ad of 1 Ed.6. word for word ( in which the omifſian of burning of Houſes, appeareth } and alſo 
the ſaid general and beneficial branch for Clergy of -the Act 'of x Ed.6. And then after the recital 
of theſe three Statutes, the words of the ACt ot 5 &6 E4, 6, are, By reaſon whereof divers and ma- 
ny perſons, ſince the ſaid firſt year, have committed ſuch Robberies and Burglarics, ind after have 
been taken with the mannerin another County, and there indicted, arraigned,and found'guilty ;have 
had and enjoyed their Clergy; which they could not have had, if the faid Statute of 25-H.'8:had 
ſtood in force 3 For redreſs whereof, beitena&ted , That the faid Ac made inthe faid Five and 
twentieth year, touching putting of ſuch offenders from their Clergy ; and every Article, Clauſe, and 
Sentence contained inthe ſame, touching -Clergy,ſhall from henceforth, touching ſuch offences from 
henceforth to be. committed and done , fiand, remain,” and be in full irength- and vertuc; in fach 
manner and form, as it did before the makirg of the ſaid Act of x Ed. 6. any Clauſe, Article, or 
Sen- 
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Sentence compriſed in the ſaid AQ, made in the ſaid firſt year, tothe contrary notwith(tanding, 

And the whole ſcruple of this Cale, doth conſiſi upon theſe words of the body of the AR of 5 
6 Ed, 6. and of a conceit which Stanford maketh, Lib. 2. cap. 43-fol. 128.4. That the Ag of 
25 Hen, 8. is not revivedinall, but onely in that part which concerneth the ſtealing of Goods in 
one Couaty, and the cartying of them into another, by reaſon of theſe words ( luch offenders , and 
ſuch offenſes,&c.) which hath relation onely tc the offender, which is expretied before in the lame 
Ac. 
To this was added by others, two other Ovjctions. Firſt, That the Title or ile of this Att is 
particular, viz. That ſu bas 10b in one County, and flie into another , ſhall not have beneke 
of Clergy 3 whereby the intent 0: ine mak: rs of the AQt, appearcth to what thing the (aig AG 
ſhall extend : And the caſe «fSr-2dling and Morgan, Plo Com. 203. b. proveth, That where the 
particular ſtile of the Act 11 7 Ed. 6. concerning the Revenues ot the King, doth limit ang quali. 
tie the general words of th: by1y of the Act, vis. ( Any Receiver ) to extend onely to the Kings 
Receivers, according to ih: 11.lc ot the AQ. | : 

Another Obj.Rion was «+ 1c by ſome, That admitting that the faid At of5 & 6 Eds. hath 
revived the whol: Act © 5 H:+. 8. Y-t foraſmuchas the Act of 23 Hen. 8. was not revived the 
faid Alexander Pow':er 1 the why now inqueltion, ſhall have his Clergy : For as it hath been ſaid 
the Atot 23 H.$. cx 14th on:Jy when the offender is found guilty C which is our cafe, ) and the 
Ad of 25H.8 1: *rineſad 4 ot 23 H. 8. and maketh addition when the offender ſiang. 
eth mute, or will not SET; -108 challengeth above the number of Twenty: So that the AQ of 2 
H. $. extendeth not < i. wh«re the offender is found guilty by Verdict or Confeſſion, becaule 


 theAcqtot23 H.8S. hath,  -vid-4 tor that. And inas much as the general words of the (aid AQ 


of 1 Ed. 6. hath taken away t ie :«1.e ( but in one ſpecial caſe as aforeſaid) of both the Statutes of 23 
H.8.and25 H. 8. and the +:: .» 5 & 6 Ed.6, hath revived onely the ACt of 25 H. 8, forthjs 
cauſe in the caſenow in quetti-;1, th »event of Clergy is not taken away. 

Againſt which it was argue. ny th r Juſtices. 

Firſt, that the Statute ot 5 & 6 &4. 5, hath revived the whole Actof 25 H. 8. concerning Cler. 


Y- 
: Secondly, that the Act of 25 H. 8. hath taken away the benefit of Clergy from him whois found 
guilty of burning Houſes,by Verdict or Contcthon. . ; 

Thirdly, They cited a Judgment in Parliament to prove it. 

Fourthly, They confirmed it by a conſtant opinion and proceeding of the Juſtices of Aſſiſesin 
their Circuits. | WT. 

As to the firſt, is was ſaid, That this Relative ( ſuch )) reſcrrethrather to the precedent mat- 
ter, than to the particular form of words, tothe end, That the remedy intended by the makers of 
the Act, ſhould be of as great extent as the malady and miſchief was, ( [ſuch ) ſhall be taken ({fuch 
in miſchief, and ſuch in inconvenience,) and all ſuch as inform of words, as is mentioned before, 
And therefore the Statute of Weftm. 2 cap.5. is, Crum quis jus preſentandi non habens preſentovrit 
ad aliquam Ecclefiam, &c, per quod beredes infra etatem exiſtentes per fraudem & negligentiam n- 
ftodum, &c. Statutum eft quod bujuſmodi preſemtationes, &c. non fint bujuſmodi reflis beredibus,&c, 
ita prejudiciales., And the caſein 44 Ed. 3.21. That an Infant had an Advowſon by dilcent, and 
avoided an Uſurpation without Averment, that he was in Ward 3 becauſe that this word ( bajy/m«- 
di ) viz, ſuch; ſhall betaken ſuch in miſchief, vis. to provide for all the miſchief; and having 
an Advowſon by diſcent (which was the ſubſtance) it matters not, whether he was in Ward,ornot. 
$0 the Statute of Weftm. 2. cap. 12. the preamble ſaith, Per appelatores nibil babentes, &. And 
the body of the Act is, Statutam et quod cum aliquir fic appellatus, &c. Yet without queſtion, Vi 
the Appcllor be ſufficient, notwithſtanding this word ( if )) the Statute extendeth to it. And 
where the Statute of 2.1 Hen. 8.15. ſpeaketh in the Preamble of Leaſes made for great Fines ( for 
the Incomes, &c.) And'the Purview is, That allfuch Termors ſhall or may falfitic jt , hath been 
always taken, That the Statute extendeth to Leaſes made, cither for a ſmall Fine, or for no Fine: 
So the Preamble of the'Sratute of 32 H. . cap. 33. ſpeaketh of Diſſcilins with Girength : And 
the body is, That the dying ſeiſed of fuch Difſeiſor, &c. the ſame extendeth to a Diſlcilin without 
force , for, ſuch in miſchief: And fo itis holden in 38& 4 Phil. & Mary. Dyer 219. andſoinmt 
ny other Caſes. And as to the fiile , or title of the AR, it is not any parcel of the AR ; ,and old Sta- 
tutes are without any title,' and many Ads are of greater extent than the titles are 3 As the Statute 
of Uſes, 27 Hen. 8. cap. 10.. the title is, An Ac expreſſing an Order for Uſes and Wills; and yet 
the body of the At doth extend to Joyntures and Dowers of Women. Wu 
— And ſointhis cafc they argued, That the body of the Act of 5 & 6 Edw, 6. was morc ſpacious 
than the title, but not more ſpacious than the preamble z for the preamble doth extend to two mil- 
chiefs, one implicite by recital and the}, other explicizs by expreſs words : Implicit by 
the recital of 23 &25 H.8. which extendeth to. burning of Houſes; and by recital of 
1 Ed. 6, in which was the omiſſion of burning of Houſes '( which was thought co be by. the 
negligence of the writer; for it is a more heinous offence , than many other there mentio- 
ned,  ) Explicite, of Robbery, &c. in one County, and carrying into another County ; then when 
the words are, For redreſs whereof be it enacted, &c. It doth not refer onely to the laters which 
was the offence of commiſſion, - but alſo tothe omiſſion of the offence of burning of Houſes in the Sta 
tutcof 1 Ed. 6. And then this word (ſxcb ) ſhall have reference to burning of Houſes, as well in 
oo FP of 23 H,8. as inthe ſaid AG of 25 H, 8, Both which are recited in the fame AG of 
: Another 
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Another reaſon :was added, That the Purview of the Act of 5 & 6 E4d.6:hatha double ſentence; 
2iz, That the ſaid Act of 25 #7. 8. touching the putting of ſuch offenders from their Clergy, it 
it ſhall be admitted to extend onely to Robbery in one County, and carrying into another;yet there is 
another ſentence in the ſame AR, and every Article, Clauſe, and Sentence, contained in the ſame; 
touching Clergy, ſhall from henceforth touching ſuch offences, remain, and be in full ſtrengthand 
vertue. 

And it was argued, That the latter clauſe ſhould cxtend to the whole Act of 25 H. 8. for divers 
reaſons. | | | 

I. Becauſe that the firſt ſentence had been ſufficient for the Robbery ia one County, and carrying 
into another ; and then this latter ſentence which hath more general words, vis. And every Ar- 
ticle, Clauſe, and Sentence , &c. ſhould be vain and ſuperfluous, Et viperins eft expeſitiv que cor- 
rodis viſcera textus. | | 

2. There was not but oneclauſe or ſentence, concerning Robbery in.one County, and . carrying 
into another ; and this branch of 5 & 6 Ed. 6. faith, :All and every Article, Clauſe , and Sens 
tence, concerning Clergy ; fo that it (hall be hard, that theſe General words ſhall be reſtrained to a 
particular clauſe and ſentence ; but the good .expolitor doth make every ſentence to have its operati- 
on to ſuppreſs all the miſchiefs before in the ſaid AQ, and rhiefly thoſe which are e xprefſed in the 
AG it clf ( as it is in the cafe in queſtion. ) And although that-the latter words of this ſentence; 
bc, Shall from henceforth concerning ſuch offences, remain. in force. In- good conſtruction theſe 
words (ſuch offences) ought to have reference to ſuch offences,is are contaibed inany Article,Clauſe, 
or Sentence ofthe Act of 23 Hen. 8. concerning Clergy. . And by ſuch conſtruction; ſuch hei- 
nous offence ſhall not paſs incffe& with impunity 3 and malefacors ſhall not be encouraged to burn, 
not onely Houſes, but Towns and Cities, and ſhall paſs with a little burning in the hand. And by 
this Conſtruction, all the Statutes will ftand together, and be well reconciled, and ſhallagree with 
the conſiant and continual experience of the Judges, And it is frequent in out Books, ' That Penal 
Statutes have been taken by Intendment, to the end, they ſhould not be illuſory, but ſhould take ef- 
fe& according to the exprels intention of the makers of the Ad: + And therefore it was enacted by 
the Statutg ot 27 Ed. 3.c4p.1. That he whodraweth any one to the Coutt of Rome, in a pled 
which might be determined in the Kings Court; orof things whereof Judgment is given in the 
Kings Court; or who ſuc in any other Court ,. to defeat or impeach the Judgments given in the 
Kings Courts, thould have day containing the ſpace of two months, &c. And if they come notat 
the {ame day in proper perſon, they ſhall be out of prote&ion,; &c. - 00-35 

A Queſtion was movedin 1© Ed. 3. 11, .( which was within three years after the making of this 
AR) ltthe offendor make not default,. bur appeareth; and pleadeth, and iscondemned; if he (hafl 
have the high and penal judgment of Premmunire given by tho ſame At. Bur afterwards in 39 Ed: 
3.7. Judgment was given againſt the Biſhop of Chichefter, who appeared, That he ſhall be put out 
of protection, &c. And yet the Letter of the Statute is, That if they do not appear the fame day 
they ſhall be out of ProteRionz 2 fortiori, when he appeareth and anſwereth nothitig to it, ſuch 
Judgment thall be given, for in «qual miſchicf, much more fironger; when in ſuch caſe he appear- 
eth and pleadech, and is found guilty, there he ſhall have Judgment upon the faid Statute,as it is ad- 
judged in Ferebies caſe in 44 Ed. 3. 36.4. &b. and yet it is out of the words of the A; which onely 
ſpeaketh of default ; and intinite Judgments upon the ſame Statute have been given accordingly. And 
therefore 2 xi beret in litera heret in Cortice >, which caſe was ſaid hath greater defeQt of words, 
then the cale now in queſtion. | 

By the Statute of 8 H.6. cap. 12. it is ordained, That if any Record, or any parcet thereof, &c: 


be voluntarily carticd away, &c. by reaſon whereof any Judgment be reverſed,and ſuch ſtealer, car - 


ricr away, withdrawer or avoider, &c. are adjudged for Felons. | 

And in 2 Rich. 3. 19. an Actionof Debt was brought againſt F. B. whereas in truth his name 
was I, B. Proces continued untill he was Outlawed ,, and che Originzl was rafſed, and the 3 Ca- 
pias made. B. and the-Rolls raſed and made accordingly. This A& was reſolved tobe Felony 
by all the Juſtices; and yet by that, the Outlawry was made:good, &c. So by the Statute of 25 
E4. 3. the killing of the Maſter is adjadged Treaſon, and ” pts extendeth by confirudion to 
the Miſtreſs, as it is holden in 19 Z#. 6. 47. And in many other cafes, Penal Stztures have been ta- 
ken by Intendment to remedy the miſchief, in advancement of Juſtice, and in ſuppreſſion of crimes 
and heinous offences, 

As to the ſecond, The Statute of 25 H. 8. hath taken away the Clergy fromhim, who' is found 
guilty of burning of any Houſe; for the ſaid acof 25 H.'8. takes away Clergy from him, who 
in ſuch caſe upon his Arraignment ſtands mute, or will not plead, or challengeth above the number 


, Ooftwenty : In like manner and form, as if he were found guilty after the Laws of the Land ; which 


are athrmative words, and taketh away the Clergy from him, whois found guilty according to the 
Laws of the Land. | 

As tothe third point, The makers of the Statute of 4. & 5 Phil. & Mary. c. 4. knowing that by 
theſfaid Statuteof 25 H. 8. which was revived by the Statute of 5 & 6 E4.6. Clergy was taken from 
the principal offenders in the faid caſe of burning of a Houſe, and not of one acceffory 4 have pro- 
vided that the Acceſſories before, inſuch caſe ſhall be oulted from their Clergy 5 which was takeri 
dy divers of the Juſtices to be a good interpretation of the whole Parliament , of all che ſaid Acts 
concerning this matter, That if the principal ſhould have his Cl:rgy, it thould be abſurd; and ne- 
ver ſeen in the whole Law; that the Clergy ſhould be taken from the Acceſſory onely, and leave 
the principal offender at large to have his Clergy. Secondly, It ſtiould be in vain by the aid _ 
) 
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& «© Phil. & Mary, tO take away Clergy from the Acceſſory betore, and to leave the rin: 
- \ 2a Nis Clergy. For if the principal hath his Clergy before Judgment, the acceſſory ſhall ** 
be arraigned; as itis bolden in the Fourth part of my Reports. 

Note Reader, That thefaid aQof 4 & 5 Phil. & Mary, taketh away Clergy from him wh, is 
Acceſſory, before the offence of burning of a Houſe, &c. ſhall extend where the Acceſſory is ths: 
lawed or otherwiſe Attainted or Convicted , or ſiandeth mute, or denieth to anſwer directly, ,, 
challengeth above the number of twenty ;. which is well and perfect to that, but that AR doth nor 
extend to every Burglary,. or breaking of houſes, &c, but onely when robbery is done, + 

As to the fourth-point, Upon Conference had with. divers Clerks of Afſiſes, and other ancient 
Clerks, and upon thefight of divers and many Records, it appearcth, Thar the principals ang as 
ceſſories before have been ouſted of their Clergy, in the calc of burning, of Houſes : For their may. 
ner of Entry where Clergy doth not lye, is to ſay Cul. ſuf. per coll. But when Clergy licth - th, 
Entry 1s, "Petit librunt, 6ccc | And all the preſidents but one (which was before Sir Job» Puckering 
and his Companions, JuRices of Aſſiſe, in the County of Efſex) were, Cl. ſuſ. per Collum, ith. 
out the-words, Petit Jibrym, Upon all which matter, and upon view of the ſaid preſidents, it Was 
reſolved, Thatthe faid offender in che caſe in queſtion ſhould be put from his Clergy; andaccyy. 
dingly ateheJaſt Affiſes in the County of Cambridge ( although the offender could read wel] )Judg- 
ment was given upon him, and Execution done accordingly ; and order given, that he ſhould he 
[b]) hangedinchains near the place where theoffence was done,” and ſohe was. | | 

Noe Reader, As tw morn and Robbery in Houſes, &c-' For as much as Doubts and Queſtions 
may ariſe updh it, as hathbcen-faid, I have thought it necefiary (by way of Appendix ) tomaks 
a ſhort Explanation 'of it, and of ſome other things, to the intent, T har of the one fide, great of. 
fenſes ſhould not-paſs unpuniſhed, nor of the other fide, the ſubje& be deprived of the Priviledge 


which the Law giveth him. - Imago Bf gt 
By the Statute of 18 Eliz. cap, 7. it is enaQed; That if any- perſon (ball commit any' Felonioyg 
Burglary, and ſhall be found guiley by Verdi, . or ſhall be outlawed, or pon his Arraignment ſhall 
confeſs the ſame; in every ſuch caſe he ſhall be puc from his Clergy. * By chis A it is commonly 
holden, 'and o publiſhed it-fome Books in Print, That none ſhall have Clergy who committeth any 
Felonious Burglary. Andit is toſce if the ſame be well undertiood, and the ſecret thereof is wor- 
thy your apprehenſion and knowledge, for this Statute of 18 Eliz.cxtendeth onely to three cafes,vi, 

' Where the offender is Outlawed, or is found guilty by Verdict,or confeſſeth the ſame: 'And there- 
fore if any one be indicted of Burglary generally at the Common Law, ( without ſomethingſpecial 
and without any allegation according to certainStatutes in ſuch caſe, provided ) if the offender be 

— Outlawed,or ifupon not guilty pleaded , he be found Guilty by Verdict ; or if he confeſs the ſame, 
he ſhall be ouſted of the priviledge of Clergy by this Statute , but if he be arraigned upon ſuch geneal 
i: Indictment, and ſtandeth mute, -or will not anſwer, or challengeth above the number of twenty; in 
ſuch caſes, upon ſuch Indi&ment, he ſhall have his Clergy. And therefore it ſhall be wiſely done, 
that the Indictment do comprehend according to the Statutes of 23 Hex. 8.1. 1 Ed. 6. 12. That 
ſome perſon was in the Houſe, and put in fear, &c, for in ſuch caſe the ſame At doth put him from 
his Clergy 3 or according to the Statute of 5 Ed, 6. 9. the owner , his wiſe , or children, being 
ſleeping or waking ; for if any ſuch ſpecial matter be contained inthe Indi&ment, then if the offender 
ſtandeth mute, or will not direQly anſwer, ox challengeth above the number of twenty, he (hall be 
put from his Clergy. . |” W., | 


% 


; 4 ,. | 

i 3 Alſo the faid Acts of 2 & 5-E4. 6, are neceſſary to be explained, viz. The AR of of-1B9.6, 
Xe: 12. ought tobeexpoundced 4s:itthath been before; and although that this Act doth extend to fin- 
gle Burglary without Robbery, yet it.requſreth that ſome perſon be then in the Houſe that is put 

. in fear : For if the party. were there, and washot put in fear; as if he be Nleeping, or awake, orin + 

nother part of the: ule, and nt tout. 2 fear theo notw handing ſach Burglary, he ſhall hare 

is Clerg 4.not vichſianding the vt; vieof237 LB. doth joy 1'Rok Xry 1 it 1 Burglary in ſich 

C5] ale, apdgheStatute of x EGG, 12. Whichexrendaul £0 dangle Burglary ».- bur both agtce, That 

the perſon onight to be put infear,' Aithe Bid ARA of-viEd6; is worthy. of \(ition,For 
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Part. X1. Alexander Powhers Caſe 


Robbery of Goods, that ſuch an Acceſſory bctore ſhall have his Clergy, Vide Stanford, lib, 1 cap.24. 
For which other Felonies, Burglary may be committed... | ES 7 
But let us leave Burglary which ought to be done in the night, and let us ſee in what caſes a man 
ſhall be put from his Clergy, when he breaketh any dwelling Houſe in the day time, | FP 
1. Upon the Statutes ot 23 H. 8. 25 H.S. 1 Ed. 6, oap. 12. 5 & 6 Ed. 6.9. it is clear, That 
there ought to be an Actual Felony done, befides the breaking of the Houle in the day,for the break- 
ing of the Houſe ooely in the day time, although itbe with a Felonious intent, without taking away 
ſomething, is not Felony 3 and therefore there needeth no Clergy in the caſe. oe 
2. Upon the ſaid Statutes of 23 & 25 H. 8. there oughe to be then either the owner, his Wie, 
or his Children, or ſervants there put in fear; and by 1 E4. 6. 12. ſome perſon ought to be in the 
Houſe and put in fear: And by 5 & 6 E4. 6. cap. 9. Ifthe owner, Wite, or ſome of his Children 
or Servants, be in any Part of the Houſe ſleeping, or waking, and all the other points concerning 
che Attainder, Conviction, ſtanding mute, &c. in caſe of Burglary, doth extend alſo to Robbery in 
adwelling houſe in the day time : And he who robbeth any perſon in any Booth or Tent inany 
Fair or Market, the owner, his Wife, Children, or ſervants, being aſleeping or awake, ſhall be par 
from his Clergy by the Statute of 1 E4. 6. cap. 12, and 6 E4.6, capg. But two things in the caſe of 
Robbery in a dwelling Houſe in the day time, are to be reſerved. None of theſe Statutes putteth 
the party from his Clergy in caſe of Robbery, in a dwelling Houſe in the day time,but intwocaſes. 
1. If any perſon be put in fear upon the Statute of 1 Ed, 6, cap. 12. and other Statutes before, 
2. If the owner, his Wife, his children, or ſervants, be then in another part of the ſame Houle, al- 
though that they be not put in fear, the offender ſhall be put from his Clergy by the Statute of 5 & 6 
£4.6.c.9, but if a ſiranger be there by the owners leave, the offender ſhall have his Clergy, for it is 
Out of the words ; and of ſuch opinion is Sranf. 125.b.who voucheth the opinion of all the Juſtices to 
be accordingly, | : _ | 
But a doubt was conceived upon theſe Statutes, It any in the day time hath broken an out-houſe, 
as a Barn, Stable, &c. if the ſame ſhall be ſaid as to put the offender from his.Clergy, a dwelling- 
houſe; and afterwards the Statute of 39 Eliz. c. 15. was made, by the which it is enaQed, That he 
who tcaleth to the value of five (hilliogs in any dwelling-houſe or out-houle in the day time,although 
that no perſon be within ic, ſhall be ouſted of his Clergy. And it is to know, That none of the faid 
Statutes do extend to any Acceſſory before the Robbery in a Houle in the day time, but onely ( as it 
hath been oftenſaid) the Statute of 23 H.$. and the Statute of 4 & 5 P. & M, and the Statute of 23 
H.S. as to this point, is taken away by the Statute of 1 E4.6,c.12. Then it is to ſee,in what caſes the 
Acceſſory before ſhall have his Clergy, and in what not. And therefore the ſaid Act of 4 & 5 P.M; 
is to be again revived and conſidered as to this point. For in caſe where the Clergy is taken away from 
the Principal,in caſe of Robbing in any dwelling houſe in the day,before the ſaid Act of 4 & 5 P.& M. 
in ſuch caſe the Clergy is taken from the Acceſſory before by the Statute of 4 & 5 P, & M, 
But firſt, This Ac doth not extend to Acceſſories before, in caſe gf robbing in a Booth or Tent, 
be it in the day or in the night for theſe are not eſteemed in Law for a dwelling bouſe, as the Sta- 
tuteof 4 & 5 P.& M. ſpeaketh, and as well appeareth in the recital of 5 & 6 E4.6.c.9.Alfo the Sta- 


tutcof 4&5 P. & M. doth not extend to the offence within the Act of 39 Eliz. which was made 


Tong time after the Act of 4 & 5 P. & M. and the Ac of 39 Eliz. doth take away Clergy from the 
Principal offender onely. And you may take this for a general rule, That every ACt which taketh 
away Clergy from the Principal, and ſpcaketh nothing ot the Acceſſory; that the Acceſſories as well 
before asatter, (hall have their Clergy, as it was holden by all the Juſtices, 1 Mar. fol.99. Dyer, 
Another general Rule is, In all caſes where a man is oufied by any Statute for any offence from the 
benctit of his Clergy, the ſame offence ought to be contained inthe Indiftment, or Appeal, in ſuch 
manner and form, and with the ſame circumſtances as is contained in the Statute, or otherwile the of- 
ſender (hall have his Clergy 3 becauſe that the Statute which ouſteth him of his Clergy not being pure 
ſued, the offender is left to the Common Law. £ | | 
\. Forexample, upon the ſaid A& of, 4 & 5 P. & M. the words are, All and every perſon .or per- 
ſons that ſhall maliciouſly command, hire, or counſel any perſon to commit or do any Petit Treafon; 
wilful Murder, or to do any Robbery in any dwelling houſe, 8c. or wilfully to burn a dwelling houfe, 
&c. And thereupon the caſe in 2 Eliz; Dyer 183.was, That a man is indicted of Robbery of another 
in his Manſion-houſe, he being in the ſaid houſe, and put in fear; and another is indicted, becauſe 
that he Feloniouſly before the ſaid Robbery, procured and counſelled the Principal to commit that 
Robbery ; in which Indictment of the Acceſſory, this word (Feloniouſly) was left out. Andby 
the opinion of all the Juſtices of Affiſe in their aſſembly, except the Chief Juſtice , and Anthony 
Brown, for want of this word (Feloniouſly ) in the Indictment, the party had his Clergy; becauſe 
that the words of the Statute of 4 & 5 P. & M,; were not purſued. Alfoin 18 Eliz.a ſervant of the 
Lady Laxton of London, was indicted for procuring Feloniouſly of the Robbery of his Miſtrefs by one 
Crompton * butin the Indi&ment there wanted Conſulzit, Conduxit, vel precepit, and alſo Malici- 
oully ; and therefore Clergy was allowed to him after Judgment by the opinion of the Juſtices. 
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Mich. 12. Fac. 


Metcslfes Caſe. 


vw Osd and others brought a Writ of Accompt in the Common Pleas againſi Metcalfe, ang upon 


Iffue found againſt him, Judgment was given Duod computet, & ides in miſericordia quig ney 
pris computavit. Upon which Judgment, Medcalfe brought a Writ of Error ; and now two Que- 


 ttions were moved. 


Firſt, If after this Judgment, the Writ of Error lieth or not ? 

Secondly, If a Writot Error lieth not, If the Record be removed or not * And it was argueg 
on the Plaintiffs fide, That the Writ of Error well lieth : For after this Judgment, if che Plainti 
dieth, or if the Plaintiff bea Woman, and after this Judgment taketh Husband, the Writhallnat 
abate ; and ſoitis adjudged in 27 Ed. 3. 87. 4. and therewith agreeth 24 Hen. 4. 1.whereina Writ 
of Accompt againſt one as Bailiff, and ne __ ſon bailie pleaded 3 and after tryal againſt the De- 
fendant, Judgment was given, that the Defendant (hould Accompt ;,. and afterwards the Plaintiff 
dicth, his Exccutors ſhall have a Scire facias againſt the Defendant, which was ſerved, andhe aſp» 
peared not for which a Capias ad computand” iſſued forth againſt him retornable at a certain day; 
and the Plaintiff prayed an Exrgent againſt him, and had it. Vide 21 Ed, 3. 32. andin21 E4,;,7, 
In Kobert de Holywels caſe, it is adjudged, That after ſuch Judgment, the Plaintiff cannot beNon- 
ſuit; but notwithſtanding his default, he may have a Capias ad computandam within the year, and 
a Scirefacias after the year; and therewith agreeth 3 Hen.4. 7. And there it is ſaid, Thatby the 
Judgment that the Defendant ſhall Accompt , that the Original is determined, 21 Hen. 6.26.in 
oo Ferrers caſe : But there it is ſaid, That although that in ſuch caſe the Plaintiff cannot be Noy- 

uit, yet the default of the Plaintiffin ſuch caſe ſhall be a Bar to him for ever ; and fo is a judgment 
there cited in 19 Ed. 3. by Vilby, Vide18 Ed. 2. Accompt 123. 21 E4.3.7. 1 Hen,7.2. 3 
Hea. 4.7.41 Ed:3.3.6. It is holden, that if two be adjudged to Accompt, and the one dieth, the other 
ſhall accompt all one;and the Writ ſhall not abate Vide 31 E4.3. Accompt, Satham. Vide 34 Ed,1, 
Brief 854.1 Ed, 4. In a Writ of Accompt, the Defendant was awarded to Accompt, and a Cojis! «4 
computandum awarded; and the Defendant came in by Cept corpas, and the Auditors werealligned 
to him,G&c. For which the Defendant entered in Accompt and pleaded a payment by the commandof 
the Plaintiff, the Plaintiff traverſed the Commandment-z and upon that they were at Iſſue, and 
after Ilue joyned, the Defendant was bailed by Recogniſance ; and afterwards the Iſſue was difcon- 
tinued by the Demiſe of the King, Edward the Fourth, before Verdict given. And in that caſe 
two points were reſolved, | | | > 

I- That the Bail were diſcharged by the Demiſe of the King. | 

2+ That after ſuch Judgment given, that the Defendant ſhould Accompt, always the Entre is, 
Ideo confideratum eft quod predia* M. computet,& idem,M. in miſericordis,quia prins non computait, 
which proveth, That the ſame is a Judgment,and by conſequence a Writ of Error lieth uponit. 

But it was rcfolved by the whole Court, That the Writ of Error upon this Judgment quod com- 
puter, &c. before the final Judgment given, lay not. And the ſame appeareth by the words of the 
Writ of Error, Quis in recordo & proceſſu,& etiam in redditione judicii loquela que fuit in curia u9- 
ftracoram wobis, &c, per breve noſtrum inter W. & M. qued idem M, redderet prefer” W. rationabi- 
lem computum ſuum de quo fuit Receptor denariorum, &c, Error intervenit maitifeſtus ad grave dan- 
num ipfius M. &c. Nos errorem fi quis fuerit modo debito corrigi, & partibus predifis plenam & e- 
rem Juſticiam fieri volentes in bac parte, Vobi mandamus ; quod fijudicium inde redditum fit, tan 
recordum & proceſſum loquele pred' cum omnibus eatangentibis, &c; nobis, &c; mittatis & boebre- 
ve, &.. Andall the Queſtion of this caſe was, What Judgment was intended inthe Writ of Error 
viz. That, quod defendent computet,or the latter Judgment. And it was reſolved, That no Writ 
of Ertor lieth till the laſt Judgment be given; and that for divers Reaſons. 

1. Whena thing ( whereof there is divers degrees and qualities ) is found indefinitely mentio- 
nedin a Wrir, Count, or other Record, the principal thing, and the moſt worthy ſhall be intended; 


' as 6 Eliz. Dyer 236. A penalty inflited by At of Parliament to be recovered in any of the Courts 


of Record of the Queen, ſhall be intended of the principal Courts at Weftminſfter, 20 Hen. 6. 23- 
In an Accompt, ſuppoling the Defendant to be his Receiver from the Feaſt of St. Michael, full be 
next the Feaſt of Michael Archangel, and not St, Michael De monte tumbe. 

So 13: Hen, 4. 44+ 21 Heu. 6,8. 37 Hen.6.29. If the Father and Son be of one name,31s- 
7.8. it F. $. benamed generally in a Writ, Count, or other Record, it ſhall be meant of the Fi- 
ther; for he is the more worthy. So 10. Ed, 4.11, 7 Rich.2, Tit. Bar. 241. 

If a man be bound' to prove a thing , he ought to prove it by the principal proof in Law, 
and that is by Jury : And ſo if it be ſpoken of Fee, it ſhall be meant Fee-limplez and if of Eſcu- 
agc, it fall be intended the principal Eſcvage in certain. Vide Lit. fol. 21. And fee a notable 
cale to this purpoſe, in 5 Edward 1. Reſceit 265, Where the caſe was , That in Admes- 
ſurement of Paſture againſt a man and his Wife, Judgment was given that admeaſurement 
thould be made; and atterwards it was done in the Country, and retorned into theCommon Pleas, 


15 Hillary. At which day,the Husband made default, and the Wife came into the Court _ _ 
udgmen 


—_ retain = 


Part. XI. M, zicalfe's Caſe. 


Judgment given in the Principal, and prayed to be received 3 notwithlianding that, it was faid, * 


That ſhe was come too late after the Admeaſurement awarded, which is.a Judgment : To. which 
it was ſaid by Herle. That that was not a Judgment upon the Principal. And where the Statute 
of Weſt. 2, cap. 3. is, Si uxor ante judicium venerit, &c, The Statute mull be intended of the Prin- 
cipal Judgment. | | Wt gh: RE” "> INES 

So in 22 Ed. 3. Tit. Reſceit 139g. inan Aſliſe of Mortdanceſter againſt the Husband and Wife, the 
Afliſe was Awarded by Default, and the Ailiſe remaineth pro defettu juratorum ; and now' the 
Wife praycd to be received : And it was objected, That” Judgment was'given, that the Aﬀiſe 
ſhould be taken; and afterwards the Wife who came before the tinal Jadgrnenr, was received 3 
and therein agreeth 17 Ed. 2. Reſceit 173. and 22 Af. pl. 22. After the Afﬀiſe Awarded, the 
Wiſe was reccived. 24:E4, 3. 29. and divers other Books. | 


2. The ſaid words, Si judicium inde readitum ſit, &c, are intended not onely of the Principal 
Judgment, - as apPeareth before, but alfo of the whole Judgment, vis. When all the matter with 
in the Original is determined, as in 34 Hen. 6. 18. . in Fiampbrey Bohuns Caſe, in a Duare impedic 
brought againſt two 3 one pleadeth to iſſue, and the other confeſſcth the Action ; upon which con- 
feſlion , Judgment is given : And he againſt whom Judgment was given, ſucth a Writ of Error 
to remove the Record into the Kings Bench : Priſot and the whole Court, the fame cannot be; for 
the Writ of Error ſhall rchearſe all which are parties to the Original Writ 3 and. thenthe Writ 


faith, . Et ſi judicium inde reditam fit, tnnc recordum ilIlnd babeatis , wheretore the fame: proveth 


that it canvot be before the whole matter be determined. To which Littleton faith, If a Writ of 
Treſpaſs be brought againſttwo, and one appeareth and pleadeth 3 fo that he is attainted of the 
Treſpaſs, and Judgment given againſt him, notwithſtanding that the matter is' not determined 
againſi the other , yet he againſt whom the Judgment was given, ſhall have a Writ of E: ror, and 
the Plca ſhall be removed. Priſor, no truly, and the contraty to what you ſay,” was here lately ad- 
judged in the Caſe of the Lord Cromwel, againſt Cawary, and others. 32 Hen. 6. 5 &:6. b. 
In Treſpaſs by the Lord of $, againſt one fot taking of his Cattle, as to parce], the Defendant plea- 
ded not guilty, and as to the other, he pleaded another plea z upon which the ' Plaintiff did demur, 
and afterwards the Iſſue was found for the Plaintiff, upon which he had Judgment : Yet he ſhall 
not have a Writ of Error, till the whole matter be determined. £ 

And the reaſon of the ſaid Caſe is, That if the Record be removed , till the whole matter be 
determined , there ſhall be a failer of right: For the Judges of the Kings Bench cannot proceed 
upon the matter which is not determined, and upon which, no Judgment is givenz and the whole 
Record ought to be either in the Common Pleas orin the Kings Bench: alſo the Original is entire, 
and cannot be there, and here likewiſe. 39 Hen, 6, Tit. Errar 13, A man caſt in a Writ of Errot 
of a Juzigment given ( where the Judgment was given of the Principal, and of the Damages, and 
not ot tle Colisz ) for which cauſe it was rejected, becauſe that the Writis Conditional, $7 judi- 
cixm ind: redaitumſit, 12 Eliz, Dyer 491. Ina Formedom brought by Fitz-Williams, againſt 
Coply, the Demandant had Judgment for part, &c. and afterwards the Tenant broughta general 
Writ of E:rror before the Diſcullion of the relidue, and carneftly prayed, that the Record might be 
removed into the Kings Bench, but the Court would not grant it, before the whole matter de- 
manded w'as determined 3 for otherwiſe they ſhould proceed in a Plea without a Warrant; and alſo 
the Writ Of Error ſaith, Si judicium inde redditum fit : And this word (inde) goeth tothe whole 
demand NY | 

So in the caſe at Bar, the Record ſhall not be removed untill the whole matter of the Accompe 
be determined, and Judgment be given for the whole, and that cannot betill the Judgment be gi- 
ven of the: arrerages and damages, &c. Ne curia Domini Regis deficeret in juſtitia exbibends, The 
Record (]1all not be removed till the whole matter be determined: | 


3- The Writ of Error is to be meant, not onely De privicipali & integro, but alſo De judicis 
graviter :damnoſo ; And as to that, it is to know, That the Original Writ of Accompr,” notwitſtand- 
ing the ſaid Award, doth remain undetermined 3 and upon that the Judgment in the end ſhall be gi- 
ven: forthe Original is, that the Defendant Computer, 8c. and then the Defendant doth. enter in 
Accomp't before Auditors, &c. before whom he pleads to Ifſue; which is found by Verdi@; or in 0- 
ther ma nner, that he is in arrerages of a certain ſumz and then the Plaintiff by force of the 
ſaid Original Writ of Accompt- ſhall. have final] , or dctinitive Judgment. 1deo confideratum 
tt quod' pred” W. recuperet verſus prefat. M, as much as he is found in arrerages ; Et damng oc- 
caftone i uterplacitationis, &c, And that is the Judgment by which the Defendant is charged with 


_ the Ace:ompt, which is the Fc 'of his ſuit 3 and the other Award is but as an Acceſſory untoit - 


For by the Award guod computer, noſum is recovered ; nor doth it make an end of the Original ; 
but is c-nely a means to bring it to the end + But the Judgment, by which he ſhall recover not onely 


the ar1:exages of the Accompt, but damages alſo ( as is aforeſaid ) js the end and determination of 


the C-riginal : And therefore the Writ of Error may well fay ad grave damuum of hitn who 
was Defendant in the Accompt; for by the Judgment he hath loſs, but nor by the” A- 
ward ; and therefore the Judgment, meant in the Writ of Etrot is Judicium gravite» damno- 


ſumito the Defendant; 
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The fourth Reaſon was. That the Award quod computet, is but an Award, as an Award tha 
the Afliſe ſhall be taken, Award in Waſt, of a Writ of Enquiry in Waſt, in Treſpaſs, &c. 4 Wie 
of Enquiry of Damages, in partitione facienda, and Award quod partitio flat, an Award that on 
ſhall be ouſted of Aid, and the like, which are but Awards of che Court, and are bur interlocue / 
and not definitive 3- whereupon no Writ of Error licth till the laſt Judgment be given: Ang "a 
with agreeth, 7 Rich. 2. Tit. Error 68. by Belkuap, Skipwith, andthe whole Court; That a _ 
praycth.in Aid, and be ouſicd of the Aid by Award, he ſhall not have a Writ of Error of that A. 
ward.. before that the principal plea be determined., Vide 17 Ed. 3. 5. InBarin Preſentment : 
Et 4 ſententia interlocutaria non appellatur jure Civili, EY ; 


5. Till the latter Judgment, the parties have done by the Roll, which proveth thit the Plea 
doth remain undetermined. And Hil. 39: Eliz, Rot, 327.. Anne Counteſs of I arwick brought a 
Writ of Partition. againſt Henry Lord Berkley, where Judgment was given upon a ſpecial Verdi& 
Dd partitio fieret 3 and before the laſt Judgment, viz. (after Partition made ) Dnod parts firm 
& ſtabilis imperpetuum teneatur; the Lord Berkley brought a Writ.of Error, and it was reſolyed 
That the Writ of Error lay not till the Principal Jadgnient given, which determineth the Plea: As 
ina Writ of Dower when Judgment is given that ſhe ſhall recover her Dower, there the Origina] 
1s determined; and yet the Shrieff ſhall make Execution of the third part by Meets and Bounds 
which Proceſs needcth not to be retorned. Ss - : 

And for dire& Authority in the point in terminis terminantibus, in21 Ed.3.fol.g. Thorp came 
tothe Bar, aud ſaid, How that A. brought a Writ of Accompt againſt B, who was Awarded fo 
Accompt, and a Capias ad computandum iſſued againft him : And'now the ſaid B. hath droughts 
Writ.of Error to diſturb the Accompt 3 and prayed, That the Record might not be ſent till hehath 
accompted : Stowfe, no more it ſhall not be; for the Plea is not ended untill he hath accompted; - 
And.for that cauſe the Court granted him, That the Record ſhould not,be removed. Vide 21 Ed.uy. 
3- Tit, Aceompt, Statham. Vide 6. Ed. 4. cap. 2 & 3. SS Nos 
*..Andit is holden in 1. Her. 7. 2. b. in theſe words, So ſoon as the Defendant is adjudged to Ac. 
compt, and they are at.iflue before Auditors , and the Enquell is ready to paſs, and the Plain 
maketh default ; now ſhill the Plaintiff be Nonſuit,  and- ſhall not be reſerved after: And if " 


| Plaintiff be preſent, and will not ſue forward, he ſhall be barred in che Principal Action : For they 


fay, That though the party be adjudged to Accompt, .yet the Action is not clearly determined nn- 
til the Accompt be determined 5 for the Accompt doth depend upon the Original, 'and all is but 
one; and ſo the Nonſuit or Diſcontinuance now upon the Proceſs upon the Accompt, is aDiſcon- 
tinuance of the whole Action: And it is not like to other Actions where the Plaintiff hathonce 
Judgment, for torecover ; then the Action is clearly determined toall intents: And whenhe fu- 
eth a Scire facias tohave Execution, he may be Nonſuit in it ; but that. maketh nothing tothe Ori- 
ginal Judgment. Cz op A , 
* Andyctupon conſideration of theſe, and all the other Books, it may. well be that to divers in- 


tents and purpoſes - ( as in the ſaid Books appeareth.)), the ſaid Award (quod computet) is\a Judg- 


ment, but not ſuch a Judgment ( for the Cauſes and* Reaſons before) as is intended within the 
words of the Writ of Error, Si judicium inde reddizum fit'; And for the moſt part every particular 
cl which hath been rulcd in the ſaid Books , may well ſtand upon ſeveral and particular Rea- 
ons. | pd LL | 

Note Reader, Whereas it is aid in this caſe, Thata Writ-of Error lieth not upon ap Award, 
till che principal Judgment is given 5 and where it is alſo ſaid , That no Writ of Error lieth until 
the whole matter in the Original be determined : Both theſe Rules are regularly true ; but yet exch 
of them hath Exceptions; for as to the firſt in 18 Hes, 7. Trin. Rot. 3. in the Kings Bench the a | 
ſe was, That one Eaton was indi&ed of the death of Fobx M. before the Juſtices of the Peace in 
the County of Lixcoln; \upon which, a Capias was Awarded, and that upon an Exigent; ater 
which, Eaton died before. any Attainderz upon which Award of the Exigent, his Adminiſtrators 
brought a Writ of Exror'; and it was adjudged, That the Writ of Error did lie ; and the reaſon 


was, Becauſe that by the Awarding of the Exigent, his Goods and ' Chattels were forfeited ; and 


of ſuch Awards which tend ad tale grave damnum of the party, a Writ of Error licth, although 
the Principal Judgment was never given; andin this caſe, 'Exceptio probat regulam, & fic de funili- 
bus. 9287 RG NG I S ne EE may 

As to the ſecond, you ſhall find in_36 Hen. 6. .Tit. Fieri facias 3. it is holden, Thatin Debt 
againſt divers, by ſeveral Preciper, if there be Error inthe. Judgment againſt one, he: ſhall have a 


' Writ of Error : For in theſe Originals, in which are ſeveral Counts, and Error is againtone, he 


ſhall have.a Writ of Error, and the Record of his Count , and the''pleading &c. ſhall be ſevered 


: fromthe Original, and remoyed into the Kings Bench ; and yet the Original doth fiay here, ( a5 
well becauſe the Court of Conmon Pleas is.in poſſcllion of it, as becauſe that otherwiſe the Common 
Pleas could not proceed to determine the relfidue without the Original 3 and in ſach caſe, 4s. I con- 
ceive, If Error be in the Original upon a Certiorari, the. Chief Juſtice ſha!l certifie but the tenor « 

- It.) , But where the Original is one, and one Count, he cannot havea Writ of Errorti 


be determined : For the Record cannot bein the Kings Bench, and here alſo, 


11 the whole, 


Allo 


Ry 


Part. Xl. Richard Godfreys Caſe. 


BI9  - 


Alſoir is:to be noted, That in the principal caſe of 36 Hen, 6. nbi [apra, That the Writ of Ex- 
zre ſur D iſſeiſin was brought of Land, and of Rent; as tothe Land, they were at iTue,, and it was 
found for the D:mandant 3 and the Rent diJ depend in Plea 3 for which cauſe, for the Landhe ſhall 
have Judgment, &:. And there Priſor faith, Bring tous a ſpecial Writ of Error, if you will;and 
wewill adviſe ( when we ſee the Writ) if it thall be allowed, . or not. And in the;{ame caſe the 
opinion of the Courts, was, That the party in the principal Caſe: ſhould nor have Judgment” of: his 
coſts of Suit, until the Original ( that'is, all the Ociginal matter ) -be determined 3 for the cannot 


know what damage he ſhall be at before that the Suit be.determined. + Vide Dyer 12 Eliz, 291, b, 


Vide 36, Hen. 6. 13. | : | Fa 
As to the ſecond point it was reſolved, That the Record is not removed, becauſe that until ſuch 
Judgment given as is intended in the Writ, the Chict Juſtice of the Common Pleas hath not Autho- 


rity to ſend it 3 for the words are; Si judicium inde redditum ſit , tune tecordum & proceſſum, &c, 
mittatis, &:. And therefore the Record doth yet remainin the Common Pleas ; upon which they 


may proceed, notwithſtanding the Roll be marked Mizritur, &c. 


E——_— CY 


Mich. 12, Fac. 


Richard God(reys Caſe, 


bd 


Obere Bulen Plaintiff, in a'Replevin againſt Richard Godfrey Eſquire, Owen Godfrey, and 
Fohn Hayns, which began Mich, 11. Fac. Regis Rot, and declared, That they took his Cat- 

tle, viz. Two Cows, &c. at Bathele, in a place called the Common; &c.. . The ſaid Riebard doth 
avow, and the ſaid Owen and Jobs as Bayliffs to Richard, make Conuſance of taking the ſaid Cat- 
tle, becauſe that the ſaid Kichard Godfrey, was, and yet is feifed of the Mannor of. Bathele , in the 
County of Norfolk, ( whereof the place where was parcel,) &c. in Fee. And that the ſaid Rich- 
ard, and all thoſe whoſe eſtate he hath in the ſaid Mannor, time out' of mind, have: had a Leet 


[6] 


[42] 


one in the year, viz. within a month after Michaelmas, to be holden before his Steward,. as to the 


aid Mannor appertaining : And that ſuch Steward for the time, being time outof mind, &c. hath 
uſed to ſwear twelve or more of the Inhabitants and Refiants within the Leet aforcſaid, tobe chief 
Pledges of the Leet, to enquire of all the Articles concerning Lect, and to preſent them: And 
that within the faid Mannor, time out of mind, there hath been {uch Cuftom ; that the ſaid chicf 
Pledges of the ſaid Leet for the time being, ſo ſworn, have uſed time out of mind, &c. at every 
Leet to preſent ( inter alia-) that themſelves, the chief Pledges ſhould pay. tothe Lord of the Minor 
for the time being Pro capital” argent? ſive pro certo Lete Ten (hillings , and have paid icat the ſame 
Lede 5 | > | L _ | 

And that at the Leet holden at the ſaid Manor, . withina month after the Feaſt of St. Michael, 10 
Fac. before Thomas King, then Steward of the ſaid Richard Godfrey of the ſaid Leet, the ſaid Stew- 
ard ſwore the ſaid Robert Bullen, John Shaxton, Robert Daniel , and others, to the number of 
twelve chict Pledges of the Leet, and toenquire of the Articles of the Leet; and they being ſoſworn, 
at the ſaid Leet, Contemptuore recuſaverunt preſentare quod ipſi iidem capitales plegii ſolverant prefats 
Ricardo Godfrey, tunc domino Manerii predifii ad illam eandem Letam, pro capitali argents; five cer= 
ro Lete x4 : Necnon adtunc & ibidem contemptuore recuſaverunt ſolvere. Ricardo ad eandem Letam, 
( the ſaid chief Silver or certainty of Leet ) ob quod preditÞF Thomas King Seneſchallus, eve. &c. ad 
illam eandem Letam finem ſex Librarum ſuper eoſdem capitales plegios ad tune & ibidem impoſuit. 

- Arid becauſe the ſaid ten ſhillings for chief Silver, or certainty of Leet, ind the ſaid Fine of fix 


C5] 


pound,” to the ſaid Richard Godfrey, were behind and not paid 3 the ſaid Kichard Godfrey did avow, 


and the ſaid Owen and. Fobz did acknowledge taking of the ſaid Cattle in the place, where, &c. for 
the ſaid ſeveral ſums of ten Shillings, and fix pound, &c- Upon which Avowry, the Plaintiff did 
demur iy Law. And in this caſe four points were moved and Argued at the Barr. 
- x. If the ſaid Fine being joyntly impoſed, was lawful ? 

2. -Ifit were not duly-ſet; if it were void, or voidablec ? | 

3. If the Avowant might diſtrain for the faid chiet Silver, or certainty of Leet 

4+ Whenthe Defendant Avoweth the taking for twodiſtin& cauſes; and it appearethof hjs owti 
ſhewing, .that one of them is not any cauſe in Law , and that the other is a juſt caufe,if he ſhall have 
Retorn of the Cattle 2 | : = 

And this caſe was ſundry Terms argued at the Bar, and this Term by the Bench: 

As to the firſt Queſtion, it was refolved, That the Fine impoſed upon the Jurors jayttly, was 
not Jawſully ſet, but' ought to have been- aſſeſſed upon them feverally; and chiefly in this 
Caſe, Becauſe what produceth the Fine was ſeveral ; for the refuſal of every of therh was ſeveral and 
Rerſonal, and the refuſal of the one is not the refuſal of the other : And therefore it was tefolved; 
That if ſome refuſe, and the others are rezdy to preſent, 8c. Thoſe who refuſe, ſhall be onely fined; 
And therefore the caſe- which Priſot putteth in 35 Hem. 6. Tit, Examination 17. :Thatifone of the 
Erqueſt eſcapeth after that they were ſworn, fo that they cannor give their Verdi, although that 


the others were not aſfenting to it; that yet they ſhould be all tined, was utterly denied to be Law; 
fof 
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Richard Godfreys Caie. Part. XI. 
for uemo-debet paniri pro alieng delifis, to which he is not Party, privy, conſenting nor aflentin 
tor then it might be faid Retrlius fects, Amilins pleitur. And it was ſaid, That the faig Cate 
was il} reported, and ill printed. Vide Pls. Com. $19- elkdons caſe. One Juror who onely 
miſdemeaned himſelf, was'onely impriſoned and tined. Vide 36 Hen. 6.28. And with this reſoluci. 
on agreeth;” vo 'E4. 3.fol. 9.10. where William Freeman brought a Keplevin agaln(i the Abbot of 
Kamſey, and'others, of taking of his Cattle 3 the Lord avowed the taking, by reaſon that he is Lord 
of - the. Hundred of F. within which Hundred he had many:Leets to. hold once in the year in the 
Town of A within the fame Hundred, &c. And that the ſaid 1Hliam Freeman is Reliant, &c 
Ard that at fuch a Leet holden within the Hundred, twelve were ſworn to preſent things Preſenta. 
ble ; and this 1/1/1522 was one of them : Andafter that they had received the Articles, they-were 
commanded to anſwer to the ſaid Articles, &c. And they refuting, that this 7/:11:am ang the 0. 
thers were amerced 3 and the Ammercement-of William was aftered to halt a week, and for the 
fame he avowed. To which, 4ſþton of Council with the Plaintiff, took Exception againſt the 
Avowry, becauſe the Avowant doth ſuppole they were amerced in common 3 and afterwargs he 
ſid, That the Amercement of 1/il/;am was affered , and ſo was the Afﬀerance ſeveral, and the 
Ametrcement common. Judgment of the Avowry * To which it was anſwered and reſolved, That 
ſothall the Law be; for becauſe that allrefuſed, all ſhall be amerced 3 but when the ſum ſhall: be 
impoſed or affered , it (ſhall be upon every one ſeverally Secundum qualitatem delifi ſalvo contens. 
mento ſuo, and afterwards the Plaintiff was commanded to fay further. And in 4 Eliz. Dyer 21; 
the Jurors of a Leet refuling to anſwer the Articles of the Let according to their Oath, the Stew. 
ard did {et a Fine upon each of them. 

It was further reſolved, That in a fironger caſe then the.caſe at Bar , where the foundation js 
joynt, yet the Fine ſhall be ſeveral : As in Adiſe againſt two, the Diſſeiun is found with force, 4. 
though the. Diſſeiſin be joynt, yet the Fine ſhall be ſeveral : And therewith agreeth 10 Ed, ;, jo, 
4. Soin 3oEd. 3.1,2. 3o Af. pl, 49. Two were joyntly convidtediin the Kings Bench, in , 
Bill: of Treſpaſs of Reſcous done in Middleſex, to the damages 'of forty pound, who joyned in At. 
taint. ..And: there it is holden, That though the Fine and Impriſonment be ſeveral, yet foraſmuch 
as the Plaintiff hath joyned them in one ARtien, . they may well joyn in an-Attaint againſt him, And 
ſoF.N. B.75-g. ina Coutt Baron, iftwo are amerced for one Treſpaſs outragiouſly , they ſhall 
not joynin a'Writ De. Moderats miſericorgis ;: for they ſhould be ſeverally amerced, although he 
Treſpaſs be made jontly : So inaplaint fued by two, if they be Nonſuit , the Amerciament ſhall 
be ſeveral. And it is to know when Judgment is given inthe Kings Beuch or Common Thus, 4. 
gainſt two. & ideo in miſericordia,yct when.it is affered by the Coroners in the Country, the Amer« 
cement ſhall be ſet upon them ſeveral. Vide 3 Hen. 7.6. and Grellys calc, ip the Eighth partof my 
Reports, But if a Jury appear at the Bar, and the Plaintiftbe Nonſuic , the Judges may amercethe 
Plaintiff3: and the Jury whoarc of the ſame Country may aftereit, as it is holden in 18 Eg,3. 13, 
And there-isa difference as to this purpoſe, betwixt a'Fine and an Amercement - For the Fineis 
ſet by the Court, and- therefore needeth.not to be affered 3 butan Amercement ough to be affered 
by the Country and therewith agreeth 7:H. 6. 12, 10 H. 6.7. Vide Greſleys caſe, and. Pl Gow, 
Weldons caſe, 519. And when there are divers Defendants, and they.are by Law to pay a Fine, 
then the: judgment is ides capiatur, and the ſameis for a Fine ; for the impriſonment. is not. buttill 
the Fine be paid , and therewith agreeth 17 Edward 3. 73.4. 9g Edward 3. 6. Vide.34 
Henry 6. 14, And that is the Cauſez that when the Entre is ideo capiatur , that he full 
not be amerced, becauſche is to pay a Fine. And although the Entre be idco capiantur, yet itfhull 
be taken reddendo fingn/s fingulis ; for the damages of the party they (hall be taken by a joynt capis 
ad ſatisfaciendum;, but for the Finc dueto the King, they ſhall be taken ſeverally by Capias pro 
fine, as appearcth before 3 that they ſhall be ſeverally impriſoned, and feverally fined 3 forit is not 
reaſon, "that three ſhould be impriſond, till the other hath paid bis Fine. And io all caſes, when 
the mean toatrain to the Fine is ſeveral, the Fine it ſelf ought-to be ſeveral ; and yet in ſome cale the 
Fine or Amercement (ball be impoſed upon divers joyatly, ſometimes upon a Cquntry, ſometimes 
upona Hundred, and alſo upon a' Town, &e. +3 for the eſcape of a Murderer, &c, Vide 32 Ed, 
3. Corone 238, 2 Ed. 3.Tbid. 147. 3 Ed. 3. Ibid. 302.316, & 10 Ed.3.10. a, And that is for 
the incertainty of the perſons, and for the infinitenefs of the number. 

And it was obſerved, That of Courts, ſome may fine and not impriſon, as the Court Leet; 
ſome cannot fine nor impriſon, but amerce, as the County-Court, Hundred, Court Barov, &c- 
For no Court may tine and impriſon which is not a Court of Record, as is F. N. B.73.b., Ifamin 
b: convicted before the Sheriff in a Writ of Recaption, the Defendant ſhall be but amerced ; Þutif 
he be convicted in a Writ of Recaption before the Juſtices, viz. in a Court - of Record, the Dc- 


_ fendant ſhall be fined and impriſoned; but then he ſhall:not be amerced, -and therewith agretth, 9 


Hen. 5.1.6. Some may impriſon and not fine, as the Conſtable at the Petit Seſfions, for any affray. 
made in diſturbance of the Court, may impriſon but not fine. Some Courts cannot impriſon, fe, 
nor amerce, as the Ecclefiaſijcal Courts holden before the Ordinary, Archdeacon, &c- or their 
Commiſlaries, and the like , who proceed according to the Canon or Civil Law. Vide Brook, 
Tit. Error 157, And ſome Courts may fine, impriſon, and amerce, as the caſe requireth, as the 
Courts of Record at Weſtminſter, and elſewhere. | 

It was alſo reſolved, That the reaſonableneſs of the Fine ſhall be judged by che Juſtices 3 andifit 
appears to.them to be exceſſive, it is againſt Law, and ſhall not binde; for exceſſus in re qualibet 
jure reprobatur communi, as exceſſive diſtreſs is forbidden by the Common Law, 41 Ed, 3.26. (For 


the Aﬀtof Articuli ſuper Chartas, cap.12., Non capietur gravis diſtrifio, extendeth to the _ 
| | onely 


Part. XI. "Richard Godfreys Cake. 


onely.) Vide 27 Af]. pl. 51. 28 Aſ.. pl. 5d. 11 Hen, 4.2. 8 Hen. 4. 16. And it appeareth by 
the Statute of Ieſtm. 1 cap. 35. That excelſive or outragious Aid is againſt Law, and therewith 
agreeth Glanvil, lib. g. fol. 70. F. N. B. 82. and F.N.B. 75. and Magna Charts, cap."I4. Ex- 
cellive Amercement is againſt Law. Nullus liber homo amercieter, &c. Niſt ſecundum qualitatem 
deliti; 10 E4. 4. 10. a. Accompt. The ſame Law of exceſſive Diſtreſs in reſpect of the multiplici- 
ty, is againſt Law. 27 Af. 50, 5I- F.N. B.- 178. b6, 9 H.7.3. AnAfſiſclicth of often Diltreſs. 
14 Henry 4.9. An exccllive Fincat the Will ofthe Lord , ſhall be faid oppreſſion of the pco- 
le. | 44 CE SD apo” 8 ares 
: And if Tenant in Dower hath Villains or Tenants at Will, - who are rich-,' and ſhe'by'exceſiiye 
Fines and Taxcs maketh.chem poor and Beggars ; it is by the-Law adjudged-to be againſt Law, and 
to be Waſte, as appearcth in 16 H.3. Waſte135. 16 Hen. 7. & F.N. B. 60. b, & Regiſter Fu- 
dic* 25, Waſte lieth in exuland» Henricum & Hermanum, &c., ' Nativos, quorum quilibe# tennie 
«num Meſuagium & unam virgatam terre in villade / per graves & imtolerablles diftrittones. By 
which it appearcth, That ſuch intolerable oppreſſion of poor Villains, and Tenants at Will," is to the 
diſ-inheritance of him in theReverfion, and againft the Common Law of the Land. . '' --- * 
And in the fourth Part of myReports, If Fines of Copiholds ofa Manor be in certain, the Lord 
cannot demand, or cxad exceſſive or unreaſonable Fines ; and if hedo, the Copiholder may deny to 
pay it, and the reaſonableneſs of the Fine ſhall be determined'by the Juſtices,” &c. Dram rationabi> 
lis debet efie finis non definitar, ſed omnibus cirtumſtantin inſpeis pendet' e# Fuſttciarivrumt diſeretrone. 
And fo it was adjudged in- the Common Plear, between Stallon Plaintiff,:'and Brady, Servant of [b] 
Thomas Willows, Lord of the Manor of Fendition, in the County of Cambridge, Paſche"g Fac, | 
Rot. 1845. | 6-55 Te 
As tothe ſecond point, it was reſolved, That when a Fine is ſet againft Law, as joynt, when it 
ſhould be ſeveral, as in the Caſcat Bar; -orif it be unreaſonable; ic may be avoided by Plea, and 
Judgment of the Court in which. the Suit dependeth, for other. remedy is not , given 'to 
him. - W025i oY Ns 
As to the third point, it'was refolved, - That the Avowant could not diſtrain for this certalrty of 
Lect, becauſe it was againftcommon right; 'and for the private of the Lord of the Leet, ' which the | 
Lord could not have without preſcription ; and therefore as he ought to preſcribe in- the Principal, 
ſo he ought to preſcribe in the Diſtrels, In6.E4. 3. 10. the caſe was, That William brought a Re- 
plevin againſt Fob, of taking of his Cattle 3/the Defendant avowed, that rhe ſaid* Fobr ' wi chief 
detigner of the ſame Hundred ( which is meantof the Leet ) of F, And ſaid, that the Lord ofthe 
Handred had every year two marks to receive ; the one moyety at the Hundred holden next after 2 
the Feafi of Eaſter , and the other moyety atthe Hundred next after the Feaſt of St. Michael . '-And #2 
that the Lords, time out of mind, had bcen ſciſcd of the faid Preſtation, to receive the ſame by the | 
hands of the chief Detigners.  .. yr | CENTRES JED HE -0COKS as JE EG | -- 
| And further ſaid; That they levied the ſaid two marks of all the Reftans within the precin&of the _ 
Hundred, according as they had Lands and-Goods; and he and all the chief Deſigners had fo levied | 
it, time out of mind; and as to one mark, the Plaintiff was aſſeſſed according to his Lands and 
Goods which he had; in cight pence ; and for the cight pence behind, he'avowed + In which it was 
obſerved, That the ſaid two marks being againſt common right, he did' preſcribe to levyit: And 
there Sir //illiam Herle ſaid; That in many places of Erg/and, thoſe which'arcin defign, ſhall 
make the Preſtation, and the Frecholders not; | 364-4 2/2, ah | | LC] p 
In 11 Hen. 4. 89. atid Refid? 13 Hen. 4. 9. inaReplevin, the Defendant as Bailiff of the Abbot % 
of Cerve, becauſe that the Abbot is ſeiſed of the Hundred of Tetecombe, in the County of Dorſer,and : 
one t6 


* 


4 . Ls 


hath there a Hundred from three weeks to three weeks, and hath three Leets every year 30h 
be holden 15 Michael, the ſecond the Monday after Hillary, and the third'at HoRday ; iro Whit 
Leets come three Deligners with their deceivery; and preſent things preſentable;whereof one ts:ca! 
led the firſt delign, the ſecond, the ſecond defign, and the third, the third defign 3 who with their 
deligns yicld'de ceco Lete, a certain Rent at the Leet days} ard becauſe the defigne comes not the 
Monday after Hillary, Anno 10. the ſame defign was amerced fix pence; ancalfo that the Rent [ Th 
de cerro Letz was not paid at the Leet holden after Eaſter, the deſigner was amerced with all the de- +5 
ſign ; and fo for two cauſes heavowed : And there Terwitt took Exception to the Avowry, That - - 
the Lord ſhould not amerce the deſign for non-payment of the Rent: To which Sir William Thir-, * 
ning, ' Chict Juſtice, who gave the Rule, anſwered, That he ſhould be amerced in that caſe where 
the lame is payable at the day of the Leet. Secondly, the Court there held Clearly, That where a 
man of deſign is amerced in the Hundreds or Leet, that his Cattle ſhall be taken; that is, difirained 
well enough in what place ſoever they are found within the Hundred, although it be in another de- 
lign. Vide 15 Eliz. Dyer 322. For an Amercement in a Court Batron,' the Lord ſhall not di- 
frain without preſcription. Vide 4.4 E4.3. 13. ' But fora Fine, and all Amercements in Leer, 
a Dittrels is incident of common right. See Greſleys caſe before. cu 0 | FA 
Astothe fourth point, Admitting that he may diftraini for the certainty of the Leet, and that the 
ſetting ofthe Fine is void 3 and he hath avowed the taking of the Cattle for both cauſes ; and it ap- 
peareth of bis own ſhewing, that he hath no cauſe for one, if he ſhould have a Retorn; or not, was 
the queſtion. And jt was objeQted, That in ſuch caſe he ſhould not; becauſe that the 'Avowant is 
an Actor, and the Avowry is in lieu of an Action : Andif a Writ be brought for two things; and 
it appeareth by the Plaintiffs own ſhewing, that he hath no cauſe for Aion of one; the whole 
Writ ſhall abate; for they ſaid, That the Writ which is the foundation of the Action, ought to com- 
prehend truth and if it be apparant, That there wanteth truth in the Writ; the Writ ſhall a- 
: bate 
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bate. And therefore ſome took adifference, when one bringeth an Action for two things an | 
it appearcth in the Writ that he miſtaketh the truth of the matter of one of them; there 1 wa 
Writ ſhall abate. As ifa man bring an Action of Debt, or avoweth for a Rent at two days *e 
one is not come, it was ſaid, the whole Writ or Avowry ſhall abate: But when the Dan 
miſtaketh the Law for one of them; as if Waſte be aſſigned in Oaks and Blackthorn, there is a _ 
prifion of the Law. Others took difterence betwixt General Writs; as Dower, Unde nihij bat. 4 
Aſfiſe, Waſte, &c. And therefore it the Demandant in Dower, make her dernand co he Go, 
ed ot the third part of the Common, ſ21s number ; or if he bring an Aſſiſe of Land and 7 Yiervg . 
or if he aſſign Waſte in Timber and Blackthorn ; in ſuch caſes, foraſmuch as the Writs are Foam 
it ſhall ſtand for ſo much as may be maintained by Law, for the Virit doth remain frue; but f 
ſach caſe the Count, Plaint, or Aſſignment, ſhall abate for the reſt; butit is otherwiſe when « - 
Writ doth comprehend Certainty, and it appeareth that the Writ doth not lic for part, there the 
whole. Writ ſhall abate. | Wn 

Know Reader, Thatthe Law doth not warrant theſe differences in all, but the COmmon nd 

true rule and difference is; Where a matt bringeth an Action, be the Writ general, or certain and 
particular ; and he demandeth two things, and of his own ſbewing, That be cannot haye an Ati 
on, or better Writ for one of them there the Writ ſhall not abate for the whole, but ſhall liand 
for that which is good : But when a man briogeth an AGiion for two things, and it aPpearcth 
That he cannot have the Writ for one thing, but he may have another in another form; there the 
Writ ſhall abate for all, -and ſhall not ſtand for that which is good. : And therefore, if Exccutors 
bringa ſpecial Writ upon the Statute of 4 Ed. 3. cap. 7. for breaking the Teſiators Cloſe, ang care 
rying away a certain ſum of money in vita Teſtatorisz iand although it be certain, and ir appearech 
of his own ſhewing, yet foraſmuch as for the breaking of the Cloſe, he cannot have an Aion, te 
Defendant was ruled to anſwer to the money, in 11 Henry 4. cap. 3. 38 Henry $, cad.24, 
$8.10, 
_ Detinue of a Box ſealed with Charters and Muniments concerning the Plaintiffs Inheritance: 
the Plaintiff counted of four Charters come to the Defendants hands by Trover, and entituleth him- 
ſelf well to three ; and it appearcth by his Count, that the fourth did concern Land, whereof the 
Plaintiff and. his: Wife were joyntly ſeiſed, as appearcth by his own ſhewing 3 but becauſethe ſame 
went to the ACtion, as tothe Husband ( for he alone,in ſuch caſe, cannot haveany other ARion; ) 
for this cauſe it was adjudged, That the Writ ſtood good for the Remnant, 9 Her. 6, 54, 15 
Hen. 7. 5. TC anE $9414 

If , ol bring a Formedon of Land, and of an Advowſon, although that the Writ be certain; 
yet foraſmuchas it goeth to the Action of the Writ; -as to that the Writ ſhall Rand good for the 
Land, 9 H. 7, cap. 4. and 16 H.7. cap. 5. 37 H.6. 25.6, | ; 

So if a mann make Avowry of the taking of Diſiteſs for divers Rentsarear, and it appearcthupon 
his own ſhewing, that parcel is not yet due, yet the Avowry is good for the Remnant, ! and ſhall 
not. abate the whole. Vide 44 Edward 3. 13. 48 Edward 3.4, & 5. 22 Elis, Dy 

69. 370, 5th * | | 
; A man brought a Writ of Ejeflione cuſtodie terre & beredis, and the partics pleaded to Iſe, 
and is was found for the Plaintiff, and the Plaintiff had Judgment of the Land onely.; for it licth not 
of the Heir. Vide 8, Ed. 2. Brief 847. 41 Ed. 3. Brief 543. 26 Ed. 3. 64. 9 H.6.10. 46. 11H. 
6.5. 22H.6.14. 26 H.6. Attaint 4, 6 Ed,q.7, 8 Ed, 4.3. 18 Ed. 427. 21 Ed, 4.24, 
But if a-man bringeth a Writ of Entry ef the nature of an Afſiſe of two Acres, whereof his own 
ſhewing for one, he ought to have a Writ of Entry in the Per ; or in the like caſes, there the whole 
Writ ſhall abate, becauſe he may have a better Writ, as to one Acre; and the ſame doth not ex- 
tend totheAQion, but tothe Writ onely, 16 H. 7.5. Accompt. Vide 20 H, 7. p. ultimo, And 
Judgment was given for the Plaintiff againſt the Avowane. Js | 
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| Treſpaſs by Thomas Stamp Gentleman, Plaintiff, againſi Joby Clinton Defendant, which 
began Tri», 12 Jac: Rot. 343. and declared ( inter alia) of his Cloſes, called Fittenbam! in 
Peaſmer, in the County of Berk; the Defendant pleaded, That one John Liford deccaſed, Father 
of the ſaid Richard Liford,. was ſciſed of a Capital Meſſuage, called Peaſmer Farm, and of divers 
Lands and Tenements appurtenant tojt, in Peaſmer aforeſaid, whereof the ſaid Cloſe called Wit- 
tenhams were parcel, &c., in his Demeſn, as of Fee 3: and the laſt of July, 4. Fec. by his Deed, 1n- 
dented, demifed, to the ſaid Thomas Stamp, and to one Mary Parker , the Tenements aforefaid, 
in which ( Excepto une. cotagio vocat* the Forge, ac omnibus arboribus, quercubus, ulmis, > frax- 
ny ad tunc creſcew, ultra-creſcentinum 21 annorum ( arboribus decar? nu exiſten' maeremium tantum- 
modo reſervat” &c.) To have and to hold, the Tenements aforeſaid* with the appurtenances 


whereof, &c. ( Except before excepted ) to the faid Thomas Stamp, and Mory Parker, _—_ 


Part. XI. Richard Lifords Cake 


during the natural life of the ſaid Thom and Mary,and the longer liver of thetn : By force of which 
D:miſe. - the faid Thomas and Mary, atterwards, Et ante pred” tempus quo, &ce ' into the Tenc> 
ments aforeſaid, in which, &c. did enter, and were, and yet are thereof, fciſed as of. Freehold for 
term of their lives. And the (aid Fohz Liford being feiled of the Revertion; 8 Jan, 6. Jac. by his 
Deed indented for him and his, did Covenant with Foha Winchcomb and Vincent Smith , as.well in 
contideration of a Marriage, to be folemniſed betwixt the faid Kicbard, (on and heir of the ſaid Fobx 
Liford and Fohn Shepreve, as in confideration of Paternal love and affection to the ſaid Richard,and 
his other ſons 3 that he and his heirs Extzuxc in poſterum ſtariut © eſſen ſeifiti de Tenementis predic” 
cum pertin.ſuperius dimiſſis, to the ule of the laid Kichard, and the Heirs: males of his body 3 and af- 
ter wards to the uſe of Thomas his ſon, and the Heirs-males of his body 3 and with divers other Re- 
mainders to Daniel and Nathaniel, his ſons, leaving the Revertion of the Fee-ftimple in himſelf: ,By 
force whereof, and of the Statute of Uſes, the ſaid Kichard was ſ(eiſed of the Revetlion of the Tene- 
incnts in Tail 3 and the faid John Clinronby his Commandment, did enter into the ſaid Cloſes cal- 
ied Iittenbaws, to ſhew to Henry Lawrence and William Lawrence, certain Oaks then growing in 
the ſaid Cloſes z which at the time of the Dcmiſe, were above the Age of one and twenty years, 
and which to the ſaid Richard Liford , de jure pertinebaut, and there then fold co them fix Oaks, &c. 
pront eibene licait, que oft eadem frattio, &c. and demanded Judgment of the Action, &c. Upon 
which Plea, the Plaintiff did demurin Law - And this cafe was divided into two general Queſtions; 
the Firtt, What thing was excepted by the exception of the Trees ?. .Seeondly, What thing ſhould 
paſs by the ſaid Conveyance of the Revertion? | | 

And that the Trees ſhould not paſs to Richard Liford, For ObjeRions were rhade. 

Firſt, that by the'exception, the Trecs remainas Chattels in the Leſſor. 

The ſecond admitting, That by the exception, the Trees do remain. in 
then by the exception the ſoil it (elf is excepted to the -Leflor. : 

The third, That a Freehold or Inheritance in poſſcfſion, cannot be by the Rules of the Common 
Law, parcel of the Reveriion expectant upon the Freehold. | | 

The fourth, That by the ſaid Covenant, Foh# Liford covenantecd to ſtand ſeiſed de Tenementis 
pred cum pertin? ſuperins dimiſſis, and therefore Richard Liford could not have more then were de-. 
miſed; and the Trees were notdemiſed. 

As to the Firſt, they conceived, "That: by the exception the Trees were Chattels in the Leſſor, di- 
vided in Law from the Freehold and Inheritance of tiie Land - For whena man Leaſeth Lands for 
life, the property of the Trees is in the Leſſee, and the Lefſor hath but a potlibility to have them 
apain, viz, If they remain annexed tohis Inheritance when the Leſſee for life dyeth :.. And there- 


him as' an Inheritance 5 


fore it is reſolved by the whole Court in the Abbot'of. Tores Caſe,in 21 Hes. 6, 40. \. That if a mani. 


maketh a Leaſe for life of his Land, he cannot give-the Frees to a ſtanger, becauſe that he hath not 
but a poſſibility; and by conſequence when he excepteth them to himteltz they remain-in him as 
Chattels. And it is hoidenin 12 Ed. 4.8. That ifa man maketh aLeaſe for years,. and the Lefſce 
Cutteth the Trees, the Leſſor cannot take. them away.. Vide 13 H. 7.9. 12 Ed, 4.52. And ifthe 
Leſſor cutterh the Trees, the Leflce ſhall have them as it is holden in 44 Ed. 3. 44. Which Books 
and many others, prove, That the property of the Tree is in the Leſſee: for years,. 4 :fortivri inthe 
Leſſee for life ; and therefore when the Leſſor excepteth-them, he ſhall have:thern as Chattels ſevered 
from the Land. And they tnuch relied upon the Bookin'2 El.Dyer 184.in Dawnſeys Caſe; where que- 
ſtion is made, when Trees are exceptcd incaſe of Leflee for years, whether:they thould be ;Chattels in 
the Leſſor of which they would never have made any doubt,in caſe of Leſſee tor life 4! for the Law 
maketh a great difference between an exception, in the caſe of a Leaſe for life. And therefore if a 
man maketh a Leaſe for life ofa Manor, excepting one Acre, this Acre, during the Leaſe,is not par- 
cel of the Manor ; For in ſuchcaſe,. in a real Action brought of the Manor, cxctptionoughe tobe 
made; otherwiſe it is in caſeof aLeafe for years, as appeareth 38 H.5.38.4, Plo.Com.103.inFulmer- 
{tons Cafe.So if the King maketh a Leaſe for lite of a Manor, without ſpeaking of the Advowlon,there 
the Advowſon doth remain in the King as in Groſs, quod omnes conceſſeruut, as appeareth in 38 #: 
6:34.b.And there it is adjudged, That by Grant of the Reverhion, habeydzam the Revertion with the 
Advowſon,the Advowſon ſhall not paſs to the Patentee;for the Advowfon in ſuch caſe was ſevered 
and became'in groſs as to the Fee, which was faid' hath great afhinity with the cafe at Bar: | 

Secondly, Admitting that the Trees arc reſerved as an Inheritance in the Leſſor 3 then the Land 
it ſelf, upon which the Trees grow, is thereby excepted, asit is reſolved in Ives caſe,in the Fifth part 
of my Keports,Vide 44 Ed.3.22. 46 Ed:3.22.17 Aſ.pl.49.3 H.6.45.16 E4d.4.2,14 H.8.1.33 H.8. 
Br. Reſervation 79, 6 & 7 Ed 6.Dy.39. And then it cannot-pals by the Conveyance of the Reverſion 
for it was not aty part ot the Demiſe: And therefore if a man makz=th a Leaſefor life of a Manor, ' ex- 
cepting one Acre, and afterwards granteth the Reverſion of the Manor to another in Feethe. acre in 
poſſcihon (ball not paſs, but is ſevered from the Manor for ever: As if A. be diffciſcd ofan Acre,par- 
ecl of his Manor, although the Acre in right be parcel of the Manor, the right of that Acre ſhall not 
Paſs, bur is ſevered from the Manor for ever, as it is holdenin 38 H.6.38.4. Soif a man be diſſciſed 
eta Common appendant, notwithſtanding the Diſſeilin, the ſame in right is Appendant to the Ma- 
nor ;, and yer it during the time of the Difſeifin, a Feoffment in Fee be made of the Manor, the Com- 
mon is ſevered and extin& for ever, as it is holdenin 4. E4.3.46. & F.N.B.1$80.f, Soin the caſe at 
Bar, by the exception of the Trees, the Soil it felt is excepted, wheretfore it cannot pats by the Grant 
of the Revyertion, 
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49 | 


Thirdly, It was objected, T hat a Reverlion expeQant upon a Frechold,may be Parcel or Appcn- 
dant to a Frechold and Inheritance in poſſcifion,but a Freehold or Inheritance in poilchon, can- 
not be parcel or Appendant toa Reverlion cxpe-tant upun a Freehold,as it is holdenin 38 H.s,,g 

Fourthly, The Conveyance of the Revertion doth not touch the Trees; and the Soil under them; 
for the ſaid Conveyance doth recite the faid Demiſe of the Land; with the exception of the Trees 
and conveyeth Tenementa pred? cum pertin” ſupertus dimiſſ. and the exception is not any Parce] af 
the Demiſe; as it is agreed in 3 H.6.45. And therefore the ſaid Conveyance doth not exteng to 
the Trees excepted, and by conſequence they cannot pas with the Revertionz and for theſe cauſes 
the Plaintiff ought to recover. 

On the other ſide it was argued by the Defendants Council,and reſolved by the whole Court; thze 
the Plaintiff ought to be barred. 33 1 Ks 

And as to the Firli, it was anſwered and reſolved, that the Trees notwithſtanding the Excep- 
tion, do remain parcel, and grow out of the Inheritance of the Land, and are not Chattels, nor (p41j 
go to Executors, but ſhall deſcend to his Heir, it no conveyance had been made of the Reverlion, 
and that for divers cauſes, | 

I- The Law doth not favour Fractions and Severances of Trees frotn the. Free-hold and Inhe;i. 
tance of the Land, becauſe that by them the Trees were often waſted and deliroyed 3 And there. 
forc ifa man by Deed indented, bargaincth arid (elleth, give and grtanteth, his Manor of D, ang 
all his Trees growing upon the ſame taanother,. and the Deed is not enrolled according to the 
Statute; foraſmuch as the Manor ſhall not paſs,the Trees (hall not paſs to the bargainee,and loferereg 
from the Manor, although they are granted by expreſs words 3 and that the grant of every one hal 
be caken ſtrongly againſt him, as it was rcfolvedin 9 Eliz. And fo was it bolden in 15 Eliz, in 
Andrews Caſe,in the Common Plear,which 1 my ſelf heard. ln 23 Eliz. Dyer 374. Aman demiſeth, 
granteth, and to Farm lettetha Farm, &c. together with all mannex ot Timber, Underwood and 
Hedgrows, thereunto appextaining (except all great Oaks growing in one certain Cloſe about the 
Farm-houſe ) to have and to hold the Farm-for one and twenty years, rendering Kent; andthe 
doubt was, Whether the Lefſee might cut down and (ell the Timber-Trees, not excepted, without 
being impeached for the Waſt ; and the Lond Dyer conceived, that he might by this word ( Gratt) 
and by the meaning of the Exception of great Oaks, &c. Alſo the habendum which omg the 
Limitation for years, doth not make mention of Timber, &c. But Peribam, Windbam, and Mead, 
gave Judgment again the Defendant, That heicould not cut down the Timbper , for they were no 
ſevered from the Inheritance, nor paſſed by the Grant. 

The ſecond Reaſon was, That when a man Leafeth his Land fos life or years, the Lefſeehath but 
a particular intere(t in the Trees;but the general intercſi of the Trecs doth remain in the Leſſor; For 
the Leſlte ſhall have the waſt and fruit ot the Trees, and the ſhadow for his Cattle, &c. . but the in» 
tereſt of the body of the Tree is inthe. Leſſor, as parcel of his Inheritance z and the {ame ap- 
pearcth in i29 H,8. | Dyer. 46. where it. is holden in expreſs words, That it cannot be denied 
the property of great Trees,” viz. Timber is reſerved by the Law to the Leſſor » but he cannot 
grant it without leave of the Termor, for the Termor hath an interc(ſt in it, viz, To havethe 
Walt and: Fruit growing upon it, and the ſhrouds of them for fewe], byt the very property ofthe 
Tree is in the Lefſor, as annexed to his Inheritance : And all that woxd by word, appearcth in 
the ſaid Book. And in z Mar. Dy. 90. .it.isalfo holden, That the Lefſce ſhall have che Fruicol the 
Trees, atid/the Branches for.fewel, and incloſureof Fences» And in 10 H.7.3. the Leſſee hath notin- 
tereſt in the Trees, but to lop them,or for ſhadow for his Cattle;So that there it is ſaid, that theLeſſee 
hath an intereſt in the Tree, and the Leſſor alſo. Sce Herlokendens Caſe; in the fourth putt of my 
Reports. And upon conlideration of theſe and many other Books, . it was xefolved , That when no 
Exception'is in the Leaſe of-the Trees, the Leſſee hath.ſach ,a particular intereſt in the Tree, as 
ts aforeſaid, and the Inheritance of the Tree isin-the Leſſor :: and by this difference. all our Books 
are well reconciled. Which difference alſo appcarcth inthe Books themſelves ; for in Walt agdili 
Leſſce for life or years, incaſc of cutting of-Trecs, it is faid inthe Writ Ad exheredationem tf the 
Lefſor.And the Lefſor after that he hath made a Leaſe for life; may by Deed-grant the Treesor rean 
fonable Eſtovers out of thern,to another and hisHeirs, and the fame ſhall take «fe after thedeath 

of the Leſſce ; and ſach grant by the Lefſoris good, in reſpect of the Ioheritance which he hathin 
ſuch caſe inthe Trees : And the Lefſor-may-by word, command the Leſſee to cut down the Trees, 
&s it is holden/in 18 Ed. 3. $4. 2 H.9.14.- Butit is true which is faid in the ſaid Book of 21 H- 
67 46. b. That ſuch gift to 7 firanger, is void, during the eſtate for life,for the particular prejudice 
that may grow tohim who hath the eftate for life. Andin 50 E4.3.10. in Frankleys Caſc,it is laid 

Thatat the Common Law it was never ſeen that anyTithe ſhould be paid of great Trees,becauke that, 

they are parcel of the Inheritance,arid the ſain is' provided bythe Statute of 4.5 E. 3.3. That in 

fuch caſe a Prohibition lieth, - as before hath been uſed, which-proverh-, That the Comman Law, 
was ſuch, beſore the making of 'the Statute. - -- So-it was holden, Paſche, 42 Eliz. between 
Sampſon and Worthingtonjin the Common Pleas, That if Timber Trees have been uſually topped and 
lopped,no Tithes ſhall be pzid'of them; for as the Law doth-priviledge the body of the Tree, being 
parcel of the Inheritancezſo it priviledgeth the Branches alſo. And therewith agrecth Dofor and Stu- 
dent 17 5-S0 if a man cut down his Timber Trees, Tithes ſhall notbe paid,for the Germins which are 
growing ex radicibus ſex(tipitibus, in reſpe& that the Root-is ſome part of the Inheritance, a5it 
was holden, Paſche, 29 Eliz.in this Court, So ifa Timber Tree become arida,ficca,& non portans 


folia nec frufius in eſtate, nee exiſtens macremium, and the owner cut it down, no Tithes {hall be 


paid thereof, for the Inheritance which was once in him ;' which priviledge extendeth to can it 
| | | ecomes 


Pat, XL Richard Lifords Caſes — 


becomes Dotard, 
and Rogers. Sotor the Bark of Oa 
faid, and therewith agreeth Dofor and Student, 175. 


cauſe they grow yearly, as appearcth in the Regiſter, fol. 49. | | | 
Io Fee-fimple MD . as long as ſuch a Tree ſhall grow. 27 H. 8. 29. becauſe/a man: may have 


an Inheritance in the Tree it ſelf. Sze 45 E2. 3.1. in Treſpaſs, 32 H.6.2, 20 H. 6.22; 5H. 4. 
2. Itis enacted by the Statute of Weſtm, 2, cap. 22. Cum duo vel tres teneant boſcum, &:e. That 
it one Tenant in Common in Fee-ſimple doth waſte in Trees, the other ſhall have an Attion of 
Waſte, and the Writ ſhall ſay ad exheredationem, asin 29 Edw. 3. fol. 19, Itone Coparcener 
before Partition, maketh a Feoffment in Fee to another, and one of them committeth Waſte inthe 
Trees, an Action of Waſte licth, and that-is provided tor the preſervation of Trees. And F.N.B. 
49. Ita Parſon of a Church and one A. are Tenants in Common of a Wood, and A. endeavoreth {8) 
do Waſte, the Parſon for the preſervation of the Timber Trees,(hall have a Prohibition againſt him, 
that he do no Waſte ; and the reaſon thereof ( as the Chief Juſtice ſaid ) was, That if che Parſob 
of a Church will waſte the Inheritance of his Church to his private uſe in cutting down of Trees,the 
Patron may have a Prohibition againſt him z for the Parſon 1s ſciſed as in the right of his Church, 
and his Glebe is the Dower of his Church, for of it he was endowed and fo ſpeaketh many anct- 
ent Records: And o foraſmuch as a Prohibition lieth againſt him, it is reaſon that he have.the like 
remedy againſt him who holdeth in Common with himz And thereupon a notable reſolution hol- 
den at Carliſle, 35 Edw. 1, was cited to this effe&t; for there upors camplaint made (- in theſe 
words) Will our Lord the King underſtand, That Sir Anthony, Biſhop:ofn:Durham, -waſtes and 
deliroycth all the Wood appertaining to his Church in the Biſhoprick of Durham, by giving, and 
ſelling, and il] keeping, and of railing of Forges of Iron and Lead, ahd burning of Coals, TE. 
whercof if our Lord the - King that now is Patron of the Churchgive not remedy, the 
Church aforeſaid ſhall be diſ-inherited and impoveriſhed , in prejudice of our Lord the King in 
his Crown, and of the Chapter of Durbam. Tta reſponſum eft : Inbibeatur per breve tle Canis 
cellaria Epiſcops & Miniſtris ſuis ne faciant vaſtum de contents in petitione. By which it 
appearcth, That the Parliament did refer him to the Ordinary remedy of: the Common Law' by a 
Writ of Prohibition in ſuch caſe, And Mich.23 Ed. 1.inter adjudicata coram Rege, Hunt fol.83; in The- 
ſanr* Scaccarii fic adjudicatur,quod Eccleſia eſt infra etatem & in cuſtodia domint Regis,qui tenetar jura 
& bereditates ejuſdem manutexere & defendere. Et Roi Patent? An. 14 H.3.M.S8. Archiepiſcopi 
Dublin fecit finem de 300 marcis pro deafforeſtatione foreſte Archiepiſcopatus ſui. V, ide 2 H.4.3:b. If a 
Biſhop or Archdeacon abate and cut down all the Wood that he hath, he ſhall be depoſed as a Dela- 
Pidator of his houſe. 29 E4.3.16. Accompt Vide 27 Aſſ;pl.10. 20 H.6.46. 10 Ed:4.19, And the Trea- 
riſe entituled,Ne refores projternant arbores in cemiterio,which is but a Dcclaration the Common Law 
in theſe words, Prohibemus ne Ecclefiarnm reflores arbores in camiterio creſcent” preſumant proſternere 
#ndiſcrete, niſi cum Cancellus Eccleſie neceſſaria indiget refeflione, &c. And itis regularly true; Meljo» 
rem conditionem Eccleſie facere poteſt Prelatns, deteriorem nequaquam. EA IH Fe 
As to the'ſecond Objeion, difference was taken betwixt a Wood which" rhay be. demanded ins 
Precipe by the name of ſo many Acres of Wood, and Trees growing out of ary Wood: which tan- 
not be demanded in a Precipe, by the name of Land or Paſture, &c. where they grow. For if ſach a 
Wood whereof a Precipe'licth , be parcel of my Manor of C. and I leaſe my Manor excepting 
Woods, thereby the Soil it (elf is excepted, and iti a Prqcipe brought'of the Manor , exception 
ought to be made of ſo many Acres of Wood : But in ſuch caſe, if I except all myTrees which grow 
out of any Wood, but upon Land. or Paſture, thereby the exception of the Trees, © the'Soll it ſelf 'is 
not excepted, but ſufficient nutriment out of the Land is reſerved toſuſtain'the vegetative life ofthe 
Trees; for without that the Trees which are excepted, cannot ſubſiſt; but if the Leſſorcur chefs 
down, and by Licence of the Leſſee, root them up3 in ſuch caſe the Leſſee ſhall bave the Soil 3 : for 
ceſſante cauſa ceſſat effeins, And this difference may be gathered out of Tves Caſe, in the EjghtPare 
of my Reports, Yide 14 Hen. 8. 1- If I by Deed grant all my Trees within my Manor of D.; 
to one and his heirs,' the Grantee ſhall have an Inheritance in them, without any Livery or  Seifin; 
Sce Sir Francis Barringtoxs Caſe, 'in the Eight Part of my Reports, And in' a Precipe brought a= 
gainſt Leflce for life where the Trees arc'excepted;it ricedeth not in ſuch caſe to. make: exception of 
Trees, becauſe that no Precipe lieth of them 3 but they ſhall be recovered by him who hath righe 
paramount by the Recovery of the Land : Sce for the ſaid Rale of exception, 4 Ed. 3.48. 47 Ed; 
3. 62, ro Hen.7.17. F.N.B. 201, &c. And by the difference, apparant in our Books they 
are all well reconciled. And inthe ſaid exception; five things were obſerved, ; 


ken Timber Trees, ' no Tithes ſhall be paid for the 'cauſe afore- 


1. That notwithſtanding the exception, they remain as parcel of the Innhetitance:- NN 
2. That the Soil it ſelf is not excepted , but ſufficient nutrimment for the growth of the 
Fe-: - | | 48 | 

3. That the Leſſee ſhall have the Paſturc'under the Tree, as in 4 Edwards; Waſte, Br, 136: 
Nothing ſball be recovered in Waſte, but the circuit-of the Root, and not the latirade of 
the Branches. Ny | | 

4. That the Leſſor ſhall have all the benefit of the Trees. | 

And 5. the Acrics ofall Fowl with Aery inthe Trees, and the Fruits; 
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as it was adjudged in the Common Pleas, Hill, 2 'Jas. Rot. 229. between Brook 


But for Acorns; Tithes ſhall be paid be- 
And a mian may have an Inheritance 
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And it was reſolved, That although fitioxe jaris guoad the Leflee the Tree is divided from the 
Freehold, yet in fads and trath, as to all other it is parcel of the Inheritance of the Leſſor : For it 
was ſaid, That Timber Trees cannot be cut down with a Gooſe-quill 3 as if Tenant in Tail ſel. 
leth all the Trees to another, the ſame is a Chattel in the Vendee , and his Executors ſhall have 
them ; and in ſuch caſe fiQione juris they are ſevered from the Land ; but it Tenant in Tail gies 
before aual ſeverance as to the Iſſue in Tail, they are parcel of his Inheritance, and (hajj p, 
with it, and the Vendee cannot take them 3 and yet as tothe Tenant in Tail himſelf, they vc. 
ſevered for a time. 18 Ed. 4.6. 11 Hen. 4.32. Plo.. Com, 259. & 438. 27 H. 8.5. 5g in 
the caſe at Bar, quoad the Leſſee fidzone juris they are divided fora time 3 but as to the Leflor 
and all others, they remain parcel of the Inheritance. ) ; 

Alſo it was reſolved, That there is a difference betwixt the caſes which have been put ang the 
caſe at the Bar : For it is true, That if a man make a Leaſe for life of a Manor, to which an Adyoy. 
ſon is appendant, and excepteth one Acre with the Advowſon ; in ſuch caſe , if he grant oyer the 
Reverſion, the Acre with the Advowſon ſhall not paſs tothe Grantce, but they are ſevered and gif. 
united from the Manor for ever; asanarm or a member is divided from the body : But the Trees 
notwithſtanding the Exception, are growing out of the Land, and have their nutriment out of it 
and are not rei veritate divided from it. And therefore if a man maketh a Feoffment jn Fee * Þo | 
Manor, excepting the Trees, and afterwards the Feoffee buyeth the Trees , they arc again mage 
parcel of the Inheritance; although they were abſolutely divided for a time, and that appearcth jn 
Herlakendens Caſe, in;the Fourth part of my Reports, But in the fame Caſe, if one Acre ora Hoype 
had been excepted, and the Feoffe after purchaſe the Acre or the Houſe, none of them ſhallbe pj. 
ccl of it again. And ſothe difference appearcth inter partem integralem, fimilarem, & diſimilarem, 
& inter partem diſſimilarem ſolo aunexam ſive adherentem; as is faid in g Ed. 3.2. ( Robert d Vg. 
lores Caſe ) nt domns, & partem diſimilarem excreſcentem, ut arbor. 

As to the third ObjeRion, it is true. That an integral part, or thing appendant in poſſcſſon, 

cannot be parcel, &c. ofa Reyerlion expeCtant upon an eſtate for life , as hath been ſaid ; but the 
Trees ( as hath been often faid ) are growing out of the Inheritance, - and attendant upon it: Ay 
by grant of the Reverſion, the Charters and Evidences ſhall paſs as things attendant upon theln- 
heritance3 and in truth they are the finews of the Inheritance. So it Ihave a Manor, in which 
thereis a Park and Fiſh-ponds, and I leaſe the Manor, except the game of Deer, and the Fiſh, aud 
aſterwards I grant over the Revyerſion, the Grantee ſhall have the Deer, and the Fiſh ,as things at- 
tendant upon the Inheritance ; fo not onely thoſe which bave vegetative life, but alſo thoſe which 
have ſenſitive life, ſhall go with the Inheritance. And it is reſolved in 14. Hen. 8. 25. in Wit 
Caſc of Grayes Inn, That if a man have a Horſe-mill, and the Miller taketh the Miltioneoutofthe 
Mill, to the intent to pick it to grinde the better, although it be actually ſevered from the Mill, 
yct it 'remaineth parcel ofthe Mill, asif it had beenalways lying upon the other ſtone, and by con- 
ſequence by the Leaſe or conveyance of the Mill.it ſhall paſs with it: So of Doors, Windows &c, 
the ſame Law of Keys, although they are diſtin things, yetthey ſhall paſs with the Houſe ; 4 for- 
tiori in the caſe at the Barr, 'the Trees which are growing out of the Inheritance ſhall paſs wit it. 
And in the caſcat the Bar, there ſhall be a great inconvenience if the. Trees (ſhall not paſswiththe 
Inheritance ; for in all the Leaſes for life or years made by the King, either of Land withinth Sur- 
vey of the Excbequer, or of the Dutchy,the Trees arc excepted 3 and if they ſhall be reputed as Chat- 
tels, or if they ſhallnotpaſs with the Revexſion as parcel of the Inheritance ,' great inconvenience 
will follow, although that the Trees be particularly granted. Vide Swains Caſe, in the Eighth 
part of my Keports, which note well. | REN | 

As to the Fourth and laſt Objection,it was reſolved, Firſi, That if the Reverſion had beenconvey- 
ed over bythe name of Tenements, cr of his reverſion generally, without queſtion the Trees would 
paſs: And although that he covenanteth to ſtand ſeiſed de Tenementir pred” cum pertin” ſuperiu 4 
miſſis, &c. yet thereby the Inheritance of the whole Land paſſeth, and by conſequence. the Trees 
being parcel of the Inheritance, ſhall paſs with it, and the Trees ſhall not paſsas things leaſed, but 
as things annexed'to the Inheritance,notwithſanding that they arc not demiſed. And in the Ar- 
gument ofthis point, theſe caſes were cited, Paſche, 41 Eliz. in this Court, between the Lady 
Ruſſel Plaintiff, and GuIwell Defendant, in an Action of Debt upon an Obligation, where the calc 
was, That the Plaintiff by Deed indented, leafed to the: Defendant a Farm called D. except one 
Cloſe by name; and the Leffee by the ſame indenture_covenanted with the Leſſor co dodivers 
things concerning the premifſes, and was bound in the ſaid-Bond to-perform all the Covenants and 
Agreements in the ſaid Indenturez and-if theſe words (the premiſles.) ſhould extend to the Cloſe 
excepted, was the Queſtion, ( and Mountague in Dive and Manninghams Caſe, that (the premiſes) 
ſhould extend to the thing excepted.) . But it was reſolved, That inthe principal caſe ( premiſſa) 
ſhall not extend to the thing excepted, but are as much;incffc as predimiſſa. And Paſche, 10 E!. 
one by Deed indented, demiſed certain Lands between Poud-Meadow of the one part, and Toder- 
yard ofthe other\part,and the Leſſee covenanted to repair the Hedges between the premiſſes 3 and 
it wasadjudged, that itdid not extend to the Abuttals, but ( premiſe ) ſhould be takenio Law 
for ( predimiſſs ) ſoin the caſe at Bar, Tenementa pred” ,, & Tenementa predif? ſuperiu dimiſſagnd 
premiſſa, and predimiſſs, or preconceſſa, arc all one in judgment of Law. But Paſcbe, 36- Biz. 


In this Court between the Earl of Pembroock, and Simous ( Servant of Sir Henry Barkjey ) the cale 


was, That the Father of the Plaintiff had granted to Sir Hexry Barkley the keeping of Staffordate- 
Walk. and of Brewcomb-Walk, in the Forreſt of Fromſelwood, for term of his life : The Plaintiff 


by his Dccd did contirm the cliate of the faid Sir Henry in Brewcombe- Walk, and granted 
| alk; 


- 
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Walk, to himand the Heirs-males of his body, with a Proviſo, That ifhe cut down any Trees in 
che premifſes, that then his eſtate ſhall ceaſe. And afterwards Six Henry cut down Trees in Brew- 
comb-Walk; and it was reſolved thit theſe words ( the premiſſes |) ſhould extend to.jt , for the 
Deed hath operation in it by way of Confirmation, and therefore there ( premiſſs ) ſhall be ta- 
ken as well tor preconfirmata, as preconceſſa, but ſhall not extend toany other part of the Forcft; al- 
though it was not named before without the Deed hath not any operation. And the Chief Juſtice 
faid, That as tocutting down of Trees, Graſs, Corn, and other things annexed to the Soil, there 
are great variances of cpinions in our Books, not onely agaipſi whom the Action Vi & armic ſhall 
be brought for the recovery of the damages, but alſo concerning the propricty ofthem. And there: 
fore if one Difſciſe me, and during the Diſſeifin, he cutteth down the Trees, or Graſs, or the Corn 
growing upoo the Land, aud afterwards I re-enter, Iſhallhavean Adion of Treſpas againſt him 


Vi & Arm, For the Trees, Graſs, Corn, &c. Forafter my Regreſs, the Law, as the Diſſci- - 


ſor, and the Servants doth ſuppoſe that the Frechold hath always continued in me ; but if my Dif- 
ſcifor mak tha Feoffment in Fee, Gitt in Tail, Leaſe for Lite or Years, &c.._ and afterwards I rc- 
enter, I ſhall not have an Action Vi & armis againſt thole who came in by Titlez for this Fiction 
of the Law, that the Freehold hath continued always in me, ſhall not have relation to make him 
who cometh in by Title, to be a wrong docr, Vi & armis, for in fiflione juri ſemper equitas exiſtit; 
But in ſuch caſe, I ſhall recover all the mean profits againſt my Difſeifor in the ſame manner as the 
Diſſciſce in ſuch caſs (hall recover in an Afſiſe at the Common Law before the Statute of Gloceſter, 
cap. 1. damages vnely againſt the Diſſciſor. Alſo it is to be preſumed, That the Feoffee hath gi- 
ven conlideration or recompence to the Difſciſor, and that the Leſſee hath paid Rent to him, or 
other conliderationz and therefore in reaſon the Diſſciſor 1s to be charged with the whole. The 
ſame Law, if my Diſfcifor be diffciſed, and afterwards 1 re-enter, I ſhall not have an Aion of 
Trelſpas againit the ſecond Difſeiſor ; and if I ſhould puniſh the ſecond Diſſeiſor,he ſhould be twice 
charged ; and therefore I ſhall recover all the mean profits againſt my Diſſeifor, his Servants, and 
others who have done the Treſpaſs by his Commandment, and in his right; and fo hath the. Law 
been always taken upon conſideration of all thee Books in 9 Ed.3. 2. Peter de Vanlores Caſe, 10 
H.6.14. 19 H.6.27. 22 H. 6.21. 32 H,6.32. 33 H. 6.46. 34-H.6.30. 37 H6.35. 
38 H. 6.28. 2Ed.q4.18. 9g E4.4.39. 11E4d.4.4 20E4d.4.18, -21 Ed. 4. 5. & 74. 22 
Ed. 4.21. 6 H, 7.9, 1oH.7.27. 12 H. 7.25. 13 H.7.15.b. And all the fame is true 
gquoad attionem ; ſed quoad proprietatem, the Regreſs of the Diſleiſee doth reveli the property in 
him, as well for the Corn, as for the Graſs and Trees, and as well againſt theF coffec, Leffee &c. 
and ſecond Difſſciſor, as againſt the Difſeiſor himſelf z for the AR of the Diffeiſor may alter my 
Action, but his AR cannot take away my Aion, Property or Right. And in that allo is great 
variety of Opinions in our Books : For ſome as to the Difſcifor himſelf, have taken a differetice be- 
tween things which come by the operation of the Difſciſor himſelf ( as if he ſow the Land, and af- 
terwards cut them and carry them away, the Diſlciſce after bis re-entry cannot take them for if 
he had not ſowed the Land, no Corn had been there, and it is for the advancement of Tillage 
' that che Land do not lie freſh ) and things which come by the Alt of God; as Grafs,Trees, 
&c, | . | 


divertity betwixt them; for the Rule and Reaſon of the Lawas it hath been faid, That after the 
Regreſs of the Diſſciſee, the Law doth adjudge as to the Diſſeiſor himſelf, rhat che Freehold hath 
continued in the Difſeiſee, which Rate ar.d Reaſon doth extend as well to the Corn, as'to Trees or 
Graſs,&c. The ſame Law,if the Feoffee,or Lefſee,or the ſecond Difſeiſee ſow th:Land, or cut down 
Trees or Graſs,and ſevercth them,and carricth them away,or feclleth them to another, yet after the 
Regreſs of the Diſſeiſce, he may take as'well the Corn as the Trees and Grafs, to what place ſoever 
they be carried for the Regreſs of the Diſſeiſce hath relation as to the property,” to continue the 
Freehold againſt all in the Diſſciſce ab initio, and the carrying of than Hota the Land; doth not 
alter the property 3 and if the Diſſeiſce taketh them, they ſhall be recooped'in damages againſt the 
Diſſeiſor 3 and ſo hath it been often reſolved and put in experience upon conſideration of the Books 
in 27 H.6.1. 37 H.6.6. 12 E4.4.5. 4a. ' 14 Ed. 4.6. 15 Ed. 4.31. 3H,7.1. 3H.7. 
1&%6. 5 H.7.16, 12 H.7.25. 28 H.8, Dyer316. 1Eliz, Dyer, 173. 

Laſtly, it was reſolved by the whole Court in the Principal caſe, That when the Leffor except- 
ed the Trees, and afterwards had an intention to fell them, the Law gave to him and them who 
would buy, power as incident to the exception, to enter and to ſhew the Trees to thoſe who would 
have them for without ſight none would buy, and without entry they could not ſec them; as in 
9 H.6. 2g. A manſciſed ofa Houſe in a Borough. &c. deviſcable deviſed the fame to a Woman 
in Tail; and if the Woman died without Iſſue, that his Executor might ſell and diſpoſe of it for 
his Soul : In this cafe the Executor might by the Law enter into the Houſe, to fee it it were well 
repaired or not, to the intent to know at what value the Reverſion is tobe fold. DPuod fuit conceſ- 
ſum per totam curiam, 43 Aſſ. pl. 7, The Law giveth power to him who ought to repair a Bridge 
to enter into the Land, and to him who hath a Conduit within the Land of another , to enter into 
the-Land to mend it, when cauſe requireth, as it is reſolved in g Ed. 4.35: Soit is agreed in2 R. 
2, Bar237, IfI grant to you my Trees in my Wood, you may come with Carts over my Land 
to carry the Wood. Temps. E. i. Grants 41. Lexeft, cuicungque aliquis quid concedit, contedere vi- 
detur & id ſine quo res ipſa effe non potwit, and that is a maxim in Law, Vide 5 E4, 3. Tranſ. 13. 20 
Ed. 3, Avowry 124. 8 Ed, 4.5. in Manxels Caſc, fol. 13. Sec in my Reports, Lib. 4, & 5. Part 2. 


And 


But upon conſideration of all the Books, it hath been reſolved, That it is all one, and there is no- | 
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And as to the Plca in Baryit was holden, That it was without form,and without knowledge of Good 
pleading, and that for four caules, ; 

Firſt, The Defendant pleads a Leaſefor life of the Tecnements in which, to the Plainti! ; ande 
Mary Parker, by force whereof they entered, and were, and yet arc ſciſcd, &c. which is an Ares. 
ment ofthe life of Mary Parker, which upon the matter is, that the Plaintiff hath nothing in TY 
Tenements in which, &c. but joyntly with Mary Parker whois alive, not named in the writ, and 
yet hedoth not plead the ſame to the Writ, but doth conclude and derhandeth Judgment, ifhe hatl 
have Aion, which is not well pleaded 3 for every Plea ought to have apt concluſion, and there- 
with agreeth 40 Ed. 3.9. 43 Ed. 3.27. 36H. 6.18. Vide 22 Aſſ. pl.53. 14H, 4+7. 4 H, 
6.27. 18 H.6.32. 9H.7.2. Soifamanplead an Eſtopple, he ought to relic upon it, and 
not demand Judgment of Action. 

Secondly, The Plea containeth double matter, one to the Writ by Joyntenancy, the other jn Bar 
by the exception in the Covenant. | | 

Thirdly, In pleading of a Leaſe for life which paſſeth by Livery and Seilin , ic is mter ſurplu- 
ſage to plead an Entry of the Leſſees. | 

Fourthly, Hedoth not add, That the Trees whichare fold, were not Dottards, which are ey. 
cluded out of the Exception ; but he doth add, That they De jure pertinebant to Richard Liford 
which is not formal , for he ought in good pleading to have added, That they were not Dottargs, 
But upon the whole matter, ſufficient matter appeareth to the Court to give Judgment againſt the 
Plaintiff; for which, by the Rule of the Court, the Plaintiff took nothing by his Bill, | 


| Mich. 12, Fac. 
The Caſe of the Tailors of Habits, 8c, of Ipſwich. 


Rin, 11 Fac. in the Kings Bench, Magiftri, Gardiani, & Communitas Sciſſorum & operatrun 
pannorum ville Gipwic? in the County of S»ffolk,,brought an Action of Debt for Three pound 
thirteen (ſhillings and four pence, againſt Weliam Shenning, and declared, That whereas the King 
by his Letters Patents had incorporated the Plaintiffs by the ſaid name, and granted to them, That 
they ſhould have full power and authority co make and conſtitute reaſonable Laws, Ordinances,and 
Conſtitutions in Writing, which to them ſhould ſeem good, wholſome, profitable, honeli, and 
neceflary, according to their diſcretion 3 for the well ordering and governing, &c. of the Society 
aforeſaid, &c. and to ſet Fines and Amercements for breach of the ſaid Laws, &c. And recited the 
Statute of 19 H.7.7. By which it is enated, That no Maſter, Wardens, and Society of Crafts 
and Myſteries, take upon them to make any Acts or Ordinances, nor to execute any Acts or Ordi- 
nances , ## exheredationem ſeu diminutionem prerogative vel aliorum aliquorum , nec non contra 
commune profic?. popmli niſt iidem attus & ordinationes examinat” & approbat” fuerunt per ' Cancelar', 
Theaſanr*. Anglie, Capital*, Jujtic*, utriuſque Banci, vel tres corum, vel aliter coram Jaftic Aſiſe 
in errum itineribus, &c. ſub pena forisfatP 401» proguolibet tempore quo ipfi in contr' facerent. And 
afterwards the ſaid Corporation, in the fourth year, made divers Conſtitutions, and ( amongſt 0- 
thers _) that no perſon exercifing any of the ſaid Trades within the Town of Ipſwich Pre” ſhould 
keep any Shop or Chamber, or exerciſe the ſaid Faculties, or any of them, or take any Apprentice 
or Journeyman, till they had preſented them to the ſaid Maſters and ' Wardens of the faid Society, 
for the tirne being, orany three of them, and ſhould prove that he, had ſerved ſeven years, at thc 
leaſt, as an Apprentice. and before he ſhall be admitted by them to be a ſufficient Workman ; and 
ifany offend inany part thereof, That he ſhould forfeit and pay to the ſaid Maſter and Wardens, and 
Society aforeſaid, tor every ſuch offence five marks, and to levy the ſame by Difireſs, or Action of 
Debt, &e. The which ( amongſt other) was allowed by the Juſtices of Afliſe of the fame County, 
according to the ſaid Act of 19 H.7. And that the ſaid William Shening Tailor, uling the Trade 
of a Tailor after the ſaid Orders made and ratificd as aforeſaid, viz; The tenthof Offober in the 
tenth year of the King, came to the ſaid 'Town of Ipſwich, and there uſed the Trade of 4 Tailorby 
the ſpace of twenty days, before he had preſented himſelf to the ſaid Maſter and Wardens, 07 any 
three of them, or had-made proof that he had ſerved as Apprentice for ſeven years in the ſaid Trade, 
and before he was admitted by the ſzid Maſter or Wardens, or any three of them, to be a ſufficient 
Workman, Per quod aflioacerevit, to the Maſter, Wardens, and Corimunalty, to have ofthe faid 
Henry the fam of Three pound thirteen ſhillings and four pence, &c. ES 
The Defendant pleaded that he was an Apprentice by the ſpace of ſeven years, viz. From the 
firſt of September, in the firſt year of the Ring, till the ſecond of September in the eighth year, t900e = 
Heary Backet, in the art ofa Tailor, &c. And that the ninth of September, Anno 10. Ambony 
Penny, Eſquire, Inhabitant in Ipſwich, retained him to be his houſhold-ſervant to ſerve him for one 
year: And that within the ſame time, he by the Commandment of che ſaid Anthony made divers 
Cloath and Garment for him, his Wite, and Children, as was lawtull for him todo, which is the 
farnc ule and exerciſeof the Trade of a Tailor, whereof the Plaintiffs have declared : Upon which 
the Plaintiffs did demur in Law. And in this caſe upon Argument at the Bar and Bench, divers 
points wcre rclolved, 2, That 
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1. Thatat the Common Law no man might be forbidden to work in any lawful Trade, fox 
the Law doth abhor idleneſs, the mother of all evil, O1:4m omninm vitioruzn mater, 'and chiefly in 


young men, who ought in their youth, ( which is the time of thcir ſowing .) to learn lawfull Sci- 


ences and Trades which arc protitable to the Commonwealth, and whereof they might gather che 


fruit in their old age, for jexneſſe oiſeuſe, vieilleſſe difetteuſe ; and therefore the Common Law doth 
abt.or all Monopolies, which forbid any one to work many lawtull Trade z And the fame appear- 
eth in2 H. 5. b. a Dyer was bound that he ſhould not uſe the Dyers craft for two years ;' and there 
Hell held, that the Obligation was againſt the Common Law, and ( by God )) if the Plaintiff 
were here, he ſhould go to priſon, till he pay a tine to the King So, and tor the ſame cauſe, If a 
Husband be bound that he ſhall not fow his Land the Obligation is againſi Law. And fee 7 E4. 
3. 65. b. It he who taketh upon him to work, be unskiltul, his ignorance is a ſutficient puniſh- 
ment tohim3 for imperitia eſt maxima mechanicorum pena, & quilibet querit in qualibet arte peritos: 
And ifany one taketh upon him to work, and miſdoeth, an Action upon the Cale lieth againtt him. 
And the Statute of 5 Eliz. 4. which forbiddeth any perſon to uſe or exerciſe any Craft, Myſtery, 
or Occupation, if he hath not been an Apprentice by the ſpace of ſeven years, was not enaCted one- 
ly to the intent that Workmen ſhould beskilfull, but alfo that yough ſhould not be nouriſhed in idle- 
nels, but trained and brought up in lawful S:iences and Trades : And therefore it appeareth, that 
without an Actof Parliament, nonecan be inany wiſe retained to work in any lawful Trade. Alfo 
the Common Law doth not forbid any perſon to uſe any Arts or Mylteries at his pleaſure, Nemo pro- 
hibetur plures negotiationes five artes exercere, untill it was forbidden by Act of Parliament, 27 E. 
3. 6. 5. That the Artificers and people of Myſtery, tye every one of thern to one Myficry, and that 


none ufe other Myſtery then that which he hath choſen; but preſently this reſtraint of Trade and - 


Trafhck was found prejudicial to the Commonwealth , and therefore at the next Parliament it was 
enacted, That all people ſhould be free as they were at any time before the ſaid Ordinance. 

2. That the ſaid reſtraint of the Defendant, for more then the ſajid-ACt of 5 Eliz. bath made, 
was againſt Law: And therefore for as much as the Statute hath not reſtrained him who hath ſer- 
ved as an Apprentice for ſeven years, to exerciſe the Trade of a Tailor ;, the aid Ord inance cannot 
forbid him to exerciſe his Trade, till he be preſented before them, or till he be allowed by them to 
bea Workmanz for theſe are againſt the Freedom and Liberty of the Subje&, and are a means of 
Extortion in drawing moneys to them, either by delay, or ſome other ſubtil device, or of oppreſfion 
of young Tradſemen, by the oJd and rich of the Trade, not ſuffering them freely to live in their 
Trade : And all this thing is againſt Law, and againſt the Commonwealth. But Ordinance for 
the well ordering and goverment of men of Trade and Myſteries are good,but not to reſtrain any one 
in his lawſull Myltery. 

3: It was reſolved, That the faid branch of the Ae of 5 Eliz, is intended of publick uſe and 
exerciſe of a Trade to all who will come, and not to him who is a private Cook, Tailor, Brewer; 
Baker; 8&c- in the Houſe of any one for the uſe of a Family : And therefore if the ſaid Ordinance 
had been good and agreeable to Law, fuch private exerciſe and uſe had not "been within itz for e- 
very one may live in ſuch private manner, although he hath never 'been an Apprentice in the 
Trade. 

4+. It was reſolved, That the Statute of 19 H. 7.7. doth not ſirengthen any of the Ordinances 
made by anyCorporation,with one fo allowed and approved as theStatute ſpeaketh,but leaveth them 
to be affirmed as good, or dilafhirmed as unlawful by the Law , the onely benefit which the Incor- 
poration getteth by ſuch-allowance is, that they ſhall not incur the penalty of forty pound mentioned 
in the Act, it they put in uſe any Ordinances which are againſt the Kings Prerogative , or 
the common profit of the people.” And afterwards Judgment was given, that the Plaintiffs Chould 
take riothing by their Bill. 4 Tj? 


Micb. 175. Fact 
Edward S$zvels Caſe. 


| oy: Hamond brought a Writ of Ejedione firme againſt Edward Savel, and William Bows ; 
for that, viz. That whereas one James Smith the firſt day of April, in theeleventh year 
of King James, at Leeds in the County ot Tork,.did let tothe ſaid Edward Hamond one Mcfſuage 
with the appurtenance in Leeds aforeſaid, and one Cloſe called Dovecot Cloſe, containing three 
Acres tothe ſaid Meſſuage, belonging or appertaining in Leeds, for the term of three years, and 
declared of an Ejetment, &c: the Defendant pleaded not guilty and the Jury found,” as to the 
Houſe, that the Defendant was not guilty ; and asto the ſaid Cloſe called Dovecot Cloſe, the De- 
fendant was found guilty. | | | 
In Arreſt of Judgment, it was moved, That an EjeJione firme doth not lie of a Cloſe, although 
It hath acertain name, but it ought to be of ſo many Acres: And although he faith in this caſe, 
containing three Acres, yet he doth not ſhew of what nature the Acres are, as Land, Meadow, Pa- 
lure, Wood, &c. and the certainty ought tobe compriſed inthe Declaration, becauſe he ſhall re- 
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cover the pofſcthon by Habere fac” poſſeſionem, and ſhall tollow the form of other Writs of the like 
nature, as Droit de Gard, or Ejedment de Gard, or the like, (hall not be ofa Cloſe by certain name 
but ought to be by the certainty of the Acres, containing the quality of the Land,as Land-Meagy,,/ 
Paſture, Wood, &c. And although chat by good Order, the moſt worthy (hall have the Prececen.. 
cy, and ſhall be preferred before the leſs worthy ; and at\ entire thing preferred betore a part, &. 
yet if the {aid Order be not preciicly tollowed, the Judges will not abate the Writ or Count, ' pj, 
5 Ed.3.42. & 9 Ed.3.3. And tor the aforeſaid exception, Judgment was ſtayed. | 


ado a mon, 


Mich. 12. Fac. 


Benthams Caſe. 


Arſp bcought a Writ of Annuity againſt Bentham, and the parties came to Iſſue, which was 
M tryed for the Plaintiff, and found the Arrerages, but the Jury did not aſſeſs any damg- 
ges or colts ; which Verdi& was imperfe&, and it cannot be ſupplied by a Writ of Enquiry of Dz 
mages ; but the Plaintiff releaſed his damages and coſts, and thereupon hath Judgment, Upon 
which the Defendant brought.a Writ of Error, and aſſigned the Error aforeſaid, viz. The inſuE. 
ficiency of the Verdict ; but the Judgment was affirmed, becauſe the Plaintiff hath releaſed his dama- 
gcs and colts, which is for the Defengants benetit. Vide 22 Eliz. Dyer 369, 370. Whoina Writ 
of Ejettione Cuſtodie terre & beredis,the Jury afſeffed damages entirely, which was inſufficient; For, 
for the heir it doth not lie, yet he releaſed his damages, and had Judgment ſor the the Land. Nete 
inſufficient aſſciſing of damages, and no allcfling is all one. - 


Mich. 12. Fac. 
Doctor Foſters Caſe concerning Recuſants, 


vw Illiam Shoyle did exhibit an Information againſt Richard Foſter, Do&or of Phylick, That 
the ſaid Richard Foſter of the Pariſh of St. Anthony, in the Ward of Cordweyner, London, 
20 Junii, Anno Domini Regis nunc 11. was of the age of tixteen years and above, andfromthe 
faid twentieth day of Fzxe, till the tenth day of May then next following, -that is to ſay, By the 
ſpace of acleven whele months and more, did not repair to his Pariſh Church aforeſaid, not to ay 
Other Church, Chappel, or uſaal place of Common Prayer or Divine Service, but per zotum tempus 
prediflum voluntarie & obſtinate abſque aliqua cauſa rationabili abſtinuit ah eifdem, contra formam 
ftatutt in bujuſmods caufa editi & proviſi, per quod attio accrevit eidem Domino Regi ac prefato IWil- 
lielmo $Shoyle qui tam pro Domino Rege quam pro ſeipſo ſequitur ad babendum &- exigendum de prefa- 
zo Richard, Foſter 2201. legalis monete Anglie, viz. pro quolibet menſe, &c. 201. &c. unde iden 
Willielmus Shoyle petit inde tertiam partem, juxta formam ſtatuti predict. To which Door Fier 
pleaded, chat the faid 1illiam Shoyle qui tam, &c. pro predittis 220 1: in eadem informatione cox- 
zent” ſen aliqua inde parcella profequi nou debet. For he faith, That by an Act of Parliament, 4nxo 
23 Eliz, it was enaCted, That every perſoh above the age of ſixteen years, which ſhall not repair 
to any Church, &c. but ſhall abſent himſelf againſt the Statute of 1 Eliz. for the uniformity of 
Common Prayer ; and bcing thereof lawfully convicted, ſhould forfeit to the late Queen for every 
month, after the end of the ſaid Seſſion of Parliament, &c. twenty pound, &c. And further;that 
all the ſorfcitures of any ſum of moneys limited by the ſaid At, ſhould be divided in three equal 
parts, that is to ſay, One third part to the ſaid late Qeen to her own uſe ;, and. an other third part 
to the ſaid Queen for the relicf of the poor of the Pariſh, &c. and the other third part to ſuch 
perſon who would ſue for the ſame in any Court of Record by Action of Debt, Bill, Plaint, 0! [n- 
formation, &c. And afterwards by another A of Parliament, Anno 28. of the faid late Queen, 
it was enacted, That every offender in not repairing to Church to Divine Service , &c. againit the 
Form of the ſaid Act, which aſter ſhall happen to be once convitted in ſuch Terms of Egfer and 
St. Michael the Archangel, which ſhould be next after fuch conviction, ſhould pay into the Receipt 
of the Exchequer, according to the rate of twenty pound for every month as ſhould be contained kn 
the Indictment, upon which ſuch conviion was; and alſo for every moneth after ſuch convidion, 
. without any other Inditment, ſhould pay into the Receipt of the Exchequer, &c. And if any de- 
fault (hall be in any part of payment, &c. that then, and ſo often the faid Jate Queen might by Pro- 
C<is out of the Exchequer, take, ſeciſc, and enjoy all their Goods, and two parts of their Lands, 
Fenements, and Hereditaments, Lealcs and'Farms, &c. And where by the (aid Act of 3 Eliz.% 


third part of the lorfcitures for not coming to Divins Service, w2s limited to the Poor, &c, = 
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the ſaid Act of 28 Eliz. it is ordained, [That it (ball be lawfull for the Lord Tteaſurer., Chancel- 
lor, and chief Baron ot the Exchequer, &c. to aſhign and diſpoſe of it, &c. And further, by the 
Act of 35 Eligz. that pro magi fe\tina ( Anglice, more (peedy }) levatione, and: recovery far and by 
the ſaid Queen, omnium & ſingularium penaram, debitorum, forisfaiur?, and payments that then 
after ſhould become payable, by vertue of the ſaid Act of 35 D1iz. or the.faid Statute made in Anny 
23. (inter alia) It was enaQted by the Authority of the ſaid Parliamentof 35. Qed omnia& 
fingula difia pena debit”, forisfattur', O: ſolutiones forent & potuiſſent eſſe recuperat” & lenar” ad uſum 
dice Domine Regine per allionem debiti, billam , querelam, five informationem, vel aliter, in Cn- 
ria de Banco Regia, Communi Banco, vel $ caccar”, intali modo & in omnibus reſpedtibus proiet per or- 
dinarium curſum communium legum aliquod aliud debitum ſolubile ( Anglice, due ) per aliquam 
talem perſonam, in aliquo caſu, foret ver potuiſſet eſſe recuperat* ſive levat?, 8c, And further by the 
faid AR of 35. it was enacted, That athird part of che penalties to be recoverd by the: ſaid A& 
ſhould be diſpoſed of to the poor, according to the At of 28 Eliz.aforeſaid. . And the ſaid Kichard 
further ſaith, That by the ſaid Statute of 35 aforeſaid, it appeareth, That all and. fingular | the:pe- 
nalties, debts, forfeitures, and payments,, which after the ſaid Act of 3$ aforeſaid, ſhould grow or 
be payable by force of the faid Act, or of the faid Statute of 23 Eliz. concerning Recuſants, ſhould 
and muſt be recovered and levied tothe uſe of the ſaid Queens Majeliy,&c. And that no third part 
of the penalties, debts, forfeitures, and payments aforeſaid, by theſaid Act of 35 Eliz. Alici 
perſone que pro eadem ſequi voluerit limitat* vel proviſ. exiſtit, Ez hoe idem Richardus paratus eſt 
verificare, unde petit judicium fi preditÞ William Shoyle, qui tam,&c. pro predi@ 220 1.G&c. pro» 
ſequi debeat. Upon which Plea, the Attorney general did demur in Law, and fix objections were 
made by the Defendants Counſel againſt this Information: 

x. That the Defcndant is not ſuch a perſon as is within. the ſaid Act of 23 Eliz; ; 0 00 dns 

2. That the Informer is not ſuch a perſon that may exhibte any ſuch Information upon the ſaid 
Act of 23 Eliz. 2; Vo ee yan 

3. That the Judgment which ſhall be given in this caſe, is not within the: faid Act of 23 
Eliz. | redone 
4+ Admitting all theſe payments againſt the Defendant, it was further objected, That by the ſaid 
Act of 28 Eliz. the branch which giveth a Popular Action, istaken away. | Ro 
5. If theſaid Actof 28 Eliz. doth not take it away, that the Statute of 35 Eliz. hath abroga- 
ted the ſame. | | SOR PEP 

6. That if the Defendant ſhall be charged at the Suit of the Informer,he might be charged again 
at the Kings Suit, and ſo twice charged. | : 

Tothe firſt, The perſon-Delinquent is deſcribed by the Act, by an attribute which the Defens 
dant wanteth;, for the words of the ſaid Act of 23 Eliz. are, Every perſon above the age of lixteen 
years, which ſhall not repair to ſome Church, Chappel, or uſual place of Common Prayer, but 
forbear the ſame contrary to the tenor of a Statute made in the firſt year of her Majeſties Reign 
for Uniformity of Common Prayer : and being thereof lawfully .convicted, ſhall forfeit to the 
Queens Mijcſiy for every moneth, &c. twenty pound,8&c- By which it appeareth, -That no-perſon 
ſhall incur this forfeiture, .if not that he be before lawfully convicted ; fo that a Reculant convicted 


is onely within the purview of.this Act: And it doth not appear in the whole Record, that the fajd 


Kichard Foſter hath been cohvicted 3 and for-that cauſe he is not a perſon within this Act. _ And pe- 
nal Statutes are to be followed ( chiefly in Informations )) ſtrictly, and in terminis, according to 
the purview of the Act. And therefore: Paſche, 20 Eliz. © caſe was adjudged in the Exchequer, 
That where an Information was exhibited and ſhewed the Uſurious contract in certain, upon which 
itappeared,that the ſum of ten pounds was reſerved,and received for the loan of one hundred pound, 
againſt. the form of the Statute, &c. And although it appeared that the ſame was corrupt, and 
that he concluded contraformam ftatuti, ye becauſe he did not exprelly fay, that the ſame was per 
corruptam accommodationem, according to the' words of the penal Statute, - the Information was ad- 
judged inſufficient : Sec in the caſe at Bar, foraſmuch as the Statute faith, That every. perſon, &c. 
being lawfully convicted; -ſhall forfeit 3 .he- ought. of. neceflity to have ſhewed , That the ſaid 
Doctor Foſter was lawfully convicted... Vide 3 . Ma, Dyer 131. 2 Eliz. Dyer 183.290-Eliz. Dy. 
367. . | IIE4 $a: Fo | ST 4 

2. Nonecan inform upon the Statute of 23. but for the King alone; for in the former part of 
that Act it is provided; That every perſon-that ſhall ſay.or fing Maſs; &c." ſhall forfeit the fam of two 
hundred marks, and that-every perſon that ſhall willingly hear Maſs, ſhall forfeit the ſum of one 
hundred marks, and afterwards cometh jv the ſaid Act the clauſe of forfeiture 'of twenty pound by 
the montlito the Quen,and afterwards inflicteth ten pound; by the moneth-for him who keepeth a 
School=Miſter, and then. followetb the claufe-of difiribution of the forfeitures-: And thatall forfei 
tures of any ſums of money Jimited by this: Act, ſhall be divided into three-equal parts, . &c. And 
it was objected, : that this clauſe doth extend onely; to the faid*forfeitures of two hundred marks,and 
one hundred:marks, . &c. : Which penaltics were not given to aty perſon certain ; but indefinitely 
and general, . that they ſhall be forfcited ; ;and therefore this clauſe of difiribution doth extend to 
them3: butthe forfeiture of twenty pound-by. the month for Recufancy , was expreſly givetto the 
Queen, and ſo was not any:of the otÞer forſkeitures;. and therefore this clauſe of diftributios hall noc 
extend to that which was beſqre to the Queen, but to thoſe;petaltics which were left indefivitely, and 
given to no body. Aoi ts OE: Gb in 
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| Fenements, and Hereditaments, Ecalcs and'Farms, &c. And where by the ſaid Act of 3 Eliz. 4 


WE offcfion by Habere fac? poſſeſionem, and ſhall follow the form of other Writs of the like 
bob 6, de Gerd, or Hank hk Gard, or the like, (hall not be ofa Cloſe by certain name, 
but ought to be by the certainty of the Acres, containing the quality of the Land,as Land-Meadoy, 
Paſture, Wood, &c. And although that by good Ordet, the moſt worthy ſhall have the preceeen- 
cy, andfhall be preferred before the leſs worthy 3 and at) entire thing preferred belore a part, &c, 
yet if the ſaid Order be not precilcly followed, the Judges will not abate the Writ or Count, yj4 
6 Ed.3.42. &9 E4d.3.3. And tor theaforcſaid exception, Judgment was ſtayed. | 


Mich. 12. Fac. 
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Arſp bcought a Writ of Annuity againſt Bentbani, and the partics came to Iſfue, which was 

tryed for the Plaintiff, and found the Arrerages, but the Jury did not aſſeſs any dama- 

ges or colts ; which Verdi& was imperfe&, and it cannot be ſupplied by a Writ of Enquiry of De 

mages; but the Plaintiff releaſed his damages and coſts, and thereupon hath Judgment . Upon 

which the Defendant brought.a Writ of Error, and affigned the Error aforeſaid, viz. The inſuf- 

ficiency of the Verdict ; but the Judgment was affirmed, becauſe the Plaintiff hath releaſed his dama- 

ges and colts, which 'is for the Defendants benetit. Vide 22 Eliz, Dyer 369, 370. Who ina Writ 

of Ejeftione Cuſtodie terre & heredi,the Jury affefled damages entirely, which was inſufficient ; For, 

for the heir it doth not lie, yet he releaſed his damages, and had Judgment ſor the the Land. Note 
inſufficient afſciling of damages, and no ailcfling is all one. _ - 
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Doctor Foſters Caſe concerning Recuſants, 


ww Illiam Shoyle did exhibit an Information againſt Richard Foſter, Door of Phylick, That 
the ſaid Richard Foſter of the Pariſh of St. Anthony, in the Ward of Cordweyner, Loudon, 
20 Junii, Anno Domini Regis nunc 11. was of the age of fixreen years and above, and from the 
faid twentieth day of Fuze, till the tenth day of May - then next following, -that is to ſay, By the 
ſpace of acleven whele months and more, did not repair to his Pariſh Church aforeſaid, nor to any 
other Church, Chappel, or uſual place of Common Prayer or Divine Service, but per totum tempus 
preditum volunaric & obſtinate abſque aliqua cauſa rationabili abſtinuit ab eifdem, contra formam 
flatuti in hujuſmods caufa editi & provifi, per quod attio accrevit eidem Domino Regi ac prefato IWil- 
lielmo Shoyle qui tam pro Domino Rege quam pro ſeipſo ſequitur ad babendum & exigendum de prefa- 
FA Foſter 2201. legalis monete Anglie, viz. pro quolibet menſe, &c. 201. &c, wunde iden 
Willielmus Shoyle petit inde tertiam partem, juxta formam ſtatuti prediit. To which DoQor Fofter 
pleaded, chat the faid 1/i1}:am Shoyle qui tam, &c. pro predittis 220 1! in eadem informatione cox- 
zent” ſen aliqua inde parcella proſequi non debet. For he faith, That by an AQt of Parliament, 4nxo 
23 Eliz. ic was enaCtcd, That every perſoh above the age of ſixteen years, which ſhall not repair 
to any Church, &c. but ſhall abſent himſelf againſi the Statute of 1 Eliz. for the uniformity of 
Common Prayer ; and being thereof lawfully convicted, ſhould forfeit to the late Queen for every 
month, after the end of the ſaid Seſſion of Parliament, &c. twenty pound, &c. And furtherthat 
all the forfcitures of any ſum of moneys limited by the ſaid Act, ſhould be divided in three equal 
parts, that is to ſay, One third part to the ſaid late Qeen to her own uſe; and. an other third part 
ro the ſaid Queen for the relief of the poor of the Pariſh, &c. and che other third,part to ſuch 
perſon who would ſue for the fame in any Court of Record by ACtion of Debt, Bill, Plaint, or In- 
formation, &c., And afterwards by another AQ of Parltament, Anno 28. of the faid late Queen, 
it was enacted, That every offender in not repairing to Church to Divine Service , &c. againli the 
Form of the ſaid A&, which aſter ſhalt happen to be once convicted: in ſuch Terms of 'E after and 
St. Michael the Archangel, which ſhould benext after fuch conviQtion, ſhould pay into the Receipt 
of the Exchequer, according to the rate of twenty pound for every. month as ſhould be contained in 
the Inditment, upon which ſuch conviion was; and alſo for every moneth after ſuch convidion, 
. without any other Indi&ment, ſhould pay into the Receipt of the Exchequer, &c. Andif any de- 
fault (hall be in any part of payment, &c. that then, and ſo often the faid Jate Queen might by Pro- 
ccis out of the Exchequer, take, ſciſc, and enjoy all their Goods, and two parts of their Lands, 


third part of the lorfcitures for not coming to Divins Service, was limited to the Poor, &c, By 
the 
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the ſaid Act of 28 Eliz. it is ordained, [That it (ball be lawfull for the Lord Treaſurer, Chancel- 
lor, and chief Baron ot the Exchequer, &c. to aftign and diſpoſe of it, &c. And farther, by the 
ACt of 35 Elig. that pro magi fejtina ( Anglice, more (peedy }) levatione, and: recovery for and by 
the ſaid Queen, omninn & ſingularium panaram, debitorum, forisfadiur?, and payments that then 
after ſhould become payable, by vertue of the ſaid Act of 35 DIiz. or the. ſaid Statute made in Anny 
23. (inter alia ) It was enacted by the Authority of the ſaid Parliamentof 35. ©uod omnia&+ 
ſingula difia pena debit, forisfadiur', & ſolutiones forent & potuiſſent eſſe recuperat” & levat” ad uſum 
die Domine Regine per atlionem debiti, billam , querelam, five informationem, vel aliter, in Cn- 
ria de Banco Regia, Communi Banco, vel Scaccar”, in tali modo& in omnibus reſpettibus prowut per or- 
dinarium curſum communium legum aliquod aliud debitum ſolubile ( Anglice, duc ) per aliquam 
zalem perſonam, in aliquo caſn, foret vet potuiſſet eſſe recuperat* ſive levar?,, &c, And further by the 
faid Ac of 35. it was enacted, That athird part of the penalties to be recoverd by the ſaid At 
ſhould be diſpoſed of to the poor, according'to the Act of 28 Eliz.aforceſaid. . And the ſaid Kichard 
further ſaith, That by the ſaid Statute of 35 aforeſaid, it appeareth, That all and. fingular i the pe- 
naltics, debts, forfeitures, and payments,, which after the ſaid Act of 3$ aforeſaid, ſhould grow or 
be payable by force of the faid Act, or of the ſaid Statute of 23 Eliz. concerning Recuſants, ſhould 
and muſt be recovered and levied to the uſe of the ſaid Queens Majeſty,&c. And that no third part 
of the penalties, debts, forfeitures, and payments aforefaid, by theſaid Act of 35 Eliz. Alicwui 
perſone que pro eadem ſequi voluerit limitat* vel proviſ. exiſtit, Ez boe idem; Richardus. paratus eſt 
verificare, unde petit judicium fi preditÞ William Shoyle, qui tam,&c. pro-predi 220 1:&c. pro» 
ſequi debeat. Upon which Plea, the Attorney general did demiur in Law, and fix objections were 
made by the Defendants Counſel againſt this Information: Y: | 
1. That the Defendant is not ſuch a perſon as is within. the ſaid Act of 2 3 Eliz; - | 
2. That the Informer is not ſuch a perſon that may cXhibte any ſucki Information upon: the ſaid 
Act of 23 Eliz. | EO CN re Ma 
3. That the Judgment which ſhall be given in this caſe, is not within the: faid Act of 23 
Eliz, #1 $2 
4 Admitting all theſe payments againſt the Defendant, it was further objected, That by the ſaid 
Act of 28 Eliz. the branch which giveth a Popular Action, istaken away. | SF 
5. If theſaid Actof 28 Eliz. doth not take it away, that the Statute of 35 Eliz. hath abroga- 
ted the ſame. : | by a 3-5-2. 
6. That if the Defendant ſhall be charged at the Suit of the Informer,he might be charged again 
-at the Kings Suit, and ſo twice charged. * Fo Behr | - 
Tothe frft, The perſon-Delinquent is deſcribed by the Act, by.an attribute which the Defen+ 
dant wanteth;, for the words of the ſaid Actof 23 Eliz. are, Every perfon above the age of fixteen 
years,. which ſball not repair to ſome Church, Chappel,'or- uſual place of Common Prayer, but 
forbear the ſame contrary to the tenor of a Statute made in the firſt year of her Majeſties Rei 
for Uniformity of Common Prayer : and being thereof lawfully convicted, ſhall forfeit:to the 
Queens Majcſiy for every moneth, &c. twenty pound,8c. By which it appearcth, -That no-perſon 
ſhall incur this forfeiture, .if not that he be before lawfully convicted ;. ſo that a Recuſant convicted 
is onely within the purview of.this Act: And it doth not appear in the whole Record, that the ſajd 


Richard Foſter hath been cotvieted 3 and for-that cauſe he is nota perſon within this Act. And pe- 


nal Statutes are to be followed ( chiefly in Informations) ſtrictly, and in #trminis, according to 
the purview of the Act. And therefore: Poſche, 20 Eliz. © caſe was:adjudged in the Exchequer, 
That where an Information was exhibited and ſhewed the Uſurious contract incertain, upon which 
itappeared,thet the ſum of ten pounds was reſerved,and received for the loan of one hundred pound, 
apainſi. the form of the Statute, &c.--And'although it appeared that the (ame was corrupt, and 
. that he concluded contraformam ftatuti, ye becauſe he did not exprelly fay, . that the ſame was per 
. Forruptans accommodationem, according tothe! words of the-penal Statute, - the Information was ad- 
judged inſufficient : Sec in the caſe at Bar, foraſmuch as the Statute faith,;:That every. perſon, &c. 
being lawfully convicted ; ſhall forfeit 3 .be- ought . of- neceflity. to have ſhewed ,- That the aid 
Doctor Foſter was lawfully: convicted... Vide 3 . Ma, Dyer 131. 2 Eliz.. Dyer.183.290:Eliz. Dy. 
367, © Lt): 294415 05 FAMOUS 4 2: : | Cr TG 
2. Nonecan inform upon the'Statute of 23. but for the King alone; for in the former part of 
that Act it is provided;-:Thatevery perſon-that ſhall ſay:or fing Maſs; &c.: ſhall forfeit the ſum of two 
hundred marks, and that-cvery perſon thatſhall willingly bear Maſs, ſhall forfeit the ſum ofone 
hundred marks, and afterwards cometh jb the (aid Act theclauſe of forfeiture 'of twenty pound by 
the montlico the Quen,and afterwards inflicteth ten pound-by. the moneth-for him who keepeth a 
. School=Miſter, and then. followetb theclaufe:of difiribution of the forfeitures:: And thatall forfeio 
tures of any ſums of money Jimited by this: Act, ſhall be divided into three-equal parts, . &c, . And 
_ {it was objected, : that this clauſe doth extend anely. to the faid*forfeitures of two hundred marks,and 
one handred:marks, :&c. : Which penaltics were not given to ay perſon certain 5 but indefinitely 
and- general, .that they ſhalt be forfeited 3 ;and therefore this :claule of diftribution doth extend to 
them3: butthe forfeiture of twenty pound-by. the month for Recufancy , . was expreſly givento- the 
Queen, .and ſo was not any:of: the o(ber forfeitures;. and therefore this clauſe of diſtribution ſhall-not 
extend to that which Was ligfore ta the Queen, but to thoſepetaltics which were left indevivitely, and 
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given to no body. | L : 
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. The words of the Act of 23 Eliz. are, (being thereof lawlully convicted ) and Conviction 
ought to be either by Verdict or Confeſſion, and cannot extend to a Judgment upon a D:murrex as 
inour Caſe, for there is not any Convidion, for always Conviction ought to precede Judgment, 
And therefore the difference between a Clerk-Convict, and Attainf, ts, That he who is convict- 
ed by Verdi& or Confeſſion, 8c. -and hath his Clergy before Judgment, is called a Clerk Convict, 
and he who hath his Clergy after Judgment, . 154 Cierk-attainted ; and therewith agrecth Stenford 
fol. 138. C.: wt:o holdeth, That there are two manner of Clerks, viz. A Clerk-Convict; ang a 
Clerk-attalfited : A Clerk-Convided, is he who praycth his Clergy before Judgment given againſt 
him of the Felony, and hath his Clergy allowed to him, &zc. A Clerk-attainted, is he who pray- 
ethhis Clergy afcer Judgment upon him for the Felony ; But in the Caſe at Bar, DoGtor Foſter is 
aRecufant ( if Judgment (hall be given againſt him ) Attaint, and not Convict. And Stanford, 
fol. 1. 85. B. ſaith,So it isclear in my judgment, that he cannot be called Clcrk.Convict,till he hath 
a Verdict paſſcd againſt him : And'uponthat-it was ſaid, That ifche Defendant will not anſwer 
to the Indictment, fo that he is' condemned by Nihzl dicit, the ſame 1s out of this Statute which 
ſpeaketh onely of Conviction.” And therefore upon the Statute of 1 Ed.6, 12, which taketh away 
Clergy indivers cafes, 'the words of which are, No perſon or perſons thar {hall be hereafter in due 
form of Law, Attaint, or Convict; that theſe words (hall not extend to him who will not anſwer. 
Vide Stanford fol. 126. 4. So that the Caſcat Bar is caſis omiſſus out of the ſaid Act, for here upon 
the Demurrer upon the Defendants Plea, no-Conviction can be, before Judgment z buc if the Law 
ſhall ſerve for the Informer,” Jadgment ſhall be given without any Conviction, whereof the Statute 
ſpeaketh: Arid ſuch Penal-Act ſhall not be taken by Intendment or Equity. Fe: | 

| 4. But admit it (hall be a Conviction within the Statute, - then by the ſaid Act of 28 Eliz. all the 
penalty of twenty pound by the month is given unto the Queen, for the words are, Thatevery ſuch 
offender in notrepairing tb Divine Service, &c, as hereafter ſhall fortune to be once conviered, ſhall 
in ſuchof the Terms of Eaſter or Michaelmas, as ſhall next happen after ſuch Conviction,, pay into 


| the Receipt of the Exchequer, after therate of twenty pound for every month, which ſhall be con- 


tained in the Indictment, whereupon ſuchConviction ſhall bez and ſhall for every month aſter ſuch 
Conviction;- without any other Indicement or. Conviction, pay into the Receipt of the Exchequer, 
Qc. after the rate of twenty pound the. month, 8c. and default be made, &c. The Qyeens Ma- 
jcfty ſhall nt may by Proces out of the Exchequer, fſeiſe all the Goods and two parts of che'Land, 
&c: By which it appeareth, That the whole Penalty for Recuſancy is given to the Queen, and by 
conſequence the Informer is excluded. ; 

5. The Statute of 35 Eliz. is ſtronger; for that by expreſs terms giveth the whole penalty given 
by the' ſaid Act of 23 Eliz. for:Recufancy to the Queen 3 the letter of which Actis, And for the 
more ſpeedy levying, 'and recovering for, and by the Queens Majeſty, ofall and fingular the pains. 
duties, forfeitures, and:payinents, which at any time hereafter ſhall accrue, grow, or be-payable, 
by.vertne ofthis Act, or of the Statute'of the three and twentieth year, Gzc. Be it enacted; That 
alland'every the faid pains, duties, forfeitures, and payments, ſhall and may be recovered and levi- 
ed toher Majelties uſe, by Action of-Debt, :Bill, Place, Information,: or otherwiſe, in avy of the 
Courts cotnmonly. called the Kings Bench,' Gommon Pleas, or Exchequer , | in ſuch fort, and-in all 
reſpects, as by the ordinary courſe of the Common Laws of this Realm, any-other debt due-by any 
ſuch perfon'n'any other cauſe, ſhould or:may'be xcecovered' or levied :- In-which;thefe words in the - 

Firſt, for chemore ſpeedy recovering and Jevying for and by the Queens Majeſty; . here is the” 
perſon expreſſed who thati recover. oo or or oo LL 

. Secondly,” Of alland (irigular the pains whichwords contain what things the Queen ſhall xeco- 
ver, iz. All and ſingular theipains,' &c. and genevale diium generabiter oft intelligendume..' 
Thirdly, - The body ofthe: Act, Brit enacted that all aydeveryithefaid pains, &c. dratland may 
be recovered and levied to her Majeſties/ute:: : And ifall thepajns and every ofthemn:ſhall be recovered 


. tothe'Queenis uſe, then it followerh, -'Ttiar che Informer ſhall recover nothing. - And :many Caſes 


were put where latter Act {hull cube wwaya former; and the ground! was:taken, that Zeger puſteri- 
_—_ zottrurtas abvagert. - But more particalaely, and more to the -purpoſe, Se 4 4 av 
alledged, Why the later Statutes of 28 & 35 Eliz.did abrogate the diftribution of the Act of 25\EL, 
&&fS 50 54 ot cont 0 .2T a0 $63 364, ES TC21810 3412 ntl or Ko ae 


a . T LOT © oltfy #664 is wales DECLE TEL: SIDE a» 
Thefirſ, :That whnan. Att of Parliament giveth or intereftto.3 perſon certain; :by that 
expreſs deſignation tototie; all otheis:ard eatetulled, | whoop nd 


J 

nouphthar fuch-Statuce bein the-Aﬀlirmative 
and ſo-itis/holden in Plv,Com: in Strddlings caſe, 108.6. '' 'That where the | Statute: of:32 £0. 3. 
12. enacteth;” That Exror inthe Exchequer ſhall be:correcred and amended before the iChancellot - 
and Treaſurer, 'i carmot be'corrected-betoneany other3.andlicve a general rule isput,'' That when 
a thing is to be danebeforeoneperſonicortain; : it canned be done beforgancther 3 and yer che'Starute 
of 3r Ed. 3; 'is invthe'Affimnative 2 'Soibh the caſe tBai,' the certain defignation of the-Queen;/ is 
an abſolute exclugor-ofalt others, N62 oxolauſic nniareft thelnfio alterine : Kitrd a caſerwias'cited our 
of Juſtice Daliſonr/Repiris, it 43 Elie. That fore much asthe'Statate of B H, 6; 1cap;9s of 
Forcible Eatry, 'defignorh Juſticesof Peace ro makerifiititierrhereby-Calthoughthe: Srature' was + 
, os; x 9 ns RR and puter Op gps on, or 
Goal-delivery;: ſhall dvit.-:- Fideay H:B8::23.. inWaft; 23 A, x7. ink 4 EtizDyer 2F1. © 
Commiſſion, upon 28 H.8, of the Admiralty, &c, FR ff 67+ DD Fin, 4 My yy «ig 
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The ſecond cauſe was, in reſpc& of che generality of the words, viz. All and fingular the pains; 
&c. and all and every the pains, &c. which words imply a Negative - For it the Queen ſhall re- 
cover all and {ingular, and all and every the pains, &c. then no other perfon {ſhall recover any of 
them, Et gui emne dicit nibil excludit, & generale tantum valet in omnibus , quantum ſingulare in 
ſingulis. And thereupon they cited the caſe in 33 H. 8. 50, where the words of 27 H.8. 27.arc, 
That all Grants by Letters Patents, to be made for terme of life or years, of any Office concerning 
the Lands within the Survey of the Court of Augmentation, &c. ſhall be fealed with the Great ſeal 
of that Court 3 and it is conceived there, that the ſame implieth a Negative. So that if the Grant 
be under the Great Seal of England , it hall be void-, as Amy Townſends Caſe, Plo, Com, 113. 
Many other Caſes were put to ſuch effect, which I here purpoſcly omit. 

6. It was objected, That if the Defendant ſhall be charged at the Suit of the Informer, he may 
be by force of the ſaid twoStatutes, and chiefly of the Statute of 35 Eliz. charged again, and fo 
hence charged; and Nemo debet bis puniri pro uno delifto; and the caſe hath the greater miſchief, 
becauſe that by the Statute of 3 Fac. cap. 44 That no Traverſe to any Indj&ment of Recuſancy 
ſhall be allowed, but to the direc point of not coming to Church, or that the party hath conformed 
himſelf : So that he cannot plead, that another Information is depending, . or that he is auter foits 
convid, &c. at the Suit of the Informer. 

As to the firſt Obje&ion, it was anſwered, and reſolved by the whole Court, That he may be 
convicted in the-ſame Inditment or Information, preferred or exhibited again him 3 and fo was 
it holden by all the Judges of England aſſembled at Ruſſel!-houſe, where Sir Fobn Puckering, then 
Keeper of the great Sea}, dwelt. Vide 10 Ed, 4. r1.&7 Rich. 2. Bar. 241. And that ftands well 
with the words of the Statute, for he ſhall forfeit nothing before Conviction ; and fo hath the Law 
always been taken upon the Statute of 3 H. 6. 3. which enaceth, That if a Cuſtomer, &c. be duly 
attainted or convicted, &c. he hall forteit to the King, &c. and all other Statutes which have ſuch 
form of Penning 3 and it is not poſſible that he' can be convicted without Suit : and Convid in this 
caſe ſhall be taken for Attaint ; for he ſhall forfeit nothing till Judgment. Vide F.'N.B. 73.4. 3e 
Ed. 3.1.6. In Attaint, and many Books, where Convict is taken for Attaint. See betore in the 
caſe of Alexander Powlter of Clergy. 

- . Asto the ſecond point, it was anſwered and reſolved, That the ſaid branch of 23 Eliz. of Diftri- 
'  bution,ſhall extend as well to the clauſe of penalty for Recuſancy, as to the clauſe ot ſaying and hear- 
ing Maſs, &c. Firſt, becauſe it is all one to ſay,ſhall forfeit generally,and ſhall forfeit to the Queen; 
for the Queen ſhall have them in both caſes without any more, Et expreſſio eorum que* tacite  inſunt 
aihil operatuer, Secondly, Divers Ads of Parliaments giveth the penalty forfeited to.the'King,and 
yet afterwards makes diſtribution of the'penalty to another, vis. Tohim who willſue,as the Sta- 


tute of 3 H.6.3. 3 H.7.7. &c. Thirdly, By two Judgments in Parliament, vis. In the faid Ads: 


of -28 & 35 Eliz. For by the ſame Adts,the Diſtribution made by the A of 23 Eliz. of the penalty 
of twenty pound by the month for Recuſancy, is quodam modo altered, which proveth, That the ſaid 
Clauſe of Diſtribution in 23 Elis. extendeth toRecuſancy, &c. | 

_ Asto the third, it was refolved, That he againſt whom any Judgment is given, either upon Nz- 


\ . bil dicir, or inſufficient Plea pleaded, and aDemurrer upon it, is convicted within the Purview of 


this A&z forit is true that yoxſequitzr, that one is convicted, ergo. he is attainted or adjudged, but 
' itis a good conſequence ; 'one is attainted or adjudged, erge. he is convicted ; for he who is attainted 
or adjudged,is convicted and more. And exve termini (that) extendeth to him who is condemned 

as Cicero 7 .Verr”, Convincere adverſum teftibus.Idem in.Catilinam, Conſcientia convittus reticuit. And 
where by the Statute of 3:F.6.9. itis-provided, That if the party grieved ſhall recoverby Afﬀiſe, or 
by Action of Treſpaſs, &c. and it befound by Verdi&; or in other manner in due'form of Law,that 


the party Defendant entreth with force in Land and Tenements, &c. That the party ſhall recover 


bisdamages treble againſt the Defendant. ating 
- And:in 644.$:the caſe was, That in ſuch Action _— by the party grieved;ifthe Attorney for 
the Deferidant plead Nox ſum informans, the Plaintiff ſhall recover his treble damages;for this word 
(found) hath two ſignifications, vis; Either by Jurors, or by the Judges; and the finding of the 


_Jadges; viz. Their Judgment upon Non ſum informains; or upon Nibil dicit, is within the ſaid Ac. 


And:ſo-was it adjudged in a Writ of Error, 4 6:5 P,8& M. All which is reported by Bendloes,Serjcant 
arLaw. So myſelf heard'the Lord Dyer, Mieb. x4 & 15 Elizfay,in the Court of Common Pleas, 
That ſo Judgment was given in ſuch caſe for the treble damages upon the Defendants defaults, Duis 
fareray facinus qui jadicinwfugit2 And the fame Law is he ſaid, Ifthe Defendant plead an Infutti- 
cient Bar,” 'whichupoen Dcemurrer is ad judged againſt him, EET 
As to:the fourth point, it was reſolved, That the A& of 28 Eliz.hath not taken away the Liber- 
ty which:the informer hath by che Statute of 23 Eliz. for divers cauſes, 1: The title is, For the 
ſpedy execution of certain Branchesof the Statute made in the three and twentieth year, &c, So that 
- the makers of the A of the-cight and twentieth, do not intend any abrogation, but the more ſpec- 
dycxeccutionof divers Branches of the Atof23 E/iz. 2. The Ad of 28 giveth more ſpeedy exe- 
cution onely, at the Qyeens'Sait,viz. Upon Indiment - For the Queen for the whole penalty,had 
not remedy by the Statuite'of 23 but onely by Indi&ment ; for the Statute maketh the ſame inqui- 
rablez 8c. beforedivers Juſtices named in the Statutez and fuch inquiry is always by Indictment, 
Alfoin the ſame Ad theres a Proviſo, That every perſon guilty of any offence againſt this'Statute, 
which ſhall, before he be thereof Indicted, or at his arraignment or trial before Judgment, ſubmic 
and conform himſelf before the Biſhop of the Dioceſs, &c. or before the Juſtices , where he ſhall 
deindicted, arraigned, or tryed, &c, ſhall be diſcharged, &c. By which it appeareth, That in this 
Tetttt 2 new 


Lo] 


[5] 


— 


DoRor Foſters Caſe. Part. XI. 


—— — 


[61] 


[57] 


tl. 


=» 


new caſe of Forfeciture,the Parliament gave not to the Queen other remedy for the Recovery of the 
whole penalty, but by way of Indi&ment. And the Statute of 28 E1:z. doth extend onely tothe 
Queens Suit by way of Inditment, as it appearcth by the words of the ſame AQ, vis. After the 
rate of twenty pound for every month, contained in the Indi&tment, and by divers Branches in the 
AR); and namely, that Proclamation ſhall be made upon the Indictment, &c. to appear, &c. $9 
that this AR doth not give to the Queen, any other remedy then they had before, by way of In. 


' di&ment ; but the more ſpeedy proceeding upon the Fundamental remedy : But gave not to the 


Informer more ſpcedy proceeding, but left him to his former proceeding. 3- This Act of 28 E7, 
giveth not the penalty toany new perſon, to whom it was not given before 3 for the Act of 23 E1. 
gave the forfeiture to the Queen, &c. 4. The words of this Act, are, Every offender that ſhall 
hereafter fortune to be once convicted, ſhall, &c. pay twenty pound for every moneth, contained 
in che Indi&ment : So that theſenſe is, Every offender that ſhall fortune to be once convicted upon 
any Indictment, &c. ſhall pay twenty pound for every moneth,containcd in ſuch Indiqment: And 
therefore it appeareth, That the ſame doth extend onely tothe Caſe of Indictment for the Queen, 
and not to the Action Popular, or Information. 5. Upon theſe words, the Defendant ſhall nor 
take the benefit of this clauſe, if he do not add, That he was convicted at the Queens Suit; | for the 
words are. That ſhall hereafter fortune tobe convicted ; So that if his fortune be not to be convided 
at the Queens Suit, he is not within this A, but left tothe Informer, 6. The Statute is in the 
Affirmative, and Regularly Statutes in the Affirmative, do not take away precedent Ads A ffirma- 
tive, if it be not in certain caſes, as ſhall be after ſaid ; Butthe Statute of 28 Eliz. ( as was well 
obſerved ) hath altered the Statute of 23 Eliz. in one material Point, viz. As to the Juriſdiction 
in theſe words; That every Conviction hereafter for any offence before mentioned , ſhall be in the 
Court commonly called the Kings Bench, or at the Aﬀiſes, or Goal delivery, and not elſewhere, 
&c, Which clauſe without Queſtion, being general, extendeth not onely to the Queens Suit, but 
alſo co the Suit of the Informer. And the faid Actof 35 Eliz. doth extend onely to the Queens 
Suit, but giveth to her no nother remedy then by Indiment, vis. By Action of Debt , Bill, 
Plaint, Intormation, and in other Courts, as in the Common Pleas, and Exchequer; and fo. as to 
the Queens Suit in other Courts, the Statute of 28 Eliz. is altered,but doth not touch the Popular 
Suit of the Intormer, nor alter the Statute of 28 Eliz. concerning the Reſtriction to Courts, as 
to the Informer: nor the Ac of 3 Fac. 4. which giveth JuriſdiQion to the other Jultices ; as Juſti- 
ces of Peace doth not alter the ſame as to the Informer : For this AQ doth extend onely to the Kings 
Suit by way of Indi&ment, viz. By enquiry onely, and doth not make any mention of the Suit of 
the Informer, but leaveth the ſame as it was before: So that this Act of 28 Eliz. doth confine the 


Informer onely tothe Court of Kings Benecb; or of Juſtices of Aſtiſc or General Goal-delivery, and 


with Negative words, viz. and not-clſewhere. 

As to the fifth Objeion, 'The AR of 35 Eliz, doth not abrogate the Statute of 23 Eliz. as to 
the Popular Aion, for four cauſes. gh | 

I. Beforethis A& ( as hath been ſaid before ) remedy was given to the Queen, by way of In- 
ditment; and to the Informer, by Bil), Plaint, or Information.: Now this Ae doth intend to 
give more fpeedy remedy to the Qeen onely, and not to the Informer 3 and fo are the words of the 
Preamble, For the more ſpeedy recovering for and by the Queens Majeſty, of all and ſingular, the 
pains, &c. So that che purpoſe of this Act was not to ouſic the Statute of 23 Elrz.but to put away 
delay, and to give to the Queen a more ſpeedy recovery then ſhe had before. 

2. The words of the Body ofthe A&R, are, That every of the ſaid pains, &c. ſhall and may be 
recovered to her Majeſtics uſe, &c. This Act hath madethree alterations.” Firſt, Inthe manner 
of her Remedy, viz. where the remedy was by Indictment : | Now the Queen may have an Aion 
of Debt, Bill, Plaint, Information, or otherwife. The fecond alteration. is: concerning Courts 
the Queen is not now confined tothe Kings Bench, or to Juſtices of Affiſe, or Goal-delivery ; - bat 
now may ſuc in the'Common Pleas, or the Exchequer, at her pleaſure. The third alteration was, 
concerning the charging of one perſon at the Queens Suit, who was not charged. before : "For at'thc 
faid Aſſernbly in R»ſſets Houſe, Hil. 35, Eliz. three points were refolved by-all the Judges. - 1. 
That a Feme-Covert was within the AG of 1 Eliz. cap. 2. and ſhall forfcic twelve pence for: not re- 
pairing tothe Church every Sunday and Holiday. | 2. 'That the AﬀRof 23 Eliz.although it is more 
penal, and doth infli& impriſonment for that not Feaſance to him that is not able to pay ; yet-that 
a Feme-Covert was within this Statute of 23 Eliz. Firſt, Becauſe that this AG doth refer to:the 
ſaid Actof t Eliz, And without queſtion ſhe was within the A& of'23 Els. Secondly;Women- 
Covert were a great part ofthe Realm, and very dangerous, becauſe they had the education of their 


children, and the governance of their ſervants. | 


3 That foraſmuch as the Remedy of the Queen, was by Inditment; [jand the Feme-Covert was 
onely Indicted, and the Husband was not party toit, he wa#not ſubjeQ.to the Wives forfeiture of 
twenty pound by the month : For the Husband ſhall never be'charged for the a& or. defaultof his 
Wite, but where he is made a party to the Action, ' and Judgment is given againſt himand his Wil; 
as for the debt of the Wife, or for Treſpaſs done by her &c. the action of Debt upon the-Cale, 
Treſpaſs, &c. ſhall be brought againſt the Husband and' Wife, and the Husband ſhall plead, -8&c- 
and ſhall be party to the Judgment ; Butif a Feme-Covert be indicted of Treſpaſs, Ryot, 'or afiy 
other wrong, there the Wife ſhall anſwer, and ſhall be party to the Judgment onely : And there- . 
fore the fine ſet upon the Wife in ſuch caſes,” ſball not be levied upon the Husband 3 and - 
the Informer was as to a Woman-Covert, in better cale then the Queen : For as much as Remedy 


was gtycg to him for the id Forfeiture, by Action of Debt, Bill, Plaint, or Information, = In- 
| ormer 
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former for the ſaid Forfeiture of the Feme-Covert, might have an Action of Debt, Bill, Plaine, or 
Information, againſt the Husband and Wife, for the recovery thereof, and ſo make the Husband a 
party ; but ſo could not the Queen alone by way of IndiAtment: And therefore the Preamble of 
the Act was true, That for the more ſpeedy levying and recovering for and by the Queens Majefty,of 
all and ſingular the pains, forfeitures, 8c. by vertue of the Statute of 23 Eliz. &zc. The Act gave 
remedy to the Queen by Aion of Debt, Bill, Plaint, or Information. So that where the Queen 
for the ſaid Forfeiture of Women- Coverts, ought before this Act to have ſtayed till the death of the 
Husband, to levy or recover the ſame againſi the Wife; and if the Wife had died before her Hus- 
band, in many caſes the forfeiture was in danger to be loſt: Now this A@ in adding remedy for 
the Queen, by Attionof Debt, Bill, &c. hath given to the Queen preſent remedy to recover the 
ſame againſi the Husband and Wite 3 and to this purpoſe were the ſubſequent words added, viz. In 
ſuch ſort, and in all reſpeRs, as by the ordinary courſe of the Common Laws any other Debt, due 
by any ſuch perſon in any other cauſe, ſhall or may be recovered. But for the Debt , or duty due 
by a Feme-Covert in an Action of Debt, &c. brought againſt the Husband and Wife, che Husband 
ſhall be charged for the ſame : And thereupon many Informations upon this Statute for the Queen, 
were ehibited againſt Husbands and Wives, for the Wives forfeitures upon the Statute cf 23 Eliz. 
in the Kings Bench, &c. And that was the chief intention of this Statute of 35 Eliz. tomake the 
Husbands of Feme-Coverts, Recuſants, to be charged at the Kings Suit for the forfeitures of their 
Wives. So that now the Husbands and Wives may be charged in that caſe, as well at the Queens 
Suit by Action of Debt, Bill, Plaint, &c. asat the Informers Suit. But if the Kivg taketh his 
remedy by Action of Debt,Bill,Plaint,or Information, then no Proclamation can be made thereup- 


on ; for that is onely upon Indictment, and onely upon Indictment before the Juſtices of Afiſe, or © 


general Goal-delivery by the Act of 28 Eliz, and now before Juſtices of Peace; alſo by the Sta 
tute of 3 Jac. cap. 4. But the King incaſe where he proceedeth by Action of Debt, Bill, Plaint, 
or Information, ſhall have exccution according to the Common Law, as he ſhould have upon the 
ſaid Statute of 23 Eliz, The words of which Act of 35 Eliz. are not penned ſimpliciter, viz: 
That all and fingular the pains ſhall be recovered to her Majefties uſe : For as hath been faid,the ſame 
was not the intent of the makers, but ſecundum quid & ſub modo, viz. Infuch fort, and inal! re- 
ſpects, as by the ordinary courſe of the Common Laws, any other Debt due to ſuch perſon, ſhould 
or might be recovered or levied, By which it appeareth, that this Act doth alter the remedy one- 
ly at the Queens Suit; that where before ſhe procceded upon Indictment” onely,- according to the 
-Statute ( in which caſe the Husband of the Wife, Recuſant, was not charged 3') now ſhe ſhall pro-. 
ceed by Action, &c. as any other debt may be recovered at the Common Law s in which caſe, for 
, the Debt of the Wife at the Common Law, - the Husband was charged. And inrother Statutes which 
have the like reference, noalteration is made of the Law before; but onely as tothe point to which 
the reference is made, as it is holdenin 14 H.7: 17, 18. in Everard Digbies Caſe; Where itis en- 
acted by the Statute'of 1 H.7. cap. 11 That the Demandant may maintain a Formedon in the Dif 
cender or Remainder againſt the Pernor of the'profits, and the ſame Pernors to vouch, &cz'as:if 
they were Tenants indeed :* The caſe was, That Everard Digby 'brought a Seirefacias againſt the 
Pernor of the profits. And it is there holden, That the Pernor ſhall not vouch in a Scire facias; for 
it ſhall be intended inſuch Action, in which he may vouch. And the ſaid words do' not alter:the 
Law of Voucher in any other point, then in that to which the reference is made. vis. That inot- 
withſtanding that he is not Tenant of the Land, -but Pernorofthe profits, that yet he (hall -youch, 
but gave him no new Voucher to other reſpe&s 3 and therefore he ſhall not vouch in ar'AQtion 
brought againſt him, in whichno Voucher lay before. So inthe caſe at Bar, the AQ of the fiveand 
thirtieth year of Queen Eliz.ſhall be intended to extend to-that onely to which the ſameis referred; 
and ſhalt not alter Or abrogate avy Law before. So the Statute of Weſtm.2.” eop."4. which giveth 
the quod eideforceat, &c. to him who hath loſt by default; * and giveth alſo to the Demandant to 
vouch inic, but not ſimpliciter, but ſecundum quid, viz, Ac i efiet tenens in prioribrevifiwerans- 
twm babuit, the ſame extends onely to the point to. which itis- referred,: viz. Notwithſtanding 
that hebe Demandant, but the ſame doth'not alter or abrogate the Law'in other cafes : And there- 
fore if the Tenant plead another Bar, and doth not-maintain the firſt Recovery, he ſhallinot vouch 
'#t all; alſo- he ſhall not vouch-another,” then him in the Reverſion ; alſo he ſhall not vouch'in any 
Adtion, in which no Voucher lycth. Vide 9 Ed. 3.22. 23 Ed. 3. Counter plea de Voucher 101, 
33 H. 6. 16: 14.H,7. 18. _ HOP HS OP UELITIINEEC: Ut ago LAN» 
4 This Ac of 35 Eliz,- isell in the Aﬀirmative; and therefore ſhall not repeal or - abrogate a 
Precedent Affirmative Law: And the ſaid Rule, that Leges poſteriores priores' contrarias. abrogant , 
was agreed 3 but as to this purpoſe, Contrarium eft multiplex. Firſt, In quatity, viz. --If one: be 
an expreſs and material Negative,and the laſt is an expreſs and material Affirmative; ' or if the'firſk 
be Affirmative, and the latter Negative. Secondly, In'matter, although that both .be Affirmative; 
as by the Statute of 33 H. 8: cap. 23. itis enaCted, That ifany perſon being examiped. before the 
\ Rings Council, .or any three of them, ſhall confeſs any Treaſon, Miſprifion, -or Murder, . or. be of 
. them vehemently ſuſpe&ed, heſhall by tryed in any County where the King pleaſeth, 'by his: Gom- 
. miſſion, &c. And afterwards another Law was made, x & 2 P. & M. cap. 10. in theſe, words, 
\ That all txyals hereafter to be had for any Treaſon, ſhall be had according to the courſe of the Com- 
mon Law, and not otherwiſe: This latter A& ( although that the latter words had not been ) 
hathabrogated the firſt, becauſe they were contriry in matter - But the ſane doth not-abrogate 
the Statute of 35 H. 8. cap. 2. of Tryal of Treaſons beyond the Seas, notwithſtanding the Negas 
tive words, becaulc it was not contrary in matter, fox that was not tryable by the Common Law, 
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Vide 3 Mary, Dyer 132. Acc Vide Stanford, fol, 89, 90, So the Statute ct i Ed. 6.cf Chany. 
zeries, being inthe Affirmative, hath abrogated the Statute of Wctm. 2. cap. 41. which Pave the 
Ceſizvit de Cantariaallo in the Affirmative ; for the one is contrary to the other in matter, Thirg- 
ly, Contrariety in reſpect of preſcript, form, as in Amy Townſends calc in Plo. Com. And many 
other Contrarictics there are, which are not neccflary to be recited: Onely it is to know, That for 
aſmuch as Acts of Parliaments are eſtabliſhed with ſuch gravity, wiſdom, and univerſal conſent of 
the whole Realm, for the advancement of the Commonwealth , they ought not by any conſtrained 
conſtruction out of general and doubtful words of a ſubſequent Act, be abrogated. ' Sed bujuſmodi 
ftatuta tanta ſolennitate & pradentia edita ( as F orteſcue tpeaketh, cap, 18. fol. 21.) ought to be 
maintained and ſupported with a being and favourable conſtruction : For Forteſcue there faith, 
Duod Anglie Statuta non Prixcipir volunt ate, ſed totias Regni aſſenſu conduntxr, quo populi leſuram 
illa facere nequeunt, vel non eorum commodum procurare , prudentia enim & ſapientia ipſa eſſe referts 
putendum eft, dum non nnius, aut centum ſolum conſultorum virorum prudentia, ſed pluſquam tre. 
centorum eleftorum hominum, quali aumero olim Senatus Romanorum regebatur, edita ſunt. And 
therewithagreeth the caſe in 4 Ed. 4.. 3, 4. & 12. And thecale of Cheſter Mills in the Tenth Parc 
of my;Reports. 6. Ed. 6. Dyer 72. pl.3. And where the Statute of 16 Rich... cap.5, doth enacr, 
Thatall-the Lands and Tenements of one Attainted in a Premunire, ſhall be fortcited to the King, 
the caſe in Paſche. 21 Eliz. was, That one Trudging being Tenant in Tail of certain Lands and 
Tenements, was attainted in a Premunire : and the queſtion before all the Judges of England was, 
If the Eſtate Tail were were barred or not, and it was reſolyed by all the Judges, That thoſe general 
words have not repealed the Statute of Donis Condittonalibus, but that he ſhould forfeit 'onely for 
his. life;. and the Iſſue in Tail ſhould inherite. And for the ſame reaſon it was reſolyed ia this 
Cafe. A ; I 
-.x,*' That this Statate of 23 Eliz. which hath inflicted the penalty of twenty pound by the month, 
hath-not taken away the Statute of x Elis. which hath given the forfeiture of twelve pence for eve- 
Ty Sunday and Holiday, but that both ſhall be paid 3 _ fox. the one may well Rand with the other : 
For the forfeiture'of: twelve pence is forfeited; as {gon as the Sunday os Holiday paſſeth, but, the 
ewehty pound is not'forfeited.till the end'of themonth; fo that the ewelve penceis., forfeit by way of 
prevention 2 Alſo the forteiture-of che twelye pence is given onely to the poor, .and the twenty 
pound to the Queen,&c. _ And the neglect of Divine Service in the Sabbath and Holidays, is wor- 
thy of greater puniſhment. And the Statute of 23 Eliz.' hath not taken away the Statute of x E7. 
as to the ſaid forfeiture of twelve pence, as aPptarethby the Statute of 3 Zac. cop. 4, For by the 
ſamne Act, amore ſpeedy remedy is givenfor the ſaid forfeiture upon the Sabbath. | 
*-i2: The faid Branchof the Act of 28. Eliz, viz. That every Conviction hereafter ſhall be jn 
the Court commonly called the Kings Beneb, ot before the Juſtices of Alliſe, &c. and not clſewhere, 
doth-not abrogate the whole power of: Juſtices of the Reage, , to, whom Authority was given by 23 
Eliz. . Foryet any of them may take an Indigtment, and:the ſame by benign Interpretation, to a- 
brogate-as littleas may be: For aſmuehias che ſaid Act of 23 Eliz. doth reſirain onely the Con- 
viction,- ſo thatthe power to take the:Ipdicement ,., doth xemain as it was holden by all the Judges 
and Barons of the Exchequer in Edward Plowdens Caſe, Alſo in the :ſame caſe it-was. holden by 
them;: That whereas the faid Edward was indicted before Juſtices of Peace, 'and proclaimed before 
the:Jaſtices of Aſfiſe, the ſame was: ( a5;tathe Proclamation ) againſi-the gxpreſs lettex ofthe Act: 
BatrGach Jndictment ovght to have; been removed: into the Court of Kirgs Bench, and-upon that 
Prxoceſs:to beimade;6ecs |: 7 it nfo np nine bng pe Mx ronged ane 
*,73+ That theStatute, of 7 -7ac, caf; 6+, doth provide, - That if a Feme-Covert be COnVi d', that 
ſhe ſhall be-commiteed: 60: priſon, until, Sec, - And this Afirmative Law doth not take, away the 
remedy' which wagiven.to'the Kings, forthe forfeiture ofa Feme-Covert, by the Statute of 35 E). 
Orzo:the Informer,by che Statute of:35 Eliz; becauſe all the ſaid Acs are Aftirmative; but (he ſhall 
be-puniſhed but upon overot them.” . 1. hoe ins ap eee ; p oe OO: 
- Alf6:thethe Negative clauſe in the Ac.:of-3:746« 2/2, - That no perſon ſhall be charged for his 
Wives: offence,&c. doth;not cxtend toa Feme- Covert to be charged'cither upon the Statute of 35 
Elia» atthe Queens Suit; 2or upon the Act of. 23 Ez. _ at the Intormers Suit; .for the words arc 
rapecily Leg That no perſon ſhall-bo charged for his Wives offence,, by.force'of the Act, viz. of 
Beat} foe wnincc if bl <a. A rt cert KS 
" And where it is objected, That the expreſs deſignation of one perſon,':is the. excluſion of all 0- 
ther y the ſame'is.txue inall Acts which arc-introductiyeof a new Law, 35 the faid Acts of 31 E9. 
3-8&8$#H.16. But here are two Acts: of Parliament, and the Act of 35. Eliz.. dothnot give it toa 


_ ntwpecribn,. but tothe ſame perſon, 2g"Eliz.. hath given it, viz. tothe Queen; -and it. is but an 


Actob Addition-togive'a more ſpeedy xemedy,. then was. given by the Act of 23 Eliz....As io a 
:Writ:of 'Mefn, : the Proces by the Gommon Law was Diſtreſs infinite 3 and although that .the'Sta- 
mien # tm. 2. cop. 9;i giveth more-ſpcedy:Procels, and-in the end fore judges; yet the Plaintiff 
nay take what-Proccs he will, either-at-the Common Law,. or upon the faid Statute, becauſe both 
rein the Aﬀfrmative; And therewich agrecth F.N-B,137, 14 H.7. 10. 36 H.6.3. 3 Ed, 4. 27+ 
48E4.3.14: 15 H.7.16. Stradlings Caſe, Plo. Com.207- 47 Eliz. Dyer 243-46 Ed.3,4. 21E9d. ' 
3-It. 30Ed:3.1. 20,611. 29 Af, pl.z5. 2g Ed. 3.24. 8 Ed. 3. 52. 22 Rich. 2, Damages 
130-- ef: To pag £4 - = ' 4 a-dts | 

Andit was obſerved, That in many caſes the deſignation of anew perſon in a latter Actof Parli- 
ament,ſhall not exclude another perſon who was authoriſed to do the ſame thing by a precedent Act- 


It is'cnacted by the Statute of $ H, 6, cap. 16, That after Office found, &c, he who tindeth _ 
| | c 
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ſelf grieved, may within one month traverſe, and to take thc Lands and Tenenients to Farm, and 
that then the Chancellor, Treaſurer, and other Officcr , (hill let them to him to Farm, until; 
e&c.Vide 13 Edw. 4.8. And now by the Statute of 1 Hex. 8. 16. he hath Jiberty by the ſpace of 
three months; and afterwards by the Statute of 32 XZ. 8. cap. 40. the Statute gave authority to the 
Maſter of the Wards, with the advice of one of the Council, to make a Lea(:: of the Wards; Lands; 
or of an Ideot, during the time, they ſhall remain in the Kings hands: Although that the later Ae; 
delign another perſon, yet the ſame doth not utterly take away the firſt : For it b<fore any Leaſe 
made by the Maſter of the Wards, the Chancellor and Treaſurer make one according to the Statute 
of $ H.6. then the ſaid Maſter cannot demiſe it. And fo if the Maſter make it firſt to another; 
the Chancellor and Treaſurer cannot Leaſe the ſame to the party grieved, as Stanford holgeth, 
Prerogat. Regis, fol. 60. a, 6, Where he mentioneth the Rule, ©wod leges priores comtrarias poſteria- 
res abrogant, 43. Aſſ. pl. 9. the Statuteof 13 Ed.3. de Mercatoribus, which giveth the Afliſe co Te- 
nant by Statute Merchant, ſhall not take away the Afſiſe which the Tenant of the Freehold hath 
before, but both well ſtand together. Soin 33 Hen. 8. Dyer 50. It it wereenaQted, the younger 
Son ſhould have an Appeal of the death of his Father, the ſame ſhould not exclude the eldcſt of his 
Suit, becauſe there are not any words of Reſtraint, * £; £4: 

As te the other Objection, That the generality of the words, All and every, &c.. imply a Nega- 
tive, becauſe qui omne dicit nihil excludit, | | | or 

To that it was anſwered and reſolved. 1. That the ſaid words are not fimpizezter general; but 
ſecundam quid, as hath been ſaid ; which is a full anſwer to this ObjeQion. '-- - 1 

2. That in the Principal caſein 33 H. 8. Dyer 50. the Leaſe madeunder the Great Sealof Lands; 
within the Survey of the Court of Augmentation, by the authority of the ſame Book, is not yoid. 
Vide Porters cafe, in the Firſt Part of my Reports, and Gregories caſe in the Sixth Part pf my Re 
ports 3 and the Statute of 23H. $.1. enacted generally, That all Attaints hercafter to be-:caken; 
ſhall be in the Kings Bench or Common Pleas (but the makers of the AQ do not ſtay there, but add 
| theſe words) and innoneother Court. Vide Dyer 202, b, Soit wasenaRted bythe Statute of 6 
Ed. 6, That the Quarter Sefhons in the Counties of Angleſty &c, ſhall be always holden at Beau 
morris only, Et nou alibi infra Comitat? Angleſey, &e. And a Seſſions were holden at Newburgh 
in the ſame County, and divers perſons there indicted, &c. And 4 & 5 Phil, & Mary,. it was xc- 
ſolved by all the Judges of Exgland. That all was Coram noz judice, and void, by reaſon of the ſaid 
Negative prohibition: By which it appeareth, That the General and Affirmative words was not 
the cauſe of the Reſolution, 


And the Chief Juſtice ſaid, That although there be Negative words in an Aftof Partiament, yet 


in many caſes the fame ſhall not bind the Kings Bench, becauſe the Pleas there are Coram ipſo Kege, 
And thereupon he put the caſe of 21 Ed. 3.55. & 21 Aſſ. pt. 12. the Abbot of Weſtminſers caſe, 
That where it is enaQted by the Statute of Weſtm. 1. cap, 3; That from henceforth nothing be de- 


manded, nor taken, nor levied by the Sheriff, nor by other, for the eſcape of a Thief or Felon, till | 


the eſcape be adjudged before Juſtices errants z the caſe-was, That it was: preſented-in the Kings 
Bench, that the Abbot of Weſtminſter had ſuffered certain Clerks attainted before the Kiog, which 
were in the Abbots priſon, delivered to him out of the Marſhalſey, to eſcape; and there Pole who 

was of Council with the Abbot, moved the Court, Thar by force of that Statute, «tilt the Eite, 

Abbot ought not to be impeached; or, that he ſhould be pue to anſwer; aid it was not allowed 5for 
which cauſe Pole pleaded, that they didinof eſcape. - So whena Statute doth create anew:Law, and 
affigneth certain Juſtices to execute it ; although-the Juſtices of the Kings Bexch aremotiby;expteſs 
words authoriſed ' by the AQ, yet they may exccute the' ſame. Asthe fſaid'Statue of 8.5: 6% 
gave power to Juſtices of Peace to make reſtitution; and thereby: Juſtices-of Oyer and Terminer, or 

aol-delivery, &c. ſhallnot make reſtitution ; and ſoit was reſolved; as hath ' been faid+ 21: Yetiif 
the Inditment were removed into the Kings Bench, Gorans Rege, theyſhalt Award tefiitutions: and 

-ſo upon argument it was reſolved in the Kings Bench; *in'4H. 7.18. and thereupor a/Writ-af Rieb 

ftitution'was awarded 3' arid therewith agrecth 15 #.7.'5. b: &'7 Ed. 4: 18; + And'the:Chicf Juſtice 
cited a Refolution of the Judges; Mieh.-37 &-538 Eliz.inthiscaſe, in the General Pardon of 35.Elim: 

That is ari Exception of all penalties or tovfeitures converted to a debtby Jadgment, Order;Decree, 
or Apreeriient. STS Fo THE] Ee Bath one rtisr ah aneminit fr. 

_ Now the queſtion moved to the Juſtices, was,If a Recufarit convicted. upon/Prochmationinddde at» 
cording to the Stat.of2 8 E1. ſhould be within thisExcepeion?and it was refolved,notsfor the words of 
the Stat.ate, Shall be convicted, as if he had been found puilty by Verdict, und doth nox ſpeak of any 
Judgment: Alſo,although theParl.upon ſuchConviaiorn ordain;(which ivincthe nature;ofaJudgrnent) 
That he ſhall pay the forfeiturcs,&c.Yet'the ſame is not! fach'a Judgmentay] is meant withinthe faid 

General Pardon. But'it was reſolved; 'That ifhe had been convidted; and-Judgment giveri.there- 
upon according to the Statute of 23 Ekz. that ſuch Judgment is within the Exception3::and-it was 
well obſerved, that the Statute of 1 Fac. cap. 4. doth enalt, That all-Statutes made againfi Recu- 


— ants in the Reign of Queen Eliz. ſhall be put in due and exat execution.: 1, 324211 
' - As to the laſt Objetion, it was reſolved, That no ſuch double charge can accrue to him, bat that 


he may plead, That he was anter foirs'ConviCt, &c. and ſo by Plea avoid the 'doubleichirgei And + 


where by the Statute of 3 Fac. cap. 4. itis enacted, That no Indictment, &c. not ariy -Proclanta+ 
tion, Oatlawry, or other proceeding thereupon, ſhall be avoided, by reaſonof any default-af Farm; 
or lack of Form, or other defeQ whatſoever, (other than by dire& Traverſe tothe poinitofmot-eo- 
Tying to Church, or not receiving the Sacrament, whereoffuch' perſan ſhall be indictedbutthat:the 
ſame Inditment ſhall fiand in force 3 any ſuch default-in-form, or otherdefectwhatfoovermatwith- 

ſtand» 


[3] 
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ſanding ; the Recuſant miay well plead any Collateral Bar, as Pardon,Submillion,auter foits Conyict 
or other Bar 3 for this Act doth extend only to defects within the Indictment, or othcr Proceedings, 
And that the Informer cannot charge any who is convicted before, at the Queens Suit, upon the 
Statutes of23 & 35 Eliz. or 3 Fac. Regis. But thofe who are concealed, and not charged at the 
Kings ſait, The Informet may exhibit Informations againſt them, upon the Statute of 23 Ez, jp. 
co the Kings Bench, or before Juſtices of Aſſiſe, or General Gaok-delivery, and fo charge them, why 
peradventnre, otherwiſe, ſhall never be charged 3 for by the Statute of 23 Etiz. he ought to be char. 
ged within a year anda day: So that for any forfeiture before the year and the day, no remedy c;p 
be taken, either by the King, or by the Inſormer, becauſe the time is limited certain by the Act of 
23 El. &c. And therefore it'was ſaid, That in this caſe the Informer was neque flcator, neque meſ”. 
ſor, but fpicelegw, viz. a Gleaner. And theſe Recuſants, Feme-Coverts, or others, who have nor 
been convicted at the Kings Suit ; that the Informer may find them, and chargethem, othexwi(g 
they might eſcape unpuviſhed. And in the Principal caſe, for a great part of the time, If the Intor- 
had not exhibited his Information, the King ſhould have loſt all for ſo much of the time as wag 
part before the year > whereas in this caſe he ſhall have two parts, whereof one ſhall be for the poor ; 
And afterwards Judgment was againſt the Detendant. 
Note Reader, Trin. 31 E!. in this Court between Stretton qui tam, &c. and Taylor, it was ad- 
judged, That after a Popular Action brought, although the Kings Attorney will enter wlterius nou 
vault proſequi;, or if the Defendant pleaceth a ſpecial Plea, although the uſe is, that the Attorney re- 
- Þly generally only 3 yetifhe will not reply, or proſecute for the King, the Informer may proſecute 
for his part 5 for by the Suit of the Informer brought, he hath made the Popular Action his privare 
[65] Adtion, which the King nor any other can releaſe, as to his intereſt; and the condemnation ar ac- 
quitta] of the party at his Suit, is a Bar againſt all others, and againſt the King: And yet the King 
in all caſes, before any Action brought by an Informer, may pardon or releaſe it, and the ſame ſhall 
be a Bar again all people 3 and this difference waSgranted, and denied by none, 1 Hen. 7.3. and 
therewith agreeth 37 H. 6.4. a. 5 Ed. 4-3. 2 R. 3.12. Mich, 39 & 40E!. It was adjudged in 
this Court, That if depending an Information, the Informer qui tam, &c, dicth, That yet the 
Kings Attorney may proſecute the Suic for the King, for the Information by the party, ſhall ſerve 
the Kivg after his death. "2 | 


[3] _ Paſch, 13. Fac. 
The Caſe of the Maſter and Fellows of Magdalen Colledge in Cambridge. 


' Oba Warren brought an Ejedione firme againſi Fobn Smith, Maſter of Arts, which began in 
the Kings Bench, Paſche, 9 Jac. Kot. 288. anddeclared of a Leaſe made by Francis Caſtil- 
"tion Knight, 20 Decemb. 8 Jac, As ot a Houſe in Loadox, in the Pariſh of St. Buttolpb 
-: without Algate, in.the Ward of Algate, from the Feaſt of St. Michael the Archangel, then 
laſt paſt 3; by force. of which-the Plaintift:entred,. and was 'poſſcfſed until he was ejected by the 
Defendant. 'The Defendant'pleaded Not guilty 3 and the Jury gave a ſpecial Verdict, viz. . That 
long time before the Treſpaſs and EjeAment, Roger Kelk; DoRor in Divinity, Maſter, and the Fel- 
lows of the Colledge of St. Mary Magdalen, in the Univerſity of Cambridge, was ſeiſed of the ſaid 
Mefſfuage, with the Appurtenances, | in. his Demeſn-as of Fee, in the right of the ſaid Colledgc. 
And fo being ſeiſed the chiregenth day of December, in the 17 Eliz. by their Decd in Engliſh, be- 
eween'the ſaid Queen, of the one part 3 and the ſaid Maſterand Fellows of the Colledge, of the 0- 
ther part, 'and.*enrolled in the Chancery ; 'The faid Maſter and Fellows for divers conſiderations, 
them thereunto eſpecially moving, did give and grant to our Soveraign Lady the Queen, All that 
their Mefſuage ( which-was'the Mcfſuage mentioned inthe Declaration ) with the Appurtenances 
lying in'the Pariſh of St. Batzolph without 4lgete, Londen, To haveand'to hold the ſaid Mcſſuage, 
with the Appurtenances to'our ſaid Soveraign: Lady the Queen, her Heirs and Succefſors for ever 3 
[65 ] yielding and'paying therefore yearly to. the (aid Maſter and Fellows, and their. Succefſors, ; at the 
Feaſt of St: Michacl the Archangel, 15:0. with Clauſe of Diftrefs,. and under this Condition. or Pro- 
viſo following, 'vis, "Provided nevertheleſs, That if our;faid. Soveraign Lady the Queen, her Heirs 
and Succeſſors, :ſhall not ſufficiently. convey, and aſſure:by Letters Patents-under tbe: Great Seal of 
England, the faid: Mcfluage iwithithe Appurtenances to one Bexed:@ Spinilo,., Merchant of Genos, 
and his Heirs, before the fiefi:day of Aprit next enſuiog, That then this preſent Indenture, and every 
Gift, Grant, 'and;Article:therein contained; ſhallceaſe and be utterly void, and of none<#e; .a5 by 
the aid Indenture, whereof one part was ſealed with the;Seatof che ſaid Maſter and Fellows, and: the 
other with the Great Sealrof England, appeareth. E765 SES © 5534s PET 
- And further they found: the AR of 13:Elis; cap; 10. by which it is enacted by Authority. of Par- 
liament, That from thenceforth, all Leaſes, Gifts, Grants, Feoffments,” Conveyances, or Eſtates,to 
be made, had, or ſuffered'by'any Maſicr and Fellows of any Colledge, Dean and Chapter of any Ce- 
thedral- or Collegiate Church, Maſter. or Warden of avy Hoſpital, ParſopoxYicar, or any having 
Wet 57h | | | any 
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any Spiritual or Eccleliaſti-al Living, or any Houſes Lands Tithes, Tenements, or other Heredita- 
ments, being Parcel of any Colledge, Church, Cathedral, Holpital, ReQory, Vicarage, or any other 
Spiritual Living, &c. to any other perſon or perſons, Bodies Politick or Corporate, other than for 
the term of 21 years, or 3 lives, {hall be utterly void and ot none cff.Ct, to all intents; cohftructions 
and-purpoles, &c. | : Ge, J 

And further they found the AR of Confirmations of Letters Patents made 18 Eliz. cap, 2. by 
which it is recited, That where alter the 13 day of November, in the firſt year of the Reign of the 
faid Queen, divers and ſeveral Honors, Caltles, Lands, Tenements, Rents, Reverhons, Services, 
and Other Hereditaments, were conveyed and aſſured to the ſaid late Queen, her Heirs and Succeſ- 
ſors, by divers and ſundry perſons, and Bodies Politick, as well for the diſcharging and fatisfac&i- 
on of great Dcbts and ſumms of money, as for other good Confiderations; for the perfeCt aſſurance, 
Confirmation, and further ſurety of which, it was Enaed by Authority of Parliament, Thar 
all Feoffments, Fines, Surrenders, Aſſurances, Conveyances and Eſiates'in any manner convey- 
ed, had or made, or tþ be made at any time within ſeven years after the end and Seffion of the 
ſame Parliament, To or for our Soveraign Lady the Queens Majeſty, by or from any perſon or 
perſons, Bodies Politick or Corporate, of any Honours , Caſtles, Mannors, Lands, Tenc- 
meats, &c. for any debt, fumor ſums of money, or other conſideration whatſoever, ſhall remain 
and be good and available in Law to all intents confiruQtions and purpoſes, according to the 
true meanirg, intent and purpoſe of the ſame, Saving to all and every perſon and perſons, &c. 
And further it was enacted, That all Letters, Patents, Indentures and other Writings, ſealed wich 
the Great Scal of England, or the ſeal of the Dutchy of Lancaſter, or: the Seal of the County Pala- 
tine of Laxcaſter then made or granted by the ſaid Queen for any ſum of money, or for any other 
conſideration, ſhould be good perfeR and effectual in Law, &c. againſt the faid Queen her Heirs 
and Succefſors, according, to the tenor and effect of the ſaid Letters Patent, &c. And turther fothd, 
That the aid Queen Eliz. 29 Fan. inthe 17 year of her Reign, by her Letters Patent under the 
Great Sca), did grant unto the ſaid Benedift Spinola ( who was then a Free Denizen ) the ſaid Meſ- 
ſuage with the appurtenances,to have and to hold to himhis Heirs and Aſſigns for ever - The which 
Benedift Spinola, 15 Funit 22 Eliz, by his Deed indented and Inrolled within & months in the 
Chancery, for money, did bargain and fcll the ſaid Mcſſuage, with the appurtenances to Edward 
| Earlof Oxford, and his Heirs 3 by force whereof the ſaid Earl entred, 'and was thereof ſeifſed in his 
Demeſne of Fee, prout lex poftulat. and he being ſo ſeized Rowland Broughton Gentleman and Eli- 
zabeth his wife, Craft. Trin. 24 Eliz. levied a Fine of the ſaid houſe with the appurtenances to the 
faid Earl of Oxford and his beirs with Proclamatious, which were found at large according tothe 
Statute, And afterwards 9 Maii 25 Eliz. the ſaid Earl did Leaſe theſaid Houſe to Edward Hamox 
' for 51 years, whog N.26 Eliz. afligned all his intereſt and term for years in the faid houſe to Hil- 
liam Maſhaw, who 408. 2 Fac. died thereof poſſeſſed inteſtate 3 after whoſe death Alice his wife 
took Adminiſtration of his goods, &c. and 1 Feb. 4. Fac. took to Husband the ſaid Francis C aſtile= 
on Knight : And that the ſaid Reger Kelke Maſter of the ſaid Colledge 8 Jax. 1602 (which was in 
| 44Eliz.) died; and after his death Barnaby Gooche DoQor-of the Civil Law was Maſter of the ſaid 
Colledge ele; and that the ſaid Edward Hamon in the name and ficad of the ſaid Earlthen Tenant 
of the ſaid Houſe, did pay to the ſaid Barnaby Gooche Mater of the fatd Colledge 15 I. of the rent a- 
foreſaid, due tothe Maſter and Fellows ofthe ſaid Colledgeat the Feaſt of St. Michael 1606 ; which 
' 15 J. the ſaid Barnaby Gooche then Maſter received, and by writing under his hand without a Seal 
acknowledged that he had received it: and that the ſaid Barnaby Gooche within five years after he 
was choſen Maſter and Prefect and after the receipt of the faid rent,viz.5 Feb. Fac.into the faid houſe 
with the appurtenances, upon the-poſſeſſion of the faid Francis Caſtillon and his wife did enterin the 
_ right of the ſaid Colledge. And the faid Maſter and fellows of the ſaid Colledge 5Feb.4 Fac: by their 
Indenture under their common Sea}, did demiſe the faid houſe, with the appurtenances, to the faid 


7.Smith the Defendant forfix years3 And that the faid Francis Caftillon Knight did re-enter uponthe 


poſſeſſion of the ſaid Foby Smith, and made the Leaſe to Warren, as in the Declaration, who was cje- 
Red by the ſaid 7.Smith, as in the Declaration. And the Queſtion which the Jury referred to the 
Court was, Whether upon the whole matter the cntry of theſaid 7. Smith were lawful or not ? 

And this Caſe was argyicd at the Bar by Hobart then Attorney General, Mountagne the Kivgs Ser- 
jeant and George Croke tor the Plaintiff. And Telverron the Kings Sollicitor, and Thomas Crew fot 
the Defendant. þ ont | | 

And inthis Caſe four points were moved and argued at the Bar. | 

7. Ifthe ſaid Conveyance made to Queen Elizabeth by the Maſter and Fellows of the ſaid Col- 
ledge, of the ſaid houſe, parcel of the poſſeſſions of the faid Colledge after the A& of 13 Eliz. were 
reſtrained by the ſaid AQ? | | Fab 

2. Admitting that the ſaid conveyance were reſirained by the ſaid AR, Tf the ſaid At of 18 Elisg, 
hath ſupplied the defeCt thereof, and hath made the ſame perfect and cffeQual ? | 

3- Admitting alſo, That the Act of 18 Eliz. doth not extend, nor give any force untoit, If the 
faid Fine levied, and five years paſfcd, ſhall bind the right of the Maſter and Fellows of the faid Col 
ledge for ever ? | | 

| 4. Ifthe (aid acceptance of the Rent by the faid Maſter of the ſaid Colledge ſhall difable or cons 
clude him to enter into the ſaid houſe ? And it any of theſe two Points ſhall be adjudged againit the 
Defendant, then his entry is not lawful, and by conſequence Judgment ſhall be given for the Plaintiff, 
Bonum defendentis ex integra cauſa, malum ex quolibet defedtu. EE. | 
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As tothe firſt it was objc&ted, That by the Rule of Law, The Kiog not being narncd in the Act,jg 
by Law exempted out of the At: for the Law giveth to the King this Prexogative, That tor the 
dignity of his Royal Perſon, he is not by conſiruction of Law within theſe common words, Perfon or 
Perſons, Bodies Politick or Corporate, And be the Statute in the Affirmative, or bcit in the Negative, 
which is ſtronger, it ſhall not bind the King, it he be not ſpecially named,but ne ſhall take benetit of a 
Statute, although he be not named 3 as the Statute of Welt. 1, cap. 35» which (erteth rcalonable aid 
( as well to make the eldeſt Son Knight, as to marry the cldett Daughter) in fervice : It is enacted, 
That from henceforth of every whole Knights Fee only there be given twenty (hillings, and of twen- 
ty pound land holden in foccage twenty ſhillings, and of more, more, and of leſs, lets : But it was 
holden, That for as much as the King was not named, he was not bounden by that Law ; and to fer 
that ſame certain, was the AR of 25E.3.cap.10. made, in which Ad the King was ſpecially nimed, 
Vide Fit. Nat.B.82 f. acc. Allo the Statute of Limitations, 5. of Merton,ca. g. Weſt. r.cap.z &32.H, 
8. cap.2. have never bound the King. So:the Stat. of Ieſt.2,cop,5. which giveth the plea of Plenar- 
ty by 6 months, doth'not bind the King, becauſe the Act is general, and doth not name the King. 
The Statute of 27 E. 1.. which giveth Tryal in the Country by Nt privs, thall not bind the King, 
Fitz, Nat. B, 241.6b.24 E. 3-23, &c, So the Statute of 18 E. 1. of 2uia emptores terrarum, doth 
not bind the King, as it is-holdeo in 10 H. 7. 23, &c. The Statute of Magna Charta cap, 11.cnac- 
.teth in the Negative, 20d communia placita non ſequuntur curiam noſtram, ſed teneantur in aliqus 
Toes certo; -but the ſame doth not bind the King, as wasadjudged in 23 H.3.Bre. & 31 E. 1. Preroga- 
.#ive 28, for he may have a Quare Impedit in the Rings Bench. And many other Caſcs upon this 
large and common ground, which you may find in our Books, and chicfly-in Plow. Com. 240. in the 
Lord Berkleys Caſe... Vide 11H.4. Quare Impedit 120, 11H.4..87. B. Prerogative 57. 12 H. 7.21, in 
Stoners Caſe, 4E.3.34. 3o0E.3.5. 7.4.32. 4Mar.Dyer 145. Soin the Cafc at Bar, for as much as 
the Queen was not named in-the faid Act of 13 Eliz. ſhe was not bound thereby, but was at Liberty 
'to take the grant as ſhe was'before the faid Act of 13 El:z. | 
_. Alfoit was urged, That alwaics after the faid act of 13 Elisz. divers Maſters and Fellows of Col. 
ledges, Deans and Chapters, Maſters and Wardens ot Hoſpitals, and others having Spiritual and Ec- 


' cletiaſtical Livings, have made any Eſtates and Leaſes to:the, Queen Elizabeth, and to the King that 
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.NOw is, which arc granted and'transferred over tomnany perſonsz and all theſe were made by the 
advice of:men Learned in the-Law, and of the Councel Learned of the late-Qu. and of the King that 
now is.and-.the chapge of ſo common and conſtant opinion, upon which the Eſtates and intents of 
ſo many. men doth depend, ſhall be a: great cauſe of trouble, Suits of 'Law, and the, undoing of 


| many p«rſons,wlio have not only ſpent their ſubſtance, or the greate(t part of it upon ſuch Eſtates and 


Leaſes, but alſo have fpent. much upon Buildings and other charges upon them, all which (ball be 
utterly loti by the change of the ſaid continual practice 3 and inſuch changes, kerum progreſſus oſteu= 
dunt multaque tnitio precaveri aut provederi non poſunt: And another ſaith, Q#od in edificiss Lapis ma- 
le;poſutns naxeit removendus,, And the: Law ſaith, Intereſt keipublice quod ſit finis Iitium. | 
_- As tothe ſecond, Point,:It was argued by the Plaintiffs Councel, That admit rhe Queen were 
bound by the Act of 23 Elis. yet the faid Act of 18Etiz.' hath-made the grant of the Queen good and 
effectual: for admit the faid:grant to the Queen were voidable afterwards, or preſently void and of 
none effect, yet the faid Act. hath made it unavoidable, good and efftectual : for the wordsare, For the 
perfc& aſſurance confirmation, and further ſecurity ot ſuch aſſurances, conveyances and cliates, &c. 
It is enacted, That they ſhall ſtand, remain and be good and effectual in Law to all intents, confiru- 
ions and purpoſes, according tothe true meaning and purport of the ſame. So that it appeareth 
by the words of the AQ, that the full intent of the makers of it, was to make that perfe&t which was 
imperfeR, and to. make that afſured which:was not ſure, and to. add greater force to that (by addi- 
tion of furcher ſecurity)which was defeQive before. And to this purpole the makers of the Act, not 
only in the taid precedent words, but in thoſe which are ſubſcquent, arc very provident and.in a man- 
ner curious to take away all evaſion which 'might be made.qut of it, and therefore firſt it is enacted, 
_That they Rand, xemain, and ſhall be good and avaikble in Law.  And.coanſwer a fecret Objection 
.which may be made upon words of the Act, 5. All Feoffments, Fines, Aſſurances, Conveyances, E- 


. Rates, &c.and that they. ought tobe ſaffigient, for-an inſufficient thiog.in Law is reputed as nothing 


and toouſt the ſame, theſe words arc added, To all intents, conſituctions and.purpoſes, . according 
to the true meaning, intent and purpoſe'thereof.' 'So that the Act doth nat ſay, That they ſhall be 
good and availeable according to the ſtrict conſtruction and operation of the Law (for if they were 
good and-availeable in Law, then there needed not any. Act to.make them perfect or ſure, or to add 
further ſecuricy )but the words are, Accai yo tha tone. meaning, intent and purpoſe of them. And 
without. queGiion inthe Caſe: at Bar, the erucintent and meaning of the Maſter and Fellows, and of 
Queen Elizabeth, and the purpoſe of the Indenture, was to convey the faid-houle tothe Queen, her 
Heirs ayd Succeflors, for ſo much the Indenture doth purport, although :it benot of force co convey 
it. Andit was ſaid, That if a Biſbop had made an Bate or Lealc to the Queen Eliz. and after- 
wards the Actof - 18 Eliz., were made, the lame bad been a good Eſtate or Leaſe tothe Queen, al- 
though it was never .confurmed bythe Deanor Chapter. So if any Infant had levied a Fine tothe 
Queen, or to others for the Queens behoofe, that atter the Act'of 18 Eliz. the Infant ſhould never 
reverſe the ſaid Fine for nonage- And many other Caſes wete.put out of their own invention,which 
I purpoſely omit, | dr os cared oi -31, 

_. Asto the third Point they argued, That the faid Maſter and Fellows of the ſaid Colledge were a 
Corporation aggregate of many, and have the entire-Fee in them, and by the Stat. of 4 H. 7. ſhall be 
bound by Fine or non-claim by tive years, as it is adjudged in Croft and Howels Caſe, Plow,Com.53 » 

EN an 
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and * Stawels Caſe, Plow, Com. 376, Vide 7 E.6.83. Dyer, Vide24 E. 3. 58. | And that the Sta 


cuteof 13 El:z. doth oot aid them in this caſe, becauſe the ſame doth extend only to Leates, Gifts, 
Grants, or Oticr Aſſurances or Conveyances done or ſuffered , and notwichfianding the word (Suf- 
fered ) yet there ought to be an afſurance made or ſuffered to which they ſhall be party, by a com- 
mon recovery of Lands had againſi them, as the common recovery of an annuity by conſentagainſt 


chem, as it appeareth in Eytrenes Caſe, 14 El. in the Fitth Part of my Reports. Bur this Caſe of 


Fine levied between ([trangers and non-claim by five years , was never queltioned or doubted. And 
it ſhall be a great weakning to the general Aſſurance of the Realm, it this Act ſhall be conſtrued a- 
giinſt the letter to exempt all thoſe named in the Act,ſo that they ſhall notbe bounden by any Fine or 
Non-claim. : 

As to the fourth point, Foraſmuch as the Maſter, who is the head of the Corporation, hath acce- 
pted of the Rent, and made an Acquittance under his hand, he hath concluded himlelf co enter du- 
ring the time that he is Maſter; And foraſmuch as he is concluded, the Fellows without their Head; 
cannot enter, and ſo they are concluded. And upon this they concluded, That for all theſe four 
points, or for ſotne of them, ſor if any of them ſhall be adjudged tor the Plaintiff, Jadgment oughe 
to be given againſt the Defendant. Againſt which it was argued by the D-tendants Councel and 
they concluded that Judgment ſhould be given for the Defendant. 

And as to the tir ft, which was the principal part of the Caſe, it was argued by the Defendants 
Council and reſolved by the Juttices,s. Coke chict Juſtice, Sir Fohx Croke, Sir Fohn Dodderidge, and 
Sir Robert Houghton Jultices, upon folemn Argument in Court, that the ſaid Ack of 13 Eliz. did 
extend to retein the Maſter and Fellows of the {aid Colledge, to convey the ſaid Houſe, parcel of the 
Poſſcffions of the ſaid Colledge to the Queen, although the Queen were not cxprefly named in the 
faid AQ. . | 

And firſt, it was reſolved, That the general words of the At doextend to the Queen, . for the 
words are, Toany perſon or perſons, body politick or corporate, and without queſtion the Queen 
was a perſon, aSit is (aid in tO H. 7.18. Rex oft perſons mixts, And that ſhe was a body politick 
appearcth in Plow. Com. in the caſe of the Dutchyof Lancaſter, 213. and in the Lord Berkleys cafe, 
234-and in mapy other. Books. Then if the Ac be general, and the Queen be clearly included within 
the words, if ſhe ſhall be exempt out of the AR, | the ſame ought to be by canſiruction of Law ; and 
as this cafe is, the Law ſhall not make ſuch conſiruction for the reaſons apparent in the AR it (elf, v. 
1. The Queen, Lords Spiritual and Temporal, and the Commons who made the {aid Ac, have ad- 
judged, as in the preamble appeareth, long Leaſes made by Colledges,8c. to be unreafonable, and a> 
eainſt reaſon (afartiori,an Eltate in Fee ſimple, &c. ) And the Law which is the perfeRion of reafon, 
will never expound the words of the Ae againſt reaſon. 2.. The Parliament hath adjudged them 
cauſes of Dilapidation. 3. To be the decay of all ſpiritual livings. 4- The decay of Hoſpitality. 
And 5. The utter impoveriſhing of ſuccefſors incumbents inthe ſame, . 

And uponall theſe followeth a conſequent fearful and dangerous s.decay of the true Religion and 
Spiritual worſhip of God: For it is recorded in Hiſtory, that there were amonſt others two grievous 
perſecutions, the one under Diocleſian, the other under Fulian, ſurnamed- the Apoſtate, one of them 

intending to have extirpated all the Profeſſors and Preachers of the Word of God; and therefore the 
Record ſaith;Occid:t omnes Presbyteror,but notwithſtanding thatReligion did flouriſh, for,ſanguisMar- 
tyrum oft ſemen Eccleſie, arid yet that was a heavy and grievous perſecution: But the perſecution-un- 
der the other was more grievous and dangerous, for (as the Hiſtory faith) occidit Presbyterizum, for 
it robbed the Church, and: ſpoiled ſpiritual perſons of the revenues, and bereft them of that whereby 
they ſhould live; and thereupon in ſhort time followed great ignorance of the true Religion and Ser- 
vice of God, and thereby-great decay of the Chriſtian profeſſionzfor none would apply himfelf,or his 
fons, or any other he had under -his charge to the fiudy of Divinity, when they ſhould have, after 2 
long and painful ftady, nothing to live . upon, Sceall this word by wordin the Biſhop of Win- 
cbefterr caſe, in the Second Part of my Reports. INT = -igh-"oh we OR 
And therefore it was-unanimouſly reſolved, That general: Statutes, which provide neceſſary and 
- profitable remedy for the maintenance of Religion, the advancerhent of good Learning, and for the 
relief of the Poor, ſhall be extended generally according to their words; And God torbid:that by 
any confiruction the Queen who made the ſaid Ac, with the afſent of - the Lords and Commons, 
ſhoud be exempted out of this ARt of 3 1:Eliz., which provideth neceſſary and profitable remedy tor 
the maintenance of Religion, the advancement of good Literature, and the relict of the poor: 
And out of theſe Colledges, Deans and- Chapters, &c, as well the Church is furniſhed with grave 
and learned Divines, as the CommOn-wealth with learned men for the better adminiliration of Ju- 
tice as well Temporal as Ecclcfiaſtical z which (s. Religion and. Juſtice.) are the main Pillars which 
ſupport the Kings Crown: | - Ws | 
And therefore of alt others the King, a&hath been ſaid, is perſona mixta, Medicus ' Regni, Pater 
Patrie, & Sponſus Regni : Who by a Ring is wedded to the Realm at his Coronation, thall not be 
exempted out.of this A& by conſiruftion of Law, which ſhall be againſt reaſon; and cauſcof Dila« 
pidations, decay of ſpiritual livings, and hofpitality, and utter impoveriſhing of ſuccefſors, and by 
conſequence the decay of Religion, and Juſtice ſhall follow. And therefore it is true, quod ſumma 


ratio eft que pro Religione facit : And Weſt. 1. cap. ult. ſumma Charitas eft facere Juſtitiam finguls,ep 


omni tempore quando neceſſe fuerit. Anditis to know, That the Law will never preſume that any 
one will do a thing againſt xcaſon, or any Religious duty. | | 
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And therefore it is reſolved in Chomeleys caſe, in the Second Parc of iny Reports, 'Navrcas a Ke. 
verfion expeQant upon anEliate in tall is granted to one tor the lite ot the Terant 11 (al and itwag 
C.id, Thar by potlibility this grant might take cect, tor the Tenant in tall heving 00 uc ight be 
come Monk and enter into Religion, and then the Grantee might have it during Is as(Ural its ; Buy 
there it is reſolved, That ſuch ſuperſtitious and irreligious profciiion thai! not b. piclumed in 
Law. 1M.o. H.6.8. John $. brought anaQtion of debt zgzinit Foban Refs. de 1.1m Com, b, The 
Defendant (:id that he was before the Writ brought, dwelling at B. in the County o! iv. aud it was 
not allowed; for 2 Parſon ſhall be intended in Law to be rcftident upon hs Bunciice, for thy cure of 
Souls which he had there. For a Parſon who hath cure of Souls, and is nun rc{1dent, #04 &<t diſpeiſator 
ſed difipator, non ſpeculator ſed ſpiculator, and theretore no ſuch thing thall be preſumed. 

So in the caſe at Bar, the Law thall never make con(truQion againit the maintenance of Religion, 
advancement of Learning, and ſuſtenance of the Poor. Itis enacted by the Statute ot x & 2 Pb, & 
Ma: cap. $. That it ſhall be lawful, &c. to give Lands, Tenements, &c. by teoftment, grant, or 0- 
ther aſſurance, or by his laſt Will and Telament in writing, to any ſpiritual body politick or corpo- 
rate,notwithſtanding the Statute of Mortmein. Once Allaine Clarke ſeized of certain lands in Londox in 
Fees 4.&5. Phil,% Mar, by his laſt Will in writing deviſed them to the Maſier, Fellows and Scholars 
of Trinity Colledge in Cambridge,and to their ſucceſſors tor ever, for the finding of certain Grammar 
Scholars, &c. And Micb.$.9.El:z. A great queſiion was moved. 
| 1: Although theſaid Colledge confitted not only of Divines, but of others alſo, 

2. That the intent was to find Grammar Scholars, &c. Dy 

3- Fhat in the Statutc of 34. & 35. H.8.of Explanation of W1lls, bodies politick and corporate 
arc cx:mpted out of jt. | 

Y: rby the opinion of all the Juſtices of both Benches, and the chief Baron of the Exchequer, the 
dcvilc was holden to be good ; and the Statute of 1. & 2. Phil, & Mary (being made for the mainte- 
pance of Religion, advancement of Learning, and the cxbibition ot-poor Scholars) ought to be fa- 
vourably expounded ; and although the lands were holden of the King, yet in ſuch caſes theAc&was 
expounded to bind the King. See the words of the Stat. 4. H.7, of tines are general. Tet the ſucceſſor 
of 2 Biſhop, Parſon, Vicar, or any other ſole Corporation, ſhall not be bound by conſiruGion of Law 
as a corporation aggregate of many ſhall be; for there the Biſhop without the Dcan and Chapter, the 
Parfon and Vicar, without the Patron and Ordinary, &c. might by their ſufferance bind their ſuc- 
ceffors; which, thould be caufe of Dilapidations, and diminution of ſpiritual livings. And therctore 
by contiruGtionof the general law ſhall be exceptcd, as it is holden-in Srowels caſe,in Plow.Com. 376. 
and Howels caſe Plow.Com. 538.. By the Statute ot 23H.8.cap.10, Itis enaQted,,. That all convey- 
ances made to the uſe of Pariſh Churches; Church-wardens, Guilds, Companies erected of devoti- 

On, or common aſſent, &c. and all other like uſes and intents, ſhould be void. 

And one Nicholas Guibſonbeing ieizcd ofa houſe and Whart in London, after the ſaid AR Leviſed 
them to Avis his Wile, upon condition to found a Free-School, and for the ſuſtenance of certain poor 
men and women, and it was queſtioned if this condition were againſt the faid AR of 23.4.8. Mich, 
34- &35.Eliz. as it appeareth in the Firſt Part of my Reports. 
| And it is there adjudyed, that the ſaid general words of the Act of 23.H.5. do not extend ta take 
away the ſaid-good and charitable uſes, for jaſtruRion-of youth in good Literature, and for ſuſtenance 
of the poor; for thereit is faid, That'no time was ſo barbarous to take away learning and knowledge, 
norno time ſo uncharitable, ro take away the fuſtenance of poor people : So that it appearcth by 
theſe caſes, That by confiruction of Law, lands conveyed for the advancement of Learning, or Su- 
fienance of the pooty have been preſerved and maintained by the general words of the ſaid AR. 

- Butit was never ſeen; That « general AR, made for the maintenance of Religion, adyancement of 
Leatning,; and thaintenarice of the Poor, ftiould be by the confiruction of Law ſoexpounded, that a 
by. way ſhould be left open, by which the ſaid great and dangerous miſchiefs ſhould remain, /and the 
neceſſary and profitable remedy deprefſed. For the Office of Judges is, to make conliructians which 
ſhall repreſs the miſthief; and advance the remedy, andto ſuppreſs all evaſions for the continuance of 
the miſchicf; and ſuch by-way ſhall never be creed by confiruction, although it be for the Kings be- 
nefit : And that appearcth'by the AQ of x.E. By which Archbiſhops and Biſhops are reftzained to 
make any conveyance; &cother-then for 3 lives,or 2x-years,to any perſon or'perſons, bodies politick 
or corporate, other than to the Qurein, her Heirs and Sucetſfars; out of which there arc three mate= 
rial things to be obſerved. Tet; Ev Wt EO TITET 

-  T, That the Queen' had been incluled within che faid words, Perſon and perſons, body politicks 
&c. if the ſaid exclution or exception had not been-made.. -- | 


| 2. That iftheſaid by-way bad. riot been contained in the ſame AQ, the ſame had neyer been raif- 


ed by a conftruQton in Law. 


3+ \Thatforafmuch as thefame words are uſed in thefaid AR of 13: Eliz, s. toany perſon or per- 
ſons, bodits politick or corporate, and no exception'orexclufion:made of the Qyeen z by conſequence 
it appeareth;that ir was the meaning of the'makers ofthe faid Act, that the Queen ſhould. be; bound 
thereby; and fommuch 'therather, beeauſe they hall {o'good a pattesn- betore. them as the Actof 
7. Eliz. was, tor the ſapportation of the Crown; and although the cruc.inccnt of the ſaid Act of 
1 E!iz, was for the ſuppottation of the Crown, yet by itnportunity of Suitors many Eſtates and Lea- 
ſes were made to the Queen'by,Arch Biſhops and Biſhops withintent to-grant.them over to Subjeds 
topiivate uſes z which the King that is now perceiving; of his pious and religious care, That the 
Poſſ.(fions of the Archb. and Biſhops ſhould not be diminiſhed by the ſaid by-way, by an Act of Par- 


Hament in the firſt year of his Reign, in the fir Seflion thereof cop. 3+ reciting, That —_ nods 
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bithops and Biſh»ps by the Law could not convey any of their Poſſcllions to other Subjects, His mott 
Excellent Majeſty knowing, That divers with great ſuit had endeavoured to truttrate the trus in- 
cent of the Law, of his Chrittian and Princely piety and care intending to protee the ſaid poſſeſſion 
from alienation or diminution, for the better maintenance of Gods true Keligion and Hoſpitality,and 
for avoiding of Dilapidations, and thereby for ever after to avoid all Suits and importunities concer- 
ning the ſaid Poſſeſlions hath of his meer and pious motion vouchſafed, that it ſhall be enafted, that 
every Arch-biſhop and Bithop and their Succeſſors (hall be after the end of the ſame Seffion of Par- 
liament, utterly diſabled in Law, to make, levy or ſuffer any alienation, affurance, demiſe, charge or 
conveyance of their poſſcfiions to the King his Heirs or ſuccefſors : And that evcry ſuch alienation; 
&c. ſhall be utterly void and ot none effect to all intents, conſtructions and purpoſes. Thefecond 
reaſon is, That the King ſhall not be exempt by conſtruction of Law, out of the general words of 
a(ts made to ſuppreſs wrong, becauſe he is the Fountain of Jultice and common Right ; and'the King, 
being Gods Licurenant , cannot do wrong, Solxm Rex hoc hon poteſt facere, quod non puteft injuſte 
agere; and therewith agreeth 13 E.4.8. and the caſe of 41ton woods, in the firſt part of my Reports 
&c.A nd although that a right was remedileſs,yet the AQ which provideth neccflary and profitable 
remedy tor the preſervation ot it, ,and toſupprelſs wrong, ſhail bind the King, as it appeareth in the 
Lord Berkelyes Caſe,PI.Comi2 46. It tenant in tail before the tiatute of Poxis, had aliencd either before 
Iſſue to bar the lifuc in tail,or after Iflue,to bar as well the Donor as the flue in tail;it was tortious, 
but no remedy was given tor the ſamegtill the ſtatute of Doxzs conditionalibus,made 13E.1.which Act 
faith Dominus Kex perpendens, quod neceſſarium & utile ti in pred. caſibus apponere remedium, &c; 
ftatuit,quod nou babeant illi,qquibus tenementum ſic fuit datum tub conditioue poteſtatem alienandi, & co 


' And the Lord Berkelyes Caſe was, That Land was given to. King H.7.and to the Heirs males of his 


body ; and the queſtion was, Whether the King,foratmuch as he was not expreſly reſtrained:inthe A& 


poſt prolem maſenlum ſuſcitatum,might alien or not? and it was adjudged, That he coald 'not alien,. 


bat that he is rettrained by the ſaid Act,tor three cauſes: | | 
- I, Becauſe that ſuch alienation before the ſtatute was wrongful], although that ſuch wrong want- 

ed remedy 3. for there it is faid,]t ſhallbe a hard argument to grant that the Statute which reſtrain- 
eth. men ta-do wrong and ill;. (hould permic the King fo todo: | | 3 

2. Foraſtmuch as the ſaid AG is, ftatutwm remediale, and/providetha temedy for this' remedileſs 
wrong, and that it was neceſſary and profitable to proyide ſuch-remedy,- it was adjudged; That it 
ſhould bind the King. | < YEE 

3- Becauſe it was an A for the preſervation of the poſſeſſions of Noble men, Gentlemen and o+ 
thers,the ſame alſo ſhould bind the King;and the fame Ak ſhall not bind the King onely when he tak- 
eth an cliate jo his natural capacity,as tohim,and the Heirs-males of his body,but alſo whert he claim- 


eth an Inheritance as King by his prerogative And'therefore if Tenant-in tail, after the faid Ac; 


be attaintcd of Treaſon, although the King claim the forfeiture as King by his prerogative. 
Yet the King is bound by the faid Ac, for there ſhall be na forfeiture tobar the Iſſue jn-tail 5 as it 
was at the common Law, as it is holden in7 H.4-31. 8 H.q.9.7.K.2.4ide del Roy,So inthe cafe at 
Bar,the ſaid Act of 13 E1:z. hath all the faid-three qualities. - For, © 5 ow Ge 
3. It was to ſuppreſs wrong ; For Dilapidations and diminution of ſpiriqual livings or wrongs, 
and ſuch, wrongs as are qu#dam modo,punithed by the Law,for the Maſter, Dean,&<. for -Diilepidations 
' or waſting,or diminution of the Revenues. of their houſe,might be deprived;as appearcth:in:29 E. 3.. 
' 16. 2 H 4:3. 14 H6.20,H;6.46.9 E:4-34:35 E.1. Reſolved tna Parliamentholdenat Garlifle, which 
ſee befare in-Richard, Lifords.Caſc,and anctable prelident in 1g E.3. Rex amouit cuftedens beſpitalis 
de ſue Patronatu,quia male diſpendit profieua domus, &c; becauſe it is againſt the: office aud-ducy. ta. 
waſtc the poſſcffions ot: their houſes, whichare committed to.them pro bono pablico.. © 
\ 2+. This Act of 13 E/.is, aitns remedialis,,and wasnecefſary and profitable to provide fachremes 
dy. for the publick. good.of the whole Ecalehalicalialiate, &c, MP eoE IT wy 


-3«. This AQ'is-an-AG of preſervatipnuys.to-preſerve the poſſeflions of Coltedges,Deans and Chap- 
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ters, Hoſpitals 3 and therefore for theſe three cauſes it ſhall bind the Queeo, - , 24 + 51 4 

| And where it is: evaRted bythe Statute of Feſft.2.cop.5e Red gueotieſeuugue aliguis ji. not habens 
tempore hujuſmedi cuſtediar? preſemtaverit, 8c. It was reſolved by Goks,Chict Juſtice, Dodderige and 
Hougbton Jukices, Thatthat AR made toſuppreſs wrongs ſhould bind the Kinggandito the Law is 
well reſolved ina caſe which was left donbtfull io'35 H.6.60, Ratcliffer Caſes. ; + - 

And to:conclude this reaſoni,it is notably-ſaid in 24 E.3.44» That the Law isreafonand-<quity,to. 
do right toall,and to keep men from wrong and miſchicf,and therefore the Law ſhall nevermake any 
conſiruQion againſt Law,Equity,and Rights + -- ed td 90. 

- The third Reaſon is, - That the general words of Statutes, which tend to-perform-che: will of the 
| Founder.or Donor, ſhall bind the King,although he be not named. And-the fame appearcth in- the 
Statute of Templers, 17 E.2. where it is ſaid,1ts ſemper quod pia & celeberrima voluntas Dongtor® in 
omnibus teneatur &' explratur & perpetno ſandiſſime perſeveret. Aud the faid Act of Donis;&c. is no= 
table to this purpoſe, forthere ic appeareth, that it was neceflary- and- profitable that the will of the 

Donor. ſhould be.kept ; the words of which AC to this-purpole;arezPropter quod Dominus Rex per- 
pendens quod weceſſarium & tile et, &c;apponere remedium (and what was ſuch remedy) ſtatnit quod 

voluntas donatoris in tarta doni ſui manifejte expreſſa de cetero obſervetur , which bound the King, as 

it is adjudged-in the Gidd:qrd Berkleys Caſe ; wheref.247:t is ſaid, That men ought to oblerve 
the intent and will of other men,and to break that which is ill. And in the Caſe at Bar,the intent of 
the Founder of the ſaid 'Colledge was for the maintenance of Divines,the ad vancement ot; [ziberal Arts 
. and Sciences,and the bringing up of: Bouth.in Vextue and Learning, which God forbid ſhould wor be 
; periors 
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performed; and therefore it is a lironger caſe,and in a more Godly and publick Degree then the ſaid 
A@& De Doniz, &c. which was enacted for the preſervation of private Eltate tailes to particular Fa- 
S; 
be fourth Reaſon is, That the Maſter and Fellowes of the ſaid Colledge are by the Act difableq 
to grant'; and then it they be diſabled to grant,the Queen cannot take from thoſe who are fo dif. 
bled : The words of the AR are, All Leates, Gifrs,Grants, &c. to be made, &c. or ſuftcred by any 
Matter-or Fellows of any Colledge, &c. ſhall be utterly void and of none effect, toall intents, con- 
(trucions and purpoſes, any Law, Cuftome or uſage to the contrary notwithitanding; which is ag 
much as toſay, That every Matter and Fellows of a Colledge ſhall be diſabled ro make any Leaſe, 
Gife, Grant, 8c. but that cvery ſuch Leaſe, Gife, Grant, &c. (hall be utterly void to every intent 
and purpoſe ; for when by Authority of Parliament the Grants to be made by any Matter or F ellows 
of a Colledge are made utterly void to all intents, 8&c. thereby the Maſter and Fellows are dilabled 
by Parliament ro make any Grant; for in every Grant there ought co be Grantor, Grantee, aud 
thing granted; and when the Grant of a thing is made void thereby, the Grantor is diſabled to 
grantit, But this diſability is not ſimpliciter, but ſccunduus quid, for if the Maſter and Fellowes of 
2a Colledge make ſuch a Grant, it ſhall not be avoided by the Maſger himſclf, .but by the Succeſſor, 
as it was reſolved in this Caſe, and often times has been reſolved before. 

The fifthReaſon is In Ads of Parliament, which are to be conſtrued according to the intent 
and meaning of the makers of them, the original intent and meaning is to be oblerved 3 and it ap- 
pearcth that the intent and meaning of the Maſter and Fellows was, That they would convey the ſaid 
houſe to Benedi@ Spinola and his Heirs, and becauſe they could not do it de direfo, they attempted 
to do it exobliquo, togrant the ſame to the Queen and her Succefſors, but upon condition contai- 
ned in the ſame Grant, That the Queen within three months after ſhould grant the ſaid Houſe to the 
ſaid Benedid Spinola and his Heirs : So that it was endeavoured, That the Queen who' was the 
Fountain of Juſtice, ſhould thereby be made the Inftrument ofInjury and wrong ; and of the break- 
ing of a pious and excellent Law which ſhe her (elf had made for the maintenance of Religion, ad- 
vancement Of.the Liberal Arts and Sciences, and for faſtenance of the,poor. And where the Ma- 
ſter and Fellows were ſciſed of the ſaid Houſe to them and their ſucceſſors for ever , in jure Collegii 
pro bono publics, and to godly and charitable uſes, now the ſame ſhould beconverted for the private 
uſe of Spinola and his Heirs for ever 5 and fo ( as the Statute of Carliſle An.35 E.x. ſpeaketh) Quod 
olimin uſis pios ad divini cultus augmentum & cetera opera pictatis cbaritatiſve fuit erogatum, nunc 
in ſenſum reprobum eft converſam; And the Poct dath well xeprebend that. -- | 


Fuit hee ſapieutia quondam, 
Publica privatis ſecernere, ſacra profani. 


And it was reſolved, "That the Law will never make an interpretation to advance 2 private and 
todeſitoy the publick, but-always to advance the publick, - and to prevent every private, which is 
odious in Law in ſuch caſes, And therefore it is well faid in Heydons Cafe, in the Third Part of my 
Repores, The Office of Judges is alwaysto mike fach conſtruction to repreſs the miſchicf and to ad- 
vancethe remedy 3 and to repreſs ſubtill evations and inventions for the continuance of the miſchief, 
& pro privato: Commodo,” and to add force and life to the cure anid remedy, (according to the true in- 
tention andmeaning of the makers of the A, pro bono publics; ' And if itſhall be lawfull- for Ma- 
fiers and Fellows of Colledges, Deans and Chapters, &c.' to convey to the Queen with ſuch Con- 
ditions togrant toa ſubje& ; without queſtion ſuch contiruRion ſhall tend to the continuance of the 
miſchief, &- pro privato 60mmods : (And "therefore: in ' 17:Ed, 3. 59. The'Fries Carmelites, who 
then had-not any place of habitation, obtained of one Fobn 'Merite who was ſeifed of ten-Acres of 
Meadow, holden of the Biſhop of Winobefter, to-have the faid Land for a place of habitation, for' 
them; and becauſe the ſaid: Fobiz Merite, could —_— the ſaid-ten Acres tochemi by reaſon of the 
Statute of Mortmain, by covin berwixt che ſaid Foby Merite,- and the Friers Carmelites to take a- 
way the Biſhops Scignorie, which wasthe impediment 3 'The ſaid Joby Merite, to take an'evaſion 
out of the-Statute of Mortmain, granted the'faid ten Acres to the King, his Heirs and Succefſors, 
whereby the Biſhops Scignioric ſhould be extin&, to the intent that the King ſhould grant over the 
ſame to the Friers Carmelites, 'which he did accordingly 3 And becauſe it was by Covin betwixt 
them, as aforeſaid, to take away the Biſhops [Seigniory ,- It was adjudged that the ſaid Charter 
ſhould be repealed, - and that:the Fries Carmelites ſhould be diftrained to 'dcliver the Charter to be 
Cancelled. Out of which Caſe, five things were obſerved: -- 7 TER 6: 3 

T.- That he who maketh the King, who is the Fountainof Juſtice to be the Inſtrument: of fraud 
a covio, and thereupon obtaineth Letter. Patcnts, that they arc void, gui dolus circuits non 
#ollitur. / *' ES +2 IE Ever | | Gs Are L6- i $-þþ p77 

2. Ifthe King be endeavoured to be-made an Inſtrument to take away'the right of another, and 
tothat end a man attaineth Letters Patents, * that ſach/Letters Patents ſhall-be repealed. - / : © 

3- Thatalthough ſuch Covin and Fraud was not contained in the grant made to the King,butap- 
pearcth onely by advancement , yet the Patent ſhall be repealed. NOT, 

' 4+ Although the Friers Carmelites were'of a profeſſion of Religion, and had not any Houſe ofha- 
bitation before, fo that the ſame ſeemed to be a work of piety and charity to provide for the habita- 
tion of them; yet, Nox facias malum," ut inde fiat bonum. Fen 

| 5+ That ſuch Charter, fs obtained, was adjudged tobe led by the Common Law, 'and the 
like caſe was, 21 E, 46+ b6, The Maſier-and Scholars of Mertons Calc. Sce-in Brafop, in the be- 

| ginning 
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ginning of his ſecond Book. Nithil aliud poteft Rexin terris, cum ſit Dei Miniſter & Vicarius, quam 
quod dejure poteſt. And a little after, 1taque poteſt as juri ſua et, nn injurie, (and obſerve well ) 
cum fit author juris,non debet inde injuriarum naſci occaſio, unde jura naſcuntur. And the Chiet Ju- 
fiice ſaid, That it one who intendeth tofell his Land, had by fraud conveyed the ſame by Deed in- 
dented to the Queen, to the intent to deceive the purchaſor, and afterwards he ſclleth the Land to 
another for valuable conlideration, an4 maketh conveyance acccrdingly : in this caſe the purchaſor 
ſhall enjoy the Land againft the Queen, by the Statute of 27 Eliz. 4. for although the Queen is not 
Excepted, yet the Act being general, and made to ſupprels fraud, it ſhall bind the Queen. 

So if Tenant in Tail be fcifed of Land, the Remainder over in Tail or in Fee, and he in the re- 
mainder knowing that the Tenant in Tail will alien the Land, and by recovery bat the remainder 
to the intent to debar the Tenant in tail of his Birth-right and power which the Law giveth him to 
bar the remainder, and of purpoſe and intent to deceive the purchaſor granteth his remainder to the 
Queen by Deed inrolled, and afterwards Tenant in tail for valuable confideration alieneth the Land 
by a common Recovery, and dieth without Iſſue, the purchaſor ſhall enjoy the Land againſt the 
Queen, by the ſaid Statute of 23 Eliz. the words of whichare, That every conveyance,&c. made, 
&c. ſhall be deemed onely againſt ſuch purchaſor, &c. to be utterly void In which words it is to 
be obſerved. That ſuch former fraudulent conveyance miade by the ſeller himſelf , is not onely re- 
ſtrained, but generally, That every conveyance made of purpoſe and intent to deceive a purchaſor, 
ſhall be void 3 And therefore the conveyance of the remainder tothe Queen, of purpoſe and intent 
to deceive a purchaſor is directly within the words and purviewof the AR. | 

And of ſuch opinion was Popham, Chiet Juſtice, openly in the” Exchequer Chamber. And che 
faid Caſes of 17 E. 3.59 & 21 E.3.46. are fironger then this is, where the party grieved was re- 
lieved by the Common Law, forz\much as the King cannot be an inſtrument of fraud and deceit 3 
& cum ſit author juris, non debet inde injuriarum naſct occaſio, unde jura naſcuntur. See Cholmeleys 
Caſe in the Second Part of my Reports. | 

And it was ſaid, That the Law hathgivento the King a great prerogative above his Subjects, 

that where by fraud or falſe ſuggeſiion. he is deceived, that he himfelf in fuch caſcs ſhall avoid his 
own Grant, jure Regio, and the ſame appeareth, 21 E.3.47. in the Earl of Kents Cafe; and Stam- 
ford prerogative, 84. 8. | 

The ſixth reafon,' That the Statute .ath made void all Leafſes,Grants, 8&c.other then for 21 years, 
or 3 lives, whereupon the accuſtomed Rent or more is reſerved, which expreſs and demonſtrate of 

| thele two particular caſes,do excludeall others. And as toall the Cafes which have been put on the 
Other ſide, It was refolved, to 

I. That none of them do impugne any of theſe Reaſons or Grounds. Ns: 

2. That where the King hath any Prerogative, Eſtate, Right, Title or Intereſt, that by general 
words of an AQt he ſhall not be barred of them, as in theſaid cafe of reaſonable aid, the King hath an 
Eſtate and intereſt in it, and therefore the general words of the A@ of It. i. cap. 46. ſhall not ex- 
tend tcoit; , | ; 

Alſo the King hath a prerogative quod nullum tempus occurrit Regi,and therefore the getieral Acts 
of Limitations, or of Plenarty do not extend to him. [7 ers 

So the King by his Prerogative may ſue in what County he pleaſe, and of this Prerogative he is 
not barred by the general purview of the A& of Magna Charta, cap. 11., And ſo of thereft. | 

- But in the Caſe at Bar, the King is not excluded of any Right, Eſtate, Title, Intereft or Preroga- 
tive that he had before the At in the ſame Houſe 3 and therefore for all theſe Reaſons it was conclu- 
ded, That this Act of 13 Eliz. ſhould bind the Queen. | | 

Note Reader, That the general Statute of 32 H.8.cap:36. of Fines for avoiding of controverſies 
fhall bind the King, as it appeareth in the Seventh part ot my Repores, As to the number of the 
Leaſes which have been made after the Statute of 13 Eliz. by Maſters and Fellows of Colledges; 
Beans'and Chapters, Mafters of Hoſpitals; &c. Tothat it was anſwered. ' 

1. That the ſame was more ex conſueridine Clericornm, who imitated preſidents of Leaſes made 
before 13El.then of any grave advice of men learned in the Law: 

2. Multitnds errantium non parit errori patrocininm. 

3. The inconvenience is greater and doth concern more perſons, and in amore high degree in this 
partthen on the other; for in the famous Univerſities of Cambridge and 'Oxford there are 42 Col- 
ledges, beſides the Colledges of Weſtminſter, Wincheſter, of Eaton, and Greſpam. Dignitics and 
Prebends in Cathedral Chutches 400. 24. Deans and Chapters, Archdeacons, Parſonages and Vis 
carages 8803 Hoſpitals an exceeding great number ; ſo asto give to all theſe power from time to 
time for ever by a mean, or by way to alicn the poſſcefſors of the Colleges, Deans and Chapters, 
Archdeacons, Prebends, Parſonages and Vicarages, Hoſpitals, &c. which were given to Religious 
- . Pious, Charitable and publick uſes, ſhall be of greater inconvenience and conſequence then the over- 
throwing of certain Eſtates and Leaſes made after the Act of 13 Eliz. of the poſſeſſions either of 
Ecclefiaſtical perſons, or ofthe poor, originally given for the maintenance of works of piety and cha- 
rity, and now transferred to private perſons, and converted to private uſes, and the reftoring of 
thoſe poſſefſors to their original foundation or indowment. s. for the maintenance of Religion, the 
advancement ofthe Liberal Arts and Sciences, ſuſtenance of the poor, and other works of charity, 
pro bono pablico. WY 

. 4: The ſame ſhall tend to'the great prejudice of Arch-biſhops and Biſhops, for if Deans and 
Chapters ſhall have power toalien;not onely their poſſeffions,but their Cathedral Churches; where 
ſhall chenbe Carbedrs Epiſcopi ? or where ſhall be his Prebends ? qui preberent auxilium Epiſcopo, 
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\ fame force as it was before this A& 3 and that for three: cauſes, 


in conſultation for the ſuppreſſing of Herefies or Errors, and the truc ir-lirnction of men in Religicn 
and the ſpiritual worſhip of God committed to their charge,and in the cclcbration ot Divine Service, 
&c. So of Arch-deacons, &c. 

5. There never was any judicial opinion in any Court, That the Queen was nut bound by the 
Ad of 13 Eliz. but on the other fide, it was reſolved in the higheſt Court of Juſtice, That Queen _ 
Elizabeth was bound by the ſaid AR, and therefore it was r:ſolved in Parliament, holden in 43 E7. 
by Popham and Anderſon, Chief Juſtices aſſiſtants to the Lords in Parliament : That the Queen was 
bound by the ſaid A of 13E0. which 1 have reported in my Fifth Bock,in the caſe of Ecclctiaſtical 
perſons, which reſolution of the Judges, the Lords and Commons in Parliament allowed of, Anq 
therefore in the AR of Confirmations at the ſame Parliament of Grants, &c. made to the Queen, 
and of Grants made by the Queen, s. 43 Eliz. cap. 1. inthe clauſe of Grants made to the Queen, 
there is an exception in theſe words' ( other then Conveyances and Eſtates heretofore had or made 
by any Eccleliattical perſon or perſons, bodies politick or corporate, not having power or ability by 
the Laws of the Realm to make the ſame ) by which words the whole Parliament did well'approve 
of the ſaid reſolution of the Judges as to this point. : 

Alf at the Parliament holden 1 Facobi when the Biſhops Will was read to reftrain them to convey 
to the King, &c. It was moved by the moſt Reverend Arch-biſhop Fhitgift, That Deans and 
Chapters, and others having Ecclefiaſtical livings, ſhould be reſtrained and infcrted in the ſaid Bil 
alſo, as wellas Arch-biſhops and Biſhops. 

And it was again reſolved by the Juſtices affiſtants at the ſame time, That they were reſtrained by 
the Statute of 13 Eliz. to make any Conveyance to the King of any part of their poſſeſſions; and fo 
it was faid,[t had been reſolved before that time and for that cauſe they were left out of the ſaid Bill, 
concerning the diſability of Arch-biſhops and Biſhops at the ſame Parliament of 1 Fac. And of 
what Authority the reſolution of the Judges aſſiſtants in Parliament is, appeareth in 39 E.3.1 b.The 
Duke of Lancaſter and Blaxch his Wife brought a Scire facias againſt the Lady Latimer, and queſtion 
was moved concerning the abatement of the ſaid Judicial Writ. And there Thorp Chief Juttice did 
relate to the Court, That he was in Parliament whenſuch queſtion was debated, and there it was 
reſolved, That the Writ ſhoul not abate. | 

To which Chavendiſh Serjeant ſaid, My Lords, youare Judges, and we have not other Judges 
then you in this place 3 -alſo that which was reſolved in Parliament is not of Record, and if you ſhall 
adjudge that we ſhall anſwer, we will anſwer. | 

To which Thorp Chief Juſtice ( who gave the rule ) aid, We who are Judges may record it o 
ſoon at it was in writing » and that it was adjudged there, we will not judge the contrary, where- 
fore anſwer 5 upon which Book the Chief Juſtice did (irongly rely, as well for the Authority of the 
reſolution of the Judges in Parliament, as for the credit of the Report of the Judges. 

Note Reader, As it is obſerved in the Caſe of 43 E!iZ, f. 14. the ſaid At of 23 Eliz. hath been 
always conſtrued beneficially to prevent all inventions or evations againſt the true intention of the 
fameAQ as it appeareth by the divers reſolutions there reported. And alſo, That oftentimes ie 
hath been holden, That where the Statute faith Maſter and Fellows of any Colledge, be the Col- 
ledge, incorporate by the ſame name, or by the name of 'Warden and Fellows, or Warden 
and Scholars, or Warden Fellows and Scholars, or by the name of Maſter, Fellows and Scho- 
lars, or Maſter and Scholars, or Provoſt, Fellows and Scholars, or by any other name of Corpora- 
tion 3 and be the Colledge temporal for the advancement of the Liberal Arts and Sciences,or meer 
Eccleſiaſtical,or mixt, every ſuch Colledge is within the proviſion of this ACt ; the ſame Law where 
the Statute faith, Maſter or Warden of any Hoſpital,be the Hoſpital incorporated by any other name 


' Or be a ſole Corporation, or a Corporation agregate of many perſons, the Statute doth extend coall 


manner of Hoſpitals, & fic de ceteris,for this ACt hath been always taken in a favourable conſtruRi- 
ON. : 

As to the ſecond Point, it was reſolved, That the Statute of 18 El:z hath not given any force or 
effcQ to the ſaid Grant made by the Queer, but that after this Act the Grant doth remain of the 

I, This conveyance to the Queen ivout of the words of the Act of 18 Eliz.for twocaufes. 

I. Becauſe the words of the Statute are, Where ſince the 18 day of November, in the fir year of 
her Majcſtics Reign, divers and ſundry Manors, Lands, Tenements, &c, have bcen conveycd and af- 
ſured to-her Highneſs, her Heirs and Succefſors, by and from divers and ſundry perſons and bodics 
politick, as well for fatisfaQtion of great-debts and ſums of moncy,as tor the other good conlidera- 
tions ; for the perſe aſſurance, confirmation, and further ſurcty whercof,Be it enacted, That all tc- 
offments, Fines, Surrenders, Aſſurances, Conveyances and Efiates,to or from our Sovereign Lady the 
Queen her Heirs and Succeffors,by or from any perſon or perſons, bodies Politick or Corporate of any 
Manors, Lands, Tenements, for any debt, ſum or ſams of money,or other conlideration whacſoever 
ſhall Gand,&c. good,8&c. Sothat it appeareth, That onely ſuch conveyances are cſtabliſhed by this, 
AR,which are for ſatisfation of debts and ſums of money,or other good conlideration; which words 
in the Preamble are joyned to the body of the AR,for preſently after the ſame words, the Statute faith 
For the perfeR aſſurance, &c. whereof, Be it enacted. And therefore although the words are in the 
body of the Act (For any debt, ſum of money,or other conſideration whatſoever ) leaving out (Good) 
before conſideration, yet it is neceſſarily implied,not only by the ſaid connexion ot the Preamble to 
the purview, butalſois implicd in the word ( Conſideration ) For An.16.Elis.Dyer 335 b, Cou- 
lideration is deſcribed to be acauſc or occaſion meritorious, requiring a mutual recompence in Fact 
orin Law : And in aſinuch as the aid Grant to Queen Elizabeth was not for any debt,fum of money, 

: nor 
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nor other good conſideration, for this cauſe the ſaid grant was out of the words of the ſaid A& : 
And it was obſerved, that the Queen ſhould never pay the ſaid Rent reſerved upon the ſaid Grant, 
for the rent is payable only at the Feaſt of St. Michael the Archangel, and by force of thefſaid condi- 


tion which is compulſarie, the Queen ought to grant the fame over before the firſt day of April, 


or forfeit .her Eſtate. 


2. There was not only omiſſion of good confideration, but alſo an addition of an ill and- frandu-* 


lent practice, to make the Queen who was the Fountain off Juſtice, to be an infirument, and that 
compulſarily by condition ( which in truth was againſt the honour and dignity of the Queen) to 
convey the fame unto a Subje, the ſaid Benedid Spinola, and all the fame to make an evaſion ( if 
ic might be )) out of the ſaid Act of 13 Eliz. 


3. Admitting that the ſaid Grant had been for ſatisfation of debt, or other good confiderati- - 
on, yet the ſaid Act of 18 Eliz, ſhall not be extended to this caſe ; for the better apprehenſion of” 


which, and for the true underſtanding and confiruction of the faid Act, it is to know, That as to 
this purpoſe there are five kinds of diſabilities or imperfections whereby deeds or other infiruments 
ox conveyances.to the Queen may be impeached.. | 

1. In reſpe& of the diſabilities of the perſon of the Grantor. 

2, By reaſon of the nature of the thing. 

3. Of the eſtate of the Grantee. 

4+ Of the manner of the Grant, that it hath riot legal Foundation. - ; 

. 5. Inreſpecof the omiſlion of any circumſtance required by -Law; but having a'firm com- 

mencement or foundation. . | Ew 
'  Asfor the firſt, * Perſons are difabled either by Common-Law, or by Act of Parliament; ' by the 


Common-Law, as by reaſon of Infancy,profeflion, ideocy, #01 ſane memorie,coverture, &ec;AMWd of" 


theſe diſabilities by Common-Law, ſome are abſolute, as Infants or Monks, whocannotdoany thing 
ſhall bind them, but that by the Law che ſame may be in timeavoided : And ſome difabilities are ſe 
eundum- quid and not-fimpliciter; and therefore, If an Ideot, non compos mentis, femecovert;tnake' 
any conveyance, if it be not by fine or recovery they are avoidable. Soa Biſhop without-the Dean'and 
Chapter, a Parſon or Vicar without the Patron and Ordinary, a-Prebend without thei Biſhop, Dean 
and Chapter, &c. and other the like, have power to diſpole of their poſſelfions during their incum- 
bency, but not to prejudice their Succefſors, Difability by Parliamevt, as Maſters and Fellows of 
Colledges, Deans and Chapters, and others named in the AQ of 13 Eliz. and now :Arehbiſhops 
and Biſhops by the Statute of 1 Fac. cap. 3. all which arediſabled-to do any thing iprejudiceof 
their Succefſors. | | MY 135 416793 


As to the ſecond. In reſpec of the nature of the thinggranted, As if the Donee in Tail hotdeth 


of his donor by Fealty, and the donor by deed enrolled: granteth Fealty-to-che King,* thivGrant is | * 
meerly void, becauſcit is an incident inſeperableto the reverſion; as its holden in! 262f; p66: 


So if a Founder of a Colledge, &c. will grant his Founderſhip tothe King; the Grant? iswvoild'; /21-- 
though it be by deed inrolled,for that itis infeparable to:the-blood,as itisholden in tempry-H:8.:Brook; 
As to the third, in reſpec of the Efiate3 as if Tenantin Tail of Land by-deed-inrolled/grantethi 


the Land to the. Queen in Fee, it ſhall not bind the iſſue. in Tail'in reſpe& of his cftarew 3s 4 © 55 


4. As to the manner of the Grant, which hath not a legal' foundation 2s if xamaadeiſed of 


| Lands, in Fee, granteth the Land after his death/to the-Queenz/. and her- heirs and ſucceflors; ' or ſuch | 


like, whichare againſt the Rules of Law. | 2.2, {Ha 14-4 SGI» , 
5- As to the-omiffion of ſome circumſtances: As if a-man feifed of Lands in Fee,iby deed; in fa- 
tisfacRion-of a debtor ſum of money, or other good:conlideration, granteth the fame. cothe Queen, 


her Heirs and Succeſſors, and this Deed: were: never-iatolled,- here 'was-z igood beginnings) but ir» - 


wanted inrollment. 7, s ws TT The * 42s = 
Forthe firſts Itis to know, That the general words of the Act of 18:1Eliz. ſhall not emableanyPer- 

fon to make any conveyance, who;was:difabled/by the Common-Lawz As:if-an Infant had convey= 
ed Land:to the Queen by deed enrolled, the fame is noteftabliſhed by: the; faid AR; becauſe tharthe 


perſon of the Infant, during the time of his minority was utterly difabled :-Soif anJufantievy's fine; 


rothe;Queen before the ſaid Altof..18 Eliz.. and afterwards thefald At was-made, ryetthe Infant 
notwithltanding the Statute may reverſ&the fine-by: Writof Error 3 andfowas it refolyed/M. 32. & 
33Eliz,in B.R, by Wray Chicf Juſtice,andthe whole'Court in / augban's;Caſe;And thexcaſon thereof 


is proved:by the-Rule of aur old Books;s.in22:E:3.-Grown 276. :It is enatted /by the Statuteof Wet; 


$cap,12. Quodſi appellatas de felonia, ere. ſa\acquictaverit, &e. reftituanthujuſmodizappeliatores damna 
@ & yon And the. Caſe wes Thac anepycal ofidexthiwas brought | 
t 


| it 2gaintiia Monk;who-was acquit- 
d,a0d thereupon he prayed his damages according, to-the ſaid Act,but(becauſe.that the Mopk-was 


a perſon diſabled by the Common-Law:to recover-anydameges;andithe genezal words of the Actdo : 


' notenable any_perſon.who is diſabled by. the Common-Law )for this cauſe it:isthere holden, Thathe 
ſhall got have anydamages : the fame Law is there holden,: If an appeal be brought #gaitit'a ferne 
coyext:and ſhe. be acquit,ſhe ſhall not have damages,for that ſhe js diſabled by the Law toſac alone. 

It is ;enaRted by the Statute of Mertebridg.cap.6: That the Lord by Knights ſervice ſhall not loſe 


the;Ward(hip by-Feoffment made by collulion,YVernuntamen non licet es bujuſmodi feoff ator fine judicio' 


diſſeiſire; ſed brevis babeant de bujuſmodi Cuſtodia fibi reddenda ; yet if thetenant infeoffeth the Vil 
lain of the Lord upon collufion,the Lord may enter and expel him, and ſhall not be put to an Acts 
. Onaas it is- holden 33 H.6.16efor the general words of the-AQſhall not enable the Villain who is*difa- 
bled 2gainſt his Lord by the Common-Law 3 and thereforc if the Lord bringeth/anARion againſt: 
him, according to. the words of the Law, he ſhall be Enfranchized 3 2 fortiori-in the Caſe at Bar, 


RAN NAN- - «- when 


[771 


C5] 


£78] 


L9) 


$66 


_ —_ be a x 


Magdalen Colledge Cale. " Part. XI 


when the Maſter and Fellows of the ſaid Colledge are diſabled by the Act of Parliament of 13 Eljz. 
to make 2 Grant to bind their ſuccefſors, the general words of the Act of 18 Eliz. ſhall not enable 
them to make any Eſtate againſt the ſaid Act of1 3 El:z.So ita Biſhop without thetaflent of the Dean 
an4 Chapter,by Deed inrolled, had granted Lands to the Queen her heirs and ſucceffors, and atter- 
wards the Stat. of 18 Eliz. is made,this grant is not made good againſt the ſucceſſor : for the perſon 
of the Biſhop is difabled to grant the ſame without the aſſent of the Dean and Chapter to bind his 
ſucceſſor. And fo it was reſolved, 23 Eliz. as the Lord Dyer reporteth, which 1 have under his 
hand, but the ſame is left out of the Printed Book : the ſame Law of a Prebend, Parſon, &c. 

But know Reader, That therc is a difference between a general AQ, s. by or from any perſon or 
perſons, bodies Politick or Corporate, as the ſaid AG of 18 Eliz. and an Act which doth fpccitie 
and mention particular kinds of Bodies politick and corporate, as the Statute of x E. 6. cap. 4. of 
Chantries towards the end, by which it is enacted, That every Gift and Grant heretofere made to 
the late King and his heirs, or toour Soveraign Lord the King that now is, and to his heirs, by any 
Archbiſhop, Dean, Archdeacon, Treaſurer, Prebendary, &c. of any Mannors, Lands, Tenements, 
ec. toany of the ſaid Benefices, Prebends, &c. belonging, ſhall be good and eftcGual in the Law 
to all intents and purpoſts. | 

And in Paſch. 7 Eliz. between Wharton and Morley in the Exchequer, the,Caſe was, That a 
Prebend of York by Deed Indented granted parcel of the poſſcſhons of his Prebend to Hex. 8. his 
heirs and facceſfors, and although that the Deed was inrolled, and that the grant was made with- 
out afſent of the Biſhop, Dean and Chapter, That yet the faid grant was adjudged good, becauſe 
that the Prebendary was expreſly named in the Act. | 

2. If a grant hath been made to the Queen of an inſeparable incident,as of a Founder ſhip, or of 
the ſaid ſervices of the Donec in Tail, the At of 18 Eliz. ſhall never make ſuch a grant good, 
becauſe that ſuch things are not grantable. 

3. If Tenant in Tail by Deed granteth his Land to the Queen ſuch grant is made good again 
the iſſue in tail by the At of 18 El;zz. for the perſon of Tenant in, Tail is able, and he hath power 
over the Land; and ſowasjt holden in Vaughan's Caſe. But if the husband and wiſeby deed: grant 
the Land of the wife to the Queen, it is not made good by the ſaid Act to: bind the wife 
after the covertute or her heirs, for there the perſon ofa teme covert is diſabled to convey the Land, 
if it:be.not by.fine,; upon due examination z,and fo alſo. was it holdenin Vanghan's. Caſe. 

4+" When the manner and compoſition of the Deeds yoid-in Law 2s in the caſe which hath 
been put,IFf .a manſciſed of Lands in Fee by deed, for good confideration granteth- the Land after his 


—_—_— RY 
- 


- death fo the Queen her heirs and ſucceſſors,ſuch grant is not made good by the general words of the 


Act of 18 Eliz. and therewith agreeth 38 H.6.33. the Abbeſs of Syons Caſe : and the Earl of Lei- 
cefter's Caſe, Plow.Com.400. A fironger Calc than. this, is, ve malo ſunt inchoata principio, 
vixeſt ut hono peragentur exitu.. Vide 4:E.4.31. 12 H. 4. Formedon 15. 

5.. When the perſair isableyand hath power over: the Land, and the Decd is good and legal, bur 
wanteth'circumſtance, as inrollment or ith like, thereſuch Deed is eſtabliſhed, and ſuch omiſſion is 
ſupplied by the AQtot 1% Eliz: for the AQ.maketh the conveyance good, according to the intent 


and purport thereof 3 and inſfuch Caſe: the;purport: of-the Deed is luthcient cnough, although it 


was not of any effect to pals: the thing. + oo 4 | 

:i-3: The ſaid Actof 38 Eliz. may have ſome operationas this Caſe is upon the ſaid Grant tothe 
Queen, infomuch as the ſaid Dr. Kelke the Maſter of the ſaid Colledge was then aliye, and the At 
of 1 3\Eliz: hath difabled:the Maſters and:EcYows as to the fuccefiors of the ſaid Maſter. And this 
Point was iſo concluded, '@rod::ubi- quid igeneraliter conceditur, ineft bec exceptio, (i nou aliquid ſi 


contra jus faſque. | And.theaid Act of 43 Elizcap. 1. hath explained and expounded: this A of 


18 Eliz,” as it appeareth before. ah . | 
. - And noteReadcr'; That if the At of 18 Eliz. ſhall make good conveyances by.perſons diſabled, 
the ſame ſhall not make EftateseffeQtual made beforethe Adt,butſhall give liberty within ſeven years 


after tomake them, which the Statute never Intended, tfor..thereupon great prejudice and miſchief 


As to the third general point it was reſalved; That the ſaid fine and'non-claim by five years ſhould 
not. have barred thexightof the ſaid Colledge for-two cauſes. + + ve 

I+ The words of the:A@Q-of 13 Els, acc, Thatall Leaſes;Gifts,&e. conveyances and fiates,had, 
made.doneor ſuffercd by arty Maſter and*Feliows,/&e; So:thatinthe Cafe art Bar, there is,a;convey- 
ance and cate p:rmitted orſuffered by the Maficr and-Fellaws'of the faid Colledge ; and- that theſe * 
words ſhalk-notbe extended anly when the Maſter and Fellows ſuffer a regovery, &c. againli them- 
ſclves,25 party thereunto ;Þyt-generally according.to the Letter,when they ſuffer others tolevy a Fine 


. -with Proclamationzand ſuffer atſo.5:ycars.to pals without claims andalthough that theconcluſion of 


the puryjew.of the-Actis{ball be uttexlyvoid and:otnoneeffectito all intents, confiructions and pur- 


Poles, yet by-awaſtruction-it ſhall beſo taken;that theſaid finc levied with Proclaination, &c. (hall be 


void and of none effect tobdind:the-rightiof-the. Maſter and Fellows of the id houſe : and it ſhould 
have been tono-purpoſe $ohave prohibited them to bar the-vight-of their Colledges by conveyances 
made-by;the Maſter and-Fellows themſetves.zand to-have left them power by:their permiſſion,or ſuf- 
ferance,or-non-claim to. bar it;and-to thatpurpoſe theſe words,(Permitced to.ſuffered)were added. 
The ſecond Reaſon was} That:for as much as the ſaid*ettate conveyed to the. Queen was of force 
during the liſe of Dr. Kelke, then Maſter; and: that he-was alive at the time ofthe Fine levied, and 
all the Proclamationspaſſed.in bis time, -ſothat none could have made an entry or claim during his 
life ; And that Dr. Gooche within five ycars after his dcath did coter intothe aid houſe claiming the 
lame to be the right of him and his Fellows of the ſaid Colledge i for thele cauſes it was allo reſolved, 


That 
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That this entry hath avoided the fine. Vide 19 H. 8,6. StowePs Caſe Plow. Com. 374, 376. Crofts 


& HowePs Caſe Plow. Com. 538. | 

As to the fourth General point, The ſame was not thoughe worthy of any queſtion, for in as 
much as the ſaid Body Politick, in this Caſe is a body aggregate of many ; the Maſter alone cannot 
by his acceptance develt any right or intereſt, which is in him and the Fellows, or conclude him 
( chiefly the ſame being without deed) toenter into the ſaid Houſe. Vide 7 H.7,9. 9 E.4,39. 18 E: 
4, 9. Plow. Com. 91. And according to theſe Reſolutions, Judgment was given, That che Plain- 
tiff ſhould recover nothing by his Bill. 


Paſch. 13. Fac. 
Lewris Bowles Cale. 


Ewis Bowles, Eſq; brought an Action upon the Caſe upon Trover againſt Haſeldine Bury the 
younger, which began in the King's Bench, Hill. 10 Rot. 131g. and declared, That he was 
poſſeſſed of 3o Cart-loads of Timber and loſt them, and that they came to the Defendant and that 
he 20 Feb. 9 Fac. at Norton, in the County of Hertford did convert them to his own uſe 3/ and uvp-- 
on Not guilty pleaded, the Jury gave a Special Verdid to this cffedt. -_ = 
Thomas Bowles, Eſquire, Grandfather of the ſaid Lewis, was ſeized of the Mannor* of Nortox- 
bury in the faid' County in/Fee, and 1 Sept: an. 12. by Indenture, betwixt himon the one-part, and 
Wiliam Hide and Leonard Hide of the other part, in conſideration of \a Marriage to. be 'had be- 


twixt the ſaid Tho. Bowles, and Anne daughter of the*ſaid William Hide, &c. did Covenant that” 


after the ſaid marriage had and folemnized, That he the ſaid Thomas, his Heirs and Afigns would: 
ſtand ſcized of the Mannor of Nortox, to the uſe of the ſaid Thomas and Anne for the term of their 
lives without impeachment of waft, and after their deceaſe to the uſe of their firſt iſſue Male, and 
to the Heirs Males of ſuch iſſue lawtully begotten, and ſo over to the 2, 3, and 4-ifſuc Male, &e, and 
for want of ſuch iſſue,' To the uſe of the Heirs Males of the Body of the faid Thomas and Anne laws: 
fully begotten ; and for want of ſuch iſſue, to the-uſe of Thomas Boles ſon and heir of Tho; 
Bowles the Grandfather, and to the heirs males of his body begotten ; and for wantof fuchifſue;co' 
the uſe of the heirs of the body of the ſaid Thomas and "Anne lawfully begotten. 'Which marriage 
was ſolemnized accordingly, and the ſaid Thomas the Grandfather, and Anze hadiiffue Fobyr;and at-! 
terwards the ſaid Thomas the Grandfather died without iſſue on the body of Anne,bat che faid Joby; 
after whoſe death the ſaid Anne entred into the ſaid Mannor and was thereof ſeized, 'withthe fiid ze- 
mainder over as aforeſaid, and afterwards the ſaid Job» Bowles dicd,and afterwards-thefaid:Tbonras: 
the ſon conveyed by tine his remainder to the uſe of Lewis Bowles the Defendant,and Diane his: wife,” 
and the heirs males of his body 3 and the ſaid Anne fo being ſeized of the ſaid Mannor withiche xe-! 
mainder over as aforeſaid ; viz. 20 Feb, 9 Fac. a Barn parcel of the ſaid Mannor' per. vim ventorunt 
& Tempeſtat panitus ſubverſ. & ad terram dejed. fuit. And that the ſaid 30 Cart-loads of Timber 
named in the Declaration, were parcel of the ſaid Barn, and that the ſaid Timber was ſound and fic 
for building, for which the Defendant as ſervant of the faid Anne; and by her Commandment; took 
the ſaid Timber and carried the ſame out of the bounds of the Mannor to Radisl inthe ſame Count 
ty ; and afterwards the ſaid Anne, 25 Feb. g Fac. made her laſt Will; and made Rob;Orborue and' 
Leon. Hide, Knights, her Executors, and dicd,after whoſe death the Plaintiff ſeized the aid: Titmber,; 
and afteward the Defendant by the command of the ſaid Executors, converted the: ſame to his uſe; 
and if upon the whole matter the Defendant were guilty or not, the Jury pray the Opinion of 'the 
Court. And inthe Caſe two queſtions were moved: | EN Rs Te SET 3 EE 
1. If upon the whole matter the wife ſhall be Tenant in tail after poſſibility of iſſueextin@, or 

that he ſhould have the priviledge of a Tenant in tail after poſſibility;: 1;o-Jo'waſi,«&0!: | 

2. Admit that ſhe ſhall not have the priviledge, &c. If the Clauſe, -without impeachment 0 
waſt, giveth to her property in the Timber focaſt down by the Wind: -- -iv-this Cafe cighe 
points were reſolyed by. the whole Cort. | | oo Bali Pot: 26005, a! 

1. That till iſſue Thomas, the Grandfather and Arxe were ſeized of aveftate tai} executed, ſub mo- 
do, s. till the birth of the iſſue male, and then by the operation of Law the eſtates aredivided; 1. Tho 
mas and. Anne become Tenants for life, the remainder to the ifſue Male:tn Tait, the Kevertion to the 
heirs males of Thomas and Anne, the remainder over as aforeſaid; fotithe-Rtate: is: not abfotutely 
drowned, but with this implied limitation till they have iſſue male.” ' See Ehnd/tigh's Caleirthe firſt 
part of . my Reports, and Archer*s Caſe there. 1 ; NOT nc: 55 57 rom Gee 

2. ' That Tenant in Tail after poſſibility of iffue, hath a greater prefieminenceandpriviledge in 


: 


| reſpect of the quality of his eſtate, then Tenant for life; but he hath nota greater quantity:of 


eſtate than Tenant for life; in reſpe& of the quality of his cſiate, it tafteth much'of the quality of 
an cfiate in Tail out of which it is derived, and therefore, | 
T1. She ſhall not be puniſhed for Waſt. 
2, She ſhall not be driven to Atturn. gn +24 
3. Sheſhall not haveany Aid. _ : > f; 
4. Upon the Alienation.no Writ of Confimil: caſu lieth, 
$- Aſter her death no Writ of Intruſion licth. 
RXXNX A 
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6. She may joyn the mile into a Writ of Right in ſpecial manner. Temps E.1.jYſt.125.39E.3.16.31 
'E.3.4i4.35-43E-3-1+45 E.3.22.46E,3.13.27.11H.415.7H.4.10 2.4.17.42E.3.22.3E.4.11.25 H. 
6.56.10 H.6.1.13 E.2. Entre Congeable 56.28. E.3.96.26H.6.Aid 77. F.N.B.203, | | 
7. Inan A&ion brought by her ſhe {hall not name her felf Tenant for life, 1 8 E.3.27.a Womin 
brought a Cn tn vita, quod clamat tenere ad vitam, and maintained the ſame in her Count by a gife 
in ſpecial tail to her and her husband, and that the Husband is dead without iflue, and the Writ fox 
the contrariouſneſs of the Title did abate. . | 
$. Inan AQion brought againſt her, ſhe ſhall not be named Tenant for life, s, Dread tenet ad 
terminum vite.Mic.39.8 40.E1.Rot.3316.in the Common Pleas, between Veals and other plaintiffs, 
and Read defendant, in a ©xid juris clamar, and the note of the tine doth ſuppoſe that the def. tener 
ad terminum vite, and the def. demanded Oyer of the Writ, and of the note of the fine, and had it. 

The Defendant pleaded that he was ſeized in Fee, Abfque boe,that at the day of the note levied tenuir 
pro termino vite, and the Jury found thathe Held as Tenant in tail after pothibility of Ifſue extinct, 
and it was adjudged for the Defendant; for Tenant in tail after poſſibility thall not be in Judgmenc 
of Law included within a Writ or Fine, &ec. within the general allegation of a Tenant for life vide 1g 
E.3.1.b. | 

== as tothe quantity,he hath but an Eſtate for life,and therefore, If he make a Feofmment in Fee, 

it is a forfeiture of his Eftate,13 E.2. Entre Cong, 56.45E.3.22.28 E-3.96.b.27 Aſſ.60.F.N.B.1 59.59 
if Fee or Tail general deſcend or remain to Tenant in tail after poſlibility,Gec. the Fee or Eftate tail js 
exccuted, 32 E.3.age 55.50E.3.4.9E.4.17. And by the Statute of Weft. 2. he in the reverſion ſhall 
be received upon his default, 2 R.2:Reſceit 147 41E.3.12.20E.3.Reſceit 38Ed 3.33. Sce 28E.3.96. 
39E.3.16. And an exchange betwixt Tenant for life, and Tenant in tail, after pollibility is good, 
for their cfiates arc equal): | 

- 3» lt was reſolved, That-the Eftate of a Tenant in tail after poſhbilicy, ought to be a remain and 
r:(idue of an Eſtate tail,and that by the AR of Gad,and not by the limitation of the party,ex diſpoſtti- 
one legia, and not ex provifione hominis :- And therefore if a man who hath a gift in tail upon condi- 
tion, That if he do fuch an AR;that he ſhall have bue for life, he is not Tenant in tail after.poſliibilicy 
of Iſſue emtin&;for the ſarneis ex proviſione haminis,and net ex diſpoſitions legir;but it ought to be the 
remainandircfidueof an Eftate tail.and that by the Act of God and of the Laws . chat by the death 
of the Dones without Iffac, Lis: 6.Po#.& Stud.612,H.4.17:26.H.6.4id 77. Tenants in fpecial tail 
recaver itr Aſſile;-and afterwardsone diecth'withou Iſſac, and! after wards he who ſarviveth ( whois 
Tenant intailafter poſſibility) is difſciſed again,he ſhall have 2 redifſeiſin,for it is the ſame Free-hold 
he had:before,for the fame is parcel of the Eſtate tail. And becauſe theWife in the caſe at Bar had the 
Eftate for life by limitation of the party ,and the Eſtate which ſhe hath in the remainder, s. of the Te- 
nant.intaitafterpoſſaionzwas not a larger Eſtate in quantity,and becauſe it cannot drown the Eſtate 
fortifcas:hatirbeersfaid before;for this cauſe the Wite was not Tenant in tail after poſſibility. 

-.44 It wasrefolved; Thatiin this caſe the Wife ſhould have the priviledge ofa Tenant in tail after 
poſhbilicy;@r-the inheritance which was ofice inher : For now when obs the Iſſuc male is dead, 
the priviledgewhich ſhe hath inreſpe& of the Inheritance which was in hes in remainder ſhall not be 
Joſt, Adtherais no queſtion but that a Woman may be Tenant in tail after poſſibility, as well of a re 
mainder as-6f aPoſſetlion ;' arid therefore-if a:Leaſe be made for life,” the remainder to Hausband and 
Wife iniſpeciabrail,the' Husband dyeth without Ifſac,now'iis the Wife Tenant in tail after poffibility 
of this remeinder;and if the Tenant for life ſurrendreth to her,as he may (for the life of him inthe 
remainder-is higher thenthelife ofanother } riow is ſhe Tenant in tail after poſſibilicy in poſſeſſion. 
And like:tatbivcalojifthe Father be tnfeoffed to him and his Heirs wich warranty,and the Father en- 
ſroffeth e>h&Son;&c.and dicth,in this cafe'the Son-although he hath the Land by purchaſe,yet he ſhall 
take the: warzanty as\Heip,ſor-he cannot vouch! as affiguce;' and the warranty betwixt thc Father and 


him is loſtas tisadjedped in 43 £.3,23. So herezalthoughrthe Wife cannot claim the Eſtate of a te- 
ant in tailaffer poſſibility ;yet ſhe may claim'the priviledge and benefit of it 

And it was refolved, That Tenant in ſpecial tailat the Common Law had a limited Fee-fimple; 
and when their E ſtace was:tharged by the Seatute'of Donis, Ste. yet there was not any change of their 
intereſt in doing of Weſt, -So when by the death of the one Donee without Iflue the Eſtate is changed 
yet the-ptoven to commitwalty 40d toconvertthe fametohis own uſc,is not altered nor changed for 
the inharitaricewhiitis was dnceds him, Vide F6k.2. Facobi Ret.229.imter Brooke & Rogers inthe Com- 
mon Pleas. Ifa Timber Tree becorpe arida, ficca, non portaus frufins nec foliain eſtate, uet exi- 
ſtews mp ne : yer beciuſe ifiwas once aninheritance, no Tithes ſhall be paid of it; fo that che 
quality dodiramain; althoughthe ſtate of the Tree be altered: 2 FEB. 

- $.. /FbatifDanant for Tigiol years, . curtech Timber, or pulleth down the Houſes, the Leffor ſhall 
havetbeTimbet;-andbecauſothat this point was reſolved in this Court; upon aſolemn argument 
in Liferdzicale) Feet \nake the ſhorter report of it. nl In 
- 1. It is apparent in reaſon, That the Lefſee had them-but as things annexed.to the Soil,and there- 
fore it ſhall brabfurd inievaſin;/ that: when! by! this At aytiwrong he ſevercth them from the Land, 
that he ſhallgainggreateriprbperty in-thetn, -then he HaÞBy the Leaſe, ; | 
© 2: It swithour:queſtion(as it is reſolved in the faid caſe) -That the Leſfor hath the general ow- 
ner-{hip and right of inheritance in the Hquſes and Timber-Trees ; and that the Lefſee hath but a 
particular intereſt, and therefore if they be overthrown by the Leffce or any other , or by Wind or 
TempeR, or by any other means diſjoyned from the Inheritance. The Leffor (hall have chem in 


reſpect of his general ownerſhip, and becauſe they were his Inheritance, 


n And 
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And as to th- :«{olutions in Herlakendens Caſe in the fourth part of my Reports, they were afirm- 
ed tor good Lawand Pagers Caſe in the tifth part of my Keports.For although he cannot puniſh rhem 
in an Action of Waltat the Common Law becauſe it was his own A&;and in his Leaſe hehathnor 
made provition by Covenant or Conditions yet the Inheritance and general ownerſhip doth remain 
in the Leſfor,and the Leſſee (as hath been ſaid) hath but a ſpecial intcreſt in the Houſes and Timber- 
Trees fo long as they be annexed to the Land; and the ſameappcareth by the Statute of Marteb+idge; 
c.23. Item firmarii vaſtum,&c.non facinnt, neſt ſpecialem inde habuerint cohteſſionem per ſcriptum con- 
ventionis mentionem faciens quod hoe facere peſſint. By which it appeareth, That the Leſſees for lives 
or years, could not rightfully cut down Trees, or overturn the Houſcs'if not by grant of the Leſſor 
made to them.In which it wasalſo obſerved, That at the time ofthe making of the ſame AR, the faid 
Clauſe ot (without impeachment of Waſt) was inuſe, which proveth that the ſame was touch put 
poſe that the Leſſee might commit Waft,and diſpoſe it to his own uſe, which he could not do with- 
out ſuch a Clauſe. | | &: ea AREAS 65, 
| 3. Every Leſſee for life and years ought by the Law do fealty upon Oath, and it ſhalt be againſt 
his Oath to waſt the Houſes and Timber-Trees. :Þ DOS CEOIESETS 
And note Reader,upon this Stature of Marlebridge lieth properly a prohibition of Waſtagaibſt the 


Leſſee for life,and Lefſſce for years,to prohibite them that they did not waſt before any waft wzs tbne; 
as it was againſt Tenant in Dower, and Tenant by the cOurtekic at the Common Law. Vide Brat.-3 16. 
the Jugdment in Waſi at the Common Law. Tenant in Dower,or by the Curteſie had as high an E- 
ſtate as Leſſee for Life 3 and it appeareth that it was not Iawfull for Tenant by-the Courtefie or in 
Dower todo waſi; Ergo no more for Tenant for life : The onely difference-was, That a Prohibition 
of walt lay againſt Tenant in Dower,and by the courteſie at the Common Law , and not agatolt the 
Leſſees till the ſaid Statute of Marl.And to prove what intereſt the Leſſre for life hath ini the Trets at 
the Common Law,it appearcth by Brafion (who wrote before the Statute of Gloe? ) * Tibi4tratÞ te 


aſſiſa nove diſ.c.4.217.$i quis vatum fecerit,vel deſtruttionem intenemento quot tenet ad vitam ſuam,int + 


eo quod modum excedit & rationem,cam tantum conceditur ei rationabile eftoviam,facit trauſgreſſiouem, 
& fi talis impediatur,ille tenens aſſiſam non habebit,intentio tals liberabit 2 diſſeiſind,quia in eo quod te- 
vens abutitur male utendo,& debitum uſum & modum debitum excedende,non poreſt dicere qittd diſſei- 
fitus eft,quia tantim rationabilis uſus ei concediter , which proveth dire&ly, That it was a wtong in 
the Lefſce for liſe to do Waſt,or deſiruction at the Common Law. eb, 


And it was reſolved, That if a Houſe fall down by Wind inthe timie of the Leſſee for lift or years; 
or in the time of the Tenant in Dower,ot by the Courteſie, &c. that ſuch patticuſar Teinants have } 
ſpecial property in the Timber to build again the like Houle as the other was for his habitation: AS 
it they cut down a Tree for reparations, they have a ſpecial property to that patpoſein it, and there- 
with agreeth 44E..3. 5.44E:3.44-29E.3-3.10E.4.3.But the ſaid particular Tehnantscannvr give awiy 


or ſell theTree ſo cut down;And therefore Lit. 15.holdeth. That ifI mg” em toanother to thanvure 
his Land, he hath a ſpecial property in them to that purpoſe; and in ſuch calc, if he killt emma pe- 
neral Aion of treſpaſs lyeth againſt him.Sce 11H.4.17 & 33. CR a eh, a Eg 
6: The preheminence and priviledge which the Law givech to Houſes which are for mens habita- 
tion was obſerved. 2 FO ETSY MED 
1.A Houſe ought to have the priority and precedency ina precipe quod reddat before Moddow Pa- 
ſture, Wood, &c. F.X,B.2.&c.for his houſe is hisCaftle,&* domns ſua oft unicuigque tatiſinumn refuginm. 
2. The Houſe ofa man hatha priviledge to. proteCt him againſt arreſts by proceſs of 'Law'4t the 
ſait of a Subje&t, See Semaine? Cale iv the fifth patt of my Reports. 06s; 
3. Priviledges againſt the Kings Prerogative, For it was tdfolved by all the Judges M.' 4," Picb®: 
That thoſe who digg for Salt-peter, ſhall not digg in a mans dwelling Heuſe withour his - fot 
| then he, his Wife and Children cannot be in fatety in the night, nor his goods ini his houfe-kepe 
from Thicves and other mif-doers. ASEPTIC TS 
4+ For he who killeth one ſe defendendo, or a Thief who would rob one, in the Fenway by [ne 
Common Law ſhall forfeit his goods,. but he who would rob him and ſpoil him in his Houle; 
forſeit nothing, 3 E.3.Corone 230.& 26, Af. 23.0% VS DENSE, 


5. If there be two joynt Tenants of a de yore Arrable Land,the otic hath hs remedy 2gatiift the 


other to encloſe, or for reparatiotis for ſafegard of the Wood,qr corn, but if there be two joynt tebants 
ofa Houſe the one ſhall have a Writ de reparatione facieuds, againſt the other; atid the words bf rhe 
Writ are ad reperationem & ſuſtentationent ejuſdem domus tenerur,F.N.B.137,0.6. Ita niati bein his 
Houſe,and heareth that others will come to his Houſe to beat him,he may call together his fricnds, - 
&c.into his Houſe to aid him;id fafety of his perſon;for as it hath been aid, A mans Houſe is his Cattle 
ard his defence,and where he properly. oughe to retnain:but ifa mah be threatned that if' He'cotnecky 
toſuch a fair or market that hc ſhall be beateri,in that caſe he cannot take ſach Aſſembly, but dCvughe 
fo have his remedy by ſurety of the Peace, 21 H.7.39.b. _— gr iSine. nah 
7. The clauſe of ( without impeacbment of waſt ) giveth power to the Leſſee which ſhall: pro- 
duce an Intereſt in himſe}f if he execute his power during the privity of his Eſtate, and therefdtc'to 
exatnine the ſame in reaſon. BE 4 ear 
1. Theſe words abſque inpefitione vaſti,arcas much as to ſay,without any demand for the waſt, for 
impetitio'is derived from inand peto,and petereis to demand;and petitio is a demand,and ne intperit#s 
oe is without any manuer ofdemand or impeachment 3 Then this word(deimand) is of a large'tx- 
tent, for if a man diſſciſe me of my Land,or taketh my goods, if Ireleaſe to him all ations, yet-1 may 
enter into the Land,or take my goods,as Lit.holdeth,n9.and therewith agrecth 19 ſſ. 3.19.b.6.4.21 
8.7.23.307.3.19-for by the relcaſe of the Aion, theright or intereſt is not releaſed, but if in ſuch 
| Calc 
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caſe Lreleaſe all demands)lt ſhall barr me, not only of my Action, but alſo of my entry and ſciſure, 
and of the right of my Land, and of the propcrty of my: Goods as it was relolved in Chanceys Cafe ' 
34 H.8 Br.Keleaſes 90.2 H.7.6.The King maketh one Sheriff ſine compnto, thereby he thall have the 
revenues which belong to his Office to Colle to his own ule. But it the word had been abſque impe- 
1:tione vaſti per aliquod devaſio,then the Action onely (hall be diſcharged,and not the property in the 
Trees,but that the Leſſor after the cutting of them might ſciſe chem. And this diffzrence appeareth 
in 3 E.44. in Walter /dles Caſe, where a Leaſe was made without to be impeached, or impleaded for 
VN alt, upon which it was colle&ed that theſe words (without to be impleaded ) without theſe wordg 
(without to be impleaded for Walt) were not (uthcient to bar the Leſſor of his property ; and thie 
if the Leſſor had granted that the Leſſce mightdo Waſt , he thereby hath power not only to dg 
Waſt, but alſo toconvert the ſame to his own ule, and the words of the ſaid Act of Marlebridge, and 
the Statute of prerogativa Regis c.16 prove the ſame,where it is ſaid, That the Ring (hall have annum 
diem,& vaſtum,s.which is as much as to ſay,that the ſhall have the Trees, &c. at his own difpolition. 

z.It was ſaid,that the continual and conſtant opinion of all ages are, That theſe words gave power 
fothe Leſſee to do Wali to his own uſe, and it ſhall be dangerous now to recede from it ; and as it 
is ſaid in 38 E.3.1.by the Judges (fo we ſay in this Caſe) we will not change the Law which hath 
been always uſed; and it is well ſaid in 2 H.4-18.It is better that there ſhould be a defect, then that 
the Law ſhould be changed ; and the opinion of Fray Chief Jullice, and Manwpood in Herlakendens 
Caſe was not Judicial but prima facie upon an arbitrement without any argument, and perhaps upon 
fight of the book of 27 H.6.1Vaſte 8. And therefore although the Chict Juttice argued in this Cale, a- 


; gainſt their opinions, yet it was with great reverence to them,ſaying with Ariſtotle in the like caſe, A- 


micus Plato,amicus Socrates,ſed magis amicaveritas, And Dui non libere veritatem pronunciat, proditor 
veritatis eft.And the truth of this Caſe appeareth by Littleton in his Chapter of Conditions,83. where 
he putteth this Caſe, If a Feoffment be made upon condition, That the Feoffze ſhall give the Land co 
the Feoffor,and to the Wife of the Feoffor, To have and to hold to them and to their Heirs of their 
two bodics begotten, the remainder to the right Heirs of the Feoffor 3 in that caſe it the Husband 
dieth liaving the Wife before any Eſtate in tail made to them, 5. to Leaſe the Land to the Wife for 
term of her lite, without impeachment of Waſi, the remainder to the Heirs of her body; or her and 
her Husbands begotteo,the remainder to the right Heirs of the Husband 3 and the cauſe where fore 
the Leaſe (ſhall be made in this caſe to the Wife without impeachment of Waſt,is (as Lit. there ſaith) 
becauſe that the condition is, That the Eſtate (hall be to the Husband and his Wife in tail,and if ſuch 
Eſtate had beer made, . then after the death of the Husband ſhe had had an Eſtate in tajl,which Eſtate 
was without impeachment of Waſt, and ſoit is reaſon that as near as a man cando, an Eſtate be made 
according to the intents. of the Condition, which Cale direQly in the point proveth, That Tenanc 
for life without impeachment of Waſt, hath as great a power to do Waſt and to convert the ſame 
at his own pleaſure,as the Tenant in tail had, 
_ That theſe word, Without impeachment of Waſt, are ſufficient word®to give the Tenant for life 
ſuch a power. See 2 H.4.5-And the Lord Cromwels Calc in the ſecond part of my Reports. 

. And for this Clauſe, - (. without impeachment of Waſt ) 3 E.3.44-8 E.3-34.39. 24 E.3.32.43 E, 
3-5. 5 H.5.8. 27 H.6.Waſt.8. 4E.4.36.20 H.7.10.28 H,8. Dyer 10. And fo the Queen in the faid 
Book of 27: H.6.well reſolved. And ſee the opinion of Sz#tbam in abridging the ſaid book againſt ir, 

- Buttche id priviledge of ( without impeachment of Waſt }) is afnexed to the privity of Eltate, 
3 E:44.by Shardand Stone. +4 ab _ 

If one-who bath a particular Eſtate without impeachment of Walt, change his Eſtate, helooſeth 
his advantage,s H.59. If a man make a Leaſe for years, without imp:achment of Waſt, and after- 
wards he; conferreth'the Land to him for life,now he ſhall be charged in Waſt, 28 H.8.Dyer 10.” 

Ifa Leafe be made for the term of anothers life, without impeachment of Waſt, the remainder to 
himſelf for his own lifc,he is puniſhable for Waft, for the fuſt Eſtate is gone and drowned. Soofa 

. It was adjudged in Ewexs Caſe Mich.29.Eliz.That where Tenant in tail, after poſſibility of Iſuc 
granted over his Eſtate,that the Grantee was driven ina Quid juris clamat to atturn, for by the Af 


' ignment the priviledge is loſt ; and that Judgment was given in the Kings Bench,ina Writ of Error 


And therewith agreeth 27. H.6. Aid in Statham Vide 29 E.3.1.6b.The Heir at the Comman Law had a 
peo eaioh tf Waſt againſt Tenant in Dower, but if the Heir grant over the reverſion, his Grantee 
ſhall not have a prohidition of Waſt; for it appearcth in the Regiſter 72 that ſuch Aſſignee in an 
ation of Waſt againſt Tenant in Dower ſhall recite the Statute of Glowceſt. Ergo, he ſhall not have a 
brobipicigo of , at the Common Law, for then he ſhould not recite the Statute. Sec F.N.B. 14 H. 
4+3-SH5.17-6. .. ...... . | aa Fg. | 

| Lofly © was reſolved, That the ſaid Woman by forceof the ſaid Clauſe of ( without impeach- 
ment of Waſt ) had ſuch a power and priviledge, _That though in the Caſe at Bar no Waſi be done, 
becauſe the Houſe. was overthrown by force of, Wind without her fault 3 yet the ſhall have the Tim- 
ber which was parcel ofthe Houſe, and alſo the Timber Trees which are blown down with the Wind 
and when they are ſevered from the Tnhericance cither by the AR of the party, or of the Law, and 
become. Chattels,the whole property of them is in the Tenant for life, by force of the ſaid Clauſe of 
without impeachment of Waſt.And for this cauſe Judgment was given by all the Juſtices, That the 
Plaintiff #ibil coperet per billam. \ | 
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The Caſe of the Monopolics. 


Dward Darcy Eſquire, a Groom of the Chamber to Queen E7. Ercvg ht an Aticn upon 
the Caſe againti Tho. Allien Haberdaſher of Loxdon, and declared, That Queen Eliz.13 Funii, 
Ax.30, intending that her ſubjects being able men to exerciſe Husbandry, ſhould apply themſelves 
thereunto, and that they ſhould not imploy themſelves to the making of playing Cards, which had 
- not been any antient manual Occupation within this Realm 3 and that the making of ſuch a multi- 
tude of Cards, Card playing was become very frequent and chiefly amongſt Servants and Apprentices 
and poor Artificers, and to the end her Subjects might apply themſelves to more faithfull and necc(> 
ſary Trades, by her Letters Patents und the Great Seal of the ſame did grant unto Ralph Bowes E(- 
quire, full power, licenſe and authority by himſelf, his Servants,. faGors and Deputies to provide 
and buy in any parts beyond the Sea, all ſuch playing Gards as he thought good, and to bring them 
within this Realm, and to ſell and utter them within the fame z and that be, his Servants, Factors 
and Deputies,ſhould have and enjoy the whole Trade, Traffick and Merchandize of all playing Cards : 
\. And by the ſaid Letters Patents further granted to the ſaid Ralph Bowes, That the faid Kalph Bowe 
his Servants, Factors and Deputies and no other ſhould; have the making of playing Cards within the 
Realm, tohaveand to hold for twelveyears.3 and by the ſaid Letters Patents, the. Queencharged, 
and commanded, 'That no perſon or perſons beſides the ſaid. Ralpb; &c, ſhould bring any Cards 


within the Realm during thoſe twelve years; nor ſhould buy, ſell or offer tobe ſold _ within the faid-- 


Realm, within the aid cerm any playing Cards, nor ſhould make, or-cauſe to be made any playing 
Cards within the ſaid Realm, upon pain of the Queens gracious diſplcafure , and-ot 'fuch ire and 
puniſhment as Offendors in the caſe of voluntary contempt deſerve. And afterwards the: Queen 11 
Ang, An: 40 by ber Letters Patents reciting the former grants made to Ra/pb Bower, granted the 
Plaintiff, his Executors, Adminiſtrators and their Deputies, the ſame Priviledges, Authoricies;and 
other the ſaid premiſles for one and twenty years after 'thz end of the former time, rendring to the 


Queen one hundred marks per annum; and turther granted tohima Seal for to mark the Cards. And 
further declared, That after the end of twelve years, 5. 30 Fzuii 40. Eliz. the Plaintiff cauſed to 
be made four hundred Grofles of Cards for the neceſlary uſes of the :Subjects,. ito be fold within this 


' Realm,and had ſpent in the making of them 5000 /. and that the Defendant knowing the faid Grant 
"and Prohibition in the Plaintiffs Letters Patcars, and others the premiſles,, 15 Martiiqq Elizewith-" 
out the Queens Licenſe or the Plaintiffs, &c. at Weſftminfer, did. cauſe cighty Groſles of playing: 
Cards to be made, and-as well thoſe, as one hundred other Grofles of playing Cards; of-which maz 
' ny were made within the Realm, or brought within the Realm by the Plaintiff, -or bis--Sexvants, 
Factors or Deputies, &c. not marked with his Seal , he had imported within the' Realm, 'and had 
fold and uttered them to ſundry perſons unknown, and ſhewed ſorne in certain,for which the Phintiif 
could not utter his playing Cards, &c.. Contra formam predit? literar? patentinm, & in contemptuns 
difie Domine Regine, whereby the Plaintiff was dilabled to pay. the Farm Rent, tothe: Plaintiffs 
| damages. « wh $5 
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The Defendant, beſides to onehatf Groſs, pleaded, -Not-Guilty. and as to-that he pleaded, _ | 


' That the City of London, is an anticnt Clty, and within the ſame, time out of mind, chere hath 
beena Society of Haberdaſbers ; and that within the ſaid City there wasa-Cuſtom, Qnod queliber 
perſous de Societate illa, -uſus fuit & conſuevit emere, vendere, & libere merchaydizare omnem rem & 
omnes # merchandizabiles infra boc Regnum Anglie de quocungue, vel. quibuſcunque- perſanis, &c. 
And pleaded, That he was a Free-man of the City,aud of that Society,and ſold the faid-half:Grofs of 
' Playing Cards z being made within the Realm, &c. as it was lawlull-for him-todo3:;ppon-which 
the Plaintiff did demur'in Law. We +8867 2011 50 504633268 1- <> 
And.this Caſe was argued at the Bar by Dodderidge, Faller, Fleming, Solicitor;and Coke Atturney 
Genegal for the Plaintiff. .. And by George Crook, ' Altbajs and Tanfield for the'Defendane) Andin 
this Caſc two general queſtions were moved and argued at the Bar, ariting upon two diſtinct Grants 
in the ſaid Letters Patents, z 5H E* FRE St hs "7 ie 
"7. It che ſaid Grant co the Plaintiff of the ſole making of Cards within the Realm were good os 
not, .:-- | . ay. Ms + ; : bs . £344 
_. 2. If the Licenſe or diſpenſation to have the (ole importation of Forreign Cards grantcedito the 
Plaintiff, were ayailable or not in Law. - To the bar, ' no regard was had, -becauſe it was >no'+ more. 
then the Common Law would have ſaid, and then no- ſuch particular Cuſtom ought to have been al- 
ledged, for {n bis que de jure communi de omnibus conceduntur, conſuetuds alicujus patrie wel Joci. 
non eſt alleganda, and therewith agreeth # E.4.5. &c; Andalthongh the bar was hold@-ſuperflu- 
ous, ,yct it.(hall not turn#the Defendant foany prejudice,but that he may well take the advantageot” 
the inſuthciency of the Count. X ee bhi © ISLIP 
As tothe firſt queſtion it:was argued on the Plaintiffs fide, That the faid Grant of the ſole makipg 
of playing Cards within the Realm was good for three cauſes. 'E 27 303 {Eon rt: 
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I. Becauſe the ſaid playing Cards were not any merchandize, or thing concerning Trade of any 
neceſſary uſe, but things of vanity, and the occation of expence of time, walting of Patrimonies,and 
of the livings of *!; the loſs ot the ſervice and work of Servants, cauſes of want, which is the 
mother of wo and perdition, and therefore it belongeth to the Queen ( who is Parens patrie, & pa- 
terfamilias totius regni, and as it is ſaid in 20 H.7.,fol.q. Capitalis Fuſticiarius Anglie ) to take away 
the great abuſe, and to take order for the moderate and convenient ulc of them. 

2. In matters of recreation and pleaſure the Queen hath a Prerogative given her by the Law 
take ſuch order for ſuch moderate uſe of them as thall ſeem good to her. | 

3. The Queen inregard of the great abuſc of them, and in regard of the deceit of | the ſubjcRs by 
reaſon of them might utterly ſuppreſs them, and therefore by conſequence without injury to any one, 
ſhe might moderate and ſuffer them at her pleaſure. And the reaſon of-the Law which giveth to che 
King theſe Prerogatives in matters of recreation and pleaſure was, becauſe the greateſt part of men 
are ready to 'excecd in them.” : And upon theſe grounds divers Caſes were Put; 5, That no Sub. 
je can make a Park, Chaſe or Warren within his own Land for his recreation or his pleaſure with- 
out the King Grant or Licenſes. and ifhe do it of his own head ina zo warranto, they (ball be ſci- 
ſed into the Kings hands, as it is holden in.3 E.2. 4ttion ſwr le Statuie Br. 48 & 3OE. 3. Kor. Pat. 
The King grantcd to another all the wild Swans betwixt London Bridge and Oxford, 

As to the ſecond. It was argued, and ſtrongly urged, That the Queey by her Prerogative may 
diſpenſe with a penal Law, when the forfeiture is popular, or given to the King. And che fortci- 
cure given by the Statute of 3 E.q.cap.5. in calc of bringivg in ot Cardsis pop .lar, 2 #4.7.6:6. ix H, 


' 2.11. 23H.7.8, 2R.3.12. Plow.Com.go2.6Eliz.Dyer'223.13 E1.393. 18Eliz.Dyer 352. 33H-8.Dyer 


.3. Releaſe 36.43 Afſ. Phag. 5E.3:29-2E.3-6. & 7.F.N.B. 211.b. 
 Asto the firſt, it was arguedby the Defendants Countel, and reſolved by Popham Chief Juſtice, . 
and the whole Court, That the' faid Grant to the Plaintiff of che fole making of- Cards within the 
Realm was void; and thac fox two caulſcs.. 7 | 
' 1. The ſame is a Monopoly,and againſt.the: Common Law. 
2. That itis againſt divers Acs ot Parliament. ' ve £1 
| Againſt the Common Law, for.four Cauſes, MAE RIG 
1. All Trades, as wcll Mcchanical, as others, - which avoid idleneſs (the bane of the:Common- 
wealth } andexerciſe men.and youths in labour. far the:maintenance of them and their Families, and. 
for the increaſe of their livings, to ſerve the Queen if need be , were protitable: for the Common- 


52.11H.4.76. 13E 


wealth: _ And therefore the Grant tothe Plaintiff to have::theuole- making of them is againlt the 


Common Law, and tbe beaceficand liberty of the SubjeCts:3: and therewith agreeth Foteſcene in lau- 


dibus Legum Anglie cap, 26. Anda Calc was adjudged.inthis Court in an Action of Treſpaſs, be-- 


tween Davenant and Hurdis Trin. 41 Eliz. Rot, 92. where the: Cale was, That the Company of 
Merchant Taylors in London having power by: Charter to make Ordinances for the better rule and 
"ink ry of the Company, - made.an Ordinance, That every. Brother of 'the fame Society who 


uld putany Cloth' to be drefled: by any Cloth-worker: not being a+ Brother of the fame So-: 
* Cicty, - ſhould expoſe one half of his:Cloths.to any. Brother of the ſame Society, who cxerciſcd-the 
Art of a Cloth-worker, . upon pain offorfciting tenſhillings, &c. and to diſirein for itz and it was- 
adjudged, That that Ordinance, -although-it hal. the countenance: of: a*Charter, was againſt the- 

Common Law, becauſe it was againſt the liberty of the SubjeR ; foxevery Subje& by the Law hach 


freedom and liberty. to puthis Cloth to be drefſed by. what Cloth-worker he- pleaſtth, and: cannot 


be reſtrained to certain perſons, for that in effe (hall be a Monopoly 3 and therefore ſuch Ordinance 
. by colourofa Charter, or any. grant by Charter taſucheffe@ ſhall be void; 


2: The ſole Trade ofany. Mechanical Axtifice, or any other:Monopoly.is.not only-a damage and 
prejudice to thoſe who:exerciſe the ſame Trade,  butalſa toll otherSubjects,for the end of all theſe 


- Monopolics is. for the private gain of the Patentces.zand although proviſionsand cautions be added to 


moderate them, yet res profetto ſtlta eſt nequitie modus:; -it-is-meer folly. to-think- that-ther&js any 
meaſure in miſchicfor wickedneſs; .. And therefore there: arc :three inleperable incidents to every 
Monopoly againſt the Commonwealth... :, -: .. =: + | 


1. That the price of the ſaid Commodity ſhall be raiſed, for he who haththe ſole ſelling of oy 
Commodity: may: make tlic price as he pletſeth. And:this word, Monopoly isſaid; 'Cum nnns ſo- 


 Inr-aliquod genns mencotare. wniverſum emit,.. pretium adſunmilibitumſtatueni, And the Poet aith. 
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Omnia Caſtor emit, - fic fit ut omnia veudat. 
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And it appezreth by the Writ of Ad quod damnum.F.N.B.222. That if every Gift or. Grant of the 
King hath this'Condition,'eicher exprefly or tacieely arivexcd toit, Ira fuod: patria-peri donationem 
illam magiz ſolitonon onercticr ſen gravetwre' . And therefore every, Grantmadein;prievance and pre» 
judice of the SubjeRis void ; and 13 4.4-14. theiogs Graptiwhich tendeth to the charge and pre- 
judiceof the Subjeftisyold. tn th ant 
The ſccofid incident toa:Monopoly:is;:: That after.a Monopoly granted, the Commodity is not 
ſo gogdand merchantableavit was before: 3. for the-Pateatco\having the (olvtrade, regardeth only 
his private, and not the publick Weal. c: EO OS Yncy IE 
3. This fame leadcth to the impoveriſhing ofdivers Aitificers.and other, : who before by labor of 
their hands in their Art or Trade had kept themſelves and their Families; whonow of neceflicy.thall 
be conſtrained to live in idlcnels and beggary Vide Forteſene #biſupra. And the Common Law in 
this Point agreeth with the equity of the Law of God, as it appcarcth in Dewt. Cap. 24. ver. 6. Nor 
.* | :> aecipies 
*. | 


es 


Part. XL. T he Cale of Monopolies, 


573. 


CE 


accipies loco pignoris inferiorem & ſuperiorem molam, quia animam ſnam appoſuit fibiz You ſhall not 
take in pledg 'the neather and upper Mill-ſtone, tor the fame is his lite z by "which it ap- 
pearcth, That every Mans Trade doth maintain his life, and therefore he ought not to be 
deprived or diſpeiſſificd of it, no more then of his life. And the fame allo agrecth with 
the Civil Law, For we read in Juftiniam, Monopalia non eſſe interomittenda ,' quoniam non ad 
commod.cem keipublice fed ad labem detrimentaque pertinent, Monopolia interdixerunt teges Ct- 
viles cap. de Monopoliis lege unica.Leno imperator ſtatuit, ut exercentes Monopolia honis omnibus ſp9g- 
liarentur. Adjecit Zeno,Ipſa reſcripta imperialia non eſſe andienda, fi cuiquam Monopolia concedant. 
3. The Quzen was deceived in her grant, tor the Queen as by the preamble appeareth,; intend- 
ed the ſame to be for the weal publick, and it ſhall be imployed for the private good of the 
Parentee ; alſo the Queen meanc that the abuſe thould be taken away, which ſhall never be by this 
Patent, but rather ſhall the abuſe of it be encreafed tor the private benctit of the Patentee, and there- 
fore, as itis ſaid in 21 E. 3.46. in thc Eaxl of Kents Cafe this grant is void jure Regio., 
. This grant is of this tirlt impretſion, for no ſuch was ever feen to paſs under the peat Seal of 
England betore the time, and theretore itis a dang-rous innovation as well without any prehident 
or example as without authority of Law, or reaſon. And it was obſerved that this grant'to the 
Plaintiff was made for twenty one years, fo that. his Executor, Adminiſtrators, Wife or Children, 
or others inexpert in the Art and Trade ſhould have this Monopoly. © And it cannot be intended, 
that Edward Darcy Eſquire, and Groom of the Queens Privy Chamber hath. any skill in this Mc 
chanical trade in making of Cards, and then it was ſaid, that the Patent made tohim was void; for 
fo forbid others to make Cards who have the art and kill, and to give him the only making of them 
who hath no skil to make them, ſhall make the Patent utterly void. Videg E.4.5. And although 
the grant doth extend to his D:puties, and it may be ſaid, he may appoint D:puties who ſhall be 
expert; yetit the Grantce himſclt be unexpert, and the grant be void as'to him, heTannot make a- 
ny Deputy to ſupply his room, quia quod per me #on poſſum, nec peralium. And asto that which 
hath been ſaid, that playing Cards is a vanity, it is true, if it be abuſed, but the making of them is 
no pleaſure, but labour and pains. And it is true that none can make a Park, - Chaſe or Warren, 
without the Kings licence, tor that were quodam modo to appropriate thoſe which are fere nature, 
& nulius in bonis to himſelf, and to reſtrain them of their natural liberty, which he cannot do wich- 
out the Kings licenſe 3 but for hawking, hunting, &c. which are matters of paſtime, pleaſure, and 
recreation, there ncedeth not any licenſe, but every one may in his own Land uſe them at his plea- 
ſure without any reliraint to be made, if not by Parliament, as appeareth by the Statutes of 11 H.7. 
cap. 17. 23 Elis, cap.10. 3 Jacobi cap.13. And it is evident by the preamble of 'the faid Ae of 
3 E. 4. That the bringing in of forrcign Cards was forbidden at the grievous complaintof the 
poor Artificers Cardmakers, - who were not able to live of their Trades, if foaxreign Cards ſhould be 
brought in, as appeareth by the preamble 3 By which it appeareth, That the ſaid. A& provideth 
remedy for the maintenance of the Trade of making of Cards, for almuch as the ſame doth maintain 
divers families by their labour and-indufiry. And the like AR is made 1 H. 3. cap. 12.And there- 
fore it was reſolved,that the Queen could not ſuppreſs the making of Cards within the Reatm;, no 
more then the making of Dice, Bowles, Balls, Hawks-hoods, Bclls, Lewers, Dog-couples and othes 
like, which are works of labour and art, although they ſhall be for pleaſure, tecreztion and paſtime 
and they cannot be ſuppreſfed, if not by Parliament, nora man relirained to'ule any trade'but by 
Parliament. 37 E.3.cap.16.5. Eliz.cap.q4. And the playing at Dice and Cards is not forbidden by the 
Common Law,as appeareth M, 9.E4.Dyer 154. ( It not that ſome be deeeived by falſe Dice or Cards, 
and therc he who is deceived,ſhall bave an Aftionupon his Caſe to the deceit Jand playing at Cards, 
Dice,&c. is not malum in ſe, for then the Queen ſhould not ſuffer, nor licenſe the ſame to be'done; 
And where King £.3+ io the 39 year of his rcign commandeth the exercite of ſhooting and artillery, 
and forbiddeth the exerciſe of caſting of ſiones and barrs, and the hand and toor-balls,cock-tighting, 
@+ alios Iudos vanos,as appearcth indorſ.clauſ.de An.zg F.3.uu,23. yet no effe& thereot followed, till 
divers of them were forbidden upon a penalty by divers Acts of ParliamentVide 12 R.4.cop.6.'11 Hyg. 
tep.4. 17E.4-capg 33HBcapy., Sr. 
Alfo ſuch charter of a Monopoly againſt the freedom of Trade and Traffckiis againſt divers; As 
of Parliament,s.9.E.3.c.1.& 2.Which forthe advancement of the freedom of Frade of -Traffick dorh 
extend to all vendible things, notwithſtanding any charter of franchiſe granted to the contiary, or 
uſage, or cuſtom, or judgment given thereupon 3 which chaxters ate adjudged' by the fame Parli- 
ament to be of no force,or cffe&,and made at the requeſt of Prelates, Coats Bet and Grandees of 
the Realm,to the oppretlion of the Commons. And by the Statute of 25 E.3;cap.2. It is enacted, 
that the Act of 9 E.3. ſhall be kept, holden, and maintained in all points. Andit is further thereby 
enacted,. That ifany Statute, Charter, Letters Patents, proclamation; Command, Uſage, Allowance, 
or judgment be made to the.contrary, that the ſame be utterly 'void,, Vide Magna Charts cap. 18. 
27 E.3.cop.11;&c. | 
| As to the ſecond queſtion, It was reſolved, that the diſpenſation or licence to have the ſole importa- 
tion and merchandiZing of goods(without any limitation or ſtint notwithſtanding the ſaid Adktof3 
E.g.is utterly againſt law-For it is true, That tor as much as an Ac of Parliament which generglly for- 
biddeth a ghing upon penalty which is popular,or only given to the King,may be inconvenient to di- 
vers particular perlons;in reſpec of perſon, place,time, &c. And for this caufe the Law hath given 
power to the K ing,to diſpenſe with particular perſons; Diſpenſatione mali probibitieſt de jure Domino 
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Regi conceſſa, propter impoſſibilitatem ' previdendi de omnibus particularibus.: and diſpenſatio - 


eft mali prohibiti providarelaxatio , utilitate ſeu neceſſitate penſata, - But when the wiſdom of the 
Try Parli= 
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Parliarfient hath made an A to reſtrain pro bono publico the bringing in of many foreign minu'act- 
ures, to the intent that the Subj:&s of the Realm might apply themſelves to the making of the faid 
manufactures,&c. And thereby mainfain themſelves and their family with their handy labour, Now 
for a private gain to grant the fole importation of them to one, or diverſe ( without any 
limitation) notwithſtanding the ſaid Act is a Monopoly agzinlt the Common Law, and againſt the 
end and ſcope of the fameAR,for the ſame is not to maintin and encreaſe the Jabours of theCard-mak- 
ers within the Realm, at whoſe petition the Act was made, but utterly to take away and overthrow 
thcir Trade and labours,and that without any reaſon of neccthty,or inconveniency in refp:&,of place 
or time, and ſo much the rather, becauſe it was granted inreverlion for years , . as hath been (id , 
only for the benefit of a private manzhisExecutors and Adminiſtrators for his particular commogi fy, 
and in prejudice of the Common-wealth. And King E.3. by his Letters Patents granted to one Jobs 
Peche the ſole importation of Sweet-wine into Loxd9n,and at a Parliament holden 50E,3.this grant 
was adjudged void,as appearcth 7 Ror.Parl. An.zoE.3.M.33. Alſo admit that ſuch grant or diſpen- 
ſation were good,yet the Parliament cannot maintainan Action upon the C3 ſe againſt thoſe who bring 
in any foreign Cards,but the remedy which the Act of 3E.4. in ſuch caſe giverh ought to be purſu- 
ed. And judgment was given and entred,quod querens nibil caperet per billam.. 
And note Reader,and well obſerve the glorious preamble and pretence of this odious Monopoly. 
And it is true quod Privilegia que revera ſunt in prejudicium Reipublice, magi tamen ſpecirſa babene 
fromtiſpicia, & boni publici pretextum, quam bone E legales conceſſiones, ſed pretextu liciti non dehee 
admiitti illicitum.And our Lord the King that now is in a book which he 1n zeal to the Law & Juſtice 
commanded 'to be printed A#.1610.intituled A Declaration of bis IVlajeſties pleaſure, &c. hath pub- 
liſhed, That Monopolies are things 2gainft the Laws of this Realm,and therefore exprefly commands 


that no Suitor preſume to move him to grant any of them. 
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Harles. Earl of Devonſhire, Maſter of the Ordinance general obtained of the Ring a Privy Seal . 
bearing date the lafi of OF ber, Az. 2. in theſe words, Famer by the Grace of God, &c. To 

our truſty and right well beloved, Coulin and Counſcllor Charles Earl of Devonſhire,Our Licutenant 
ef our Realm of Ireland, and Maſter of the Ordinance general, greeting, &c. For as much as we are 
given tounderſiand, that ſuch munitions as are utterly decayed and unſerviceable, have been hereto- 
tore claimed,taken,and enjoyed by the Maſter of the Ordinance for the tire being,as ſees and waifes _ 
eo themh,by reaſon or in reſpe of the ſaid Office, belonging 3 Our will and pleaſure therefore is,and 
we do hereby give unto you full power and authority,that you may at your pleaſure reccive and take 


out of the Store within the Tower of London,all fuch broken and other unſerviceable Iron, Ordinance 


Shot, and other munitions whatſoever as are particularly expreſſed, mentioned, and ſet down ina 
book. &c. and the fame to retain, imploy, and convert to your own ufe, &c. By force of which the 
aid Earl took out of the Store, within c Tower, diverſe pieces of Iron, Ordinance, Shot, and other 
Munition mentioned in the faid book, and (old them to divers perſons for money, and fo converted 
chem to his uſe, and afterwards made his Wil), and'thereof made an Executor, and died. Now che 
queſtion was, It the Exceutor of the aid Earl might be charged to che King, for the ſaid convertion 
of the ſaid Ordinance and Munition: And'the King reterred the' examination and conliderationof 
this Caſe to the two Chief Juſtices and Chief Baron ; And the Counſel” of the faid Exccutor .ob- 
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jcRed, That the Executor (hould notbe charged in this Ciſe for three cauſes.» 
* 1. Becauſe in truth;broken, caft, ad unferviceable Tron,Ordinance, Shot,and other Munition doth 
belong to the Maſter of the Ordinance as fees and avails belonging to his Office,and offered to produce 
divers witneſſcs to prove,that the Maſters of the Ordinancefor the time being, have taken the bro- 
Ken, caſt, and unſerviceable Iron, Ordinance, Shot, and other Munition, as'thcir fees and avails due 
to their Offices. _ A STS EL Wh FE 
- '2. Admitting that they were not fees belonging to their Offices, yet the King by his Privy Seal, 
hath given thoſc eſpecially expreſſed in the (aid book to the ſaid Earl, by force of which he may law- 
fully take them, and convert then to his own uſe, although they were not due to him as fees and a- 
vailes in reſpc& of his Office, © _ \ > 

3.It was obje@ed; Thar in this Caſe the Executor cannot be charged in Detinue, for none of the ſaid 
Kings goods came to his hands, nor in accompt,tor the Teſtgtor was never boundto render accompt 
fo theKing neither as Baily , nor as Receiver; for no man ſhall be charged in accompt as Guardian 
in Socage Baily , or Receiver: And thereare not other Original Writs inthe Regifter to charge 
any inaccompt in the ſaid three Caſes. Vide Regiſter 135.19 H.6.5.29H:6, Accompt 6.And that is 
the cauſe that an Apprentice by the name of an Apprentice is not chargeablein accompt, 8 E.3.46. 
F.N. B. 119. &7 H. 4. 14. © And although the King hath the prerogative to charge the Exe» 


fors of an Accomptamt, yet he ought to charge the Exccutor where the Feſtator was chargeable in 
; Law, 
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Law, in one of the faid three Caſes ; alſo when any one is charged as Baily,or Receiver,thereought 
co be privity to charge him, but when one claimeth any thing to his own uſe, there-he (hail be never 
charged in accompt,becauſe he may plead,never his Baily,never his Receiver, torender accowpr,and 
therewith agreeth 2 Marie Br. Accompt 89. 2 H. 4.12.39 E.3.27. Soin the Caſe at Barcthe Earl 
claimeth them to his own uſe;for which no accompt lieth againit him,but the perſonal wrongibthere 
was any, dieth with his perſon. | 26} s-1 
Asto the firſt, It was anſwered and reſolved, That the Earl could not claim the faid Iron Ord- 
nance as Fees or Avails belonging to his Office,for the ſaid Othce was creed: ot late time - tor Kin 
H.8.A4a.35- of his Reign,by his Letters Patents did newly erect the ſaid Office of Maſter ofthe Ord- 
nance,and grantcd the ſame to Thomas ord Seimor,and after his death. in-Ea.6.time, ic was granted 
to Sir Philip Hobby,and after his death s.1.Marie it was granted co Sir Kichard Southwell, and after 
his death it was granted to Ambroſe Lord: Dadley,ſo that the ſaid Earl without queſtion,cannot claim 
them as antient tees by preſcription to a new Office. 5b ts Praozrerko” 1.19 
' As co the ſecond it was reſolved, That the ſaid Privy Seal was made upon afalſe ſuggeſtion; and 
that the King was therein deccived. For inthe Kings Caſe theſe words ( heretofore claimed;cakeg 
and enjoyed by the Maſters of the Ordnance for the time being ). ſhall-be intended tobe lawfully 
claimed,taken,and enjoyed,and not by wrong,or uſurpation- Andallothis word (belonging ) dotti 
imply a right to take them, and therefore the ſaid Privy Seal being founded upon a falſe ſuggeſtion 
* contained in the Privy Seal, and fo the King deceived by matter apparent in the ſame privy-Seal;by 
conſequence the Privy Seal is utterly void. | - ED | 
And as to the third ObjeQion,It was anſwered and reſolved by the Court, Thatalthough tlie faid 
Earl claimeth them to his own uſe, yet he ſhall be bound to the King to accompr- decauſe that in the 
Kings Caſe the Law doth makea privity ; for if any one taketh the Kings Goods, or entreth into 
his Lands wrongfully, yet the King may charge him in accompt,z3 H.6.2.4 H.7.6.7 Hq.1o0ay:H.7; 
17.8 El.Dy.249.Breretons Caſc,and 40 Aſſp.75 If Goods be diviſed tothe King in whoſe hands (0- 
ever they come,the poſſeſſor ſhall be charged in accompr to the King,andthe King is' not driven co 
his ation of Treſpaſs,for then by the death ot the party, the King (ball be without remedy; bur the 
King may by his Prerogative have an Action of Accompt againſt the Executors of the party, asap- 
pearcth by Lirtleton 28, And the King is not bound to charge the Defendant” as Baily-or Receiver; 
as a common perſon ought, but the King may alledge in his information generally, that he ad com- 
potum Demino Regireddend, tempore mortis ſue tenebatur, in ſo many fums of money due to the 
King, &c. as appeareth by many Preſidents in the Exchequer, and in the Kings Bench, and there= 
fore if upon evidence it appearecth that he is accomptable to the King in any manner; he;ſhall he 
charged 3 as ifone by Letters Patents, or by virtue of his Office hath power to ſet Fines upon Grants 
or admittances made to Copy-holders within ſuch of the Kings Manors, and he fets ſmall Fines for 
the King, and underhand taketh great ſums or other rewards of the Copy-holders tohis own uſe, in 
deceit and prejudice of the King, in this Caſe he may be charged to the King. in accompr for the 
whole, forin truth the whole was due to the King : And the King whois Gods Lientcnant, ſhall 
fay to ſuch falſe Stewards, Redde rationem villicationis & vellications tue : And if hedieth, his Execu- 
tors in the Kings Caſe (hall be charged, for as Sir 1illiam Herle Chict Juſtice of the Kings' Bench 
in 3 E.3.10. faith, accompt ought to be by equity and truth. Vide 2 R-2. Tit. Account. 47; & 3 E.3. 
10.and in 39 4(p).18.it is holden, That the Kings Officers or Miniſters can do nothing to the Kings 
diſad vantage, but all to his advantage : But it was ſaid that it was without prefident, That the Ex- 
ecutors of any ſuch great Officer ſhould becharged after his death, becauſe he himſelfcould have ber- 
ter diſcharged bimſeclf, then his Executors, who are ſtrangers to his accompts and bulineſs, and it 


| ſhall beconvenient, that as his Office doth ceaſe by his death, ſo the charge in reſped of any deceit _ 
or wrong concerning his Office whercof he was not detected in his life ſhould cea'e allo by his death 


2524 perſonal wrong. _- | 
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To which it was faid and reſolved, That that reaſon maketh againſt the Prerogative which the law 


giveth the King,s.that he ſhall charge the Executors of his accomptantzand therefore it isnot worth: - 


any anſwer. But it is got without many prefidents, One of which was adjudged in the Exchequee 
 M.38.E1.Roe.312. In an information preferred by the Attorney General for the Queenagainſt Ed- 
ward Cary and William Doddington Eſquircs, Exceutors of Six Walter Mildmay Knight,late Chan- 
cellor of the Exchequer, becaule the ſaid Sir Walter was bound to the Queen the day of his death 
to render accompt of divers ſums of money amounting together to.1525 7. of the Queens Treaſure 
in the Receipt of the Exchequer at Weſtminſter, inter Feſtum Natalis Domini Anno 1 Eliz. & iden 
Feſtum Anus Regni ſui 20. received, to render thereof accompt to the Queen, & quod nemo pre- 
dictum, competum adhuc reddidit, net reddere conatus eft, and that the- taid Sir Walter Mild- 
may did appoint the Defendants his Executors. The Defendants: pleaded, quod predifius 
Walterus ' Mildmay non recepit pred. 1525 l. aut aliquam inde parcel®, ad inde Domine Re- 
| gine computandum , nec die quo obiit tenchatur , eidem Domine Regine in compoto inde, aut 
alicujus inde parcelle reddend* modo &- forma,ec.& de hoc pon” ſe ſuper patriam,&c.Note a good Iſſue 
by the-rule ofthe Court,and the Jury found for the Def.ſaving for 1160 /.parcel,&c. for which they 
gave 2 ſpecial Verdi, 1. That r Eliz. The Queen by Letters Patents, . did appoint the Marquiſs 
of Winchefter Treaſurer Scacearii during pleaſure (and made him Treaſurer of Evgland, by giving to 
him the Staff )) and afterwards in the ſame firſt year, ſhe. appointed the ſaid Sir Walter Mildmay 
Chancellor of the Exchequer, for the terme of his life ; and afterwards the fir year ſhe made by 
her Letters Patents Richard Sackvil under Treaſurer of the Exchequer for the term of his 
life, and that the ſaid Treaſurcr and under Treaſurer of the Exchequer 10 Falii1596. made 2 
Yyyyy 2 Warrant 
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Warrant in writing under their hands for the payment to the {aid Sir 7/a/ter Mildmay Chancellor 
of the Exchequerof the Queens Treaſure being in the Receipt one hundred pound yearly for 
his Diet, and torty pound for his attendance at London in the vacation time during the Queens 
pleaſure, becauſe the Chanc:llor of the Court of Firſt Fruits and Tenths (which Court is now 
annexed. to the- Exchequer) had allowance in the ſame ;Court for his Travel and attendance 
in the ſame Office ; and by reaſon of the annexation of the {aid Court of Firſt Fruits, and 
alſo.of the Court of Avigmentation, the ſaid Chancellor of the Exchequer was charged with much 
bufinesand attendance, as well in term as outof term, more then any Chancellor of the Exchequer 
before had been. And thek were the: caufes which moved. the Treafurer and under Treaſurer to 
make the ſaid Grant, -and:were expreſs in it, and directed to four ordinary Tellers of the Exche- 
r> or to any of them. © -- of SIE | 
hen ads Queen:Eliz.19 Martii annoſui regui ſeeunso, direQcd her Warrant to the Treafu. 
xer,Chamberlaines,and under Treaſurer under her Privy Scal,by which,among(t other Articles con« 
cerning the Privy Councel;and payment of Fees of ſome Others, &c. due and accultomed, the ſajq 
Queen willed and commanded them, . That they or apy one of them from time to time thould pay 
of the Queens Treaſure for the. pain, coſts and expences of every perſon who had been, or ſhould be 
aſligned or appointcd by our commiltion.or commandment to enquire for us, or tor us and Our Coun- 
cil,or for you,or any.of you commanded,or that ſhall be put to labour, travel, ride or Write for or in 
our cauſes, matters and affairs,thivg or things whatſoever,according to their delerts,in as large man- 
ner and form as in any time before had been done or rewarded in our faid Exchequer by any Trea- 
ſurer,Chamberlaines,or under Treaſurer,and more large by their diſcretions; (and that was the cauſe 
upon which the Defendants Counlel did rely.) £ 7 
And the Jury further found, That the ſaid 1160 7. was paid to the ſaid Sir Walter Mildmay, after 
the ſaid Warrant under the (aid Privy Seal,tor his Diet,and attendance in the Vacation time at Loy, 
and that the aid monies were paid of the Queens Treaſure by Richard Stanleyone of the Tellers of 
the Receipt to the ſaid Sir #alter,and by the ſaid Sir alter received to his own ule, by force or co- 
lour of the ſaid Warrant of the ſaid Treaſurer or under Treafurer3 and that-the aid Sir Walter did 
exerciſe his Office aforclaid,and diſcharged-the duty thereof during his life z and thar the ſaid Stanley 
; did account yearly before the Treaſurer and under Treaſurer and other Officers ro whom it did ap- 
pertain to. hear the ſaid Accompt, and had allowance for the ſeveral points aforeſaid , and full dif- 
for them... And if upon the whole matter the Court (hall adjudg, That the faid Six alter 
Mildmay; hath-received the aid money to render accompt to the Queen, then-they found for the 
Queen, and ifnot, for the defendant. | 
And in that-Caſe three Points were moved. i 
x, If the Lord Treaſurer by himſclf,or with any other of the Kings Officers could for theſamme , or 
for any other reaſonable cauſe ex officio allow any fec Or reward tor the necellary ſervice of the Queen. 
2. Admitting that he had not power ex officio, if he have power 1n this Cafe by vertue of the aid 
Privy Scal, to make the ſame allowance, or not ? ; 
3+ For as much as Sir FY/ajter received ther tohis own uſes. if he ſhould be charged to render ac- 
compt for them upon theſaid Ifſue joyned, as is aforclaid ? 
As to the firſt two Points, it was refolved. . 

- I. That no Officer that the King hath,nor they altogether;can iſſue or diſpoſe of the Kings Trea- 
ſure ex officio, although it be for the the honour and profit of the King himſelf, but jt ought to be by 
Warrant from» the King himſzlf; for /it is true, that itis for the honour and profit of the King, 
that goad ſervice done to the King ſhould be rewarded, but it ought to be rewarded by the King 
himſclf; or by his Warrant,and by no other 3 for the Kings Treaſury being the bond of Peace;and the 
finews of War, is of ſo high-eftimation iu Law in reſpe of the neceſſity of it, that the imbeſclling of 
Treaſure Trove,although it was not in the Kings Coffers,was Treaſon; and Treaſure and-other va- 
laable Chattels are ſo neceſſary and incident to the Crown, that in the Kings Cafe they (hall go with 
the Crown to the Succefſor,and not to the Executors,as in theicafe of common perſons, as appeareth 
7 H4.43,% 44-Ed.3.42. And thereforc without the Kings Warrant no Treaſure ſhall jfſue forth, | 
tor any canſe whatſoever by any Officer ex officto. | | | by 

2, It was reſolved,” That every Warrant of the Queen her ſelf to Ifſae her Treaſure, js not ſuf- 
ficient 3 for the Queens Warrant by word of mouth, or her Warrant ( which is more) under the 
Privy Signet is not ſufficient toiflue forth her Trcaſure. And'that appearerh by a Judgment in the 
Exchequer in Petilians caſe Hil, 1 E.4q.Roe.14. tn dorſo, where fucha Warrant under the Privy Sig- 
net to ifſue forth the Kings Treaſure was difaliowed. Yide-14. E.4.2.And yet in ſome caſe the Law 
taketh notice of the Privy Signet. And therefore,if the King under bis Privy Signet doth prohibit any 
to paſs out of-the Realm ; it is ſufficient. Fitz. Nat. Brev, 85. But the Warrant which is 
ſufficientin Lawto iſſue forth the King's Treaſure,ought to be under the Great Seal or Privy Seal. 
As tothe ſecond /queſtion,' it was reſolved, [That the ſaid clauſe did extend to Commiſſioners and 
other inferjour perſons which ſhould travel about the Queens buſineſs, and not to the ChanceHſtor of 
the Exchequer,for whom(amongf others) at expreſs clauſe was-before in the ſame Privy Seal: Alſo 
this clauſe is, according to their deſerts, 8&c- | So that by the Privy Scal,the merit ought to precede the 
reward,and'in this cate,the Warrant was made before any merit'or deſerving.Alfo the Privy Scal is, 
in as large and ample manner; and form as inany: time before bath been done or rewarded, &c. And 
is is not found that before any allowance had been made to the Chancellor of the Exchequer of any 
Fee or Reward, Allo ti was-touched ( but not refolved) That where the Privy Seal giveth authori- 
ty to'four or to one of themgariditwomakethe Wartant, that they. have not purſued their authority. 
Ag 
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As to the chird point, it was reſolved, That although the ſaid Sir Water reecived the Kings 
Treaſure to his own uſe; yet foraſmuch as he received the ſame without a lawful *'Warrant, he 
knowing that it was the Kings Treaſure, tne Law makes a privity in the Kings Caſe}-and therefore 
they may charge himasan Accomptant. And ſo was it adjudged in the Exchequer, Paſe.t'E1:Rot. 
i150 7urdens Cafe. 4 |  inpt's oY : 

And in the Kings Calc it is not needfu} that the monies or:goods come- to the hands of the'Tefta- 
tor, but if he be a means and inſtrument by which-th&King is put toloſs or damage, he ſhall'be 
charged for ſo much as the King is endamaged, and he hall be compelled at the Kings ſuit togive'an 
account. thereof. And therefore there is anotable Prefiddnt in the Exchequer, 'Mich. 30 E.3, Rot. 
6. where the caſe was, "That William Porter being Mafter ef the Mint, &e. 'Covenanted with the 
King by Indenture inzolled, That all the Bullion which ſhould be delivered at Cambium Regis pro 
moneta faciends,. that money ſhould be delivered for the fame within: daies//-Which Covenant the 
faid William Porter brake, for he did notdeliver to divers Subjects their tnonty due'to thetni for the 
Bullion which they brought a4 Cambium, - accordingto his Covenant.-' 'Upbn which - (upon ſhew- 
iog the fame in the Exchequer) the King paid to them'all the money due for the Bullfon.” And 
becauſe that. Fobu Walweyn and Henry Picard, duxerunt & preſentaveriunt difium Williatm Porter 
in Officium illud tanquam ſufficientem ; (and that they offered to be ſureties for him,but were nor ac- 
cepted of, which matters the ſaid John Walweyn and Henry Picard confeſſed ) ideo conſideratunteſt 


quod difii Fohn Walweyn.and Henry Picard, oxerentur verſus Dominnni Regem;&c.' and were char = 


cd toſatistic the King all the monies which the King had paid for-the aid? Willians Porgeri' (7 


And althongh thatnone of the Kings Treaſure came to their  handsz+-rior they had' any tivate-; 10 
benetit by. any matter that appeared in the ſaid Caſe, yet becauſe they-were-mcans and canſes'of the -* 
Kings loſs and damage, they were by Judgment charged. -And foraſmuch-as they were'chargeable _ 


by the Law, in that caſe if they had died before Judgment-againſt themy withour'queſtion the''Exe- 
cutors ſhall becharged, for where the Teitator is by: Law chargeable to ſatisfic the King forhis lols 
and damage done to him, his death ſhall not diſpence with it, but that his:Executors; &<c- ſhall be 
charged tothe King, . + | x $2424 12221214 ro 2t Gu ITC 
And it was reſolved, That in that cafe the Queen either might charge the Executors'of the” ſaid 
Sir Walter, or thoſe who made ſuch unlawfull Warrant at her cleQion.:* And a Judgment was cit- 
ed in thie Argument of this caſe of Triz.24 E.3.Rot.q. in theExchequer,” 7 
. One Walter Chirton the Kings Cuſtomer had purchaſed certain Lands with the Kings moneygand 
by covin had cauſed the-vendor to enfeoff his friends in Fee todefraud the! King, and nevertheleſs 
took the iſſues and profits of the Lands to his own uſe, and thoſe Lands'by Inquifition were retur- 


ned with the valucs in the Exchequer, -and there by Judgment were ſciſed* into the Kings. hands | 


guouſque,&c,and yet the'Eftate of the Land was never in him. But he who intenderh todeceive the 
King of that which belongeth co him, will in the end deceive himſelf. - See: Reader where and how 
the: King ſhall levy the ſum of which any one is chargeable to him by the Law!, not only 


againſt.the party himſ-1f, his Lands and Goods in his own hands, but in the hands of his Heirs, Ex - Cs 


ecutogs or Adminiſtratorsz and if he hath not Executors or Adminiſtrators, «then in the-thands of 
the poſſeſſors of the Goods of the deceaſed to render an account to the King, © And: therefore "ice a 
notable Record in the Exchequer Mich: 24. E. 3. Rot. 13. ex perte Rememoratoris Regis. '' Thomas 
Fagles Caſe, which was an Exchequer Chamber Caſe, by all-the Juſtices, 'and Barons, and:vouch- 


ed by the Lord Dyer, 4 8&5 Phil. & Mar. 160. Paſe. 2 Eliz, Rot: 111. Sir William:Cavendiſhes - 


Caſe, and Reported by the Lord Dyer, 5 Eliz.225. Plow. Com. in the caſe of Mines, -321.-4,'& 6. 
See 50 Aſi. p, 5+ 4 by Tang pa ; al = 

' Andafterwards the Executors of the Earl of Devonſhire did fatisfie the King for all thefaid Iron 

Ordinance, Shot or Munition, . which he without Warrant had converted tohis uſe. Po 
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Trin 13 Facobi, in the Kings Bench. 


James Baggs Cale. 


- Jo Dei gratia Angliz, Scotiz, Franciz, & Hiberniz Rex, Fidei defenfor, 8c: - . Majori & © 
ae 


Communitati Burgi dePlymonth/in com? Devon? ſalut?: Cum Jacobus Bagge unus duodecim 
© Capit, Burgen* ſive Magiftrat? burgi przd?, ſecundum conſuetud? in burgo predidgo haGenus uſi- 
© tat”; debitFeleCtus & prefeus ſuerit, Cumyg3 idem Jacobus in officio unus duodecim-Capital*bur- 
© oen* ve'magiſtrat? burgi pred? diti ſe ben? geiferit & gubernaverit, Vos tamen Major:8& Commus- 


© nitas burgi predi&i premiſf. parvi pendent”,predictum Jacobum indebit? & abſq; cauſa rationabili” 
© abofficio unius duodecim Capital!” burgenſ. & magiſtrat? burgi pred? — amoviſtis,:in:no- ---. - 


©ixi contempt”, & ipfins Jacobi dampn? non riodicum & gravamen, & fiatus ſuilefione,ficut exque- 
© rela ſua accepimus:Nos igitur prefato Jacobo debit? & fettinam Juſtitiam in hac parte fiexiwvolentes, 
©ut eſt jaſtum, Vobis & cutlibet vefirum' mandamus, ficut alias vobis rhandaverimus, firmiterinjau- 
© pent”, quod immediate poſt receptionem hujus brevis prediQum Jacobum jn, prediqum'officium 
© unius duodecim Capital” Burgen? five magiſtrat* burgi predici refticuar? cumomnibus libercatibus, 
= privilegiis; 
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IT lam nobis inde fig- 
? & pertinen”, vel cau Nr 
1 wy di ectan & p liter hoc breve no rum 
: ommoditatibus ad On. ts ur ieerat? ; _s qua, eunc fucrimusin Ang! 
mon « te ; y 194%. wager tis in tres ſeptimanas,ubicu oy" remitten', T\. E, Coke 
7 ificar? ne in ve "abis 2 dic ſanQe Trivita hoc breve nofttcum nobis _ Hiberniz, tertio decimo, 
LL 94 © ſaerit Eee fob porn a quadragint. prone noliri Angliz, parry I3- Execcutio iltius brevis 
 conftary Ta decimo die Junii Ann Anno 13. Jacobi Regis i Majoris & Commu- 
* apud Welſtm., duo oQavo, per Tr.de « Clement Major. Reſponito brevis predicti, 
l & Scotie, . ray 7 6 OA huic brevi In Sg Secundum ads Audits per litera 
© patet ip _—__ bokeh ac breve huic _ Thloanfos harp yrs = oQavo die Februarii 
* nitatis burgl : ilim? Certiticamus, q G dat apud We _—_ I t Majori& Com- 
anspmtene, magro il uo Ang) ii gerends gore rr ing 
* ſuas patentes, dragetlimo tertio, pro ff. ſuis inter alia, quod Maj igerint, Et ulterius pre. 
© anno regnl ſui yg mouth przd. & fucceſl. ipli in officiis ſuis fore cont > _ Jukiciarii cjuſg 
© munitat* burgi de Ply ſen. duran. tempore quo ip iſten. & ſacceſl. ſui forent | rzcine. & 
wn xilten. : tempore exXiſtet 0 & infra limites p n 
© didi pro tempore c d tunc ſuperſtes & pro em in codem burgo & i blq; alio mana; 
© deceſl. _— | Eli & ſucceſl. Sad | PHDe hi & po" CY o Regi Certi. 
 auperirogin onſervand. Gr cuſto ſive obtinend': Et u - frarii memoria homij- 
© libertates cjuſdem c rranto proinde habend. , de tempore cujus __—_ ifales burgenf; 
fa lis habetur) - duodecim Capitales 
* commilſione, five wa burgum predicum ta uod Major Gt fduod tuor de aliis diſcre.- 
* He ought to * TINS RaHengac _— — burgi aro . Muy get prereniond & —_ 
have firſt pre- c num nor = t & fucrunt de iften? ad hoc e c i conlilio burgi prad?, 
ſcribed or © © burgi pupae [dent pred. poo Go Candies gon” R_ tolls bucgenſi qui inſocie- 
there had Leen | tioribus bu i&. Majore & duodeci i, * Erquod quilib | fuerit, antequam 
an — ul cum predic. Majo bernatione cjuſdem burgj, i conſilio predict. eletus yas- iillius 
+15 4ohomm 46 Vina liori regimine & guberna entium de communi conſi orale coram M2jori burg 
8ec.time out of © pro metort P vigint. quacuor burg Sacramentium preſtaret corp "ogdC burgi pred. pro (em- 
ne ove  CtEMPredi jetater adiſſus Fug, na ſte le gereret. tam erga Majo empore eXilten*, cis 
22H.6.preſcrip- , ad eandem {ocjetater ow" ips6 bene & hone ic Si enſes burgt illius prot og & com 
tion 47-6 E. 6, ro tempore exiſten?, q f. duodecim Capitales burg teneret & ſuſtentarec li een eaggd 
Dyer 7 1-&C. [F ifien", quam erga pre : reſiaret, & quod pa Sap ſuo- Etulterius Cer fea? 
Twelve chief pore EX TY us reverentiam. p tlio & adviſamento : us eletus & prefe 
Burge, un no ren gl no : CE hee fg _ Rav per majorem my 
private c Id - Munem ut dictorumduodecim d. duodecim Capital. m viginti quatuor ali- 
Burge ROO | uod quilibet przdictc d. & rcliduos prxd. ſu vel afſenſa predicoru ifit'- Et ulccrius 
be more aptly q it per Major burgi przd. iſt. tantum fine conſenſu vel aſſe1 r#d. ad hoc requitit- he nuper 
ſaid, de privato © tuerit pe otempor? exilt. uni conlilio burgi p | Domine Elizabethz nup 
conſelio Majoris © gory +5; _ ſunt ut prefertur = © dic Maii anno _ prefc&. fuit unus Ro. 
& Pargenſiuns, * orum burg od przd. Jacobus Bagg Plymouth przd.ritt cleft. exilten', & eodcm pri 
> os ns om 175 106-SÞp Ou 0 ſecundo, "ad - + conlilio burgi qr —_— Sacramentum vErIN 
51ers: Peng * Reginz Ang enlium de com Plymouth predi od ipſe idem Ja- 
on 10 ng wane igenti quatuor burg ſupradiQo apud Ply ſuetudinem pred. quodiip A 
rer that they ©grum vig ii an. triceſimo ſecundo P d. juxta antiquam conſue ore exilten, quam erga c# | 
may diſfra0- «< | 4j6 Maii an. cunc Majo' burgi pred. jux! rem burgi pred. pro tempor de tempore in tempus 
chileepyofte , Fares coram|tup ſe gereret tan crga Majo terpore exiſten', & cis de. confilio & advi-' 
Corparanen. _ bene & honeſie le g {. burgiillius pro ten burgi predict. optimo xd. bur- 
hof* co : itales burgen utilitatem'burgi | iticamus, quod przd.| 
T The _ ſs. © OS duodecim Cap - tes & communem . Regi Certiticam P- & tlone 
a chiefBurgels. , ter iam preſtarct & liberta et: Etulterius Domino "oy uod ratione inde, | bo 
They do ren Ts manutenerct & ſuftentar Colteras maris {cituat EXillits q , ibus tranſmarinis quam 
: ; . parti ionis. bo- 
preſeridet5; a © ſamentoſuo h tam prope littus & ibidem applicantium tam xſz converſationis, bo- 
and yet itis &- , gus de Plymout navium & batte}orum ibjic indigent male 8 perve iis ibidem confluen 
Eghe. 44532 © quotidiani concurſus na lpm aalgen quem: intlgnal ang Be pe +0 memrhecaren 
. - Tight. 1 Maii 3 en multi homines male is perturbatores,in navibus ntes & relidentes indics in) ho- 
El. James Baggs © a jj ” W's ntemptores, & pacis Þ ind cjuſdem COMmora We reduci queant, nil aut | 
hoſ& one Ot: iminis co - ites & precin ienc? haud facile ibi em - debita re- 
Oe OO CO TO Inn gang Dn i eee Clpbed, Kates pres em Ca- 
E Ne ks ad boni regiminis & 6 mpore exXiſlten? & _— _— atur, & perſonz _— oat 
fur, joris illius burgi pro tc t itantium burgi illius ius dito domino Reg py 
© ritas Majoris illiu b fium & inhabitantiu tur-Etulterius c r2d 
; urgenliu d vulgos przſervetur: Sacramentum ſuum prxd 
© verentiaaliorum COmUuure ontemptu apud vulgus non ignarus, imi przdecefſoris 
WG (-& Majorisac R premiſſorum exilten. & ultimip | 
ms an rt dictus Jacobus Bagge, pre xd. pro tempore exile authoritatem in con- 
' tificamus, quod pradic m tam Majoris burgi pr d. vilependens, ipfamque au is nunc ſexto, 
—  *parvipend?, &authoritaterr Wn A Ag uf root. Rep fium 
+: tug, liorum Capital. burgenl. bt odie Maii An. Regni Capitalium burgenfiu 
* Theſ words *(ſuj pred. quam wo s & intendens, prim , i predict, & uno iften, & auam plu- 
are oe - ' en oye 235 ave exiting. de _ _—_— yo Majoris —_ parfnqanie prodictun 
hended,bura * code Jaco ia cujuſdam Robert Trela Plymouth predi d tunc & ib 
no cauſe todiſ- | illius in prefentia cuju! burgi prediCti,apud.Plym fat. Majo' ſe geſlit, ac a li hec Ang- 
ow glen Whey (. the liorum inhabitantium burg am verbis erga prefat. M a cauſa rationabili hxc 
* Theſe words * rimoruen alior A pt AN I r= ih "Pau (prefacom Robert Trelaw- 
areſcornfuland « ntempruosE & os lawny conternptuose 6 palavitz viz, * You (p _ Regi Certificamus, 
worny of. pu- ' dem prefat'Robert'Tre & publicedixit & gd Iterius dio Domino Reg Predictus Ja- 
v1 ncs HK his © licana verba Rn__ (an hug are pou not pO Regis nunc «; ance apud Ply- 
m—_ behavior, © ny innuendo ) += 6 lins die Februarii an. negol ntionem antedi am rp 2 ominiRe gis 
Ee” quod al eons ade He Ro. Trclowny tans mate eng precede 
puvi * cobus 3B : 9 & auditu dj OY . ſui burgi pre ny lio? inhabitantiu 
,<x>ws q own” th pred in preſentia & d* ratione Majoratus ſui by amplurimorum alto ba ſequent? 
fieting 18 EXe- TROUT? rzdi&' conſervand? rat! preeſentia & auditu-quamp hec Anglicana verba ſeq 
ion of his” infra burgum p xd. ac in pre F tionabili nec . it: via, * Von 
Office, burare « virtute literarum GIA & alta voce{ne aliqua ona dixit & propalavit z Viz. (pref. 
nocauſe to cl 5 Largi pred. an, acermptuosd {ESE WO WY 
franchize che , de pref. Rob. Trclawoy con 
delinquent, P 
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* (przf. Rob, Trelaway innuendo) arc a cozening knave, ubi revera predictus Rob. Trelawny 
© tota vita ſua honelie & ab omni ſuſpitione alicaus tallitatis,trandis,vel doli penitus infuipeCtus vixit, 
© & in ofhciis tam Majoratus quam Capitalis burgenf. burgi illius laudabiliter fe gefferit & guberna- 
'verit : Etuſlterius dicto Domino Kegi Certihcainus, quod vicelilimo die Novcmb? an. Regni diGi 
© Domini Regis nunc fcptimo, przdictus ].cobus Bagg, contiruando malevolam diſPolitionem & 
© intentionem ſuam predictam, apud Plymouth predict. (editiose & malitiose incitabat & p-1ſua- 
*debat quendam Thom. Sherwil ad tune unum Capital. burgzuf. burgi predicti exiticn)?, quod ipſe 
*idem Thomas ſcipſ. cum prexfat. Jicobo Bagg in confiderattonem conjungerat ad amovena? & gde- 
© ponend? quendam Johannem Battersby tunc Majorem burgi przdicti exitien, ab othcio Majoratus 
* ſui przxd. line aliqua cauſa rationabilt aut legali, Erad tunc & ibidem maliciose & contemptuose 
© dixit przfato Tho. Sherwill de przfat.Johan Battersby hxc talla,opprobrivta, & ſcandaloſa Angli- r DY 
© cana verba ſequentia, viz. * AJaſter 29aJo?2 ( prefac. Joh.Batrersby innuendo) carrieth him- , Theſe words 
« ſelf fooliſhip in his place ; and if pou will joynwith me, we wil! turn him out of gig 420 vi fs 
<Majozality, and chule a wiſcr man tn his place, ubi revera prefatus Joh. Battersby durant* him, 1.Bccauſe 
*toto tempore Majoratus ſui prxdict. icipſum in <xcrc<ndo cthcio ſuo przdicto bene & diſcrete {ium- that nochtng 
© maque cum integritate quam gravitate ic geſlerir ® Et uiteriusdicto Domiuo Kegi Certificamus, V5 dere, and 
* quod polica, ſcilicet die Februarii Anno Kegni Dici Domini Regis nunc octavo,przs. acubus Biyp I open 
© malovelam ſuam diſpoſitionem & intentionem antedici. contintianao, apud Fiymuuti pred. m cauerc CS 
* Guyldhalda burgi przd. in przicntia cujuldam Tho, Fownes adtunc Mijoris burgi przd, exilten?, hm; aad the 
-*acin prxſentia & auditu diverſorum tam Capitalium burgculium, quam aliorum inhabitantium <2ulc ccrufied 
' *burgi przd.contemptuos, contumelios, & line aliqua catuia rationabili dixit pretato Tho; Fownes "248 Fog be 
* hzc falſa & opprobrioſa Anglicana verba ſequentia, viz.Thou ( prztat' Tho. Fowens tunc Ma- _ FeanoIny a 
* jorem innuendo )) art aninſolent fellow, ubi revera przdictus Tho. toto vicz (uz curly ſciplum che Courc, that 
*erga omnes homines honelte, civiliter, & laudabilitzr geſt & gubernaverit: Er ulterius dicto the fame is a 
* Domino Regi Certifticamus, quod polica ſcilicit primo die Augutit Aono Regnti dicti Domini Re- Jult cauie, to 
*gis nunc nono, apud Plymouth predict. in preſentia & auditu prztat* I no. Fowens & quam plu- rey R 
Pg * gp, 5 : , ih : + a x St z tor : 
© rimor? aliorum burgenſium & inhabitantium burgi prxdici in Guyhalda burgi przdidti coogregat? party grieved 
* exilten' prxdicus Jacobus Bagg, continuand? malevolam diſpolicionem & 1incentionern ſuam ante- cannot have ati 
©ditam, diverſa contemptuoſa verbade prztato Tho. Fowens tunc Majore burgi przdicti cxiſtcn? ablwer to its 
© dixit & alta voce propalavit, ſuper quo prztat? Tho.Fowens ad tunc & ibidim mitithmis verbis ad- ** #2996 
© monens prxf. jacobum Bagg, quod iple deliſteret a verbis contemptuolis przdidis propalandis, 
© przfatus Jacobus Bagg ſuperinde adtunc & ibidem (cilicet decimo die Augulti an, nonvu ſupradicto 
© apud Plymouth przdiCt. ac in przſentia & auditu przdia. Tho. Fowens tunc Majoris burgi prz- 
* diti, & quam plurimorum aliorum burgenſium & iphabitantium burgi predidi, & incontemp- 
*tum & opprobrium iptius Tho, Fowens, tunc Majoris, convertens polteriorem partem cofporis tui. 
© morc inhumano, & incivili, verſus prefat. Tho Fowens ſcurriliter, contetnptuose, inciviliter, & 
* alta voce dixit przf, Tho. Fowens hc Anglicana verba ſequentia, viz. (comeand kils, |) Et The fame is 
© ulterius dio Domino Regi Certiticamus, quod poſtea, ſcil. viceſhmo die Augulti an. Regni dicti againſt good 
* Domini Regis nunc nono apud Plymouth przd.przfatus Jacobus Bagginlolentiflimis verbis prztar. 
© Tho. Fowens tune Major? burgi przd. exifjen* ab{que aliqua rationabilt'cauſa maliciose minatus nihaewerg. jr 
© fuit &adtunc & ibidem przf. Tho. Fowens minaciter & maliciose hzc Anglicana verba ſequentia forefaid; pur is 
_ *dixir, viz. F will make thpneck crack - Er ulterius dicto Domino Regi Certiticamus,quod po- P9caule of gitz 
* tea ſcilicet certio dic Maii an. regni diQti. Domini Regis nunc duodecimo quzdatt ordinatio & ami- rey own: 
* cabilis admonitionis inſtitutum taR? uit per Johannem Scobbe tunc Majorem burgi przoidti & This es F 
© majorem partem Capita). burgenſ. burgi illius in hec verba, viz.Nono dic Maii Anno Domini 1614. nant,s. 3 5 | 
*The dap and pear above w2ittenit way ag2eedby John Scobbe 1azo2, and ſuch other aud 5 2447. 
©*ofthe Maſters hereunder wzitten, being allembled in the Councel-Chamber: at Ply- ad 
*thouth, That if Waſter James Bagge the elder, donot befoze thenerr Seſſions tobe 
© holden within the Bozough of Plymouth, recontile himlelt tothe faid 99ajo2 and his 
* b:ethzen fo2 ſuch w2ongs as he hath committed againlt them, and withal faijthfullp 
_ © pzomnnle to demeanhimſelfmozeo2derip and temperatelp fo2 the tine to come, tharthen 
| *hefhall be clean removed from the bench and anew Maſter cholen in his toom: Quz 
* quidem ordijnatio five inſiitutum fattum & ſubſcriptum fuit per dictum Mijorem & novemaliorfi ye... "EORED 
*Capital burgenſ; burgiprexdi?: Et alterius dicto' Domino RegiCertiticamus, quod prediQtus eth, Thr he 
© Jacobus Bagge ante przdictam proximam 'S:ffionem in ordinatione predicta mentionat. non fecit ſhould be re- 
* aliquam talem reconciliationem five promiſſonem confirmationis qual: in ordinatione illa ſpeciticat? Toved by the 
* licet' plena notitia ordinationis prediRi immediate poſt confeRionem (inde, & ante predictam oo 5 oi omg 
*proximam ſeffionern ei dat? fuit, viz. apud Plymotith predia? : Eculterius dio Domino Regi andin the = 
* Certiticamus,quod poſtea ſcilicet vicelimotertiodie Februarii Anno Regnidici Domini Regis nunc of the Return, 
*dnodecimo przdiQus Jacobus Bagge,continuando malevolam diſpolitionem & intentionern ſuam i* is alledged, 
© prxdiam, apud Plymouth przdia* in Guyhalda burgi predic, in preſentia & auditu Joh.Scobbe an ” gr 
* unjus Capital. burgenſium burgi predi? & tunc exilten' Julticiar. dicti Domini Regis ad pzcer Major 2p the 
* infra burgurn prxdictum conſervand?, virtute Literaram Patentium Przdictarum ratione Majo- munalcy which 
©ratus ſui burgi predic Aonotuncproxim* precedent” ,ac tn preſentia & auditu tunc Mijoris bux- 15 repugnant, 
$i prxdicti 8& diverforum aliorum burgenfium & inhabitantium burgi” ilius; contumeliose hzc 
_ Anglicana verba ſequen* de pref, Joh. Scobbe palam & publicE fals& & ſcandalose dixit & propa- 
; lavir, viz, You ( predicum Joh. Scobbe innuendo) are a kinave, ubi revera prediftus Joh. As above. 
— Scobbe tota vita fua honelie & laudabiliter fe gefſcrit & gubernaverit : Et ulterius dio Domino [.% J 
. Regi Certificamus, quod poſtea ſcilicet decimo ſeptimo die Decembr. jam ultimo preterit. tunc 
| Majore 
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© Mijore dicti burgi & divertis Capital. burgenſtbus burgi pred. apud Plymouth przd. in domo Ek 1. 
© mozinar? burgi prez didti ibidem congregat.exiften,ad cxigend.& recipicnd.compotum gardarioriuny 
© pauperum burgi przdicti licut temporibus ante-actis de tenmpore cuyus contrarii memoria honzjn? 
© non <Xiltit ulitat. tuerit, predictus Jacobus Bagge ad tunc & ibidem in prelentia & auditu dict; 
* Majors & aliorum Capital. burgenl. predict? tinealiqua cauſa rationabili palam GS publice gixi; 
© cuidam Thomez Sherwill ibidem tunc przſenti & uni duodecim Capital. burgent.burgi pred, adtunc 
© & per ſpacium decem annorum preantea eXitizn? hec faiſa & ſcandaloſa verbatcqucn?, viz. Boy 
© (przdictum Tho. Sherwill innuendo) are a fedittous tkellow, ubi revera pradictus Thomaz 

AS above. © Sherwell de quocungz rali crimine ſeditionis ſemper inſuſpectus vixit, & leiplum de tempore in 
© cempus tam in ofhcio Mijoratus burgi prx:dicy, quam in loco & oihcio Capitalis burgent. burgi 
© jllius honelit, diſcrete ſummagq; integritate ſe, geflerit & gubernaverit : Et ulterius dicto Domin” 
* Regi Certiticamus, quod cum idem Dominus Rex dic Januarii anno Regni ſui duodecimo tu- 
© pradicto,zapud Wetim? in Com? Midd?,de advilamento Dominor? de privato conhilio fuo hujus Reg, 
* Ang!* ordinaverat & mandaverat per publicam proclamationem ſuam & per literas propriis mani- 
© bus diverſorum Dominor? de privato conlilio ſuo fignatas, quod pullus nec alia pertona quecung 
$ mactaret aut venditioniexponerct aliquam carnem pro viciualibus tempore quadragel. tunc prox, 
* tutur? contra leges aut ſtatuta hujus regni Angl', Er quod omnes Majores & alu Capital. officiarii in 
© burgis & villis incorporat. infra hoc regnum Angl. in initio predicti temporis quadragetlime tunc 
© prox, tutur. vel antea, cauſarent omnes Caupones, Victualar* Hoſpitcs, Anglice *Fnkeepers,Cau- 
© ponar*, Anglice Keepers of Ozdinaryp tables, & Tabernarios, Anglice Me-houtc-keepers, 
infra precinctum juriſdictionis ſux obligari dict. Domino Regi per ſcriptur obligatorium, quod - 
* ipli non ubſonarent, Anglice ſhould not d2cfs aliquam carnem pro victualibus durante dicto tem- 
© pore quadrageſlimz tunc prox. futur* : Cumque etiam poſtea ſcilicet vicefimodie Februarii Anno 
* duodecimo ſupradicto quidarm Joh.Clement adrunc & adhuc Major burgi de Plytnouth predict.,yux- 

[97] © ta officii ſui debitum & inobedientia dict. ordinationis & mandati dicti DominiRegis mandaverat 

* omnibus victualariis, Cauponibus, Hoſpitibus, Cauponariis, & tabernariis przdictis infra prx- 

*cinctum burgipx=dicti, quod ipti devenirent obligat? per ſcript” ſfaum obligator? ad uſum dicti 

* Domini Regis ſecundum tenorem & exigentiam predictzordinationis & mandati dicti Domini 

© Regis, & debitam cxecutionem ordinationis predicte in ea parte requirebat & cfficere conatus fuir 

* infra burgum pred? prefatus Jacobus Bagge przmiſſorum fatis ſciens, & malevolam diſpoſitionem 

© & intentionem ſuam prezdicam continuando, predi? vicelimo dic Februarii Anno duodecimo 

* fupradi&?, apud Plymouth predict?, debitam executionem Ordinationis predict” & pred. man- 

© dati diti Domini Regis impediri & evacuare conatus fuit & attemptabat, & ca intentione eodem 

© viceffimodie Februarii apud Plymouth predictam, diverfis inhabitantibus burgi pradiR. & aliis 

© ligeis dicti Domini Regis ibidem exiſten', & communicatiovem cum pret. Jacobo Bagge de & ſu- 

© per negotio illo adtunc & ibidem habentibus, palam 8 publice dixit & propalavit hac Anglicana 

The fame is no © verba ſequent? viz. Maſter A9ajo2 ( pretatum Joh, Clement innuendo ) +doth moze herein 
cauſe of diſ- © thanhe need, and moze then he can well ajiſwer, innuendo quod dictus Joh.. Clement iti re- 
franchiſement © qujrendo prediCtos Caupones, Victualatios, Hoſpites, Cauponarios, & tabernarios devenire ob- 

—_—_— © ligat. ad uſum dicti Dom. Regis ſecundum predictam ordinationem & tnandatum diQi Dom. Reg, 

numdo is idle © fecerat Plus quam faccre opus tult 6& plus quam bene reſpondere potuit, ratione cujus quidatn pro- 

and yain. * palation. diverſi Caupones, Vicularii, Hoſpites, Cauponar. & Tabernarii, infra burgutn pr#di&” 

They havenot © jnhabicantes, penitus recuſabant obligari dicto Domino Regi ſecundum praxdiQatn orditationem 

ages __ © & mandatum di&i Domin Regis: Er ultcrius Certiticamus, quod przdiftus Major & comniuni- 

Corporation ©faS burgi de Plymouth & preedcceflores tui de tempore cujus contrarii memioria hominum hob cxi« 

rimeogrof © ſtit, habercnt & habere confucverunt intra burgum pr#dict. quandam cuftumam vini communiter 

mind,$c. © yocat, wyne weight, al's wine wite, folubil per quemcung; tabernarium-vinum yendentern infra 
« burgumn pxedictum de qua quidetn culituma vini prediftus Major & communitas de toto tempore 

* ſupradiCto quiete & pacitice leilit. fucc; quouſque. preditus Jacobus Bagge viccetim. nono gie' No- 

*Vvem. An' regnidici Dom.Reg.nunc Ang]. quarto apud Plymouth pred. perfide & maliciole practi- 

© fabat cum quodam Will? Bently & Tho, Lyde tabernariis & vini venditorib. infra burg,prediqum 

*exiſten',. cis perfide revelando diverſa {ccreta confilia, concernentia Communem ucilicat? burgi 

© przxd?, & iplos Will* & Tho. adtunc & ibidem perſuadebat, quod ipfi non amplius folverent pre+ 

* Jictam Cuftumam vinj vocat* wyne weight alias wyne wyte, nec aliquam firmam aut denariorum 

| © ammam proinde pref, Majori & Communitati,quo quidem viceſimonons dic Novern. An. guarto 

The fame was © fupradicto przdictus Jacobus Bagge. tunc exiftens unus duodecim Capital. Burgeul. de communi 

but his opinion © conſilio burgi przdicti, apud Plymouth predict. perftide & malicioſe * dixit piztat. Will? Bently 

whichalthough © & Tho. Lyde bac Anglicana verba ſequen?, viz, Pou neen not to pap the monep. ( invucndo 

6 _ 25+  quandarn tirmam per iplos Tho. & Will? pro cuſiuma predict. antetunc-pret. Majori & Communi- 

Kefranchiſe. * £at- folut, ) fo2 the wpne weight anp longer except pou liſt, foz it is not due unto tt {m, * 

ment and his © ratione quorum quidem pertidiolorum & malitioforum verborum predicti Will” Bently oc Lbo. 

opinion catmot ©* Lyde firmam predict. folvere penitus recufabant & adhuc.recuſant, Et ratione inde diver: lites & 
be a prejudice < controverſit ortz ſunt & pot hac orirt verilimiles ſunt int? pref. Will? Bzntly & Thom. Lyde & 
tothe right;the , NE : SHRAT? 37 32a MY LES <4 

-1nnndois vain Pret-Majorem 6 Communitatem pro cuſiumis vini predict.& tirma pradicta ad damnum & mag 

and idle num przjudicium przf, Majoris & Commiunitatis : Et ulterius dicto Domini Regj certificamus, 

* Yet remedy © quod przd. Jacobus Bagge primo die Maii Anno Regni Domini nunc Aog!? duodecimo, & diverſis 

ou W 200 *Aliis dicbus & vicibus tunc pr&antea apud Plymouth prxd, pertidiose dixic diverſis inhabitantibus 

RD right 1s 7 © burgi predicti & aliis ligeis dicti Dom. Regis ſuper communicationcm inter cos & pratfatum Jac 

by the Law, *© func prehabit, de & concerner? libertatibus & privilegiis burgi pred. quod .iple idem Jac” Bagge 

[vi - 
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©X ſubverteret & eyacueret Chartam ,Anglice the Charter burgi pradicti, innuendo Chartam XNG/5- 

* predictam per pref. nuper reginam Elizabetham prefat' Majori & communitati ut przfertur con ap 6h, ee 
* cefſam, Et quod ipſe idem Jacobus libertates 6 privilegia burgi przd. altercarct : Angl.Would cali a _ = 
*<inqueſtion, & cademprivilegia & libertates ſubyerteret: Etulterius dicto Domino Regi certi- Charter was 
*camus, quod poſtea ſcilicet decimo ſeptimo die Aprilis jam ultimo prztertio przd. Jacobus Bagge void in Law,or 
© in dicto brevi nominatus ex caulis prexdictis per Majorem & Communit? burgi przd. ab officiounj- fat it was | r9- 


4 : - : . _ _ cured by rhe 
us Capital. Burgenſium & Magiltratuum burgi przd. amotus tuit. Fohanzes Clement Major. - ies: twrahen 


4 | ; ©, - ojtheBurgeſles 
, Upon the matter aforeſaid, and for the cauſes aforeſaid, it was reſolved by the Court,. That there and then ic 


was not any jult cauſe to remove him ; and therefore the Court awarded a Writ directed tothe Ma- mightberemo- 

jor and Commonalty to refiore him. And in this Caſe,,. ids 3 vec, _— he 
1. It was reſolved, That Authority doth belong, to the Kings Bench, not only to corre& errors rs Dc conf 

in judicial proceedings, but other errors and miſdemeanors extrajudicial tending to the breach ot is 

peace, Or che oppreſſion of the ſubjects, or to the railing offaCtion,, controverſizs or debate, or to 

any manner of miſgovernment ſo that no wrong or injury, , either publick or private can be done, 

but that the ſame ſhall be reformed or puviſhed be due courſe of Law. 


« : 


For the general clearing this and other the like caſes, all which was faid inthe Argument of this 
caſe, was divided intothree Queſtions. 1 _ 2, yy 

I, What were ſufficient cauſes to disfranchiſe a Citizen,. Free-manor Burgels of any City or Bo- 
rough incorporate, and to diſcharge him of his freedom and liberty and what not ? 

2.How and by whom,and in what manner ſich Ciczen and Buegefs ſhall be disfranchiled ? | 
-. 3+ If che return of his removing and disfranchiſcment doth not carry a ſuthcient matter, but the 
ſarne is falſe. ; what: remedy ſhall be for, the party grieved in ſuch caſe ? | 


As to the tirſt.it was refolved, That the cauſe of disfranchiſement ought to be grounded upon an 

Act done againk the duty of a-Citizen or Burgeſs, and to the prejudice of the. publick good: of. the 

ity or Burrough whereof heis a Citizen or Burgeſs, and againſi his oath which he took when- he 

was {worn a Free-man of the City or Borough; for although that one ſhall, not be charged in any 

Judicial Court for the breach of a general Oath,which he took when he became Officer, Miniſter, Ci- 

tizen, Burgeſs, &c. ;yet ifthe thing which he doth be agaioſt the duty and truſt of-his Freedome,and 

to theprejudice of the; City or Borough, and allo againſt his Oath, the ſame doth much epforce the 

cauſe of his removingzand it is a condition in Law tacite annexed to his Freedom and Liberry;which 

if he breaketh, he may be disfxanchiſed but words of Contempt,or againſt good manners,although 

they be apainli the Chief Officer, or his brethren, 'are good cauſes to puniſh bjm, .25.to commit hink +<  : 

till he hath found good Sureties of his Good Behaviour, but not co disfranchiſe him. Soif he.intend [b}] 

or endeavour of himſelf; or conſpire with others, to do;a thing againſt the duty,or truſt of. his) Free. + 

| dom, and: to-the prejudice of the publick.good of the City or Borough, but he doth not execute it, it 
| isa good cauſe to puniſh him, as is aforeſaid, but not to disfranchiſe him, for Now ſufficit conetwus nifi 
ſequatur effettns 3 and Non ſufficit effetrir, niſi ſequatur effe@ns. » And the reaſon and cauſe thereof 
is, That. when a man is a Free-man of a City or Borough, he hath a Freehold in his Freedom for life; 
und with others in their publick capacity hath an inheritance in the Lands of the ſaid, Corporation, 
and intexct in their Gouods and perhaps the ſame doth concern his trade and means of living,credit and: 
eltimationzand therefore the matter which ſhall be a cauſe of his disfranchiſement,oughtto bean A& - 
or a Deced, and not a Conation,or an indearour which he may repent of before the execution of it; 
and whereof no prejudice doth follow. And thoſe who have Offices of truſt and confidence ſhall noe 
forfeit thern by endeavours or intentions to do AFts, although they declare them by expreſs words, 
if the thing it ſelf doth not follow, - As.if one who has the keeping of a Park ſay, that he will Kill all 
the Deer, or he will cut down ſo many trees within the Park, but doth not kill the Deer, nor cut 
deownany Trees, it is not any forfeiture, and fo of the like; for in all ſuch caſes, either there ought 
to be an Act, or ſuch a negligence, as doth amount to ſo much, s. to the Deſtruftion of the game, 

&c: If a Biſhop; Arch Deacon, Parſon, &c. cut down all the Trees, the fame is agood cauſe of de- 
privation, 2 H.4..3.Soif a Prior alicneth the Land which he hath in the right ofhis houle;it is a cauſe 

of deprivation, as appeareth in 9E.4.34; If a Prior doth delapidate;itis a good cauſetodeprivehim 
asit is holden in 29E.3.16.28 H.6.36.But if it be but a Conation or endeavour without an Act done. 

-in none of thoſe caſes is it a cauſe of deprivation, for irithoſe caſes veluntas non reputatur pro fallo _. . . 
And if contempt C be it of omiſſion or commiſſion }) ſhould be a good cauſe to disfranchiſe, the beſt C99] 
Citizen or Burgeſs may be at one time or othet disfranchiſed, which ſhould be a great cauſe of fact- 
jon or contention in Cities or Burroughs. Rn Es - | 

* As to the ſecond it was reſolved, That no Free-rnan of any Corporation can be disfranchiſed by the 

| Corporation if they have not authority: ſo to do either hy expreſs words of Charter or Preſcription, 

but if they have not authority neither by Charter or by Preſcription, then he ought to be convicted by 

courſe of Law before that he can be removed, as appearcth by Magna Charta, cap. 29 Nullus Iiber 

bomo capiatar, vel impriſonetur,ans diſſeiſietur de libero tenemento ſus, vel libertatibus, vel liberis con- 

ſuetudinibas ſuis, &c. niſi per legale judicium parium ſnorum, vel per legem terre, And if the Cor- 
poration have powet by Charter or Preſcription to remove him for a reaſonable cauſe, it ſhall be per ; 
legem terre,but if they have no ſuch power, he ought to be convicted per judicium parium ſuorum,&c. 

Asifa Citizen or Free-man be attainted of Forgery or Perjury, or conſpiracy at the Kings ſuit, &c; 

of any other crime for which he is become infamous, upon ſuch attainder they cannot remove him : 

So if he be convicted of any offence which is againſt the duty and truſt of his Freedoin, and to the 
publick prejudice of the City or Burrough whereof he is free, and againſt his Oath; as if he hath / 
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burat or defaced the Charters or evidences of the City or Borough,or rafed or corrupted them, ang 
thereoſbe convicted and attainted, theſe and the like are good cauſes for to remove him. And al. 
though they have lawfull authority cither by Charter or Preſcription to put any one from his Free. 
dom, and that they have juſt cauſe toremove him 3 yet if it appeareth by the return, that they hiye 
proceeded againſt him without hearing him to anſwer what was objeCted , or that he was not reaſo+ 
nably warned, ſuch removing of him is void,and (hall not bind the party becauſe quiz quicungue «- 
liquidftatnerit parte inaudits altera,equum licet Fatucrit, baud equus fuerit, and ſuch removing is 
againſt Juſtice and Right. © 0 
As to the third queſtion, If they have power cither by Charter or Preſcription to disfranchiſe ore 
and afterwards the Judges of the Kings Bench do award a Writ tothem to refiore him, or figni- 
fie the cauſe, and they certitie a ſufficient cauſe for toremove him, but the ſame is falſe; then the 
Court cannot award a Writ to reſtore him, nor any ifſue can be taken thereupon, becauſe the parties 
are ſtrangers and have noday in Court 3 but the party grieved may have an AQiion upon the ſpecial 
matter againſt thoſe who made the Certificate, and aver the ſame to be falſe, fo that it may appear 
tothe Juſtices that the cauſes of the Return are falſe, then they ſhall aware a Writ of Reſtitution,and 
the ſame is proved by the reaſon of the book of 9H,6 44. where it is holden, that upon a Corpus cum 
caxſs if the cauſe returned be ſufficient, but intruth is falſe, the Coure ought to ſend back the Priſo- 
ner, and he is at no miſchief, for ifthey have not authority , or the cauſe be falſe, he may have a Wrie 
of falſe impriſonmene, vid. Corpus cum cauſa, p. 2. where the ſaid cafe of 5H.6.44. is well abridged 
So in the other part upon ſuch falſe return the party grieved may have a ſpecial Action upon the 
calc as is aforeſaid. 25h | 
Alſo if the party grieved, who is ſo disfranchiſed,be for the cauſe of his disfranchiſement commit- 
ted to priſon, or if his Shop be ſhut up, or if with force he be removed out of their Aſſembly, &c. in 
theſc afid the like caſes he may have an Action of falſe impriſonment, or ah Action of Treſpaſs quare 
domun fregit, or of aſſault and battery, andin thoſe Actions theckſes uſes of disfranchiſement ought to 
be pleaded, and ſhall be decided according to Law, 8E. 3.437.8'A(.29-31. If a Lay-manbe Patron 
of an Hoſpital, he may viſit the ſame and depoſe or deprive "the Maſter for good cauſe, but if he 
be deprived without juſt cauſe, and by colour thereof be put out, he ſhall have an Aſſiſe becauſe he 
hath not other remedy 3 bur if the Ordinary depriverh a Maſter who is Eccleſiaſtical without cauſe, 
he ſhall not have an Afliſe, for he hath other remedy by appeal. See 6H.7.24-F.N,B,4B.27.E.3 85.20. 
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Alſo ie waseeRdived, That ſuch return ofdisfranchiſement onght to be certain, fo that: ſufficient 
matter may appear to the Court to disfranchiſe the party, and ſomuch the rather, becauſe the par- 
ty cannot have anſwer to it, as is ſaid before. 

Laſily, It was reſolved, That for none of the cauſes contained inthe Certificate, the aid James 

\ Bagg by Lew ought to be removed ; and therefore by the whole Court a Writ was awarded'to re- 

Rore him tohis Franchiſe and Freedom, und ſoit was done, w nc} tes HP 
 +Note Reader, mthe Argument ofthis Caſemmuch wasfaid to exhort Citizens and Burgeſſes to 
yeild obedience ard reverence to Magiftratcs in thicir Ciries and Boroughs, becauſe they derive. thelx 
authority from the King, and Obedientis vft Legic efſextis, and chereforc it appearcth before how they 2 
ſhall be puniſhed who commit any contethpt againſt them. But che principal queſtion of this 'caſe 
was, What AQs were ſufficient caviſes in Law for the Disfranchiſement of any-Citizen'or -Burgeſs, 
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ElIZ. 7 4 6 
Jac. 8 163 
EliZ. 5 2. Part. 104 
: _ JACe: 524; 4-%,cp B30; 
ElIZ. i 175: 
Eliz. 4- 32 - 
Eliz, 11. 84; 
EliZ. 4. - 12% 
ac. 9. 7L 
vn Te ; I2 
Eliz. 4 24 
Eliz. 4 26 - 
Jac. 7 $3 
ElIZ. 5 .2+ PW. 43; 
Eliz. hol 1 80. 
4 
Eliz. 4 48 
EliZa” 4 42 * 
Ls $2. oe 116: 
area 73 
Jac. a" Je: 
Ei. hs s 18 
Jac.” 9 $2 
Eliz. 5 2. part, $2 
EliZ. 5s 2. part. - 76 
EliZ,' 6 78 
Eliz. 8 34 
EliZ. 4 76 
Jac. 5 2. part. 126 
El1Z. 4 20 
Jace - 9 70 
liZ. 4 23 
Jac, 5m; => g6 
ElIZ. 3 64 
ElZ.. 4 23 
Eliz. $ 2. part. 8s. 
Eliz. $ 2. part. 100 
EliZ. 5 2. part. #4 
Eliz. 6 IS 
ac, *-9 78 
Uliz. $s 2. part. 32 
Eliz. 4 19 
Eliz. $5 2-part, 29 
Jac. -11 29 
EliZ, . 2, part. 976 
Jac. 85 
Eliz. - 2. part. 117 
EHzZ. 5 2. part. 34 
Jace 9 ; 104 
EliZ. x 16 
Jac- 10 35 
ElIZ. 4 23 
AC. ' 9 56 
aCe. II 29 
Jac II 8 
Eliz. 4 2, part, 29 
Jac. 8 I 
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'S imp. thence Year 31 


Queinton and Keits caſe 
Quickes caſe 


eorge Re 


37 2 


R 
Atcliftes caſe Year 
Rawlins caſe 
Reads caſe 
Reads caſe 
Read and Redmans caſe - 
ReRor of Cheddingfons caſe 
Ridgewayes caſe 
Rivets caſe 
Robberies and caſes thence 
Robinſons caſe 
Rogers and Portingtons caſe 
Rodkes caſe 
Roſewels caſe 
Rofſſes caſe ' 
Rouſe and Arthures'caſe . 
Rowlands caſe. | 
Ruddocks caſe 
Rudleigh and James eaſe © 
SLED caſe 72 
| Adlers and theie caſe +: Var 
Saffines caſe 2 ** 
ian and Beadſhawes eaſe 
' Sammonds caſe - + 
Sampſon aud Baceiy caſe" 
' Satiders bale et 
: Seambletrs cafe ' © : I'>". 
| Seevopes cafe © © 254 
' Semaines caſe "Fey: =='J 
' Sendils caſe ” <{- 8 | 
; Sewers and caſt* 'upottcom, of them 
; Saint Johns caſe” © i 
| Sexjeanr of Londoniciſe IE 
; CORP caſe: -- = *8V, $: 
' Fes Ca We 
leis caſe . _ vg 
* SirFrancis caſe : 
Sit George Brownescafe *** © © - 
Sir Richard Buc e "os = 


homas Cicils caſe - | 


Chomleyes cafe 39 
I ard Cleers caſe 42 
Sit Henry Conſtables caſe -- 43. 
Sir Andrew Corbets caſe ' 42 
Sir Miles Corbers caſe ' 27 
Sir George Curſons caſe | 5 
Sir Drue Drurfes caſe _. g 
Sir mp E nr caſe 34 
Sir h | 4 
Sir C | Fleernoods caſe 8 
Sir , m Foſters caſe 67, 9» 
Sir Dp Gerrards caſe” 33 - 
Sir WilliameHarberts:caſe 27 
- |- Sir Rowland Hawards caſe 37 
- Sir John Heydons caſe /- 10 
Sir Henry Knevers cafe - 38 
Sir Richard Lechfords caſe 7 
Sir Anthony Maines caſe -. BEES ._ 
Sif-Anthony Mildmaies cafe =Y 
Sir-John Mollins cafe. -- 4© 
Sir: John Needhams caſe 8 
Sir Henry Nevils caſe © II 
Sir Thomas Palmers caſe 43 
Sir William Pelhams caſe -Fi 
Sir William Pexhals cafe 7 
Sir Edward Phittons caſe g 
Sir Hugh Portmains caſe 40 
Sir Edward Seimerscaſe _ 10 
| Slades caſe © - 77=: = 
« Slingeſbtes caſe 30 
Smith and Murrels cafe 34 
Smithes caſe To 
| Snagge and Gees caſe 
Snellings caſe - 
Sondayes caſe 8 
Souldiers and caſe thence 43 
| Southcors caſe 43 


Eliz, 7 25 
31 Eliz. 4 25 
9 Jac. 9 i2g 
34 Eliz. 3 39 
309 Eliz. 4 52 © 
2 Jac. 5g 2.patt» 33 
42 ElZ. 6 24 
io Ja& Io & 134 © 
39 Eliz. 1 148 
26 Eliz. 3 52 
24 Eliz. 4 22” 
27 Eliz. 7 26 
I we \$ 2, part, 32. 
Ii J4G i T& , "36 
40 ; Elize,s' 25 part. 99 
35 EliZ.:$ 2. part. 197 
42" Eliz,:5 2. Pattern AZ” 
29 EliZoag-r: © 4 5347 
35 Eliz. g 2. path 4T7 
_ Eliz. 6: ' 25” 
: Elize; 14. 6 Har? T it” 
2: Eliza; 's, 2.-part,' 7 877 
2h 2: ih: +0 34s 4 k4 % a7 


5% 11-26 Hs Fa 
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8' Jac. 9 "84 
fie OOO En 
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IS Is L 7 
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Eliz. 6 17 \ 
Eliz: $2. pare: yo6 
Eliz. 4 - gr. 
RE: 
at 77 
ElizZe,7 = 7: 
ac. 6. £ 62 
þe F 17k 
2 65 
—- 18 
Eliz. 4 It 
Elizs 2 35 
ps 5 
Eliz." $2, - Part. 8 
4Cs:. $ 98 
liZ..g 2, : Jer: 21 
2c *J 43 
liz. 6 2244 oF 

wel 4 135 p 
ar e205 * 197 
Eliz. 5 2, part. 24 
ElIZ. x Z 
be ; 84 
Jac. 6 79 
Eliz. 5 27 
Jac. Io. = of 
EllZ. 4 + 9T 
EliZ. 5 2. part, 18 
Eliz. - 4! 24 
Jac....10 134 
El3Z. 4 19 
Eliz. s 2. part, 8z 
Jac. 9 127 
Eliz. 6 27 
ElZ. 4 $3 
Sparr1es 
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The general Table. 


Sparries caſe 
Specots caſe 
Spenſers ca(e 
Spencers caſe 
Stanhop and Bliths caſe 
Stanley and Hals caſe 
Stiles caſe 
Stoughrers caſe 
Stone and the Poulters caſe 
Studely.and Bulheads caſc 
Suttons caſe | 
Swans and cgſe thence 
Swains caſe 
Syers caſe 
Symmes caſe 
1.5 iT 
Ailour and: Hoes caſe 


Year 33 
32 
25 
45 
27 
Io 


38 


Year g7 


The Tailors "of Ipſw. caſe I2 


Talbots caſe | : 

Tavernour and Eromwels caſe 
Teed and Gravernors caſe 
Teyes caſe 


7 
26 
35 


. 34 
The Biſhop of Rath and Wels caſc 3 


The Biſhop 
The Biſhop'of Wincheſters caſe 
The Lord Aburgavenics caſe 
The Lord Aburgavenjes calc 
The Lord Anderſons caſe 

e Lord Buckhurſts caſe... 


The L. Cromw..and. Andexrl. caſe 
The L., Cromw.;and, [mn ors 


The L.Chiencis,caſe * 
The L. Darcies caſe- | 
The L. Has cud 
The, L. Shandoscaſe 7 
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EliZ. 5s 2. part. 
Eliz. 5 2. parts 
Eliz, 6 

Eliz, 4 

Jac. 10 

EliZ. 5s 2. part. 
ac. 8 

ace 9 
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EliZz. 4 
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Turnours caſe 
Twynes caſe 
Therford School caſe 


V 


Avaſor and Dowmans ©. Year 26 


Vaughans caſe 
Vauxes caſc 
Vauxe and Brooks caſe 
Vernons caſe 
Vicount Mountagues caſe 
Vyniorscaſe 
Virgils caſe 
*Ughtreads caſe. 


w 

V Ades caſe i 
Waices caſe 

Walcots caſe 
Warden and &c. of Sadlers caſe 
Walkers caſe © 
Walkers caſe 
Wethrels and Darleyes caſe 
Weaver and Cardens caſc 
Webbes caſe 
Wefſltbics caſe 
Weſtwicke and Wires caſe 


' Wheelers caſe 


Whelpdales caſe 
Whiſtlers.caſe * 
Whirtlocks caſe. 
Whictinghams caſe 
 Wildes caſe | 
Wields caſe 
Williams caſe 

; Winingrtons caſe 

| - Winſores caſe 

- Wirrels caſe 
Wiſcors 


- | Wilemains cafe 


Wright and Portman caſe 
Wroth and Wigs caſe 
Wymarks caſe . 

© caſe 
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The oeneral Titles naturally riſing out of the Books of Sir Edad. 


Coke Knight, in which he that 1s ready may more eaſily find any thing in them contained, 


+ 
9 
9 A Bargain &c. _ Of Vouther, Entendment. | H Mortdanceſter. ': 
i Bagazn and ſale, Of warranty. Enterpleadey. Morgage. Low 
T Batement of writ,| Barou and fem, County Palatine, Entre and writs of | Habtas Corpus, & Cor-| Mortmains Fs 
v ſee title writ. | Bar. Courts. Entre. fora. ; 
3 Abbot and Prior Barretore County Conrt. Entre lawful. Habere facias ſeiſ.! 
9 Abeyance. Baſtardy. Crown, Entre of plees. Harriaots.| Name. 
Abtttors. — | Battail. Cu 31 Vithe Equapollent. Heir. . Ne bogs af 
Ability, ſee Capacity. | Benches. : Courteſit. Error. Hereſit, fron Ke: tit, 
4 Abjuration. Bench of the King. Cuſtom. | Eſcape. | Homage. 
7 Abridgment. Bilaws. | Eſcheator. | Hors dt fee, : 
6 blinch ſee Preſence. | Bill, | D _ { Eſcheat. Hoſteloxr. My 
5 Acceptance. Biſhop, Damages. 4 | Eſcbequer. © Hoſpital, DT : 
o_ Afton upon the caſe. | Blees. Day, ſee Jour. + | Eſcuage. | Hundred. | Nonſuze. np : 
Aftion a. hr the ſtatute.| Burglary. Darrejn preſent. Eſplees. . | Hucband. em. he Non tengre: 5 ; 
G Aftions popular. Burning & 6. Death and life. Eſſoin, | =D :. 
6 Account. | Dectes tantum, | Eſtates. SEES 
y Accord, * C Decrees. | Eftoppel. EY | 
7 Acenſation. Capacity. Detds, Eftavers. TED | 
: Arquittance. Capi as and Exigint. | Default and appearaxe Eſlranger, Dog 
Ad quod damnum. Caſtles. Defamation. | eats. | 4 
9 Addition, | Cauſa. matrimonii, | Defeaſance. Evidtion, q "Bs 
3 Adjournment. Certificat. - cab ES Evidenceto the inqueſt, bw 
P *Ameaſurement. Ceſſavit, _ e - | Evidenctand charters. A ha 
5 Admiral. Chalenge. | Demand, + Examination.” obligation,” 
|  Adminiftration, Champerty. Demurrer. | Exception.” | | Occnpant. © ' 
'$ þ D I 1 : 
- Admiſſion. Chancery.  Deodands; Erittion, bee Extor : Odio and atia; i 
Arey. Chappel. Departure in + deftight. Office of Court. © 'S 
_ Agent and patient. | Charge, Departure in pleading, axrhats Office, and 0fficers: | I 
© Agreement and, &c.1 | Charter of the K; Denizen. Excommunication, | _— ——_ the Be : | 
/ Aid. | Charters. Depoſition. Execution. | y <4 
ts Aid of the Kings Chattels, | Deprivation: Executors, 3 
yay ge to make bis ſon| Chimin  * |Depaty. Exemplification, "0 
3 Knight &s, Circuit of afion. Detazner, ſee Ret. Exigent. : a 
4 "Alien born. © © «Claim; Debt. © © | Expoſition. + ED 
H © Ail and beſail. Clergy. '| Detinue. . Ex poſt ſatto.- F 
7 Alienation wi nome Clerks... Devaſtauit. Extent. £ no 
"3 Oc. ; Deueſt ſeViſt. _ | Eatinguiſbment. © 4 
Y evenerant. 7 Extortion. Vt 
- Denies : # , &./*4 ' 7 : 2 
7, [Devorce. 5 F bes ; 
5 Diſability. 5 | 2 
| Diſceat-. © Failing.s md. | Zuriſds 3 
Diſclazm. - | Fair, and Market, L 2: 
» | Piſcont. -— gy | Falſe impri, -, 
p Of lands, 3 
EN 
Diſſesſin. 
mairh plee; 
Povts, and Pigeons: © | 
1] Dower. Fiqfatiasc | Laches, = Ss 2 7 I 
- Dun fuit infra er, | Fine to the King: » | Leaſes. © rms Partition. Ep - - 
| Dum non compos ment. | Fines "of lands. SR :"} Patient, ſee Agate, Be”.  -- 
Dureſſe. Fold and foldage, | Law waged, ſee Lg. © Peace. 4 
| Parcible entry. -| Label. Peremptory. 
| DN 2 | | Foreſts A Parks... Licence, Perpetuity. 
4; 20 PT TOME RET; Eating _ rin 7%” Po a Limits and Limitation] Perjury. - - © $27 
5 f ns ag on Ky be ſee Manger, a Bo-| Biorging 2of deeds. Livery and primer &c| Pernor of profit... Ti 
+ bition. Contingal claim... | yer. | Form. ' | Livery and ſtifin. | 
1M Cont. form: callat. = Ejeitione firmas | Formedon. | ' | London. © 
| cr EE #] Of ward. | Foundations. + | Lord and t:nant. 
tourney and Gat*| Contribution. Elton. —_ Lage. 7M | 
[ Conuſance.” - 4] Elegrt. ; - ] Franchiſes. Mainttnancte * [Place and Connty? b 
Copybold. ' | Elopement. | Fraudulent gifts. - | Maznpriſe. Plaints. | : "mi 4 
"ofworog Loroay. | Emblements. Freſh ſuit. | Manour. "Bhd oe, I. | 
| Coroners. . | Emparlance. Fugitives. j Maſter and reddit ' | Pleadings; 
ws Corporation. Encumbent. - | Marſhalſea, © 1 Plena 
Corpus Cum cauſa. Endenturts = G ] Meſne. — Pltas. 
| Corruption of blood, | Enditement. Gail, Gailogr, Melins inquired, * mM - 
Coſts. _ | Enfant. Gavil kind, Miſnaming.- - 
Coverture, Enfranchiſement, Gods: Moderata mi hs. Poet tf 
B'. '* [Covenant Enformation. Grand ſtricanty. Moities. t 
Count. | Enheritanct. Grants of common, &c.| Monopolits, _ 4u0a rtddate 
Countermand. Enqueſts. ' | Grants of the King« Moo of nib: Premunire. 
Counterplee of aid. | Envolement. Gifts, Of dee ed. © Prerogative. 8 
| B Pr# 4 


The Table. 


Preſcraptzon. "Quod ez deforceat. | Repeals. | Rome, ſee Pramunire. _ Valuation, 
Preſentation £0 4 Quo Minus. Repleading. Variances 
Church. Quod permittat. Replevy. T View. 
Preſentment #n Court, | 40 warramo, Reparations, Safe 4 Tait. yy Veſting, deveſling, 
Preſence and abſ, Replications Santtuary. Tail after poſſive Vettire ſacias, ſee Et 
Pramer ſeiſin. R Repugnant. Satisſaftion. Tales, queſts. 
Principal and acceſſary| Rapte | Reputatione Saving a default. Temporaltzts. Perditts. 
Priority and poſt. Raviſhment. Requeſt, Scire facias. Tenants #n common. Villein. 
Priviledge. Reattachment. Reſceit. Seals. Texants at will, Poucher. 
Privits. Rebutter. Reſcie. Seifing, riſtiſmg. Tender and refu/. uſes. 
Probate of a Teſt. Recaption. Reſei ſing. Seiſim. Tenure. Uſurye 
, Proceſs. Recital. Reſervation. Servant and Maſter. | Teſtament. uUtlary. 
Proclamation. Recognizance. Reſignation. Severance. Tillage and Hisbandyy. 
Profeſſson. Record. Reſummons. | Sewers, Time. Ww 
Prohibition; Recovery. Reſtitutzons Sheriff. Title. Wager -of Law, ſee Ly 
Proof. { Recovery zn valews Reſtore to the x azon. | Socage. Tithes, _— znd eſtyay, 
: Property. Recoup. Reſumption.” | Souldters. Tol. arg. - 
: Protection: - Recuſants. Retainer and Detaints, SUMMONS. Tolt. Warranty of Attourny, | 
: Proteſiation. Rediſſtiſine Return of beaſts. Statutes. Towr aid City. Warranty of charters, 
E7 Purgation, Keextent. Return of the Sheriff. Steward s. Toxrn of Sheriff | Wales. Y 
& 4 Puruteiors. Relation, Rttraxit. Subpenas Tout temps priſt. Watving of things, 
| Releaſes. Reverſson, ſet Remain- Suggeſtion. Traverſe and Traverſa-| Warren, 
hs Q : FW der, -|Snzt and Surtorss | ble. Wafts 
bes.” Quantity. 7" |Rnaindtr and Rever Reveſting. Suit to a mill. * Treaſon. water. 
< Quare impedit; -- fron. © _ | Revive. Sunday. Trea _-_ found, Hay. [ 
A Dare non ONE *[nemitter. 37 Ty Revocation. Suptrſedeas. | Treſpaſs. witnfes. : 
: Quem redditum ved. © Remover and Remain-\ Right. Surpluſage. 4 - [vials x 
Nye eſtate. | ar. | | Right of the Crown. | Surrender. V Wreck. 4+ 
Quid Furls tlamat. * |Rents. 3 © |iots and Routs. 3. "| Suſpenct, Pacatione Jyrie. "TO 
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Where acceptance ofr rent. at chelaſi Jah; 
ſhall bar to demand the arrers duethe firſt 
day or no, Sce Arr Ar -&Þ> 

Where acceptance of ſervice by the} 
of the Feoffor of the renant, ſhall ex' 
the Lord to. have his arrerages. incurred be. 
fore, &c, Sec tit. Avowty and Notice. . | 


debr or duty upon contra&, determ 
contra PEROT: CO ns 


take effe& in the future, ſhall be in Abeiance 
or not. b. r.' 67. 130. & 34-0 I36. b. 2. 20. 
& 21. b. 6. 42+ 

Where an eſtate once in being ſhall be put 
in Abetance, by matter of EY afrer 
done or not, þ. 1, 46. & 134. £136. b.2.32. 
b. 3: 84. 

Where or how-an eſtate in lands or other - 
thing in Abeiance, may be charged or Soge 
by atfurance, &c. or nor. b. r. 132, & 134, & 
I35s. & 136. & 62, & 66, 57. b. 6. 42. 

Where Priſonets in Gaols, and Execution, 
ſhall be in Abeiance by. ge > the Sheriff, 
or Keeper of the Pons b. ef. -2 2 | 


Where the are. in A peals ſhall re- hte. Y epi Fe | 
oa a againſt the Pla Lqprochis b..4..[t e perforrhed by acce 
45447» Þ- 5. & 122, b. 11-33 75- 1-50 or. place; or of afic 
Ur, Statutes, «s 2+ Co $2 of YE ] 

Ns. See Ay and C 


Abatement of WRIT S, 
See WRITS. 


ABBOT and PRIOR. 


x Here the Abbot or Prior may 
have their poſſeſſions diſtinQ, 
and ſeveral from the. poſleſſi- 
ons of the Abby of the ſame 
Houſe. Book 3. 75. & 76,book 
wy 11. 8 17. ce Corporation. 
Where the Prior or Covent may have and 
2 "FR ry an _aRion withour, or againſt the 
- Abbot, x 3+ 7576: __— oa See Cor- 


| we POLO (0! z of At at, or Prior 


* 


& Where the Corpo 
"and Coventr h,1 
3 os ER, 

. Whole Z-:7 $376. 
+: Where an FE ky Prior may rejudice 

bi "Hs houſe or ſuccefſor by his own act , with- 

- ourthe Covent, by.mattter below or nor. b. 

%y 3 K+ 1 19-60. 7. DÞ EI» 69. Tr 799 b. Te 

5cÞ - 10. & 

6 Where a Leaſe, Grant, or Ec. þ bn Ab- 

'bor or Prior without the Covent ſhall bind 
, ſucceſſor, by acceprance of rent reſerved, 

"br &c. or not. book 3. 65. Sce title Accep- 
"ance, Corporation and Perſon. 
oY irc t e ſucceſſor of ati Abbot or Prior 

. Thall have the obligations. of other chartels 

things due ro the Predeceſſor or no:.b. 4. 

5." Sce tit. Executors, and Heir, and Chat- 

> Who ſhall be aid the Founder of an 

or. Priory, and to haye Corodies by 


_ oh na k,. or x.the ap 5d? in time of 


ons, or Few their | . | void by accepi ance po "'@ 
* Where, ro-what Ne ed for what of- in 0 
fenceabjuration ſhall be all , b.. & 
The ſequel and conſequence 
b. 7. 9. He that abjures che Realm, loſes 
Realm, but not the King, he loſes try 
but nor the Father of the country Joo hit nders an 
Abjuration for herefſie, and how bs. 23- that receive | ws 
See tit, Stat. 2H. 4. c. 15. . Where a wiſe ſhall barred of her Ic 
Abjuration of the I grace in caſe of [by accepting a j0 See tit.Do 
ealugs b. 5 Las: 22 Where a 


bo ' teſe =D 


on KS 
—_—— x: 
L Fi 
3 
I” Fin: et 


abridge ors at ages. Ctior ; c / ; PE "ok 
b. 1. 10. be. 5. 70. b, þ See it, Wont OS 


;on,&c. and when the | and miſdoes it or not, b-4- 92- 95. b 
ys dep BT T0 per mf 
es an ation a the caſe lies | I OE 


| ſtate in Fee" alt paſs >. bt. 84-105, 10h 


Abbot, Biſhop, Dean,or &c; ſhall be good 
2 eval Þ "" Whe | Hop 0,91,99, Ifhall be 


4 greewenr or confirmation 'of eCh 


| See 7: YI, 
| Where an wr79 of the A —— Es 
Exel | 

Fo 2. P« 27:61-109,1T0.Dix0. $ bang, - 


See cir. Confirmai og... | BE ND Go rmati 
o Y the Corents Gall he whe? who || Where the Lord may abrid CRE | 
all keex Lies. and, wh: rg be ſaid their] ones Fi aj ge notT 
rethe King ave ic poſſeſſions mrs 
lem, oc LE on tir. Alien: Frag DS 
gre td riſe the | "Where i=ptance of howag 
uſe they | binds a man RAE or Th 
G goth 3r 37:66. | RE. Fon 3 TS 


Where the King may. i whar fhall-be fuffi- 
Dn EE ls Ces 10 98% 


1$.bug, 87. tO 94. Rees; _—_ 


bear: x pk 5.59; 125.Þ. 1c 
-Where a&ion of the caſe oY 
TI of land, or Kc. - or n9ge b.. 


here receſt 0 CE Aut ye ble” 
2 Rich he or here right 09, | tide! 
LIES * TINT. I 175-77; 
le, ſhall bat" man to de- |- 'V f the cafe lies nor at the 
COOL, tat im-an norher title, | | comniva TS VPC Ou er; bar the ſaicſhal. 
Fn our him of his” 27 ch for ever, or" no, {be in the Courrf) Tpig ruat”b.4. 17-208 b. 310 
b. 3, 26. be4 - 5. b. 8:44. $3554" See tit. P-57; fy ; oY En: x: 5%, 
Dower and 7s in vita. |-- Where a&tionof the. caſe renee Mit - 


* tr 


im nor witli five 


levyed OR COPNI 


61 31 tat 


Sk: * 

e Erankteneme nts ir Cab 
£2 4. 58, | 
Where e aremalnder or eſtate limiced. | 


eftare of lad 
Ph old or no, 


by 7 
-Abeia DCE or not. $74 £7 I31« bs 2. oj | "wh 


Where Collvfion' ſhall not'he- averred by 


. the Lord, againſt his acceptance N "i 
by the Feoffees by Collufian, b. 


Where acceprance 'of a 'lea 4 other 
7 copy extinguiſhes the co- 
© ; 2.16, 15 *Þe + 254 Þb. 6, +37 
-. See tit. Copy-hold.. 
a:man'or woman ſhall be remitted 
] . Remi claim LORE _—_ below or no, 
| Tit, 


ler'sr. Of thar rakes rol:of him 

to go it, , . Fes - 0 
Where > Beige the ca ter 

who'"miakes or levies thin 

the franktenement of. other, To ro the pre+ + 

judice of his eftare-or -no.-b. 4.85. 89,1. 5. * 

4 TJ? 8-129 226. b. 9. $7.59; LIT. 


Whete a&ior of the caſe lies againſt. = 


Himcharongtr 


ainſt him,. 
hurt of 


e * cuſtody of goods or ene - 


ailment or lending, and kills rhem or im-| 
pairs them, Or nor. b. 11. b. 5. 15. & 14- 

Where a&ton of the caſe lies upon mena- 
cing tenants at will, upon which they de- 
part from rheir tenures, Or of villeins or 
ſervants. b. 7. 12. ; : 

Where a&ion of the caſe lies againſt Leſ- 
ſee at will, for burning an houſe, or 8&c. or 


NO. b. 5. 2. P+ 13, 14 


_——— 


| The '1 able. 


Ine in aRion of rhe caſe and: what thing | 
alledged ſhall be traverſable, and what not. 
b..4- 18. See Travers and Traverſable. _ 

Where recovery. or bar in other a&on 
perſonal, ſhall bar in ation of the caſe and 
contrarily. See tit. Bar. 

Where Law ſhall not be waged in this 
a&tion, See Law. 

Where a&jon of the caſe lies againſt tenant 


Where action of the caſe lies for not ma- K will for cutting woods and waſting trees. 


king or repairing Banks by fault of which 
the plaintiff is damnified. b. 10. 139. 140. 

Where a&ion of the caſe lies for falfiryor 
deceit, which is implied in a bargatn, b.4.18. 

Where a&ion of the caſe lies for Forging a 
deed in the name of another. b. 4. 18. 

Where a&ion of the caſe lies upon Aſ- 
umpſit made by their Teftator againſt Exe- 
Cutors Or no. b. 5G. 94. - : 

- Where a&jon of the caſe lies againſt a 
man, for danger done by his dog, and the 
Count and Bar in it. b. 4. 18. 

Where ation of the caſe lies for nuſance 
done in the high way or no. b. 5. 2.p-73- 

Where a man may maintain an a&ion of 
the caſe, though he may have an a&ion of 
another nature or not. b.4.93,94- Ele&ion. 

Where a&ion of the caſe lies for a Gueſt 
againſt his Hoſt or not. b. 8. 32. See tit, Ho- 
ſteler. | : 

Where a&ion of the caſe lics for playing 
with falſe Dice. b. 11. 87. 

Where a&ion of the caſe lies for not cele- 
brating Divine Service in his Chappel or nor. 
b. 4.86. b. 5. 2. P. 18. 72, 73+ SEE Lit. COVE- 
nant. | 

Where a&ion of the caſes lies, for diver- 
ting a courſe of water to his Mill, and the 
Count and Bar in ir. b. 4. 85, 86,879. _ 

Where a&ion of the caſe lies for diftrein- 
ing a man to cometo the leet, &c, where he 
owes ſuit, &c. b. 9. 4. ' 

Where ation of : of caſe lies for diſtrein- 
ing an Horſe upon which he was riding his 
journey. b. 4. 94- : 

Where a&ion of the caſe lies for making 
Coney boroughs in his own land, by which 
the Conies do damage to his neighbour, or 
not. b. 5. 2. P. 104» 

Where a&ion of the caſe lies for interrupt- 
ing of a man in his walks 1o a Forreſt, b. 5. 2. 
2. P. 75» 

Where a&ion of the caſc lies for diſturbing 
execution, and the Count and Bar in it. b. 5. 
2, P- 9I. 92, 93s - | 

Where a&ion of the caſe lies upon Aſ- 
ſumpſit to pay mony ar ſeveral days ; it lies 
upon failing at the day and before all the 
days are incurred. b. 4. 94+ v. tit. Debt and 

Form of the writ and. matter and Count 
in Aion upon the caſe, and what matter 1s 
ſufficient to abate it, b.4. 18.85, 86, 87. b. 


«+ 37» - 

Where 2 man ſhall take traverſe to a point 
of the writ in att aRion of the caſe, where 
he ſhall plead ſpecial bar or no. b. 4. 18. v. 
tit. Travers and Traverſable, &c, 

What proces ſhall iſſue and lies in aRion 
of the caſe. b. 10. 752. | 

What judgment ſhall be given in an a&Rion 
of the caſe. b. 8.60. b. 4.94. 

Where aGion of the caſe lies againſt a 
Sheriff upon eſcape of one execution. b. 4. 
05. See tit. Eſcape. | 

What ſhall be a good verdi& in aQien of 
the caſe, and where, the verdi& may be gi- 
ven at large in this a&ion, and where not. b. 
2, 25» b. 4+ 92» b, YL 24» 89.b, N I 12D. I0.56., 
_ $57. V. tit. Verdi. 

. Damages in aRion of the caſe upon Aſ- 
ſumpfir, and whar. b. 4. 94. 
- The Count 1n aRion of the caſe by In1ytn- 
do, where it ſhall be good, where not. b. 4. 
17. 20s 
What words in Count in aRion of the 
anddſtall make a ſufficient allegation in fa&, 
Plead ACh Note b. 4. 13, be 5. 24 091-93. tit, 


See tir, Tenant at will. 
Ftction upon the Dtatutes. 

Whar writs founded upon ftatutes, ought 
to rehearſe the ſtatutes upon which they are 
founded; and what not. b.jx2. 76. bg. 45475 
b. 11. $6. $3. b. 4.48 , ; 

For forfeiture or value of marriage, form 
of the Writ, Count, Bat and Iſſue 1n1t. b. 5.2. 
P. 127. b. 10. 119, See tit. ſtat, and there. 
Merton. c.6. b. 4. $2, b. 5.2. P. $58. b.6 
70. 76. and tit. Ele&ion, 

Apainſt a Sheriff for Returning men more 
remote or ſuſpicious Count and Bar in it. b.8. 
118, Seetit. ſtat. Weſtm. 2. c. 38. 

Upon the ſtat. of Prohibit. that none ſhall 
ſue or be impleaded before the Marſhal of 
the Kings Hoſtel, if one party be not of the 
Hoſtel and Bar in parcel. b. 6. 20, 21. b. 10, 
75. Sce tit. ſtat. art. ſuper Chart. 

Upon the ſtat. which forbids a man to d1- 
ſtrein out of his fee, or in the high way Form 
of the Writ, Count and Bar init. b..8. 60. 
See tit. ſtat. Marlbridg. c. 15. there. 

Upon ſtatutes which forbid diftreſs exceſ- 


five. b. 8. 60. Scctit. ſtat, and Marlbr, c. 4. | 


there. 

Upon the ſtatute of uſury, and the Count. 
in it. b. x1. 58. Sce tit, Uſury. 

Where and which 'aRions given by ſta- 
rutes may be ſued and maintained within a 
Franchiſe, and which not. b. 4. 65. 

Where and which a&ions given by ſtatutes 
may be ſued and maintained before Commilſ- 


— — > — —_— A ———_-———_— — 
A — 
— — 
% 


Where damages fhall be recovered in ac 
_ b, 4 = tit. Damages. | 
ar 1n ation of account by 
whar releaſe ſhall bar. b. 8. wg releaſe, and 
Where account lies not for one Jovnt. re 
nant againſt his companion. 68. Es 
— Where ancient demean ſhall be a good plea 
In account. b. 5.2, p. 105. ſee tit, Ancten: 
Demean. : 
Proceſs in Account. b. 3. 12. ſee tir. ſtat 
Weſim, 2.c. 11. there, and 25 E. 3. c. 1, 
Where and what things lie in account, and 
what nor. See tit, ſtatutes, and the year. + jj 
4+ C8. there, and examination, CO 
Judgment in account, and that there ace 
two judgments in that aRion. hb. 1 1.38,39,40 
Where and when a Writ of Error lies uy. 
on judgment, and when not. b. rx. 38 to gt, 
Of Account, and Auditors, and their av. 
thority upon account, ſee tit, ſtatutes Weſtm, 
2. C. I. there, and the expoſition of the ſaiq 
ſtatute, where a&ion of account lies not 
againſt an Apprentice. b. 11. 89. 
Where Auditors upon account may be gif. 
Charged. b. 8. 83. : 


MFccozd. : 

What ſhall be aid an Accord, and where 
no Accord ſhall be without fari:fa&ion,b.g. "4 
b, 9. 78, 79, 80s 

Where, and in what a&ion an accord ſhall 
be 2 good barre,and in what nor, b, 4+1.b. 6, 
43» 44+ b. 9. 78, 79, & 60. 

Form of pleading an accord. b. 4. 1. b, g. 
'7 95 8. ; 
Where an Accord is traverſable, and the 
Hue joyned upon it, and how nor. b. 9. 60, 

Where an accord to perform a condition 
at another place, or time, or of another thing, 
{hall be faid' a performance of the condition 
and diſcharge ir or not, ſee tit, Conditions, 

Fcculation. | 
Double and how. B, 9. 119. 
Of accuſation and trial by Pcers, and 6- 


| fioners of Oyer and Terminer, and which 


| not. b. 20, 21. ſee tit. Oyer and Terminer, 

What aRions given by ſtatutes are ations 
popular, and Counts and Bars in them. b. 11. 
$6, 57+ 66, ſee tit. ARTons Popular. 

Action upon the ſtatute upon him that cx- 
erci(es the art of a Phyſitian againſt the ſta- 
rute, and the Count and Bayin ir. b.114-116, 
ſee ſtat. 5 H. 8.c. 11. 

Upon the ſtatute which prohibits to ſue 
in anothers name. b. 10.75. ſee rit. ſtat. 8 El. 
Cc. 2. Aion upon the ſtarute there, 2 H. 5. 
C. 7, for not delivery of a libel. See tit. ſta- 
tutes, and there, 2H. 5.c. 9. 

AFcttons Popular, ſee Fnfozmation. 

Count and Bar in a@ions. popular, and 
where and when 'the Kings pardon ſhall bar 
him that ſues and diſcharge the party to all 
others or not. b..11. 56,57. 66. ſee tit. ARi- 
on upon Statutes, Information, and Charter 
of the King. 


_Fccount. 
, Forms of Writs of account and what, and 


poſition of the ſtature, ſee rir. Magna charts, 
C. 9. 

Where a man fhall not be outed of his 
lands or diſturbed in his goods, or moleſted 
in his body by accuſation withour legal pro- 


pleder 5 E. 3. c. 9. tit. ſtatutes. 
Yccquittance. 

Where payment in debt upon Contra is 
no plea without acquittance, B. 3. 65. b. 5. 2, 
P- 43- ſee tit. Monſtrance of Deeds. 

Where ati Annuity is not payable without 
acquittance, and hy conſequence payment in 
a writ of Annulty 1s no plea without acquit- 
rance, ſee tit. Atnuiry and Monfſtrance of 
Deeds. | 

Where a rent reſerved upon' a leaſe for 
years, or &c. ought to be paid without ac- 
quitrance, and in debt for rent payment with- 
out ſhewing an acquitrance is a good plea, b. 
3. 65. ſee tit. Debt, ag 
Where payment Without ſhewing an c- 
quitrance 1s a good plea in debt upon an Ob- 


how many there are. b. rx: 89. 
Againſt a Baily and where it lies or not. b. 
II. 89, 90s b. 10, 114, I14. b. 2. 68. 
Againſta R and where, and againſt 
wham ir lies or not. b.2.68. b.11.90.92. 
Againſt Gardian in Socage, and where and 
againſt whom it lies as Gardian in Socage, or 
not. b. 11, 89. 7 | 

Bar 1n account by recovery, or- at another | 
time barred in another a&tion perſonal. b.5,7. 

Bar in account before Auditors for a Recei- 
ver or Baily, and what matter ſhall be allow- 
ed in diſcharge of account before them or 
nor. b.4.84-b.8.152.b.1 1.38.Sce tit. Relcaſes, 
_ Where account lies nor againſt Executors 
in caſe of a common perſon. b, 11. 89. 
Where the King ſhall have his Prerogative 
to maintain an a&ion of account againſt the 
party or hisExecutors. b. 10. 104+ b. 11. 89- 
90, IIs oh ES . 

Where after judgment of Account, 8c. the 


| Iigation and the form of pleading it, b. 5- 2- 


P-117: ſee tit. Deeds or Monſtrance of Deeds. 
Where an Acquittance to ohe debtor ſhall 
advantage another or not, þ. 5. 2, p. 117. {ce 
tit, Releaſs, | 
Where, an Acquitrance by an infant ſhall 
bind him.dr not, b.$.2.'p.27. See tir Enfant. 
Where an Acquittanice by a woman Covert 
ſhall be good and bind her or not, b.5.2-p-27- 
Where an Acquittance by a Monk ſhall 
bind him or not, b. s. 27. Ws 
Where an Acquittance by the husbatid'of 
a woman executrix ſhall bind her, -b..5- 2» 
« 27s 
F Where an ac | 
laſt day, ſhall bar for the arrears of other days 
incurred before, ſee tit. Arrerages, atid'N&- 
tice. ; > "IT : 
bars the leſſor to enter for rent due at anothe 
day before, ſee tit. Acceprance. 


Plainr. may be nonſuted or not, but barred. 


lb 


« II. 38, 


: tance, 


ceeding by due proceſs of Law, ſee tit, Em- 


uittance of rent due at the , 


Where acquittance of refit of the laft day, ; 


" Wherean Aidits querela lies upon acquite | 


- 
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tance, as well as upon releaſe, &c, ſee tit, 

Andita quereld. | | 
Ad quod damnum, _- 

Where the Kings grant ſhall be void, be- 
cauſe an 44 quod damnumn has not been ſued, 
and where it 15 neceſſary to ſue 1t, b. 10-142, 
ſee tit. Grant of the King,and ſtatutes 18 E. 3. 

pro clero, C. 3+ ep 
Advdition. : 

Addition of elder or younger 1n a writ 
where it needs or not, b. 5. 2. P. 68.1.6 20, 
"of "Kinks or dignity in a writ where it 
needs or not, Þ. 118+ b. 6.53,54-Þs 7+15434- 
þ.8.16,17. b.9-17- b. 10-29. ſee tit. Name. 

By Repuration, and where and when and 
what time ſhall be ſufficient to make Repura- 
tion, ſee tit. Reputation. b. 6, 76. _ 

Where Gentleman is a good addition, and 
to what perſons and degrees it ſhall be given, 
B. 6.76. ; 

where Yeoman is a good addivon, and 
to what perſons and eſtates it ſhall be given 

and to what not, b. 6. 67. 

See tit, ſtatutes and there 2H. 5.C, 5. of 
additions and the expoſitions of 1t, 

Adjournment. 

Of Aſliſe, B.4.4. X 

Upon certificate of Aſſiſe,b.4.4.ſee tir.ſtar. 
Magua charta. Becauſe of difficulty and 
where, b. 5.57. Un. 

To what place or County 1t may be made, 
b. 8.57. 

Before what Juſtices to be made, b. 8. 57. 

See tit. Circuit of a&ion, b. 8. $7. Of tht 
term. b. 3.72. 

Fdmeaſurement., 

Who 15 Judge in-ir. b.6.17. 

Judgment in admeaſurement, and where 
two judgments ſhall be in ic or double judg- 
ment, b. 11.40. ſee tit. judgment, 

Admiral and Jdmiralty. 

F The Admiral's authority and juriſdition 

of the Court of the Admiralty , of what 

._ things they ſhall hold plea and of what not, b. 

| 2.93+ b..2, P.106.108. b.lo.115.117. 

Aftiſe lies for the office of the Regiſterſhip 
of the Court of the Admiralry, and the form 
of the plaint. b.8.47.ſce tir. Aſſiſe of offices. 

' Statutes which concern the office and 
Court of the Admiralty, ſee fiat. 13 R. 2. c. 
5.15 R. 2.C. 13. there, and the expoſition 
.of them, | 

Adminiſtration, and adminiſtratoz. 

What perſon or perſons ſhall be account- 
ed next to the inteſtate- to have adminiſtra- 
. tion of the goods of the dead inteftate, and 
what not b. 1.150. b.3.39,40. b.g.2. p.29. b. 
8.143. b.9.38.39. ſee tir. ſtat. 31 E, 3. C. 11, 
21 H. $.c. 5s. there, 

To what perſon ir belongeth to commit 
adminiſtration of the goods of the inteſtate, 

- where to the ordinary of the Dioceſs and 
where to the Mctropolitane. b.g.2. p.129.30. 
b.8.135- b.9-39-40. b. 1.150. 

_ Where committed by the Merropolitane, 
It ſhall be good be it by right or wrong, b.1. 

.. 150. b.g.2. P.30. 1.8.13%. 

_ Where commitred by the Ordinary of the 
Dioceſs without authority, it ſhall be void or 
_- voldable, b. x. 150. b. 5.2. P. 30. b.8, 
136. | 
Where there ſhall be a commiſſion during 
minority, how long it is to hold, and the au- 
thority and power of ſuch adminiſtrator, b. 
$+2+ P+9-29e WWICE, b. 6.63.67. b.8.135. 

, Where debt lies by the Adminiſtrat. du- 
cy and the Count in it, b.g.2. p. 

2 82. 

. No debt againſt the Adminiftrator at the 

. Common Law, b.5.2. p, 82. 83. 

; Where a writ ſhall be brought by or 
againſt an Adminiſtrator, and where as an 
executor, b g 40. | 

Whar a& and intermedling with the goods 

of the dead fhall be ſaid adminiſtration, 

what not, b.g.2. P-30.34+ bg. 37. 

Where and what aQtions the adminiſtrator 


' be again revoked, b.s.2.p.30.b.6.19.b.8.135. 


an a&ion by their pleading, or other att ro 


guiſhed or ſuſpended by acceptance of ad- 
miniſtration, or by admin1 
or nor. ſee tit. Executors, 


adminiſtration or not, ſee tit. Teſtament, 
and executors. * 


traverſed and, denied, and how their pro- 
bate ſhall be xried, ſee tir. Teſtament and ex- 
ecufors. 


the writ in an a&ion by or againſt an execu- 
tor or adminiſtrator ſhall take traverfe, and 
what manner of traverſe, ſee tit; Traverſ. and 
Traverſable. | 


adminiſter after. his refuſal before the Ordi- 
nary or nor, ſee tit, Execut. and Ordinary. 


becauſe he has ſuffered a recovery againſt 
_ at the ſuit of another by Covin or Col- 
ut10n, 


a ſufficient title in a Quare impedit, in the 
Count, without induRion or not, ſee tit. Q. 
Inpedit & Incumbent. 


joyned upon admitfion upon inſticutian, or 
__ » and how to be tried. ſee tit. 
rial. 


{ will be requiſite, and how ir ſhall be, ſee tir, 
Officers, 


Aftray, b.11.44. ſee tir. Authority, and b, 5, 
' 2, P+5 9. & Falſe impriſonment, b. 9.68. 


ſhall have , and what ſhall be maintained 
againſt him, what not, b.s.8 2; 

Where an adminiſtrator ſhall be charged 
in debt upon a ſimple contra& by cuſtom, 
b.$.2- P. 82. 

Where and what adts or things done by 
an adminiſtrator ſhall be good and ſtand, 
though the adminiſtrators be after diſpro- 
ved, and what not, b.8.5.19. b8.134.136. 

Where adminiſtration committed upon 
condition, ſhall be good, b.6.19. 

Where adminiſtration committed ſhall be 
void becauſe it was obteined-by Covin, b. 3. 
78. b. 6.18,19. b.8.143. ſee tit- Colluſion; 

Where an adminiſtrator ſhall not have ex- 
ecution, upon judgment had in debt, by the 
executor who dies inteſtate, nor contrarily, 
b. 1.96. b.5.I- P. 9. = 

Where a releaſe by an adminiſtrator be- 
fore adminiſtration committed to him, is not 
good, nor bars in an aQion; b. 5.2. p.28, ſee 
tit. Releaſes, 54k 

Where a writ of Covenant lies and ſhall be 
maintained againſt an adminiſttator of an 
aſſignee, &c. b. 5. 2. p«-17. ſee tit, ſtatutes 
32 H:8. c. 34. there and Covenant. | 

Where letters of adminiſtration ſhall be 
traverſed, and'of ſuch traverſes, b. 9.41. ſee 
tit. Teſtament. & execur. | . 

Where Judgment againſt * adminiftrators 
ſhall be of the goods of- the dead, where of 
their own,” fe tit. Judgment and executors, 
where adminiſtration once commitred ſhall 


Where and whar a&@ done by a woman 
covert Adminiſtratrix ſhall bind her huſband 
and what not, ſee tit. Acquitrance, and huſ- 
band and wife. 

Where and what a&gdone by the huſband 
of a'wife adminiſtratrix of another ſhall bind 
the wife. See tit. huſb. and wife. 

Where adminiſtrators ſhall be charged in 


which they were not charged at the begin- 
ning, b. 8.133. ſee tir. Executors. 

Where and whar a& done by the admi- 
niſtrator, ſhall be ſaid a waſting the goods of 
the dead, ſee tit. Execurt. 

Where an a&ion of debt ſhall be extin- 
2 as executor 


Where Eſtoppel ſhall be by the letters of 


Where letters of adminiſtration ſhall be þ 
Where the Defend. in plea in bar, or to 
Where he that was to be executor may 
Where an Adminiſtrator ſhall be charged 


_ Idmiſſion- 
Where admiſſion and inſtitution fhall be 


Where Iſſue in N. 1ypedit, or &c: ſhall be 


Where admiſſion of an officer to his office 


Afﬀrap. 
 Tift office and power of a Conſtable inan 


vitia, of the 


Treſpaſs for affray made upon his ſervant, 
wife; villein, or. &c. and where ir lies for the 
Maſter, Huſband, or Lord, or no, (ee tit. 
Treſpaſs. ----. . . 

Expoſition of the words { in his own de- 
fence) upon affray made, ſee tit. Expoſition, 


R Fge. 
' Where ape ſhall be granted in Aſſiſe of 
Novel difſeifin, or Mord'arceſter or ro, b. 
6. 4: b. 8.50. je © n 
Where age ſhall b@.granted in attaint, b. 


« to &.: +; 
Where age ſhall be granted, or the plea 
demur 7n Cu in vita, for nonage _— tee 
nant or vouchee or not, b. 1.15. b. 6:3. b. 4: 
g0..ſee tir. ſtarurss and there Weſtm. 2.c;20: 
Where age ſhall be granted and the plea 
demur,”for nogage of a baſtard whoclaims 
by deſcent as heir or nor, b. 8101. ſee tit. 
Baſtardy, 0 x 114 *; "Rp : 
Where age ſhall be grarited and: the plza 
demur in a writ of right, for nonageof the 
tenant or Demandant or not, b.6:3. 5.9.8 5; 
Where age ſhall be granted, and the plea 
ſhall demur in Ceſſavit for noriage of -the re« 
nant or demandant or not, b. 6. 3 4..,9-254 
'' Where age ſhall be granted, and the plea 
demur for nonage of the tenant or deman- 


dint in Formedonin'deſcender or not;b«6.4. 


Where age ſhall be granted, and the. plea 
demur in Formedon 1n reverter for nonage 


of the tenant or. demandant, or'nor; b. 6:3» 


Where age ſhall be. granted, and the pica 
demur in Fgrmedon in remainder for non- 
age of rhe tenant'or demandant;or nor,bis.3; 


- Where age ſhall be granted, and the plea 


demur in a writ of Meſne, for nonage of the 
tenant or demandanr, or nor, b. 6.3. b.9.85. 
Where age ſhall be granted, and the plea 
demur in Dun fuit infra etatem for nonage 
of the tenant or demandant, or not, b 6.3. 
Where age ſhall be granted, and the plea 
demur in Dum non fuit compos mentis, for noun- 
age of the tenanr-or demandanr, or nor, b.* 


6. 4+: ; ; © at 3 
Where age ſhall be granted ip Per que ſet- 
C part of: the demandant- or no 
8.8 Py 1255 ps TSS 


Where age ſhall be granted, and the-plea 
demur in writ of: Ail, Bcfail: or Coufenage, 


for nonage of the: renant-or demandant; :or 


not, b. 6,4. ſee tit, 
2, there, 
Where age ſhall 


ſtatutes, and Glouceſt; e. 
be granted in Quid urls 


4 s 


clamat, for nonage of the Plaintiff,; or/not; 


b. 6.4. big.&5.51.1 0705 3s hotks 
Where age ſhall be in Scire facias wpottia 
fine to have execution.for nonage of. the te- 
nant or Plainriff; or.nor; b.$.3;4-- :2 17.7 
Where age fhail be ea, and-the'plet 
demur for nonage in Scire fae;#z5; upon. judg- 
ment or reconufance; b. 3.13. fot 
Where age ſhall be granred, andthe plea 
demurt-in Nuper ob43t, for nonage of the te- 
nant or demandant,. or not, b. 6.4. 
Where age ſhalt be granted; and the plea 
demur in Partitione facienda, or not, b 6.4; 
Where age fhall be granted, and the plea 
demur for nonage in waſt, or.nor, b'6.4.. ; 
Where age ſhall be granted, and the-plea 
demur in a writ of Entre upon - diflesfir for 
the nonage of the tenant or demandanrt; or 
no, b.6.3,4. 
Where age ſhall be granted to him who is 
in by Purchaſe, Eſcheat, or Demiſe, or no; b. 
1-9. $.99.106. b.3.29. 19 . 
Where the plea ſhall demur againſt} all for 
nonage of one, or not;h.3.13. b, 9.42) | 
Where age ſhall be granted in a writ of 
Cuſtoms and ſervices, or nor, b. g.85.- 
Where a ſtranger ſhall rake advantage of 
the nonage of another, or not, b. 1.140. b:3. 
13. b. 4.125,126. b.7.8.b.8 42,43. 
Where adminiſtration ſhall be granted 


7s, 


during the nonage of an infant executor, 
and at whar age the adminiftrac. ſhall ceafe. 
b.g.2. P9429, tWICe. b.$.63.<7. Ice Adm:- 


niſtrarion, 


Enquirable in a Court Leer, ſee tit, Leet, | 


CG he re 


5-04 2% ah; 
a tr pn OE IEG - _ 


EY 


ig. Hl & | ; 
Where a Grant, Feoffment, Leaſe, Sta- 


hold of himſelf, (ce tir. Prerogative. 
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where age hall be granted, and the plea ; Where aneflate in lands or propriety in 
demur for nonage of the vouchee, b. 1. 15. [goods ſhall veſt in aman to whom they are 
b.4-50. 6.5» ; given until diſagreement. b. 3. 26, 27. 
Where releaſe of an infant executor ſhall | Where an obligation or other deed made 
be good, or not, b. 5.2. P. 27. ſee tit, Ac- | to one, and delivered to another to his uſe, 
quitrance. | ſhall be forthwith a deed without the agree- 
Where the Court of duty ſhall grant Age, ' ment of him to whoſe uſe, &c. ' or not, b.3, 
although it be nor prayed. See tir, office of 26, 27. b.g.2. 119. ſee tit. Deeds. 
Court, Where agreement or diſagreement made 
The ſeveral ages of the heir male or fe- to a ſtranger in abſence of the party to 
male, to be in ward er our of .ward. ſee tit. whom, &c. ſhall be good or no. B. 2.69. 
Ward. # ; Where agreement or diſagreement below, 
Where Copy-hold granted by an infant is not material to conclude a man or womatr 
Lord gf a mannor ſhall be good, ſee tir. In-, to claim their ancient right or title, B. 3. 26, 
fant and Copy-hold. | 27. b.4.3.5. fee th. waving of things, . 
Where Grants, or &c. of the King an in-' Where a declaration of uſe of the land of 
fant ſhall be good: ſee rit. Enfant. *._ the wife by the huſband alone, upon a fine 
Where a Grant of a Corporation ſhall be levied by both, will bind the wife, if ſhe dif- 
good and bind the body notwithſtanding the agree nor. B. 2.37. $8. ſce tit. huſband and 


infancy of the Head or Soferaign. ſce.cit. wife. ; 

Corporation and Enfant. | Where uſes declared by rhe wife of her 

Where age ſhall be granted-to the heir own land, upon a fine levied by her and her 

whoentred as occupantor no, fee tir. '.Occu- huſband, without afſent of rhe huſband, ir 1s 
* * notgood. B.2.57,58. | 


ant. | . 
F, The age of a woman to have dower, ſce Where a wife cannot make a Teſtament, 
tit, Dobver. nor deviſe without the aſſent of her huſband, 


Trial of age, and where it ſhall-be by/ the where, with his aſſent good, B.4.51.6t; 
county, or inſpe&ion, or by proofs; b. 9.31. Where a releaſe, or &c, made by a wife 


fore Iſl afrer hat 
ore Hue joyned and after, and y 
| be a good Counterplea to out of Sr B, _ 
bn. Sp 

Where ald ſhall be granted i 
Novel difleifin, or nor, Bn 0 _ 6 

Where aid ſhall be granted twice one 
time after another to the Plaint, or Defend 
and what ſhall be a good Counterplea to ns 
of aid. B.10.31. 

Where one Coparcener ſhail have ajq of 
another, to recover accorditg to the rate 
and where a ſtranger ſhall have aid of a Co. 
parcener, or Coparcener of a ſtranger, gr 
not, B. 4.122. b.8.75. : 

Where aid ſhall be granted to the Def, in 
Scire factas, upon a fine to have execution 
or 1h. B, 8. 75. ; il ; ; 

Where tenant in tail after poſſbili 
Iflue excintt ſhall not have aid. BY It, 34 F 

Where aid ſhall be granted to the tenant, 
or tenant by Copy of Court roll, or not, B, 
4+» 2Tz 2FJs 

Where it ſhall be granted to the leſſee for 
years. B. 4.6. b.g. 20.31. 

Where he in reverſion ſhall joyn in aid 
without:proceſs or no. B. 4.6. b.9. 20, 22, ſee 
tit. joining in aid, 

Where error may be aſligneq in graming 


See tit, Proceſs Ven. witneſſes and iflue jby- executrix, is not good without the aſſent of | or denying aid, or nor. ſee tix. , 


ned. the huſband: B's. 2. p. 27. ſee tit, Acquit- 
Where uſurpation upon aninfant-patron tance, and huſband, and wife. 
of 'a Church, ſhall gain the Patronage: of a Where a gifrof goods or eſte in lands to 
Church againſt him; or nor, fee tit. ſtar. 8& a man abſent, ſhall be good till he has agreed 
W. 24 C. 5. there. : +. - or diſagreed, fee:tir. Gift. and Feoffments. 
Apes of infan:s to'marrcy, and at whatage . Where: agreement "of the _ 7 may 
they may aſſent or diſlaſſent, ſee tit. Agree- [change the courſe of the Law is caſes, and 
nr. +. 5.0 : 
Y:  Fgent and/\Patient.-_ | ti. affnt FR 
Expoſitions of Grants, Feoffments, Gifts, | Whdon un abpogtgn: of an infant cxecu- 
or &c. to himſelf. b. 1.137. b. $8. 118. b. 9. 'tor, "that the-devifec ſhall take a thing de- 
123. ſee below, and tit. expoſition. -*iviſed to him is not gend-B. $2. P.29. ©, 
' Where a woman may indow. her: felf of; Where an aſſegr of 88 Adminifiramr du- 
the Pluis beail. ſee tit. Dower and expoſition. ' ring minority of am infant executor, that the 
Where an executor may retain the goods deviſee ſhall take his legacy, , is not good, B, 
of the teſtaror and pay himſelf, ſee tir; A-, 5.2. p29»; . | 
ſets, Expoſigionand/Excaitor.: . + '// |: . Where agreement may be notwithftanding 
| Where a manſkallnothaveConvſance of a diſagreement once before, and contrar. 
plea, where he is party and his own judge. where nor. B. 5.2. p.119-b.2.6g. b. 3-26. 
ſee tit. Conuſance and expoſition. ___ 'Where' in caſes 'conſent takes away error. 


; Where not. B. 4- 62-64 b,:5.2, P:36.40. ſee 


| Where the meſne ſhall jain iv aid co the 
tenant, and how ; ſee tir. joining in aid, 

_ Whar pleas they ſhall plead after joyning 
in aid, fee tit. joining in aid. 

| _ Fid of the Kings, 

” Where it ſhall be granted in Aſſiſc of no- 
vel diſleifin. B. 8. 50, by 

Where 1t ſhall be granted to a Copy-hol- 
der. B.4-21,22,23» 

Where it ſhall be granted to the patentee 
| of rhe King who claims fee or no. B. 1-48.50, 

Where 1t ſhall be granted of the Kivg & 
| uu » Where of the Queen alone, and 
where not, B. 4.23, 

Where it ſhall be granted, becauſe the heir 
who 1s vouched, is ward to the King, or 
committed over. B.9.16, , 

Where the Court will not proceed the 
v9 pun being conſulted with, by reaſon of 
a writ. to. come to them, B. 9.16, 


Where a man ſhall vouch himſelf and re- B: ; gt, b, 5- 2+ P* 3-40. Sce tit. Afſent, 
cover in value, :ſce tit; Voucher, and Reco-' an ancodmbtt; 
very in value. _*.: Where marriage before years marriage- 
- Where a man may limit a remainder to able, may be-made good by agreement af- 
himſelf, ſee rit. Remainder. ter, and contsar? void by diſagreement, ' B. 
0d and of a leſs eſtate then he had beforeg| ' Where'/the deviſce cannot take the thing 
tit.Reſervation and Tail, and Remainder, deviſed to him without the aſſent of the exe- 
Prerogative of the King that he cannor , cutor, ſee tir. Deviſe and-Executor, 471 
| What ſhall be ſaid a ſufficient aſſent to 
"Where the King cannot command himſelf make an attorament, what nor, fee wt, At- 
by his writ, which is one reaſon why he can- | tornment, eh, 
not be impleaded by Precipe quod reddat,| What agreement & neceſſary in ſurren- 
"ee tit. King twice. B. 4. 13- _ ders, and what ſhall be an agreement to make 
| and : ement, them good. ſee tit. Surrender. 
_ See tit. :Aﬀent. Where tenants are bound -to bilaws , 

Where eſtate in lands made to a huſband h they aſſented not to their making. 

and wife, or to a woman Covert, ſhall be; ſee tir. Bilaws, - . | 

good, and wherethe wife may diſagree, and| Where amendment may be by agreement, 

what ſhall be ſaid anagreement. B. 3. 25, 28,| where otherwiſe the thing ts not good. ſee 
| fa tit. Aﬀlent and amendment. 

Where another day then the common day 
rute,'or Reconuſance,&c: /by huſband and|fn a plea of land-may be given by affent and 
wife ſhall be good and bind the wite after the| agreement of parties. ſee tit. Aﬀent, 
death of the huſband, wirhour other aſſent] Where the Plaintiff ſhall not have judg- 


Where it ſhall be granted in a writ of- 
dower,-or.net, B. 9.16 ; 

Where the Court will not proceed: th 
King not being conſulted with, upon ſurwiſc 


hands. B. 9.31. FA 
'Vid'to make His Son Knight, &c. 
Avowry for aid, to make his Son Knight, 
and-marry his Danghrter. B. 11.44- 
It: ought :not to be exceſſive, what ſum to 
be paid, B. 11. 44. ſcetit, fiat. and there W. 


I, C. 35» 
q Flien bozn. 
- Whoſhall be an alien born and who not, 


our of the Kings ligeance, or not, B. 7. 6,7 
15, 18-t0-28, . © 

Capacity of an alien born to purchaſe 
lands, or gain goods, and what things he 
may -gain-apdenjoy to- his .own- ule, and 
what not, Bu4- $5.59. beg. 2. P- 52. b.7+17-18s 
2 $« b.9.14T- 


what grant of the King is ſufficient to make 
him a Denizen, and what not. B. 5-2 P- 52» 


.or agreement, or not, b. 1.76. b. 2.58-57.97.| ment, though the -party tenant or defend. 
b.3.21.28.61. b.10.43-46. agree and confeſs hc aQtion. ſce-tir. Aﬀent 
Where agreement or diſagreement afrer|and-judgment,.atid« of the Court, 
ſhall have relarion from the beginning to an} Where a recovery ſhall be falſified, be- 
a& or thing done before, &c. or not. B,z.27,| cauſe it was covinous-by. aſſent. and agree- | 
28. bug: 3-5. ſee tit. Relation. © _ ment, and by whom, or not. ſee tit. Falf. of 
Where and whar a&jons ſhall be account-| recovery and aſlent. | 
ed to be an agreement or difagreement in| Where a man may plead anothers afſent | 
Law, and what nor. B.3.26.29.-b.4-5. © - | without ſhewing a deed of ir. (ce tit. Aflenr, 
Where diſagreement of a woman to have | Agreement of. what perſons required, to 
a joznture made her, ſhall be good, and [the making an Appropriation. ſee ti, Ap- 
where ſhe cannot diſagree. B.3.25,26,27.b.4. |propriation. | ; 
3+ 5+ b. 5.2. P- 25, 26. ſeetit. Dover and ſta- Fid of acommon perſon. 
tutes, 27 H.8,C, to. there and jointures, -. Where ir ſhall be granted in Repley. be- | 


$6. b.9,6,48-22.25. DYE | 
Whene | a woman alien born \fhall have 
dower, ornot, B. 9.5.2 


$5 Op 
Where :baſtardy ſhall be:alledged 1n an , 


alien-born, and how ir ſhall be tried.B-7-22- 
Where: and in what ations nonabllity 
ſhall be alledged in the Plaintiff becauſche 15 
an alien born,and in what nat. B.7.16,17,18- 
The form of pleading an Alien born. B.7- 
16. b.6.47. | | 
Alien born cannot be ſciſed ro the.uſe of 
oncchery, B. I. 122. 126, 129+ 133: {ce il 
ES. 
Where alien born ſhall nor be tevant bY 
courteſie, B, 7.25. Where 


that the lands are ſciſcd into the Kings 


and where land ſhall deſcend to aman born 


How.an alien born ſhall be a Denizen, and | 


' Where amendment ſhall be in a writ ori- 


gnal, not founded upon a record, ncr eſcrow 


*. Where there ſhall at all timts be amend- 


| edafter-verdi& or judgment, and in what 
" matter and in what nor, b.8.52.157. 


- Where amendment ſhall be of diſcontinu 


_— CO 


The Table, 


LT 


bs —————_ 


oflefſions of aliens born. B. 4.5725 8+ 95+ b. 
9.19. 10-113 b.1.123,124» ; 
where it ſhall be a good challenge to ju- 
aliens born in an a&ion brought by or 
2oainſt an-Alien, B.1o 104,105: 
How the pleading ſhall be berween the 
arties, upon Alien born pleaded and from 
what place the hog ſhall come to try'the 
ve, B.6.47. b.7.26.27» ; 
we ay he has, who has right to 
1:nds aliencd to an Alien born. B. 4. 55. [eg 
tit, monſtrance of Right. ; 
Challenge to a juror becauſe an Alien 
horn. ſee tir, Challenge. 
Al, Welail. | : | 
Damages in che writ of Ail and Beſailzand 
What B. 11-51; ſee tit. ſtat, and Glouc. Cc. L' 


there. 
Bar in writ of Ail, Beſail, or Coſinage. b. 


; Alienation without licence. 
Where in ancient time the Kings tenant 
might have aliened without the Kings 11- 
cence, where ir is requiſite or not. B. 4-55 
b'2.80,81. b.6.28, b.9.106. b.10.25, : 
Where two fines ſhall be paid to the King 
upon two alienations withour licence, where 
not, b. 6.38. : 
' Where the Kings tenant may charge his 
land, by grant of rent wichour the Kings 11- 
cence, b.88.85. . 
Where the tenant of the King may re- 
leaſe without rhe Kings licence or'not.b. 3.31. 
Where and what licence of the King to 
alien ſhall be ſufficient to excuſe the tenant 
as to take fine for alienation, and what not. 
144+ b. 2.80,81. b. 4-g5+ b.6.28. b.8.85. ſee 
tit. Licence, , : Rs 2 
»Where the King may ſciſe upon alienation 
by his renant, notwithſtanding-he hath the 
Kings Licence. b.1. 44+ b.2 80. b.6.28.b.8.85, 
ſee tir, Licence. | 


where the King ſhall ſeiſe the lands and j- 


rours, becauſe half che enqueſt is 'nor of 


Where amendment ſhall be upon fines 
levied of lands, and in whart thing, b, 5.2. p. 
28.39-4354445+ [ce tir. Error. 

Where amendment ſhall be 1n Efſoins. be 
3.155, 

Where amendment ſhall be of proteRion, 
or not, b. 8.157, 158, 

Where amendment was at the common 
law before the ſtatutes of amendment. b. 8, 
156,157, | 

Where the judges may corre& and amend 
their own judgments. b.8.156,157.163- 
Where amendment ſhall be of a thing 


or of Ni{fz pris, and where not, b.4.52+ b. 8. 
161, 162, 
Where amendment ſhall he of proceſs up- 
on the original, or upon iſſuf joyned, or up- 
on omiſſion miſawarded or non-awarded of 
It, or not, b. 5.2. P.42-43- B.8-157-160- 
Where amendment ſhall be of the return 
of a Sheriff, or Baily &c. or not, b.5. 2. p- 
41+42. b. 8.162, b. 10.104» i 
Where amendment ſhall be of a roll, re- 
cord, proceſs, or matter which happens in 
default of the Clerks, and what ſhall be ſaid 


their miſtake and whar nor. b.q. 52. b.5.2. p. 
43 44- thrice, 45,46.b.8.157,158,1 S916 t. 

Where amendmenr ſhall be of the war- 
rant of Attorney, or not, b.8.162. 


any matter in- the Count, writ or &c, of 
which thing and of which nor. þ. 4-5 2. b.5, 
2. P- 41, 42. b.8.160-162. | 
What amendment ſhall and way be by aſ- 
ſent of parties which otherwiſe cannot be, b. 


| 4+62. Þ. 5.2. P. 36. 
Amercement. 
Which Courts have power to amerce, but 
not to fine and impriſon, and which neither 
one nor the other. b 8. 38.39. b.11-43,44,45- 
Where the King nor Queen ſhall not be 

amerced, b.8.61. / 
Where amercement ſhall not be of an in- 
fant, and if he be amerced, to be pardoned, 


Amendment. | 
Where there ſhall be amendment of a 
wric founded upon record or not. b. 8.157- 

b. 10. 133» 


ginal, which is founded upon a bond or 
other eſcrow &c. or not, b. 8. 156.159. + 
-Where amendment may be in a writ ort- 


or nor. b. 5.2. P.45. twice, b, 8.156. tO 159» 
b, 10.133» 


ment of writs original &c, for the King. b. 6. 


* Where a Count may be amended and in 
what matter as well after challenge to it by 
the party as before. b. 8.167. 

Where writ or Count &c. may be amend- 


Where amendment ſhall be of a Count, 


Writ &c.in another rerm, and of what thing | 


and of whar nor. b. 4.52. b.8.157.161,162. 

- Where amendment ſhall be afcer a writ of 
Error broughrt and depending. b. 5.2. p. 44 
$5,46. b.8.158.162.156. : 

\ Where amendment ſhall begof a thing 
Witted or left out, in the verdi&, or nor, 
b.4.52, 

Where amendment ſhall not be of a letter | 


b.5.2.P+49- b. 8. 61. 

Where amercement ſhall be in Court Lee 
Hundred or Court Baron, which is good, 
lawful and to beavowed, which nor. b.6.25. 
77, 78. b.8.38. to 41. b. 11.43,44,45. ſee tir. 
ſtatutes and Magna charta c. 14. there. 

Where and how avowry ſhall be made for 
amercemenr in Court Leet Hundred or Court 


Baron. b,6.25.77,78. b.8.38-41. b. 11.444 5: + 


Where and how amercements ſhall be af- 
fered, b.8.39,40-37,38. ſeetir. Coroners and 
Mag. chart. 14. where amercement ſhall he 
of Suitors in Court Baron, &c. b.8-40.b...g95. 

Where the Def. ſhall not be amerced be- 
cauſe he comes 1n at the firſt day. b. 5. 2. p. 
49+ b.$. 39.62. 

Where the plaint. or demandant ſhall be 
amerced for their falſe ſuppoſal. by writ, or 
upon non-ſuit, b.1.172. b.3.18. b.4.104. b.s. 
50-58,5 9,60, GI. | 

Where the plaint. or def. ſhall be amer- | 


which happened in default of the Benches, |, 


Where amendment ſhall be of omiſſion of. 


though the plaint, be amerced, and contrar. 
b. 8.61. 

Where amercement ſhall be of the mal- 
pernors, or not, b. 8.39. 

Where the def. ſhall be amerced for Cons 
tempt or delay, b.5.2. ou b.3.59,60. 

Where- amercement ſhall be of a Sheriff 
for nor return or falſe return of a writ. b.5 .2. 
P- 90. | 

Where 1n deht for amercement the defend, 
ſhall have his law, b. 4* 95. b 8. 41. ſee tic, 
Law and debr. | 

Þ » Annuitp. 

Count 1n writ of annuity upon a gran 
fimply, or on condirion, till he be advance 
ro a benefice, or for his counſel to be given, 
or &c. b. 2.37. b.7.9. & 10. & 23.h.8.148. 

Count in writ of annuity upon a grane in 
the disjun&ive, and what ſhall be good and 
what not, b. 2. 37. b. 5. 2. p. 4e. ſ@ tit. wric 
and plainr. and demand. 

Count in debt upon arrerages of atinuiry, 
and where the action lies, and ſhall be main- 
renable, or nor, b.4.48,49. b.6.41v 

Bar in wrir of annuity where fie counts 
upon preſcription, b. 8.138. 

Bar in writ of anuuity where he gounts ' 
"_on grant &c. or in debt-upon arrears, b. 
, Bar in writ of annuity where he counts 
upon a grant for counſel &c. b.g.zo. _ 

Where annuity gratited, by tio ſhall be a 
joynt grant, and where ſeveral, b. 8.37. ſee 
tit Grant and expoſition, £7 

Bar in writ of annuity againſt the heir, * 
and where he ſhall be charged by preſcri- 
ption, or-grant of his father, and where nor; 
b.7:9. b.1c.128. ſee tit. Aſſets, | 

Bar.in a writ of Annuity againſt the Parſoti 
of a Church and what hall be good, and - 
what not, b. 8. 145. my 

- Bar ina writ of Annuity hy teleaſe, of ac- 
quittance, and by what words wirhin rhe 
deed. by what nor, b.3.65.ſce tit. Releaſe. ' 
Where and what annuity may be aſſigned 
and granted over to another, or forfeited rd 
the King by attainder, and whit nor, b.7.28, 
29, ſee tit. Aſſignee, F 
Where the grantee of a renr'of a rent 
charge my ave and maintain a writ of An- 
nuity, or diſtreſs and avowry at his ele&jon, 
or not, b 2.56,37- b.3-29. b.q.:9. b. 6.48: b. 
7. 24. b.16.128. ſee tit. Ele&ion, 

Where a writ of Annuity lies for rent or 
Annuity granted for years, b. 4.49. 

Where-Annuity lies, and ſhall.: be main-, 
tained againſt the Parſon, vpon rhe grant of 
the Patron, and Ordinary in the time of Ya- 
cation, þ.1.147. 5-2: pk, b.&.145. © 

Judgment 1n writ of Annuity Shicre the 
plaint. recovers the arrerages &c. and for 
what time, b. 7.11. DR 
Where after judgment._in a writ of Annui- 
ty, the Grantee ſhall not have again a wric 
of annuity, but a Scire facias, b.2.437. b.g.2. 
p-8. b.6, | 


ced, yet no defaulr in him, b.8.6. twice. 
Where the F grupe ſhall be amerced upon 
his writ abated, by a& of the party or of the | 
Law, or not. b. 8.60,61. | 
Where amercement ſhall be of jurers, and 
where goes be. 41e 1S43-4Þ ©] 
Where an Earl Baron ſhall be amerced, and ' 


to what value, b. 5.2. p.58. b. 6.45.54 b.8. 


Verdi&& in writ of annuity ane what ſhall 
be gopd, b. 11.56. | _ 
How a Parker ought to keep his Park, and 
what a& ſhall forfeit his office, and thie fee 
granted for the exerciſe of it, b.g. 50+ ſee tit, 
Forreſter and Forreff. ; : 
Where an annnity is not payable without 
acquitrance, ſee tir. Acquirrance.. 


or ſyllable, notwithſtanding the ſtatute of | 39.40. In which writs the plain. ſhall not be = Where payment is no plea in a writ of 
14E.3 6, ſceb.s.2. p.45. b.8.155. to 163. | amerced upon non-ſuir or &c. b, 8.61. | 


tit, ſtat, 14 E.3. there. | 


wy * proceor not. b. 4.62. b. 5.2. p.43- 
«W-IgO, , 
Where ir ſhall be of a Poſtea after verdi&, 
$42. P.42+ - 
Where amendment ſhall be of the rolls of 
urt of the Lord of a mannor for the eſtate 
aud intereſt of a Copy-holder, b. 4. v 
Where amendment ſhall be 1n proceſs 
unſt jurors,or not,b. $.2-P.36.37-42.43.Þ. 
8.162, {ce tir. ſtatutes and there 32 H.8.C-30. 
C I 4o ; , 


Where one of the plaint. or demand. ſhall 
be amerced, the other not, b. 8, 39. 59.61. b. | 


I IT. . 

where the plaint. or demand. ſhall be ſe- 
verally not joyntly amerced, b.5.2. p. 58.b.8. 
30.59. b.11.43. ſee tit. fine to the King, 

Where the plajnt. or def. ſhall be twice 
amerced. b.5.2. P. 58. b.8.61. | 

Where amercement ſhall be of a Town, 
County or Hundred, upon cfcape of a'felon 
or &c. b. 75. 6,7. b.11.43. | 

Where pledges ſhall nor be amerced 


Annuity, ſee tir. Acquittance , and Mon- 
ſtrance of Deeds. 
Anſwering, ſee Reſpondez. 
ppeals. | = 
Form of writs of appeal and ' what ſhall 
be good and ſufficient matter to abate them, 
and what pleas the appellet fhall have tro 
abate writs, b.4 39.47. 
In whar places and Counties appeals ſhall 


be brought, b.7.2. 


Brought by the heir of the death of his 
Anceſtor, and of what death, and who ſh! 
be heir to haye it or not, b: 4. 43. 452 46. 
7. [ 3. Lo 


The Table. 


Freſh ſuit to regain his goods, and where | 
the appellor ſhall have reſtitution of them or 
nor, b $.2. P-105-I11- b.6.80. 

By a woman, and of whoſe death ſhall ſhe 
have appeal and of whoſe not , and the 
Count in 1t, b. 4.42,43-4 54524748. be 7.13. 
ſee tir.ſtat, and there Mag.chart.c.34.% 3 H.7. 


CiIso F Ss 
of Mayhem and the Bar 1n it, b. 4. 43. b. 


6. & . g2 
of felony and Burglary, b. 4. 49. ſee tit. 
Corone. FL 
Of murder, the Count ang bar 1n 1t, b. 4. 


0:42,43-45 46, 47» b. 9.13. - 
: + 7c {be rime appeals ought to begin. 
b. 4. 42+b. 5. 107» b. 7. 30. ſee tir, Computa- 
tion, » 

Againſt the principal and acceſlary both in 
one wrir, where good or not, bur to be 1n 
ſeveral grits. b.q 44-47- _ 

Counts in appeals which ſhall be good, 
which nor, b.4-42,43«4 $,46,47- 

Where a man ſhall be arraigned upon an 
indi&ment, hanging an appeal againſt him for 
the ſlamagfelony, and within 4 year ; or nor, 
b.4.4 5-47. ſee tit. ſtat. and there 3 H.7.c.r. 

Where and upon what pleas pleaded 1n 
bar, or abatement of the appeal, the def. 
ſhall plead over to the felony, or not. b. 4 
45, 47- ; 

Where a' man acquitted of felony, or 8&c. 
ſhall again be arraigned, upon appeal or 1n- 
di&ment, or not. b. 4. 39. 46. 48. lee tit, 
Crown. | s 

Where a man attainted, or convia, ſhall 
be again arraigned, upon appeal or indiQ- 
. ment, or not, b.4.40.46,47- ſee tit, Crown. 

Before what Juſtices a man may 'become 
an agprover, before what nor. b. 16. 96, ſee 
ſtat. Artic. Cleric.a6. | 

How an approver ſhall be demeaned, be- 
fore his approvement, and how after, b. 9. 

1109, ſee tit. ſtat. Artic. Cleric. 16. 

. Trial by batrel in appeals, and the order | 
-and form of ir, and before whom ir ſhall be 
performed, b.g.31.119. ſee tit. Batrail. 

_ Howand by whom Mayhem ſhall be tried, 
in appeals of Mayhem, and whart trial ſhall 
_be peremprtory, and what not. b.g.31. 

Where the plainriff in app&al ſhall make 
fine to the King, and be impriſoned, or not, 
\ 'b. 8.60. b. 5.2. 


| 


+-$JOs - 

Bars in A 4 and which ſhall be good, 
which fot, b. 4.43:45:46,47+ Þ+.7.13. ſee tit, 
Crown. | 

Verdi& in appeal, and which ſhall be 
good, and where a verdit at large ſhall be 
good, or not, b.4440.43-46. b. 5.2. Pi150. beg. 
6Z-0T. TE2-J19.67» | | 

From what Town and County the viſne 
ſhall come to try the iſſue in caſe of felony in 
| appeals, or indi&ments; ſee tit. Crown and 
Trial, : | | 

| Where the def. in appeal ſhall recover 
damages, againſt the parry or his Aberttors, 
ſeerir. Abbertors. 

Where-an - 4 ſhall abate for inſenſible 

and falſe Latin, ſee tit. Falſe Latin. ; 
Appeals ſued in Court Chriſtian,up6n ſen- 
. tence given in Court there and the manner of 
proſecution of them, and of whar effe& rhe 
ſhall be, b.2.45-41. b.s.51.b.4-75+ b.6.18,15, 
- b.5.28. b.8.43. b. 11.99. b.g.119. 
Appeals to the Court of Rome in cauſes 
' ſpiritbal reſtrained, b. 5.30. ſee tit. Pope. 
Appearance, ſee title Defaulf. 
Yppend. parcel, and Jncident. 
Where and how rents ſervices or other 
Inherirance may be parcel, appendant, or in- 
cident ro a manner, b.2.45. rwice, b.4-24-25 
26, h. 6.64. b. 9.23.25.27. b. 10.63,64. b.1 1. 
47-5 Ge. b.g.31. b.3. 59, 
Where and how rent, land, or other in- 
- herirance may be parcel, or appendant to a 
town. caſtle or honor, b.4.37.86,87,88. 

Where common, advowſons, or other 
things ſhall be appenganr to an acre of land, 
or regardant, b 4:31:37. 


. | EEE | ni 
Where a foreſt, warren or chaſe, ſhall be | purtenances, what thing will paſs, what nox 
| b,2.32. b.6.64, 3 


parcel or appendant to an honour or mannor, 
or not, b. 10. 64. 

Where a corody ſhall be appendant to the 
Patronage ofa priory, b. 10. 33. 64. ſee tit, 
Corody. 

Where land, rent, &c. may be appendant 
to an office, b.4.33,34+-37» 

. Wherean office may be appendant to an 
office, and to what or not, b.4.23.33. ſee tit. 
office. 

Where land, common, &c. may be appen- 
dant to an houſe or no, be 4. 37. b. 8.79. b. 


II. 46s 

Where a Leet may be appendant to a man- 
nor, houſe or land, b. 10. 64. 

. Where Land or Leet, or 8&:c. may be ap- 
pendant ro a Ghappel or Church, b. 4.37.' 

Where waif and eſtray may be parcel or 
appendant togLeet hundred or mannor, b. 
3-33. b. 9.27. 7 

What things may be claimed, as appen- 
dant, incident, or parcel one to another, 
what not,b.2.45-b.4-33,34+37,38. ſee Tithes, 
Leetand Common. 

Where Tithes may be claimed appendant, 
or appurtenant- to a mannor, and how, b.2. 
45 ſee tit. Mannor and Tithes. 

Where the County Court is incident to the 
office of Sheriff, b. 4.33. ſee tir. Sheriff. 

What things are incident to the office of 
a b. 4433,34- ſe tir. Officers and She- 


__ 
_ 


Where the Sheriffs Turn is incident to the 
office of Sheriff, b 4.33. ſee tir. Turn of the 
Sheriff. _ 

To whom the Advowſon of a Vicarage 
belongeth; and who ſhall have the preſcnt- 
ment, the Parſon, or Patron, b.8.144. 

Where a Fair may be appendant to a 
Mannor, b. 4.31. 4; 

Where Cemmon of Turbary may be ap- 
pendant to an houſe, bur not to land, b.4.37. 
ſee tir. Common, 

Where and to what things Common of pa- 
ſture may be claimed as appendanr, and to 
what not, b.4:36, 37- 

Where an Advowſon'of a Church may be 
append. toa Ma or acre of land,b.1.122, 
b.4-37-11. b.6.64. b.8.79. hho. 

Where fealry is incident'to every manner 
of tenure, b.&. b.7. ſee tit. Fealty. | 

Court of Pipowders is incident to a Fair 
or Market, and of what contra&s or &c; 


ſhall this Court have cogniſance and juriſdi- 
Rion, b. 6.12. b. 10.73» | 
- Where a Corody is incident to the foun- 
der upon every foundation of Religious 
Houſe, b.9.129. b. 10.33: ſce tit. Corody. 
Where Houſes, Trees, and Mills are parcel 
of the land, b. 4. 62,63. 87. bs 11: 48. 51, 
81. | 
' Where a Curtelage, Garden or Land, ſhall 
be parcel of an Houſe, or ' not, b, 2. 32. b, 
6. 64. 
Where a.reverſion ſhall be parcel of a 
Mannor, or &c. notwithſtanding the poſleſ- 
fion be ſevered for a time by Leaſe, b. 5.2. p. 
II, b.6.66; b.1 I:47+ 50 b.8. 99. Fa 
Where no remitter ſhall be'to the thing 
appendant, before the principal be reconti- 
nued, b. 1.112: b 3-3. fee tit.Remitrer. 


Where Houſes, Vills or Trees, paſs þ 
feoffment of land, without ſaying with the 
appurtenances, b. 4. 62, 63. 87, b, Il48.51 
g . 


Is 

Where a thing append. or &e, will aſs 
by grant, with the appurtenances, or on 
without eo mention of themin the grant, 

ſee _ orMt - = King. , 

Where and what things appeng, 

paſs by grant, or feoffment my _ 
word with the appurtenances, and whzr not 
b.1.122. b.2.32. b.3.32.b.10.64. . 

Where by partition of .a Mannor amongſi 
Parcenors, the advowſon remains append 
ſee bs Partition. : 

Where Common append. ſhall be extin. 
puiſhed, by purchaſe of the land to whith 

&c. ſee tit, Extinguiſhment, 

Where one Mannor may be parcel, or ap- 
pend. to another, ſee tit Mannor, 

Court Baron is incident to a M 
tit. Mannor and incident. ke iy " 

Where by grant of a reverſion rent 
as incident, ſee tit. grant and aſſignee, 

Where Common of eſtovers, may he ay. 
pend. to land or not, ſee tit. Common, © : 

Where and what Cdburts may be append. 
and incid. one to another, ſee tit. Courts, 

Where iſſue in Quare #mpedit ſhall be ta- 

_ upon the appendancy, ſee tir. Iflye joy- 
ned. 

Where by grant of one thing, another ſhall 
paſs as incident to that, ſee rit. Grants, 

Where common appendant, or appute. 
nant ſhall be apportioned, ſee tir Apporti- 
onment. : 

_ Where a thing append. or apputt. is ex- 
ringuifhed, by change and 5! 5.69k of the 
principal, or nor, ſee tir. Extinguiſhmeng, 

Where thoſe'words ( with'the appurt- 


paſſes 


= 


Where an advowſon, or &c.append. may 
be append. for part and1n groſs for-the other 


part, or fora time difappend. and after ap- |93 


d. again, b. 8.79. b.9.29. b.11.47.50; 

; Where Chartels of: Felons cannot be par- 
cel, or append, to a Mannor; b,g. 27. ſee tit. 
preſcripr. 7 

How a thing append. or parcel may be 
made diſappend. and by what a&, and by 
what not, b.4.86.88.24.26. b.6.64. b.9.23 to 
27. b.10+63- b.I1.47+50- b.g.2. Po1ls 

Where and what things, appendant, par- 
cel or incident cannor by any means be ſe- 
very b.11. 77, 78. be 7.13. be.3.39. ſee Re- 
cates. 


1 


By feoffment of a meſſuage with the ap- 


nances ) ſhall be pur into a Plaint, ſee tip, 
Plaint. | 
Appo:tionment. 


Where rent ſervice of an eſtate of Inheri.. 


tance, ſhall be apportioned, or not, b, 2. 22, 
24+ b:4.53-130« b.s.2.P. 5,655. b.1.,23. bf, 
79. b. I0.128. . 

Where rent 
or gift entail ſhall be apportioned, 'or nor, 
b.2+22.24+ b.4-5 3+130. b. 5.2.5,6.55.b, 1:23 
b.8.79. b. 10.128, "SEES | 

Where rent charge, or ſec, ſhall be appor- 
tioned, or nor, b. 4.38. b. 9.135. / 

Office of the Sheriff cannot be apportioti- 
ed, b.4.33,34- ſee tir. Sheriff. | 


| Where ſuit ſervice intire, ſuit real, or ſer- | 
vice intire ſhall be apportioned, or not, b. , 


61.2. b.8.105,166. 

Where Heriot ſhall be apportioned and 
divided, or not, b, 6.1,2. bs 8.104, 106, ſee 
tit. Heriot: w 58 

Where debt ſhall be apportioned and di- 
riders where nor, b.z. 22. b.8.79.153 ſeetit. 
Debt. 

Where a contra ſhall be apportioned, or 
not, b. 3.22,23. b.4.3. b.8.79.153» : 

Where a condition ſhall be apport. or di- 
vided, or not, b. 1.97. 174. b. 2. 57+b.4:5% 
120. P-5-2: B55: b.8.7. | 

Where Kuthoriry given to two or more 
may be apportioned and divided, or not, b. 
I.173,174+ 164+ tO 167, b,3.34 b.542- Pe 9% 


» 94e 
Where common ſhall be apportioged, or 


not, b.4.37. b 8.79. b. 9.135: ice tht, Extin- | 
guiſhment Dun,,nom. pzn. I- 8.79- 
Where Damages ſhall be agporcioned, and 


ſevered againſt the defendanfF. b. 10. 117-be 
II. 56,7. DE. © 
Where a verdi& ought to apportion and 
ſever the damages, which the plain. ought 
ro recover againſt one ten. or def. b.15.130- 
tO 133. £ 
Where the enqueſt apportions and ſevers 


the damages and coſts, b, 10,317. fee tit, Dir, 


mages, Whites 


ſervice reſerved upon a leaſe | 


md 
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Where a man may apportion and divide his 
execetion againſt the defend, or not, but muſt 
fue all. b.$.86.b.11.43- ſee tit, Execution, 

Where rent, ſuit, or ſervices, or other 
thing iſſuing qut of Lands, in ſeveral Coun- 
ties ſhall be apportionlſd, and ſeveral actions 

+ maintained on them, b. 4+ 4+ b. 7+ 3. ſeetit, 
Aſets, and writ. x ; 

Where warranty ſhall be apportioned, and 
determined, in parts and ftand in another parc 
or not. b.8.51.52, ſee tir. Warranty. ; 

Where debt ſhall be apportioned,and aQ1- 
on maincained for parcel of a debt, upon an 
ObYgarion, Contra& or &c. and the form of 
the Count. b. 322+ b-4494 b.g.2. P81. b.1o. 
128. ſee tit. Deht. ? : 

Where a deed may be apportion. and void 
in part, or void againſt one of the partics, 
and good againſt another, or not. b.2.24.58. 
b.g-23-119.b.10.86,87.b.11.27. fee tit. Deeds. 

Where a power to revoke uſes &c. and re- 
yocation may be apportioned, and done at 
ſeveral times, or not. b.1-173 F.5. ſce tit, 
Revocation, | : 

Where apportionment ſhall be of the joyn- 
ture of a woman or not. b.q.3. ſee tit, ſtar. 
and 257 H.,8.c.10, 

Where amercements ſhall be apportioned, 
or divided, where nor. ſee tit. Amercements:. 

Where the Kings fine upon ſeveral perſons 
ſhall be apportioned and divided, where not; 
ſee tit. Fines to the King, _ 

Of an Exchange and how it ſhall be void 1n 
part,and hold in the other part. ſee tit, Ex- 


change. 

Of a Church and how it ſhall be made, or 
conſolidation of a Parſonage and Vicarage, 
and how that is to be done,to whom,by whom 
and without the aſſent of whom not,and what 
time; b.3. $4. b. 5-2. P- 10.56. b.7,8. be11.9.b. 
108.107» F 

: Ipp:ovement. | 

Of Coinmon - by Lord of the Waſt, and 
where he may do 1t, and how,and where not. 
b.2-25.b.3.8.b.6.60.ſee tir. Af, and Common. 
| Ippzover. 

Approver in caſes of felony or 8&c. how 
he ſhall demean himſelf, before whom, and 
within what time he ſhall become an approver, 
{ce tit. Appeals. \ 

RE Frbitrement. _ . 

What things are requiſite tobe obſerved 1n 
every arbitrement. b.s .2. 'P.77,78-$-103. b. 
8:8 . 

Where arb#remenr of parcel of the thing 
-*"Wi ſhall be good, or nor. b.s.2. p.78. 

8.08. | 
Where the parties bound by obligation to 
rform an award, ſhall be diſcharged to per- 

em, if the award be void in law, b.8. 82. 
b.10-131. Os og Wn 

Arbſtrement of a thing not ſubmitted void. 
b.8.98.b.10.121,132. SE 

Where arbitrement which concerneth a 
ſtranger, in an a& to be done by or to him, 
ſhall be good or not. b..2.p.78.b.10.131- 

Where arbitrement ſhall be good,to award | 
that one party ſhall do a thing, which the other 
cannot compel him to do or not. b.s.2.p.78. 

What things are implied in every ſubmiſſi- 

. on; and concerning what the arbitrators may 
award becauſe they are implied, as to what 
nor. b.g.2.P.78.b.8.98. - 

Where arbitrement ſhall be void, becauſe it 
imports nor ſufficient ſarisfa&Kion, whar ſhall 
be accounted ſufficient, whar nor. b.g.98. 


8 8.90.1 C7. 


London. 


68.b. 10.76. ſee rit. Ex1gent. 


law ſhall be good or nor. b.s.2.p.64. ſee tit, 
By-laws, 


he is an adyowterer and entertains a whore, 
b.8.126. | | 


thority to others. b.g.2.P.77,78+ 

Where and in what a&ions arbitrement 
—_ be a good plea in barr, in what not, b, 

* 43544» | 

Form of pleading an award. b.8.58; 

How the condition of an obligation to ſtand 
to award ſhall be performed, and whar ſhall 
be ſaid performance of ir. b.5.2.p.103-b.8.82, 
92.98. b.1c.131. ſeetit. Condition, 

Arraignment., 

Where a man ſhall be arraigned upon an 
indi&ment, hanging an appeal againſt him for 
the ſame felony &c. within a year or not. ſee 
tit. Appeals. 

Where a man acquitted of felony, ſhall be 
again arraigned or not. ſee tir. Appeals. 

Where a man convi& and atcrainted, ſhall 
be arraigned again or not. ſee tit. Appeals, 

Where &c. the acceſſary in felony &c. ſhall 
be arraigned. ſee tir. Crown. _. | 

Where the enqueſt (upon acquittal of one 
arraigned) ſhall be charged to inquire if he 
fled fee tir, Forfeiture. 

Wherea man ſhall haye hi#Clergy or not. 
ſeerit. Clergy. 


where arraigned, and put to death after ab- 
juration, ſee tit. Abjuration.: 
ere a man after arraignment &c. ſhall 
make his purgation. vid.rit. Clergy. + +» 
Arreſts 


Where arreſts is lawful and, juſtifiable, be-, 
cauſe he 15 vagrant, and anight-walker.' b. 9. 
68. ſee falſe impriſonment.* , 

Where an affray made is a ſufficient cauſe 
to arreſt a man, and how he ſhall be demeaned 
after. b.11-43,44: ſee tit. Affray. | | 

Where an Arreſt by the Conſtable is lawful 
and juſtifiable. b,g. 68.b 11.44. ice Falſe im- 
priſonment.. 

Where an Arreſt by a Juſtice of the Peace 
or Sheriff for ſurety of the Peace,or by others 


not. b.g.2:p-g9.b.6.54-b.9.68. . 

*"Where an —_ by Juſtices of the Peace, 
upon cntringvith force and removing with 
force, be lawful &c.. b.$8.120. 

Where an Arreſt ſhall be juſtifiable by force 
of a warrant, ovgh tharwere inſufficient, or 
not. b.10.90.96.b,o68..: i. , 
Where an Arreſt ſhall be juſtifiable by force 
of a warrant withour ſhowing ic by whom, 
and by whom not. b.9.6g. b. 10.92. ſee tit. 
Monft. of &c. 

Where and in what caſes arreſts of men are 
forbiddan by the Law in general, and in what 
places and- caſes arreſts of any perſons in ſpe- 
cial are notjuſtifiable or lawful. b.g.66. b.s. 
$3554+b.11.82.b 3.12.b.8.141,142.b.5.2.p 87, 


Where an Arreſt for debt before the day 
!r 15 payable, is lawful, b, 8. 126, (ee tit, 


Where an Arreſt ſhall be lawful and juſtifi- 
able by cuſtom. b. 8. 126. SEED 
Where an Arreſt of a Baron, Baroneſs,FEarl. 


Counteſs, Abbot, Prior, Knight, is not lawful 
and contrar. b.6.53,54- b-7.15.33,34- b.9.49. 


Where Arreſt of a man by force of a By- 


' Where Arreſt of a man juſtifiable, becauſe 


Where upon the Arreſt it ſhall be in the 


Where the arbitrators may be diſcharged 
the patties,or any of them,or nor. b.8.82. 
Where the parties ought'to take notice of 
arbitrement at their peril, withour notice 
by the arbitrators, where Nor, b.4.82. bi5.2. 
Þ.20, IO 3.b.8.82.92. 
Where arbitrement ſhall be void for the in- 
certainty. þ.$.2.p.77.b.8.98. * 
' Of debts joynt and ſeveral, and where 
it ſhall be good, where nor. b. 5. 2. p. 8. 


| choice of the Officer to lead the party to what 
Juſtice of Peace he pleaſes, to find ſurety gf 
the peace. b45-2.P.59. 


ſtice of Peace, Sheriff, Conſtable, or other Of- 
ficer, ſhall be lawful and juſtifiable by them- 
{glves, or others, by their command or nor. 
b,8.60.126.b.5.2.p.29,28.59,64. b.8.120.127, 
b. 54-6. b.8.38. b.10.70.76,77. b. 9.69, b.11. 
99. ſee tit, Falſe iwpriſonment, and Autho- 


Where arbitrators cannot aſſign their au- 


Where a man arraigned ſhall abjure, and. 


by their precepr, be lawful and juſtifiable or | 


Where cuſtom which concerns the body of a 
man and his liberty by afreſt and impriſon- 
_ ſhall be good or nor, b.5.2.p.64.b.9.68 

11.99. | - | 

Where an Arreſt upon the Sunday ſhall be 
good. ſee tit. Sunday, _ 

Irrerages.. . . © 

Of the rent where the executor ſhall have 
them, where the heir, and where neither. b. 
8.118. ſcetit.Starutes,and 32 H.8.c.37, there, 

Tender of arrerages in Ceſſavit,and where 
and when ir ſhall be. b.8.118. ſee tir. Statutes 
and W.2.c.21. there. >; 5M 
_ Where the Plainr. ſhall recover arrerages 
incfirred havging the wrir as well as before, 
in _— _ and in what not. b 7.29.h.10. 
117. b.7.11. ſee tit. Annuity, and Damages. 
ſee tit. ſtar. Gloc. c. r. ! TEE on. 

Debt for arrears of annuity, Count in ft; - 
where the aCion lies or not. b.2.36. b.4.48, 
49-b.6.41.b.7.39. ſee tit. Annuity. , 
Where debt lies for the arrerages of ren 
ſervice, rent upona leaſe or of arent charge, 
for whom, and againſt whom nor, b:$.*p.118, 
b.7.3.b.3-22,23-6566.b.4-49: $1. b.6-41. b.7. 
39. b.13-127.129. fee tit. Stat. 32 H.8.c.37. 
Where debt is maintainable for arrerages of 
rent Mer entry for not payment of rent, or 
after ſurrender or nor. b. 3.22,24.65,66.,-. ,. * 
Of notice of the tenant in avowry, 4 
where it is not ſufficient, without tenderin 


\che arrerages. b.3.23,24+-30-35, 36.b. $-2.P+57» 


58.b.6.57,58. ſce Avowry. oy : 
Where acceptanee, or acquitrance or &c, 
of renr-or &c. the laſt day bars allthe arrears 
incurred the ocher days before. b.3.65,66. ſce 
rit. Acceptance. | Kot = 
Where a wife ſhall have the arrerages of 
rent, or &c. after the death of her husband 
and contrar, or not. b. 4.51. is 
Where the Joynt-tenant that ſupwives ſhall 
have all the arrerages of rent incurred during” 
the life of the other. b.1.96. - ., . 4 
Where arrerages of rent ſhall be recouped 
in the damages in aſliſe, ſee tit. Recouper. +, 
Where debt is maintainable againſt Leſſee, 
for years,.for arrerages incurred after aſſign. 
ment of his eſtate, ſce rit. Aſſignce. _ 
Where and when annuities granted to men 
of arts for their counſel ſhall determine. b. 9. 
10.28.b.g. $0. ſee tit. Annuity. > . 
Whar arts and artificers*ſhall be conſtrued 
whBin 22 H.8.c.13. b. 8. 129. (ce tit. Statue, 
there. EP LES 5 
' What arts and artificers ſhall be Gonſtred 
within 5 El.c.yq. of Labourers, what nor. b.8, 
129.b.11.54. ſee tir, ſtat. and the ſiat. there, 
Of the art of Phyſick and the exerciſe of , 
it, ſee Phyfick, | | 


SW... EE : 
What lands of F Cu ſhall charge him tq 
his Fathers debt or batr him in Formedon. 
b.1-121. b.3-31:78. b.4.22. b.6.42.58. b8.52. 
b.10.98. X 
Where rent or &c. deſcends to the heit 
by way of extinguiſhment ir ſhall-be rid afſers 


b.3-28 ©. * ve rd es 
ate of the aſſets, how much it will bare 
in Formedon, where only ' of parcel of the 


de b.8.52. Gf IE ©. : 
Where aſflers ſhall be to the heir to bar 
himn Formedon or &c. of the land which h 
hath purchaſed of the feoffmenr of his Father- 
or other anceſtor, b. 3.78. ſee tit. Colluſion., 
Where iſſue in tail ſhall, be reſtored to his 
firſt a&1on upon eviction, or nor, b.10.38. ſee 
reſtoxed to the 1 aftion. _ | 


Where an Arreſt and impriſonment by a Ju- 


d. 8, $8, 


Lg 


r ItYo * 1 


How the heir ſhall be char ed upon Execu- 


tion awarded againſt him for his Faghers debr, 
and where his own land 
tion. in defaulr.of 2-24 bas $2... 


ſhall be put incxecu- 


Where execution ſhall he of aſſets deſcen-. 


ded to the heir, or of the goods affigned to 


the executors of late rime afrer barr or reco= 
very in the xz aRion, b.3 53.134. ſee tit. Scire 


faciass 


. D Wheta 


\»39 


* Formedon without aſſets. b.s 2.p.8c. b.1.76. 


oO warranty where a 15 vouched as aſ- 
| Lpvce: and what not. Þ, 21. 


without ſhowing the Deed or nor.Sce rir. Iſſpn- 


The Table. 


_ th 


Where and what rhing in the hands of the 
executers [hall be accounted afſers. b.1.87.98. 
121 b.$.2.P 31-34-b.6 45. b.8.55,95-132,133s 

0.07%. 
© Where affers may be found'in two places 
or nor. b.6.47. 

Where warranty in law with aſſers, ſhall bar 
th- iſſue in tail or uot. b.2.95, | 

Where two coparcenors heirs at the Com- 
mon Law, or by cuſtom of Gavel kind, or 
heir of the part of the father, and heir of the 
pert of the mother, ſhall be equally charged for 
the 4eht of the anceſtor by afſers to them deſ- 
cznded b.3.12,13. ſcetit. Contriburion.. , 

' Where warranty collateral ſhall nor bar 1n 


140i Þ.2 59.62. b.,8.51. to 54. b.g.11.26.106. 
b.10+96,97. tee tit. Stat.11 H.7.C.20, 

Form to plead aflers by diſcent, or in the 
hands of cxecurors in Formedon or debr,and. 
form of piplcaron b. $-2.P.60, b.5.46. ſee tit 
Pleadidgs. I 3 Be 4 

Whag ſhall be good evidence in'dc>tagainſt 
the heir or executor, upon iſſue of aſſets by 
diſcent, or in hands, what nor. b. 5. 2.p.6o. b. 


6 46-47» | 

| What ſhall be'a good verdi& in debt,qgainſt 

an heir, or executors, vp on iſſue of afſers,and 

where the verdi& at large ſhall be good. b.s. 
2.p. 30.60. b.6.45,47. ſee tit. Verdi, 

Aſſignee, Aſſignment. _ | 

Where and what perſon ſhall be ſatd an af- } 


ſignee in deed, and what not. b.1.1,2.136. bq 


3-22-62,63, b.g.2.P.17-06,97+ ; 

2 Whereand ohm perſon ſhall be ſatd an af- 
Fignee in Law, what nor. b.1.1,2. 125-136. b. 
3-22.62. b.s.2,p.17,96,97-b 4-121. b-6.69. 
; Where an annuity granted for counfel'gi- 


ven, and to be given, may be aſſigned over. b. | 


7:28,29- Ws = 
 Whereand what appendants and incidents 
cannot be aſſigned over by any means. b.11. 
77,8. ſee tit. Appendanr. =o 
© Where a grantee of an office may make a 
Deputy or Aſſignee, and where not. b.1.24. 
b.3-83. b.g.49.97- ſee tit, Deputy. 
* Where and what debr, duty or thing n 
aQion, the Ring may grant over, and how the 
grantee may ſue forit, and what not. b.3.1. 
3,4+5- b.11,12. ſee tit. Thing ih ation. 

Where and what common may be aſſigned 
and granted over 70 another, and what nor. | 
b.4-33-36. 

Where warranty of charters ſhall be main-/ 
tained by an afſignee. b.g.2.p.16,17. oh 
, Where a man ſhall vouch as aflignee, and. 
who ſhall be ſaid an affignee or not. b.1.1,2.98. | 
-125+ b.3.62,63. b.4q 121. b.s.2.P-16,17. b.'69. 
See tit. Warranty. * ' | 

Where and what ſhall be a good counterplea 


Where a man ſhall vouch as affignee of af- 
Genee, or as heir of rhe atfignee or not.-B, 5, 
2.P+17. b 

Wher nd what perſon ſhall rebut by war- 
ranty as afſighice, or afſignee of aſſignee, or as 
heir of aſſignee, and what-not. B.1. I 3p b.3- 
62. b 10.96,97. EE | 

Where the affignee ſhall vouch, or rebut, 


ſtrance of Deeds. B.5.62,63.b.4.12r. | 
 Wherea vrit of Covenant lies for or again 
an aſſignee,or not. B. 3.63. b.4.80. b.g 2.p.16, 
17.24+ b.6.43. See Statutes 32, H.8.C.34. | 
. Where an aſſignee by parol ſhall = an? 


a&ion of Covenant, without ſhowing the Deed | i 


B, 3.63. See tit. Monſtrance of Deeds. # 


_ Where debt lies, and ſhall be maintained J 


| fon or remainder or &c. by ſuch name ſhall 


| Would not be. B.6.62. b.g.2.p.36. 


Where affignee ſhall not have a writ of 
Contra ſormam feoffamenti. B, 4. 121, See tit. 
Contra formam feoffaments. 

Where aſſignee or he that comes in by the 
Poſt, ſhall rebate by the warranty or nor. B.1. 
128.136. b.3.62,63. b.5.2.P-17. b.9.96,97» 

Where aſſignee of a reyerſion- upon leiſe 
for years or &c. ſhall have the rent reſeryed, 


in lands becauſe of aſſent to raviſhmen 

what ſhall be ſuch aſſent. B.1.95.92.1 - Wa 

39,40-61,62, ſee tit. Rape. 5 
Where the entry of him in reverſion, or of 


his heir or 8c. ſhall not be lawfyl upon 
very or &c. againſt ten for life,becauſe rt, 


aſſent, and what ſhall be ſuch aſfſen 
and what not, b.3.6o. ſee tit. Entry — s 


and ation of debt for it or not. B.2.68. b.g. 
22,2324 b.q+7 3. b.s.p.2:17. See tit. Debtor 
& Atturnement. | 

Whereand what aſſignee of a reverſion ſhall 
enter for a condition broke, or nor. B. 3. 62. 
b.4.120. b.g-2, P. 112,113 b.7.12. b.8.95. Sec 
Statutes 32 H.8.c.34. tit. Condition. 

Where a&on of waſt lies for the aſſignee 
of a reverſion, withour any privity or atrurn- 
ment. B.2.35. b.4.70. b.z.p.2-113. b.5.68. ſee 
tir. Arturnment, Waſt, Privity. 

Where and what things may be granted 
over, and the aiſignee ſhall have that advan- 
rage (which the grantor had not) to him and 
ms aſſigns, and what not. B. 4. 37.88. b.7.12. 
28,29. . 6 

Where a grahr and aſſignment of a rever- 


| be void. GI, 67. 9TIs E.4-4, 5-56. 34. ſee tit. 
Grants. 

Where a Swan mark may be granted and 
afſtgned over. B.7.17. 

Where a Ne #njuſte vexes lies not for or 
' againſt an aſſignee. ſee tir. Ne 3njuſte vexes. 

Where a writ of Entre in Confimils caſulies 
for the aſſignee. of @ reverſion. ſee tir. Entry 
and writ of Entry.” 

Where affignee of a Cogniſor ſhallthave a 

writ of Sciye facias.to have back the land, put 
in execution. ſee Ar. Scire fac. 
Where the affignee ſhall rebut the avowant, 
and eftop him to claim others rents, or {er- 
vices then ſuch as rhe deed imports. ſee tit. 
Avouwry. ad 

Where the aſſignee ſhall have a writ of Ec- 
ror. ſee tit. Ercor. 

Of renanc in rail after poſſibility of ifſue &x- 
rin, he ſhallbe compelled to @reurn. ſce tit. 
Tall after &c. EE 

Where aſſignee ſhall ſhow a deed made to a 
firanger, becauſe he conveys his titke by him. 
ſee tit. Monſtrance bf deeds. 

Where and what thing in a&ion,debr, duty, 
or right may be aſſigned and granted over by 
a common perſon and what not. ſee tit. Thing 
in ation. 

Grant of ſo many loads of wood, to be ta- 
ken by affignment of the or, how to be 
comſtrued. ſee tir. Expoſition and Grants. 

Where the aſſignee of him that takes land 
in exchange, ſhall not enter for the condition 
—_— im the exchange. ſee tit. Exchange 
and Condition. 


fice and Offices. . 


by whom ſhall be good. fee tit. Dower. 
Where preſcription by a Que efta:e 15 not 

goed without ſhowing the deed of aſſignment. 

ſee tit. Preſcription. 

Iſſent and Conſent, See Fgreement. 


changed by aſfenr of parties. B.$.2.p.35.40. 
ſent of parties, ſhall be good, which otherwiſe 
\- Where another day then the common day 


ina 
par 


6. B.$.2.p.40. ſce tit. Stat. Marlb. c.12. 
Where the 


againſt executors or &c. of aſſignee Leſſee for 

rent, or not. B.3.23,24. See tit. Debt, 
Where an a&jon of. Waſt lies againſt tenant 

in dower or curteſfie after afſipnment'sf their 


eſtate, for whom, and for whom not, B.3.23.| it was covinous by afſent of parties, and by 
whom &c. and by whom nor. B.3.61.78. b.6. 


b. 9.142» 
Where aſſignee of the reverſion ſhall be 


vouched to warranty. B.4.81. See tit, War. be Collufion. 


ranty, and Counterpka of Warranty, 


judgment, notwithſtanding the tenant or de- 


fendanc of affent confeſs rhe a&ion. B.8.120.| 47» 


133. ' 


Where a man ſhall plead the afle 
cher without ſhowing a deed of be, 
= IO ns MOnſtrance 

Where a man ſhall be acceſſary,or prin. 
in caſes of felony by aſſent, ſee _ Cong Pd 

Where a man ſhall take goods or enter in 
to lands deviſed to him without aſſent of _ 
ECutors, or not, b.2.39. b.4.28.66, b.5.2, Pa 5 
25. b.10.4 7.49. ſee tit. Executors, Rs 

Gl ae _ of _ and Commons, with 
the King, makes an AR of Parliament. | 
Parliament. tie 
Where aleaſe, grant. feoffment, or &c. 1.v 
an Abbor, Prior;Biſhop or &c. ſhall be I 
and bind the ſucceſſor by agreement, and cons 
firmation of rhe chapter or covent, and what 
ſhall _ — JO—_ Or confirmati« 
on, and what not, ſee tit. Confirmati 
Abbot. ; nnd 

Wherea leaſe, prant or &c. by a Parſon «F 
a Church or bend, ſhall be eds ae vrke 
the ſucceſlor by confirmation, or aſlent of the 
Patron, &c. and what ſhall be good and ſuf. 
clent agreement or confirmation, what nor, 
ſee tit. Confirmation. 

Where a leaſe, grant or &c. by a Dean, is 
not good to bind a ſucceſſor withour aſſent, 
agreement, or confirmation of others, and of 
w_—_ , et rit. Confirmation. « 

Where dower, of affent of father, mother 
or fiſter, &c. ſhall be good, ſee rit; Dower. 
Re eos or inhabicanrs ſhall be bound 
though they aſſent not to the thi 
tit. B ove, = IG 

Where a gift of goods, or eſtate in lands, 
made toa man abſcar, ſhall be good till hedif- 
agrees, ſce tit. Gifts and Feoffments, 

Where eſpouſals under the years of marri- 
age, ſhall be made good or diſlolved, by aſſent 
or diſagreement, ſee tit. Ward. 

Where dutlary ſhallnort be taken away and 
avoided, without a charter and Scire ſci 


{upon it, though the plaintiff afſent toacknow- 
char the parry 


ledge, thar the party outlawed hath agreed 
with him, ſee Ourtlary and Charter. 
_ Of appropriation, the aſſent of what perſon 
15 required toir,ſee tir. Approptiation. 
Where the tenure ſhall be altered and chan- 
ged by aſſent of the Lord and tenant, and in 
what manner, in what got, ſee tit. Confirms 
tion and Tenure. Nh 
Where appearance by aſſent of partic (in 


Where aſſigoment of an office ſhall be yoid,| caſe where the party ought ro appear in per- 
and of what office, and what not. ſee tir. Of-| ſon) is not error, ſee tir. Arrorney and Error. 


Wherethe text [ Conſent rakes away Er- 


Aſſignment of dower how to be, what and | ror } is true and verified, b.2.62.64- b-5-P-2- 


36.40. b.8.5 8,59. 
Iſſile. 
Where Afiſe lies of offices, or of profits of 


an office, and how it ſhall be by plaio, in the 
tirle of it, b.4-45,45,47-49-5 5» ſec tit. Statutes 
Where courſe of trial in cauſes may be | W.2.c.25. there. 


Where an aſliſe lies of a Church-yard,or of | 


Where amendment in proces or &c. by af- | Tythes by a Parſon'of a Church,and the form 
(o 


Plaint in ir, 6.2.44. b.11.25.ſce tit- Sta» 


tutes. 32 H.8, 


Of a Corody, or parcel of a Corody, and 


goes of Land, may be given by aſſent of | the form of the plaint. b.8.45,47- 


Of toll and where ir lies, or not- b,$.45,4 7+ 


pl. or demandanrſhall not have [ſee tit. Toll. 


Of a way, and where it lies, or nor. b. 8. 
of profits apprendes in a certain place, 


Where a recovery ſhall be falſified, becauſe| and of which not. b.8.45,47- b.9:112: for 


5» b.8.132,133. b.9.109. b. 10. 39:44:45 fee 


Where aſlife lies upon deprivationy 


whom, and for whom not. ſee b.11.99+ 


Where afſiſc lies of. an Hoſpical. b.11-99- , 
Where alfiſe- lies of rent, and what ſha 


Where entry ſhall be lawfal, and. by whom be ſufficient ſcjfin, and by whoſe hands, b 


FS B+ th ny, * Wy} any oe oft os 


E—3-- 


A? 


f 


, d allife; which nor. fee tit. Writ, 


- 


_, MD uponar. 


bn the ticle b.8.t 53. b.11.40- 


% Where the circumſtances of the plea ſhall 
be enquired in the affiſc, or &c., or riot. b. | Fi 


| feifin of one ſhall be ſeifin to another, to 


'* - Where the Sheriff or Baily ſhall be a difſei- 


The Table. 


nr AO I ACETATE 


* whoſe nor. b.4.9, b.z.2, p.98, ahd 100. b.6. | 


7,58. h.7.20. ſee tir. Seiſin. 


f Of eftovers, and where, and how. b.g.2.p. þ 


25. b: 8. 47. b.g.112. ſee tit. ſtat. W.2.c.25. 
there and Common, 
. Of a tnill and rhe form of plaint. b 4.87. 

Where afſiſe lies of a common, or parcel of 
4 commot), atid what ſhall be ſufficient to have 
an aſſiſe, and what nor. b.4.37. b.6.5 7. b-8.48. 
þ.o.112, ſee tit. Common, and Seifin and 
Common, 

Where aſliſe lies, where one man feeds the 
feveral of anocher, the title andbarr in it. b, 
6,50, W.2.c.26. tir. ſtatutes. b.8.48. 

"Where afliſc lies of a turbary,and the plaint 
In it, b.8. 47- 50. fee tit. ſtat, and W.2. C25, 
there. 

' Where aſliſe lies upon often diſtreſs, title, 
barr, and judgtnetic. b.4.8,9.11. b.8.50. bi11. 


; ; Where aiſiſe lies in the Confine of the 
County, atid how it ſhall be taken. bs 4 4. 


b.9:3- 
. Where in affiſe of tent, common, &c. It 15 
neceſſary that all the Land-tEnants be named 
1 tt. b.4-37. b.6.58. b.7.3-24 : 
Where the tile in aſe ſhall be made 1n 
the plainr, or not.” b.5.$5. b. 8. 46. ſee tit, 
Plaine. 
'-Where in affiſe the plaint ſhall be in-the 
disjun&ive, of ſuch thing or ſuch. b.2.37. b. 
£.2:p.40. ſee tit. Annuity and Plaine. : 
._ What matters are ſufficient to abate a writ 


Day afliſe lies -in the common Bench, 
«86, ES | 
Award, and where it ſhall be awarded up- 


By tenant by Elegit, and where it lies. b.s. 
d.p. IOFs b.1 I.6 jo 


p 


> here an zfife ſhall be turned into an En- 
queſt, and taken in nature of aft-enqueſt by | 
4] prins. b.8.57. b.10.16s. taken by default, 
'b.6:56. | 


56. 
- What pleas the diſſeifor ſhall plead In af- 
fie, who has nothing in the franktenemenr, 
whar nor. fee tit. Difſeifin. _ | 

"Where arrerages of rent are recovered in 
affiſe, 8c. hanging the writ, and to what time. 
ke tit. Arrerages. 


| Where age ſhall not be granted in afliſe in 
teaſe of a common perſon. ſee tit. Age, _ 

+ Where aid ſhall be granted of the King 1n 
affiſe, fee rit. Prerogative and Aid. 

* Where the plain. in afliſe, ſhall be good 
by fntendmentr. ſee tic. Count. 

Where ſeifin of parcel of a ftetit, or &c. or 


maintain affiſe or nor. ſee tit. Seifin. . . 


oh and an aſlie lye againſt him. ſee tir. Diſ- 
ellin. g 
*: Where one Joyn-tenant ſhall have an aſliſe 
apainſt his ompatyon, and ow and what 
Judgmenr follow upon it. ſee tit, Joyn- 
tenants and Judgments. FT Joy 
\. Where verdi& in affiſe contrary to what 

e parties have confeſſed, and have to plead 
ſhall be yoid. ſee tit. Verdi&. 

The'form of an Afſiſe of Noyel Diſſciſin, 
fee tir, Form. . 

Where ſhall be verdid art large in affiſe,and 
Which good. ſee tir. Verdi&. 

Where in aſſiſgby two, one may barr the 
dther, by what a, and by what nor. ſee tit. 
oyntenants and Releaſes, | ” 

' Where an aſfſiſc lies for a Piſcary, and the 

form of the plaint. b.8.48. ſee ſjar.We2.c-25. 

Where affiſe lies for a paſſaK over water by 
Ferry. b.8.45. | 

, Affiſe ies for him in reverſion upon outing 

ls leſſee for years, and what judgment for 
9,105,106, : 

ere the* writ of Afſſiſe ſhall be general 


nor; bult the* writ ſhall be ſpectal, (ee title 


Writ. 

Where variance betwixt the Plaint and the 
Deed, or the deed and title, or the writ and 
plaint, ſhall abate the writ or not, ſee tit. Va- 
riance. 

Counterplea of.the voucher in afliſe, and 
who ſhall be yvouched in afliſe, who nor. ſe 
Counterplea of voucher. ' 

Where damages ſhall be recouped in atliſe. 
ſce tit. Recouper. | | 

Where, and what efloin ſhall be allowed in 
aſſiſe, which nor, ſee tir. Efloin. 

What damages ſhall be recovered in afliſe. 


ſce tir. Damages. 
In whar Cqunty muſt the affile be brought. 
ſee tit. Writs, ang Mort d*ancefter, & ſtar. Mag. 


Chara. c.12. there. 


Where view ſhall be granted in Aſliſe, and 


of what thing to the Jurors. _ _ 
Attachmenr in Affiſe how it ſhall be, and if 
a traverſe be, how te be tried. 
; Aſliſe awarded, and the Conſequence of it. 
« I 40s 
Alfarances. 


Of common. recovery, and where that ſhall ; 
bind, and bart the eſtate in tail, thoſe, in re- | p 


verſion of remainder, or not. b.1.62,63. 94- 
95,97-106. b.2.12.15,16:52, 7277» OE $5 2 
gl. t&'$8,59,60,61. b. 4-121. b.6.32:40. bg. 
77,78. ſee tit, ſtat. 24 H 8.c.20. | 


By fines levied of Lands, or &c. and where 
thoſe ſhall barr tlie iſſue in rail, thoſe in re- 


verſion, or remainder,.or not, be1,76.69. b 2.. 


I5.77-93« b.3-$1-88,89,90; 91. Þb. 4. 124. bg | plaintiff, b { | arrannted 1n, 2 Fr 
- CANOARP Ear ic Ons ' nire, and what a'man ſhall forfeit by attlitder 


ay gn ag i amen, 0.b.10.49,50-58, 
09. ſee tit, Cont 
32H.8.c.36, and Averments.. 


Of a leaſe for years by fine, ahd how that- 


may be made. b.1.796.174. b 25 I» b.5.2-P+3 


time at the firſt fight, and where a man may 
declare and averr as well upon ſuch affurances, 
as upon matter below, and what averment or 
declaration fhall be good, what nor. b. x. 9. 
I$c557.68.73-90.99.176, Þ.2..59.57+56-72,73» 


75+77+ b.3-55. b.g.2. p.25,26.40. b.6.29.63.. 


68. b.4-3. b.7 45» b.g.8,9. ſee fit. Uſes. 
Where uſes of land upon' aſſurances ſhall be 

declared arid dire&ed by atilndenture bearing 

date before, although rhe aſſurance ſubſequent 


vary in tithe, quantiry of Lapd, in the perſons |. 
te after the afſit- 


or &c, or by deed bearing 
rance. ſee tit. Uſe. : 
Whete intenr of the parties ſhall direR the 
aſlurance of lands, and the uſes tipon them. 
ſee tir. Entendmetit and Uſes. » 
Where ſeveral perſons having ſeveral eſtates 
in lands, or &c. joyn in aſſurance toa ſtran- 
ger, how that ſhall bajconſtrucd. fee tit. Ex- 
poſition, and Confirmation. Tz 

By way of limitations in perpetuity to con- 
tinue, and where ſuch aſſuratice ſhall be void. 
ſee tit. Condition and. Perpetuity. £Y 

By Warranty, and where warranty lineal 
with aſſets ſhall bar the iſſue in rail, and how 
long. 'fee tit. Aﬀers, and Warranty, and Di(- 
continuance. - 

By Warranty collateral, and that ſhall barr 
withour Aﬀers or. not. ſee cit, Aſſers, and 
Warranty. 

; Fttachment. | 

Attachment in Affiſe, and how to be, what 
_ be good, what not ; how it ſhall be tried 

:943T. | | | 
Attachment upon P2ohibition. 

Where it lies without a Prohibition ſued 
before, b.10.7 5+ SEE. 

Upon ſuit 1n+Court Chriſtian for tithes of 
trees, upon ſuit there for rent reſerved upon 
a leaſe for years, and how iſſue joyned in them 
ſhall be tried. B.2.38.40,41. b.9.31. Þ-11.48, 


49. | - ag 
' Where it lies upon ſuit in Court Chriſtian 


for battery of a Clerk, or other treſpaſs. b.4s 
"A 


20, b.g. I 3,14-5T» 


Of a Franktenemenr, and the plain ſpecial or! 


n. claim. and ſtat. 4 H.7.c.24- 


rothe 6.335563. b.8.72-73, b.9.138. ſee tly. 
nEs. | 4: ; | 
How afesupon recovety of fines ſhall bein! 


I 


{| Barr jn Attachment upon prohibition, and 
- Where it is not good withour a traverſe, an 
what thing ſhall be traverſed, b. ci. 8,9. b.2. 
41,42- EO ETITTRy 
Where excommunication alledged in the 
plaintin attachmenr, upon prohitbition, is no 
plea in diſabiſiry of che platnr. b.8.68. ſee cit. 
Excommunication. _ | 
Where attachment upon Prohibition lies 
upon ſuit 1n Court Chriſtian for ſlander and 
defamation, or nor. ſee tit. Prohibition, 
Where Atrachment upon Prohibition lies 
upon ſuit in Court Chriſtran for perjury, and 
breach. of faith, or not. ſee tit. Prohibition. 
"Where jt ſhall be dire&ed to the patty, 
and not to the Judge and contrarily. 
-., © IFttachment upon Contemnpe, 
kce Contempt. 
\_ > - --  ttaſnUer- Ce 1 
Where a man atfainred ſhall be anſierable 
by the Kings Charter,” the party againft him, 
and he anſwers him. my 
Where a man another time. convi, and 
| actaint, ſhall be again arraigned, ſee tir. Ap- 
peals, and Arraignmene and Coroner, _ *©* 
Where not ability ſhall be alledged in the 
arty plainciff, in an ation, becauſe of ac- 
rainder, and thar he js a Clgrk cotivie. See 


4 Non-ability and Clergy. .: | 
What things are forteired to ot: by at- 


tainder of felony, and aRions and righes, und 
whar not. ſee tit. Thing, in a&t1on and forfe;- 
Ec 5a 
Where tot-ablity ſhalt be alledged 49 hit 
plaintiff, becauſe he is atrainted in a Premu-. 


in Premunire, ſee tit. Premunire, ©, >, 

Where land ſhall deſcend, notwithſtanding 
the atrainder of rh& fither or elder brocees 
by utlary, which are. yet alive or nor.: ſce 
cc Duca: HE OO TT 

Where latid ſhall geſcend to the heir, nor- 
withſtanding his anceftor be arrainited and'pur 
to death. ſee tir. Diſcent, oo 

Where a wife ſhalf have an appeal. of 'the 
| death of her husband, though he' were' at- 
tainced of felony. fee rit, Appeals.  . - 
- Wherethe heir fhalf not hay pile So 
the death of his father, who was attain et of 
fefotry” before; fee rit;” Appeals; 2 

How and to what time forfeiture of "hands, 
or goods ſhall have relation upon artaitider of 
Felony or Treaſon. ſee tir..Forfeirure. -” © > 
Where forfeirtre of lands ard goods ſhall 
be withour attrainder ot'proces of law. 'fee tir, 
| Ia woods, 
- Where corruption of blood in reef 


makes char che fon ſhafl noc inheric ro the 
ther, fior no anceſtor &tſe. ſee tit, CStroprt- 


on of blood. BE 
| Iron. EE 

Where two ſhall joyn in attaint. B:5.75,- by 
11.43. ſee tit, joyning ma&ion. 

Where arttaint lies upon inqueſt of office, as 
a writ awarded to inquire of damages, waſt, 
Or &C. B.10.119. b.11.6. , = 

Where attaint lies upon a falſe -verdi& (in 
 a&ions perſonals, or apon' Bills of deber,-treſ- 


| paſs, or-&c. B.6.44. 


| Where atraint. lies upon a falſe: yerdi& in 
| appeal of maihem. b.6.44. © 
, It enſues the nature of the'*firſt ation. B. 
+25, | 
Where attaint lies upon falſeverdi& in caſes 
of felony, or &c. B:6.14. fee rit. Error: / 
Where attaint lies for Ffim in reverſion; 
or remainder upon falfe verdi& in ation be- 
rween the partigular tenant, and a ſtranger, 
rand when, or not. B. 3. 4. ſee tit, Statutes, 
9 R.2.C.3. PR xo 
Where atraint lies by of againſt Execurors. 
B.6.80. : , | eee. 4 ; | 
Where non-ſuir in arrainr ſhafl be peremp- 
tory, and what judgment ſhall be given upon 
it. B,6.25. b.8.60. ER. 
. Jadgnene for the plaint, or defend, 1n ar- 
(<P (8.60, 


Par? 


T he Toble, 


Ln 


Barr in atrainr, and what ſhall be good or 
not. B.1.1li,112. b.6.44+ 

Farr in attaint by feoffment of the land af- 
ter the recovery. B.1.111,112. 

Pleas for the perty Jury, which they ſhall 
have, which nor. B.6.44- a | 

Where verdi& at large ſhall be given 1n at- 


taint or not. B.g.12- ; 
Where arbitrement ſhall barr in attaint, B. 


6444+ 
Where ſummons and ſeveraps ſhall be in 
attaint or not. b.6.2 5» : : 

Where age ſhall be granted in attain. b.6. 
4. ſee tit. Age.* _ ; : 

Where the Plaint. or Def. in attaint ſhall be 
fined to the King or not. b.8.60, _ 

Where a releaſe of one Plaint. 1n attaint 
ſhall barr his companion, b.6.26. ſee tit. Re- 
leaſes. \ 

In what Courts Attaint ſhall be brought, 
In what not. b. 11. 64+ ſee tit. ſtat, 23H. 8. 
Ce Ge 

| Attendance. 

Woman tenant in dower ſhall be attendant 
to do her ſervices, and by what ſervices. b.8. 
35.36-b.9,135- ſcerit. Dower. 

To whom tenant by curteſie ſhall be atten- 
dint to do his ſervices. b.8.35. ſec tit. Cour- 
teſie. : | 

Of re y Eſcuage, and how the go. days 
for his arrendance ſhall be accounted. b.9.49. 
ſee tir, Eſcuage. 

Where not attendance upon an Office,ſhall 
be a forfeiture of Office. ſee tit. Forfeiture. 

Attomment, "TY 
 __ What ſhall beattornment in Law, and what 

a& ſhall be a good and ſufficient artornment 
in deed, what nor. b 2.67.6.8.69. b.4.60,61- 
B.$.P-2-113+ b.6.68,69,7S b.r0.52, _ 

'Whiere attornment for parcel ſhall be at- 
tornment for the whole. b.2.67,63. b 4.10. 
b.g-2.P-81. 

Where attornment fof a 
good. b.g.2.p.81 

Where upon condition or not. b.2.68. b.s. 
2.P-31. b.g.85: 

Where attornment. ſhall be accepted for 
patcel, orfor one withour another or not. b.2. 
68. ſce Quid juris clam... 

Whereattornment in abſence of the Gran- 
rce ſhall be good.” b. 2.69, 

Where atrornment /t0 
enureto both. b.2.697.- 

Where attornment of one leſſee for years, 
or &c. ſhall be good for the whole, and bind 
the other or not. b.2.66.69. b.6.69. bg-13s: 
Where attornmenrt of the diſſeiſor, er him 
that is not tenant of the land, ſhall be good, 
and bind the diſſciſce, b.2.67. b.6.58,59. 

' | Where areverſion is granted for years no 
need of atcornment it paſſes without, or nox. 


certain time is not 


- one Grantee ſhall 


þ.4+53+ 
Where and what attornment by leſſee for 
years ſhall be good or nor. b.$.2.p.124- b.6,6, 


58,59-69- ; 
Where and to what intents and purpoſes, 


a reverſion or ſeigniory paſſes without atrorn- 
ment upon a grant or fine, or 8&c. to what not. 
b.1.97.122. b.2.35,35,37. 67,68. beq-53-70, 
71. b.g.2.P-39+£13- b.6.68. b.8.93,94. _ 

Where artornment of thoſe who are nor 
compellable ro- attorn ſhall be good or nor, 
and who ſhall be compelled ro attorn who 
not. b.z.85.b.9.85. b.11.80:; b.6.68, 

Where attornment by a woman covert, itt- 
fant, man dumb, deaf, or lunarick, ſhall be 
good or not. b.3.86. b.6.6g.85, ſee tir, Age, 

Where a reverſion paſles by bargain and 
fale tmrolled withoutattornnfent. b.2.35. b.q.:; 
0,71. b.g.2P.113. bo6.68. b.8.94. 

Where attarnmenr after the death of the 
Grantor or Grantee of a reverſion, ſhall be 
good or not. b.1.104,105.155. b.2.35«67. 

Where attornment needs not to pals a fu- 
ture intereſt, and whart ſhall be good of not. 
b. 2.35.5 5+ b.4-53. b.6.63.67., C- 

Where it ſhall be in the ele&ion of the leſſee 
either eo attorn to the L, or to the ſecond 


grantees upan two grants. b.1.122, b.$.2. P 
112.ſee tit. Ele&ion. b. 2.67. 

Where attornment ſhall have relation, and 
how or not. b.1.133. b.2-35-68. b.3.29. b.6. 


9: | | 

Where atrornmenr may be made to a Ste\v- 
ard, ſervant or &c. or not, b.2.69. ſee tit. 
Homage, gs . 

Where attornment ſhall not be upon a grant 
of a reverſion, or &c. becauſe the grant was 
yoid or voidablec, or contrar. b,2.55. b.3.86. 

Where attornment ſhall not be upon a grant 
of a reverſion or ſcigniory by fine. b. 3.86. 

Where attornment ſhall be in Court, and 
where in pais, and proces awarded to make 
a man attorn, $,2.67, 

By a Corpotation and how ir ſhall be 
made. b,6.38. ſee tit, Corporat. and monſt. of 
deeds. | 

Where attornment of the meſne ſhall be 
requiſite upon the grant of a ſeigniory. b.6.5 9. 

Where a reverſion granted to a villain.ſhall 
veſt in the Lord withour atrornment. b.6.68. 

Where a reverſion ſhall veft in the Lord 
ny by Mortmain withour attornment 

CAT) 3. | o 

Where a reverſion claimed by the grant of 
the King, ſhall veſt withour atrornment. b.6 
68. b.8.63. | 

Where a reverſion, or &c. claimed þy des 
viſe ſhall veft in the deviſee without attorn- 
ment. b.6.68. 

Where a Lord who claims by eſtheat, ſhall 
have a reyerfion, rear, &c. without attornment. 
b.g-2-Þ.113- b.6.68. * 

- Where a reyerſion, or 8c. grant tp uſe,and 
executed by the ſtatute, 29 H.8. ſhall veſt with- 
out attornment. b.s 63.68,69. 

Where the attornmenr of the ſecond leflee 
for years ſhall be good,and bind the firſt leſſee 
of not. b.6.69. 

* Where orivicy in eſtate is requiſite in at- 

tornment, or not. b,2.68. b.$-2-P-124- b.5.6. 
$8,59.69, 

Where attornment may be countermanded, 
and what a& ſhall be a countermand, or &c. 
and what nor. b.2.3 5.67. b.1.104,105-155- b 
4-61. ſee tir. Countermand. 


advantages of &c. and which ſhall be granted, 
which not. b.2.67. b.11.80. b.g.85. 

The form to plead attornmenrt. b.2.68. b. 
9.83. 

- Where attorament . of the husband ſhall 
Fttoznep and Guardian, 

Where and what a&ions ſhall the infant 
ſae, or be ſyed in, and anſwer by his Guardi- 
an, and who ſhall be his guardian. b.g.s 3,5 4- 
b.7-1. b:8.58. b.9.30. MW: 
Form of entry upon the record wher? the 
Infant is admitted ro ſue by Guardian, b. 4+ 
$3554- | 
How a man may make an Attorney to plead, 
ſue, make payment, or to receive debts, and 
make acquirtance, and who ſhall be a ſuffici- 
eng attorney, b.8.58,82. (ce tit. Warr. of At- 
tor . _- 

What perſori may make an Attorney,. who 
not. b.8.58. ſee tit. Infant, | 

Where a Def. after Capias and Exigent 
awarded againſt him, may make attorney, and 
when, or not. b.8.53. | 

Where an Idiot, or Lunatick, ſhall not ſue 
noranſwer-an Aﬀion by Attorney or next 
friend, - or guardian, but ever in perſon. b.g. 
Me - 

No errer in the.Court to ſuffer a man to 
make attorney where he ought, b.8.5 8,59. ſee 
tit. Error. | | 

Where a body incorporate,or part of a body 
ſhall make Attorney, &c. and"where they can- 
not appear 1n another manner. b.10.32. 

Where livery and ſcifin upon feoffment by 
an Attorney made ſhall be good, and whar 
warrant ſhall be ſufficient, and well purſued, 
and what not. B.4-125: b.5.2.p.90-94- b-8-82- 
b.9476,7 7 


- 


Where ir ſhall be with a proteſtation to ſave |. 


| on recogniſance, for 


Where a Retraxir or departure j ; 
of the Court cannot be by Attoray, Be 'pight 
K wry _ the caſe lies againſt ar 
ttorny for miſdemeanor in hj : 

ye upon the caſe. b0ffce, eerie, 
Where attornment may be to th 
ſervant, or ſeneſchal. ſee tit. dE Ta 

Where Copy-hold land may be ſurrendreq 
by CO. ſee tit, Cepy-hold. 

ere Homage or Fealty may be don 

received by the Seneſchal, Bail OE 
or yo Fac tit, Homage, 0" ng 

Under which of the Rings Seal 
Patents to make an Attorny ſhall em 
ſufficient, under which not. ſee tit, Seals, & B 
2. 57. h : 

Ancient demean. 
_ * ag open where the other 

pleads ancient demean, which 
_— not. B.Ir.to. y —R bo0d, 
— Whereancient demean ſhall be | 
in ation of waſt. B.4.65. ſee tit. WR mo 

Where it ſhall be a good plea in Afiiſe; 
brought by tenant by Elegit or not, &c. B.s. 
2.P.105. : 

Where a good plea in treſpaſs | 
broken, or not. 5 yFeny; bs ” No 

Where a good plea in aRion of account. 
B.g.2.p.to5. 

Where a good plea in a Replevin, B..2. 
P.105. 

Where a good plea in a writ of ward. B.g; 
2+P» IO LL C 

Where it ſhall be a good plea in a writ of 
meſne. B.g.2.P.105. 
' Where a good plea in jet, firme. Bu.25 


P-105, 

where ancient demean fhall be a 
redifleifin. B.4.65. FI _ | 
— How ancient demean fhall become frank« 
tee, and by what aQts and means, by what not, 
B. 9.140. b.10,$0, 

Trial of Iflue, ancient demean or feankſee, 
and where it ſhall be tried by record, & or 
the Country. B. 9.31. 

Diſceit, to avoid a fine levied at the com- 
mon law of lands in ancient demean, where 
and for whom tt lies. B.z0.$0. ſee tir. Diſceit, 
What ſtatutes ſhall exrend ro ancient de« 
mean, and comprehend lands there, what not. 
B 4-65. b.g.29P-10g, 

Where a villain ſhall be infranchiſed for 
ſtaying in ancient demean, and for what time, 
gw; « 0; ee Vilenage. 

' Land in Zoxdox which is ancient demean 
ſhall be extended, and put in execution upon 
a recogniſance or ſtatute ſtaple. R.3.67- 

Land of ancient demean is not ſufficient 
frankrenement-to make a man ſworn ypon.an 
Enqueſt, ſee tir. Challenge. | 

_ Yudita Muerelg, 

For him that hath purchaſed parcel of the 
lands of the recogniſor, and againſt whom, B. 
3 12313 ſee tit. Contribution 

Where it lies for the heir I che recogni- 
the land deſcended of 
Contribution. , 


ſor, in what perpel of the 

not. BdeFts = : 
Where Audita querela lies for the recogni- 

ſor, or him thar f condemned and taken in 

execution upon matter in deed, as eſcape. 

Where Audits querela lies for him thatis in 

execiition upon releaſe to him made, or note 

B.8.152,153, ſee below. 

Other matter without ſhewing writing or 

not. B.3:44+56» b. 5.2, P-77-88-87. b.8.14+3» 


I44» | , 
"Where it lies to avoid a ſtatute acknow- 
— by an infant, and when to be brought. 
+J Os 5 , 
For im that was once in executi 
afrer taken again in execution, and where 
lies, or not. (3-44-52. b.g.2- p.86.88. 
tit. Eſcape: | 
Where Audita querela lies after Avdita que 
rela, or not. B.6.25. es 
Where it ſhall be ſued before execution uP- 
whom,and for whom not- 


Whete 


party 


on; and 
c 
{ce 


B.s, 13- 


The Table. 


— — 


_—— 


Where it lies upor acquittance, Releaſe, or 
a ſingle deed, as well as upon a deed of inden- 
care of defeaſance. b.2.143,144» 152,15 3. ſee 

hove. 

: where it lies upon judgment reverſed,and 
annulled by error, or &c. to be reſtored to 
what he has m_ by the firſt judgment. b.4. 

, b.e.2.P.90» b 8:.143,145-152,153» 
here Ihe for . Es holder. b.4-30. 

Barr in Audita querela, what ſhall be good, 
what not. b.3-43. 56. b.6.25. b.8.143-153- 

Judgment in 4udita querela. b.6.25. b.q.30. 
b.5.2.P.96- b.8.142,143: ; 

Where Superſedeas ſhall be granted in Au- 
dita quertla, b.3-13- 

How reftitut. ſhall be made to the feoffee 
of the Recogniſor upon Audita querela ſued, 
and of what thing. b.3.14.ſee tit.Contribution. 

Where releaſe of one plaint. in Audita que- 
14/4 ſhall barr the other. ſee tit. Releaſe. 

Where non-ſuit of one plaint, in Audzta 
querela (hall be the non ſur of all. fee tit. 
Non-ſuit. | 

Where two ſhall joyn in Audita querela, ſee 
tit. Joyning in Aion. 

Fudito2s. 

The Authority of Auditors aſſigned upon 
account, ſee tit. Account, 

Barr in account before the Auditors, and 
What ſhall be good, what not. ſee tit. Account, 

Where Auditors upon a&ion of account 


. may be diſcharged. ſee tit. Account. 


berment., 
Where Averment ſhall be made in the con- 


dufion of a plea, upon faying, The which |: 


matter he 1s ready to averr. b.8.161. n 

Where a man ſhall have averment againſt a 
Certificate made by a Juſtice of Peace or other 
Commiſſioners, or not. b.8.121. b.7.14. ſee 
tit. Eſtoppel. 

Where a man ſhall have averment againſt a 
Certificate of a Biſhop, of not, b.7. 14443. ſee 
tit. Eſtoppel. | 

Where and what ayerment a man ſhall have 
againſt a Teſtament, or letters of Adminiftrati- 
on, what not. b.9.31.40,41. ſee tit. Teſtament, 


Where and what averment the heir in tail, | 


ſhall have againſt a fine leyied by his anceſtor, 
and what not. b.1.96.96. b.2.19.77. b.3-$1: 
88.50,91. b.7.32. b-8.7 2474+ b.9-1 39,140. b. 
10.50.98.ſee tit. Aſſurance and Fines of lands, 
Where and what averment he in the re- 
mainder ſhall have againſt a fine, what nor, 
but where he ſhall be eſtopped. b.10. 96, ſee 
tit. continual Claim, 
- Where and what averment a woman and 
her heirs ſhall have againſt a fine levied by her 
and her huſband, or to them, and what nor, 
b.1.76. be2. 74,7477. . 

- Where a-ſiranget to a fine ſhall take ayer- 
ment againſt ir, or not. b.4.7r. b.9.140,141- 
Os 96. 99, ſee tit, continual claim, and 
SHOPP. 

Where and what averment he who was par- 
ty to the fine, or claims by the fine ſhall 
have, and what not, b.s5.b.3.88.b.10.30.96. 

Where and againſt what fine ayerment may 
be of continuance of poſſeſſion, and againſt 


what nor. b.3.88,89. 


' Where a man tnay aver that the feoffment, 
recovery &c. was by covin, without ſhewing 


' ſpecial cauſe of the covin-or not. b.8.133. b. 


9.109,110. ſee tir, Colluſion, 


' + Where averment of anothep uſe (by paro]) 


may be againſt a deed, or contrary to what is 
+ in rojed or not. S 1.176. b-2.1Ig, 
$477 0.4-3,4- D.5+2,P:26.68. b.7.40 b8.155; 
ſee Bargain, and Fo 5k . | tt 
Where a Que eſtate-of -tenant'intail may 
be pleaded with averment of. the life of &c. 
of not. b.1. 32.44-46.': 
. Wherea man 1n-Count counting, ' in a plea 


(eading, muſt take avermenrt of the life of |, 


m by whom he claims or-makes his title, or 


Tot. b.1.32.44.45;45-55-69. b.$.2-P-9.b 6.78. | 


biq.1 2.38. b.8.70. ſee tit. Pleading. 
Where in pleading a man muſt aver thathe 
# the ſame perſon or nor, b.1, 28.69, 


Where in pleading a man muſt take aver-| Where encroachment of a rent ſhal{ be 
ment, that that was the ſame treſpaſs, &c. avoided in an ayowry,how and when. b.yq.rx. 
and where it ſhall be good or not. b.4.43. b. |b.g-2, pro. b.8.65. ſee tit, Setfin and En- 
$.2 Þ.GI. croachment. Ss 2 

Of averments of uſes upon fines, recoveries, | . For amercement, and whar ſhall be good or 
or &c. ſeetit. Uſes and Aſſurances, not. ſee tit. Amercements, ,. , P 

Where in pleading a general pardon with] Barr in avowry for acceptance of rent at the 
exception &c. the party muſt alledge and aver | laſt day. ſee tit. Acceprance, . | 
thar he js not excepted. b 6.79,80. b.8.68, ſee; For avowry for .aid to marry his daughter, 
tic. Parliament and Pleading. _ | &c, and what ſhall be good. ſee tit, Aid to 

Where a Grant, deed or fine incertain in| make his ſon Knight, &c, , , | wy 
eſtares or perſons, may be made good by aver- | 3 atd 1n Repley. and avowry, where and 
ment or nor. ſee tit. Deeds. when it ſhall be granred. ſee tit. Aid. , , 

Where the intent of the Deviſor may be] Of joyning in aid in avowry, and how and 
averred and proved by matter withour, or| by whom ſee rit. Joyning in atd.,. 
nor. ſee tit. Deviſe, TS. Of ayowry for relief, ſee tir. Relief. 

Where a man ſhall have a general averment,] Of avowry for Harrior, ſee tir. Harrior. .. 
without anſwering to the ſpecial matter al-] Of avowry for Homage and fealty. ſee tit, 
tedged by the other party or nor. ſce tit. An-| Homage and fealty, _ 
cient Demean, Ifſues joyned, Pleadings and] Of avowry for eſcuage, ſee tit..Eſcuages .,, 
Replication, . Of avowry upon tenant in dower, and.for 

Avowy. . what ſervices, and for whom. ſee tit. Atren- 

Where one perſon ſhall make ſeveral avow- | dant and Dower. OO 2. : 
ries of one intire .thing, -and two perſons} Where avowry ſhall be for ſuits to theCourr, 
avowry upon the taking of- one intire thing | Mill, &c: ſee tit. Amercement, Mill & ſuit. 
or not. b.c.2.p.19.38. | | .. Where avqwry ſhall not be. good, becauſe 

What ſeiſin, and by whoſe hands ſhall be| the Ke ke was exceſſive and outragious. ſee 
(ufficient to make avowry for rents or ſervices, | tit. Diſtreſs., , "FEAR | =, 
what and by whoſe nor. b.2.67. b.q.8,9. b-8.| Where avowry ſhall be upon diſtreſs taken 
68. b.6-57,58. b.9.33,34- b.10.108., 

Where ſeifin of parcel or of one thing ſhall | and what ſhall be good. ſee tic. Averment an 
be ſeifin of all, or of another thing, and ſuffi- | Diſtreſs. _ _. ; Tx, NA 
cient to make avowty for the whole, or not. | Of the plea (Out of his fee) in avowry.and 
b.q-3,9- b.9.35- ſee tit. Seifin, _ who ſhall haye this plea, ſee xr. Hgrs de fee. 

Where in avowry or conuſans the ayowant| Where avowry ſhall be made by Grantee 
ought to alledge ſeifin by the hands of a per- | of a ſeigniory or reverſion for rents or ſervices, 
ſon certain or not. b.8.65. b.9.36. ſee tir, ſtat. | without attortiment or nor. ſee tit. Attorn- 
21 H.8.19. , ment, p s 4 $ xd 

Where a man ſhall make avowry for rent, . What things are diſjrainable for ſervices, 
withour alledging any ſeifin. b.8.65.b.10.108,] or &c. and in what places, and when a di- 

Where ſeifin alledged in avowry ſhall be tra- | ſireſs may be taken and avowable, in whar, 
verſed, and make a good iſſue or not, b,4-12. | and when nor. ſee tir. Diſtreſs. 
by: 0.9-33:34235- b.10.107z108. \ 

Who _ plead at any time ſeiſed of ſer-/ tors. feerir. fat. & 42 H.8.c 379, 1, * 
vices generally, or after limitation of time,8c.| Of the ſtature of ayowries, 21 H.8.c.19. fee 
b. 9.34435336- | +... -; | rr, ſtatute. age 

Where tenure ſhall be traverſed, and tra-| ef git 
yerſable in ayowry,and by whom.b.9.20.33-35 | . .. Yvowſcn. | =— 

Where avowry ſhall abate, and for what| Appendant to a mannor. -b.1.22. b-4+37. 
cauſe, and who ſhall plead in abatement of | b.8.79. - re. as 
avowry, who not. + Joo bn | | Append, to an acre of land. b.1.122. b«4- 

What pleas a ſtranger to the avowry ſhall; 37. b,8.79. . Ms ONE 
have, what not, b.9.20,21,22, ſee tir. Aid, and] Where Precipe quod reddat lies, and ſhall be 
joyning in aid. : . _ _ - | maintained of an ayowſon, as Formedon, or 

Whar perſon ſhall plead nothing behind 1n | &c, b.1. 56.91. þ2-74+ b.5.2-p.40. b.11-25, 
avowry, what not. b.g.20; 45. ſee tit. Demand. 

The form of avowry for renes-and ſervices, 


| Where an avowſon append. ſhall beconie 
which ſhall be good, which nor, and-where if | for the time di ppendges and after append- 
it be nor, it ſhall be made good by plea of the | again,or append. 1n. parc and in groſs for ano- 
other party in barr or not. b.7.23-25. {her part. b.8.79. b.9.29. b.11.47.50» ſce tit. 
Where avowry in Court, for another cauſe ; Appendant. NEST ni rn 2 2 
then that for which he rook the diſtreſs in the | Where a common recovery of an ayowſcn 
Country, good. b.z.26. _. [in a Wrirof Eatry ſhall be-good. b.1.56.91- 
— Where it may. be by Donor upon the donor | b.2.72. b.g.2.p.40. :. & ES 
- _ notwithſtanding the diſcehr. b.3.29,30. : Where a fine ſhall be leyied of an avowſon. 
n +58, o z- 8.145» p ; | 
Where a ftranger to the ayowry or party] Of appropriation of an avowſpn, and how 
ſhall conclude and eſtopp the avowant by his' and when, and by whom to be made. ſceric. 
deed to claim other rents' or ſervices,&c. then Appropriation. RS 
ſuch as the deed imporrs, or not. b.g.2.p.101.| Where a man ſhall. not preſeng an avowſon 
b. 9.34+-33- _ | | appendant, 'unleſs he have. poſleſſian. of the 
Where notice muſt be 'given upon, change] mannor, or.&c. to which, &c. lee tit. Preſent. 
of the tenant in avowry, and that ſhall be ma-| ro a Church. _, DD 
terial, and what ſhall be ſufficient notice to - Where theWrir or Count in Right of ayow- 
change the avowry, and what not, b.3.23,24. ſon or Quare Impedit ſhall be of a moity, or 
30-35-66. b.5.2.p.57,58. b.5.57,58. ſee tir. two parts of , an avowſon, or &c, or of. an 
Arrerages. | | | avowfon of the mpity of two parts, &c. b.q. 
Where avowry ſhall be upon a perſon cer- 75. b. $5.2. P. 102, 44 136, te tit, Quare 
tain, where, and what nor; the concluſion Impedir. NES 
of the avowry ſhall be upon the tenant, or te- | Where, how, and when a man _may be put, 
nant by the matter or upon. the matter. b.9. out of poſſeſſion of an ayowſon. ſee tir, Quare 
134,135: ſee tit. ſtat. 21 R.8.19. _ | Inpedit. PEP 0 
Where avowry ſhall be good becauſe of In- © Expoſition of the grant of the next avow- 
cendment or not. b.3.1,2. b.7.23-25, ſon, or &c. ſee tit. Expoſition.. , 
Where avowry ſhall be for a parcel, and Where and how partition ſhall be made cf 
what tenants ſhall cauſe the Lord to change his an arowſon, and. where good without deed; 
avowry, what not. b,3-24. ſee tit. ſtat, Weſt. ſee tir. Partition, 


; ZiC. Is & 24 there, o6 | 


} | E Whers 


for the rents, ſervices, or debts of the King, - 


Of avowry for arrerages of rent by execu- 


4 
5 
= x 


The Table. 


Where upon Partition of a mannor, the 

- avowſon remains in common as appendant, 
&c. ſee tit, Partition. 

" Where an avowſon append. paſſes by 

feoftment, or grant of a mannor, or to which, 


cauſe he had not power to grant, 
things. 

The authority of perſons to arreſt, and 
-who may arreft or give authority to others to 
arreſt, who not, ſee tit. Falſe impriſonments, 
and arreſts, 


and what | 


&c. by the words with the appurtances, or 
withour them, ſee tit. Append. 
Futhozitp. : 

The Authority of the Marſhal, and juriſ- 
di&ion of the Court ofthe Marſhalfie, b. 4. 
46,47. b.6.20,21. b.7.15.b.68. to 78. ſee tk 
Marſhalfte, 

The authority of the Marſhal and Confta- 
ble of England, b.7.6. | 

The-authority of Conſtables in things of 
the publick weal, and their office, b, 9.68. b. 
IIs 44 

The authority of a Baily, and what things 
heafhay do by vertue of his office general, 
wht not; without Commandment ſpecial, 
b. 4-30.72. b.z.2.P. 86.88.87. b. 8. 142. b. 9.| 
68.58. ſeetit, Eſcape and Debt. 

The authority and office of a Sheriff, and 
how he ſhall make execution of writs of ex- 
ecution, and - where he ſhall be charged of 
an eſcape, b.3.12.72.86. ſee tir. Sheriff. b.4. 
65.67.74-82. b. 5.87.88,89,90,91,92. 115. b. 
6.78. b 7.39. b. 8.96.17 1, ſee tit. Eſcape and 
Execution. 


Power given to make leaſes of lands,or &c. 
for years, for life, or &c. and what deeds un- 


B 


BWailp. | 
T HE Authority of a Baily, and what 
_ things he may do by his general, what 

not without command ſpecial, 'b. 4. 3o. 127. 
b.s-2. P76. b.6.57.59. ſee tit. Authority. 

Where tender or mking amends for da- 
mage feaſant to his Lord and Maſtee is not 
good, b.g.2.P.76. 

Where he cannot change the avowry of 
his Maſter, b.s.2. p.76. (ee tit. Avowry. 

Where he cannot make demand of rent, 
and for default of payment, enter for the 
condition, b.$.2. P.76. 

Where ſeifin of rent, &c. by the hands of 
a Baily ſhall be ſufficient to make avowry, or 
&c. or not, b.6.59.59. [ce tir. Sciſin. - 

Where retaining of a Baily by word with- 
out writing ſhall be good, b.4-30. . 

Where it ſhall be 1n the choice of a Baily, 
who arreſts a man upon a warrant of a Ju- 


| ſtice of Peace, to lead the party arreſted to 
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der ſuch authority ſhall be good, what nor, 
b.1.134.139-176. b. 6.33. b.8.70. 


Where agift or two, or more, executed reſt and Ele&ion. 
or iit, b.| Writ of account againſt a Baily, and where 


by any one of them ſhall be good 


4541-4546. be 5. 
lee tir. Feoffmen 


A pift to feoffees, or executors to ſe} the; Where —_—_— r fi 
land of the Teſtator, what fale by them ſhall received, by a Baily Sen 


be good or not, b.1.111.173.b. 2:53: be4.55- 


 b.8.76. byg.76,77- 


2. Þ+ 9:19.91, 94. 120, I2Te 4 
ts. 


what Juſtice he pleaſes, b.2. p.59. ſee tit. Ar- 


man ſhall be charged, Baily or no, b. 2.68; 
b.1o.113,114+ b-I1.89,90. ſee Account. 

may be made, or 
- chal Attorny, b. g. 
76, (ee tit. Homage, or &c. © 
| of the Ki i 


Where authority or power may be ap-| *' Of the Kings Bench, and of what pleas this 


portioned, and how and by what means, b.r. 
I64.tO 167. 174+ Þ. 3:34. 0.5.2. P.91-94+ 

To revoke uſes, what, revocation 1s good, 
what not,. b. 109. 111. 174+ 164, 165, 166, 
167. b.3.82, 83. b. 6.28.32,33.64-67. ſee tit. 
Revocation. : | 

Where a man may have ele&ion to do a 


thing, and execure an eſtate in lands by au-: 


thority to him reſerved, or as owner of the 
land, b.6.18. ſee tit. Eleaion. : 
Where it ſhall derermine by death of one, 
being given during three owfour lives, or not, 
b. 5.2. p.9.ſee tit. Limitation. 
 _ Where authority given to two or more, 
ſhall derermine by the death of one of them 
or not, b. 3. p29, b.11.4+ 
Avthority of Auditors upon account, ſee 
tit, Auditors and Account, ſee tir. ftat. W.2. 
C.11. there. F FA 
-* The authority of the Admiral and juriſ- 
digion of Wis Court of Admiralty, ſee tir. 
Admiral. $1 
' Authority of Attornies to make livery and 
ſciſin. upon feoffments, and whar livery and 
ſeiſin'by them, is good or nor, ſee tit. feoff- 
ment, | 
_ , Authority of a Steward or Lord: of a 
Leet, ſee tit. Leet. | K. 
Avthoriry of Juſtices, ſee tit. Juſtices. © 
... Authority of Commiſſioners, ſee Commiſ- 
Koners, 
... Authority of a Coronor, ſee tit. Coronor. 
_ Of Arbitrators, ſee rit. Arbitrement. 
Authority of an Adminiſtrator, during 
minority of an Infant Executor, ſee tit. Ad- 
miniſirat. E <a, 
...Of. a Sheriff upon eſtrepement, ſee tit. 


- Efirepement, 


1in the Kings Bench, b. 99. ſee Entre of pleas, 


” 


' Bank 


rity of the Juſtices of the Kings. Bench, and 
of what not, b. 4.46,47- b.9.99-118. b. 10:73» 
118. b. 11.64,65.98. ſee tit. Courts and Juſti- 
ces, and ſtar. Magna Chart. c.11. there. . 

When the Kings Bench comes and removes 


| Court ſhall have juriſdi&ion, and the autho- 


in any County or Country, it ſuſpends all | 


other Courts and their authorities; b.g118. 
The form of entre and rirling the Records 


Where iſſue joyned 1n the Chancery, ſhall 
put into the Kings Bench'to.-be tried, and 
the Court of the Kings Bench (hall proceed 
upon it, b.g.99%. h 

Where and when the Kings Bench awards 
execution upon judgment reverſed by error, 
ſce tir. Error. | FO. 

Where the Juſtices of the Kings Bench 
ſhall award reſtitution upon the ſtat. 8 H. 6, 
of forcible entre, ſee tit. Forcible entre. 
Where the Kings Bench ſhalt hold plea in 
Formedon, 'or aQion real,: norwith- 
ſtanding the ſtatute of Mag. Chart. c. 11. fee 
Where a Record may be remoyed and 
certified into the Kings Bench out of another 
Court by. the hands of the Juſtice without 
roceſs, ſee tit. Records. ; 

Of the diverfity and difference berween 


Wankrupts- 
-- Where commiſfion-upon the 13 El c.7. of 


s ſhall be awarded, and whar per- 


and all the matter w 
mentsFſce tir, Enrollments. 


f_ Capacit 
he hall 

or not, b. 1. 101, 114+-120,130.134- and 136, 
ſee tit. Ca 


ſhe has purchaſed join 1 
ſhall be charged with rent granted by. the 
huſband, after his death, or not, b. 1476. b.2- 
17. b.8.271. 


which 'come to the huſband by 
riage, ſhall the huſband have after the death 
of the wife, what nor, b. 1:39. b-4-$1+ Þ: 5+ 


come ro the huſband by intertnarriage 
ſhe have again after divorce berwixt them; 


_. Authority of the Ceurt.vf Chancery and 
the decrees there, ſee tit. Court. Wu 
Authority countermanded, and by what 
a{ts.,: or accidents, fee tit. Countermand.” 
Where a Recovery ſhall be void as not be- 
fore a Judge, for want of authoriry and juriſ- 


ſon ſhall be fai4 a Bankrupt, and the autho- 
rity of the Commiſſioners vpon it..-b. 2:25. 
8.98.121. ſee tir. Commiſſions. | 


grants, leaſes, or, &c. niade by the Commit- 
fioners upon the ſtatute of Bankruprs ſhall be 


di&ion, ſee tit. Falfifyinga recovery. 
Where the Kipgs Grant ſhall be void be- 


Where bargains and fales , feoffments , 


b, 8.63» 


—_ — 


— 


.” 
Where a certificate of the Commillioners 


that a man is Bankrupr, is no eſto 

party, but that he may have hj PpcIto the 
againſt ir, and traverſe that he 
rupt, b.3.121, ſee tit, Averment, 


IS averment 
15 No Bank. 


Where and what decrees ſhall haye equal 


contriburions upon this ſtatute,ang 
tributions or Gitriburions of the "one he 
goods of a Bankrupt ſhall be 
b. 8. 98. 


made, b, 2,25, 


Wanks., 


Where an a&ion of the caſe lies, for not 


repairing of banks, ſee tit. Aion u 
caſe. : As 


Where Commiſſions ſhall be awardeg to 
enquire of the decay of banks or other ny. 


ſances upon the ſtatutes of ſewers, and the 
authority of the Commiſſioners upon it, b, 


10,138,139. tO 143. [ce tit, Commiſſions of 
fewers. 

Bargain and ſale of goods, ſee tir. Contragt, 

Wargain and ſale of Lands, 

What ſhall be ſaid a bargain and fale of 
lands, what ſhall be a ſufficient and good con- 
ſideration, within rhe deed upon bargain and 
ſale, to raiſe an uſe, to the bargainee, and 
what nor. b.1. 176. b. 8.94. b.2.15, 

Where averment without, ſhall be good 
and ſufficient to enforce the conſideration of 
a bargain and ſale to uſe, or not, b, x. 176, þ, 
2-15+7 $.77+ D:4+3:4+ Þege2 P+26.68, b.q.go, b, 
8.155. ſee tit, Averments and [lſes, 

Of enrollments of deeds upon bargain and 


[fale of lands, according to the ſtature, 27 8.z, 


agd the expofition of the ſtatute, B. 2.35.45, 
b.q-71. b. 7.10. b. 8.6.93,94- b. $106, bur, 
24-58, ſee tit. Enrolments. 

Where reſervation of rent upon a bargain 
of ſale enrolled ſhall be good, b. 2.54. 

Where a man fhall have a feefimple upon 
bargain or ſale of land, or uſe, without the 
word Heirs or not. 

Where a reyerſjon or ſeigniory ſhall pas 
by bargain and ſale without atrornment, ſee 


ins and fale of lands, 


. 


ich concerns cnroll- 


tit. Atrornment. 


Of enrollment of 


pref 4 yh 
Who-ſhall be ſaid a Barretor, and what a& 


Barretry, b. 8.37» 


Waron and Feme, Husband and Wife. 
of a wife, which ſhall be,and how 
e an eſtate in lands, &c, and how; 


CitY« 


Where huſband and wife (hall take eſtates 


in lands, or' &c. by moities, or.not, b. 1+ 76+ 
Io. b.2.68. b, 3+5+14-25. 30. b.8.7257 3-171» 


Where huſband and wife ſhall be join-te- 


nants, yet ſhall rake eſtates ar ſevera] times, 
b.1.101. ſee tit. join- tenants. 


Where the lands of the wife, or the lmd 
ty with her huſband; 


Whar debts, chattels, or things of F wiſe, 
intermar- 


the Courts of the "Kings Bench, common | 18. 36. | ; 
Bench, and Exchequer, in award of proceſs | What debts, chattels, or things which 
in caſes, ſee tir. Court. . [come to the tHiſhand by inrermarrtage, or 
* Where office found before an eſcheator |accrueto them jointly, during the Coverture, 
ſhall be traverſed in the Court of the Kings | ſhall the. wife have afrer the death. of her 
Bench, fee tit. Traverſe. huſband, b. 10.46.51. 2405. 

| fog Where -ind what. things of awife which 


ſhall 


where and what nor, b. 8.rhrice. 


Where an eſtate in lands, of &c. made t9 


the huſband and wife during the Coverture> 
ſhall be good; arid where and whep the wite 
way diſagree, and: what ſhall be a diſagree- 
ment, where and what. nor, b.-1.76. b+ 2:61- 


good againſt the owners of the lands ad their | 57, 58: 77, b.z 21.28. b.10-43:46- b.q+23-30 
heirs, or &c, and what not, b.2.25. 


Where 
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plea, or yield an a&1on, b.10-43- 


| hiswife during the Coverture and contrar* or 


' huſband or not, b.g.$1. ſee tit, Arreragesand 


"The Table. 


— 


Where a grant, contra@, or other ad by a | 
woman alone during Coverture, ſhall be good, | 
and bind her and her huſband, and ther ſelf | 
after the death of her huſband, or nor. b.5.57. 

b.4-23- b.5 A 701042. ſeetit. Acquitrance | 


Where and what a& by the huſband ſhall | 
bind the wife executrix, and prejudice her af- 
ter the death of her huſband, where and what 
not. b.$.2.P.27. * 

Where in a&ion againſt huſband and wife | 
def, of the wife ſhall be taken and adjudged 
the default of the huſband and contrar. b, 5.2. | 
p. 57. ſcetit. Default. 

Where the wife ſhall plead and anſwer 
without her huſband, or not. b.11.7 3-77. 61, 


62. b.4-23». : 
Where huſband and wife acknowledge a 


Where a woman Covert ſhall be impriſoned 
or not. b.g.72. b.11.61. 

Where entry or claim of an husband ſhall 
veſt an eſiate in land, or &c. in the wife, and 
make a remitter to the wife or not. b.8.44- 

Where and what a&ions ſhall be ſued by 
the huſband and wife Joualy ene in what they 
cannot join, and what the husband may have 
alone, or joyntly with his wife at his Ele&ijon 
and what not. b.y.2.P.16-18-51.97.59. 

Where a grant, releaſe or confirmation, or 
&c.made to an huſband alone,ſhall enure to the 
wife or no. b.2.24- b.$.5 4. ſee tit. Releaſes. 

Where a man may give or grant a thing to 


not. b.q-23-29.1,2,3. b.5-2:p.25,26. fee Uſes 
and Copy-hold. 

Where a deviſe or Teſtament made by a 
woman Covert ſhall be good or not. b.4.61.5 1. | 
ſee tit, Agreement. | Os 

Where a deviſe by the husband to his wife 
ſhall be good, b.4.3-4- b.y.2:P.52+ 

Wherea Conuſee of the husband and wife 
of a fine levied by them of the land of the 
wife ſhall hold ir diſcharged after the death of 
os Husband, of rent granted by the Husband 
alone. 

Where husband and wife levy a fine of the 
land of the wife, and declare feveral uſes, and 
one declares uſes without another, how the uſe 
ſhall be,and whar declaration good. b.2.57,58- 

Where a leaſe made by the huſband and wife 
of the land of the wife, ſhall be ſaid and ac- 
counted the leaſe of both of them or not. b.2. 
61. b.3.19-21+28, b.5.2.P-26. ſce tit, Ejeftione 
fre. {1 
Wherea warranty collateral deſcends upon 
a woman Covert, ſhall i®barr or bind her for 
eyer, or not. b.1,67.14c. [ce tit, Warranty. 

Where the King may grant orgive lands to 
the Queen his wife, b.4.23- 

. Where the huſband may ſurrender Copy- 
hold land to'the uſe of his wife, and good. 
b4-2 «b.8.63. 

e an huſband Thall have the arrerages 
of rent which-he has in right of his wife,after 
her death, or the wife after the death of her 


rutes. 32 H:8:c:37. there. _....; 
Where the wife ſhall be bound by non-claitn, | 
within a year and a day, upon waif and eftray, 
$-2, P+ 108, 

. Where Huſband & Wife ſhall be jointly ſued 
of a thing during the coverture, or not. b.s.2. 
P.75» b.11;62. fee tit, joining in an Aion. 

Where an Huſband ſhall-notbe puniſhed af- 
ter the death of his wife for waſt done during 
the Covertupe. b.y.2, Pers fee tit. Waſt. 

. Where 2 Copy-hold granted by Huſband 
and Wife Fady of a Mannor ſhall bind the wife 
| put the! death of her huſband; bg. 23-30. 


. Where and when Homage ſhall'be Gone by 
the Huſband for the lands of the wife. b;6, 57; 
c tit, Homage and fealty, 

Where the wife ſhall be bound by conditi. 
0+ deed, orin law, not performed and 


ring the Coyerture. b.8.44. ſce Ceſlavir. 
Where a wife ſhall be bound by waſt done 

during the Coverture. b.8.44. ſee rit, Waft, 
Were dcht ſhall be exringuiſhed by 1nter- 

marriage betwixt the obligor and obligee, or 


| and Adminiſtrat. and Teſtament. | nor. b.8.135,137. ſee tit. Extinguiſhing. 


Of Appeal by the wife concerning the death 
of her huſband, and matter touching ir, ſee 
tit, Appeals. 


Where uſurpation of a Church of the wives | 


during the Coverture, ſhall bind the wife or 
nor. ſee tir, Statutes, and W.2.c. 5. there. _ 

Where a releaſe of a woman Covert, adm1- 
niſtratrix or executrix,is not good, ſee tit, Ac- 
quittance and Releaſe. ; 

How the warranty ſhall run upon a fine le- 
vied by the huſband and wife of the lands of 
the wife, ſee tit. Fines of Lands. 

. How and within what time, and when a 
wife ought to make her claim upon a fine le- 
vied during the Coverture, or &c. how the 
time ſhall be accounted, ſee cont. claim. and 
ſtatutes, and 4 H.7.c.14. there. | 

Where things done. by a woman ſhall be 
countermanded by inter-marriage of the wo- 
man after, or not. ſee tit. Countermand.” 

Where huſband and wife ſhall join in falſe 
impriſonment. ſee rit. falſe Impriſonment. 

Where the wife ſhall be received upon de- 
fault, and faint pleading of the huſband. ſce 
tir, Reſceit, 

Where confirmation to the huſband and 
wife ſhall give an cſtate to him or her who 
had nothing before,or not. ſee tir. Confirmar'. 

Where and what ſhall bediſcontinuance by 
the huſband of the wives lands,or &c. or nor, 
ſee tit. Diſcontinuance. | 

Where the wife ſhall be barred of dower by 
the fine levied by her and her huſband or by 
recovery againſt them or nor. ſee tit. Dower, 
or Falfifying. N Probe 
Where aſſignment of Dower to the wife by: 
the huſband alone, ſhall bind his wife. ſec tire 


Dower. E 


Where and what averment the wife ſhall 
have againſt a fine levied by her and her huſ- 
band, what not. ſee git. Averments. = 

Where the wife and her heirs ſhall be eftop. 
ped by a& dohe by her-and her huſband du-, 
ring the Coverture or not. ſee tit, Enopho.. ? 

Where the Enrollment of a deed 1 ented. 
by a woman Covert ſhall be void, and-concrar. 
ſee tir, Enrollment. IC 


or by them the wife 
tit. Examination. _. +1 

Where a woman ſhall be fined to the King, 
ſcerir. fine to the Rivg and Impriſonment.” + 

Where a fine1ipon Conuſance de drozt come 
ceo, &c. or upon grant or render, and refeaſe 
ſhall be accepted bythe huſband and wife; 


ſhall be cxamitied, ſee 


ſee tir. Fines of lands afd ayerments, and ex- 
amination. © oh A 
: Where partition by huſband and. wife, or 


death-of,her huſband of riot. ſee tir. Partition, 

Where a woman ſhall be bound, þy her ac- 
ceptance of rent, or &c.- and ſhall not avoid. 
the eſtate in land which otherwiſe ſhe mighr. 
ſcerir. Atcepeanice, .. 1 ff. ni; 

Where a woman may diſagree tv a joyn-. 
ture made by her huſband, and &c. be;en-! 
dowed.of the third part, or not: [ce tir. 
Agreement and Dower..; | -.* +36 

'Where a woman may diſagree to her dower 


tit, Dower. FEAR | 
Where a woman ſhall Have the crop upon 
thelands after the death of the-huſband. 
Baron and Baroneſs, and Barony. 
Deſcription of an Earl, &c. b.9.49. bo. 34+ 
a name of dignity, &c. where the writ ſhall 


Baroneſs, or &c. ſee tit, Writand Name, 
Where the name or dignity of a French-man 
or Scot, or &c. ſhall be loſt and gone 1f they 


en during Coverture or no. b.8.44. 
Where a wife ſhall be bound by ceiling du- 


| come into England, or not. ſee tit, Name and 


Ireland, 


Where upona fine tothe huſband and wife; | 


j Where t s 


and bind them-and rheir heirs for eyer,ot not. | © B: 
ſee tir. BYaws; ** 


the huſband alone ſhall, bifid the wife after. the | 


aſſigned, and be a new endowed or not. fee | 


abare for omiſſion of ir, not named Baron or |* 


a* 


"ment upon Prohibirion./ © * 


Where Barons of S:otlazd or Ireland may 
be ſummoned to come to the Parliament held 
in England or nor. ſee tit. Ireland and Scotland. 

Where Capias Or Exigent ſhall be awarded 
againſt a Baron, Earl, &c, or not, ſee Exigenr 
and Execution, "xg | 

Every Barony held by Grand-ſerjeanty. ſee 
tit, Grand-ſerjeanty not to , be granted for 
years b.9.97. w_ 

When the names of Duke, Marqueſle or Vi- 
count began. b.9.49.129.97- b.7.24» -_ 

The ancient reyenue of a Baron, Earl or 
Duke. b.g.124. 

Where a Baron and Peer of Parliament ſhaſl 
have trial by his Peers in cafes of Felony or 
Treaſon, or nor. ſee tit. Coron. and Trial. 

Amercement of an Earl or Baron, of what ' 
value it ſhall be, and how offered. ſee tit, A- 
mercemenr and Statutes. Mag. Chart. c.14. - 

Where a Baron and Peer of the-Realm ſhall 
have priviledge to be exempr of Juries, and 
empannel*'d npon <nqueſts, © ſee 'rir;- Jurors 
and Exempt. RE PD 

Where day of grace ſhall be given to a Peer 
of the Realm. ſcorit. Day, © - | 

Trial and Hue Baron or not Baron, and 
how it ſhall be tried. ſee tit. Trial. | | 

How many Chaplait 'of the Church, an 
Earl,Baron,or 8&c.may have and retain.ſee tit. 
Diſpenſarions and Statutes. 21 H.8,C.13.there, 

A Barony, &c. may be intailed, and within 
the ſtatute W.2.c.1. of gifts. conditional. fee 
tit, mans" _— SM wo Tk 

Where the King ſhall have primer ſeifin 
lands HAIGH bi onoar) Gf Re: or nor: ee 
tit, Tenure &-Prerog. WT 


=> arr. uſe 4 

"Barr good at firſt fight, :and where if good 
by common intendment it ſhall be good and 
ſufficient enough; and what ſhall be common 
inreudment, and what nor. b.3.1,2. b:5.2:p. 
i h8-Q. Daougg. Sac a wif 
Barr upon' Preſentments or Tadi&ments to 


repair bridges, ſcour dirches, of, make wa 
'&c. and whets hppa ren} h 


nor. b.8.46,47. b.g-112,113.118. 


raft ouphr 

country ks his plea” inbartiro the aRti- 
ON. ſee tir. Pleadings, ratio pigs 

Where a manmay make two traverſes his 
Barr. fee tir. Traverſe and Traverſable. ” 
'-Barr to avoid circuit 'of aQfon, '#nd what 
plea ſhall be allowed for this" cauſe, where, 
and what nor. ſee tir. Circuit of Aon." 
Barr good becauſe of 7 bilaw, "at where. 


What plea in Barr the aiſſeiſor fhall have, 
what nor. ſee tir. Difleiſor. ' '* © 

| Where he rhar is nor:tenant. of the frank- 
tenement at the time of pleadings ſhall plead 
ro the wric, or in barr. ſee tit. Pleas. 
+” Where partition. ſhall be 'a"barr 'in*a&ion 
broughe by one” Coparcenet agaialt atiother. 


fee tit; Partition, 


* **Wher a man ſhall plead a deed" of Feoff- 


ment; Grant,or &c. by Name within the deed, 
though in truth he be atherwiſe named in 
here, of &c. or hot: ſee it. Deeds; Miſnaming 
and Feo EXE P 


ITE EIS E—orogs 
Bar in attachment upon prohibirign,” ani 
whar ſhall be, good, what nor?"ſee Artach- 


- Bir in, Formedon in deſcender, whar ſhall 


| be*good, whar not ; ſee tir. Formedon. 


Bar in a&ion upon the caſe : ſee tit. ARi- 
on upon the caſe,'and below,  * 
« Bar in a&ion of accogint ; ſee tir, Account, 
Q 647. ; F 2 = v . 
Bar in writ of annuity ; (ee tir, Annuity, 
b.1.112. b.3:65.b.8.145. 


Bar in appeals of &c. ſee tir, Appeals. fr 
ar 


- Bar in Attaint, and what ſhall be good in 
the mouth of the party, &c. what in the 
mouth of the pety Jury : fee tit, Attaint. 

Bar in Audita querela ;. ſee tir. Audite | 4 


Bar in debt upon leaſe for, and what ſhall 
be good, and what not : ſee tir. Debt. 

Bar in debt brought by or againſt Execu- 
rors, and what ſhall be good, and what nct : 
ſee tir. Executors, 

Bar in treſpaſs of Affaule and Battery: ſee 


Far in treſpaſs or falſe Impriſonment 
againſt a Sheriff or other Officer : ſee cit. 
Falſe Impriſonment. Juſtification. | 

Far in treſpaſs and falſe impriſonment, 
and where and whart ſhall be good, what not : 
ſee tit, Commandment. 

Bar in aRions upon ſtatutes; &c. ſee tit, 
Agionupon ſtatutes. | 

Bar in Ceſlavit : ſce tit. Ceſſavir. 

Bar in writ of Covenant, and what ſhall be 
good, what nor : ſee tit, Covenant. 

Bar 1n writ of Dower, an 
good, what not : b.1-112.,Þ. 4-1. b. 2.7478. 
93+ be 3-25+27, b. 5.2» P+ 7447 5+ be 8. 150. tO 
155. ſee tit. Dower. | 

Bar in A&ions pexſonals by warranty, and 
where, and when, and in what : ſee tit. 
Warranty and Aﬀets., 

Bar in Detinue of goods, or charters : ſee ' 


d what ſhall be 


. - Bar of acquittal in a writ of, a meſne, and 
what ſhall be good : ſee tir ; 
Bar in Moredanceſtor, -an 1 
be good, without traverſing the.dying fciſcd : 
ſee tit. Mortdanceſtor. , 
n.Qz4are impedit, and &c. ſee tit. Nucre 


n Quid juris clamat, to out the Plaln- 
riff from atrornment for ever : ſee tit. Quid 


d ez deforceat : (ee tit. Quod FF 


bore it ſhall 


plevy. or Avowry: ſce tit. Re- 


Bar ir of Reſcous-: fee tit. Reſcous, 
_ - Bar (in. Scire facies to execute a fing, or 
_.; Barupon Scire ſac3as, ſued, by the King 
xe. found for him : ſee tit, Scire ja- 
Bar in writ of waſte; and what ſhall be 
- good, what.not: b.2 ob 76.119. b. 


© | ftardy, or Mulierty, {hall eftoppe'the parties 


« 33+8.5- be 6,7,8-4 
guilkment, and E| 


FAY 


The Table. 


Where baſtardy ſhall be tried by certificate 
write to the Biſhop, or not. b.s.2. p.g.11.b.7. 


3» 44- 

_ Where the Baſtard is not intended ( a 
child ) within the ſtatute, 32 H.8.c.1, _ 
Of wills, &c. b. 6.79. b. 10.83, ſee tit. ſta- 


Where poſſeſſion of the eldeſt daughter 
which is a baſtard, and dying ſeiſed, ſhall , 


nery, or not, b.8.1o1. 


the prejudice of the tenant in tail, or them 
in remainder, or not, b.8.101. 

Where poſſeſſion of the baſtard, and her 
dying ſciſed, ſhall prejudice the infant who 
hath right and bind him, or nor, b.8.1o1. 
Where poſſeſſion of the baſtard, and con- 
tinuance of poſſeſſion of thoſe who claim by 
him, and a deſcent in them, ſhall prejudice 
and bind the right heir, or not, b. 8.107. 
Where poſſeſſion and ſeifin of rhe baſtard, 
of a reverſion, rent or Seigniory, and his dy- 
ing ſciſed, ſhall make his ſon heir, and what 
poſſeſſion fhall be ſufficient ro a dying ſeiſed, 
and what nor, b.8.161. 

Where poſſeſſion of the baſtard, and his 
dying ſeiſed , fhall prejudice the Lord of 
whom the land is held in eſcheat, 'or &c. or 
not, b.$. 161. ſce tit. Eſcheat. 

There pollcthion and dying ſeiſed of a ba- 
ſtard} muſt be withour entre or claim, of the 
mulier, and right heir, and what ſhall be ſuf- 
ficient entre or claim, to avoid a deſcent, or 
not, b.8.101. ſee tir. cottin. claim. 

. Where Baſtardy ſhall be alledged in a man 
after his death, and of what force, and effe& 
It ſhall be, and of what nor, b.8.1o1. 

_ . Where a baſtard is not capable of a ſpiri- 
rual promotion, but the Biſhop may refuſe 
him, upon preſenting of him to a Church, b, 
5-2» P+28-58. ſee tit, Quare Imp. and preſent- 
ment to a Church." 

_ | Where Aion ſhall be maintained for cal- 
ling one baſtard-or not, b, 4.19. ſee tit, ARi- 
' on 9pon the cafe. ' Er ens 
* "Where a baſtard, £5 amen of a ſon, 
may take an'eftate in lands, or &c. ornot, b. 
[6,65.67, ſee tit. Reputation, and Remainder. 
'** "Where the diſpenſation of a Biſhop to a 
d to be Prieſt, ſhall be good or not, b, 


_ | «28. ſcetir. Diſpenſation. "A 

= = NE cope of a' Biſhop, of Ba- 

For. ſirangers, b.7. 14-43; ſee tit. Certificate of 
C's P>7- {ASH | 


e . RE ES : 
Fg Where age ſhall be granted to the baſtard 
who claims as heir, ſee tit. Age, 
Where a baſtard, ſhall vouch as ,heir, or 
ſhall be youched, ay heir, and how, ſee tit. 
[Voucher and Coutiterplea of Vouch. ||. _ 


made in! 


{ce, tit. [4 Ebrder of it,b:9.31. | 
Es (is ah 
- o and. : 9: 4 » b. 8.46. 


what perſons it 


y 


Þ v $+ % 


- 


| 


Made by the Common-Councel of the G : 
of the Biſhop, and where the Court ſhall | ty of London, or &c, which ſhall be 200d 


which not, b. s. 2. p. 62. b.8. 1 

London, and Calloat” , "0s 
Concerning the uſing of Common 
which good, which nor, b.s.2. p.6 "Hp C0 
Concerning _ of a Church, by the 
rutes, and the ſtar. there. | Pariſhoners and t 


eir contribution to It, and 


which good, which not, b 5.2. p.52.6«. 
Where a Bilaw of he _ 
make her ſon heir ; although the younger oc- body of a man, for a thing miſdone, or Le, is 
cupled the land with the elder in coparce- | not good, b.5.5. p.64. : 

| Where the Court ſhall write to another 
Where poſſeſſion of the baſtard, and her | perſon then the Biſhop as Ordinary : ſeetir 
dying ſeiſed, ſhall make her ſon heir ; to | Ordinary. : 


Will. 

In which Courts ſuit ſhall be by Bill, and 
not by original, and in what by original, ant 
not by Bill, b. 10.73; b.6.19. b.1.3. 
. Againſt a Sheriff upon the ſtat. 23 of HA, 6, . 
C. Io» In what Court to be ſued, in what nor 
b.6.1 - " s 
What aRions to be ſued by Bill, wha 
b.6.19. b.10.7 3. b. 1.3. OY" 
Bill 1n the Court of Excheauer, in ti4- 
ture of a Q40 minus, 8c, for the Kings debtor, 
1n account to the King , where, and for 
whom ; ſee tit. Quo minxs. 

Bill of exception of error upon it, and the 


order of proſecuting it : ſee tir. Error. 
Apainſt a Sheriff or Goaler upon eſcape ; 
ſee tit. Debt, Eſcape, and Authority, 


Biſhop, ſee O:vinarp; 


Where the writ ſhall be awarded to the 
Biſhop in caſes or not : ſee tit. Writ to the 
Biſhop. 

Certificate of the Biſhop in cafes, in which 
good, which not : ſee tit. Certificate of the 


Biſhop. 

Trial by the Biſhop, which iſſues ſhall be 
tried by him, which not: ſee tit. Trial. 
Where the Biſhops certificate eſtops the 


parties, where ſtrangers : it. Cert! 
or the Biſhop, gers : ſee tit. Certificate 

Where the writ to the Biſhop ſhall be di. 
rected to the Biſhop of the Dioceſs, where 10 
-—. Metropolitane, &c.. ſee tit. Writ to the 

P. 

Where, and what is comempr in tlie Bi- 
ſhop to cauſe his Temporaltics to be ſciſed 
into the Kings hands: ice tit, Contempt, and 
Nuare non admiſit. 94g 

Before what Biſhop as Ordinary Teſta- 
ments ſhall be proved, before what not: ſee 
er; Teſtament. 

Where the Biſhop ought to give norice to 


the Patron, before he can collate to the 
Church, or nor, ſeetir. Norice. 

Where Collation, of the Biſhop puts not 
the Patr6n our of poſſeſſion : ſee tit. 2. In- 
pedit, and Preſent. to a Church. 

"What pleas in ©. 1mpedit, the Biſhop who 
claims as Ordinary, ſhall have, what not : fee 
tit, 2. Impeait. RY L 

' What perſons are incapable of Ecclefiaſti- | 
cal promotion, nor to be preſcnred to 2 
Church; and if preſented may be refuſed by 
the.Biſhop-: fee tir. Encumbent, and Enfant. 

An immediate Office, and Miniſter'to the 


3 Courts, b. 5.11.15-23-26. ſee writ t0 


the Biſhop, Ordinary, Clergy, Proctlz, Ex- 
communication, X 


Bigg lary, fee Coronts 
1 


. urnin * = 
Where a&ion. of the Oe tes for burſog 
an houſe : ſee rit. Aion upon the caſe. 
Were he that hath his Clergy ſhall be 
burner ix the hand: ſee rix, Clergy. _ 
6 Where it is felony to burn houſgg : ſee tit. 


z ” 


,orone. 

- Burning the hand of z felon pardoned by 
the King. ſee tit. Clergy. 

Where he that burns an houſe fhall not 


| f have his Clergy ; -ſee tit, Clergy» 
the tenanrs, or &c.. ſhalt bind the others; and TY 
(Coſt h;, arid witich not, b.s.2, p.62,63.Fe tit. | 
Cuſtoms, < 


| Copier: 


"2 En 
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F perſons not in being, nor known, 
() at the time of the eſtate, limired,and 
given, or nor named by their proper names, 
&c. where, how, and when they ſhall take 
eſtates in lands, &c. or nor, b. 100. to 105. 
and 130+134+136-11 4-110. Þ. 2:51, b. 6:17. b. 
7.8,9. b.104297,23.31.32.57» 

Of right heirs, right heirs of the body, an 
infant in the mothers belly, or ſuch like 
without a proper name, and where, how,and 
when they ſhall rake eftates 1n lands, &c. or 
not, bh. 1. 65,67.95 .5M100. tO 105. Ii 126. 
130-134,135- b. 2.51.91,92. b. 3-20,6143 3. b. 
$.2. P-8. b 6.17, 18. b.7.9. b. 10. 50, 51.lee 
tir. Remainder and Enfant. 

Of the wife that ſhall be, where ſhe ſtall 
take an eſtate by fuch name, and how, and 
when, or not, b. I. Io1. 114+ 120. 130» 134+ 
136. 
> here the Kings grant to one incapable at 
the time of the granr, ſhall be good, and the 
grant implicitely make him capable, or nor, 
b.1.56. b 3.73. b« 1-46. $2. b.$.2. p.56.b.7.14 


'b.$.55,167. b.10.27.67. ſee tit, Grants of the 


Kino, Denizen, and Villein. 

Capacity of the King double, natural, and 
politick, and where he ſhall take an eſtate in 
lands, 8c. in the one, where in the other, b. 
6.27. b.2.10.1 2.32. ſee tit. King, | 

Capacity of an alien bon to have land by 
deſcent, to purchaſe lands, or gain goods: 
ſee tit. Alien born. - 

Capacity of the Queen without the- King, 
and to what purpoſes ſhe ſhall be accounted 


| as a woman ſole : ſce tir. Prerogative. 


Capacity of a woman Covert, and where 
ſhe may take an eſtate in lands, of the gifr, or 
deviſe of her huſband, or a ſtranger, or not: 
ſee tit. Baron and Fem. and Agreement, and 
aſſent. fund 

Capacity of Monks, or the Subprior, and 
where they ſhall rake an eſtate in-lands, or 
&c. or have property in goods, and ſue a&i- 


ons without their Soyeraign or not : ſee tir. 


Abbot and Prior. 

Capacity of an heir, notwithſtanding the 
attainder of his Father, Brother, or other 
anceſtor;and where yer notwithſtanding they 
ſhall have lands by deſcent, or not : ſee tir. 
Atrainder, Corruption of blood, and Dif. 
cent. | 
_ Where the Kings grant to a body notin-. 
corporate, or perſon incapable, ſhall be good, 
and make a capacity, or not-: ſee tit. Grant 
of the King. 

Where diflei(in,or uſurparion to a Church, 
by a Biſhop, Parſon, &c. who hath twocapa- 
cities, ſhall mortmain, or not ;* ſee tir. Mort- 
main. | 
. Capacity of an Enfant to take an Ecclefi- 
aſtical promotion, and where, and at what 
Age, or not; ſee tit. Enfant, 


, Capacity of a baſtard, and where he ſhall } 


have an eſtate in land, or &c. by purchaſe, 
by name of ſon, by reputation : ſee tit. Ba- 
ſtard, and Reputation, 

* Where the iſſue of a baſtard ſhall be of ca- 
pacity, to have and retain land by diſcent, or 
not : (ce tir. Baſtard. . 

Who are not capable of Eccleſiaſtical Be- 
nefices, but may be refuſed by the Biſhop : 
ſee tit.. Encumbent, Enfant Preſent. to a 
Church. 9. wmped3t, X 

Capacity of a Clerk convi&: ſee tit. At- 
tainder, and Clergy, b..2. P.110. 

., Capacity of Corporation: ſee tit. Corpo- 

rations. = | 

 Caſias ſee exigent. 
2 Caſtles, 

- Where and how land, rent, or other in- 
hericance , may be parcel or append to a 
56% Caſtle, Honour, or &c, {ce tit. Ap- 
nd, 
Where Commiſſions ſhall be awarded to 


parties, ſee tit. Bankrupts, Falſe impriſon- 


reſignation upon iſſues joyned upon them : 


inquire of the decay of Caſtles, or &c. ſee tir. 
Commiſſions. 

Of tenure by Caſtle-watd : ſee tir. Eſcu- 
age, Tenure, Ward, Extinguiſhment. 

Where the King ſhall have primer ſeifin 
of lands held of him, as of an honour,Caſlle, 
&c. or not: ſee tir. Tenure and Prerogative. 

Where tenure and ſervice by Caſtle-ward, 
ſhall be diſcharged for a time, and after re- 
vive, or not: ſee tir. Extinguifhment. 

Cauſa Matrimonii prelochts. : 

Where, for whom and in whar caſe this 
ation lies, for whom, and in what caſe nor, 
b. 2.75. b.10.c0, 

Where a woman ſhall have averment, that 
the land was given, becauſe of matrimony 
before ſpoken of, notwithſtanding the deed 
Imports another confideration or not : ſee 
tit. AVErments. 

Certificates. : 

Certificate of Aſſiſe, and where it lies, b. 
6.8.65,66. (ce tit. Verdis and Sratures, W. 
2, C.25. there. beq.4. * 

Certificate cf the Biſhop upon never 
.coupled in lawful matrimony, and whar fhafl 
| be good, and by whom, &c. what not, b.s.9. 
It. b.9.19.31. 

Certificace of the Biſhops of baftardy , 


ſtardy, and what certificate Jhall be good : 
ſee tir. Baſtardy. 4p! 

Where the certificate of the Biſhop, of 
baſtardy and mulierty, ſhall eſtoppe the par- 
ties or firangers, and no traverſe to ir, or 
nor, be9.1 +A.J + . 

Of rhe biſhop, of excommunication, and 
what ſhall be good, what not: ſee tit. Ex- 
communication, 

Of the Biſhop upon iſſue whether the 
Church be full or nor : fee tir. Trial. 

- Of the Biſhop upon iſſue. juyned, upon 
admiſſion and inſtitution :- ſee tir. Trial, and 
writ to the Biſhop. | | 

Where certificate of the Cotnmiffioners 
upon the ſtatute of bankrupts, ſhall eftop rhe 


ment, and Eſtoppel. Ha 
Of a Biſhop, of profeſſion, deprivation,.or 


ſee tit. Deprivation and Trial. 

Certificate of a ftatute or recogniſance,and 
how and what ſhall be good, b.3.67. b. 7.38. 
ſee tit. Recagniſanee. , | : 

Cerrificate of records, and where it fhall. 
be by the hands of the Juſtices, or of another 
man without other proceſs, or nor, b: 1.157. 
b.g.2 Zo b.g.99. ſee rt. Records. ” ; ; 

Where the whole record, as the original, 
and proceſs &c. muſt be ' certified, and re- 
moved, and the cauſe why : ſee rir. Records. 

Where the Record it ſelf needs to be cer- 
tified, or not; bur the tenor of the record 
ſhall ſuffice : ſee tir. Records. Car 
Certificate of the Captain of an Army, 
where ir ſhall be, it ſhall eſtop no traverſe ro 
ir, b.7.14-23. ſee tit. Utlary. 

Cefſavit. 

Form of the writ, and what matter ſhall 
_ ro abare it, what not. b. 8.118. next 
Sea. | 

Count ip Ceſſavir, and where the Count 
ſhall abate the-writ, aud what Count ſhall be 
good, whar nor, b.g.11. b. 5.2. P. 8. b. 8.118. 
ſee tit. Eſplees. Bar in Ceſlavit, and whar 
ſhall be good, what nor, b.2.93. b. 5-2. p-$, b. 
8. 118. 

Where the ceſſing of the hnſband and wife 
during the Coverrure ſhall bind the wife af- 
rer the death of her huſband, or not, b.8.44- 
b.9.72. ſee tit. Baron and Feme. 

Where Ceſlavic lies againſt an Infant du- 
ring his non-age, and what ſure:y he ſhall 
find, b.6.3.,4- b.8-44. b.g.85. ſee tit. Age. 

For ceſſing of what ſervices ir lies, for 
what not, b.s.2. p.8. ſee Homage. 

Ceſſavir of a Chauntry where it lies, bg. 
108. b. 8.118. 


where the writ ſhall be awarded to try ba- | 


two years incurred, b. 2. 93. b. 8.118. 
Where a man may haye one Cefſavit upon 
ſeveral tenures, or not, b.3.85. ſee tir, Writ, 
and joyning in ation. _ 
Aunt and Neece join 1n Cefſavit, where 
maintenable, or not, b.8.118. _ 
Where incroachrment of tent ſhall be avoid- 
ed in Ceſlavit, and how, b.4.11. b.5.2.p: 100. 
ſee tit. Encroachment and Scifin. - 
Whar flue ſhall be taken in Ceſavit,where 
ſeifin of ſervices 1s not traverſable, bur the 
renure, b.4.11. b. $.2. p.170. b.9.34. 
Verdict 1n Ceflavit, and what ſhall be good; 
what not, b.8.66. ſee tit. Verdi&. 
. Tender of arrears in Ceſſavir, and when, 
and by whom, and to whom ; and what ten- 
der ſhall be good : fee tir. Atrerages 'and- 
Tender, and Refuſal. '_ | = 
Where age ſhall he granted in Ceſlavir,and* 
the plea demur for nonage of the plant. or 
def. fee rir. Age. SD k 
Where the cuſtom thar if the teninr ceſſe- 
for two years, the Lord may enter, 15 nor al 
lowable . ſee HEH | ab" 
Challenge for inſufficiency of frank-tene- 
or 2 becauſe of ancient demean, not - 
3 +$+ 2. «JIO9s \ . Da 
To the dy; of a juror becauſe he was at- 
anorher rime arbitrator in the r,b.g.71, 
. Whe/e no challenge becauſe hie was at ano-' 
| ther time, a Commitfioner ro- examine wit-" 
.nefles in the matter, b.9.7 1... 04 op 
« To 2 juror becauſe he was an alien born, b. 
7-18. baio.tog. OE Rt IN 
To the array becauſe Knights are not re-' 
turned in the pannel., and where nor, b.6.54: 
Where challenge ſhall be. ro the Knight 
a writ of right who make the pannel, or ro 
the jurors, or nor, b.g.32. ſee Righr, © © © 
'T6'the array for an atien born, becavſe the 
half, was not'ot aliens; ſee tir. Alien born. © 
' Where the chafſeyge ſhall be by a juror, 
becauſe he is a Baron, or Peer of the Realm 7 
ſee rie. Jurors, and Exemption. * | 
_ Of. rrial of challenge to, jurors, and how 
they ſhall be tried - ſee'tit; Jurors.  ,' 


bo Chantperty: | 2H 
Where the wrir of Champerry enſtes the 
—_ of the firſt a&ion, and 11 what poinrs/ 
& +250 ga an ; me”. ' he 
- Chappet any Chaplains; 
How many Chaplains a: Peer of rhe Realm, 
or. other perſpns may have and retein{ ſee, 
tit. Diſpenſfar. and'ſtatutes, and there; 2x H.8 * 


(£8 
Charge and Toiſcha 4 wo”, 
Where a Dre of rent, or ball be ſuf- 
ficient 'tg charge a Mannor.land, or &e. it 
prefent, and. by what words, where and by* 
whom not, b. 4-53. b. 6.39. b. 7.23,24+ b.'$. 
. Where a rent or &c. granted out of a re- 
verſion, ſhall be ſufficient ro charge the're- 
verſion, and when it ſhall begin, or nor, b.r. 
62.128. b.2.52. b.g.2. p.3-4+ b.4. 48.52. b.1t; 
43. {ee tit, Grants, Leaſes and Remainder. 
Where a joinr-granr of rent, or 8c. out c 
land; by the premiſes of a deed, ſhalf be fe- 
vered by the words of the Percipiendumand 
parr of the land diſcharged by rhe words 
ſubſequenr, or not, b.1.84. b.y.2.p.7.3.25. be 
Lo-1059,107., | | 
Where acharge of rent, eſtate in lands or 
ſervice to be done, &c. fhall 'be avoided, and 
ceaſe for a certain time, and after be good and 
ſtand, b. 1.45 b.4.28.b.6.40. b.7.9,8: b.8.17» 
ſee tic. Condition, and Extinguiſhment. 
Where the Maſter or Lord ſhall bechargzd 


and anſwer for the offerice and a& of his 


ſervanr, or deputy, or nor, b.4.33-b.5-2.p.29- 
b.g.48.98. | 
Where a grarvt of a ret charge by tenare 
for life, hall ſtand againſt him in reverſioa, 
who enters for forfeiture, or accepts a ſur- 
render, b.1.67. 
Where and what things may be charged 


Where Ceſlavit lies nor yet a cefling for 


_—_— 


with rent, by grantor reſcryation, whar nor, 
F b-4-55 


Pry 2c. Mee. ht... At Stems, EY A. 


A rr e——_ ——_ 


b.4.53-b.5.2. P.3 4+. ſeetit, Grants and Reſcr- 
vations b.7.23. 

Wh-re a grant of renr, or &c. out of land 
ro begin in the future, ſhall be good: and 
charge the land or not. b.1.154! 55. b.2.5 5: 
b.7.38. b.8.-4,75 95. ſce tit. Grants, : 

Where a chirge of rent or annulty, &Cc. 1m- 
poſed upon the Church by the Patron and Or- 
dinary in time of the vacation, ſhall charge 
rhe Parſon after or not. b. 1.147. b.g.2.p.81. 
ſee rir. Grant and Parſon. . 

Where the joyntenant that ſurvives ſhall 
hold diſcharges of rent granted by his com- 
panion, or of an execution upon judgment, 
cT.nor.. b.6.78,79. ſee tit. joyntenants. 

Where the grantor ofa rent ſhall be charged 
by a writ of annuity, or diftreſs and avowry 
at thc ele&ion of the grantee or not, ſee tir. 
Anruity and Ele&tion, 

Where the heir ſhall be charged by the grant 
of an Annuity by his father, or not. ſee tit. 
Annujty and Aﬀets. | | 

' Where a man ſhall be charged as heir in 
debr, for the debr of his farther, and who ſhall 
be charged as heir,. and what lands, ſee tit. 
Heir and Aſlets. Execution, Contribution, 
Dehr. 


Where the land of one vouchor ſhall be | 


charged with the iatire execution upon reco- 
very in value, where: one .Lord or heir is 
vouched in the word. of ſeveral perſons or 
nor. ſee tir. Recovery in Value and Contri- 
bution. : 

Where the obligor or reconuſor who ſur- 
vives ſhall be charged with the whole debr, 
and his land alone put in execution or not. 
ſee tit. Audita querela, Execution. Joyntenant. 
Recovery-in Value and Voucher. - 

How Sheriffs or other Officers ſhall be char- 


ged or diſcharged of their offices, and when | 


they ſhall be ſaid diſcharged. ſce tir. Officers 
and Offices, and Caroners, 

Where a man ſhall be diſcharged to do a 
thing, &c. by change and alteration of the 
principal thing. ro which, &c. or not, ſee tit, 
Extinguiſhmenrt and Preſcription, 

Where the huſband ſhall be charged for 
debr, os &c. made by the wife before, or du- 
ring che Coverture or not. ſee tit. Baron and 

Where the wife ſhall be charged for things 
done by her huſband, after the death of the 
huſband. ſee tit. Baron and Feme. . - 


, Where a condition upon an obligation, fe-| 


offment, or &c. ſhall be diſcharged in the 

whole, or part by a& of God, or the parties. 

ſee tir. Condigion. - - 

Where the heir ſhall be charged by the Co- 
venant: made by his Anceſtor, ſee, tit. Co- 
venant. | | | 

Where a Sheriff or Gaoler ſhall be charged 
. with the eſcape of a Priſoner for debt, or fe- 

lony or nor. ſee tit, Authority and Eſcape... 

Where a Contra@ ſhall be diſcharged and 
determined by WERE .an obligation for 1t. 
ſce tit. Contra and Extinguiſhment.” 

Where a woman ſhall hold the dower. aſ- 
ſigned her, charged or not. ſee tit. Dower. 

Where Executors ſhall be charged of their 
goods proper or not. ſee tit. Executors. 

Where the mainpriſe is the mainpernors 
ſhall be diſcharged, and by whar a&. ſee tir, 

Mainpriſe. * | 

Where a man ſhall be diſcharged of waſt 
by repairing after. ſee tit. Waſt. 

Where acharge or other thing by the diſ- 
ſeiſor ſhall bind the diſſeiſee, and he be char- 
ged by them 3 whar nor. ſee tir, Diſſeifin, _ 

Where the Maſter ſhall. be charged for hurt 
done by his dog. ſee tir. Aion of the Caſe. 

_ Wherea man may diſcharge matrer in wri- 
ting, or of record, by naked ſurmiſe, or mat- 
ter in deed, withgur ſhewing a writing or 
not. ſee tit. Debt, or monſtration of Deeds. 

| Where a man. ſhall be diſcharged to pay 
tythes, and by what means. ſee tir. Tythes. 

Where he that enters for a condition in 
deed, or in law broken, ſhall hold diſcharged 


= 7 he Table. ; 


of all charges and incumbrances made before 


| or not. ſee tit; Conditions and Eſchears. 
Where and what Patents and Commiſſions 
of the King afe determined and diſtharged by 
his death. ſee tit, Granr of the King and Com- 
miſſions. NEE Ns | 
Where the Lord by eſcheat ſhall hofd ſub- 
je& to the charge impoſed upon rhe land by 
his tenant before, or nor. ſee rir. Eſchear. 
Where an Enqueſt ſhall be diſcharged,and 
for what cauſes. ſee tir. Enqueſts. : 
Where auditors upon account ſhall be diſ- 
charged. ſee tir. Account. 

Where Arbitrators may be diſcharged or 
nor. ſee tit. Arbitrators, 

Where the heir ſhall be diſcharged of the 
forfeiture of the value of his marriage, by the 
knighting him or not. ſee tit. Ward and 
Tender. 

Where a man in execution ſhall be diſchar- 
ged of ir, and by what a&s or means. ſee tir. 
Execution. 

Where a man charges land with rent com- 
mon, or &c. for a longer time then he hath 
in the land, or not. {ſee rit. Eſtates, Grants, 
and Extinguiſhment. 

Charter of the King, 
Where the Charter of the King is againſt a 
ſtature, or todo a thing prohibited by ſtatute, 
ſhall ir be good, and where the clauſe of no; 
oblante will be needed, &c. in the grant or 
not. b.4-35- be7.14-37. b.8.5,6.14-29.108. b. 
1, 19.86.88. : 
] Where the Kings Charter or Grant ſhall be 
void, becauſe he hath not power 'to grant, 
and what things he cannot grant. b.4.33,34, 
35+ b.$.2.p-28.50. b.J.7.25-36,37- b.8.16,17. 
19-22.55*77.125,126, b.10.-I13. b.I1-4.53-33. 
89,90. lee tit. Granrs of the Kin 
 Wherethe Kings Charter of pardon of all 
debrs ſhall exrend to every debr, - or nor, and 
what debrs ſhall by ir be pardoned, what nor. 
b.1.50. b.g.2.p. 56. ſee tit. Grant of the King. 

Where a Releaſe or pardon of rhe King of 
all debts, ſuits and demands, ſhall be good or 
\nor, and what ſhall be diſcharged by ir ; what 
not. b.5.2.p.56. 

Where a Charter of pardon,or &c. made to 
the principal in Felony, or &c. ſhall diſcharge 
| the acceſſory and his'fureries or not. b.q.43. 
Charter of Pardon of robbery, and what 
words are requiſite and ſufficient, what not. 
b.6.13- | - 
Of Sardoi ro a man attainted by Judgment, 
by what werds ſufficient, by what nor. b.6.13. 
Charter of pardon of all felonies and tre. 
paſſes, ſhall be good for treaſon, for what 
treaſon, and for what not. b.6.13. , 
| Of pardon of merder,or the death of a man, 
what Charter good, by what words, and what 
not. | | 

Charter of pardon of all felonies and tref- 
aſſes ſhall be good for treaſon, for what trea- 
on,. and for what not. | 

Where and whar Charter of pardon ought 
ro by the parry himſelf, the form to plead it, 
what nor. b.6.79. b.6.68. ſee tit, Notice, and 
Offkce of Court, 
Where a Charter of a pardon ſhall not be 
granted until the Lord Chancellor be aſcer- 
tained that the party at whoſe ſuit, &c, be fa- 
tisfied. b.6.80. 
Where-a man ſhall continue in priſon not- 
withſtanding the Charter be allowed. b.6.80. 
Where a Scire facias muſt be ſued by him 
who hath a Charter of pardon, and againſt 
whom or not, but ſhall be allowed withour a 
Scire ſacias. b.6.89. 
When a Charter of pardon ſhall be allowed 
for him who is outlawed at the ſuit of one, 
when not. Deſe2P 88. | 

To what time the Charter of -pardon ſhall 
have relation. ſee tit. Relation. 

Of exemption, and what, and in whar caſes 


ſhall be good. ſee tit. Exemprion. 

Wherea Charter of pardon ſhall happen, 
yer the party have no benefit of it, becauſe of 
matter of after fa&. b.5.80, | 


Of pardon of impriſonment, or burnins ; 
the hand of a _ convie and Pear ins 
where good or not. b.s.2. P 46,47.50.110, 
Of exceptions in general pardons of the 
King in Parliament, the expoſition of them, 
b.$:2. P-46,47,48,49,50- b.6.1.3.79.80, 

The Kings general pardon by Parliament 
13 Eliz. expound. b 6.13. : 
| General pardon of the King the 3, Eliz 
expound. b.g.2.p.46,47. twice. 

General pardon of the King the 39 of x1;z. 
expound. b.$.2.p.49,50, . : 

General pardon of the King the 43 zlis. ex. 
pounded. b.6.79. ; 

Where the Kings pardon ſhall bar the par. 
ty 1nan aCtion popular upon ſtatures, or upon 
ſuit in the Court of Star-chamyer, or not. b.s, 
2. P-48.50,51. b.11.56,57. 66. ſee ARions 
popular. 

Certain rules for expoſition of Charters of 
pardon of. the King, or of grants of the King, 
ſee tit. Grant of the King. 

Where in pleading a general pardon a man 
ought to alledge and aver that he is nota per- 
ſon excepted, ſee tit. Pleadings, 

Charters. 

Where the Charters belong to the heir,and 
he ſhall have Detinue for them. b. 1.2, ſee tit. 
Derinue. 

Where Charters belong to the land, and [re 
that has the land ſhall have them or not, b. 1. 
1,2. b.11.53. ſee tit. Detinue. 

Bar in derinue of Charters, Accord is a 
good bar 1n ir. b.9.78. ſee tir, Accord. 

Where a woman may prejudice her ſelf of 
dower by detaining the Charters, and who 
ſhall plead it in bar,and who nor. b.5.2.p.7c, 
b.7.9. b.9.17,18.110. b.106.94. ſee tir Dower, 

Where Felony ſhall nor be in taking of 
Charters. ſee tit. Corone. ; 

Whar Charters and writings of lands ſhall 
be gtiven in evidence, what nor. ſee tit. Eri- 
dence. 

Thattels, 

Where and whar things areChatrels in their 
proper na: ures, where, and what not; bur be- 
come Chatrels by accident or marrer of late 
| time. b.1.93. b.2.93. b.4-63. b.8.171.b.5.2 p. 
96. b.7.17,18.23.b.9.96,97.b.11, 4850.81.84. 

Where the executors ſhall have the chatrels 
of the teſtaror, which, where, and which nor. 
b.2.93. b.3.12 93. b.q.63 65. b. 5.2. p.96.b.8. 
I18. b. 9.97. b.10.51.128,129. b.11.92, 

Where the heir ſhall have them after the 
death of his father. b.2.93. b.4.63. b. 7.17. b 
8.118. b.g. 128,129. b. 11.92. 

Where a chatrel veſted, ſhall be after de- 
veſted and undone or nor. b,1.95,96.102.137, 
Is5s b.3.61,62; b.6.74. b.3.142,143 b.9.129- 
b.10.55,56. b.9,8, | 

What chatrels or things coming to the huſ- 
band by incermarriage, ſhall he have after the 
death of his wife b.1,39. b 4-51. b.s.2. p.18- 
36. ſee tit. Baron and Feme. 


the huſband by marriage,'or jointly ro them 
during the Coverture, ſhall the wife have after 
the death of her huſband, and not his execu- 
tors. b. 10.5 1, ſee tir. Baron and Feme. 
"Where and what charrels and things the 
wife ſhall have again afrer divorce, where, 
and what nor. b.8.136. ſce tit. Divorce. | 
Where an eſtate of franktenement or inhe- 
ritance may be in chartrels or ina thing iſſuing 
_—_ a chatcel. b.4.66, b.8.95,96. b.10-47» 
52.87. 
Where a remainder of a chattel real or per- 
ſonalpſhall be good or nor. b. 1.153:155- 2:4 
60. b.8. 95,96. 
Of emblements, and whar perſon ſhall have 
them in-life time, or after death. fee tit. Em- 
blements. © 
Where uſe may be of a chattsl real or per- 
ſonal. ſee tit. Uſes, 
Where a charttel may be of an uſe of lands, 
oran uſe in lands for years. b.1.81. 93-12% 
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What chartels and things which accrue to 
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Where and when goods and chattels ſhall 
be liable ro execution, if by judgment or nor. 
ſce tit. Execution. |, 

Where a chatrel real, leaſe for years may be 
put in execution, and delivered to the party 
as a chattel, or may be ſold by the Sheriff, 
and &c. ſee tit, Execution. 

Where and whar goods and chattels the 
ſucceſſor of an Abbor, Prior, Maſter of an 


Hoſpiral, or &c. ſhall have, what nor bur the | 


Executors, ſee tit. Abbot and Corporation. 

Expoſit.on of Goods and Chartels,and what 
things ſhall be comprehended under them. 
ſce tit. Gifr, Emblements, Forfeiture. 

Where a man ſhall be adjudged in poſſeſ- 
fion of goods and chattels, by elaim or with- 
out, before ſeiſer or nor. ſee tit.Continual claim. 

Where a petition to the King may be, or a 
travers lye for goods and chattels or not, ſee 
tir, Petition and Traverſe. — 

Gifts of goods and charels, and all things 
concerning it, ſee tit, Gift, ; 

Deviſe of goods and chattels, and all things 
concerning ir. ſee tit. Deviſe. 

Cuſtoms which concern goods and chattels. 
ſee tir. Cuſtoms and Preſcriptions. 

- Thancerp. ; 

Courr of Chancery, and of what things and 
pleas this Court ſhall have. juriſdi&ton, of 
what not, and of other matters concerning 


this Court. b.1,122-139. b:4-25+ b.g-2. p.92. | 


b.g.99. by 
Where dower may be aſſigned a woman in 
Chancery. b.9.16 17. ſee tit. Dower. 

Where an Office found before an eſcheator 
by virtue of office, where by virtue of writ, 
may be returned into the Chancery or nor. b. 
1-42 b 4:57. b.7.16, ſee tit. Office before, &c. 

Where office found before the eſcheator,or 
&c, may be traverſed in the Chancery Court 
or not. b.4.56. b.7-16,17. b.9.96 98.100. ſee 
tir Traverſe. ; 

Theforce and virtue of a decree in Chan- 
cery. b.1.122, b.4.25+ 

Where a record out of the Chancery may 
be certified into the Kings Bench by the 
hands of the Lord Chancellor without proces, 
ſee tir, Records. | 

Where iſſue joined in Chancery ſhall be 
tried in the Kings Bench, and how. ſee tit. 
Courts. 


The proces of the Court of Chancery, and | 2 


in what caſes a man may have remedy there. 
ſee tit. Subpeng. E, 
| Circuit of Pttion. 

Where and what matter ſhall bar jn debt 
upon an obligation, or &c. ro ayoid circuit 
of a&ion, where, and what not. b.1.113: b, 
6.13» 

Where a defeafſance ſhall avail as a condi- 
tion, and be pleaded in bar to avoid circuit of 
ation. b.2.7 1.74. b-4.9. ſee tit. Defeaſance, 

'* Where and what matter ſhall bar in avowry 
to avoid circuit of ation, where, and whar 
nor, -b.8.60. , , . 

' - Where and what matter ſhall be pleaded in 
bar of dower to avoid circuit-of a&ion, ſee 
tt. Dower. : ; 

Where a grantof the Kings ſhall be pleaded 
in bar, and ſhall be good @@ avoid circuit of 
a2on of Covenant, which lies not againſt the 
King. ſcerit. Grant of the King. | 

Where Reſceir ſhall be granted to leſſee for 
years tenant by Elzgit, Stature Marchant upon 
defalr. or faint pleading of the tenant of the 
franktenement to avoid circuit of Aion. ſee 

tit Reſceit, : 
 _ Where a man ſhall recoup to avoid circuit 
of a&ion. ſee tit. Recouping. 

Where an Aſſiſe adjourned our of the Coun- 
ty for difficulty, or &c. ſhall nor be remanded 
to avoid circuit of a&ion. ſee tir. Adjourn- 
. menr, 

_ Where a Gaoler, or &c. may retake a priſo- 
ner who was in exccution and eſcaped, to 
avold circuit of aQion. ſee tir. Eſcape, 

| Where a Covenant ſhall change or raiſe uſe 
lands to avoid circuit of a&ion, ſee tir. Uſe. 


Clergy. b.s. 26,74. 


Where and in what a&ions mixt or. perſo- 
nal, the warranty of the anceſtor ſhall be 
pleaded in barr to avoid circuit of ation. ſee 
tir. Warranty. 

Where words of Covenant ſhall be conſtru- 
ed in the ſenſe of condition, to avoid circuit 
of ation. ſee tir. Condition. | 

Where a man ſhall plead a condition, or 
rake 4dvantage of it being found by verdid, 
without ſhewing a deed to avoid circuit of 
ation, ſee tir. Monſtrance of deeds. 

Where circuit of a&jon ſhall be in a&ion 
upon the Statute of Marlh. c.15. and matter 
not to be pleaded in bar to ayoid it. ſee tir. 
Aion upon Statutes. OD 

Where execution upon a ſtatute or recog- 
niſance of land intailed ſhall be avoided by 
the iſlue in tail by entry, without Audita que- 
rta, to avoid circuit of ation. ſee tit, Re- 
cogniſance, _ | 

Where youcher by iſſue in tail, or &c. ſhall 
be upon warranty paramount made to their 
anceſtor, and nor of themſelves, to avoid cir- 
cuit of ation, ſee tir. Voucher. 

_..* Clerks, Fe 

Of Clerks and Officers in Courts, how they 
ſhall be made and admitted. ſee tir. Officers. . 


. . . * : q F 4 
Claim, ſee continual claim. 


Clergy. 1 
What perſons ſhall not have Clergy for de- 
fe& in themſelves, as the blind women, &c. 
b.11.29. b 5-12: CD res : 
For what offences Clergy may be had, for 
what not..b.4.44,45 546.40+ b-11.30. tO 37+. 
Where he that has abjured ſhall haye his 
Clergy, b.11.29. hos 
Where he that is convi@ of herefie ſhall 
not have his Clergy. b.11. 29. 
Where a Saracen, Jew or Infidel, ſhall not 
have his Clergy. b. 11.29. _ | 2 
Where grantable in appeals, in which nor. 
b.11.29. EISRg | 
Where theClergy of the prixgipal diſcharges 
the acceſſory. b.4.43,44- ſee tit. Corone. . 


withour colour. b. 


Noo RENT 
Expoſition of the word Colledge in Latin 
ind Engliſh, and what ſhall be (aid a Colledge 
b.q-106.1c8. ſee titgExpoſition. _ | 
Colledges givento the King by As of Par- 
liament, , and what not. ſee tit. Statures. 31 
EBACE 7 _.c- 
| Where and what writs Maſters of Colledges, 
Hoſpirals, &c. ſhall be named by their name of 
Baptiſm, or not, ſee tit. Wrir andCorporation. 
Form of pleading ſeifin alledged in Maſters 
of Colledges, or &c. ard where jt ſhall be in 
right of their Colledge, Houſe, of &c, fee tit, 
Corporation afd Pleadings. 
: Tolout. o ati BY 
_ Tn what ations, colour needs to be giveh, 
1n what not. p.10.99., . - _ oi 
Where if Mile ref paſs, or &c. colour needs 
to be given, and the pleading ſhall be god 
; TS -.- Es 
In writ of forcible entry, and- what ſhall 
be good, what not. b.10.89. ' Ea Ge 
What colour ſhall begood in a writ of treſ- 
paſs of goods taken, what fiot. b.10.88. ro g6- 
. Where colour ſhall 'be given in_a_writ, of 
treſpaſs of a cloſe'broken, &e, and what go6d; 
what nor, b.r0:88. to 99... 
Where colout gtvigb / an eſtate which a 
yoid or determined, "ſhall be goad or not. b. 
10-89,90. b 1.79108." 
By claiming in by deed of &c, where no» 
thing. paſſes-by it, and where good. b.1.799- 
b.10.89,90.. R #7 Ws $1 4.£:5. 2 ae Hoy 
Where colour without allcdgs and con. 
feſſing the poſſeſſion in rhe Plainc, hall be 


Bens cod Die" da af deſtroyed 
76 Colour aiveg n, and -atrer deltroye! 

by pleading, or given by ohe whoſe eſtate ap; 
pears in pleading atrer to be defeated. and 
ayoided ſhall.be good or nor. B.10.89.,, its 


os 


Where and in what a&ions colour be 
good without confefling an immediate e 
upon the Plaine, in whac nor. b.10.89. 

Colliiffon aud Covin. . FOOT TT | 

Where Collufion ſhall be, inquired in-affiſe 


At what time Clergy way be demanded and of Darrein preſgntment,or 2. Imped; 


allowed, and where a man may paſs his, time 
to have it. b. 11.37.58. 

Where the Court of office ſhall allow the 
benefit of Clergy, without any challenge by 
the party, or claim of the Ordinary. b. 5.26, ! 


7- | : 
Where and when a Clerk ſhall be delivered 


to the ordinary or not; but remanded to pri-, 


ſon unril, &c. b.11.20. Eb REC 
Who ſhall be judge ro allow or diſallow 


The form of entring the-record of Clergy, ! 
and the Clerks delivering to the Ordinary. b., 
AI: A 
; Whar ſhall be done with him that is a Clerk, ' 
but refuſed by the Ordinary, and for what 
cauſesthe Ordinary may refuſe. b.g.26,27; i 
Who & a Clerk atrainted, who a Clerk con- 
vi, and whart things he ſhall forfeit. b.s.2.p. 
I10. b.11.58. KW EPS: 7 We 
Where and what Clerk ſhall make his pur- 
gation, and whar. nor. b.5.2.p.50-I 10. b.6.68, 
b, 11. 29, 3o. ſee tit, S:arutes 18 Elix. c. 7. 
there. If 
_ Where a Clerk ſhall go quit without making 
his purgation. b. 5.2.p.50-110. b.6.68. tic. ſtar. 
I8 El. C79, | OK a EE 
Burning in the hand of him that has his 
Clergy, and where the King may patdon ir,and 
he ſhall go without mark or not. b.5.2. p.50. 
I10. 
,  . -- 
_ Whar coins ſhall be currant and allowed 
within the Realm of England, or not. b.5.2. 
II. | 
- Of other Realms made currant within En- 
elavd by the Kings Proclamation or not. fee 
tit. Proclamation. —=—=_ | 
How and what payment and ſatisfa&ion of 
monies ſhall be made, where to the heirs, and 


' ceit, and Fallifyin 


where to the Execurtors. ſee tir. Paymenr, Sa- 
tisfatton, Heirs, and Conditon; 


't, proughr, 
by or againſt a religious, and Po wie 
oints. B.g.33.. TG ds Ie 

Where a recovery ſhall be falſified ahd yoid, 
becauſe ir was by  Covin afid Collufion.. bg. 
61.78. b.6,58. b.8.132,133- b-9.10g. b.19-39- 
45. ſee tir. Dower and Falſifying a recovery. 

Where dower ſhall be avoided, becauſe h 
aſſigned or recovered by Covin, b.2.67. b-3- 
78. b.$.2. p.30- b.6. $58. b.8.1c1. 133+ (cc tits 
Dower. b-:62 ; Z th a WY: ; 

Where termor for years, tenantby Scatute, 
Merchant, Zeg#t, &c. ſhall falfific a recovery 


had sgvoſt him in reverſion, becauſe ir was 


upon faint pleading, or &c, by Covin andCol- 
lufion. b.6. 57. b.g. 5.. b.11-33. ſeerit. Reſ- 


, TECOvery. -: wt +4 " x 

Where a recovery againſt renant for .life 
ſhall not bind him in reverfion, bur he —_ 
ter for the forfeicure, becauſe ic was by Covin 
and Collufion. b.1.15,16. b.3,4-50. b.10-37s, 
39:4445- ſee ele, Sar. 32 H.8.c.31, and 14 
Eli: .C.I.f I - th #4 & — Fits 2+ 
_ Wherea gik or grant of goods ſhall be avoid- 
ed, becauſe it was by Covin and Collufion, ro 
defraud creditors. b.z.81,82,83. b,s.2.p.60. 
b.2,25,26. b.6.18. b.10.5%. ſee tit. Stat. & 3H, 
7-C.4- 17 El. c.g.there, _,, , . Sn 
Where feoffments, or &c. of Jands ſhall te 
avoided, becauſe by Covin to defraud Debts, 
Creditors and Executions, and againſt whom 
they ſhall be void, againſt whom nor. b.3.92. 
b.2.p.60, b.6.72. b.11.74.93. ſee tit. Statutes, 
and 27 El. c.a.there. Fo EE a Rep 
Where an adminiſtration and releaſe upon ir 
ſhall be void,, becauſe abtained and wade by 
Covin.b.3.78.b.6,19.b.8,143. ſee tir. Adminiſt. 


of puring the Lord of his ward,relief,or &c.' 
and what ſhall make a colluſion in a convey- 


ance of lands. by the tenanr to ſuch intenz,and 
the Lord ſhall have wardſhip of the lands nor- 
withſtanding or nor. b.1.122. b.2.94. b.3.66.” 


" $1-b.6.76. b.7.40. b.8.154: Stat. Marl.6 7 | 
| ere 


gy 4 re 


CE nn ogapro—oopoog ren 


8.122. b.9.109,1 10s 


21-97. ; 
'_ Where reſccit ſha!l be grantcd to leſſee for 


"by himin reverſion in. fee, or &c. upon def. 
'Tiphts : ſee tir, Reſceit., 

ſee ric Remitter. 

ale, in market open, Hecaule of covine: ſee 
. deeds. 

_ niſhed :* ſce tir, Confpiracy. . 

«ther to his ſon and heir, ſhall be void becauſe 


_ and the land aſſers :. ſee rit. Aſſets. | 


- upon a.,fine levied, ſhall nor ' prejudice, be- 


| 
! 
F 
[ 
F 
'n 
. 


' Grants of the King; * - 
of the gonds of the dead, becauſe rhe reco- | 
- Covine in {uch caſe : fee tit. Aﬀers, and Exe- 
Lit, Preſent. to &c. 
| becauſe after difſeifin by covine and collufi- 
_ the diſleifor ſhall not hind th 


- Claim, and have rhe land, becauſe. of rhe 


. 3-64-65.77,78. ſee tir. Norice, Acceptance, 
 Arrcrage, Contin, Claim. : 


. ſhewirg a deed of ir, and fo of a licence or 
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here colluſion ought to be by the Lord 
of all the mean cſtates, and conveyances af- 
ter the firſt eſtare by the tenants made by 
col!:uſ.on, b. 1.122, b.2.94. | 

Where colluſion may be averred upon the 
joynt eſtate made to the*ſon and heir and a 
ſtranzer, or not, b.5.76. b.$.15 4. : | 

Where colluſion ſhall be apparert 1n caſes 


by Commandment, or &c. under the autho- 
riry given to him by another, is no treſpaſ- 
ſer, or &c. though he that commands him 


hath no authority, or his authority is diſpro-. 


ved, or void, and where contr. b. 6. $2. 54- 
L. 8.38. b.10.69.70.96,77. b.5.18. 

Where he that has authority by the com- 
mand of another ſhall be a treſpaſſer, or &c. 


PET EROS IE 
King, or forfeit a certain ſum of mony j 
name of -a penalty, for their 1.*pligence, » 
miſdoing, b.4.16. b. 50, 51: dar 
Where judgments, given by Juſtices 


other Commiſſioners ſhall be voiq hec = 
| not before a Judge: ſee rir. Falſif, gp; 


very. 
Where and to what preſentmenrs or o&. 


or not, bur muſt be avered, and the cauſe of ] for nor purſuing his power, and what execu- | CEs found, before Commutiioners, traverſe 


the Covine ſhcwn, or not, b. 3481+ b.7.40. b. 


Wiere colluſion ſhall not be averred by 
th: Lord, againſt his acceptance of ſervices 
by the hands of the feofite, b. 3.66. ſee tit. 
ACCEPLance. 2k 

Where a fine ſhall he *avoided, and not 
bind him that has righr, becauſe levied by 
Cavine. b.3.47,78. ſee tir. Fines. 

Where the 1.ord catinot enrer_ upon the 


feoffee. ſuppoſed by colluſion, bur pur to his | 


writ of ward to try the colluf:on, b. 9.73 b. 


years, tenant by ſtature Marchant, elzgit, or 


render, or faint pleading of tenant for life by 
covine and colluſion to make ther loſe. their 


Where remitter ſhall not be tothe iſſue in 
tail, or wife, b:caufe of covine ad colluſioh: 


Where property of g50ds ſhall not 
change, and be.taken. away by bargain and 


tit. Contratt, ' to | 
In forging of falſe deeds, and how that 
ſhall be” puniſhed : ſee tic. Forgery of falle | 
In'conſpiracies, and how that ſhkll be pn- 
Where a conveiance of land by the fa- 


of covine, and he adjudged in by deſcent, 


) 


' Whete laches of claim within five years 


cauſe levied by covine: * ſee tit, Contin 

Clair, . - IOCOLE D 
where reſignation ſhall not 'abate a writ, 

bur ſhall be void becauſe done by covine : 


ſee tit, Writ, HRS : 
Where Lerrers Patents of the King ſhall 

be repealed, becauſe of covine, and che King | 

thereupon deceived 1n_. his grant : ſee tir, 


Where Executors ſhall be charged upon | 
Devaſtavit, notwithſtanding the recovery, &c. 


very was by covine, and what ſhall be (aid 
cutors:; * + SH } 
. Where Preſentment$ a'Church, ſhall be } 
void, and avoided, becauſe by collufien : ſee 
Where warranty collateral ſhall nor bar, 
on: ſee tit. Warranty.” 


Hei, be-' 


. Where ſeiſin of rent, or "ag havds of 1 


cauſe of colluſion : ſee tir. Seifm. 
Where acceprayce of rent, ſhall not bar to 


covine in the leſſee, and what ſhall be collu- 
fion in ſuch caſe: ſee tit. Acceptance' and 
Arrerages, and Notice, _ 

In leflee for years. by ſecret conveiance of 
land by covine to defraud his lefſor, ard 
what ſha!l be ſuch covine and conveiance, b. 


4 


Commandment, 
Where command by poet ſhall be good | 
and ſuffictent, and ſhall be pleaded withour 


Not, b.5.38. b.9.69.59,100,101,102. b.10.92. 
b. 17. 48. ſee tit. Monſtrance of deeds, and 
falſe impriſonment, and licence. ; 


tion of an a& ſhall be purſuing, whar not, b. 
I.I11-173. b.g2.P.9.94. b.1 1.4. b. 4:46 bg. 
2. P- 91+ ſee tit. Authority, Feoffments or 
Deeds. ; 

Where the command. ſhall be traverſed, 
and iſiue taken upon it, or not, b. 6. 24. b.8. 


| 65, 67, ; 


Where a command may be countermand- 


ed, ſee tit. Authority , Countermand, and 


Revocation, 

Where a man ſhall be principal in caſes of 
felony, or death of a man, by command, or 
nor : ſee tir. Corone, 

Where cont. claim made by a ſervant or 
ſtranger, by command ſhall be good and veſt 
an eſtate, or not :' ſee tir. Cont, Claim. 

'Where the Maſter or Soverajgn ſhall be 
charged, and anſwer for the a& and offence 
of his ſervant, and by command, or not : ſee 
Charge. 


perſon, may be performed to another, by 
command, and that countervail rhe perfor- 
mance ; ſee tit. Condition.” 

The avthority of a Baily, and what things 
he cannot do by his general authority, with- 
our fpecial command”: ſee tit. Authority. 

_ Where a man ſhall have aid of the King, 
where he juſtifies as Baily of the King, or by 
his, command : ſee'tit, Aid of the King. 

-** Commiſſion and Commiſſioners. 

_ Commiſſions. of Nift prius, and their au- 
thoriry, b.10.103. ſee rir. Juſtices. 

Commiſſion of Juſtices of Oter and Ter- 
miner, and their authority, b. 4. 46, 47. b.g. 
50.118. [ee tit. Juſtices, and Oter and Ter- 
miner. | : 

Commiſſion of Juſtices of Goal delivery, 
and their authority, and when their com- 
miſſion ceaſes, b. 4:46;47. b. 9.118. b. 10,53, 
$84. fee ric. Juſtices. ; Ly 


Commiſſion of Juſtices of Peace and-their 


47. b.3,120. b. 9.118,119. b.10.53.76,779. ſee 
tit. Juſtices and Peace. up of 
Commiſſion upon the ſtatute of bankruprs, 
andtheir authority, b.2.25, b. 8.98121. ſee 
tit. Juſtices and Statutes, 13 Elix. c.7. there. 
© Commiſſion of Juſtices o 
aurhority, b.8.57. b.10.53,: 4103+ 

. Commiſſions .of ſewers, and their authori- 
ty, b.'$,2. P- 100: b. 6.20. b.10.138,139,140, 
141, 142, 149, 

'Where- Bargains and Sales, Feoffments, 

Leaſes, or &Cc. made of the lands, "or &c. of 
orher men, by Commiſſioners, ſhall be good 
and . ſtand in.farce againſt che owners and 
their heirs, b:2.16,17-25.80. b.9.96,77s ' 
_ _ Where a Commiſion fhall be awarded to 
make inquiry of concealments, ſubſtraQions, 
frauds, or . other miſdemeanors of Officers 
and Miniſters of the King, &c. and their au- 
thoriry, b.To.109.112.144.  * wi 

Where Commiſſions fhal be awarded to 
make inquiry 'of decay of Caſtles, Towns, 
Bridges,or &c. and their authority, b.10.139. 
114,141» | 

Where, and when, and by what a&, the 
firſt Commiſſion ſhall ceaſe and be determi- 
ned, by grant of another, b.3.7 5. ſee tit. Cor- 
-poration, b. 4.46. ; 

_ Commiſſioners in. cauſes Eccleſiaſtical, and: 
their authority, b.s-1. to 10. | 

* Commiſſions upon the Starutes, 32 H,8. c. 
13. I.E. 6.C. 14. {ce tit. Statutes; and theſe 
Statutes there. 

Of Purveyors, and theirauthoriry : ſee tit. 
Officers. . 


here he that docs, and executes a thing 


<& 


. Where a condition to be performed to one |. 


authority, b. 5.2. Pp. 59. and 71, 72. b. 4.46, | 


, may be, and to what nor : ſee tit. Bar. Cer. 
 tificate, 

Where and what Commiſſions of the Kjn 
ceaſe and determine, by Demiſe of the King, 
what not : ſee tit Granrof the King, , 

Where an Office raken before Commiſſio. 
ners, ſhall be equivalent, with an Office taken 

before the eſcheator, and where it may be 
'raken by them without warrant : ſee Office 
, the Eſcheator. 

Offices taken before the eſcheator, by Vir. 
tue of Writ or Commillion : ſee tit. Office 
before, &c. 

. Where Juſtices by Commiſſion ſhall be py. 
niſhed for their m1ſdoing , where not: ſee 
tit. Enditement. 

Where tt ts no challenge to a juror, that 
he was heretofore a Commiſſioner to &x- 
amine witneſſes : ſee tit. Challengs, 

Common and Commoners, 

What ſhall be common appendanet and to 
what land, how the title ſhall be made to ir, 
and with what beaſts to be uſed and taken 
_— what not, b. 4. 37,38. b. 6. 59,60. b, 8. 
78, 79. 

What ſhall be appurrenant, and how title 
ſhall be made to it, and with what beaſts. ic 
ſhall be taken and uſed, b.4.37, 38. b. 6.59,60, 
b.7.5. b.8.78,79. 

Becauſe of vicinage, what jr ſhall be, and 
who ſhall have jt, and how title ſhall be made 
to 1t, and how to be uſed, &c. b. 438. b. 6.59, 
60. b. 7.5. 

Common of eſtovers, and how they ſhall 
be claimed, and what title ſhal} be good to 
have them, and what not, b. 4.4 6,87, b. 5.2, 
P- 17-24-b.8.47- b.g.112. ſee tit. Afliſe. 

' Of Turbary, and how title ſhall be made 
to It, b.4.37. b.8.47.50. ſee tir. Aﬀſiſe, 

Becauſe of commorancy and refiancy, and 
WR title to 1t ſhall be good, what nor, b. 6. 

Os 
' Of paſture way, or &c. claimed by Inhabi- 
rants, or Pariſhioners, and form of pleading, 
to make a title to it by them, b.4.32.b.6,60, 
| Common claimed for certain beaſts, ſo 
any in number, or riſing and lying, or &c. 
[the form of pleading in making title to ir, 


Afſſiſes, and their ; Þ- 8-79. b.g. 111, 


. Claim conditionally, or under manner, 
and where it ſhall be good, b..2. p. 78. 

How a Commoner may Saks in the 
land, and what things he may do, what not, 
b.8.78. b. 9.112. ſee tit. Diſtreſs. 

What ſhall be ſufficient ſeiſin of a Common. 
to have an Aſſiſe, b. 6.57. ſee tir. Aſſiſe, and 
Serfin. | 

Grant to a man when the beaſts of the 
Grantee ſhall go there, and how it ſhall be 
taken and confiracd, b. 1.87. ſee tit. Grants, 

Where Aſſiſcſies ofa common of paſture, 
or a parcel of a common, and how approve- 
ment may be made by the Lord of the waſte: 
ſee tit, Aﬀfiſe and Approvement. | 

| m_ ir oughr ro be append. to a meſiu- 
age houſe or land, or not, &c. ſce tit. Ap- 
pendant, Wi 

Where and what common may be granted 
or aſſigned over, what not : ſee tir. Aſſignee, 

Where a common ſhall be cxcinguilhed by 
unity of the poſſeſſion of the land, or parcel 
of it, or by alienation of the land to which, 
&C. or nor : ſce tit. Extinguiſhment. 

Where a Quod permittat lies of a common, 
and againſt whom, &c. ſee tit. 499 permittat, 

Where common appendant, or 8c. paſſes 
by the feoffment of the Mannor,- to which 


Where Commiſſioners ſhall fine to the| nances or nor + ſee tit, Appendanrt. 


without the words, without the appurtc- 


Where 
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where grant of common not expreſſed 
where, &c. ſhall be good,and how the grantee 
ſhall have begefix of ſuch grant. ſee tit. Grants. 

 Wharcuftom or preſcription to have com- 
mon {hall be good, what nor, ſee tit. Cuſtom 
and Preſcription: 

Where, recouping for common of paſture 
ſhall not be. (ee tit. Recouping. 

Clajm by the Lord for him and his tenants, 
how, and for whom. ſee tir. Preſcription, 
Common Bench. 

Juſtices of the common Bench and their au- 
thority, and of whar pleas and matrers this 
Court ſhall have juriſdi&ion, of what nor, 


bs 10.76» 
Pleas of land belong to the Court of com- 


mon Bench. ſee tit. Statutes, and Mag. Chart, 
C11. there, and the expoſition of it. 

The courſe of the common Bench in award 
of proces, and difference bertwixt the com- 
mon Bench, Kings Bench, and Exchequer 10 
award of proces, ſ& tir, Courts. 

+ Where office found before the Eſeheator, 
or &c; ſhall be traverſed in the Court of Com- 
mon Bench, ſee tit. Traverſe to office. 

Where prohibition ſhall and may be gran- 
ted our of the Common Bench. fee tit. Prohi- 
bition, 

Office of the Pronotary of the Common 
Bench, and to whom it belongs to granc 1t. ſee 


tit, Officers. | 
| Common Lato. 

Where the common law ſhall be preferred 
before cuſtom or ſtatute law. b.2.35. b.q.71, 
.n2, ſee tit. Prerogative and Statutes, ; 

- The foundation of the common law, ir is 
founded upon the law of God, 8c, ſee b,z, 
Epiſtle there. | 

| Where the Judges of the common law are 
bound to take notice of the civil law, and di- 
re&t their judgment according, and contrar. 
the Judges of | 
58. b.8.6.8.135- ſee tit. Notice and Igno- 
rance. | 

Where no need to alledge cuſtom, or make 
preſcription in a thing allowed by the com- 
mon Jaw. ſee tir. Cuſtom and Preſcription, 

- Where a man may have and, maintain an! 
ation or proces at the common law, or given 
by ſtatute at his ele&ion, or not, ſee tit. 
Ele&ion, SEN 

Where in an ation, &c. a man may have 
and pray judgment at the common Jaw, or 
which is given by ſtatute, or not. b;9.72.74. 
b.x1.62. ſee tit. Forreſts and EleGion, 

.- Where Covenants, Agreements, Warrants, 
or Reſeryarions ſpecial berwixt parties, ſhall 
rake away the general intent and force of the 
common law. ſee tit, Covenant, Warranty and 


Reſervation. 
.-- Where and 1n what caſe Formedon in deſ- 


".cender was at the common law. ſee tit. For- 


medon. | 
Where diſcents ſhall be at the common 
hw to heirs collateral of lands given in Frank- 


; marriage or in tail, and altenarion barred be- 


fore the ſtatute of Weſt. 2. C1, ſee tit. For- 


. medon. 48 Þ 
_ » © Where and when Mortdanceſtor lay at' the 


common law upon a gift in tail of lands, or 
&c. ſee tit, Mortdanceſt, | . ; 
Where all the heirs by cuſtom of Gavel-kind 


_ thallnot rebut by warrant of their anceſior, 


bur the heir at the common law only, ſee tit. 
Rebutrer, 

* Where a man ſhall vouch as heir whois not 
heir at the common law, and ſhall be vouched 
who is not heir at the common law. ſee tir. 


nr: | BE 
- Where the common law was in many caſes 
"wanting,and in ſome caſes a man wirhout re- 


_ medy for his right. ſee tir. Statutes, W.2.C-1. 


. 


Cs, Gloc. c.3. 11 H.7.c.20.&c. : 
Where and by whom Herefie was tried and 
 Etermined at che common law. ſee tit, He- 


_ refie, 


Where and againſt what perſons and eſtates 
a aQtion of waſi lay at the common law, and 


tit, Statutes, 
Common tvcal. 

Where and whar things are not diſtrain- 
able for rents or ſervices, becauſe neceſſary 
for the common weal. b. 11. 50, ſee tit. Di- 
ſirels, 

Where a man may juſtifie hjs entry into the 
land of another, and taking his goods with- 


out claiming ought to his own uſe, - and juſti- 
fiable. becauſe for the common weal. ſee tit, 
Juſtification, | 

Where action of the caſe lies not againſt a 
man who has raiſed a nuſance, or done any 
thing to the hurt of another, becauſe for the 
weal publick, ſeetit. Aion of the caſe, 

Where an obligation with a condition to 
reſtrain a man to uſe and exerciſe his trade or 
myſtery, ſhall be void becauſe to the preju- 
dice of the common weal. ſce tit. Condition 
and Monopoly. 

Where Monopolies ſhall not be ſuffered, 
becauſe to the prejudice of the common weal, 
lee tit, Monopolies. 

Where Preſcription orCuſtom to do a thing 
which is for the weal publick needs not. ſee 
Cuſtom and Preſcription. | 

_ Where a Sheriff, Officer or other may ju- 
ſufic the entry or breach of an houſe, be- 
cauſe for the common weal. ſee tit. Juſtifi- 
cation, 

eng? oh Compoſition. 

Where and what partition betwixt Patce- 

ners of an Advowſon ſhall be good, and how j 
they ſhall preſent with compoſition, how with- 
out, ſee tit, Preſent. to a Church, Partition, 
and Parceners, 


civil law. b.4-29. b.$.2. P. | 


' Where a man ſhall be diſcharged of tythes 
by compoſition, and what compoſition ſhall 
be good, what not. ſee tit. Tythes. 

Compuration. 
Of fix months upon bargain and fale, and 
inrollment of a deed, and how the fix 
months ſhall be accounted. b.$.2. p. 1. ſee rir. 
Enrollments. 
Of the time for the beginning a ſecond 
leaſez made to begin after another leaſe in 


l being, and how the time ſhall be accounted 
ſee tit. Leaſes, | ; 


How time ſhall be accounted in Deeds, 
Leaſes, or c. to have and to hold from the 
making thereof, or from the date thereof, 
or from the day of the date, &c. b.s. 2. p. 
I.94. 

Where and to what intents the whole term 
nn be oyergy op as one day, to what contr. 
+$-2,P.94+76. Defo7Ts _ : 

Of the ome A a leaſe for years with con- 
dirion or reſervation of rent, to be paid one 
month, or &c. after any Feaft, in which &c. 
how to be accounted. b.10.129. 

How the year and day upon continual claim 
ſhall he accounted. b.1.97, b.8.100. ſee tit. 
Cont. Claim. 5 

| How and to what time the forty days for 
attendance of him who holds by eſcuage ſhall 
be accounted. b.9.49. ſee tit. Eſcuage. 

Where computation ſhall be made according 
to cuſtom of the Country for quantity of laid 
or not, according to fjat. de terrss admenſu- 
rand, b,6.67. . 

Of leap-years how. b 8.19. | 

Of the day in caſes, and how divided or 
nor. b.,1.96.102.106.174+ b.3-39. b.g.2. Pl. 
62. b.6.33.b.lo427.129- 

Of the age of an infant Executor upon ad- 
miniſtration committed during minority. b. 5. 
2. P,9-29. b.6.57. ſee Adminiſtrat. 

How and in what caſes the year and day ſhall 
be accounted. b.1.96,97, b.4-4 3+ b.5-2.P.107. 
b.8.100. 

Of the time to claim upon fines levied of 
lands, and how the five years ſhall be accoun- 
red. ſcetir, Cont. Claim, 

How attachment ſhall be in Aſfiſe,and how 


the fifteen days ſhall be accounted and tried. 


) 


againſt what nor. ſee tir. Waft three times, |ſce tit. Artachmenr of the year and day 
_ Where and whar ſtatures are but declara- | upon! waif and eſtray, and how, and tg 
tive and affirmarive of the common law. ice | what time to be accounted. ſee tie, Waif 


and Eſtray. : ; — 

Of year and day to claim upon judgment 
final in a writ of right ar the common law. Bb. 
3.102,101. b.I.96,97. : | 

Of year and day upon wreck of the Sea 
how and to what time to be accounted for the 
owner to make his claim. ſee tir, Wreck. 

Of year, day, and waſt for the King upott 
forfeiture for felony, or &c. and how the yeat 
and day ſhall be accounted. ſee tit, Forfei- 
ture, 

Of the third part upon the Statutes 32 H.2; 
and 34 H.8. to deſcend and be in ward, (ee tits 
Scarures, and there 32 H.8.c.r. | 

Of profit, and iſſues of lands received upoti 
forfeicure of marriage, or intruſion, &c. and 
how to be accounted. ſee tir. Aion upoti 
ſtat. and ſtatutes Merton. c.,6.9. | 

How the time ſhall be accounted t6 have the 
writ by Jornies Accounts, ſee tit. Jornies Acz 
COUnts. , oi _ 

Of fix-months to preſent to a CHurth for 
the Ordinary upon notice given to the Pas 
tron, and to whattime the fix monrhs-ſhall be 
accounted, ſee tit, Notice and Ordinary. 

Of the year and day to bring and begin ap- 
peals, and how the year and day ſhall be ac- 
counted. ſee tit, Appeals. | : 

Of the ſix months crime upon preſehtatiori 
or collation to a Church to have damages in 
a N. Impedit, and how, and to what time the 


ſition, and Q. Impedit. \ 
Concealinents: 


cealed, what not.  b.3.73;74- b.4.36. b;108 
iog9. tolls; 


. Condition. ; 
Whete and, what words in the Kings, of 4 


common perſons grant ſhall make a condirion, 
where and what nor, b.2.71,72. b.3-21-25 bs 
F .2s P- 78,791 16. b.10.40,41 B.1.104,105; 
b.4-3- 88.121. b.8.44. 2200 

Againſt Law, and which ſhall be ſuch, and 
how conſtrued;b.1.23.25.84,85-137,138-130« 
132. b.3.82.93. b.$,2.p.56, b.6.40. to 43: big; 
17. b. 10.36-to 43. b.q.3. | 

Repugnant,which ſuch, and how conſtrued. 
b.1.84,85.130,131,132. 137-177. Þb.g-3. bg: 
2, P-56- b.6.40,41-58. b.7.38,39. b.8.744765 
b.g.128. b.10,36. to 43.79.85, ; EX. 

Impoſſible, which ſhall be, arid how con- 
ſirued. b.1.84,85. b 5.2. p.22. b,2:79, b:6.40» 
41. b.8.82,83. 

Where and" whiat perſon ſhall entet for 4 
condition broke, where a ſtranger co the deed 
ſhall enter for a condition or not. b.3.52.65. 
b. 4.120» b.g.2.P-16,17.24.35355-112s 7.12. 
b.8.43,44-90,91-95. (ee tit Aſſignee and Sta- 
cure. 32 H.$.c.34. there. | | 

Where and what words conditional import 
in themſelves a re-entry, and withonr a clauſe 
of re entry, what not. b 1.104. 

Where an eſtate ahd poſſeſſion in lahds, or 
&c. upon a condition broken,ſhall be adjudged 
in the grantor, feoffor, or &c. without entry 


1474174: b2.53. b.3.65.84,85. b4-53 b.8:44+ 
95. fee tit. Claim. 

Where upon condition broken the eftarte 
ſhall be void from the beginning, and to what 
inten:s the leſſor, feoffor, or &c. ſhall be ad- 
zadged by re-entry 1n of his firſt eſtate, and 
ro whar intents not. b.1.34,8 5.132. b.2. 52. b. 
6.40. b.7.C.14. b.$.43,44-75- b.10-40,41. 

Where and what condition apon feaffment 
in fee, that he ſha!l not alien, ſhall be good, 
what not. b. 1.88.130.b.5.2.P.56. b.10.38. 

Where a condition upon a gift 1n tail, or 
leaſe for life, years, &c. that he ſhall not alica 
nor waſt, ſhall be good. b 10.29,40. _ 

Where a condition upon an eſtate tn fee, 
or rail, that the wife ſhall nor have dower, 1s 


not good, 1.10.39. 


G Where 


fix months ſhall be accounted. ſee tit. Expo- 


Where and what lands ſhall be faid cons ' 


in deed, ſeifing or claim, or nor, b.1.85.94,95 s 
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Where a condition upon grant of rent, ot 


&c. that if the grantee dye, his heir within 
age, thit the rent, &c, ſhall be good or nor. 

Where a condition upon grant of an Annul- 
ty not to charge his perſon, ſhall be good or 
nor. b.6.58. b.7.38 39. =: 

Where a condition upon a pift in tail or 
leaſe for life, or &c. that 1f they alien or go 
abour to alicn, or upon any other contingent, 
that then the land ſhall be and remain to ano- 
ther in fee, or &c. ſhall be good or not. b.1. 
84.130. b.6.40,41,42,43. b.8.90. b.g.128. b. 
10-36. to 43. and 79. ſee tit, Remainder. 

Where a condition upon a leaſe for life, or 
years, that if he be outed or diſturbed by the 
leflor or a ſtranger, that he ſhall have fee, ſhall 
be good, and how ir ſhall rake cffe& or nor. 
b 1.84,85. b.8.75,75.91. 


Upon condition that a man ſha!l not diſturb, 


moleſt or hir:dex another, bur ſuffer him, &c. 


what a& ſhall be a breach of ſuch a condition, 


what not b.8.90,91. b. 9.51. 


Where a condition upon a leaſe for life or 
years, that if the leſſor grant-his reverſion to 
another in fee, or &c. ſhall be good, and how 
It ſhall be taken and conſtrued, if he be alien, 


b.1.84-130 b.8.76. 


Where a condition that a man ſhall not uſe 
his trade, myſtery, or art, ſhall be void. b.8, 


12s. b.11.53. ſee tit. Monopolies, 


Where a condition upon an obligation, or 
&c. to keep one harmleſs or without damage, 
or diſcharge him, &c. ſhall be good ; and 
what a ſhall- be a performance of it, what 


nor. b.2.3.47. b.g.2. P-24. b.9.25. b.10.100. 


Where a double condition ſhall be good, 
one to be-performed of the part of the fe- 
offor, or &c, another of the part of the fe- 
offce, or &c. and how and when they ſhall be 


ſaid performed. b.1.156. - 


How a condition upon a feoftment, or &c. 
to pay moneys, by him, his heirs or execu- 
tors, or to him; his heirs or executors, ſhall be 
performed, and to whom and by whom. the 
payment to be made. b.2.50.52. b.5.2- P.96- 


I 14. b.8.94. b.1.133.136. 


In the disjun&ive, and how to be perform- 
ed, and who ſhall haye his ele&ton of the di(- 
jun&ive. b 2.37. b.g.2. P.22.112. b,8.90,91. 


ſee tit. Demand and Annuity. 


Where a condition to he performed at a 
Place certain, may be performed at the ſame 


place or another, or not, b.4.72,7 


Where a condition to be j > emes at a 
day certain, may be performed the ſame day 


or another, or nor, b.7.15. 


Where a condition to be performed to one 
or by one perſon certain, may be performed 
to the ſame perſon and another, or to another 
only, and the form of pleading thereupon. 


b. 2.60. b.9.12,1 


Where a condiids to fatishe or pay mo- 
neys, &c. ſhall be ſatisfied and performed by 
retaining, and that ſhall countervail payment 


indeed, or not. b.$.2. P.1 17. 
How a condition-to 


formed. b.4.73. 


How a condition, and no day nor time ex- 
preſſed, &c. muſt be performed, and when, 
and how. b.1.25.b.2 90.73.79. b.6.30,31» b. 


9.15. b.8.91. 


How acondition to pay moneys ſhall be per- 
formed, and what ſhall be ſaid ſatisfaRion,or 
_ ſhallcountervail payment or not. b.s 2.p.114+ 


117. b.8.56. b.9.78. 


How a condition, that if a man treſpaſſes 
the Plajnt. &c, and that be proved, &c. ſhall 
be performed, &c. and in whar manner the 
proof ſhall be, b.4.74. b.6.20. b.s 2, p. Ic8. 


bi I.39s 


How a condition to levy a fine of lands, or. 
&c. ſhail be performed. b.4.45.b.g.2:p.127. * 
How and when a condition upon feoffment, 
or obligation ro re-enfeott, or give in tail, 
ſhall be perforined,and whart ads ſhall diſable, 
what nor. b.1.25.133. b-2.59.70.79,80, b.3. 


34+ b-$.2, P21. b.6.30,31:b 8.90,91, 


performed, and no 
place expreſſed, &c. muſt and ſhall be per- 


How a condition or Covenant upon a feoff- 


ment,or obligation to be performed toa ſtran- 
8&c. ſhall be performed, and what at& 15a 
breach, what not. b.2.3.79.1.25.117.b.8.90,91 


To make aſſurance at the coſts and charges, 


&c. how to be conſtrued, and what party ſhall 
bear the charge. b.g.2.p.22. 


How a condition that a ftranger ſhall do an 


a, &c. ſhall be performed, and when ſaid to 
be performed. b.2.3. 


How a condition that the obligor ſhall make 


a ſure and ſufficient eſtate in lands, or &c. or 
ſuch eſtate as his Counſel ſhall adviſe, 8c, ſhall 
be performed, and what a& ſhall perform it, 
what not. b.2.3.b.5.2. p.19,20.23. 


Where' by performance or not performance 


of a condition, the efiate of the feoffee,or his 
heirs and affigns ſhall be abridged and become 


but a term for years, or &c. and that a term 
ſhall be an eſtate in fee, and when does the 


eſtate 1a fee increaſe or paſs, or not. b.1.84. 


Ic5-130. b8.74,75,76.90,91-98.145. 

How a condition to keep a Park, &c. ſhall be 
performed, and whar a& ſhall be performed, 
and what bre:ch of the condition. b.9.50. 
How a condition not to ſuffer any whore to 


abide in the houſes leaſed to him ſhall be per- 


formed, and what at ſhall be performance, 
what nor. b.8. 21. x 
How a condition upon an obligation to ſtand 
to award and arbitrement, &c. ſhall be per- 
formed. b.s 2 p.103. b.32.92i98. b.10.131. 
ſee tit. Arbitrement. ; 

How a Condition orCovenant to leave houſes 


in as good 'pight, and eſtate as he received 


chem, ſhall be performed, and what a& ſhall 
be performance, what nor. b.1.98. b.g.2. P. 
21. de9.15. ; 
How a condition that a man ſhall keep rhe 
peace, or be of good behaviour, ſhall be per- 
formed, and what a& ſhall be a breach of it. 
b.9.51. ſee tit. Peace, | 

How a condition that the leſſee and his aſ- 


figns ſhall nor alien withour the licence of the 


leſſor, or &c-. ſhall be performed, and what ali- 
enation ſhall be a-breach, what not, b.3.64. 
3.64- b.4-119,120. b.6.;38, 

Where a condition which reſerves a re- 
entry for a cerrain time, or defears the eſtare 
for a certain time, ſhall be good or not. 'b.1. 


'84,85.875.132. b.2.52. b.6.40. blog. 


Where a man is not bound to perform a 
condition upon an obligation, feoffment, or 
&c. withour notice or requeſt, and what ſhall 
be good and ſufficient notice and requeſt ; 


what not, and where cont. b.1.113. b.2,3.70, 


79.81: b.5.2.p-19,20. b.6.30,31- b.8.82.92. 
Where time convenient and reaſonable, 
ſhall be allowed to. him that ought to 'per- 


form a condition, after requeſt made or notice 
given, and what time ſhall be ſaid reaſonable, 
&c. b.1:22.25« b:2.3.28434+ b.6.31. 


Where a condition ſhall be performed by 
attendance ar a day or place, &c.. or by ten- 
der and refuſal ro the-party to whom, &c. 
and what ſhall be a good and ſufficient render, 
what not. b.g.2.P114- Þ.9.79. ſee tit, Tender 
and refuſal, and Tout temps prifſt. 

Where a condition ſhall be performed by 
acceptance of another thing then that com- 
priſed within the obligation or condition, or 
of part in ſatisfa&ion of the whole, or nor. 
b.$-2-P.117- b.9.78.99. ſee tit. Acceptance. 
How acondition which confiſts of ſeveral 
as to be done by ſeveral perions, but it is 
not _—_ by which ir ſhall be performed, 
nor who ſhall do thelaſt a to the perfor- 
mance of 1t. þ.2.3, b.s.2. p.20.22,23-127. 
Where a Condition or Covenant ſhall not 
be ſaid performed, if the intent of the parties 
be not performed, though the words be fully 
accompliſhed, and conr. b.1.25.137. b.2.81, 
82. b.5.2-P.21.117- b.7.12,13. b.8.44-70.90, 
91. b.3.28.34- b.4.80. 


Where a condition upon- an obligation, 
grant, feoffment, , or &c. ſhall be diſcharged 
In part, by a& of God, of the Law, or the 
party to which, &c. and ſhall ſtand 1n another 


| 


— 


part or not. b.4.52.120. b.g,2, P2256, bg. 


131, ſee tit, Apportionment. 

Where a-condition upon an ohjj 
grant, teoftment, or &c, ſhall be'diſchar ed 
by death, or-any other a& of God, or nor. 
2,79,80.59,60. b.s.2. P.22.P.8.90, Eg 

Where a condition upon an obligation 
grant, feoffment, or &c. ſhall be diſcharged by 
at of Law, or nor, b.2.52, 71479, b.1o I J 
ſee Apportionment, "OI 

Where a condition upon an oblioarie.,” 
grant, feoftment, leaſe, S &C. ſhall he 00 
charged by the a& of the parties, and by whar 
act, and what nor, b.1.79, b.2.71.73477,78, 
b.1.174+-147. b:2.52.59. b.4.52,53. b.8.91,92, 
b.10.4I. b.q.120. b.g.2.P., ſee tit, Appor- 
rionment, 

Where and by what a& a condition 
be extinguiſhed or put in ſuſpence for a Fo 
or not, b.1.97 147.174. b.2.52.59,60.93. to 
79. b.3.64. b 4-52,53-120s b.5.2, P.55. bug, 
140.142, b.7.14. b.8.76. 

To perform Covenants contained in Inden. 
tures, and how, and what a& ſhall he per- 
pn what not. b.4.80. b:g.2. P- 20, 22, 

+7 +20. 

How a condition to carry Wood out of a 
Wood ſhall be performed ; and what a& is a 
breach, b.1.83. LED 

In Law what they are, and how tobe per- 
formed, and whar a& ſhall be a breach of ſuch 
conditions. b.q.121. b.5.2, P.116. b.7.34, b. 
8.4445. ſce tit. Implicd. | 

Apportiored, and where, or note. ſee tit- 
Apportionment, 

Of payment of rent reſerved upon leaſe 
for years, or &c and for defalr. of payment 
re-entry, what demand of rent ſhall be good 
and effe&ual, what not. ſee tit. Demand, and 
Entry congeable. | 

_ Where a remainder ſhall be good on con- 
dition or contingency, and hew ir ſhall rake 
effec, ſee tir. Remainder. 

Where a condition ſhall avoid an eſtate in 
part, or againſt one perſon, and fiand in force 


not. b.1.85.132. b.2.53. b.4.121. 

- Where' a defeaſance ſhall avoid as a con- 
dition to avoid circuit of a@ion. ſee Circuit 
of aUton, 

Where an Infant ſhall be bound to perform 
a condition, and what, and what not, ſee tit. 
Enfant, * 

How the condition of an obligation, that er- 
ther of them ſhall ſtand roarbirrement, or do 
any other thing, ſhall be performed. ſee tit, 
Expoſition, | 

Upon annuity granted for counſel given, 
or ſervice done or to be done, or &c. how to 
be performed. ſee tir. Annuity, "7 

' How time ſhall be accounted upon a cond1- 
tion ro pay rent at a Feaſt,8&c, or a Month,&c. 
ſee tit, Computation. ; 

Where a man ſhall plead a condition with- 
out ſhewing a Deed or nor. ſee tir, Monftrance 
of Deeds, | 

_ Where a deed may be delivered upon con- 
dition or nor. ſee tir. Deeds. S 

_ Where the heir who enters for the condt- 
tion broken, ſhall be in ward or nor. ſee tit. 
Ward. If 

' Wherea Verdi& which finds a condirio0 
not pleaded nor given 'in evidence, ſhall be 
good, and rhe parties have bencfit of it. ſee 
tit. Verdi&, and Monſtrance of Deeds. _ 

Where entry ſhall be lawful upon the Kings 
poſſeſſion by reaſon ef a condition broken 
without petition, trayerſe, or &C- 
Ent. Congeable, 

Where ' adminiſtration of goods may be 
granted conditionally. fee tit. Adminiſtra- 
tion. : 
Deviſe vpon condition, and what words 10 
a Teſtament to make a condition, what note 
ſee tir. Deviſe. . _ . 

Where a fine'of lands, &c. may be levied 
upon condition, or no. ſee tit. Fines. 


Where 


gation, 


for another part, or againſt another party or ' 


ſee rit. 


The Table. 


OA OO. 


Where a Count ſimple of a-deed, without 
ſpeaking . of the condirton! where the deed 
was conditional, ſhall be good. ſee tit-Count. 

To what time an a& done upon condition 
ſhall have relation. ſee tir. Relation. 

Condicion to.revoke uſes, and what reyo- 
cation ſhall-be good, what not. ſee tir, Revo- 
cation. - & | 
Upon aſſignment of a.debt+to the King, re- 
vokable, or xc, how to be performed. ſee tit. 
Revocation. 

To make an eſtate at the Coſt, &c. how to 
be performed. ſee tir. Damages and Coſts. 

To be performed over ſea, how to be tried, 
and from what place ſhall the viſne come. ſee 
Enqueſt and Trial. : s 

Conſeaeracy, ſee tit. Conſpiracy: 
| Confeſſion, i 

Where judgmenr ſhall be given againſt the 
defend. upon his confeſſion, though the ver- 
di& finds for him. b.2.2.5. b.z.2.p.30. fee tit. 
Judgment. ; 

Whefe the writ ſhall abate by confeſſion of 
the Flaintiff or demand. or by his own ſhew- 
ing in pleading by replication, or evidence, 
or not. b.3.1. . b.5-2. p.18. b.g.53. fe tit. 
Writ, 

Where afliſe ſhall be awarded to enquire 
of ſcifin and difleifin, notwithſtanding 1t be 
confeſſed. ſee tit. Afſiſe. 

Where huſband and wife ſhall not be re- 
ceived ro acknowledge an ation. ſee tit. Ba- 
ron and Feme. 

Where in Per que ſervicia, or Quid juris 


 clamat, the tenant ſhall not be compelled to 


attorn, withont advantages ſaved to him by 
confeſſion of the Plaint. ſee tir. Attornment. 
Where in an a&jon againſt Executors, the 


confeſſion of one ſhall bind his companion. 


ſee tit. Executors. 

Where the ſucceſſion of a Parſon, Vicar, or 
&c. ſhall falfifie a recovery had againſt his 
predeceſſor by confeſſion, render or &c. or 
nor. ſee tir. Falfific a recovery. 

Where and what matters and things ſhall 
be confeſſed by demurrer in Law, where and 
what nor, ſee tit. Demurrer. 

Where the def. ſhall be amerced upon his 
plea found falſe by confeſſion, or &c, ſee tir. 
Amercement. | 

Where a man ſhall be eſtopped of a 
thing confeſſed by way of recital: ſee tit. 
Eſtoppel. 

Where a man ſhall make purgation againſt 
his confeſſion in caſes of felony, or not. ſee 
tir. Clergy. 

Where debt lies for parcel of a debt, and 
the Writ and Count maintained by confeſſi- 


. on, to be ſatisfied of the reſidue. ſee tir; 


Debt. 

Where the verdi& which finds againſt that 
which is confeſſed and affirmed by the parties 
In pleading, ſhall be void. ſee tit. Verdi&. 

Where a man ſhall havea writ of error 
againſt his own Confeſſion. ſee cir. Error. 

. Confirmation. 

Where a deed ( by the words given and 
granted) or &c. without the word Confirmed 
to him that has poſſeſſion of the land, or &c. 
ſhall be a confirmation. b.2.21. 24. b. 5. 2. 


 Þ.15. 


Where the Lord by confirmation may 


 abridge the ſervices of his tenant, bur not re- 


ſerve a new rent, tenure, &c. b.9.142- 
Where a confirmation to one perſon and 
one eſtate, ſhall enure to all and their eſtates, 
and where a deed for parcel of the land or 
art of the time, ſhall enure ro the whole. 
0.5.2, P.81. | 
Where a Confirmation to the huſband and 
wife gives the eſtate to one of them who had 
nothing before, and enures to both; and how, 
or nor. b.2.24. b.g.139. ſee tit, Releaſes. 
Where Confirmation to leſſee for life or 
years, 1nlarges nor their eſtate for want of 
words, and by what words ſuch eſtates ſhall 
be, &c. R, 1-147. b.9.139. to 142. ſee tit, 


Releaſes. 


--Where an eſtate for life or years wirhout 
Impeachment of waſt, becomes puniſhable for 
wat by .confirmation after, and contr.- b.$. 
76. b.g.140. ſee tit. Waſt, 

Where an eſtate in: fee ſhall be changed 
and abridged by confirmation or nor. b.g. 
139.142. 

Where a condition ſhall be extinguiſhed and 
gone by confirmation. b.1.147. b.g.1 40.142. 
b.7.14. b.3.56. ſee tit. Conditions, 

Where a confirmation made by the Lord 
Paramount to the tenant peravall,cxtinguſhes 
the meſnalty or not. ſee b 9.142. ſee tit. Ex» 
ringuiſhment. ; 

Where a confirmation inlarges an eſtate in 
rent, or &&. of which there was no reverſion 
at the rime of confirmation. b.1.147. b.5-2.p. 
Is, ſee tir, Grants. | 

Where confirmation, releaſes, or &c. made 
by the Son inthe life of his Father, withour 


right. b.10.148. = 

Where a leaſe, grant, or &c. made by an 
Abbot, Biſhop, or &c. ſhall bind the ſucceſſor 
by confirmation of the Chapter, of &c. and 
what ſhall be ſufficient confirmation, what 
not. b.2.39.24. b.4.23,24. b.5-2. P 3. b.11.g. 
b.10.60462, b.6.34- | | "Fi 

Where a leaſe, grant, or &e. made by a 
Parſon or Przbend, ſhall be good, and'bind 
the ſucceſſor by confirmation and agreement 
of the Patron, &c. and what ſhall be a faf- 
ficient agreement and confirmation, what not. 
b.1-I53. b:4-23. b.log. b.1.I5. b.g.2. P. 81. 
b.5.24- 

Where a grant, leaſe, or &c. by a Dean, is 
not good to bind his ſucceſſor, without the 
confirmation of others, and of whom. b.2.39. 
42+ b. 4423+ Þ.5.2.P. 3» 

Where the void grant of the King or com- 
mon perſon ſhall be made good by a of Par- 


b.4-108. b.g.68. b.11.69. b.8.128. 

Where the grant, or &c. of the King ſhall 
be good, and nor need the confirmation of | 
other Kings which ſucceed after, or not. b.8. 
176. ſeetit. Grant of rhe _ 

Where upon the joyning of two in a feoff- 
menr, grant, leaſe, or &c. who have ſeveral 
eſtates, this ſhall enure as the grant, feoffmentr, 
or &c. of one, and the Confirmation of the 
other. b.1.75.147. b.2.35-33, b.6.14,15. b.7. 
14: b.1o 49. 

Where a confirmation made to two, where 
one has poſleſ. alone ſhall enure to borh, and 
they ſhall rake an eſtate by it or not. b. 2.21.24. 
.. Where a confirmation upon condition ſhall 
be good or not. b.5.2. p.81,82. 

By Parliament, and how to be conſtrued. 
b.g.2. P.62,63,64. b.8.19.122.126,128, ſee tit. 
Cuſtoms, Parliament & Star. 

Where confirmation by tenant in tail with 
warranty ſhall make diſcontinuance. ſee tit. 
Diſcontinuance. | 

Where the tenatit or a ſtranger ſhall eſtop 
the Lord by his deed of confirmation, to claim 
other rents oc ſervices, &c. ſee tit. Avowry. 

Of Franchiſes.by A& of Parliament, and 
how ſuch confirmation ſhall avail. ſee tir, 
Franchiſes. 

Where a writ of meſne ſhall be maintained 
upon a confirmation. ſee tir. Meſne. 

_ The form of pleading a confirmation. ſee 
tit. Pleading. 

Where the confirmation of the difſeiſee, to 
the grantee of the difſeiſor of a rent, or &c. 
ſhall make the grant good, and bind him after 
re-entry. ſee tir. Diſſeifrn, 

By acceptance. ſee tit. Acceptance. 

_ Where and what ſtatutes are but confirma- 
tions of the common law, and declarations of 
It, ſee tit. Statutes, Nr 

Of Let:ers Patents of Kings and Queens by 
Parliament, notwithſtanding miſ-naming, or 
&c. the conftru&ions of thoſe ſtatutes. ſee 


Conlanguinity and Zlliance, 
Expoſition of the words, pero, ſanguins, 
ſemini, prolz, exitui, liberis; and proximo de 
ſanguine. b.3.40.6 t.b.1.1-3.{ce tit. Expoſition. 
Wha ſhall be 4 perſon next of kin,ro whom 


warranty, ſhall not bar him of his furure |. 


adminiſtration of goods ought to be commit- 
red, (ee tit. Adminiſtration. _ | 
Who ſhall be a perſon next of blood to en- 
ter for forfeiture upon aſſent to a rayiſher, up- 
on the Statutes of rape. ſee tit, Rape, . . 
Where the father and mother;&c, ſhall have 
treſpaſs or raviſhment of ward of their ſon or 
daughter,&c, and the form of the writ. ſee tit, 
Ward: Fe? . 
Where voucher lies not amongſt privies of 
blood. ſee tir. Aid of one Coparcenee to-:ano- 
ther rhere. | 6: $2. -5546s 
Where entry of one Coparcener ſhall ayail 
another, and veſt the eſtate in her for privity 
of blood. ſee Entry Cong. 


againſt an heir, for privity of blood, ſee tir; 
Covenant. | OY . " 
Where Mortdanceſtor lies not amongſt pri- 
vies of blood. ſee Mortdanceft. en 
. Where a ſtranger nor privy in. blood; may 
enter for a condition. ſee tit. Condition.  .* 
Where entry ſhall be lawful upon diſcenr; 
becauſe | of privity of blood, ſec tit;'Enr; 
Congeable, ; | i tty - onkf be. 
Where reſeryation of rent cannot be but 
to thoſe who are privy in blood. ſee tits Re- 
ſervations. | | ps Bade; 
Where and what ſhall be conſanguinity ſuf- 
ficient to raiſe uſes of lands. ſee tir. Uſes and 
conſiderations. _ 


Where, a: writ '0f Covenant lies- by-and 


- 


What ſhall be confanguiniry ſufficient to / 


which a deviſe may be good by Stat. 32% 34 
H.3. what not, ſee rit, Deviſe and; Statutes. | 
Where atd ſhall be granted of one Copar- 


cener to another, for-privity of blood. ſes 
liament or letters patents of the King. b.1. 51. tit. Ald. | 


Conſcience. ſee tit, Subpeng. 
| Conſent, lee« Aſſent, 
| - Conſlderations. ED 
- What ſhall be a good and ſufficient confide- 
ration to make Aſſumpſit,upon which an a&ion 
of rhe caſe willlye. ſee tir. Aion of the caſe. 
- Whartare good anil ſufficient confideration9 
to raiſe or change uſes of lands, what'nor. fee 
rit. Uſes, , | bj: ER - | 
Where a man may aver another confideratfor 
then, that which is compriſed and expreſl 
in the deed, or nor. ſee tit. Averments. _, 
Where power to revoke uſes ſhall be void 
againſt purchafors of good faith, and uport 
good conſiderations. ſee tir, Revocation, . 
Conſimilt calu; ' , 
-- Writ of entry in Conſimili caſu; in what caſe 
It lies, and-for whom. b.8.48.49. ſee tit. En- 
try, and writs of Entry and Statutes, W,2, c; 
24. there. b.11.80. FRET 
I Confptracy, | 
In what place and County the writ of con- 
fpiracy ſhall be brought. b.7.1. ſee tix Writ.” 
Where conſpiracy lies not unleſs he be by 
lawful manner acquitted, where acquit uport 
a votd indi&men&r.. b:4.45. b.9.26. 56, * 
Where conſpiracy lies againſt indiors or 


| not,and what ſhall be a good bar inconſpiracy 


againſt them. b.9.26.56. ; 
Where a man may inform the jurors, zn& 
what evidence given, or information made, 


good bar upon it, what not. b.9.78. b.q-16. 
ſee tit. Endirement. | R 

Where and how confederacies and conſpi- 
ractes ſhall be inquired of and puniſhed, wih- 
out a writ of Conſpiracy. b.g.56,57-. 

- What Juſtices may inquire of confederacies. 
and conſpiracics. b.g,56. fee tit, Jufiices of 
Oyer and Terminer. | 

Of conſpiracies and confederactes amorgſt 
artificers, and. how to be puniſhed, ſee tir, 
Statutes, and there 2 £1. 2. c.15- 

Where a writ of conſpiracy 11es upon cott- 


tit, Statutes. 34 H. 8. 1 Eliz. 35 Eliz. 18 Eliz. 
43 El1z. ; 


| 


| ſpiracy alone, without putting it inro atone 


| d9+56,57» 


Ton= 


ſhall not be confpiracy, and what ſhall be & , 
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Conſtables. out notice, and what ſhall be ſufficient notice, | right, or fine levyed at the Common has; b, 
The authority of a Conſtable : ſee tic. Au- and whatnor, b,2.43, : 1.96,97+'b. $100,101, 2 DB, 
Of fines to the King for contempt: ſee; Where, and within what time Claim ought 


thority, and Juſtification. : 
' Bar in falſe impriſoament againſt a Confta- 
ble, and what ſhall be good : fee tit. Falie 

impriſonment, and Juſtification. 

Cenſultation. 

Where conſultation ſhall be granted upon 
ſuit in Court-chriſtian of ws. or y ow 
18. d.4-7 $.b«5-9- T4. b.7-44- bo2:47,48-D-I1, 
ag! 5. lee rit, Attachment upon a Prohibiti- 

on, and Tythes. | 


Where conſultation ſhall be granted upon 


ſuit in che ſpiritual Court, to reverſe eſpou- 
ſals, or make them of force, b.4.20. b.7.44-- 
Where conſultation ſhall be granted upon 


Fines to the King, b.8.60, 

Of Impriſonment for contempt: ſee tit. 

Impriſonmeat. 
Continuance, 

Form of entry of continuance in the Kings 
| Bench upon continuance, b.s, 2. p75. ſee tit. 
' Emparlance, b.1.145. b.2.64. 

Form of entry of continuances upon De- 
murrer in Law, b. 1.36.39. $8.61. 145. Þ. 2: 
64, 65, wy 

Form of entry of continuances in the 
Court of Exchequer, b.1 36.40. 

Form of continuance upon Ifſue joyned, 


ſuit in the Spiritual Courr, tor a deviſe, &c.| and no return of the writ of Yenire facias, b. 


where the iflue is upon a thing temporal as 2. 28. 


heir or not heir, or ſuch like, or not, b.q.17 


20. b. 7.44» ; 
Where conſultation -ſhall be granted upon 


ſuir in Court-chriſtian, for a deviſe or legacy, 
or tor diſturbance of execution of a devile, b. 


$.11-2. P-93+ b.6.23. ſee tit. Prohibition. 
Where a conſulration ſhall be granted upon 
ſuit in Court-chriſtian, for defamation and 
ſlander, or not, b.g.17.20. b.g-9.2. P. 5 1. ſee 
tit. Action upon the caſe. | 
Where conſulration ſhall be granted upon 
ſuits in the Court-ſpiritual for monies or 
other rhings concerning matrimony, or not, 


Where conſultarion ſhall be granted upon 
ſuir in Court-chriſtian for a mortuary, b. 5.9. 
ſee tir. Mortuary. 

| Where conſultation ſhall be granted upon 
ſuir in the Court-ſpirirual, for laying violent 
hands upon a Prieſt, or beating him, 'or nor, 
b.4-20. b.5.13,14.2. P-5'« 

Where conſultation ſhall he granted upon 
ſuir in Court-chriſtian for monies which con- 
cern not matrimony, b.4.20. b:g.2. P. 51. 66, 
67,68. : | 

Where conſultation ſhall be grauted .upon 
ſuir- in Courgcehriftian, 'for duties of the 
Church ſubfir 
ARion of the caſe. 

Where -conſulration ſhall be granted for 
ſuir in Court-chriſtian, for reparation of a 
Church, or for monies taxed to the reparati- 
en of a Church, b.5.9.2. p. 65,68. 

Where conſultation ſhall be granted upon 


ſuit in Court-ſpiritual for damages or coſts re. | Stat. 4 H.7. c.24. there, and Laches. 


covered there, or not, b.g. 20. b.g.13,1 
Where conſultation ſhall be granted upon 
ſuit in Courrt-chriſtian for Tythes againſt the 
Kings tenant, or not, b.2.44-ſee tir. Tyrthes. 
Where conſultation ſhall be gran 
ſuit in Court-chriſtian, for not celebraring Di-. 
vine Service, or not, b, $.2. P. 72,73 (ce tir. 
Aion of the caſe. 


Where conſultation ſhall be granted for | what time he ſhall have to make his claim, b. 
part or parcel, or not, b. 6. 23. ſee tit, Prohi- | 3-91 b. 4-125. b.88-100,111. b.7.23. ſee tit, 


bition. 
Conſtat. ſee tit. Exemplification. 
Contempt. 


In a Sheriff for not certifying or removing | and what time he ſhall have to claim, b.3.91.' 


arecord our of che County-Court, b.4.33. 
For purſuing a ſuir in Court-chriſtian after 

Prohibition delivered, or &c. b. 2.40,41. fee 

tit. Attachment upon Prohibition. | 
In a Biſhop, and where his remporalties' 


ſhall be ſeiſed into the Kings hands for his | 


contempt, b. 5. 12,13. b. 8.68. ſee tit. 2. n6n- 
Admiſ. | 

For ſhewing forth the Popes Bulls, and how 
puniſhable, b.5.15,16. 

In tim who arreſts a man in another 
Court, after ' he has impleaded in another 
Court before, &c. and how to be puniſhed, 
b.8.60. ſee Fine to the King. 

Where the contempr ſuppoſed in the at- 
rachment upon Prohibition, ſhall be traver- 
ſed, b. 2.41.43. : 

In going out of the Kingdom without the 
Kings licence, how puniſhable, b 2.17. 

What ſhall be a good excuſe of a contempt, 
and where a man ſhall not be charged with- 


cd, b. 5.2. p. 72, 73. fee tit.| 


upon || 


to be made, upon a Judgment in a writ of 


Continual claim, and claim. 

Where and how continual claim to veſt an 
eſtate in lands ſhall be made, where upon the 
land, where not ; and what ſhall be ſufficient 
claim, what nor, b.2.54. b.3-84,85,86. 

Where continual claim muſt be from year 
to year, and how the year ſhall be accounted, 
b.1+97. b.8.100. 

Where continual claim made by one per- 
ſon ſhall advantage anorher, or not, b. 9.106. 

Where continual claim made by a ſervant 
ny command, ſhall be good, or not, b. 9. 
106. 

Within what time claim is to be made, up- 
on fines levied of lands, or &c. by ſtrangers 
who have right, and where laches of claim 
ſhall "_ them, ” ary 97. be3 77,78,79-87» 
90,91, D:2:93, o<+I 2. $o2. P» IO7-I24,z125s» 
b. 8. 100» b. 9. 105,106. b. 10.49.99. "3 ſtar. 
4 H.3, any and Averments. 

Where laches of claim upon a fine levied, 
by. grant and render, ſhall nor prejudice the 
| party, who &c. b.3.90. b.8.100. 

Where laches of claim ſhall not prejudice 
the iflue in-tail, or him that claims an eſtate 
in cail, b.g.87. ſce tit. Laches. 

Where laches of claim upon a fine levied, 
&c, ſhall bar an infant, or not ; and what 
time he ſhall have ro claim, b. 3.91. b. 8.100, 
Ion. ſee tit, ſtatutes, 4 H.7. c.24. | 

Where a woman Covert ſhall be barred of 
her right, upon a fine levied, what ſhall be 
laches to claim or not, and what rime ſhe ſhall 
have to claim, b. 3 91. b. 8.100,101. ſee tit. 


. Where a man impriſoned ſhall be barred 
of his right upon a fine levyed of land, and 
his laches to claim ſhall bind him, or not. b. 3. 
9I. be 8. 100, 101. ſee tit. Stat, 4 H,7. C24. 
there, and Laches. ' 

Where laches of claim by a man over Sea, 
and out of the Realm, upon a fine leyyed of 
land, ſhall bar him of his right or not; and 


Stat. 4 H.7. c.24. there, and Laches. 
Where laches of claim upon a fine levyed, 
ſhall bar a man of unſound memory or nor, 


b.8.100,101. ſee tit. Stat. 4 H. 7. c.24. there. 

Where non-claim by a lunatick ſhall nor 
prejudice him, to take away his entry upon 
diſcent, b. 3.91. 125. b.8. 100,101. 

Where and what things ſhall be veſted in 
him that has righr, without entry or claim, 
where and what nor, b.1.94-97. b.2.53, $4- b. 
3-24,85,86. b.4.53. {ce tit. Condition and En- 
try congeab. 7 

Where, and what things ſhall be veſted in 
him who has righr preſently by claim, and 
the poſſeſſion adjudged in him without other 
circumſtance, b. 1.8 5:94-147-174+ b. 3:84;85: 
b.6.68. ſee tit. Ent. Congeable. 

Where and what things of a villein, the 
Lord ſhall have by claim, and what he ſhall 
not have nor be adjudged in pofleſſion of , 
without entry or ſeiſure, and what ſhall be 
ſufficient claim, what not, h.2. g4. b.68.53. 

Where, and within what rime claim ought 


to be made to prevent a diſcent in langs b 
$+2.1C7« bs 8. 1oo, ſce tit. Diſcent and Com- 
putation, | 
Where, and within what time claim ought 
to be for walfe and ſtray by the Owner, b,g.2 
P-107. fee tit. Waife and Stray. ; 
Where, and within what time the owner 


ought to claim goods wrecked, b. «.2. p. 
ſee tit. Wreck. © Ee ne 

Where claim ſhall make diſſciſin, and a man 
be a diſſeiſor againſt his own claim ; ſee tic 
Diſſeiſin, ' 

Where entry or claim of the huſband ſhall 
veſt the eſtate in the wife, or remit her or 
not; ſee tit. Baron and Feme. 

Where a villein ſhall be infranchiſed, for 
abiding a year and aday in ancignt demean 
withourt clatm of the Lord ; ſee Villenage, 

Where tenant for life or years ſhall forfeit 
his eſtate by claim of another and greater; 
ſee rit. Forfeiture, 

Where a man or woman ſhall be judged in 
lands, or &c. according to' their claim in pais 
or no; ſee Remitter, 

Contra fozfnam collationis. 

Where, and for whom it lies, and againſt 
_—_ and for whom not, b. 6.68. b4: 170, 

« 4+ I21, 
Contra fozmam feoffamenti. 

Where and for whom, and againſt whom 
this writ lies , where and for whom, and 
againft whom not, b. 4.11121, 

Contract.. 

Where property of goods ſhall be changed, 
and altered from the owner, by contra, bar- 
gain and fale in a Marker, by a ſiranger , or 
__ not, b.3.78.83. b.g.2, p.83, ſee tit, Col 

U110Nn, 


Where contra& ſhall be gone, and deter- 
mined, by accepting an obligation , for the 
ſame debt or nor, b.6.45. ſee tit, Extioguiſh» 
ment. , - 

. Where contra ſhall be gone, determined 
and extinguiſhed by recovery, or bar in a&i- 
on another time in a Court of Record : ſee 
tit. Extinguiſhmenr, ;— 

Where a contra, and debt upon it, be ir 


not : ſee tir. Apportionment. 

Where and what ſhall be a naked pa, up- 
on which no ation lies, and what ſhall be a 
ſufficient cqnſideration to make good contra(t 
or Aſſumpfit : ſee tit. A&ion of the caſe, 

Where a contra& made by an infant, ſhall 
be good and bind him ; ſee tit, Enfant, + 

Where a contra& or fale of trees by te- 
nant in tail, ſhall bind his iſſues after his 


death, or not : ſee tit, Gift and Sale, and 


Wood. 

How a contra@ or ſale of things nor,in poſ- 
ſeſſion, but which by poſlibility might be 
had, ſhall be good, or not : ſee tir. Gratits, 
and things in Agion. 

By contrad of all goods and chattels what 
thing will paſs, what dot : ſee tir. Gift. 

Bar in debt upon contra, and what ſhall 
be good : ſee tir, Debt. 

Where contra& in Market open, ſhall be 
void becauſe of covin : ſee tic. Colluſion. 
Where and againſt whom debt upon con- 
trad lies, and againſt whom not: ſee tit. Af- 
ſignee and Debr. ; 

Where payment in debt upon contra 1s 
no plea withour acquittance ; ſee tit. Acquit- 
tance. ; ; | 
Of trees ſold by the leſſor during the leaſe 
where good, and how: ſee tir. Woods and 
Property. ; : 
How a contra part whereof is to be per- 
formed over Sea ſhall be tricd : ſee tit. Over 
the Sea. pe i | 

ontribution. 
Where one feoffee or recogniſor ſhall have 
contribution againſt rhe others, b.3.12+13+ ſe 


Audita querele, Where 


perſonal or real, ſhall be apportioned, or 


The Table. | 


Where the heir of the recogniſor ſhall not 
have contribution againſt the feoffors of the 
recogniſor, b. 3:12,13. ſee tir. Heir and Debt. 

Where contribution ſhall be among parce- 
ners for ſuit to a Court, or &c. ſee Partit, and 
Parceners. For reparations of a Church, or 
&c. how to be wade and levyed : ſee tit. 
Bilaws. . : 

Where tenant in dower ſhall be contribue 
tory to the heir for the ſervices which he 
does : ſee tit. Dower. 

Where contribution ſhall be of the lands of 
every Lord where the heir is vouched 1n the 
ward of divers; ſee tit. Recover 1n value, 

Where contribution ſhall be, and the Lord 
ſhall nor have all the ſervices of one tenant, 
but every one ſhall hold of him for his part : 
ſee tit, Avowry, and Apportion, ; 

Of Hundreds, to ſarisfie the debt of him 
who was robbed, and how it ſhall be done : 
ſee tit, Hue and cry. : 

Of vouchees, one alone ſhall not render in 
yalue, but every one according to his portion : 
ſce tit. Recover in Value, and Voucher. 

Where the ſurviving joynr obligor, or re- 
togniſor ſhall be charged with the whole debt 
and haye nv contribution, and contr, ſee rit. 
Execution, 

Conuſance of plea. _ 

To hold pleas claimed by the Kings grant, 
b. 5.9,10, Hot tb be granted or allowed where 
he is a party, b. 8.118. ſee tit, Agent and Pa- 
tient. . a Ee 

Copp-hold. 

Where Copy-holder may enter withoxt 
admirtance, and ro what intents he ſhall 
have poſleſſion without admittance , and 
where admittance ſhall be ſufficient for all, or 
nor, b.4.21,22,23.28. b. 9.105.107. 

Where admitrance of a Copy-holder, out 
of the Mannor or Court, ſhall be good, or nor, 
b.4. 26,297.30. | 

Where admittance by the Lord of a Copy- 
holder in another manner, who accords to 
the ſurrender, ſhall be good; and how to 
enure, b. 4.25.28,29. b.8.136. 

Where, and what ſhall be ſufficient poſſeſſi- 
on and ſeifin of a Copy-hold, to make the Si- 
ſter or Uncle heir, what not, b. 4. 21,22 ſee 
tit. Diſcent. 

Where a Grant and admittance to a Copy- 
hold ſhall be good, and ſtand, &c. notwith- 
ſtanding imperfe&ion in the Lords Steward, 
Lord for the time, or difſceiſor, or nor, b. 1. 
120-117-140. Þ. 4. 21,22. tWICE, 23,24,25,26, 
27. twice 30. twice 31. b.8.63. 

Deed of entry. of admittance of a Copy- 
hold, in the rolls of the Court, and where an 
eftare ſhall paſs according to the admittance, 
which varies from the ſurrender, or not, b. 4. 
25.28,29, 

The form of pleading in making title to a 
Copy-hold by cuſtom of a Mannor, what ſhall 
be good, and time ſufficient ro make a Copy- 
hold, what nor, b.4.21,2231. ſee Limitation, 

Where ſurrender and admittance to a Co- 
Py-hold out of the Court ſhall be good, by 
whom, and by whom nor, b.4.26,27-30. 

Where ſurrender of a Copy-hold out of 
Court, and admittance after in full Court : 
ſhall be good, or nor, b.4-25-29,30- b. $2. P. 
It4- 

Where ſurrender or grant of a Copy-hold 
by him who has neither Mannor rior Court 
Baron at the time, &c. or a Court only with- 
out a Mannor, ſhall be good, or nor, b. 4.24, 
25, 26,294. - 
| Which are good cuſtoms of a Copy-hold, 
and what ſurrenders, grants, or 8c. ſhall be 
well warranted by the cuſtom, what not, b. 4. 
23-30,31. b.8.99.105.107. b.3.8,9. 

Where ſurrender of a Copy-hold, may be 
countermanded by the party himſelf, and 
what a& collateral, withour aſſent and privi- 
ty of the party, ſhall be a countermand, what 
nor, b.4.23-25-29,30+ b.5.2. p.84. 

Where a Copy-hold ſhall » extinguiſhed, 
and deſtroyed for eyer, and by what as, or 


not; bur being ſuſpended, &c. ſhall become 
Copy-hold after by grant, &c. or &c. b. 2.8. 
b.4-24,25327-31. b.6.37. b. 8.64- b. 9.104-107. 
b.7.39. b.2.16,17. b.8.99,100. 

Where the ſurrender of the huſband of rhe 
Copy-hold cf his wife, 1s no diſcontinuance 
to the wife, bur that ſhe may enter, b.4.23-. 

Where and whar fine ſhall be paid, for a 
Copy-hold to the Lord, and how it ſhall be 


aſſeled and payed, and where he ſhall have 
ſeveral fines, or not, b.4-22.27,28. b.8 99. b. 
9.I07.IT:44e 

Where an eſtate in Copy-hold land cannot 
paſs by any other way, but by ſurrender, and 
wherecontr. h.2.9. b.g. 21. 24,25. 

Where and whar ſhall be good cauſe to 
forfeit a Copy-hold, what nor, b. 4.21.23-25. 
27,28. b.8.92.99,100. b.9.75.107. b.a10-131. 

Where and for what cauſe of forfeiture of 
a Copy-hold, the Lord may enter and ſeiſe, 


Where ſurrender of a Copy-ho!d upon 
condition ſhall be good, b. 4.21.25. b. g.2. Ps 
T4 

In what perſon the fee of a Copy-hold re- 
mains, after ſurrender to the uſe of one for 
life, withour limiring the fee, b,4.2 3.29. 

Where cuſtom of Copy-hold ſhall b» good 
for wood, or other profit of Copy-ho!d land, 
and warranted by cuſtom, b.4.30,3t. 

Where recovery againſt tenant in tail, in 
ation real of a Copy-hold, ſhall be difſcon- 
rinuance, b. 4.23, 


Where releaſe of a Copy hold by deed fhall 


be good, b.4.22,23. hs. 5 
Where diſcent of a Copy-hold ſhall nor 
take away the entry of him that has right, 5. 
4+22,23. : 
Not aſflets by diſcent, &c. b.q:21, ſee tit, 
Aſſets. £5 00 
Cuſtom of a Mannor that a woman ſhall 


without preſentment of the Homage, or upon 
what not. b.8.99,100- 

Where the Copy- hold ſhall hold land gran- 
ted by the Lord charged with rent, or &c. 
granted by the Lord before, or be liable to 
the Lords Statute, &c. or not, b. 4.23,24.27. 
23. b.8.63. b.g.107. 

Where the iſſue may enter afrer ſurrender 
or leaſe (by licence of the Lord ) made by 
_ anceſtor, and it ſhall be no diſconr. b.3.9. 

efe22,23- ? 

Where an eſtate in tail ſhall be of a Copy- 
hold, or nor, b. 3.8,9. be. 4.22,23. ſee tit, ſta- 
rute W.2.c.1. there and Formedon. 

Where, and what ſtatutes extend to Copy- 
hold land, and within which is Copy-hold 
land conteined, by conſtru&ion of Law, with- 
out words expreſs, within which not, b. 3.8, 
9. b.4-22,23-26. b.6.37.-b.7.39.b.9.10 5. 

How, and in what place, an 
Copy-hold of an Ideot ſhall be ordered, b.z. 


| x26. ſee tit. Id. 


What remedy for the Copy-holder, if the 
homage preſent not the ſurrender made to 
them, or preſent it in another manner, and 
what remedy againſt the Lord if he will not 
gag the Copy-holder, b. 4.25,26,27. 29,30. 

* $+2, oI I Ld 

Where the Copy-holder ſhall have an aRi- 
on of treſpaſs againſt hls Lord,of nor, b.2.17. 
b.4-21,22. b.g.q6. TO 

Where a Gepy-holder ſhall have an a&ion 
of treſpaſs againſt a ſtranger, and what da- 
mapes he ſhall recover, b.4.21.26.31. ; 

Where a writ of falſe judgment lies not for 
a.Copy-hold, b. 4. 21.30. ſee tit. Falſe judg- 
ment. We 
Where a writ of right cloſe lies not for 
tenant by copy of Court Roll, at the will of 
the Lord, b. 4.21. 

Where tenant by copy of court roll may do 
waſt or not, and how he ſhall be puniſhed for 
ir, b.4-25.27. b.g.2.p.13. b.8.63. ſeetit. Waſt. 

Where Copy-Hhold land may be ſurrendred 
by attorney, b 9.7 5,76. 

What eſtate ſhall paſs by ſurrender of a 
Copy-hold to uſe, &c. where no eſtate 15 cx- 
preſſed, and where fee-ſimple ſhall be with- 
out tie word heirs, or not, b.4.29. fee tit, 
Eſtate. * 

Where the King, or other Lord, ſhall have 

ear, day, and waſt, of a Copy-hold, or nag, 
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Of what time Copy-holds have been, and 
their antiquity, b.4.21. 

Where a woman ſhall be endowed of a Co- 
py-hold, or nor, b.4.22.30. ſee tit. Dower. 

Where a man ſhall be tenant by courteſie 
of a Copy-hold, or not, b.4.22. twice. 

Where a grant of ſach eftace as has not 
not7uſually by cuftom been granred, ſhall be 
good and warranted by cuſtom, or not, b. 3. 
8,9- b.4-23-29,30,3T- Y 

Where Copy-hold land ſhall paſs by Grant 
of all his Demean lands, or not, b. 1.46. b.4. 
21. ſee tir. Expoſitions. 


Where rents of Copy-holds, ſhall be ac- 
counted parcel of rents of Affiſe, b. 4.21, | 


Court, the | 


have ir during her widow-head, where gocd, 
and how to be pleaded, b:4.30:b.g:2. p.116. 
_ Where a Copy- holder ſhall have aid of the 
King or Queen, b.4.21,22,23. ſee Aid of the 
ng. ET 

Where ſurrender of the huſband to the 
uſe of his wife ſhall be good, b. 4. 29. 

Where a Copy-hold or tenant at will ſhall 
have aid of a common petſon ; ſee tit. Aid. _ 

Where leſſee for years of 4 Copy-hold ſhall 
have and maintain an Eje(ti one firme ; ſee tit, 
Ejeftione firme. | | | 

Where a Copy-holder ſhall have the emi- 
bleaments or nor, but the Lord, who-entefs 
for forfeiture ; ſee tir. Embleaments, 

Where a Copy-hold granted by the huf- 
band and wife, Lady of a Mannor, ſhall bind 
the wife and be good; ſee tit. Baron and 
Ferfie. | 9a ai Eero 
Where a grant of a Copy. hold by the Lora 
being lunatick, ſhall be good ; ſee tit. Dujs no 
comp. and Ideots. |  _ 2 

Where a Copy-hold granted by the Lord 
\and Infant, ſhall be good ; ſee Infanr.' E 

Where amendment ſhall be of the Rolls of 
the Lord of a Mannor for the eſtate and inte- 
reſt of the on, Lic : fee tir, Amendment.. 

Who ſhall have the eſcheat of a Copy-hold; 
attainted of felony : ſee Eſcheat. _ 

Where a Copy- hold granted by a difſeiſor, 
of &c. ſhall be good and ſtand in force againſt 
the diſſeiſee, or not * ſee rit. Difleifin, 

How a Copy-holder muft make preſcripti- 


on, &c. ſee tir. Preſctipt. 


Where acceptance of a leaſe of a Copy- 
hold, deſtroies a Copy-hold : ſee tit. Accep- 


tatice, | ey 
___ Coz0dp and Penffof1; ne 

Incidefit ro every foundation of ati houſe 

of ———__ b.g.129-b.10.33.64. ſee tit. Ap- 

end, | 
X What perſon ſhall be ſaid the founder of art 
houſe to have a Corody,- and where the King 
and a common perſon joyn in thefoundartior, 
who ſhall have the Corody, b.9.129. b. 1o 33s 
ſee Foundation, - 

Where the founder-ſhip of an houſe of Re- 
ligion cannor be ſevered nor transferred by 
any means from the founder and by conſe- 
quence, nor the Corody, b.7.23-13. b. 11.77, 
78. ſee tit. Append. and Foundatton, 

Aſſiſe of a Corody, or of parcel of ir, and 
the plainr thereupon; b. 8:46. fee tir. ſtatutes 
W. 2. C.25. | . 

Where a Corody cannot be granted in re- 
yerfion neicher by the King, nor &e.-b.8, 


FS 
Where a Nyper 0b3it lies of a Corody : fee 
Nuper obiit. . 
|  Cozone, | 

Of treaſon, the principal offence to the 
Crown, and all the matter which concerns ic ; 
ſee tit. Treaſon. 

Where, and whar death of a man fhill be 


[murder, what nor, b. 4. 40. 42. b. 9.65.68.8r. 


Il12 b.g.17. x 
Where and what death of a man ſhall 


be ſaid and adjudged Homicide, what no! 
H b. I; 
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b.1.c9. b.4-42-124. b.c.2. p-91-109-17+ b.7.9.; Of freſh ſuitto retake a priſoner, or have| ovligation made to h1s precicceſiors, ang of 


reſtitution of goods, &c. and all che matrer| what corporations, and of what not, h, , « 
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*Where an4 what ſhall be pery treaſon, and | which concerns freſh ſuit. ſee tir. Appeals, | ſee tit, Abbor, Chatrels and Execurors. 
where the death of a man or wornan ſhall be |and freſh ſuir. : Where a corporation attorns to a 
pery treaſon, though he thar kills is not ſer- | Of damages to be recovered againſt abet-| and how. b.6.38. ſee tit. Attornmene. 
vatit to him that is killed at the time of death. |tors in appeals. ſee tit, Abettors. Cannot do homage or fealty, bit; hn 
b. 1. 99. b. 7. 13. Calvins caſe, b. 3. Epiſtle | Of Abjuration 1n caſes of felony, or &c. ſce | 10. b.15.32, _ : | - 
* oP tit. Abjuration. What conſtitutions, ordinances, or by-law 

Where the d. ath of a man ſhall not be ad- | Of Clergy in caſes of felony, or &c. and the made by corporations,ſhall be good, and bing. 
judged Homicide, becauſe in defence of his [whole marrer which concerns Clergy. _ &c. what not, ſee tit. By-laws. . 
houſe and goods. b.g.2-p.91. Where and what Clerk ſhall make ls pur- Where a leaſe, grant,&c. made by the head 

Where the dearth: of a man ſhall not be ret. |gation, and what not, &c. the whole matter | Or member of a corporation, ſhall be good to 
nor adjudged Homicide, becavſe of lunacy or |concerning purgation. ſee tit, Clergy and bind the ſucceſſor by agreement, by accey. 
unſound memory. b.1.99. b.4-42.124+ Purgation” rance of, 8c. or what ſhall be an agreement, 

The death of what perſons ſhall not be ad- | Of Approving in caſes of felony, or &c. ſee tit. Abbor & Accepr. 
judged Homicide, as of him that is within a [and before what Juſtices a man may become { Where a leaſe, grant, &c. by the head or 
Premunire. b.g.17.14-15. an approver, and &c. ſce tit, Appeals and member of a corporation, ſhall be good to 

Where a Sheriff, or &c. ſhall be guiltleſs | approver. bind the ſucceſſor by confirmation of Others 
of homicide, for not obſerving the order of | Where, and what thing ſhall be a Deodand, and of which, or nor. ſee tir, Confirmation, * 
Jaw,&c. in putting'a man condemned to death. [and who ſhall have the forfeiture of 1t. Where a corporation cannot be ſciſeq to 
b 7 13,14. Cozpozations. another uſe. ſee tit. Uſe, 

who ſhall be ſaid a felon of himſelf, or ho- | Where the grant of a King to a common| Where a body corporate cannor ſue nor he 
micide, and what he ſhall forfeir, whatnot. b. |perſon to make a corporation, ſhall be good | ſued, nor anſwer in an ation, bur by Attorny, 
8.2. P.110. b.1.50- De4e42» or not. b.7.25. Calvzns caſe. b.8.21. b. 10.2. ſee tit. Attorny. 

Where the death of a man ſhall be homicide | to 5.8. to 16. 29. Zo. to 35. ſee tit, Grant of | By what name a body corporate ſhall }« 
upon which Dcodand ſhall grow, and what | the King. Foundations. | ; &c, where by name of Baptiſm, ſurname, or 
thing ſhall be forfeited as Deodand, what not. | Where, and to what intents a corporation of any Church, &c. cr not. ſee tir. Writ, 
b.5.-2. p. 110. ſee tit. Deodand. may be by preſcription, and to what not. b.g.| . Where a corporation cannot wage Lay, ſee 

What ſhall be felony of goods, and what | 65.77. b.10.29,30. ſee tit. Preſcription. _ tit. Law. 
ſhall be ſaid goods and chatrels, the taking of | Where corporations may do divers things Where the ſucceſſor of a Corporation ſhall 
which ſhall be felony, of which nor. b.4.19.53. | without deed, and which, which not. b.g. falfifie a recovery had againſt his Predeceſſor, 
b.7.18. b.8.33. | I19. b.6.38. b.10.67. b-11.79. ſee tit, Com- - how, in what point, and .what nor, ſee 


grant, 


Where and what ſhall be ſaid burglary,what| mandment. Falſifier, &c, | 

not. b.4:40. b.g.2. P.121. b.9.66-b.1 1-36. Where a grant, leaſe, or &c. made toan| Where a grant, leaſe, feoffment, &c, or 
Where felony ſhall be in burning of houſes. | Abbor, Maſter of an Hoſpiral, or &c. to a body | deed by a corporation, ſhall be void by mic. 

b. 4-20. b.11.29. £0 35. corporate, though they have no head ar the | faming, of rhe corporation, or not. ſee tir, 
Where things are made felony, what not at | time of the grant, leaſe, or &c, b.10.31. Miſnaming, 

the common law. b.11.30. to 37- Where the Kings grant to a body not cor-] Where purchaſe of lands, &c, by a corpo. 
Where a man once convi& and attainted, | porate, and incapable, ſhall be Fro Pre: make | rat!on, ſhall be mortmain or not. ſee tit, 

ſhalt be again arfajgncd or not. b. 4.40. twice. | a capacityof not. b.19.27+.29,30,31+ ſce rit. | Mortmain. | : 

4445- twice 46,47» b.6,14- ſee tir. Appeals. | Grant of the King. : | How a Biſhop ſhall be puniſhed for waſta 
Where a man once acquitted, ſhall-be ano-| Where grants, eaſes, recoveries, or &c. the common Law,and how after,8c. ſee Wiſ, 

ther time arraigned or not. b.4.39-44-45-45+| made or had by or againſt Corporations, ſhall] Where the Kings grant ſhall be ſufficientto 

ſee Appeals. be good, and ſtand notwithſtanding their cor- make a corporation, and by what words, or 
Who ſhall be ſaid principal in the death of poration be changed, and they -incorporated | not. ſee Grant of the King. 

a man, or other felonies, or &c, who nots b.q-| by another name or not. b.3.74- b.q.87. ſce| , Where leaſes, grants, or &c, by corpora- 

42+ 42-44 46* be9467, bel ege tit. Name. Ts tions ſhall be void by the death of the leſſor, 
Who ſhall be ſaid acceſſory before the of-| Where a grant, obligation, or other deed| grantee, or &c. or not. ſee tit, Leaſes,Granr, 

fence, who at the time, and whio after.  b.q-| by. a body corporate, ſhall not be avoided| Acceptance. 


40,41-4448- | by infancy in their Soveraign or unſound me- re colluſion ſhall be inquired in a&i- 

Where, and when the acceſſaty ſhall be ar-| mory at the time. b.z.2. p, 27- b.10-32. ſee ons, by or againſt corporations. ſee tit, Col- 

raigned or not. b.4q-43,44 47+ b.9.68.117,118s; tit. Enfant. _ ' | lufion, 
119. I | Where and what corporations ſhall be| : Cozonors. 

Where acquitral or other diſcharge of the | bound by Star. 4 H,7.C.24. of fines, and claim| The writ forcle&jon of the Coronor, and 
rincipal ſhall diſcharge the acceſſary or not. | within five years; where, and what not. b.11. | how the coronor ſhall be choſen, b..41. b.8, 
e4+43z44+ | 69.71.78. ſee Cont. claim. ef 41+39. \ ; 

Where a man ſhall have Counſel in felony | Where a releaſe, acquitrance, or &c. deed, | How the Coronor ſhall be diſcharged of his 

or treaſon, or not. b.4-47. b.9.65. made by the head of a corporation only, ſhall | office, and whac ſhall be ſufficient cauſe of 


Where a man ſhall be arraigned at the ſuit | bind his ſucceſſor, and bar, him and the whole | diſcharge, what nor. b. s. 2. p. 57. b.8.41. 
of the King hanging an appeal. b.4.44,45» 47-| corporation for ever, or net. b.10.67. bei, | b.9.98. ; 
ſee Appeals. 79. + Authority of the Coronor of the Kings 

Where the death of a man ſhall not bead-| Form of pleading in alledging ſeifin in cor- | Hoſtel. b.4.46,47. b 5.2.p.109. 
judged homicide, becauſe in his own defence. | porations, and where it ought zo be, that they | Where and whar matters done and executed 
b.s.2, P91, ſeiſed in the right of their Colledge or houſe, | by one Coronor, where there are many, ſhall 

Where and what perſons ſhall have their | or &c, b.11.65. - TEM . | be good, whatnot. b.4.41.45,46,47» b.s. 2 
trial-by their Peers in caſes of felony or trea-| Where, and by what as and accidents cor- | p.120,121, _ | 
ſon, what not. b.6.52. b.9.30.117. ſee tit. Ba- rg ſhall be difſolved and extinguiſhed, | The authority and credit which the law 
ron and Barony. | y what not. b.3.73-75 b.4 87.108. b.$.16,1 gives to things done by the Coronor. b.8.39- 


Of whatplace or County the country ſhall 17.27. : b.9. i | 
come to try the iſſue in caſes of felony or trea- Two manner of corporations, their diver-] The authority of the Coronor, and of what 
lon. b.7.23. b.g.117,118. ſee tit. Appeals. fity and ſeveral capacity. b.1251. b.3.60.65, | things he may inquire, or &c. and the order 
Where verdi& art large ſhall be given, and h,4.65. : | of ſuch inquiry, and of what nor. b.2.39 b4, 
my be given in appeals,or upon indi&ments,' * Ele&ton of the Mayor, or other head of a qi.45: b.5.2.-P-100- 
and what ſhall be a good verdi&, what not. corporation, and what,and when ſhall be good | Where no averment againſt what the Co- 
b. 4-40-43. 46. b.g9.12.63.67,81.112-119. | b.g-77+ b.10.3t+34. be3.74. ronor affirms upon his examination. b.9-31- 
Where and what pleas in abatement of an Where a corporation may be without an| [Where writs judicial, as Yenire faczas, Or 
appeal, or in bar, a man ſhall plead over to head or Soveraign. b.10.30, Kc, ſhall be dire&ed to the Coronors. b.19- 
felony. ſee rit. Appeal. | Where a2 corporation may ſtand without | 103,104. b.3. Epiſtle there. | 
'Of appeals of murder, rape, felony, mai- lands or poſſeſſions. b.3.75.76. + They are Judges opon Urlaries in County- 
hem, robbery, and the whole matter cologne Where a corporation of Dean and Chapter, | Courts, b.4.32, b.g.119. | 
ning appeals. ſee tit. Appeals. Abbor and Prior, and Covent, ſhall have their | Where and how amercemenrs ſhall be af- 
Whar felony ſhall be in eſcape of a priſo-! Iands and poſſeſſions ſeveral, and in ſeveralty, ! ſeſſed by Coronors. ſee tir, Amercements. _ 
ner. ſcerit. Eſcape, | andhavea&tons by themſelves for them. b.z. | In London, the Mayor is Coronor. ſee tit. 
Of forfeiure for treaſon or felony,and what | 7 5,76. b.y«1117. b.10+31. | Lindon. 
things and whenghall be forfeited. ſee tit. For-| A corporation cannot be outlawed, nor ex- | Where the Jury is returned by the Coro- 
feiture. | communicated, b.10.32. nor, where it ought to be by rhe Sheriff, and 
Of indi&ments of murder, felony, or &c.| Where a ſucceſſor of a body corporate ſhall | contr. redrefſed by the Statutes. 32 8.8.18 


and all the matter which conceras indi&- | haye chattels, and which ; and debt upon an | E/iz. ſee tit, Statutes, 
ments, ſee tits Enditements, : n _— FEY | CTo2pus 
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._ _ Co2pus cum cauſa. 

Upon a ſuit in London becauſe of an Ordi- 
nance or By-law there, and where it lies or 
nor. b.$.2.p.62,63- b.8.121,122. fee tit, By- 
laws. 

Where a man ſhall be diſmiſſed by Corpres 
cm cauſa of a tuit in an inferiour Court, where 
no a&ion could be in a Court ſupertour. b.q. 
18. 

Where a man ſhall be diſmiſſed and diſchar- 
ged"of condemnation and execution in an in- 
feriour Court by Corprs cum cauſa. b8.143. 

Where a cauſe removed by Corprs cm canſa, 
may be remanded, and a Procedendo awarded, 
b.g.2.P.62,53. b.11.99. 

What rezorn ſhall be good of Corps cum 
cauſa. (ee Retorn, &c, 

Coſinage. 

Where a man ſhall make his coſinage in 
Scire facias, upon a fine, and how. b.3.15. 

When a man ſhall make his Cofinage upon 
youcher, as Cofin and Heir. b.6.5. 

" Where a man making ticle by Count, or Bar 
1n Actions, oughr to ſhew how Cofin, b.1.28. 
b. 3-15 b.6.5. b.Io-53» 

Bar in writ of Coſinage, and what ſhall be 
good, &c tit. Aile and Beſall, 

Coſts, (ee tit. Damages. 
Covtrture, (ee tit. Baron and Femme. 
Covenant. 

Form of the writ, and what matter ſhall be 
ſufficient to abate it, what not. b.5.2.p.8.18, 
19. ſee Joyning in Aion. 

Count 1n the writ of Covenant, and how it 
ſhall be made, and what good. b. 9.60. 

Where it lies for the heir, or nor. b.5.2.p. 
I7,18. | 

Where a writ of Covenant lies for or againſt 
an aſſignee, or aſſignee of an aſſignee. b.s.2. 

.18. | 

« Where ir lies by or againſt Executors. b. 
Se 2.P» I'7» ; 

Where a man ſhall have an aRion of Co- 
venant upon a deed, without words of Cove- 
nant compriſed in it, and upon what words, 
and which words imply and import a Cove- 
nant in law. b.4.80,81. b.g.2.P.17,18. 

To fing Divine Service, Dirges or Maſſes in 
ſuch a Chappel,&c. and what ſhall be a breach 
of ſuch a Covenant, what nor. b.4.86. b. 5.2. 
P-17,18.72,73» 

To keep an houſe or wood, and leave them 
in as good plighr,at the end of a term,as they 
were at the time of the leaſe how to be per- 
formed, and whart a& ſhall be a breach of it, 
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What iflue ſhall be good in a writ of Cove- | 
nant. b.2.,p.25. ſce tit. Iſſue, 

Where Covenant to keep without damages 
ſhall be good or nor. ſee tit. Condition. 

Covenant to diſcharge, acquir.or ſave harm- 
leſs, &c. how to be performed, &c. ſe tit. 
Condition. 

To levy a fine of lands how tt ſhall ve per- 
formed, &c. ſee tit. Condition. 

Where a Covenant by huſband and wife 
during Coverture ſhall bind the wife after the 
death of the huſband or not. ſee tit.' Agree- 
ment, and Huſband and Wite, in Baron and 
Feme. 

Writ of Covenant to levy a fine of lands, 


and what ſhall be good, whar not. ſce tir, For- 
medon. _ . 
. In 9. I1ped:t, and what ſhall be good, what 

not, fee tit. 2, Impedit. | 

In Darrgn--preſentment, ſee tit, Darrein 
preſentment. 

In writ of eſcheat, and what ſhall be good, 
what nor. ſee rir. Eſchear. 

In forcible entry. ſee tit. Forc..ent. 

In 20d permittat, ſee tit. Quod permittat. 

In treſpats,and the ſeveral forms and counts 
thereof. lee tit, Treſpaſs, «44 

In waft, and what ſhall be good, what not. 
ſee tit, Waſt, 

Where the Plaint. ſhall recover the damages 


thing not mentioned in the origizal. ſee tir. 
Fines. | 
Double, one to be performed/of the part of 
the vendor, feoffor, or &c. the other of the 
part of the feoffee, or &c. how an 
{hall be performed. ſee tir. Condition. 
Where a writ of Covenant lies againſt t] 
grantee of a reverſion upon the Statnte.. 3 
H.8.c. 34. ſee tit. Statutes. 
Count. 
Where the Count is good, though ic: cqu- 


or &c. where a fine may be org another 


tain double matter. b.5.2. p. 98. ſee tir. Dou- 
ble plea. ; 

Where the Count ought to contain certain- | 
ty, and ſhall not be taken by intendmenr, and 
where it ſhall be taken by intendment with- 
out alledying in deed, &c. b.3.1,2. b.$.2. p. 
220.121. b.8.57.133. b.9.94. b.10:454-57. | 

Where the Count ſhall not abate for fault. 
of form. b.8.151. ſee tir. Statutes, 35 E.3.c.15. 
there. => 
Where the Count ſhall be vicious for falſe 
or incongruous Latin or not. b.4.32.40. b.y. 
2.P.121. fee tit. Falſe Latine. 

Where the Count ſhall be ſpecial, though 
che writ be general. b.r.47. b.$.2.p.35.102. b. 
6.7 $+ b.$8.33-48,49. b.10.36,37-135. b.11-80. 
Variance betwixt the writ and count,abates 
the writ. b.s.2. p.37. ſce tit. Aﬀtion of the 
caſe, and var. . . | 
Where count ſhall be againſt a ſiranger to 
the writ, as the vouchee, or &c.-and when he 
ſhall count, or not. b.1.8.57-72.91. b.2.12. b. 

T; +56. b, So 2-P-90., 
: Where 2 ſimple count upon a deed, without 
ſpeaking of the condition, where ir is condi- 
rional 15 good or nor. b. 7.10. ſee tir. Annuity. 
Where a count not good ſhall be made good 
by pleading of the other parry, tenant or de- 


what not. b.1.98. b.g.2. P.21. b.7.15. ſee tit. 


Condition. 

To make aſſurance of land as by Counſel 
ſhall be deviſed, or ſuch like,or to make a new 
leaſe at the end of the former, how to be per- 
formed, and which a&s are. breaches of them, 

which nor. b.2.3. b.g.2. p.19,20,21.23. ſee tit, 
Conditions. 

Where a writ of Covenant ſhall be main- 
tained without writing or ſpecialty. b. 3-63. 

Where maintainable againft, or by the af- 
ſignee, without ſhewing a deed of aſhgnment 
or not. b.3.63. b.4.80,81. b.g.2:p.16,17,18. 
24. ſee tit. Aſſignee, and monſitr, of Deeds. 


d, 43. q) 
Where leſſee for years ſhall have aft a&ion 
of Covenant againſt the leſſor, upon his outing 
by a ſtranger or not. b.4.80. b.$.2.p.27. 
aaa two or m_ ſhall joinin a writ of 
venant or not. b.$.2.p.8.18,19: ſee Joinin 
in Aion, EIT ACOeOY 
Where huſband and wife ſhall join in a 
writ of Covenant. b.g.2.p. 18,19. ſee tit. Baron 
and Feme, and Joyning in Aion. 
Where and what words will make it joint, 
what ſeveral. b.$.2.p. 19.23. ſce Obligation. 
Where the Covenant indeed deſtroys the 
Covenant in law, or not. b.4.80,81. ſe tit. 
arranty, . 
Bar in writ of Covenant, and what ſhall 
be good, what nor* b.1.9.99.112. b.g.2. P.18. 
25.56.71. b.6-4344« b-2.8, b.8.153, b 9.60, 


not. ſee Appeals. 


fendant, or not. b.7.25. b.8.120.133« 
Where the count ſhall be rogether with 
others, &c. and what count in that caſe ſhall 
be good, what not. b.11.$. 

Where the Count ſhall be in the disjun&ive. 
b.1.37. b.g.2.p.40. b.8.g0.. ſee tit, Annuiry 
and Plaintiff, where, and in what writs and 
counts eſplees ſhall be alledged ; in whar per- 
ſons, and how, &c. ſee tit. Eſplees. 

In a&ion of the caſe, what ſhall be good, 
what nor. ſee tir. Aion of the caſe. 

In ation upon a ſtatute, and how and+in 
what counts ina&. upona ſtatute, the plain- 
tiff ought torchearſe the ſtatute, in whar not. 
ſee tit. Aion upon Statutes. 

In a&1on of account,and what ſhall be good, 
what nor. ſee Account. 

In writ of annaity, and what ſhall be good, 
what nor. ſee Annuity, 

In appeals, and what ſhall be good, what 


Plaint. in affiſe, what ſhall be good, what 
not. ſee tit. Affiſe, and Plaint. 
En Ceſſavit what ſhall be good, what nor, 
ſee Cefſavit. 
In debt, and the ſeveral counts in ſeveral 
matters, aud which fhall be good, which not. 
ſee tit, Debt. 
In a writ of diſceit which ſhall be good, 
which nor. ſee tir. Diſceit. 

In ejeftione firme, and whar ſhall be good, 
what not, ſee Ejed. firme. 


In Formedon, the ſeveral forms thereupon, | 


he has counted, and where more then he has 
counted, ſee tit. Damages.  - | 
. Where, and in what a&ions damages. ſhall 
be recovered without declaring tothem : ſee 
tit, Damage; © . : ; 
Where the def. ſhall: traverſe the Count, 
and Iſſue be joined upon ir. ſee tir. Iſſues 
joined, | | = 
Where the Count ſhall be amended, and 
how, and when, ſee tit. Amendment. 
Upon a deed without date, and how tt ſhall 
be - nh and what ſhall be good; ſee tir. 


What words. in a Count counting-import 
ſufficient allegation 1n' fat, what-nor. {ee cit. 
Pleadings, _::\, + % | | 

Counterrtand, ſee Revocation. -+ . 
WhereAuthority given to anather ſhall and 
may be countermanded, and by what a&sand 
accidents. ſee tir. Authority. beg. 2-p.$0. / 

Where ſurrender. of a Copyhold may be» | 
countermanded by-the party himſelf,and what 
a& collateral, without the aſſent or privity of 
the party ſhall be a countermand, what ner. 
ſee tit. Copyhold. - CO RISST, 

"Where artcroment ſhall be countermangded 
by death of the grancor or grantee; +or not. 
ſee tit. Attornment. ; | 

Where a Deed delivered upon condition to 
be delivered over. 8&c.may be countermanded, 


and what a or incidenr ſhall be a counter- 
mand. ſee tir. Deeds. 


Where a Teſtament may be countermanded, 


and what a& ſhall be. a countermand, what 


not. ſee tit, Teſtament, 


Where a preſentment to a Church may be 


countermanded, and the Patron may prefenc 
another. (ce tit, Prerogative. I 7, 


Of a letter of attorney to make livery and 
ſerfin upon a feoffmenr, and whar a& or ac- 
cident fhall counrermand, what nor. fee tit. 


Ftoffments. 


Of adminiſtration, and where, and vtport + 
what cauſe, and whar ſhall be good, what noc. 


ſee tit. Adminiſtration. 


Of exchange, and what a& ſhall counter- 


mand, and make it void ſee tit. Exchange. 


Ot a leafe at will,* and whar a& (hall coun- 


termand and determine it, what nor. fee Te- 
nant at w1ll, 


Where a deviſe by a woman ſole ſhall be 


countermanded by intermarriage afrer, of 
other act, and what, and whar nor. b.4.61. 


Where a Deviſe, or &c. made by a man of 


unſound memory, ſhall be countermanded by 
becoming of ſound memory afrer. b.5 61, b 6. 
23. b.8.144- 


Of Atrornment upon Grant by a woman 


ſole, or to her, by intermarrjage after, and 
where or not. fee tit Attornmenr, 


Of authority given to Auditors uport dc- 


count, when and how it may be. fee tir. &c- 
count. 


Of authority given to Arbitrators, and 


where the par:tes may diſcharge them or nor. 
ſeerit. Arbitrementr. 


Counterpl-a of Aid, ſee tit, Aid. 
Counterplea of ({Uarranty. . 
What Counterplea ro Warranty ſhall be 
good for the vouchee, where he is bound: ro' 


warranty by his own deed, what nor. b.1.122, 


136. b 3.62, b.q.1%s. 


Where 


Where and what counterplea to warranty 
ſhall be good for the voucher , becauſe of a 
reverſion, what nor, B. 4. 81, where a countt- 
texrplea ro- warranty ſhall be good, becauſe 
the warranty was made to him that vouches 
and another, or to one alone, where two 
vouch together, or not, b. 5.2. p.78.19. b.6.12. 
b. 9-51, 52. | | 

What counterplea ſhall be good for the 
voucher where he is vouched becauſe of ex- 
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Where | counterplea to voucher ſhall be 
good, where a man vouches as aſſignee : ſee 
tit. Aſſignee. | 
Where a counterplea ſhall be good, becauſe 
the tenant is in the Poſt : ſee tit. Warranty. 
Count and Counteſs,” ſee tit. Baron. 
County Palatine. 


In what Court errors in the County Pala- 


tine of Cheſter ſhall be reformed, and how, b. 
2, 


change, what not, b. 4.121. ſee tit. Exchange. 

What counterplea ro warranty ſhall be 
good for the voucher, where he is bound to 
warranty by reaſon of homage anceſtrel, what 
nor. b.3.14. b.6.12,13. b.J-12. b.8.7 5. 

What ſhall be a good counrerplea to war- 
ranty,and by what perſon, where he 1s vouch- 
ed to warranty by deed, which contetns theſe 
words Dedz and Corceſſi, without other words 
of warranty ; where, and by what not, b. 1. 
2. b:4-81.'b. 4.2. + 17-tit, Stacates - BIgamus, 
Ce. 6. ; 

Wi:at ſhall be a good counterplea to war- 
ranty, where a man is vouched. as aſſignee, 
or as heir of the aſſignee : ſee'tir, Aſſignee. 

What ſhajl be' a good-counterplea to war- 
ranty, where the youcher enters gratis, and 
where he may counterplead the lieu, though 
he enter gratss - ſee tit. Voucher, 

What ſhall be a good-counterplea to war- 
ranty, where a man 1s youched- becauſe .of 
poſſeſlion, and where heiſhatt be voucher be- 


cauſe of it; and how : ſee tir Voucher, and|. 


Connterplea of Voucher. 
Where” a tounterplea'to warranty ſhall be 
+ good, becauſe the renanr ſhews not the deed 
of warratity : ſee tir. Monftrat. of Deeds. 
Where a counterplea to warranty ſhall be 
good, until his righr of a&ion,” rent, &c. be 
ſaved him : fee tir. Voucher and -Proreſtation. 


Where a counterplea to warranty ſhall be 


good, becauſe it began by difleiſin : ſee tir. 
Warranty. : | 
. Where a countegplea to warranty ſhall be 
good, becauſe the eftare of rhe land 15 chang- 
ed, and he in of another eſtate : ſee War- 
ranty. 0s 7217 4 

What ſhall-be a good counterplea to war- 
ranty upon 2 writ - purchaſed by journies ac- 
counts, what not, b. 6. 106. ſee tit. Journies 
Accounts. F919 F 

Where a Counterplea ſhall be good, becauſe 
the fenant is in the Poſt : ſee tit. Warranty 
and Aſſignee, and Voucher. 

- _ Counterplea of Uoncher. - | 

Where: baſtardy in the voucher or his an- 
ceſtor, ſhall be a good counterplea to te 
voucher, or nor, b.8, roi. ſee tit. Voucher. 
. What counterplea ſhall be good in Afliſe 
of novel diſleifin, and what perſon ſhall be 
youched in Atfiſe, whar not, b.8.50. | 

What counterplea ſhall be good in a writ 
of entry, &c. where the tenanr vouches out of 
the lien, b. 1. 15. ſee tit. Statutes. Weſt. 2, 


C. 40» 
What ſhall be a good counterplea in Scire 
facias, or judgment, and where voucher lies 
not in Scire ſaci as, b.11.62. 
- Whar ſhall be a good counterplea, where 
the tenant by reſceit vouches, what not, b. 1. 


Is. 7 OD. 

What ſhall be a good counterplea where 
the. Pernor of the profirs vonches , and in 
what a&tion, what not, b.11.62. 

Whar counterplea ' ſhall be good, where a 
man vouches of land diſcharged of rent, or 
&c. and of whar rent, or other . rhing iflpin 
our of the land, a man ſhall be bound to dil- | 
charge by warranty of the land, of what not, | 
b.2.47-1-10-97. ſcetit. Warranty. 

Whar ſhall be a good counterplea, upon a 
writ purchaſed by journies accounts, what 
not, b.6. 10. 

What ſhall be a good counterplea, becauſe 
the tenant is 1n Of another eſtate, &c. ſee tit. 
Warranty. - - 

What ſhall be good, becauſe the warranty 
began by difleifin ; ſee tir. Warranty. 


122. b.Io 111,112. b.11,12.67. ſee ſeals, 


Upon feoffment of whar lands held of the 


Dutchy of Lancaſter livery needs, b.9.123+ 
- Courts. 
Court of Parliament, 


99. 

Under what ſeals, leaſes, grants, or &c. of 
lands, or &c. within the County Palatines of 
L. or &c. ſhall be good, under what not, b.g. 


and where a writ of |Intitle the King, under which 


Of the Court of the Turn of the 
and all the matter concerning it : ſee R_ 
the _ and Leer. 2 

The Court of Oyer and Termino 
authority of it ; ſee tit, Oyer and ow l 

Court of Commiſſions of ſewers, and they 
authority : ſee tir.Commilſfſioners and Sewers : 

Where the Judges of one Court oughr « 
take notice of the courſe and uſage of an : 
ther Court, without the pleading of the = 
ty or nor : ſee tit, Notice, Cuſtoms and 1ono. 
rance. 

In what Courts inrolment of deeds of bar 
gain and ſale, &c. or &c, may be : ſee tir, En- 
rolmenr. : 


[the ſeals of which Courts ſhall be ſufficient to 
not. ſee tit, 


error ſhall be ſued there, and how the record Seals and Office before,-&c. 


of an inferior Court thall come thither, b. 10. 


To whar Court probate of Teſtament be. 


69. ſee Parliament, Court of Star-Chamber, |longs now, to what in ancient time : ſee Te. 


and the - juriſdi&ion of it 1n cauſes, b.4.16 
b.g.2\-Pp.50. 


ſtament. 
In what Court iſſue take upon traverſe tg 


Court of Chancery, and of what pleas and | an office returned in the Chancery, or gc, 
things has juriſdi&ion, of what not ; and how | ſhall be tried, and how : ſee tir. Traverſe to 
decrees made there bind, b.1. 100. 122. 139. | an Office and Bench of the King. 


162-157: b.q-25. b.g.2' P. 46, 47+ 92. be 9.99 
lcetiti;$ub prena, and:Traverſe. 


98. fee tit. Error, and Stat. Mag. Ch. c.11. 


b.20.96. ſee tir, Statutes - Mag. Charta, c.-11 
and Juſtices, | SIS 
. "Court of Exchequer, and of what matters 


and plcay this Court has juriſdiction, of: what 
not, and other matters touching this Court, 


b; 2:16.50. b.1.3.18. b.7.19,20. 


b. I I.6., 


75. b.I19, 


Of the Admiralty, and of what matters 
and pleas this Court has juriſdi&ion, of what 
not, b-2.93. b'$.2, P. 106, 168. b. 10. IIS: 17, 


ſcerit- Admiral and Admiralty. 


«\Courr of the Marſhalfie, and its juriſdi&i- 
_ —_ _ —_ and pow this Pare 
hath juriſfdi&ion, of what not, b.4.46,47: b-7. 

"ce Marthalfie. 


Is. b.6.20,21. b.I0.68.to 78. ſce 

held, in whar not, b-4.26,27. ſee Mannor. | 
Who are Judges 

32,33 b.8.60. ſee Marninor. © 


Court of Pipowders incident to Markets, 
and Fairs, and of What contra@s this Courr 
has juriſdi&ion, &c. of whar nor, be 6. 12.20, 


b.10.73. ſee Markets and Fairs. 


In what Courts a man may ſue for nalties 


given by Statutes, to be -reco in an 


Court of record, and what Courts are intend- 


ed by thoſe thatare Stat: b:6.20, b.1 1.394 


What perſon is Judge in the Court of Pi- 


wders, b.6.12.20. a +4 
Where the courſe of a Court makes 1avw., 
and ſtands forlaw, b. 1. 3.4-18,19.b.2:1516. 


The ſeveral Entries of the Court of com- 
mon bench, and Kings Bench, of a record up- 
on a fuit by an infant, where he appears by a 
Gardian, b. 4. 53,54 7 ; 

The ſeveral courſes in the Kings Bench and 


| common bench, in awarding execution againſt 
Executors upon Devaſtavit returned, big; 2, 
Þ. 32.” 51" . 


The County Court, arid what perſons are 


judges in it, and all che matter concerning 
this Court, b.4-32, 33+ b.6.11. ſee tir. County- 
Courr. 


Of Court-Leer, and the matter concerning 


it; ſce tir. Leer. 


Court of the Kings Bench, and what mat- 
rers, and pleas this Court has juriſdi&ion, of 
what nor, b.1.162. b g.99.118. b.10.73. b.rt. 


Court of common bench, and the juriſdi- 


&ion of this Court, and of what matrers and 
pleas this Court has juriſdi&ion of, whatnot, 


What are Courts of record, what not, b.6. 
IT. 224 JO. 45s Þ. 4+53e b.8.145+ be. $:2. P. 7.5. 
:{Of the Courts of the Kings Bench; com- 
mon bench and ExcMiequer, and the differ- 

ence betwixt them in awarding proceſs judi- 
cal, b.1;3.18:162. b. 4-53- b. 8.145 b. $:2.P. 


' Court Baron, and in what place it maybe 


in a Court Baron, b. 4.26. 


b.4-$3,54- b.$-2. P-32- b. 6.6, ſee tit. Cuſtoms; 


Where the Courts of common law ought 
to rake notice of the civil law, and dire& 


tit, Notice, and Ignorance. 

Of the Court of Rome, and authority of the 
Pope : fee tit, Pope. ; 

Hundred Court, and matters concerning it : 
ſce tit. Hundred, and Amercement. 

In what Court the party ſhall ſue executi. 
«| on after judgment reverſed by crror, or affir- 
med: ſee tit; Error. 

»| In what Court writ of error ſhall be, upon 
judgment given 1 other Courts : ſee Error. 

Of the Court of the -MarſhatF,, and High 
Conſtable of England and his authority : ſee 
tit. Authoricy, | 

Of the Kings Prerogarive, to ſure: in what 
Court he pleaſes : ſee tir. Prerogariye. 

Where a record may be removed and cer; 
rified in another Court without proces,” 24x. 
by the hangs of the Juſtice : ſee ric. Records. 

County-Court incident to the office of the 
Sheriff: ſee tir, County -Courr. 

Where and 1n what Courts the ſuitors ſhall 
be Judges : ſee tit. Suitors. 

_ Court-Baron incident ro a Mannor : (ee 
tit. Mannor. 
- Countp=Court. 

What aQitons may be begun in the County- 
Court , and the juriſdi&ton of this Court, 
b b, 8 60s : , 

County-Court incident to the office of a 
Sheriff, b.q.33. ſee tit. Appendant. 

Where the: ſuitors ſhall be Judges in the 
County-Court, 'or not : ſee tit, Suitors. 

Wherefalfe judgmenr lies upon falſe judg- 


ſee Falſe judgment. b 
Where, and how avowry or juſtification in 
treſpaſs, "ſhall be good for amercement inthe 
County-Courrt, Leet, Hundred, or &c. ſee tit- 
Amercement. " 
Where:the County-Court has not power to 
im fine, nor commit the party toptiſon 
upon I ſee tit. Courts, and Recaprion, 


Fine to the _ : - 
-Y u -in ta. 


Upon recovery againſt Huſband and Wite, 
and where; panca what recovery ; where, 
and upon what not, b.6.8. b.8.72. ſce tit. Sia 
tures, Weſt.2, c.4.' © LE 

Where age. ſhalbe granted in Cuz /# 9314, 
or ſur cui invite, and the ' plea demur-for 
| nonage of the tenant or demand. or vouchee, 
'or one of them, or nor, b.1.15. b-4-50+-b 6.5 
ſee tit. Age and Statures, Weſt. 2. C.40- 
Bar in Cui n vita, by recovery of dowef 
before in awrir of dower, b.4-5. (ce tit-Eftop- 
pel, and Acceptance. | 


againſt her and her huſband, by Cui in 94 * 
1 ſee tit. Falf.of Recoyery. where 


* 


Where office found by Commiſſion, under + 


their judgments accordingly, and contr. fee 


ment given in the County-Courr, or Hugdred : 


Where awoman ſhall falſifie a recovery had 3 


 Feme, and Homage. 


 Þ-84. b.6.60. b.8.129. ſee London, and Devile, 


23x Of London, to arreſt a man to. find ſurety! 
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Where the wife, - or her heir ſhall have a 
Cui in vita of all her Jand, upon alienation of 
her huſband, or &c. or but of a molty ; ice 
tit. Baron and Feme. 

Bar in Cui in vita, by recovery againſt 
the huſband and wife, and where, where and 
what nor, b.6.8. 

Where the wife or her heir ſhall be barred 
in a Cu# in vita, by acceptance of rent iſſu- 
ing our of the land, or of part of the land, 
or not : ſee tit. Acceptance. 

Courteſie of England. 

Where a wan ſhall be tenant by courtefie, 

and of whar inheritance, where, and of what 


nor, b. 1. 97, 58. 111, 112, 123, 124 b. 4-22. 'P 


EWICC, 55, 56. GI, bs 6:41:68, Þ. 5:25, b. 8. 34+ 


6. $6» 

, What iſſue ſhall make a man tenant by 
Courteſie, whar not, b.8.34,35- | 

Where a man ſhall be tenant by courteſie | 
of -a-renr, and what ſhall be ſufficient ſeifin to 
make him tenant by courteſie, what nor, b.1. 
08.97. b.6.68. 

W here a man ſhall be tenant by courteſie of 
of an advowſon, and what ſhall be ſufficient 


' ſeifin to make him tenant by courtefie, b.x. 


97, 98. 
Where a man ſhall not be tenant by courte-1 


He of an uſe, b.1.123,124+ | 

Where a man ſhall not be tenant by cour- ; 
teſie of a Copy-hold without ſpecial cuſtom, 
b.4.22, tWICE. ; 

Where the huſband of a wife ſhall not be 
tenant by courtefie, and where contr. b.q.5 5. 

Where an alien born ſhall not be tenant by 
courtefie, b.7.25.Calvins caſe. 

Where the huſband of the elder daughter 
tenant by courtefie, ſhall have the firſt pre- 
ſent.:to a Church, as . the daughter- ſhould 
have had, b.3.22. 

Of -whom ſhall che tenant by courteſie 
hold, h.8.35. . 

Where title tobe tenant by courtefie ſhall 
be extinguiſhed and gone, by feoffment of the 
huſband, b.1.111. _. 

Where warranty of tenant by courteſie 
ſhall bar the heir, or not : ſee tit. Warranty. 

Where homage done by ghe huſband, be- 
fore iſſue which makes him tenant by courte- 
fie, binds not the wife; ſee tit. Baron and 


Where waſt lies againſt tenant by courteſie 
ar the Common Law, anq where it lies 
againſt him for waſt done.after he has granted 
his eflate ; ſee tir. Waft. | 

Cuſtoms. 

Cuſtom of London to / deviſe land, and to 
deviſe in mortmain, and who may deviſe in 
mortmain, who not, b.1.4. b. 454-113. be .2, 


Of London. to ſuffer a commen recovery in 
a writ of righr, &c. b.1.7. b.2.57. s 
Of London, that a recovery there againſt 


Of London, to make corporations, Guilds, 
and Fraternities, which-to be good, which 
nor, b.2.122.125. ſee Corporation, and Grant 
of the King. 

Of London, to maintain ad. upon the caſe 
for ſcandals, and words of defamation there, 
and which allowed there, b. 4. 18. ſee Corps 
cum cauſa, 

Of Gavel-kind,b. 1.100.103. 159,160. bg. 
25. b.6.22.60. b.8.86.64. b.9.133- 

Of Eorough-Engliſh, &c. b.1.88. b.3.12.20, 


'38. h.4.28. b.6.22.60. 


What wife ſhall have half, or the whole 
land of her huſband in dower, b-4. 30. b. 5.2. 
116, | 8 | 
Where free land ſhall not paſs without pre- 


 ſentment of the feoffment, or &c. by the ho- 


mage, at the next Court held within the Man- 


nor, &c, and where good, or not, b.y .2.p.84- 


That the wife ſhall have her huſbands lands 
during widow-hood, b.q.3o. b.g.2. p.116. 

Nor good that the woman Coyert may de- 
viſe her land, b 4.61. | 

To make bilaws, and what cuſtoms, and bij- 
laws ſhall be good, whar not, b. $5.62,63,64. 
67. b.8.122,123. ſee tit. Bilaws. 

Concerning uſing of commons, what good, 
what not, b.4.31,32. b.g.2. p.63. b.$9.60. ſee 
tit. Bilaws and Preſcript. - 

Of Copy-holds, bind the King as much as a 
common perſon, b. 4-21-2330. ſee tit, King, 
and Copy-holds. | 

To have frankfold,&c. and what good, what 
not, b.125. | 

That if the franktenant ceſle, and pay not 
his rent, he ſhall forfeit his land, where good, 
or not, b.g.2. p.84. ſee tit. Ceſſavit. 

| Where the cuſtom ſhall be extinguiſhed, b 
change, or alteration of the thing, in what it 


has been claimed, or not, b.4.297:386,87.8. 


Where, and what cuſtoms are the Judges 
bound to take notice of without pleading. of 
the parties, and of what not: ſee tit. Courts 
notice, and Ignorance. 

Of London , of a market open : ſee tit. 
Fairs. 

Of a Copy-hold : ee tit. Copy-holds. 

Confirmed by Parliament, and which ſhall 


be ſaid confirmed, which not : ſee tit. Confir- | 


mat. and Parliam. 7 : = 
Where a cuſtom which concerns the goods 
and chattels-of another, and the intermed- 
ling with them by a ftranger, ſhall be good 
and allowed, or not, b.8:122,125, 
Where a cuſtom which concerns: the body, 
and liberty of a man, as to; atreſt, impriſon, 
and deliver him, ſhall be good and allowable, 
or not, b.5.2. p64. b.8.122.  .- | 
Where -the cuf 


b.g.76,79. ſee tit. Leaſes. ..- 107 
Where a cuſtom alledged through all Ez- 


hood 'and wife, ſhall bind as ſirongly as a 
ne at the Common Law, b.2.57. 
Of London, of orphanes and their goods 
there, b. 4.64.65. ® 
. Of Londoy, to make ordinances, bylaws 
and conſtirutions, which good, which- nor, 
cg P. 62,63. b.8.125,126,T29. ſee tit Bl- 
WS. 


Of London, ro enter anothers houſe upon 
ſuſpition of bawdry, b.8.126. 

Of London, that executors or adminiſtra- 
tors ſhall be charged upon a ſimple contra, 
b. 5.2. p.82,83- b-8.126. 7 | 

Of London, of foreing attachment, b. 10. 


+. 103. ſee London. 


Of Lo 


© ination of the party plaintiff, b.8.125. | 
vr debr, b.g:126. + 2 
Of:London, not. to joyn with foreiners up- 
on inqueſts, b.9.2, > PET AE 


Of London, to enter the plainr. andarreſt,' 
or arreſt, any enter the plainr and keep! 
the part Eution, where good, where 


nor, bs, $4. b. 8.126. b.9.62,63.67, ; | 


2land,,is not good, b. 9.75. b. 11.85. fee tir. 
Preſcription, and Common: Law. - 
Difference berwixt Cuſtom, and Preſcripti- 
on: ſee Preſcription. _ _ -- 
Where cuſtoms of Courts ſhall be obſeryed 
for Law : ſee tir. Courts, +... * 
Trial of iſſue upon cuſtom, and where by 
the Country, and where by certificate;:&c. 
and where this certificate ſhall be made,.b. 34 
3043ZI; : TErets- - Sev rf. 
Where cuſtory ſhall be good againſt a. ſtas 
tute: ſee tit. Preſcription, n 


 _ Coxruption of blood. _ 

Where corruption of blood in the father, 

ſhall make the ſon that he ſhall not inherit to 

the father, nor any ogher anceſtor, b.3.15.38; 

41. b.4.W84- b.7-12,13- b.8.165: b.ii.1,2. ice 
tit. Arcainder, and Diſcent, 


D 
— Damages, and Coſts; 

Der1vation of damages, b.10.116. K-0 

Where and in what a&ions the King ſhall 
recover damages, in what not, b.6.5 1. b. 7.19. 
ſee tit. &. Impedzt. | | | | 

Where and in what a&ions, damages ſhall 
be recovered, without declaring to damages; 
and where there ſhall be declaration to da- 
mages, and no recovery of them, b.6.51.b.z0s 
117. b.11.40. RY 

Where damages ſhall be awarded to the 
_ according to his count, and. where 

e ſhall rccover, more in damape then he has 

counted, or nor, b.$g.2.P-115. b.40.116, _ 

Where damages ſhall be tevered againſt the 
defendants, or not, b.10-116,117. b:11.5,6,7% 
ſee Apportionment. _ 

Where the verdi& muſt ſever the dam 
the plaintiff is to recover, or nor, b. 5.2. p. 3 
$8.1 08. b. 10. 130. 133, ſee tits Apportion- 
menr. —— ; 

Where the inqueſt ought to ſever the da- 
mages, and coſts, b.10.117. - | 3x6 

Where the plaintiff ought to ſever the da- 
mages in his count, or not, b. 5.2. p:35-108s 
b.10-116,117.130-tO 233. b.I1.556,7+ _ 

Where the inqueſt of office, or other ſhall © 
aſſeſs the whole damages againſt the defen- 
dants, gnd the coſts, or not, b. 10,119, b. 416 
6,7. ſee tit. Atraint. , - | > Bling 

- Where a man ſhall recover damages for 4 

certain time, and for what time, and; where: 
until the time of judgment, b. 10.117. ſee tits 
Arrerages, tit. Statur, Gloue, er. * 

Where the Juſtices may increaſe or abridge 


| damages, and in what.a&ions, where, 'and 1 
-| what-not;. and the coſts, and miles of ceſts 


14.4 
s Ny = 
; * 5 
. 


b.1.10. b.2-3I- b.347 1» b. 62-194: ines 
Where the Court afſlefſes not damages, 
a writ to inquire of damages ſhall be award- 
ed, b.11. b.56, b.g.2-p.108- = 
- Where, and in. what. ations 'the / plaintiff 

ſhall recover coſts, in what nor, b. 10.116,119« 
ſee tit. Stat. Glouc. c.1. there, _ Hs FOR 


tions A 


om thar-the Baily, Senef- & 
chal, or &c. ſhall leaſe for life or-years, or &c. | 
lands of their Maſiers, ſhall be good, or not, | 


ſhal} recover coſts, agaifſt he -plaincidf, |; ir; 
; what not, b. 89. ſee tits Statutes, many: 

ſeveral ſta re time, time;:H.8:810,5! 
; Where, what. a&ions double -d4-" 
mages ſhall ed, b.1o 116,119-b4-29s 
"* . what aQions; treble- da- 


mages ſhalf be reco | 
.- Where coſts of ſuir-ſhall be doubled, or 
rrebled, b.10.116,117. x iutR 


on, ſhall the ſurvivor be charged, and.gnſwer- 
all rhe damages,or not; b:3.13. ſee tit.Charges. 
' {-Where rent ſhall be MGOgnd. in damages, 

and how, b.3.55.b.5-2.P-30-ce tit. Recouper- 


| Where rhe recogniſee;ſhall hold over his 


term, the lands exrended, becauſe of cofts,-bs 


To be diſcharged of riches; and what ſhall {4-67. ſee tir, Exrent, and Entry congeadble.; ;-; 


be good, 


t not; ſcetir,;Tithes: © |! 
i To have a bake-houſe, and baking of; bread 

ndon, to be diſcharged of debt upon only, and no other, &c. and where-1t ſhall be counts. 
good, b.1.129,126. 


[How and from whar time colis ſhall he re- 
covered in writs purchaſed by. jourvies. 4cs; 


_ © 
25.0.1 


Where, and what-damages,. ſhall be; reco- 


- oral atop ties Cf 4 p 
Of forein wares, and merchandizes bought, wered by the defend. againſt the abetrors, or 


and ſold within a City or Town to be forfeit-: 
ed, and where to be good, b:3425. 11 


Where if foreiners keep/ſhop;in a Town,or 


City, and -ſell wares, to forfeit a ſum of mony, 


and where goqd,or not,h;84122y123,124,1255 
to 139+ ff 


(criprion, 


_ mn t 
Form of'pleading a cuſtom ; ſee tit. Pre- * 


not :. ſee Abertors. 7 -..; 77. + | 
In mortdanceſtor, . and from what time, Þ2 
[10.1 19, ſee tit. Statuzes, Glouc c. 1. there. 
, In a&ion of rhe.caſe, and whar in ation of: 
'the caſe..upon Affumpſir; ſee tir. Action of 
THE CAE: * RM (3:7 o1t';s 
In aifiſe, and what, b, 7.29, 5 
} In 
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In account, where, and what, or not : {cc 
tit. Account. 

In dower, and where the demand. ſhall re- 
cover, and what : ſee vit. Dower and Statute 
Merton, C.1. there. - 

In writ of ail, befail, and cofinage, and 
what - fee tir. A1l and Cofinage. 

In entry forceable upon the ſtatutes, 8 H.6 
s. R 2. and what: ſee tit, Forceable Entry. 

In 204 permittat, and where the plain. 
ſhall recover damages, or nor : ſee tit. Q. per- 
mittat. | | 

In A. 7mpedit, and what : (ge tit. Q.:mpedzt. 

In waſt, and what : ſee tit. Walſl. | 
Where the plaintiff in Aſſiſe, or writ of 
Entry, ſhall recover damages, iflues of the 
lands, and arerages of rent, hanging the writ, 
and before, and that every tenant ſhall anſwer 
for his time : ſee tir. Arerages and Starutes, 
Glouceſt. c.1. there. 

Where the plaintiff in a writ of meſne, ſhall 
recover damages : ſee tic. Meſne. 

In ejeftione firme, and where : ſee tit. 
Ejeftione firme. 

In writs of ward, and where and what : Tee 
tit. Ward. | 

Where executors ſhall be charged of their 
own goods for damages only : fee tit. Exe- 
cittors. 

Where,and what gamages ſhall be recove- 
red 1n detinue, or &Cc. for deteining a diſtreſs, 
afrer tender of amends for damage done, and 
what ſhall be ſufficient tender of amends : ſee 
tit. Replevy, and Tender, &c. 

In a writ of annuity; and what : fee tir. 
Annuity. 

* Condition to make aſſurance ar the coſts, 
8&c. how to be performed, whar ſhall be per- 
formance, and who ſhall bear the change and 
coſt : ice tit. Condition. * 

For what time damages ſhall be recovered, 
in a writ purchaſed by journies accounts, b, 
6. IO; 


Ll 


Darrein Pzeſentment. 

Tom of the wric of Darrein preſentment, 
48 149, | 
Where an Infant ſhall have affiſe of Darrein 
preſentment, notwithſtanding uſur 


ring his nonage, or not, b.6. 50. 


pation du- 


3p < 


Where the wife ſhall have affiſe of Darrein 


rt. Statutes, Weſl.2, | 
preſentment, and what 
t- Ne Impedit, and 
ſife of Darrein preſentment withſtand- | 
ing uſurpaion had, where, "what not, 
b;6.50-{ee tir. Stat. W.2.c.s. theres” / 


What day ſhall be given jn- AE 
rem.preſeritmenr ; fee tit. Day and Statutes, 
Marlbr, c.12. Az 240 

"Where prote&ion ſhall nor be allowed 
Darrein preſentmenr': ſee ProteRion. * ' 
' Where a man ſhall have - Darrein. preſent-. 
ment; or N. Impedit,, though he had nor the 
Jaſt' preſentment, bur- uſurpations were?fee | 


{Rf + Day" ©: fr its 

- How'day ſhall be accounted and where, and 
to what purpoſes the day ſhall be divided in-- 
ro-hours, or nor, b. 1:96:1602.106-174: b; $2. | 
P- COTE b.10.129,128,129.'fee tit. Ex=| 

of 9654199 VI322 G5 ,74537%G DS -* «Db 
' Whete,' and to/ what intents the whiole 


in 
>; 


Dean and Chapter without the B 
confirmation, ſhall be { 
'ceſſor, or not : ſee tit. Abbor, & Confirmation. 


er, or Biſhop, - ſhall be void in 


'the death of: the predeceſſor, what not : ſee 


and how they are.founded and incorporate : 


| rent, where, &c.he ſhall ſay, ſeiſcd in righe of 


 Dean* and Chapter, ſhall ba,good : ſee tit. 
ON. ; I . ; = "3 #4 . 


Where day. of grace ſhall. not be. given 
againſt a Peer of the Realm, b. 9.49. ſee tit, 
Baron, and Baroneſs. 

Where another then the common day may 
be given by aſſent of the parcies ; ſee tit, Al- 
ſenr, and office of the Court, 

Where, and to what time the 40 days ſhall 
be accounted, for the attendance of him who 
ought todo Eſcuage : ſee wt. Eſcuage. 

Where no day ſhall be given to the inqueſt, 
bur they ſhall be wholly diſcharged : ſee tit. 
Enqueſt. : 

Where a deed ſhall be good without date 
of the day, and where a man may ſay, it was 
delivered another day, then that on which it 
bears gate : ſee tit. Deeds. 

Where iſſue ſhall be taken and joyned up- 
on the day-; ſeEtir. Iflues joyned. 

Where the defend. ſhall not be amerced 
becauſe he came at the firſt day ; ſee nt, 

Amercement. 

Where a condition to be performed at one 
day, may be performed at that, or another : 
ſee tir. Condition. 

How a condition ſhall be performed, where 
no day is expreſſed : ſee tir. Conditions. 

How many days ſhall be allowed to pur- 
chaſe a writ by journies accounts: ſee tit. 
Journies Accounts, 

+ Where a&ion of debt lies not for mony to 
be paid at ſeveral days, until all the days in- 
curred, and cont. ſee tit. Debr, Obligation, 
and Recogniſance. 

Where a releaſe of a thing before the da 
it is due, is good, and will bar in aftiona 
ter, &c, ſee tit. Releaſes, 

Where a man ſhall be received to anſwer 
and » Where he hasnor-day in Court ; 
ſee tit. Reſponder, Aﬀſent and Voucher. 


Where Dean and Chapter have ſeveral in- 
heritances, and pofl. and one may have a&1- 
on againſt the others : ſee tit. Abbot, &c. 

Where a leaſe, grant, or &c. by aDean, or 
p, or his 
d againſt the ſuc- 


+ 


| 


.." Where a leaſe by Dean, or Dean and Chap- 

the very fat 

by death, or not, but ſhall be made good by 

gry fee tit. Leafes and Acceptance. 
: > 


a Dean, or Dean and Chapter, ſhall have after 


tir-Abbor,Chattels,Executors,& Corporations. 

Of appropriation 'of a Church 'to a Dean 
and Chaprer, how it 6 ora o 
good. : ſee tir. Appropriation. - Cþ 


Rions of a-Dean, and how they ſhall be 


made: - ſee tit. EleRion; _. 
Chapter, &c. 


"The foundation of a Dean: 


ſee tir. Corporation, Grant of the King, and 
Founders. 7 8b G8 
The form of pleading;in alled 


.” 


ging ſcifin of 


Deanery, or. &c. ce rit. Corporation, and 
| Where® writ of proces ſhall be dire&ted, 
and awarded to-a'Dean and Chapter, in the 
vacaney of | the See of the Biſhop, or-not: ſee 

ified by:the 


b 


tit. 'writro the Biſhop and/Ordi 
Where excommunication 


Excommunicati x L245 1 
here ateaſe*f6r:years is void@pſv fatto, 


term-ſhall be accounted but as one day, ' 
71-b.5-2. P. 74-76: b. 8.15794 ſee tit Amend: 
wk Depart-1n deſpight; Fc. Retraxit, non 


_Whar day ſhall be given-itt-@. 1mpedit; or! 
Darteit/preſenement, b $2% an Fo 21 
Where. there ought ro be fifteen days be- 
twixr- the'teſte, and return of the writ,” or 
not, b.g.118, - - 
Where day ſhall be given to the parties by 
the roll, b.11.40, > + 


= 


| 


| by death of the leflor- or 'no, or by othe 


”y 


means, or-nor, but voidable by-entry, b.1.5 1. 
134-139-I 53,154 b:2.77.b.g.60465.Þ 4+23,24s 
b-5-2-P-3-b-7,8:{etit. Leaſes and Acceprance. 
Ent. Congeab.'attd Condition, /?('--/ - 
Where diſcontinuance of: proces:is/by de-| 
miſe, or deati.of the Ring, b.9.29,30- feerir. 


Diſcontinudnee of and: 
C:17+ Reattachmentand Refammons:: 


F 


E215T Y 
be. di(- 


| 


have an heir in his life 
6 tit. Heir. 2+ 


Where the whole writ abat 
death of one of the tenants or 
5+2« P-I8, 

Where death of 
abares 1t, b.9.29,30. 
; Where judgment ſhall be given, anq 
notwithſtanding the plainr. or demang. 
nant or defendant, be dead at thetime of the 
judgement, b.1. 102.106, ſeetit. Judgment 

Where falſifying of recovery is, becauſe 
the tenant or defendant in the a&jon, \v4- 
dead at the time of the judgment given ; foe 
tit. Falf, of recovery. 

Where iſſue ſhall be taken upon deſcent 
and dying ſeiſed : ſee tir. Iſſues joyned, * 

Where a writ of eſcheat lies, yet the tenanc 
dies not ſeiſed : ſee tit. Eſchear, 

. Where tenant in mortdanceſtor upon plez 
in bar, ought to traverſe, the dying ſcilgd, or 
not : ſee tir* Mortdanceſter, : 

Where, and what dying ſeiſed is ſufficient 
to maintain an dfliſe of mortdanceſtor, wha 
not : ſee tit. Mortdanceſtor. 

_ Where lie that has right may enter, nor. 
withſtanding death, and dying (ciſed : ſee tit, 
Ent. conge. ; 

W hat 1s ſufficient dying ſeiſed of the bro. 
ther to make the ſiſter of the whole blood heir 
and rebutte, the brother of the half blood : 
ſee tit. Diſcent. 

Where a writ ſhall be purchaſed by journies 
accounts upon death, or not : ſee tir, Jour- 
nies accounts. 

Where no execution ſhall be againſt the 
heir or executor out of judgment, after death 
of the party : ſee tit. Execution, * 
Where attornment is:good, notwithſtand- 
ing the death of the grantor, or grantee: ſee 
tit, Arttornment. | 

Where the Heir ſhall have and maintain an 
ation after the death of his anceſtor, or not : 
ſee tir. Heir. 

Where the executor ſhall have and main- 
tain an a&on after the death of his Teſtator, 
or not : ſee tit. Executor. 
Where the death of a man is not Homicide: 
ſee tit. Corone. | 
_ Where the dagth of a man is murder. ſee 
uit. Corone. 

. Where a woman ſhall have an appeal of 
death, and of the death of whom : fee tir.Ap- 


eS not for the 
defendants, b, 


a ſtranger to the Writ 


good, 
Or tea 


and what chattels the-ſucceſſor of |peals. 


A l of death, &c. by the heir, and who 


ſhall be ſaid heir, to have an appeal : ſee tir. | 
Appeals. *' "en ; 
- Within what time appeals of death ought 
ro be'begun, &c. ſee tit. Appeals, J 
Where dying ſeiſed of a baſtard, makes his ; 
fon or heir, and what is ſufficient - 
dying (ei{ſed, what nor : ſee ric. Baſtardy, * { 
Where divorce be after the death of a 
the parties, and of what effe& itſhall be. ſee b 
tit..Baſtardy, and Divorce. | 
Where acondirion upon a ne of rent, ar 1 
&c. that if the granree dies, his heir within bo 
age, the rent ſhall ceaſe, izgood ; ſce tir, Con- " Þ 
dition. : b, 
Where, and what ,chattels, debts, or &c. 
coming toi the huſband by. marriage, or &c; to 
the wife ſhall have after the death of her huſ- til 
band, what not; ſee tir. Baron and Ferre. - b. 
Where,and what chartels* or &c. coming 
to the huſband by intermarriage, ſhall he have In, 
'afrer the dearh* of the wife; ſee tir, Baron Be 
Where, and what chattels executors ſhall by 
have after thedeath gf their Teſtator, what by 
not ;4*bur rhe heir ſhall haye+-ſee tit. Chats $9) 


tels, Exequtors; and Heir, © © * ERS 2 
Where a man ſhall be 'excuſed, becauſe UNTEE. 
had'no notice- of the death-of' a ſiranger bY 
whom he claims, &c. ſee tir. Notice. | 
Where;-and to-what intents a may: May 
time, -t0 wha 00 ; (ce 


| *: n- 
not: ſee 


Where -mainpriſe in-a 
charged'by demiſe and deat 
11-38. (ce tit, Mainpriſe, 


h of the King, b. 


tit, Severance. 


Deccies 


s 


* 


The Table. 


Decites tantum., 

Count in Decies tantum, b 8.35,37+ 

What verdi& ſhall be good 1n Deczes tan- 
tum. b.10.116. 

Where Deczes tantum ſhall be an ation po- 
pular, when an a&jon particular to the party 
who ſues, &c. ſee Aion popular. _ 

Bar in Decies tantum, and where the =—_ 
Charter ſhall bar the party, or contr. ſee tir, 
Aion popular, and Charter of the King. 

Decrees. 
How decrees in the Court of Chancery, 


or Exchequer-chamber, ſhall bind, ſee tir, 
Courts. 
Deeds. ; 

What writing ſhall be good and ſufficient 
to make a deed, and where it ſhall be void, 
and ſuſpicious by razure, interl1ning a new 
writing. b.g.2. P.23-119. b.10.92. b.11-27. 
ſee tir. Obligation. 

Where a decd without date ſhall be good, 
and if the date is falſe, or impoſſible, and how 
a man ſhall rake benefit of it by way of Count, 
or &c. 5.2.5. HE T6” 

Where, and what ſhall be ſufficient deli- 
yery of a deed, what not, b.3-20.35. ; 

Where aaman ſhall ſay the deed was delt- 
vered another day, then on that which -1r 
bears date. b.2.4,5. b.$-2.P. 117. : 

Where a deed ſhall have two deliveries, 
&c. b. 2.9. b.3.26.35. b.g.7 584-119. b.9.137. 

Where a deed may be delivered as an el- 
crow to be delivered over, and where it ſhall 
be good by the firſt delivery without another, 
or not. b.3.26.35. b:5.2.P.7 5+84-119.b:9.137» 
ſee tit. Debr. 

How, and to what time deeds ſhall have re-' 


grant of the King. 


Corporation, and Monſtrance of deeds. 


out deed, or not. fee Dower. 


med, and in truth he have another name, 
or not. b.10.57.107. 122, 123-125. ſee tit. 
Miſnaming. 

Where a man in pleading may ſay not his 
deed generally, or plead rhe ſpecial matter, 
and conclude, and ſo not his deed. b.2.3:435+ 
7,3,5+ b.3-26.59- b.$.2.P.23-119. b.9.137- 

Where the words (if 1t happen) or other 
words of condition in a deed, ſhall be good, 
and change the eſtate limited by the premiſes 
or not. ſee Condition, Repugnant, and Tail, 

Where warranty in a deed, ſhall neicher 
amend, nor inlarge the eſtate given by the 
premiſes. ſee tit. War. 

Where a deed made before time of memo- 
ry ſhall be good, 8c. or not. ſee tit. Trial,and 


What ſhalf be good evidence npon iſſue,nort 
his deed. fee tit. Evidence, 

Where command by word without a deed 
ſhall be good or not. ſee tit. Commandment, 


Where licence by words without deed, 
ſhall be good. ſee tir. Licence. 

Where partition without deed ſhall be good, 
and reſervation of Tent upon partition, for 
equality of partition without deed ſhall be 
good, lee tir. Partion. | 

Where gfſignment of dower, of aſſent of 
the father, mother, or &c. ſhall be good with- 


Where feoftment of lands ſhall be good, 
rhough the lands be out of view, ſee tit. Fe- 
offment. 

Where exchange ſhall be: good withour 
deed. ſee tit. Exchange. 

Where a man ſhall plead in bar in a&ion 


Where the delivery of a deed ſhall be coun- 
rermanded. ſee tir. Count. 

Certain rules and obſervations for conſtru- 
Rion of deeds. b.1.95;100. b.2-34.54.9 1. bag. » 
31. b.5.2.p.7,8-28.56. b.6.33.35.54. b.7.23« 
42. b.8.94-145-154. b.9.47,48.52,53. (ce tit. 
Entendment and Aſſurances, 


Defamation. e 

Where aRion of tlie caſe lies and ſhall be 
maintained upon defamation, and upon what 
words, where, and upon what not. fee tit. 
Atgtion of the caſe, and Stat.2. R 2:c.5. _ 

Where prohibirionlies,and ſhall be granted 
upon a ſuit in Court-chriſtian, for defamation 
and ſlander, or not. ſee tit. Prohibitian. 

Of a&ions for flander of Peers, and the ex- 
poſition of the Statutes which concern it, ſee 
tit. Action upon Statutes. W.i.c.33- and 2 RI 
2:C.5. there. 5c 

Default and Appearance. 

Where the default of one def. is the de- 
_ of both, or of all, or nor. b.g.2. p.75. bs 
«25s wits 596 SE: 

Where a a&ion againſt r uſband and 
wife, the default of the wife thall be the de- 
faulr of the huſband, or not. b.5:2.'p.7 5. fee 
tit. Baron and teme. os HY 

Where in a&ion againſt executors, the de- 
fault of one ſhall be the default of both, or all. 
ſee _ Executors.,  —_ : "yp 2 Ks 

Where an executor may appear freely with- 
our proces, and plead. Þ.6.6 - need 

Where the vouchee may appear gratis, and | | 
be received to enter in the warranty, 4 
counterplea the lieu, of not. ſee tir. Voucher, 

Of appearance by attortiy, and where, and 
in what caſes the Dlainriff or defendatit may 


appear by attorny. ſee tir. Attorny. © _ 
FR default ſhall be in Jepicing in de- 
ſpighr of the Court, and what ſhall be depart- 
-1ng mdeſpight of the Court. ſee tit. Departing 
leſpight of the Courr. TREES 250 rock 
Where judgment final ſhall be giveti in 4 
writ of right upon default of, the tenant, of 


of debt upon an obligation, matter in deed, 
againſt ſpecialty without ſhewing a deed, and 
what matter. fee tit. Debr, and Audita quer, 
Where a deed belongs to the heir, 'where 
to the Executors and Land-renant. ee tit. 
Charters and Detinue. - ir 
Where - more or lefs paſſes by the deed of 
feoffment then is compriſed inthe deed, and 


i 


lation by their delivery, to what nor. b.2.5. 
b.3.26.35.36. b.g.2.p.75.8 3. ſee tit. Coun- 
termand.. - - 

Where a deed ſhall become void by break- 
ing the Seal, or raſure, &c. b.g.2.P-23-119.ſce 
tit. Debt and Obligation. 

Where the ſeal of a deed ſhall be good and 


ſufficienk, and the ſcaling of many by one ſeal "a7 Wh RE 
: - : had upon default,or ren- 


. words In teſtimony of which, b. 2.4.5. 


ſha}l make it the deed of all. b.2.3. b.g-2.p.23. 
Where the deed ſhall be good without the 


Where, how, and when a man illiterate 
ſhall be bound to deliver a decd, and obliged 
by it. b.2,3.9. | 

Where a deed ſhall be void for the uncer- 
tainty, and becauſe it wants entendment. b.x, 
85. b.g 2.p.121.b.8.5515 5,156. fee tit. Ob- 
gation, | 

Where a deed ſhall be void, for falſe and 
incongruous Latine, or not. b..2.P.121. bg. 
47,48. b 10.133. ſeegit. Falſe Latine, 

Where a deed ſhall be void-in-part, and 
ſtand in'part, 'or void againſt one, and good 


where the whole by the livery, and not by. 


good, and without ir the deed is not good,&c.! re a WI | | 
{ce tit. Gran , Grants of the Ring,and Eſtop-| ry by default. fee tit; Diſceir; © - | 


pel. 
way of feoffment, grant, releafe or confirma- 
tion at his choice, and'by what words withio 
a deed. ſee tit, Ele&ion. | Ts 


out ſpeaking of the condition, where the deed 
is conditional, 


deed indented, and where a ſtranger ſhall 


Where recitat in the deed ſhall make it. 
Where a man ſhalt rake avail of a deed, by 


Where a 'Count-ſimple, upon 2 deed with- 


ood, or not, ſee tit. Count. 
Where cſtoppel ſhall be by deed poll, or 


and the whole' marter corfcerning it. 
Retraxit. PRE 20-og  A OS 


youchee. -ſee tir. Right... = 
Where a Recovery 
der ſhall be falfified, 
Falfifyir ODT: SEN Ee 
, Where 2 writ cf diſceit lies ypon d recove- - 


and by whom. ſee tit; 


Cn 


" Where a Quod ri diforceat lies not upon; 

recovery by default, and itt whar writs, of 

what contr. ce GENES deforceat.' OG 
Where reſceir ſhalf be granted to a wife up- 


on defaulc of her huſband, or to him in re- 
verfion.upon default, or &c, 
or to the leſſee for years, or &c. uporidef. of 


renanrfor life; + 
:. of renanr iti fee, or &c. fee tir. Keſceit. .. 


4 


Of Retraxit upon” default of the plaintiff, 


eſtop the parties, or privies tothe deed, 'and 
contr.ſce tit. Eſtoppel. | 
Of deeds inrolled, and the whiole matter 
concerning them. ſee tit. Enrollment. 
Of a deed of obligation, andthe matter con- 
certiing it. ſee tit. Obligation. _ _ 
' Of deeds of releaſes. ſee tit. Releaſes, = 
Of deeds of confirmation. ſee tit. Confir- 


on anorher. b.g.2. P.23-119e b.10.86,87. 
(11-27, 

Where the Habzndum in deeds ſhall be good, 

. where void, and where the eſtate in the pre- 

- Miſes of a deed ſhall be changed, abridged;or 

; inlarged by it. b 2.23.52455- b.g.2.P-7,8-94- 
b.6.36. b.8.56.93.154 b.9.47» ; 

. Where a deed made to one, and delivered 


Where execution ſhall ' be -awarded upon; 
default, after N;bifreturned, 4upon' the firſt 
Scire facias, or not; ſee tit. Execution.. 
Where the defend: in Premunire :ſhalf be 

| artainted, and Judgment given againſt hint 
upoti default, or nor. ſee tit. Pramunire.® <= 
Aﬀfiſe awarded upon default, aid the 6on- 


, to another to his uſe, ſhall not be ſaid a deed, | mation.  _ 6 | | _. | ſequence of ir. fee tit; Aﬀiſe;, 75.2. 459 +7» 
R fill he to whoſe uſe agree, or diſagree, b.3z.26. | Of deeds which concerfi warranty. ſee tit. | . Writ of waſt awarded upo fr*t0 0s 
| b.g.2.p.119. ſee rir. Agreement, Warranty, Warr. of Charters, Counterplea of | quire of waſt, and the confequence'o- it. - ſee 
B _ Where, and what deed ſhall be ſaid a deed | Warranty, and of Youchygr, and Voucher. tit. Waſt, cared: ard bt es Ap 
e Indented, what not. b.$.2.p.20. ſee tit. Enz| Of deeds of defeaſance. ſee tir. Def. Where, and whar day rhe jurors ſhaft 'be 
o denture, Whete a joint deed made by two or more, | demanded and amerced if they tmake defarile.” 


| may become ſeveral by words ſubſequent, or 
by a deed made to another, and have an eſtate | not., ſes tit, Expoſition, Grants, and Annuity. 
| by ir, and how or not, b.1.127. b.s.2. p.71.| , Where a man ſhall.take avail of a deed, | 
8 91-117. ber Td O98 | without ſhewing ir. ſee tit. Monfſtr. of Deeds. | leaſe to diſcharge Debts, Covenants, arc. 
2 Where, and when a deed ſhall be con- | Where a deed fhall; be ayoided by dureſle. | and ſhalf be pleaded in bar to avoid cir-- 
= demned or cancelled, b.5.2. p.74,75- b.6.45. | ſee tir. Dureſſe, BE : cuir of a&ion. b, 1; 113. ſee tit; Cifchit of 
; | Where a deed pleaded ſhall remain in the | Whiere a deed ſhall be avoided by infancy. |aFion. _ EEE i 
Court, and where it ſhall be delivered again | ſee tit. Enfant 8& Corporat, ''.' | * White a defeaſatice ſhall avail as # conditi- 
tothe party. b.$.2.p.74,75- b.5:45. ' Where 4 deed ſhall be ay9ided' becauſe off on to ayoid an eftare inlands. b. 2. 71, 74 
. Where the deputy of an office cannot. be | unſound memory, by. what. perſon, and *by bas: A += 2 inane 0: | Toa 
withour deed. b.9.51. ' +. | what hot. ſee Dun non compos mentis,and 1deor. | ' Where the def; fer Execution (hall avoid. 


ſce tit. Artercement and Demand. | +7 


Where a ſtranger'to a deed ſhall take avail 
p nce. b LI Larne © op. 
- Where a defeaſance ſhall avail as - a 'rt- 


——— 


he Where a _man may plead a feoffment, grant, | Where a deed ſhall be avoided becauſe of | execution,” AMT Ireruce and Recognifance 
| releaſe, confirmacion, or &c. ' by the name Coyerr, ſee tit. Bar. & Femme.” | | ach; #6 b:6.123; 24 


"Fw c . oport Which) 
compriſed in the deed, though he be miſna- ; 45 2 
Where 


The T able. 


— — 


Where a defeaſance, releaſe, or &c. made 
by the head of a corporation only, ſhall bar 
the ſucceſior and whole corporation for ever. 
ſee tic. Corporation, and Abbor. 

Where a ſtranger to the deed of defea- 
ſance, ſhall have avail by ir, and plead it : ſce 
tir. Deeds. 

Where a defeaſance, or other matter may 
be pleaded in bar, by force of a deed, with- 
out ſhewing it or not: ſee tit. Monſtr, of 
deeds. 

Degrees. | 

Where entry ſhall make a degree, to have 
a writ of Entry in the pr, or per & cuz, or 
not : ſee tit. Entry. 

Where, and wha releaſe ſhall make a de- 
grce, &c. and he to whom the releaſe 15 made, 
be ſuppoſed in the per, by him who releaſed, 
or not : ſee tir, Releaſe. 

Telap. : 

Where judgment may be delaied and re 
ſpited by diſcretion of the* Court : fee tit. 
Office of Courts, and Judgment. 

Where the Juſtices ought not to delay 
juſtice to the fubjes, neither for the privy 
ſeal, nor other ſeals of the King : ſee tir. 
Statntes, 2 E. 3. & 20 E.z. and Suprrſedeas. 

How, and 1n what manner Homage to be 
made by the heir upon livery, may be reſp1- 
ted : ſee tit. Livery. Eo 

Where it ſhall be in the diſcretion of the 
Juſtices, to ſtay reſtitution, upon forcible en- 
ay and traverſ, tend. &c. fee tir, Forcible en- 


try. ; 
Where is delay forage, and a plea de- 
wurcing : ſee tir. Ape. : ; 
Where delay ſhall te for Eſſoine : ſee tit. 
Eſtoine, :. a. > 
Where delay ſhall be. for reſceit: ſee tit. 
Reſceir, X 
Where delay ſhall be for proteQton : ſee 


k 


Where a demand by precipe quod reddat,or 


ſaucies, b.6.47. | 

Where a demand by precipe quod reddat, 
ſhall be of a moity, 3,4- part, or &c. b.3.1. ſee 
tit. Dower, and Ayowl. 

Where a demand by precipe quod reddat, 
ſhall be of offices and how, &c. b.8.49. ſee tit. 
Afiſe and Plainr. 

Where one joynt-demand by precipe quod 
reddat, or plaint in Afſiſe, ſhall be of many 
things of ſeveral natures, or not, b. 8.47. ſee 
tit. Writ, 

How a demand by precipe quod readat, or 
plaint 1o Affiſe, ſhall be of rents, or &c. iſſu- 
Ing out of Jands in two Connties, b. 4.4. b.7.3- 
ſee rit. Writ, and Affiſe, 

Where, and againſt whom a demand by 
precipe quod reddat lies nor, but a Nuod permit- 
tat, b. 5.2. P- 101. b. 8.46,47, b. 9.55, ſee tit, 
Qu0d permittat. 

Where reentry for a condition broken up- 
on a leaſe for years, or &c. reſerving rent,ſhall 
not be good withour demand by the leſſor, or 
his grantee, and where, and how tobe done, 
and what demand ſhall bi good, and efte&ual, 
what not, b. 1.139. b. 2.31. b. 4.72,73- be. 5.2. 
I13,114-56. be7.28. b. 10.129. (ce tit, Condi- 
tion and entry congeab, 

Where the Sheriff after requeſt to enter an 
houſe to make execution, or &c. may break 
the houſe, &c. and not before demand made, 
b.g.2.P.92493- _ : 

Where a condition is not to be performed, 
without a requeſt to him that is to perform it, 
and what ſhall be ſufficient, what not : ſee 
tit, Conditions, | 

Where iſlue ſhall be taken, and joined up- 
on .requeſt, b. 5.2. Þ. 25. b. 7-28. ſee tit. Re- 
queſt, and Tender. _ 

Where a demand by. precipe quod reddat 


cit. Prorefion. ; 
Where dclay ſhall be for writ of erfor : ſee 
tit..Error. 
Where delay ſhall 
Atcatnt. 
Demands and demandable, 
See tit. Requeſt. _ 
Double in deed and law, b.8.153,154- 
The order to be obſerved in demands, by: 


be for attaint : ſee rit. 


recipe quod reddat, or &c. and where a whit 
or plaint ſhall nor abate for want of form, ,or 
cont. b.3.31- b 4-39.87. b.11-55-82. 


Where precipe quod reddat, lies of a Knights 


plaint in Afſiſe which. demands 


ſhall be of eſtovers, and how : ſee tit. Aſſiſe, 
and Common. 
Where a demand by precipe quod reddat 


ſhall be of a way, and where irtlies, or nov} 8 


ſee tir. Aſſiſe, and Way. 
Where Ceſſavit, nor other precipe quod red- 
dat lies not of Homage, or Fealty : ſee tir. 


1 Ceſſavit, and Homage. ... ” 
by{.. Where a demand by precipe quod reddat, 
or plaint inaffiſe ſhall be by hg ordalwith 


purtenances)or not. ſcent, Aſſ.&Plainr, 
ere a demand by precipe quod reddat, or 
or compre- 


nk 


| 


plaint in afliſe ſhall be of ſo many actes of| iſſue ſhall not be tried, nor 


— — 
— 


part or def, the : 


? proce 
againſt the 1nqueſt,until the Ge 


ſed , b. I. 34. b. 10. g9. ſee tit, Ty; 
m_ one Sr ro ein 

other muſt joyn in the demur 

_— b.g.2, ped mn ns 

Where repleading ſhall-not be | 
murrer, where after demurrer. 3.0m _ 
Upon evidence and the form of it, þ, 5 2 
P-104: p 

Where demurrer upon aid, 
of aid,” ſhall be peremptory, 
P. ITT 

Where demur upon writ or bill, 
a writ, or &c. ſhall be peremptor 
b.10.136, 

Where upon demurrer, becauſe the other 
party ſhews no ſpecialty,it ſhall be peremprto- 
ry, or not, b.10.88. 

Where upon demurrer, the cauſes of de. 
mvr. muſt be ſhewn, or not, b.3.57. b. $.2, P. 
74-p-10.88.95.(ee tic. Statutes, 27 Eliz, C.s, 

Where the King ſhall have the Prerogative, 
to Joyn the demurrer and take iſſue, and cont, 
ſee rit. Prerogative. 

Where a bad plea ſhall be made 
demurrer or replication of the bh 
Or not : ſee tir. Pleas. 

Where judgment ſhall be to the tenant or 
defend. Anſwer over. b.88.95. 

Deodands, 

Where death of a man js by caſualty, upon 
which ſhall be Deodand, and what ſhall be 
forfeited as Deodand, what not, b. $42. p. 101. 
ſee tit. Corone, 

Not to be claimed by preſcription, b. 5.2, 
[P 110. ſee tit. Preſcription. 

_ Claimed by grant of the King, b. 1. $o. ſee 
tit. Grant of the King. 
.The Franchiſe cxcioguiſhed by ſeifin of the 
King : ſee tir, Extinguiſhmenr. 
Depart. in deſpight of the Court. 
Ever of the part of the tenant or defend, h, 


and iſſue joyned for the other 


or counterplea 
or not, b, 9:2 


Or pleato 
Y, OT nor, 


good by 
er party, 


. 59s 
Ever where the tenant or def. makes de- 

fault, the ſame term or day in which he once 
appeared, b. 1.9.57.72.92.81. b. 2.12, b. 3.54. 
56, b.8 +$8,59, 

Form of entry,of departure in deſpight of 
the Court, b.8.s $62. 

Not to be by Attorny, b, 8.58. ſee tit. At- 
torny, 


Dentzen, 


fee, and how, b.g.124. 

. © Where ademand by 

lies nor againſt the King, b. 455+ 

tir. Petition, and Prerogative. _ 1 

> Where a precipe quod reddat lies of a meſ- 
ſaage, or houſe, and where. they. ſhall be re- 
covered by demand of land; b.4.879.. __. 

- Where a-precipe quod reddat,. or. plainr in! 
afſiſe-ſhall be, of a Will, b.q-85..ſce tit. Aſſife 

and Dower.- - 

. Where. a;frecipe q 

" tithes, he. 44+25+. ſee tits; 

2H. coor, ihe: <1} $208 tO 3:84 ; IF 

, Where.a precipe. quod, reddat lies of an ad- 

vowſon, or not, b.1.56-91, b.2.74+b5+2.:P:4> 


48- Geeks argon, 2.4 ky 5 OO 

- Where aprecipt 190d redgat lies. of land, 
and what things arc included wid tall be Ie: 
cov - by demands of it, -4-87- nor | w# 

. — pracipe quod Yeddat .lies of 2 Man- 
nor, and where a forſpriſe needs 1n1t, or not, 
b. $* 24 P. Il b. I 1:47-49-lcetit, Rgnor and 
writ. 7 Sato ah; 

Where-a precipe quod reddat hes of wood, 
and how the demand ſhall be, b.z.87. b.149, 


recipe quod reddat, 


precipe uod reddat 
TE CE 7 ſee 


uod. reddat lies not of 
Tithes, and;Starutes, 


ſee rit, Woods and Afſiſe., . 
Where a demand by prec 


ſhall be mainrained-againſt him. in reverſion, 
gpon an eſtate for.life, or nor, b.8.151, __ __ 
Where a precipe quod reddat hes apainſtleſ- ...:The f 
ſee far years,or Gardian,b,6.9. ſce tit. Dower. |, 
Where. a demand by-precipe quod reddat, | 
ſha!l be in the disjundve, Is 
40: b.6.35. b.10.127, I28. 


b.2.37+ +$+2+P 22, f 


hends one thing twice, or.. one thing iſſuing 
our of another ſhall not be good, _ but abate : 
ſce tit. Writ. | 
. Of dower, and 


'of 'whay things, and da- 


mand of dower : ſce tit. Damages, &. Dower. 
Where, and what -day jurors ſhall be de- 


manded and amerced if they appear not, and 
| where they ſhall -be demanded NPOg pain: 
ſee Amercement. Fine to the .and Pain, 


. Departure in deſpight of the Court ſhall be, 
where _ Ke ndant ap nul, the ome 
rerm in which. he once appeared. u &- 
mand : ſee tit. Deparrt. in deſpight. O90. 
Where a man ſhall not--be non-ſuited the 
ſame term. being demanded, becauſe he has 
once appeared, but barred by 4 Retraxit:; ſee 
rit. Non-ſuit, and &girazit. 
Where denying Rent demanded is diſſeifin 
of rent, and of what rents, and what not : 
ſee tit. Diſſeifin..__, ___ 05 4a 
Where the Lord after tender, and refuſal 
f Homage, cannor. diſtrein after, without 
We... alt, 


_— 


++ 
? 


mages, ſhall not-be recovered, without de- 


Whence calledDenizen þb.7.18.Calvins caſe, 
What grant of the, King ſhall be ſufficient 
to make adenizen, what not, b.z.2. P. 52:56 
b.7. b. 18.22.25. Calvizs caſe. : 
Grant of the King tom common perſcn, to 
make an aljen Denizen, not good, b.7.25. ſee 
tit. Grant of the King. | Re: 
Departure 1n pleading, where, and what 1t 
is, or not, b.3.57. | 
Depoſition ; ſee tit. Deprivation. 
Dep:ivation, . 
The form of pleading, depofirion, depri- 
vation, reſignation, profeſſion, or Darreign- 
ment, b.5.3.6. b.7.43. ES 
WRT age what ſhall be cauſes ſufficient 
of depofition, or deprivation, of an Abbot, 


5 
[u 
Biſhop, Vicar, Parſon, Prebend,. or &c.. what 
not. b.g.2. p. 58.102. b.11-98. b. 549. 

Where a Church ſhall be void without ſen- 
gence of deprivation, and where not, Þ. 4-75, 
q 76,79+90- b. 6.40-29.61. ſee tit. N- Imped. or, 
| Pref: ro a Church. Al > 
| ood and valid, 


hat deprivation ſhall be 
" I02, I I-99» 
| relate, to what time 


- 
pet 


; 
J 


o 
new. requeſt :. ſee.tir, Hom n 
| murrer, 
t things and matters 


© Where, and what things ind i 
- } hs $ CON CHCA Oy. Qurret-. no awW,. *; 
REES #437 I, b. 5.59, 104+ Þ.7-17. b.8.93, b. 
IIO.D.FO- $7 :: . 1 Py En IO 
Ih .of { SET dennurker "ak of 'what 
demurring ſhall have advan- 
: b. 10-88.92.94:97« b. 3:57+ 
El.12. 
aef.| 


4 < « 
” 78 
' ) j 


whatnot; b.s: 334. b.2, 

How deprivation ſha 
and purpoſes, h.s.2. p.102. 

Trial of deprivation or reſignation, or &c- _ 
where by the Biſhop, where by the Country, 
b.7.43. fee tit. Trial, Ge EY 
| Where notice ſhall be given by the ordina- 
ry to the Patron, upon avoidance of 4 
Church by deprivation, or &c. ſce tit.Notice- 


* a 


Hewes writ ſhall abate for profeſſion, E: 
00g; depriad . or not : ſee tit- 
Writ. Dy eprivation, or &c ſee 


re 


| The T ble. 


| — —_— 


Where deprivation hanging an Appeal by 
the party, 15 not of any validity'1n law.ſee tir. 
Appeals. : 

Trial of profeſſion, or the time of profeſſi- 
on, &c. where by the Ordinary, whete by the 
country. b.q.71. b. 9.31. ſeetir. Trial. 

Where aſliſe lies upon deprivation, fur 
whom, and for whom nor. ſee tit. Afſile. 

Deputy, ſec tit. Iſlignee. 

Where the grantee of an office may make a 

deputy or aſſignee, or not. b.1.24+ b.23. bg. 


* Where the Mafler or Lord ſhall be charged, 
and anſwer for the a& and offence of his ſer- 
vant or deputy. b.q-33. b.g.2.p.89. b-9.48,58. 
ſee tir, Charge. : 

Where action of the caſe lics againſt a She- 
riff, or his Baily, Deputy, &c. ſee tit, Action 
of the caſe, | ” 

Where a leaſe, feoffment, or &c. by a Bal- 
ly, Seneſchal, or other Deputy, ſhall be good 
or nor. ſee tit. Authority, and Leaſes. 

Where prote&ion, (474 moratur,thall be al- 
lowed the Deputy, or nor. ſee tit. Protedtion, 

Where an office ſhall be forferted by the a&, 
or negligence of a Deputy,or not. ſee tit. Fork, 

Where he that has licence' ro hunt or do 
another thing, may execute 1t by his Servants 
or Deputies. ſee tit. Licence, 

Where a deputy of an office cannot be 
without deed. ſee tir. Deeds. 


Deteiner, ſee tir. Reteiner; 


Debt. 

Where, and what ſhall be ſufficient matter 
to abate a wrir of debt upon an obligation or 
recogniſance, what not. b.$.2.P.23.36.119.20, 
21.91-103- 9.5 3: b.2,3-25.h.3.12,1 3.b.6.40. 

Form of the writ of debt,wheretn the D:bet 
and Detinet.and in the Detinet only,and againſt 
what perſons:b.g.2 p-31-36. b.8.159, ſee tit. 

»Exccutors. | 

Where and what ſhall be a ſufficient matter 
to abarea writ of debt brought by or againſt 
'Executors or Adminiſtrators, what fiot. b. 5.2. 

32-36. b.8.159.b.9.37.40- "FEA 
F Where a joint ns of debe may be ſued up- 
on ſeveral leaſes or contras. b.8.87. fee tit, 
Writ. 

Form of the writ of debt by or againſt a 
guardian, and where it ſhall be general, and 


_ the Count ſpecial, without naming him Guar- 


dian- in the writ. b.6.59. b.g.17. ſee tit. Writ, 
Where the writ of debt ſhall be general,and 
the Count-ſpecial. fee tit. Wrir. | 
Where attion of debt lies againſt the Ordi- 
nary, or his Executors, b.5.2.p.83. b.g.39. ſee 
zit. Ordinary. 
. * Count in debt upon a/leaſe for years, and 
what ſhall be good, what not. b.2.68.-b.3.22, 
23,24 b.g.112« b.10.127, 
| Form of the Count in Debt upon reteiner for 
ſalary, or for an Attorny. b.8.147. 
Where debt lies, and 1s mgintainable upon 
'Statute-Merchant, ſtaple, or Recognil. b.3.15. 
Where'debtlies,and is maintainable for par- 
cel of a debt, and the form of the Count. b.3. 
22. b.4.94- b.5:2:p.81. b.8.153.b.10.128. 
Where debt lies, and is maintainable for 
Telief, and for and againſt whom. b,3.66. -b.4. 
:49., ſee tit. RElief, | | 
Uponleaſe for years, and for and againſt 


-whom it lies, and is maintainable, for and. 


againſt whom not. -b.2.62. b.3.22,23,24- b.- 
'2.P:I12. ſee tit. Afﬀſignee and Arrerages,Rents, 
Remainder and Reverſion. 


Where huſband and wife ſhall join in debt: 


vpon'an' obligation or not; b.1o.1 165. ſee Ba- 


© *ron and Fernie, and joining in aRion. 


++ Debr againſt op, upon eſcape, or She- 
"Sheriff, and what ſhall be ſaid eſcape of a 
priſoner in execution, what nor. bi3244-52.67, 
68,69.71,75. b.$.2-p.86,87,83. b.8.142. bg. 


Sy. 


163.98. ſee tit. Authority, and Eſcape. 
-- Upon contra, and when ir lies,and againſt 


_"-whom, when, atid againſt whom not. b.3.22. 


d4-94- by: 2 P-8x,82,83. b.8.147. 


| Count in debt upon arrerages of annuity, 
| where the a&1on lies or nor. b.2.35. b.4:48,49. 
b.6.4 1+ b.7.39. ſee tit. Annuity, and Arrerages. 
Where debt lies againſt heirs, or the heir 
upon the obligation of the father, and. how 
; they ſhall be charged, and what lands pur in 
execution. b.2.25. b.3.13,14+ b.$.2. p.36. b.6. 
47-58. b.8.52. b.10.98. ſee tit. Aſſets, Heir, 
Execution, | 

Where after debt due,a man may demand it 
by debt, or another thing at his Ele&ion. b.4. 
37. ſeetit. Ele&ion, Demands, Annuity, and 
Plaints, | 

Where debr lies for debt payable at ſeveral 
days, before all the days incurred, or not. b, 
3-22. b.4.94- b.5-2.p.81. b.13-12.89. 

Where ir lies for a Taylor or other artifi- 
cer, form of the writ and Count. b.8.147. 

Where the ſucceſſors of Corporations ſhall 
have debt upon an obligation, of which not. b. 
4:65. ſee tit, Abbot, and Corporation. 

Where a&ion of debt lies for penalty for- 
feired upon breach of a Bilaw.. b.8.123, ſcerit. 
Bilaws. £ | 

Bar in debt upon contra&, and what ſhall 
be good, what not. b*'3.22. by4494+ b.5.4 3,445 
| 45+ ſee tir. Acquirtance, = 
; Bar in debtupon an obligation, that it was 
| delivered upon cqndition to be performed of 
the part of the obligee, which is nor perfor- 
med, and where it ſhall bar, or nor. b.9.137 
ſee tir, Deeds. | 

Bar in debt upon an obligation by acquit- | 
' tancend where, and what ſhall be good,and 
| the form of pleading it ; and where,and what 
| not. b.2.p.117. ſee tit. Acquittance. 

Bar in debt upon obligation by defeaſance, 
$:c. «b.1.113, {ce/tit. Defeaſance, and Circuit 
of Aion. 

Bar in debt upon obligation againſt the heir, 
what ſhall be good, what not. b. 5.2.p.36. b. 
6.47. ſee tit. Aſſets, and Heir. 

Where upon ſpecial matter pleaded in. bar, 
in debt upon obligation, the conclufion of 
the plea ſhall be, and ſo not his deed; or nor. 
b.2.4-9. be 3-26-59. b.5.2. P+33-119. b.9.137 
ſee tir. Deeds. 7 Wo 

| Bar in debt upon recogniſance, -or-Statute- 
Merchant or Staple. þ.3.15. ſce tit. Heig. 

Bar in a leaſe for years or at will, by deed; 
or without,and what fhall be' good, what nor. 
b. 1.6. b.3-22423,24-64565. b.5-2.p,81. b.6.7, 
44-45. ſee tit. Aﬀignee. b.1o 67.128. 49 

Bar in debr-upon recovery, &c. b.3.15. ſee 
tit. Scire ſacias. ' 

Where a&ion of debt lies for arrerages of 
rent reſerved upon a leaſe for years incurred 
before re-entry for the condirion hroken, or 


| ſurrender accepted. .þ.3.23.64. ſeetir. Arrer. 


Bar in debt ypon obligation for performing 
acondirion, and what is performance, what 
not, and by conſequence a bar or nor. ſee tit; 
Conditions. + © 

Bar in debt againſt Executors or Admini- 
ſtrators, and what ſhall be good, what not. 
ſee tit. Executors. : 

Bar in debt upon obligation, contra, or 


and where, ſee tit. Bar. T_ 

Bar in debt upon contra; orobligation by 
accepting an obligation for it, or by recovery 
at another time,or not. ſee tit. Extinguiſhment 
'and Contra. % 

Where debt lies by the grantee of a re- 


Attornment, . 
Where a writ of debt lies by or againſt an 
aſſignee, ſee tir. Aſſignee. 

, Where executors may have that a&tion of 
debt which their -teftator could not have. ſee 
tir. Executors, 


to.a common perſon. ſee tit. Thing in-a&tion, 

and Prerogat, 
Where the Kihgs Fermor may have a Nuo 

minxs, &e. ſee tit. Quo minus. © 

\ Bar in debt upon obligation-to avoid cir- 

cuit of a&ion, ſee tit. Circuit of Aion. 


— — 


&c. by, heretofore barred in another a@ion, |. 


verſion without attornment, or not, ſee tit. | | 
| 64-66. b.2.39. b.g.2.p.12.29. b.8.95,96. bb 
YA | G 


Where the-King may affign his debt over | 


Where a man way plead a defeaſance of ' 
other matter in bar in debt upon obligations 
or &c. without ſhewing a deed. ſee tit. Mon- 
&r. of Deeds. 

Where a man ſhall plead in bar in debt 
upon an obligation, or &c. matter in deed, 
againſt a ſpecialty withoue. ſhewing a deed, 
and what matter. b.1.3. b:383. b.4.84. | 

Bar in debt againſt a Gaoler,and what ſhall 
be good, what not. ſee tir. Eſcape,and Autho- 
ritY. ” 

Bar in debr upon obligation by ſatisfation; 
and what ſhall be farisfation, what not: fee 
tit. Execution upon Capiase., 

Bar th debt upon arrerages-of annuity,and _ 
where the Aion lies, where not. ſee tit. An- ' 
nuity and Arrerages. FEY: 

Where the plea in bar is not good without 
ſaying, now ready. ſee tit. Touts temps 

What verdi& ſhall be goodMidebr, 8c. and 
where verdi& at-large ſhall be good in this 
action, where, and whatnor, ſee tit. Verdi, 

Where iſſue ſhall be joined upon tender and 
refuſal in debt. ſee tir, Tender and Refuſal...” 

Where ſummons and ſeyerance ſhall be. iti 
a&ion of debt, or not. ſce tit. Severance.” 

What proces is in debt. ſee tit. Proces.  -. 

Where debt lies for amercemenr, 'ſee tir: 
Amercement. Wks | 7 OE 

Where debt lies by an infant upon contra& 
rn by him during his nonage: ſee tir. En- 
ant. EET 
Where an a&ion of debt lies, and ſhall be 
maintained upon an Indenrture, b.s.2.p.23: _ 

Where debt lies for an adminiſtration days. 
ring minority of an infant.ſce tit. Adminiftrar: 

Where debt ſhall be apportioned. fee' firs 
Apportionment. ant Sr. Bees ronglet 
Debt uponarrerages of account, and barin 
it, ſee tit. Accoutitg,and Releaſes. ' © 

\Detinue, ſee tit.. Chariers. '-'-/ 
| Where Charters belong to an hAr, and he 
ſhall have detinue for them b.1:2, ſee tits 
Charters. 5 OTA ws 

Where the Charters go. with the land, and 
he that has the land ſhall. have thetn 3 as the 
Feoffee, Lord by. eſchear, or &c; b. 12.3-b:11; 


50, ſee tit. Charters. .__-. 


; Judgment in writ of detinue, 
x 


Where, and what words in a Teftament of 
lands, &c. import-a fee-fimple, and to whar 
perſon, where, and:to whom nor. b. 1:8 5.105; 
55. b.3-20,2I-3t, b:g.2-P.6. b.5.16,17. b.8. 
96. b.10.57-. th | | 
Where and what words in a Teſtament im- 
port an cftare in fee tail, and to what perſon; - 
tome and to what not. b.1,66. -b.6.16,17s 

»9.128, L KC Thets E. . | 
wi] * and what words ina Teftament of 
lands, or &c. importan cftate for life; and to 
what perſon. 8c. b. I: 66. b. 6, 16, 17. bg. 
128, = 
Without limiting any eſtate, what eſtate 
paſſes. b.8.84,85 965. 7 fs 26. 
Of aterm 'of. years, or other chattet reak. 


47. ſee tit. Remazndet. TE ; 
.. Where the executor upon deviſe of a chat» 
tel ra him, ſhall have ele&ion to rake as execu- 
tor, or legatee, and where he ſhall have ic 1n 
one right or other ; and what a&, vor &c. ſhall 
be a declaration: of his ele&ion. b.2.37. b.8. 
94-96. b.10.g7- | ; 

. Where adeviſe of a chattel ſhall be void, 
b. 4.55. b8-94,95 
e of rents;: and where good, of not. 


b.3-33- b.8.84,2 bL 
k . | : 
K Deviſe 


The Table. | 


Deviſe of ſands by cuſtom before the fta- | 
tures, where good, or not, b. 4-115-115.54- 
ſee tit. Cuſtom, and London. 


By him to whoſe uſe, &c. and which ſhaly 
be good, and how executed, b. 5.18. ſee tit. 
Statutes, and 1 R. 3. there. 

Of lands after thc ſtatutes,32 and 34 of H.8. 
which ſhall be good , and how -conſtrued, 
which nor, b. 1.25. b. 2.25.93. b. 3.27-31,32+ 
3435-66. b.q-2. b.g.2. p.68. b.6.16,17.76. b. 
8. 131.164-173- b. 9.128. b. 10.81. to 84. ſec 
tir. ſtatures 32 and 34 of H.8. there. | 

By a joyn-tenant, and where nor good, b. 
3-30-32. ſee tir, Joyn-renants. « ; 

Of a reverfion or remainder, and where 1t 
ſhall be good, by what words,and how it ſhall 
Paſs, b.2 61. b. 10.81.82. 

Where a deviſe names not the deviſce by 
his proper name yer good, by what name it 
ſhall be good, Md the expoſition of ſuch de- 
viſes, b. 10.5 7. ſee tit, Capacity. 

Deviſe to-executors, or that his exccutors 
or feoffors ſhall ſell the land, and what fale 
ſhall be good, and what nor, b. 1.111.173 b. 
4+55+ b.8:76. b.9.96,77.b.2.5 3. : 

Upon condition, and what words 1n a Te- 
ſtament ſhall be conſtrued, in the ſenſe of a 
condition, what not, b.1.23.25.85. b.3.20,21. 
b 4.80..82.96.99.104 b.2.75. b. 5.2. p.68. b.8. 
95.96. b.g.120. ſee tit. Conditions. 

To the iſlue in che belly of the mother, b. 
7.9. ſee tir. Capacity. | 

Deviſe 1n remainder, 8&c, and when it ſhall 
take effe&, and begin in poſſeſſion, and to 
whom, b.z 21. b. 5.2. Pp. 28, b. 10.75. ſee tit, 
Remainder. 

Where, and what words in a Teſtament of 
lands and goods, ſhall make the deviſees joyn- 
tenants, or not, b.3.39. $544 

Where deviſe of ſuch lands as the devifor is 
neither ſeiſed of, nor has at the time of the 


| 


To one for life the remainder to 1. S. there 
being two of that name, which ſhall have this 
Remainder : ſee tit, Remainder. 

Where a deviſe to a wife ſhall be good to 
bar her of her dower: fee tit. Dower. 

Where a deviſe ro a man ſhall remit him: 
ſee tir, Remitter, 

Where the deviſee of a reverfion ſhall 
have waſt, or debt, without attornment : ſee 
tit. Attornment, 

Certain rules for expoſition of devils, b.4. 
4 beg+2. P.68. b.1057. 

| * Divorce. 

The form of pleading a divorce, b. 7.43- 

Cauſe of precontra&, and the conſequence 
of it, b.6.65. 

_ Cauſe of frigidity, and the conſequence of 
It, b.g.1. P-98- b. 7.43344» 

Where a divorce ſhall make a man a baſtard. 
or nor, b.g.2.p.98.b.7.43,44. ſee tit. Baſtardy. 

Where a man or woman ſhall be bound by 
a divorce, where he or ſhe was not party to 
the ſuit, b.4.29. b.7.43- 

Where and what divorce ſhall bar the wo- 
man to have dower, b.7.43. ſee tit. Dower. 

Where, and what things the wife ſhall have 
back after the divorce, which came to the huſ- 
band, by the intermarriage, or during the Co- 
vercure, b.s.2.p.116.b.8.136. {ce tit. Huſband 
and Wife, 

Where an eſtate tail ſhall be changed inro 
an eſtate of franktenement, only by divorce, 
b.9«139-141. b.10.50. 

Where the inqueſt ſhall take notice @ a di- 
vorce, and. their verdi& of it be 'good, and 


where they ought to rake notice of a divorce 


upon pain of attaint, b.4-20. b. 5-2. Pp. 98. b.7. 
43:44. ſee tit; Enqueſt, and Verdi. « 
| Where marriage before years marriageable, 


ſhall be diffolved by diſagreement at 14 years, 
or &c. without divorce, b. 7 44. ſee Dower, 


deviſe ſhall be good, or not, b.3.31. ſee tit. 
Statutes 32. 34 H.8. there, _ | 
Where a devilg ſhall be void in the whole 
orin part, and ſtand-in another part, or be 
rotd ro.one perſon, and:govd toanorher, b.r. 
83,86.105.155. b.$.2.p.68. b:6.18. b.8.85.95» 
b.4.56, b.3.20,21-3I. | | 


Where a devilc ſhalt be void for the incer- | 


rainty, b.s. 2. p.68. b.8.56. | 
5, gow” ſhall be made wpon adeviſe 

of land, to be divided in portions, þ. 8 130. 

137 


and Ward. 
Where conſultation ſhall be granted upon a 


ſuit in the Spiritual Court, to defeat eſpou- 


fals, or the reverſal of a divorce : ſee tir.Con- 
ſulration, and Prohibirion. | | 
How a divorce ſhall be diſproved; and the 


manner - of proſecution of appeals in the 


Courts, Spiritual ; ſee tit, Appeals. 

Where after divorce the Huſband ſhall have 

the Ha oa a2 . gw" ug antes paggr 
Digging lands by leſſee for years, waſt, &c. 

or not, b.q-70s b.g725 P-I12, { Waſlt. p 


* Where the deviſce cannot take a thing to 
him deviſed, nor enter into the land, without | 
aſſent or delivery of the exccators, or contr. 
and what ſhall be ſufficient aſſent, b.2.39. b.4-| 
28.66, b.g.2. P.12.25. b.$:95-96. b. 10.47. 49. 
ſee tit. Aﬀent and Execurors. 

Where the intent of the Deviſor may be 
averred by matter without, &c. or not, b.4.4+ 
b.2. p.68. ſee tit, Averment:-- 

By the Huſband to. the Wife good, b 4.3,4- 
58.59. (ce tit. Baron and Fem, > 

Where a remainder of _ a-chattel, real or 
perſonal; may be by deviſe, :or not : fee tit. 
Chattcl-and Remainder. ;: .- - | 

Where a remainder limited by a deviſe 
ſhall be deſtroyed by: him.-that-has -the.pre- 
cedent cftate;or not : ſee tit, Remainder. ::; 

- Who may make reſtaments: and. deviſe, or 
Not : ſee.tit. Teſtament, Baron and Femeand 
Enfant. 5.8 1 id 
Where the huſband cannor deviſe chat- 
tels &c. "which he has in right of his: wife :* 
ſee tir. Baron and Feme, T3. tv” 
Where a'deviſe and. teſtament by a wort 
Eovert ſhall be good;or not : ſee tir. Teſtament 
By-an infant notgood : ſee tit. Teftamen 
and Infant. ge en 
_ By an Ideor, or of unſound- memory not 
00d ; feetir. Ideor, and Teſtament. 

B. -.5s a man LE — may waive @ de- 
viſe or” and whar ſhall followwpon it : 
fee rir. Waivinp of &c. A 

"Where the reſtamenr and thing by it devi- 
ſed may be changed, and what a& ſhall be a 
reyocation : ſee tit, Teſtametft, & Revocation. 


nt | may alledge that, who not 
| Compos Mentat. 


Where diſability in the father ſhall preju- 
dice the ſon, 8c, or not, b. 3:10-39:41« d.4. 
124» b» 7+ 12313- b. 8-166, bs Its x42. ſee tit. 
Corruption of blood | 


By a& of Parliament, and that for acertain' 
ap deem II ſhallgiſable the feof: 
 Warere what 4 ala 1. feof- 
fee, enfcoffed on ondition to reenfeoffe, &c. 
to perform the Sairion, where, and what 
not.;. ſee tit. i 


Where, and-what a& ſhall difahle feoffors, 


or executors, to ſell lands deviſed by-them-to | 


be ſold, where, and what not: fee tir. Deviſe, 
Where, and wharta& ſhall diſable tro revoke 
uſes,upon limitation of;g power to revoke,&c. 
where, and whar nag: ſce Revocation. 
- ; By attainder, and corruptior 
tit. Arttrainder, and cor ul Jo 
By excommunication, and what ſhall be 
good and- ſufficienr, what not : ſee-tit, Ex-' 


- By analien born : ſee tit. Alien born, | 
» By becomi memory,and who. 


; (&& ut. Dum non 
By entring into religion : ſee-the. Monk, 
.* Upon recovery. by defendant in default of 
ſummons, and how : 
made, and what ſhall be good,” and what not, 
We CEE 


U purſe of - in-delay of 


| 


the ſuir of the Plaintiff; the form of the writ 
and Count, b.g.2, P+34e 


Lon'diſcent : ſeetit. Iflues 


the ſummons aught. to be | 


Bar in Diſccic by feoffment of 
ation —_ b, fr I. {and, afrer 

By the-Lord, to avoid a fine levyeg 
Common Law, of land of anciens h—_ 
and the conſequence of ir, b.1o.$0. s 

Againſt him who procures, or conſpires a 
ſuit againſt another, or begins afalſe ſuit in 
anothers name: ſee tit. Aion of thecaſe, 

Where aGion of the caſe lies for forging a 
ſtatute, or other deed, or not : ſee tit, AG. 
on of the caſe, 

Where trial of ſummoners in a writ of gic. 
ceit ſhall be by examination, and where by 
the Country, b.9.31,32. 
_ Where there ſhall be fine to the King, of 
1mpriſonment of the defendant in a yvrit of 
diſcelt or not : ſee tit, Fine to the King, and 
Impriſonment. 

Dilcent, ſee tir. Yeir. 

Where diſcent ſhall be heir of the Part of 
mother,on not, b.1.100.80.127.b.2.58. b.8.s 

What ſhall be ſufficient ſeiſin and poſleſſ. 
on to make the ſiſter or Uncle heir, &c, what 
nor, b.1.88.121, b. 3-2.41,42. b.4.21,22, bj, 
12.b.8.35. b.10.42. ſee Copy-hold. 

Where diſcent ſhall be to the half blood, or 
not ; b.3.41,42. b.7.12. b.8.53. b.10.43 

Where difcent ſhall be to the heir,notwith- 
ſtanding the attainder ot the father;or by out« 
lary of the Eldeſt ſon tor felony, or &c. or not, 
b.10.166, b.9.1i 5. 

Where diſcent ſhall be to the heir, and he 
ſhall have th* land, notwithſtanding the an- 
ceſtor be attainted, and put to death, b. 3:41 
Io. b.q.124. b. 7.12,13- b. $.43-166. b.9.119, 
b.11-1,2, ſee tit, Corruption of blood, 

Where land cannot diſcend from the ſonto 
the father or mother, b. 3.40. 

Where diſcent ſhall be to rhe heir of the 
land, notwithſtanding the father be alive; b, 
2.48. ſee tit. Heir. 

Where diſcent ſhall be ro the daughter of 
ſimple, where the ſon is alive, or not; b.3.35; 
b.8.4 3» 

Where diſcent ſhall be to the ſon where 
the father 1s beyond Sea, or in religion, or 
where the eldeſt ſon be out of the Realm, b.x. 
84. b.2,48. ſee tit, Heir. 

Where land veſted by diſcent, ſhall after 
deyeſt by another perſon, a nearer heir, or 
not, b. 1.95.98,99.102.137«b. 3.61,62, b.7,8, 
ſee Chattels, and Veſting, and Deveſting. 

Where chattels ſhall diſcend: ſee tir.Chattels, 

Where diſcent ſhall be to a man born our 
of the allegeance of the King, or not: ſee tit, 
Alien-born. "I 

Where diſcent ſhall not take away the cn- 
try of him that has right, b. 1.95.98,99. 13% 
Þ. 3-34-61,62+ by 21.58.125. b6:g1. bq.nt; 
paw: 1. caſe, b.8.100,101. ſce tit, Entry Cot- 

ca . 1 <a # 
- Where age ſhall be granted: to a baſtard 
-who claims'by diſcent ;, ſee tit, Age. + 

, Of Gavelkind : ſee tit. Cuſtom, _ . 

Of Borough Engliſh: ſee tir. Coſtom, = 

Where diſceht ſhall. be to collateral heirs'at 
the Commen Law, upon a Yift in tail, or 
frank-marriage : ſee tit. Formedon., 

Where diſcent of- chatrels ſhall be to the 
heir of the King: ſee tir. Heir, and Chattels. 

Where diſcent ſhall be to the heir of the 
mother, notwithſtanding rhe'arfainder of che 
father, b.3.41.. To ER | 
bby Where iflaes ſhall be —_— joyned up- 

| Joyned- 
» The form of pleading a diſcent where 2 
man makes title as heir-: ſee rit; Pleadings. | 

Where uſe of larid ſhall diſcend in the ſame 
courſe, as land diſcends : fee ric. Lies + 

Where the heir ſhall take, by purchaſe, and 
not by diſcent, and ugon what manner of [i- 
mitation- ſee tir. Capfciry, Limication, Re- 
mainder, and Ward;+ . 


Go Diſcl ERP | Tow « 
Where diſclaiming in-pais is not' ſufficient 
todeveſt a frank-renemer in lands,&c.b.3.26- 
| Where a' man ſhall not have a writ of 
ror to reverſe a judgment, ag2 
diſclaiming, b.$.52. s 5g Where 


Cf- 5 
his owl 


, or reverſion, and where, and what not, b.2.5. 


"Ring ſhall be diſcontinued, or not by a& of 


 Uamages'at their diſcretion, of yot :' ſce rir. 


' fee rir, Pope. | 
- Where the King by his Charter may di- 


The Table. 


Where diſclaiming by words below, nor 
diſagre:ment to an eſigre 7s not material by 
words : ſee tit, Agreement, and Diſagreement, 
and waving. : 

Where an infant ſhall not be received to 


diſclaim, but ſhall anſwer ro the ſcifin by his | a man a diſleiſor againſt his claim, or nor, b.2. 


own hand, b.9.33. _ 
The entry of diſclaimer, b.8.52. 
Diſcontinuance of p2oces. 
Where, for not coming of Juſtices, b.1.38. 
Where by removing the Court, or not, b; 
10473e ; 
Where by demiſe of the King, or not, b.7, 
29, 30. 
"Whioon, againſt any of the plaintiffs or de- 
fendants , it ſhall be againſt all, or nor, b, 
II. 6. 
Where in part, ir ſhall be in and for all, 
b.4.62. b. 11.6,7. ; | 
Amended, and where : ſee tit. Amendment. 
* Diſcontinuance of lands, &c. 
Where, and what ſhall be diſcontrmuance 
of land in tail in poſſeſſion, where, and what 
not, b.1.44-48.84. 14c+ b-3.35-5I+b. 7.14 bs. 
71-b.9.132b. 10.95,97.ſee tir.ſtat.32 H.8.C.28. 
Where, and what ſhall be diſcontinuance 
of land in reverſion or remainder, what not , 
b.1.74. b.2.52. b.3.63.84,85. b.10.97.b.4-23. 
Where, and what ſhall be diſcontihuance of 
an advowſon in tail, what not, b.1.122.b.3.84. 
Where, and what ſhall be diſcontinuance 
by the huſband of the wives lands, or right, 


$2, b.3« $9. to 62. and 85, b. 4.23. b. 5.80. b. 
8.71,72. ſee tit. Statutes, 32 H. 8. C. 28. ſce 
Entry Congeable. ; 

of. rail in right, and how, and when it ſhall 
be, b.3.84,8 5. : 

Where diſcontinuance of rail ſhall be by 
the King, or not, b. 1.44-47-52. ſee tit. Grant 


of the King. : 
Where the reverſion or remainder of the 


a common perſon,b. 1. 16. b.2.15.5 z. b,6.5 5.b. 
94132. ſee tit. Statutes, 34 H 8.C.20, . 

Where diſcontinuance ſhall be by a BIi- 
ſhop, Parſon, Prebend, or-&c, or not,b.1. 52. 
b. 3:55.85. b.g.2. p81. b.6.8, fee tit. Accep- 
tance, and Leaſes. | : 
Where diſcontinuance ſhall be of a rent in- 
tailed, or not, b.3.84.35. hou 

Of tail by releaſe where, and where not, b. 
2:52 b.3-50,31.84,85.. by 
© By exchange : ſee tit, Exchange, 

Of Copy-hold, where, and where not : ſee 
tir. Copy-hold. 


- Where entry ſhall be lawful for the wife| 


afrer the death of her huſband, notwithſtand- 
ing a diſcenr.: (ee tit. Entry Cougeable. 
- Diſcretion, ſee tic. Dffice of Contt. 
Where judgment after verdi& may be re- | 
ſpited , and deferred by diſcretion of the 
Court : ſee tit. Judgment. oo 
Where the Court may abridge of increaſe 


Datnages, . 
The diſcretion of definition of diſcfetion, 
and how it ought to be qualified, b:10.140- 
© Where a thing by ſtattite is referred to the 
diſcretion of Commiſſioners, or' &c. How it 
ought to be dire&ed,b.104140. ſee 23 H,&c;5, 
tit, Sewers, * * " | 
Diſlpenſations, © 
. To have two or more benefices good, and 
ſufficient, what not, b. 475,76: 75. 119, 118, 
b.s.29.31. ſee tir, Phiralities, ea? 
For a baſtard ro be Prieſt, what good, what 


.*Where the Pope cannot licence or dif] penſe 
to hold two benefices with Cure in Ezgland : 


ſpenſe with ſtatutes, and licence tofoa thing 
prohibired by them ; ſee Charter. 
IO -  Diſfrarichiſement. o 


confirmation, or nor : ſee tir. Confirmation. ' 


ments of the difſeiſor, of &c. * or tot : Te tit. 


Diſſeiſin, and Diſſeilo:, 
Of rent by reſcue, b. 4.9. 
Of rent by denying in deed or law, b.7. 


Pl 


2d, 
Where claim ſhall be diſſeifin of land, and 


55-59, D.3.10. 
Where tenant for years, at will, or ſuffe- 


rance, or &c. ſhall be difſetfors, and thoſe who 
enter by them, b.3.77,78. b.$.2. p.79.80. ſee 
tit, Statutes, W.2.C.2g. there. 

Where he who enters land claiming an 
eſtate not warranted by law, ſhall be a difſei- 
ſor, or not, b.1.128. b.2.55.59. ſee tit. Tenant 
at will, 

_ Where a Sheriff executing the Kings writ, 
is no diffeifor though he does wrong,b.6.$2. 

- Where the King may be difſeiſfor and put 
out of poſſeſſion, or not, b. 1, 46. b. 10.118, 
112. ſee tit, Prerogarive. 

Where entry ſhall be difſeiſin of land, and 
what ſuch entry, or not, b.2.50.55. b.3.10. 

Whar pleas the diſleiſor may have in afſiſe, 
what not, b.7.26. | r= 

Where the diſſeiſce ſhall not have a thing 
append.to a Mannor until he has recontinued 
the Mannor &c, to which, &o, of contre b. 1, 
122. fee tir, Preſent. to a Church and Remit. 

Where,and what things done and executed 
by a diffeiſor, ſhall ſtand in force againſt the 
diſleiſee, or not, b.1.110.140. b.2. 67. b.3-78. 
b. 4-24-3T- b. 5.2.P. 30. b. 6.57,58, b. I-51. 
ſee tit. Dower, and Collufion. | 

Where outing the fermour or" leſſee for 
years, is diſſetſin to him in reyerfion : ſee tir, 
Atliſe. £ 

Where the attorny to make livery and ſei- 
fin, is a diſſeiſor by the livery, or not ; ſee 
tit. Feoffments, 

Where one joyn-tenant may diſſeiſe his | 
companion, and what judgmenr is to be given 
upon recovery in Affiſe by one againſt the 
other : ſee tit. Aiſiſe, and Joyn-tenants. 

Where diſſeiſin ſhall be by often diſtreſs : 
ſee tit. Afſiſe, and Statutes, Weſt. 2.c.25. | 

Where feeding anothers land is diſſeifin :' 
ſee tit, Aſſiſe, and Statutes, W. 2.25. and Ho- 
mage, &c, 

Where dower aſſigned by the difſeifor ſhall, 
be good, and ſtand againſt the difſeiſce, or 
not : ſee tit. Dower; and Collufion. ; 
Where fine ſhall be made to rhe King, for ! 
difſeiſin, and without force : fee tit. Fine to 
the King, PEAL: = 
Where the diſſeifor ſhall be ehanged by | 


Where he to whoſe uſe, may beg difſciſor 
ro his feoffors; or not : ſee tit. Uſes. | 
Where, and againft whom the diſſeiſor, af- 
ter his regreſs ſhall have n writ of rreſpaſs, for 
the mean treſpaſs, c. and againſt whorh, with- 
out reentry : ſee tit. Treſpaſs. STE 

" Where the diffeiſee is ro have the emblea- 


Embleaments. 32. 
" Where entry of the diſfeiſce is lawful, not- 
ny a diſcent : fee- tir, Entry Con- 
able. | | 

5 Where unity of poſſeſſion by wrong or diſ- 
ſeifin of land, or parcel of it, extinguithes the 
whole retit, or &c,or not : ſee tit, Extinguiſh- 
menr; £ by 

Where difleifin by a Biſhop, Parſon, Sc. 
and ſuch as have two capacites, ſhall be mort- 
main, or not - ſee tit, Mortmain. -- 

Where diſſeifin alledged in pleading ſhall 
be traverſed, and iſſue taken upon it, or not; 
ſee tir. Iſſue, Traverſe, and Replication. 

Where an infants feoffmenr is void, and he 
that enters a difleiſor : ſee tit. Enfant. 

Where diſleifin to a tenant for life, prevents 
the execution of a remainder;and deſtroies ir, 
or nor ; ſee tit. Remainder, and Eſtates, 

| Pifkreſs. 
What things may be diftreined for rent ſer- 


_ Where, and for what cauſes, a Citizen, 


vice, whart not, b.r1.3c. there 14H.9. ſee the 
book, , 


freeman of a Towti Incorporite, may be dil- 


franchiſed, where;and for what nor, b.11-94.1 In what place # common perſon, Lotd, miy 


10 100, 


| difireſs ; ſee tit-Fines 


diſtrein for rent or ſervices, in what not, b.s. 
2, P.92. b.7.23,24- b.9.22. 

Where a man may diſtrein for rent charge, 
what lands are ſubje to it, what not, B.6.39. 
b.7.2324- b. 8.154. ſee tit. Charge, and Hors 
ae fee. | = 3% $ 
Where a man may diſtrein, &c. for damage 
feaſant, in whart place nor, b.g.22.26. 

In what manner diſtreſs may be, and whe- 
ther the houſe dore may. be opengd, &c. b. 
IO.27s wi” 

Where, and at what times a man may di- 
ſtrein for rents, ſervices, or damage feaſanr, 
where in night time, or not, b.7.9 b-9.66. | 

For what rent, thing, or duty, a common 
perſon may diſtrein, for what nior, b.3.22.b.4. 
9. b.8.41. ſee tit, Amercements. ® 

In what place, what goods and beaſts, and 
in what lands, the Miniſters'of the King may 
diſtrein for rents, ſervices, or other duties of 
the King, in. whit not, b. 3.22. b. $.2. P46; 

_ 


| 92. b.9.19,20,21,22. belt. 


How. a diſtreſs ſhall be Jemeanbd; ah fi | 
what place impounded, and where ſold, or 
not, b. 8.41.146. b.g.1g. E- 

' Exceſſive, and ontragious, for what (ervi; 
ces, and what not, b.4.8. ſee tir. Fealcy, and 
Statutes, Marlb. c.4. b.11.44- ASE Ed 

Where difireſs may be for rent, &c. B. 4. 

22, b.4q.9, (ce tit, Rents, and Parceners, - 

| Where a commoner may diſtrein beafts 

danage feaſant, b.8.78. Ft: WF... 
here a man may diftrein for one cauſe 

and avow in'Courrt for another, and well, b.2. 

26, ſee Avowry,. and- waving of things, atid 
Agreement. Ze wot > 

Affiſe for often diſtreſs, where it lies, of _ - 
nor ; (ce tit. Aﬀiſe and Homage, and &c, W,. 
2, C.25 tit. Starutes. I 

For amercements, and where; and tow, 
and in whar place ; ſee tit. Amercement. - 

Our of his fee, and'in the Kings high way, 
and aRion vu the ſtarute for ir; ſee tit; 
A@ion upon flatutes, Marlb. c.g. tre; -, © 
+ Upon grant of revr, &c. and what words in 
the deed of grant, are ſufficient to charge: rhe 
land with difireſs, what not; ſee tir.Charge. 

Where the grantee of a ſeigniory, or re- 
verſion may diftrein, and” avow without at- 
rornment z ſee tir. Arrornment, 2 225 

Where diſtreſs for rent after tirle aceruei ; 
for reentry for condition broken, fhall bar to 
pos was the bg Kc, or not; fee tit. 

ceeprance, and Arrerages, on 
Where a fine ſhatl beleviedof rent; where 
|— witch clauſe of diſtreſs, 'how the, 

eſs ſhall be limited, II of 

Prerogatives of the King indiftrefſes;- &c; 
ſce tir, Prerogarive of the King. A 

. — Donble Plea; . 

- Where Count in 0. 1mpedit, ſhall not be 

double by alledging two or more preſent- 

ments, b.g.2.'p.$-7-98. b.117. b. 6.48.62. b.8., 
144. ſee tit- ©. Impedit. gs 

Where double iſſue thaſl be taken as well in 
the caſt of a common perſon, as the Kings, b. 
1.18. 32. b.g,99. ſee tit, Iſſues joyned, © 

' Where a man .may joyn divers rhitigs of 
ſeyera [natures 1h one wrir, plain, or &c. and 
it ſhall not be double ; fee tir. Afliſe, and - 
Writ. FAY "F208 

Where many cauſes of error may be aſi 
ed, and the affignment not be double; Tee 
Eros, e755 55 | FED 

Where a double condition is upon a feoff- 
tient, or &c. one of one part; artbther of ano- 
ther; how to be performed; ſeetit.Condition- - 

Where, and in what a#ions double judg- 
ments ſhall be given; fee tir. Judgments. 

« Where, and what Lore or orher may cre& 


a Dove-houſe, what not, and how puniſhable; 


b.g.2. prog EE | : 
Where ir 15 felony ro take young doves of 

eggs, 8c. fee tir. Corone. | 
Where ere&ion of a Dove-houſe ſhall be 

eſent, and puniſhed in the Leer; ſee tit. 


Lect, 
Dowers 


The T able. 


Dower. 
Form of the writ of dower. b.7.39. b.11 
ſee tir. Form, 3 &; i 
Where writ of dower lies, and 15 malntain- 
able againſt a Guardian leſſee for years orCom- 
mittee of the King or not. b.1.6.57. b.9.16, 
I 


25; 


"of a mill, the demand of it by writ of dower 
and count. b.11.25,26. : 

Of tithes, the form of demand by writ of 
dower and count. b.11.25,26. 

| Of what inheritance of the huſband the 
wife is to have dower, and what ſhall be ſuff- 
cient ſeifin in the huſband, to have dower, 
what not. b.1.25.123+ b.275 2:5 9.77-80.79e Þ. 
3-27.84. b.q-1-22.30.64.66.122. b.6.41.34+79s 
b.7.25.8 38. b.8.22.27.36 38-96. b.g.lo. bio. 
$6,57-52.96.98. 

- a\fignment of dower, and of what thing to 
be, by the diſſeiſor ſhall ſtand againſt the dil- 
ſciſce, or not, b.5.2.Þ-38-30- b.11-35. b.2.67. 
b.9.16.18. b.3.78. b.6.58. b:8.101.13 3. ſee tit. 
Collufion. 

Of the pluis Beal, and where, b.5.2.p-30- 


b.6.57. 

Of aſſent of the ther, mother, ſiſter, or 
8c. where good or nor, by whom it muſt be, 
by whom not. b.3.38. b.4-i. b.6.12. 

Of dower nor. b.4.122. 

At-the Church dore. b.g.t. 

At what age a woman deſerves dower. b.6. 

Os 
5 To whom 1s tenant in dower to be Ttten- 
dant, and by what ſervices. b.8.35,365-b.9.135» 


79s 5 A R 
Where the ſecond wife of tenant 1n tail 


' ſhall not have dower becauſe of remitrer, and | 


_ who ſhall plead it in bar of dower or net. b.8,36 
Where a woman ſhall be indowed of rent 
extinguiſhed, or an eſtate determined, b.7.38. 

| b.$.34, to 36. ; 

Where a woman ſhall be indowed of a thin 
in ſuſpence, or which ceaſes for a time, an 
where, dr not. b.3, 84. b:896. b,10.96, 

. *, Where dower ts afligned-in the Court of 
Chancery. b.9.16,17- 
* Where Dower ſhall 
. b.4.6 6s 

Whe 
&c. and where ſhe may diſagree to her dower, 
and haye new dower, or nor. b.4.3: beg.17. 

-Where, and what matter is _ and ſuf 
cient to abate a writ of dower.b.6.57- bi9.17- 

. = Bar to a woman indower, by fine levied b 
bot and her Lars þ- ares recovery again 

em; or not. £:94-78, D» 10-49-99, $2», 

- * Bar to have dower by deraining Charters, 
who ſhall plead it in bar, whonot.- b.5.2-P- 
74455 b. 9:9. b.1-19518:110; blogge © 


beheld charged,or not. 


Bar in dower by <eloigning the heir,and the |- 


-form of pleading it.” b:9.18,19. | 
- Where a woman ſhall he barred of dower 
. becauſe of Joynture, avd what Joynture bars, 
. what not. b.1.196. b.3-27,28. b.q.1,2-59- b.5. 
2.P-25,26. b.7.40. ſee tit, Agreement and Sta- 
tutes. 27 H.8:c.10. there. . - _þ 
Bar in dower by non-claim within five years 
after death of the huſband-upon a fine levied, 
'&c, and. where. b.2.93-91. b.8.100,101.' ſee 
Tit. Cont. Claim. Eon - 3-4 gy" 
- - Where in writ of dower, judgment ſhall be 
Ee the demandant ſhall recover againſt the 
ant, and where againſt the voucher, b.7.17. 
ſee tir. Judgmenr. | 
Bar in dower by 
tance. | # 
Where awoman tenant in dower ſhall re- 
cover in value, and how, &c. ſce tit. Reco- 
very in value. | 'S$ 
Where a woman ſhall recover damages in a 
writ.of dower, or not. ſee tir, Stat, Mertop. 
C-1. there, and damages, 
A oy a Copy-hold, and where, ſeerit, Copy- 
Old, _ 
Waſt againſt tenant in dower, and where 
ir lies againſt her, after grant of her eſtate. ſee 
tit. Waſt. = 6 ; 
Where dower ſhall be recouped or nor, ſee 
tit. Recouping., 


acceptance. ſcerir, Accep- 


rea woman ſhall 'be- a new indowed,. 


= 1 
: 


Where the wife of an alien ſhall not have 
dower. ſee tit. Alien. 

Where a woman ſhall have dower by cuſtom, 
and where the moity, and where the whole 3 
and the form of the Count. ſee tit. Cuſtom. 

Where aid of the King ſhall be granted in a 
writ of dower, ſee tit. Aid of the King. 

Where a releaſe ſhall bar in a writ of dower, 
and extinguiſh it. ſee tit. Relcaſes. 

Where a recovery in value ſhall be againſt 
any of the vouch. in a writ of dower, and 
where againſt all, and where the lands of all 
them ſhall be charged. ſee tit. Recovery in va- 
lue, charge, and contribution. 

Where, and what eſſoine ſhall be allowed 
in a writ of dower, what not. ſee tit. Eſſoine. 

Where the woman in dower ſhall maketirle 
by releaſe made to her huſband without ſhew- 
ing it, ſee tit. Monſtr. of deeds. 

Dube and Dutcheſs, ſee tit. Baron, 
Dum fuit infra #tatem. 

Where two infants upon a joint-altenation 
by them cannor join in a writ of Dun fuit in- 
fra etatem. b.8.43. 

Where upon joint-alienationare two infants 
joint-renants, one dies, ſhall the ſurvivor have 
Dum ſuit infra gtatem, of the whole, or not. 


b.8. 43. 

where cuſtom of alienation, by an infant, 
ſhall be good, and bind him, or nor. ſee tit. 
Cuſtom. 

. Where age ſhall be granted in Dum non fuit 
inſra etatem. ice tit. Age. 

Bar in Dun fuit 3nfra etatem, by acceptance, 
8c. lee tir. Acceptance, 

Dum non compos mentis. 

Where and for whom this writ lies, and for 
whom not. b.4.124. XS 

Where a fine levied by one of unſound 
mind, ſhall bind*him, . and the uſe upon ir, 
for him ſhall be good. b.2.58.124- 

Where feoffment, or other aſſurance of land 
below, by one of unſound mind, ſhall not be 
avoided by himſelf, b.4.124,125- 

Who ſhall avoid a feoffment, or &c, made 
by a man of unſound memory, who not. b.4. 
1244135+ . 

Where 


| 


| good, Dum nou compos mentus, 8&c. b.y-23. b.s. 
63. ſee tit. Copy-hold. | 

- Where a deviſe by a man of unſound-me- 
mory, is not good, and where it ſhall be coun- 


termanded by being of ſound memory after. 


fee;rit; Coron&. {7 2; 

. Where; and when age ſhall be granted, and 
the wea demur, in Dx 20% compos mentis, ſee 
tit, Age. 57 


-Where attornmentby a man of unſound me- 


mory ſhall be good, or not-. ſee. tit. Attornm;f | 


How a man of unſoutid memory ſhall ſue, 
or defend himſelf in aQions ſucd. againſt him, 
ſee Attorhy. - - - bY or OEM 

Where lacheſs. of claim upows fines levied; 

or upon other fight, ſhall be pſd by cauſe 
of unſound memory, or not. fee tit, 'Cont. 
ClaimsLacheſs; and waif and. wreck. ; 
' Where entry of the heir of. him-that was 
of unſound memory is-lawful, rhough the-en- 
uy _ heart _ot m_ 
eoftment. lee tit. YC ONgEADIE 

---- + Durels and.Wenace, -  * 

Where dureſs by another then-the plaintiff, 
or) party hi 6-9 whom, ſhall ayoid at 
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Where entry ſhall be lawful upon diſc 
accrued, duripg time of. dureſs of impriſon- 
ment, or not. b.8.1c0. b.g9.87. - 
Where lacheſs ofclaim upon fines levied ſhall 


a grant of a Copy-hold by a man of 
utiſound memory,/Lord of 4 Mannor, ſhall be | 


inſt his - own |: 


i1R 


— 


bas ___ ſhall be ſaved becauſe of du- 
reſs of impriſonment, or not, ; ; 
pron P . fee tir, Saving 
Where a&jion of the caſe lies 
of tenants at will, and their dep 
their tenures, &c. or of yilleins 
ſee tit. Action of the caſe. 


for menace 
arting from 
or ſeryants, 


E, 


4 I if age firmz. 

orm of the writ of ejectone firme,a 

matter ſhall be ior ro ke ir, On 

Tags fre, and whar fhu 
ount 1n efeFione firme, and what 

good, what nor. b.1.3. b.2.61. Aamtiney 

96. b.10.46. b.11.55,56. ; 

Of what things ejectzone firme lies, of what 
not. b.4.26. b.11.25. 

_ Whereancient demean ſhall be a 
In efeftone firme, b.g.1los. bg: 

: Lies by ns of a Co 0" he 
tit. Copy-hold. 

By an executor, becauſe of being outed, 
b-495. | 

Verdi& in this a&ion; and where verdi& 
at largeſhall be given in this a&ion, and be 
(good, b.1.4.1459.153- b.2.59,60.91. b.3.17.19. 
37+ b.4-52-60.64. 78.96. b.6.1 4.19.69.” 

Judgment in ejefzone firme. b.4.104. b.g.2, 
p-105. b.g.77,78.59. 

Bar in eject;oue firme by accord. b.9.77,98. 
ſee tit. Accord. 

Where a man may maintain an 2jedeon: fr 
me, action upon the caſe, or treſpaſs at his 
choice, ſee tit. EleRion, 

Bar in ejeftione firme, by warr. collatcral of 
the anceſtor of the plaintiff, or not. ſe tit, 
Warranty, 


yy plea 
py-holder.b.3.26. ſee 


Ejectment of Ward, 

Form of the writ of eje&ment of ward,and 
what ſhall be good and ſufficient matter to' 
abate 1r, what not. b.10.130. b.11.45,46. 

Count in ejed&tment of ward, and what ſhall 
be good, what not. b'11.55. 

Where wrix of eje&ment of ward, 
the warden in ſocage. ſee tit, Ward, 

Where writ of eje&ment of ward lies of 
land, and: body, or nor. ſee tit, Ward. 

Verdi& in eje&ment of ward, and what 
good, what not; ſee tit. Ward, and Verdi&. 

Where judgment ſhall be'given ineje&ment. 
of ward, *&c. ſee tit. Judgment. 


lies' for 


þ. 4-61. b46-23. b.$:144- by Who is a defarceor againſt whom a writ of 
How and in what Courts lands of Tdeots, or | eje&ment,or &c. lies,and who not. ſee Ward, 
of thoſe gpho are of unſound memory ſhall be Where: and what damages ſhall be reco- 
ordered, and who ſhall have; the cuſtody of| vercd in cje&ment of ward. ſee tit. Ward. 
them. b.4.56.126;-ſce. tit. Tdeots.. - © , Eyre, : PE 
- Where a man ſhall be excuſed of murder, | Of Juſtices in Eyre,. and their authority. 
| or homicide, becauſe of unſound memory. ſce tit. Juſtices. : | 


. Elegit. ' 
Where execution Nall be awarded by Elt- 
git, and howche Sheriff ſhall demean himſelf 
upon ir, and what lands: ſhall, be: deliyered in 
execution. ee tir. Execution and Extett. 
Where, Afliſe lies by cenhc; by elegit. [ce 
tit, ' Afſilſe,” : Y 
.; Where the Lord who has. the wardſhip. of 
the heir of his tenant, ſhall oux-rhe tenant by 
Elegit, or nor, ſee tit. Ward, F 
' Where tegant by Elzgit ſhall falfifie a reco- 
very had agNnſt him in reverfion,who has the 
frankrenement; {ee tit. Blbfyingf recovery 
# Where tenant by- Eleg:t ſhall be receive 
upon def. or &c. -he-in reverfion who. has the 
frankrenement in a&jon againſt him. ice Ut. 


eſceir. | > , ey | 
againſt tenant by 


-, Where aRion of waſt hes 
Elegit, or not. 4+ oh Waſt, 


EY e . k, 
|.:z, Where.ir is in ele&ion'ef:the purchaſer | 


40: rake. in one courſe of conveyance,or omer, 
'or not; and upon what words, wit Xs 
deed, qc. b.2-35,36s. bq-72, b: 6. 36. b8: 


167. © 


Where the S&r4.who may choaſe to have 


not hurt or prejudice a man becauſe of dureſs 
of impriſonment. ſce tit, Cont. Claim. | 


L 


-| the wardſhip.of the heir of his tenant, Ke fu 


Pay 


. 5 WV 


eÞ ww” 


RA 


- afteraſſignment 


- he plea 


. tobring his aFion of deht againſt one obligor 
. oral; fetir, Obligation.” "OY 


The Table. 


waive it, and take the rents and ſervices, at 
his plea(ure, b.2.68, | 

Where upon' grant of a rent charge the 
grantee may diſtrein, or have a writ of annui- 
ty at his ele&ion, or not, b.3.29. b.2.35. b.q. 
49- b.6.58. b.7.24. baio-128 

Where upon two or three a&ions,it 1s 1n a 
mans choice to have one or the orher, or not, 
b.2.37-61.b.4.93-to g5.b.5.2.p.38. b.6:44.45. 
b.9.51,52. ſee tit. Bar and Recovery. : 

Of Abbots, Biſhops, or other heads of Cor- 
porations, how to be made, and what ele&1- 
on of them good, b. 4. 77, 78. b. 3.74 b. 10. 


I 34s 
x ofa Sheriff of a County, and how he ſhall 
be choſen, b.3.72. b.4.33. b.$.2. p.92. (ee tit. 

Sheriff. | 
Where, and by what a&s and accidents 
eleRion upon grants ſhall be gone and deter- 
mined, and by what not, b. 2.37. b-3-24-84- 
b. 4-49. b.J-7,8. b.10.128. ET 
Where, and when upon grant or obligation 
the grantor, or obligor ſhall have eleQ1on, 
and where, and when the grantee or obligee, 
b.2.37. b.5.2.P.22.25.-112. b.6.36, b.8.155. b 
10. 127,128. ſee tit, Annuity, Demand, Gift: 
and Plaintiff. | Bu 
Where it is in ele&ion of the iſſue 1n rail, 


to have the land taken in exchange, or the 


land deſcended to him from his father,b. 1.96. 
ſce tit. Exchange. , 

Where it is in ele&ion of the tenant to 
attorn to the firſt or ſecond grantee of the re- 


yerfion, where, &c. b,1.122. b.g.2. p-112. ſee 


.tir. Attornment, 


Where heirs or executors ſhall have cleRi- 
on ape grants, where, 8c, or not, b.2.35,37» 
Where it is inele&ion of the Lord to have 

a writ of forfeiture of marriage, cr to detein 
the land, until &c. b.4.82. b.s 2. p. 127.58 b. 
6.70.76. b. 10. 119, ſee tit. Action upon the 
Statures Merton. c.6.7. tit Statutes. : 

'- Where it is in cle&ion of the iſſue in tail 
to bring his writ of Formedon,g or to enter, 
and make claim, b. 2.84.8 5. | | 

Where it is in ele&ion of the tenant to 

vouch, or &c. by warranty in deed,or law, b. 

4-81. ſee tit. Warranty. af 

Where ir is in eleQion of the plaint. 1n 
aQian, to have judgment by the common law, 
or glven by ſtatute, or nor, b.5.2.p. 59. ſec tit, 
Judgment, b.11.62. | 

Where :he to whoſe uſe, $c. ſhall. have 


_ ele&ion, to execute the eſtate in the land, as 


owner of ir, or by authority ro him given or 


| Teſerved, b.6.18. ſee tir, Authority. 


Where the Lord may ele& to avow upon 
the feeffor or feoffce; or not ;' ſee tit, Ayow- 


' ry and notice, | 


. Where. the leſſor may -ele& to-bring an 
aRion of debt againſt the leſſee, of aſſignee, 
I y the leſſee, of his terms 
ſee tit, Alignment. 
to return an.office found before him into rhe 
Chancery -or Exchequer z ſee tir. Office be- 
fore the Eſcheator. : 

._ Where it isjn-the. ele&ion of the officer, 
who arreſts a man upon a-warranr of rhe 
Peace, to carry the parry arreſted, ro what 


. Juſtice he pleaſes; ſee tit, Arreſt, and Peace, 


', Where itis.in ele&ion of the Sheriff upon 
Fieri faczas to him direed, taſell aterm, or 
deliver it inexecution upon extent ; lee tir. 


-- Executi | iy 5b 


- Of a Coronour, and how it ſhall be; ſee 
-tit. Coronour: -. - F h 
.- - Where. upon ,demurrer offered by one 
Party: the other ſhall not haye cle&ion to re. 
uſe ro joyn, in demurrer'; ſee tir. Demurrer. 
- Where ele&ion ſhall. precede an eſtate, 
Where follow it ; b. 2.36. :. © - 
- - Where iitis in the ele&ion of party. plaint, 
to er op ation jn what place: or- County 
$3-{ce tit. Writ, jo 7 | | 
Vhere-itis-Jn. the cle&ion of the —_ 


Where it 1s in the qe&ion of the Eſchearor, 


Where a man may ele& to make title by 
preſcription general of ſpecial ;/ ſee tit. Pre- 
ſcription, | | 

Where, and what writs may be. ſued and 
maintained by the huſband and wife, or huſ- 
band alone at his ele&ion, where, and what 
not; ſce tit. Huſband and Wife. 

Where there may be ele&icn to have a 
writ of entry in the per. per and caz, or in the 
poſt, or not; ſee tit. Entry, and wrirof Entry 

Of grand afliſe in the writ of right, and the 
order of it ſee Right. ; 

Where a contra&, or a&ion upon it ſha!] 
be gone, and extin by acceptance of an ob- 
ligation for ir, or nor; bur. the party may 
have his aRion upon one or the other, at his! 
ele&ion ; ſee tit.Contra&,and extinguiſhment. 

Where a contra, ora&ion upon it, ſhall 


- Where leſlee for years ſhall not haye the 
embleaments, after his eſtate determined ; b. 
5:2.P-35, 116,, , DRE LE Rn Ye 
Nor leſſee for years of a leſſee for &c. b. z; 
2. Þ.85 £16. ITO" =D | 
Where leſſee for.life, or his executors ſhall 
have che Embleaments, b,s.2- p.84,85-, .; 
Where rhe huſband who has an cſiate.in 
the right of his wife, ſhall have: the emblea- 
men, bg. p16: ot. bi 
Where .the wife ſhall have the emblez- 
ments of the huſband after his death, and nor 
che huſbands executors, where contr. b, $.2, 
p-116 . - Sher : "5 8 TC a F $27 
Where. the King (hall have, the emblea- 
ments upon outlary, b.g.2, p.116. | 
./ .-*,  Empariance- ; <5 is, 
_ The form of entry - of emparlance in. the 
Kings Bench, and difference berwixt ,empar- 


be gone and extin@ by recovery or not, but 
the Party may maintain his firſt ation, or an 
aQion upon the judgment, at his ele&ton, or 
not z,. ſee tit. Extinguiſhmenr. | 

Where , and whar aRjons may be (ued 
againſt the huſband and wife joyntly, upon a 
thing done during the Coverture, or againſt 
the huſband alone at the ele&ion of him that 
ſues : ſee tir. Baron and Feme, and joyning in 
ation. Woes | 

How conditions in the disjundive ſhall be 
performed, and what party ſhall have ele&i- 
on; ſee tir. EleRion.. 

Where appeals, and inditements ſhall be 
good againſt the principal and acceſſory joynt- 
ly, or ſeverally at the ele&ion, &c. ſee tir, 
Appeals. . 

Where an executor upon a deviſe to him, 
ſhall have cleion, to take as Executor or Le- 
gatec ; ſce tit. Deviſe. | ; 

Where a woman ſhall have ele&ion to be 
indowed of one land or another, or to be 
anew indowed; ſee tir. Dower. TY 

Prerogative of the King ro ſue in what 
Court he guns and to chuſe what ation he 
will x 

Where a man ray vouch one or two upon 
joynt-garranty at his ele&ion, or nor ;3 ſee 
tit. Voucher. _=_ IN, 

To have execution, by Fer; facias, Capias, 
or Elegit, or nors ſee tir. Executions. 

Of a woman after death of her huſband, or- 
iſſue in tail, or &c. to make a leaſe good by ac-. 
cepranice 3. ſee tit. Acceptance. * | 

Whtre ir ſhall be in eleAion to make a 


age, or not; ſeacit. Enfant... 
In grants,  feoffments, leaſes, &c. to make” 
them good by agreement, -or avoid them by 
diſagreement after ; ſee. tir, Agreement, and 
Diſagreement. . 


at the common law, or proces giver, by ſta- 
tute, or not; ſeetir, Proces. , | 
Where a;man or woman ſhall be remitted, 
againſt their claim below, ar ele&ion, or nor ; 
ſee rit. Remirter. EE EEE gs 
Where it. is in the cle&ion of Juſtices bf 
Peace, to- make 'reſtiturion upon tne ſtatutes 
of: forcible - entry, . or ſtay. it upon travetſe 
trend. ſee tit. Forcible entry, and Peace, _ . 
Where the King ſhall have ele&ion to have 
the wardſhip of the iſſue in tail, upon a gift 
made by his tenant without his licence; ſee 
tit. Prerogative. Bt I.&: Vi f: 
| oigening. : 
Where a woman ſhajl 'h- barred of dower 
by elojgning the heir, and by eloigning,.and 
deteining of Charters ;-ſce tir. Dower. 
mbleaments. 


Where-a. man ſhall pray, and have proces ] 
of his Parſonage, or &c, ſhall be, voll-byaheir ﬀ 
deaths, refignar. nor-refidence,or &c. or tiot 3 


lance upon plea jn bar, and upon replication-3 
b.g.2. P-75- ſee rir. Continuance. ,- . :  ,, 
. Where after emparlance, the def. ſhallhive 
hearing of the deed, Teſtament, or tecordy of 
not 3 b.g.2. P.J4... ,.:- | - 
- .. ... .Encumbent. , +. ..,. + ,_ 
Where 9. Impedit, or &c. lies, and is maig- 
raitable, againſt an incambent alonez- or nor # 
LUST, 
What pleas the incumbent ſhall have in-@: 
 I1pedit, or &c. as well againſt a cynmon'per+ 
ſon, as the King'; and how,. and when; and 
what riot ; b, 649+ b..7.26; h. 10.44. ſee tir. 
Srarures, 25 E.3: c.7., there, b.4.119. + ; 
Where, and to what intents the preſent. to 
2 Church. ſhall be ſaid an incumbent, by ad- 
mitiion without, indu&iod, to what nor 5, b.g- 


7 $ b. 6:49. b.q.26.ſce tit, Preſent. £6 a Church, 


and 0. Imp? dit. A 34325 19 Eh, 
| What manner of perſons cannor be preſent. 
to a Church, to.be incambents, bur the Biſhap 


* may refuſerthem, 8c, b. 4.17. b. 5.4. p/$7,58- 


em Lo £95 » "- 20" 8" ad S844 IS of, 
- : Where an-jncumbeor ſhall be removed up- 
on recovery in a writ, of right, ; or Q, Impedar., 
or &c. where not, 6,29.30.48.50,5i-fce tit. 
(Writ. tothe Biſhop... +, 1 ou ond, 

Of an incumbent perſon Imparionee, &c:; 
cecit: Appropriation...” i 41/4, 

Where an incumbent ſhall. plead, 2 dead 


. 


= 
Tn pe - 
wet * $5.3? "OS $- 


tit, Monſt. of deeds..::; - / 
treſpaſs, of diſſeifin or treſpaſs 


leaſe, grant, gift, or deed by him, good at full |eirhes in his glebe-Jand;/ar Church-yard, &c. 


ſee. tir Afiſe, Treſpaſs, and pariſon. + a; +4 . 
' "Where: plenary by fix monerhs. {hall be 
ſufficient ritle, and bar, '1n N: Impedit,or-C- 
or plenarty in a Parſon; 1mparſonee,..or mot 3 
Pt Es 

,or hc. 


ſee. rir. N. Impedit 1G 1 
' Where a leas by a Parſon, P 


ſee tit, Leaſes, and Parſon; , 


..-. Endeneure, -, + 26 
Where, and what ſtall be (aid and-aecqunt- 
ed an Indenture; or deed indented;whatnar; 
b.5.2.:p.20: ſee tir. Deeds». . 1 1th golf g 
'. Where eſtoppel! ſhall be by Indentureg/and 


by ir, or.not ; b.1-155 b 45355445427 P.20e 
b.&.15. b8.53: big 899,00 7 ns» 


_ ro-the;parron- withour ſhewing ir-5; ſec. 


Where an incumbent ſhall have afbſe, g*- 
done.htm,.of - 


% 


- Where an a&tionof Covenant, may hemain-, 


tained-upon an-indeniture -withour words of 
.Covenant, . hd ipor-what words within the 
deed, upon what, not 5b.q.80. b.5.2« P-17418; 
ſee rit, Covenant. > 24 8EIQ-£-5.0 
How conditions to perform Covenants.con- 
rived within Indencures, ſhall be. performed, 


Where the diſfſciſce ſhall have- the emblea- 
þ ments of | the difſeiſor or-abator after his re- 
entry, or.notz.þ-11.5 x. -. | ag; 
\ ., Where the diſleiſee ſhall have the emblea- 
ments of the feoffee, or. leſſee; of the diſleifar, 
or abator, or nor; b.g.2..Þ.85. d.11:51.. 
. {Where tenant by copy-of Court; or leſſee 


% 


tanding he entry of the Lord, or leſſor, bus: 


2 beg-2, P.116, 


| cur of aR&ion, and Def 


and the form of pleading thereupon; ſee tix. 
Condition, Hs SERA REES > ... 
Of Indentures. of. defeafance,,and where 
they ſhall be.confirued,,. and avail as a condi- 
tion, to ayoid circyir- of aRion ; ſee tir. Cir- 
caſayce. «14 erat 


- 


Of inquificion found before the Eſchepror,” 


a. will ſhall have the emblqaments;; notwith: }and char-che-1g0omerparc. of the Todegwure, 


oughr to remain with the; Jury 3:;1ke.rir. Eſ- 
chearvr, mo | 
L Where 


The Table. 


where uſc of land may be declared by In- 
denture, bearing dare before, though the a(- 
ſurance ſubſequent vary in time, quantity of 
land, or &c. ſce rit. Ules. 
Endictment. 
Who have power and authority to take 
tndi&ments, who not. b.4.41-45345+ b:9-18. 


118. 
Where the Indi&ment which wants the 


year and day, nor makes it uncertain when 
the vg was doneſhall be good or not. b.4. 


*y A an Indi&tment which wants the place 
and makes it uncertain where the thing was 
-done, ſhall be good or not. b.g.66. 

Where an Inn. ſhall be good by in 
b.4-41,42-4449. b.g.2.P-120,121. b.8.57- 

te In Tediement ſhall be good, by 
words equivalent,and what ſhall be ſaid words 
equivalent, or not. b.g.2.P 122,123» 

Where to be void and inſufficient for not 
purring in certain, the part of the body in 
which the wound was given,and which words 
imply ſufficient certainty, which nor. b. 4.40, 
-41« b.5.2-p.121. 

Where an Indi&ment is good, without 
hows. the-depth of the wound, or not. bg. 

I, by .2.p. 122. 

The orderto form Inditments at this day 
by Statutes... b.11.29. 

Where an Indi&metit which wants the word 
(teloniouſly) is good, or not. b.4- «41-49. bg. 
Gy. b.g.2.P.121. 

"Where anIndi&ment by words general, as 
common thief, Foreſtallor,'Champerror, Bar-, 
retor,.or kc, is good, ornot. b.$.35,37. ſee} 
tit. Earrettor. 

- Tn whar-place-#nd Courity Indi&mentsſhall 
be raken,in whar nor. b.9.118. ſee rit-Appeals 
and Writs. 

Whar is a good Indi&ment of murder or 
Homicide, what nor. b.q-40,41- b.g.62,63-116. 
118. b. (LEDTLY: b. 4:4244+45* 


Relation of words-in ments, where | 


they are good by ſuch relation, or not: b. 4.1 
©,4T> 

M Where an todltmem upon a Scarnte” bs | 

good without re _—_— the'Starure, / and. 
whete againſt the-form rhe'Srature, wilt be | 


ice: b.4-48. ſee tit, Aion upon: Sarate, : 


Entry. 
ated Rellnoares Preſentment 'not 
Ukpretiing before what Courtor Judge iewas, | 
 &e, is. good or not. b:y47%-  - 
Where: an Tadidmenr taken in the-tiitie of 


-bkie: King, ſhall ſtand- ft the time of another, [P-44g45-385 b .$58;b;11.69:77 


Node ons arraigned, and pur to anſwer 
ys it, or nor, b.q.31. -* 
- - Indimeritof Burglary, and what ſhall be 
-p664;viher nor fee rtre:Corone. 

©'Fot what 'ptace' 'and County the Country 
ſhall come to try the iſſze upon an Indiftment 


felony or treaſon. fee tix. Corone. | 
"where the inqu Wogan iſſue joined ovpon 

IndiRictonror inone County, may: find | 

a TX done in fee tir. Enqueſt, /-- | 
What Thall 


be #' TndiRtienr of Hi | 
r= t'O {t 


| ok Forcible Entr 


-- EEE, 
Againſt the acceſſary, which good, _ Where an infant, &c. fhall falſifie a rec 
nor. b.4-40,41. ſee tir, Corone. very had againſt him during his nonage,or = 
Where good by the word (about) or not, | b.6.8-44- 100. ſee tit, Falſe Recovery, 4 
b.4.40,41- Lord of a Mannor _ : Copy-hold, it 
Where good for murder,withont the words | ſhall bind him. b.4.23. b.8.6 
( of malice forethonghr ) or not. b.4. 40,41- Declaration of uſe of a "8.4 levied by him 
and upon the Sratute of Recuſants, 23 of E/zz. | 890d, and binds him. b.2.58. ſee tir, Uſes, 
b.11 60,61. | The King an infant ſhall not avoid a grant 
Where an indi&ment ſhall be good without | becauſe of his nonage. b, $-2.P.27. b.1.16.12, 
the words (in the peace of God, or of our | ſee tit. King and Prerogative. x 
Lord the King) or not. b.4.41. Where an infant is not to be amerced, but 
Where void and inſufficient for falſe and | if he be, 1s pardoned in aRion brought þ 
inſenſible Latine, or not, b. 4.39442. b..2.P. him. b.5.2.p. 49 b.8.6r. ſeetir. Amercement, 
120,124. ſee tit. Falſe Latine. Where an infant ſhall ſue by guardian, and 
Where void and inſufficient by ſuppoſing | how the entry ſhall be in the roll. b.g. $5354 
one ching to be done at two ſeveral days. b. | ſee tit. Attorny. 
4-48. Where an infant is bound by non-claim 
Where an indi&ment is but an inqueſt of | within a year and day upon waif and cſtray, 
office to find the truth of the fa, and there- | b.5-2.p.138. ſee tit, Waif and Eſtray, 
fore defeRs in law in them ſhall be ſupplied, Where a corporation ſhall not avoid their 


&ct b.4442.47- grant, &c, becauſe of infancy of their Head 
Where ſurpluſage in an indi&ment ſhall | ard Soveraign. ſee tir. Corporation, 
make ir virious, or not. ſee tit. Surpluſage. Where, and what ſtatutes bind the infant, 


Where indi&ment by inqueſt which finds | what nor. b.3.91, b.8.44-100. ſee tir, Cont, 
matter of record, is good or not. ſee tit. En- | claim, &c. 
queſt. Where an infant is bound by non-claim 
Where an indi&ment of a Juſtice of record, within five years upon a fine levied, and how 
for a thing as juſtice ſhall be good or not. b:4. | the five years ſhall beaccounred. ſcetit. Cont. 


{ 16. ſee rit. Conſpiracy. claim, compurtat. and ſtatut. 4 H.7.c.24.there, 


Where indi&ments of treſpaſſes or other | Where the infant ſhall be charged b (ceſſing 
miſdeeds perſonal, &c. and Bars in them. b, | of ſervices, and recovery in Ceſſevit, ſhall bind 


9.113. 118. ſec rit. Bar 44. him for ever, ſee tir. ceſſavit. 
 Theoffice of the Juſtice upon a vitious In- } Where an infant ſhall attorn, and where 
di&ment. b.q.45. not. ſte tir, Age and Atrornment. 


Where an indi&ment os preſentment, &c. | Where a Teſtament or deviſe by an infan: 
are not traverſable, where conrr. ſee tit. Bar. | ſhall be good or nor. ſee tir. Teftamenc., 
——_ LING GY be carneles and -arraign- Ke _ —_—_ my 0 n diſcent of 

notwithſtanding an appea 1 againſt ( cigne rea 1s nonage..ſce 
him, or not. ſee whe pra vging tit. Baſtardy. NT wh. "4 

Where a man once acquirred, ſhall be again} Whetrean Tnfane js bound by Schon Mer. 
indifted and arraigned. ſee tit. Appeals and | chant, Staple, or recognif. of not. ſee tit. Aus 
Corone. aita querela. 

Of accufarion by indi&ment, þe- ſee tit. | Where the infant plaint. in Per que ſervitis, 
Accuſation. or &c. ſhallacknowledge the acquittal, war 

Where verdi& at large may be given upon | canty, or other advantage to the def, and ſhall 
inditmenrof mufder, felony,or &c. and what | be bound hy ir. ſee rit. Artoroment, 
verdie is good, what not. ſee tie; Corone, Whete age ſhall begranted, and the plea 

Where conſpiracy lies #gaiaft indifors,$ec. | demur in Partit. faciendd. fee tir, Age. 
and what ſhall be a good imfiamenc for them, | Whete ati infant may make Attorny, and 
what nor. fee cit. Katy bee appear by'Artorny, or not. ſee tit, Attornys - 

"What ſhall be a inditment upon the | Where entry ſhall be lawful upon diſcent, 
Statute 8 H.6,.of pt eetry, _— ſee | becauſe of nonage, ſee tit. Entry congeable. 


bur'the Meriim be enquired of to 


Leviesa fine, ow, ndrkhin what time [his adyanitape. ſee tit. Age, and Afiſe. 
he muſt avoidir. b.r,56. Eros Wb bed, b.g.2.| Where alienation of an in 
by cuſtom. ſee tir, Cuſtom, © | 

ws ge or leaſe by:an infant is Where an infant ſhall be barred by his ac 
void, or voidable, and.where good by/accep- | ceptance. ſee tir. Acceptance. 
ranice, 8c. ps 125d. 5 «2-629. b:8442545- ſce Where diſcliming 116s for Ret infant in 2 
Tit. Agce | writ of right, &c. ſee cir. Diſe — 

where a releaſe of confirmation made by | Where proces ſhall be evaded mike the 
an infanr will be good, ad bind him; b 5. Pp. infant come to; be viewed, ſee tit. Proceg. 
27» fee Fit, 4 Enfrar 


'him' or not;*biig.87. 3 _ be by eſpouſals, aid for whit rlme. b. 
"Where an ixan;hull: be chileged for wit |; " « y 
bags. Lora xonh ou ſhalt bind him. | "Where enfranchilemenr of a* villa: ſhall 
nor be by atrortment, þ; 948; $ fee tit. Attorti- 
apart pon n-an infuor vy pre- ren. 
- Where Charch ſhall and /piir him our | Where enfranchiſemene ſhutt tiotbe 


" Of inditments = wotnmcns = Leer | of og ey of-nor. 'b.s 49,50. 16. 95t ſe offinent to a villain, by thetatanr of theo 


"Fete Te ng npok He rack woke] 
b. $42, p2pert _ 
i the death 


rit, Statutes, ct by collufion.b.r11.79. 
Where an infants Þdvund by warranty col- | '* Where ehfranchi of a villain ſhall be 


Teteral diſcend,; apo time g-his notiage, by ation brought by the Lord | apaiſt him. - 


'b:e1.67.140. © | bat 979% - 
Whoremn idAristobeexcuſed forabreach Where a villain ſhall be enfranehiſed, by 


cre” pood i many 
or 4 tmaft; and che form of Indidtt | in ſuch 


AS many , inſufficient againſt one; 
= __ be void aginft all. buy.q40- 


caſe} b.q.q4o,  -+ or not. b.8.4 RF Book 310 S19 Wn 6. $.2:Þ/107. © 
lag 


the 
incipal atid accefſbry may be 


Joined in © ww <7 png or ſeveral indi- 


ments may be-at elettion, ſee tit. Appeals and 
Þ3 Þ-W 


EleQtion; : 


__ Apatiift the principal, which kick 
hy ih Coronie, Lg] In 


of a condition fn rig ron by his Honage, 4bidin a year" ahd day In anglent demeaD. 


Where i Hilain of the Ring, ſialſ nor he ett- 
franchiſed dy geane of labd/Qic. +0 Him by the 


at b.s, 
Id fits 6 Villt Ma ve 4 etrbite 


be vouthed, and what -rhings he-ſhall fave, | in pare, t6 whichthe Lotd'is party, Fr pot 


| and his eapacky3d ke; Bit. be9ige wgtes 455-b5i8g. Bi rivgy. Gn a 4a 
ſe rir, Capacity. eats Where 


| Where ageſhall nor be qramed in affiſe, vc. 


fant ſhall be good _ 


ſement; 
Where a contra& by, an infane ſhall h bind Where enfranchiſement 6f villain of wich 


STS 5. vn» wawygcoon 


SS: 


F. vw 7 


wn. 


_— 


- 
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tn. 


— 


Where a villein ſhall be enfranchiſed by 
marter of record, to which the Lord 1s party, 
or not; b.$.2. P.36. b.11.77. 
Enfo:zmations, ſee cir. Jnfozmations. 
Enheritance. : 
Where aman ſhall have an eſtate of inhe- 
ritance withour-the word ( Heirs ) by grant, 
deviſe, &c. or nor; b.1.85,86,87.100.103. b. 
3.21. b.q-29. 0.5.2, P-112. b.5.16,17-27. be10. 
$7. ſee Eſtates. " 


Where no eſtate ſhall be of inheritance, by | 


feoftment, grant, or &c. though the word 
heirs, are within the deeds of feoffment,grant, 
or 8c. b. 1.45.4 3.65.85. 104-1401 47.155. Þ.2. 
21+23,24. 04-29, D.5.2. P1123. D827, 

Where two have joynt eſtares for life; and 
ſeveral inheritances ; b. 1.84. b. 8.87: ſee tir. 
Eſtates. . 

May deſcend, not aſcend, b. 3.40. ſee tit. 
Diſcent, 


or not ; ſee tir. Aﬀiſe. _ bn cn 8h 

How proces ſhall be awarded againſt the! Where a deed, or grant, &c. ſhall be void, 
Inqueſt, when one party is an alien born, and, becauſe of wanr'of intendment ; ſee tit,Deeds, 
how the Inqueſt ſhall be taken; ſee tir. Alien.| Grants and Gifts, . + SS Bs 

Where after ifſue joyned for parcel, or one | - Upon fegffment, grant, or &c. without li» 
def. and demurrer for the other party or miting any eſtate, and whar eſtate the feoffee, 
parcel, no proces ſhall iſlue againſt the In- 


Where attainder of the father ſhall be cor- 
ruption of blood in the ſons, ſo that they 


ſhall not inherit to the farther, or other ance- | 


ſtor; ſee rit. Corruption of blood. 

' Inchattels, and where the heir ſhall have 
them as parcel, or incident to the Inheri- 
tance ; ſee tir. Chattels. 

Who ſhall be heir, and have the land by 
diſcenr, who not; ſee tit. Diſcent, and Heir. 


_ Enqueft. 

Where feveral Yenire ſacias ſhall be award- 
ed to have the inqueſt, or but one jÞynr Ye- 
nire, upon one or ſeyeral iſſues ;. b, 8.66. b. 
11-5,6. | 

Where the defend hall have YVewgre ſaci as, 
to have the Inqueſt, with Proviſo, or without, 
or nor, b. 10.104, - | 

How a Yenire facias, or &c. of the Tales 
ſhall be awarded, and how many of the Tales 
may be, or not ; b.104,105. 

Where the Inqueſt ſhall be taken of the 
Tales, the Yenire facias, or principal pannel 
being quaſhed, or where by the rH 
pannel bar one or two are returned ; b. 10. 


104, IOg. EE | 

| Where the Inqueſt ſhall nor be taken for 

 defeR in the proces, or defe& in the re- 

turn of the Sheriff, or &c. b. 5.2. p. 36441,42. 

b.6.14. b.8.65. bk. r0:104-119; b.11.7% 
Where a Yenire facias anew ſhall be award- 

ed, or not; b.5.2. p.36.37.41,42. b.6.14-b.8. 


65 « a1 147+, b.10. 104. Wa 
Where the Inqueſt ſhall be diſcharged, and 
for what cauſes, b.F.5 5,66. 


Which are Inqueſts of office, and where to 


P . 
. + 


ſes all rhe dama 


© 


ing and drinking ;, b. 5.2. p. 4o. b.8.41.b.11. ,Where an intendment ſhall be good, by in+ 
43+ fee tir, Amercement, and Fines ro the ditement, or not ; b. 4-40,41-48. ſee tit. En- 


direment. 


Where the party ſhall have avail of eſtop- Where the Kings grant ſhall be taken, and 
pel found by the Inqueſt, rhough not plead- conſtrued by intendment, and if two intend- 


ments be, which ſhall be taken ; ſee tir 


aac review and County ſhall the Grants of the King, | 
Inqueſt come, upon trial of iflues, and from 
what not ; ſee tir. Viſne, and Trial. | 

To whom a Venire faczas, or &c. to have an him; ſee tir. Prerogative, and Grant” of the 
Inqueſt, ſhall be awarded ſee above, and tit. King, and Tenure. | 


Where the Kings Prerogative ſhall be taken 
by intendmenr, and the beſt be intended for 


Where ecſioppel ſhall be b intendment'of 


Where the Inqueſt ſhall be of two Counties, that which is intended, and implied within 


. the record; ſee tit. Eſtoppel. 


* 


queſt, bur it ſhall ceaſe becauſe of the demur- 
rer, and where contr. ſee tit. Demyrrer. , 
Of ele&ion of the grand Inq 
writ of right, and the order 


Where the Inqueſt ſhall be demand, atid 
amerced ; ſee tir. Amercement. 
What writings, or re | 
m_ the Inqueſt have with them ; ſee Evi- 
Where the Inqueſt ſhall be taken in a writ 
in ſtead of the grand afliſe; ſee tit. 


Where the Inqueſt of office, or other aſſeſ- 
ges &c. ſee tit. Damapes and 


veſt in the 
It ; ſee tir. 


giver) in evidence tit. Writ. 


Where the Inqueſt ought to ſever the da- 
wages, againſt the def. or not; ſee rir. Da- 
mages and Apportionment. 

Where the Inqueſt ought to ſever the da- 
mages, which the plaint. 'is to recover ; ſee 
tit. Damages and ; - 
oughe'to ſever the coſts 
pes; ſee tit. Damapes. 
Where the Inqueſt ſhall be ſupp 
the ftanders by z: ſee tir. 
Where the Inqueſt fhal 
the intent of a man, ' and where they ſhall be 
charged to' friquite of ir ; ſee Trial. | 
Whar return of the Sheriff ſha 
upon # YVenire facias, Habeas corp 
a _ the Inqueſt; ſee tit. 


Where the partics ſhall have avail of a 
condition found by the Inqueſt; withour plea- 


enquire of, and try 


[be good 


4,or ditreſfs 
erorit of the 


be raken, and what ſhall enſue upon rhem, b, | ding, or giving it in evidetice or no ; ſee 


T01 I9. 7 h | 

Where the Triqueſt ſhall find matter of re- 
cord, where ir oughr totake 'norice of it, ap- 
on pain of atraint, arid there finding it good; 


Monft. of Deeds and Verdi. 
Where trial ſhall be by rhe firſt jurors, and 
the firſt jurors alone'; ſee Trial. 


others, or 
Where the Inqueſt ſhall try a thing before 


d.r.8,9.28.35-41.168,169. b.2.19,20.24.50.57. | the time of memory, or nor z/ ſee tit. Trial 


76:91. b: 3.9.69. b. 4:54,65-101,102- h.g.1,2. | atid Grants of the King. 
queſt demanded upon pain ; ſee tir, 


Where the Inqueſt ſhall fine to the King, 


and.2. p.3-99-104.. b.8.67: b.9,3.8, bit1.9.19. 
 bu7c121. PIATPD) 


OE.” - 
' Where the Toqueſt ſhall ry and fittd a ſpt- | 


titual, and take knowledge of ic upori pairi of [and for what offences and miſdemeanors; ſee 


atainr, or not; b.4-29.b.$.2.p.98.104b.7.43. | cir. Fine ro the King. 

and jriql Of challenges to the Inqueſt, or to the Ju- 
done beyond Sex, or in Scorland, or |rors; ſee tit. Challenge, 
Enrollment ; ſee Fnroliment. 


C $4$—75,* Where a writ ſhall 
. Where the ng is nor eftopped by plea- | b.3.44. b.8.1 19. ſee tir. Writ, 
Where Plaint: in affiſe ſhall hegood' by in- 

rter'3 b.2.4.7 5.b.4-5 3-126. | rendmetit ; b.8. 57. ſee tit, Plaint. - 
Pf Where a Count ſhall be good, by intend- 


: ning the Inqueſt ſhall try and inquire of 


or 6.45,47- b.7.23:26,27. Calvins Cale. _ 
Where the Inqueſt may, and muſt find mat- 
tet of eſtoppel; and good ; b.4.53. 


ding of the pat 


the truth of the 1 
b.$:2. Þ.Zo. ſee rit- vel. 


ye 
mater are at large to find 


be good by intendmgnt; 


. Where the Inqueſt ſhall rake notice of, ad | ment, or not ; b. $.2. p. 120. b 3.12. b.8.s 7. 
find macter -in* a foreii County, and their | 133. b.10.54. ſee tir. Count and Plainr. - 


and Verdi& upon it good b. 5. 2. p. 


Where avowry fhall be good by intend- 


$6.:b.6.46. b.7.2. merit, or not 3 b. 3. I, 2. b. 7.2325, ſee tir, 


Whetethe Inqueſt ſhall yor be charged with | Avowry. = 
Where a bar ſhalt be good bs 


_ tnaiters in Law , and if they, meddle wit; 


=» 
by intendmenc, 


_ Hem'and find them, their finding as tothem ſand good if ir becetrainty ro common intend- 
Þ be tioching, and void; b. 2.75. b. 442-5 3+ [ment 3 LS b.g.2. P-121. b,8.59; b.ro.g9. 


oHs b. 6.6. De. 7.15 b.8.11% b, 9.12,13-23.25, 
3% b,10,92, bx I. 10». Ny 


ad"their authority to puniſh them for eat- 


;bere verdi& ſhall be good by intend- 


.How the Juſtices may order the Taqueſt, ment, or not ;, b.3.9. b.4.65. b.y-2.P.5-35 296» 
Verdi. 


lied rom 


o whons, abd of 
aVhar-rhing, &c. ſhgll be: |-by- intend- 


Where the return of the Sheriff ſhall. he 


4 


grantee, or &c. ſhall have ; ſee tir. Eſtate, and 
Deviſes. - 


ſpeaking of eſcuage generally ; ſee 
cr, Ea IF . yo - > wp 
pe _Tpes king to make proof gener 
ſce Re. Condition, and —_ nd, E ; 
uU | ſj ki of | 7. S. or genera 
who ſhatl , Jnegt & fither or ſon ; ſee 
Lpon ſpeaking of Courts, and what Coutts 
halt he inde Courts of record, in which 
a man ſhall ſue for penalties, &c. ſee tir.Couptss 
Upon ſpeaking of the feaſt of Saint Abd, 
# 


where, &c. what feaſt ſhall be intended 3 ( 
wt th ſpecial reſervatior bf the party, 
Where the reſervation of the party, 
deſtroies BR ohio of the Law? 
ſee tit. Reſervar. . pe Pr ad BY ot bore 
Where the intention of the parties ſhall d1- 
re the aſſurance of lands, and uſes, and'the 
Intent of the parties is more regarded then the 


Where the intent of a mad ſhall be-rried, 
ahd inquired, as 4-thing: material 5 ſee tic. 
Eriakc© flat 1 nhP te nh dh haart ned, 

Where by grant; feoftment, . or &c. the 
grantee, ff ,or &c. ſhall have other things, 


or mermeddle mother lands, ro make thac 
which isimpliet,-and mcended in the grant; 
ore Tg Gs Greath - + 5" 524; 5 


- Where a plea that has two int ents; 

ſhall be. taken , ans incedded. nf AE 

againſt him that pleads it ;, ſee tir. Pleadings;, + 
Where an eſtate uncertaiii ro: 


_ by intendmente;; feeRerurn of the She- 
ri _—— 5; Rr derkanes +I 
_ Whar cauſe of exconimunication-ſhalſ be _- 
intended, where no cauſe is expreſſed; ſee" 
tit, Excommunication;-.. 4 1 4717, 591, Ls 7 
Where tenure ſhall be according tothe ſpe 
cial reſervation of rhe partyz/'an#-nat+atoor- 
ding to-the general - intendmenr of the Law ; 
ſee tir. Reſervation, and Tennre. .,  __ 
- Where-the intent. of zhe-reftator is more, - 
reſpetted in the expoſition:of. wills, then the 
words of the Teng ſee tit. Deviſes;* - © 
= nte +0 : T. £ - 
How livery ſhall be ok. where two re”! 
found heirs co one man, and when, and how, 
they ſhall interplead, b.5.4$5Acctir. Livery. 
Where interpleading ſhall be by ewo,where - 
they. are to-have ouſter [la maing -of the King z 
ſce rit. Livery. (© 7 Pn - 
Upon . what office: two/ ſhall interplesd. 


where they ſue to havelivery, or &c. out*of 


the Kings hands,'b.7.45,: | 
 EntrPilands, and wit of Cntry, 
Where &llry ſhall make a degree, ro have a 


9.51. 68,6947 4+ bs 10.57. feerit, wrir of entry, in the per and c#4, orinthepoſt; * 


b, 1.2; 
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T he Table. 
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b.1.2.125-135. b.3.6 
P-17-113. b.6.79. b.7.9. 

Where, when, for, 
writ of entry in Conſimil7 caſi, 
when, for, and againſt whom not 3 
48,49. (ee tir. Starures, W. 2. C-4+24-25. | 

Form of the writ of entry in Conſamilz caſu, 
and what matter is fufficient to abate it, what 
not: þ.8.49- ; E 

Where, and of what thing a writ of entry, 
Ad ttrminum qui preteriit hes 3 ſee b. 8. 47. 
and Demands. 

Where a writ of entry in the per, or per and 
cui lies of an office; b. 8.47. ſce tir, Demand. 
Afiſe, and Plaint. : : 

Where a man may have a writ of entry 1n 
the per, or per and ca, or in the poſt, at his 
ele&ion, ornot; b 6.9. : 

Where a man have an Aſliſe, or writ of en- 
try in nature of Afliſe of his own poſleſſion ; 
ſee Election, = 

Of the writ of entry, cauſa matrimons? pre- 
locutsi, ſee tit. Cauſa matrimonis prelocuts. 

Of the writ of entry, Cu# in vita Contrad:- 
cere non potuit ; ſee tit. Cui in vita. Of entry 
by intruſion. 
Of the writ of entry, dum non compos ments; 

ſee tit. Dum non Compos & 6 

Of the writ of entry upon altenation, Dum | 
fuit infra atatem; ſee tit. Dum ſuit infra eta- 
gee.” 

Where a tan upon recovery or fine levied, 
ſhall be adjudged in poſl. preſently, vathout 

Fentry or ſeifin; ſee tit, Cont. Claim. Ent. 

Congeable, Poſſeſſion and Recovery. 

Where upon oy coats - broken, a man 
ſhall be adjudged in poſſeſſion preſently, 
without reentry, or not z ſee tit. Conditions. 

Where a man ſhall have treſpaſs, and puniſh 
the mean treſpaſs without reentry, or not; 
ſee tir. Treſpals. 

Where a condition giving entry to a ſtrang- 
er, is void ; ſee tic Condition. 

Of eſpleas alledged in writs of entry, how, 
and in which ; ſee tit, Eſpleas. - 

Entry inlands, and Entry Congeable. 

Where poſſeſſion, and ſeifin in lands,or &c. 
ſhall be, reveſted and adjudged in him that 
has right withoutentry, indeed, or not; b.1. 
85.94-97.-147. b. 2.53. b. 3.65-84,8 5+ b. 4-53» 
þ. 6.62. bs 8. 44-95. (ce tit. Conditions, and 
Cont, Claim, ap! 4 SN 

Where entry of the wife. or her heir ſhall 
be lawful,after diſcontinuance by the huſband, 
or not, b.1.102. b.3.51.59- tO 61, 85. b. 5-2. 
P.80, b:$:43,44: b. 9.141. ſee tir. Difcontinu- 
ance; of lands, and the Statutes, 11H. 7. and 
32 H.8. WET'S £5 
. Where entry ſhall. be lawful upon diſcent 
becauſe of nonage, and by, whom, where, and, 
for whom-nos; b. 4.125%. 7.11. b.8.43:44- 
Ico. ſee tit. Enfant, and Dun fuit infra, &*c. 

Where entry in lands :is Jawful upon dif- 
cent, becauſe To owner during the time was 
over Sea, or not ; b, 8, 100g | 

Where entry-s;lawful upon diſcent after 
recovery, fine, &c. or not, b. 6.51. b. 8.72. b. 
10.27 38. (ce tit, Falſifying of Recoyery, and 
Remitter. $28-59-1 LEY, 

- Where entry upon diſcent ſhall be lawful 
beeaufe of privity of blood, or not ; b. 1.95: 
98.102.137. b.3-61,62. ſee tit. Baſtardy. - - - 

Where entry of the diſſeiſce ſhall be law- 
ful upon diſcent, or. not; b 4.22,23- b.7.11. 
b.8.101. bc11+33- ſee rit. Cont. Claim, 

Where the entry. of the diſſeiſee is lawful, 
uponthe Lord by cſchear ; b.q.58. b.8.101. 

Where the entry. of the heir is lawful, 
where the entry of the anceſtor was nor';; 
441255 b.1. Itl, b.3.60, b.8.43- ſee tit, Ideot. 

Where the entry of the heir is lawful, be- 
cauſe of right diſcended ro him, b.8.4.3, 44+ 

'Where the entry of him in reverſion, or 
remainder, is lawful, notwithſtanding recove- 
ry had againſt tenant for term of life; b.1.16. 
b. 3.2.60. ſee tit- Falf, of Recovery, and For- 
 feirure, and Statutes,-32 of H.8, o 8. 14 Eliz. 


lies,&c where, | 


conditions in deed,- and -ypon whom, and by 
whom ; ſee tit. Condition, Atſignee, and Sta- 
tutesz 32 H. 8. c.34. there. 


by reaſon of a condition created, and added 
ro \— by defeaſance ; ſee tit. Circvit of 
Action, 


lands, &c. for a condition, withour demand of 
gent reſerved upon the leaſe,&c. and what 
: h 

Where « 
&c. becauſe of ent, 
condition broken, and where contr. ſee tic.|: 


1 Ss ; 

Where the leſſor, feoffor, or.&c, by 
b, | try for a condition broken, ſhall be adjudged| and falhh 
in his former eſtate, and to what intents, and{iſee tit. Falf. Recovery. 
the agg from the beginning, and] 

to what not : 


2. b.q.27,28,29.71- b.g.2.| Where entry is lawful upon a ſtranger, to 
the recovery, who comes in by a mean eſtate, 
and againſt whom a | &c. b.6.51. 


Where entry is lawful upon tenant in dower 


b.6.8, b.8. ' after diſcent, or not; b.8.101. 


Where entry is lawful upon tenant by 


courteſie, or upon the iſſue after his death, at- 
ter diſcent; b. 2.34. 


Where entry of the feoffees of him to 


whoſe uſe, is lawful upon him to whoſe uſe 
himſelf, and where the ancient uſe ſhall not 
revive, without their entry upon a ſtranger ; 
a 12.126.128, 130.134- b.7.9., ſee tir, 
Ules. 


Where entry ſhall be lawful notwithſtand- 


ing a recovery againſt himſelf, or his anceſtor, 
or after execution upon recogniſance ſued, or 
not; b.4.65,67.82, ſee tir. Recogniſance, and 
Damages, and extent. 


Where entry or recovery of one ſhall avail 


the other, and veſt the eſtate and franktene- 
ment in him, and where the entry of one ſhall 
advantage another ; b.8.44. b 9.106.140. 142. 
and 1 1. ſee tir, Cont. Claim, and Remitter. 


Where efftry once taken away, and not 


lawful, ſhall become lawful after, by matter of 
afrer fat; b.3.34. b.8.43,44- 


Where the entry of the Leſſor, or &c. up- 
on Leſſee for year or &c. to ſee if waſt 
done, ſhall be lawful, and how he ought to 
demean Himſelf upon ſuch entry ; b.8.146. 

Where entry, and ſeiſure of land by the 
King, or his Miniſters, ſhall be good, without 
office found or not; b. 1.42.48. b.2+52. b.3.2, 
3-10,11: b. 4.54-58.126, 127+ Þ. $42. P. 55356: 
109,110. b. 9.12,13,14-25+ b. 8.169.170. b. 9. 
I6.95. b.11,12, 4 

Where the King cannot enter into lands, or 
ſeiſe them by office-found without a writ of 
Scire facias, or other proces, or contr. b.3.11. 
b. 4-55.58.126, b, 8.169. b. 9.95.96. b.2.80. b. 
IT,I2, 


Where the King ſhall preſently be in poſ- 


ſciſigp of land, or &c. by office found, or not y 
eill he has entred, or ſeiſed ; -b. 
b.$-2. P-36.|b.9.95,95 b. 11,12. 


3: Ii. b.4.58. 
ce tit. Office 
before, &c. \... , 

Where entry may be upon the Kings poſ- 


ſeſſion withour livery ſued, petition, or ouſter 
la maine, or not; b.1.50.133- b.2.5 3. b.4.55, 
$6.59. be9.32. b.$.75.172. b. 9.69.98. | 
[Intruſion, and Livery. EA 


ſee tir. 


Where entry into lands for a certain time 


is good, and may be; b. 3. 61. (ce tit. Condit. 
Forfeiture of Marriage, and El 


ecion. 
Where entry may. be in a moity, and the 


eſtate ſtapd for the other moity upon a. joint 
demiſe ; b.4;73. ſee tir. Join«tenanrs. 
| Where entry into lands may be, becauſe of | 
a condition-in Law, and which-are conditions 
in Law, which not ; ſee tir. Conditions. 


Where entry may be in lands, or &c. for 
Where entry into lands, or &c. may be, 


Where entry or reentry may not be in 


nd is good, what hot 3 ſee tit, Demand. 


ſhall not be for a condition, 
acceptance of rent, after the 


ds © | My, 
_ Where ney of the mylier may be n 
diſcent during 1s nonage 3 ſee tir, Baſta mo 
: _ - _ eg enter notwithſi _ 
ing his feoftment, leaſe, or &c. ſeerir 1c... 
_ ACCePrance. : ſeerit, Enfant, 

Where entry may be upon diſc ; 
rhe time of impriſonment ago tit, RY os 

Where- entry of a Parſon, Prebend &c 
may be notwithſtanding alienar. of their pre. 
deceſl. ſee tit, Continuagge. ”"_—_ 

Where entry may be becauſe of 
feoffment, of his anceſtor, 
memory; ſee tit. 
—_ ; 

Where the iſſue in rail may enter, j 
ſtanding the exchange of his > ey 
ric- Exchange. ——__ 

Where the Lord may enter for eſcheat, y 
on the death of his renant without heir, or 
_ = tit. Eſchear, and Infant. . 
ere entry of the Lord, in rj 
infant his ward is lawful, or not _ hg 
Ward, and Collufion. : 

Where entry may be becauſe of forfeiture. 
by alienation, to the difinheriting,&c, or nor: 
ſee tit. Forfeiture, and above. . 

Where entry may be becauſe of aſſent to 
Rape: ſee tir. Rape, and Statutes, 6R.2. c. 6, 
45. P.& M. c.8. 

Where entry may be againſt his own re- 
leaſe, or confirmation, becauſe of right or 
title accrued of late time; ſee tit. Releaſes, 
and Confirmation, 

Where the entry of him to whoſe uſe, ſhall 
O_ to the feoffees or no, &c. (ee tit, 

Es. 

Where entry may be for right, notwith- 
ſtanding releaſe of aCtions : ſce rir. Right, 

Where the deviſce may enter lands, or &c/ 
deviſed unto him, without aſſent of the exe- 
cutors, or not ; ſee tit. Deviſe. | 

Where an a&ion of treſpaſs may be main- 
eained, and againſt whom without reentry, 
and againſt whom after reentry, againſt whom 
not ; ſee tit. Treſpaſs; 

Where tenant at will may enter upon a 
diſſeiſor, or not ; ſee tit. Tenant at will. - 

Where he that enters into land, or &c. of 
another, by courſe of law, ſhall be a treſpaſſor 
from the beginning by matter of after fat ; ſee 
tir. Juſtification, 

Where entry of the fon or daughter born 
after, may be lawful upon the Uncle, &c., who 
entred as heir ; ſee tit, Diſcent, and Veſting 
and Deveſting. CD 

Where entry of the executors upon a de- 
viſe made that they ſhall ſell the land, or &c. 
may. be upon a diſcent ;, ſee Deviſe. 


his own 
becauſe of unſound 


Dum non compos mentis, and 


| death of the Ance d 
haye ward, or primer ſciſin, js intruſion upon 
the Kings poſleſſion, or not ; ſee tir. Incrv- 
fion. | 

of the King, withour 
him, upon traverſe ten : ; 
King * ſee tit. Scire facias, Petition, and Tra- 


reen-i: ..;1 


ce tit. Condition... » 
Where the Lord of a villeia ſhall not 


Where the entry of the huſband ſhall veſt| 


Cap, 8, 


| the eſtate in the 
and 


Feme. if 


- |, dower withour aſſignment; ſee tit. Dowe 
have|: 
ancſtate in.lands or goods of the villein, with-| 
our entry, ſeiſure, or claim 3; fee tir, Copr. 
Claim..: . © | 


feiture of the joynture, to the 
enation againſt the 
tir. Statares. ' 


ter 


Where entry of one remits his companion, 
or-not ; ſee tit. Remitter. 

Where entry in the land of another is law- 
ful by reaſon of common. claimed ; ſee tit, 


Common. 


"Where entry in the land of another is law- 
ful to diſtrein, &0. or not; ſee tit, Diſtrels. 

Where executors may enter the heirs land, 
to take, &c. ſee tit. Chattels, and Deviſe. _ 

"Where, and what entry of the heir after 


,: where the King 15 to 


' Where entry cannor be againſt the patentee 
Scire facias ſued againſt 
a. or petition to. rhe 


'- Pape | enter, 
.. Where a firanger to a recovery may cnt 
ar falbhe the recovery without aRion ſued; 


and rake Jjer 

Te 
c.” may enter for for- 
he wife, by het all 
Statute, 11 H.7.c-20. [fe 


- Where the' aſſignee of a reverſion. may ets 
for a condition broken, aud what aſſignes 


Where. a woman, may enter, 


. Where the heir, or 


- 


wife, or not ; ſee tit. Baron, | 


Va 


d, 


=O => 


N.- a 


= 


rf 
I; 
er 
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Vy 
ce 
he 
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ſe tir. Starutes, 32 8.8.c.34. Aſſignee, and 
itions. | 
_m_ Entry of 'pleas. 

Form of entry of a warrant of attorny, 
where another thing then land is demanded, 
þ 4.87. ſee tit, Demand. 

Form of entry of pleas, and where the en- 
try ſhall be in Latin, though the pleading was 
in another language. b.19.132. fee tit. Statures 

5 E:3.C-15. ONS 
; Where 4.0 a plea pleaded,an iſſue joined, 
the entry ſhall be, and of rhis he puts himſelf 
upon the country, and where, he requeſts 
that ic may be inquired by the country. b.1o. 


yt of entry, and titling records in the 
tings Bench. b.9.99. 
= Form of _ rerdiths; L:c. and where 
the entry is to be. That the Jurors were ele&- 
ed, tried and (worn. b.g. 101. tWICE. ; 
Form of entry of continuances of pleas in 
Courts, and the difference of entries in the 
ſeveral Courts. ſee tit. Continuances and 


, Courts. 


Form of entry Imparlances, ſee tit. .Em- 
parlance. : : 

Form of entry of admittance of a Guardian 
for an infanr, where he ſues by a Guardian, 
ſee Infant. os 

Whereupon for parcel, and iſſue joined 
for another, entry ſhall be of the proces con- 
tinued againſt the inqueſt. ſee tir. Demurrer. 

Where the Court of office, and by diſcre- 
tion, may enter, and record a thing -done, 
two or three terms after, or not. ſee tit. Office 
of Court. 

Form of entry of a Clerk delivered to the 
Ordinary. ſee tit. Clergy. : 

Form of judgment upon a wrir'of error. ſee 
tit. Error, 

Where ſpecial matter ſhall be entred for 
evidence, of nor. ſee tit. Evidence. 

Form of entry offhon-ſuir, and upon what 
roll to be entred. ſee tit. Nonſuit. | 

Form of entry of Retraxit. ſee tit. Retrax3t, 

Form of entry of departure in deſpighr 
of the Court. ſee tit, Departure in Deſpight, 
Cc, 

form of entry of verdi&s. ſee tit. Verdidts. 

Form of entry of Judgments. ſee tit, Judg- 
ments. ? : 

Form of entry of executions. ſee tir, Exe- 
cutions. _ 

Form of entry of an excommunication 
pleaded. ſee tit, Excommunication. 

Entry of judgment upon a writ or count 
abated, or when the plaint. is barred. ſee tit, 
Judgment. "0 

\ Form of entry upon diſclaim. ſee tit, dif- 
Claim: , ; 
| Equipollent, 
| Where a condition to pay mony, &c.. ſhall 
be ſatisfied and performed by way of retain- 
ing, and that to countervail paymegt in fa, 
or no, ſee tit. Condition. 

How a condition to pay mony ſhall he ſatis- 
fied and performed, and what is fatiifa&tion 
ro countervail payment, what not. ſee tit. 
Conditions, . 

What is atrornment in fat, and what a&s 
ſhall' counteryail attornment in law. ſee tit. 
Attornment. | 

Where an office taken before Commiſſioners 


Thall be equipollent with an office taken before 
the eſchearor. ſce cit, Office before, &c. 
Erro2. 


_ Form of the wri of error, and where it 
ſhall be, which before you reſideth, and what 
matter 1s ſufficient ro abate ir, what nor. b.3. 
1,2-15: b.4-93-b.11.38. b.$.2.P.111. 

In fa&, and whar things may be atfigned for 


| error Mm fat; where, and what nor. b. 5.2. 
P-39-44- 


b.6.14. 
Where error may be aſſigned in granging or 
denying age, aid, voucher, view, or:&c. or 
nor. b.8.58,59. b.9.16.22,29. b.11.40. 
Where noerror to ſuffer a man to make at- 
torny, where he ought not by Law. 
$9. (ce tit, Attorny. 


of a record, or not. b.11.39-41» | | 
- Where diminution ſhall be alledged in a | 


b.8.58,| before the Steward of the Kings houſe, or in 


Where error is ina writ of debt, becauſe in 
the deber, where it qught to be in the debet 
and 4etznet, or contr. ſee Debt. 

Where error ſhall be aſſigned in trials, be- 
cauſe the Yenire was not from two or three 


the Marſhalfie, ſhall be redreſſed. b. 10, 695 
No error lies upon judgment given in the 
County-Court. b.6.11,12. ſee Falle jadgmenc 
and Suitors. 
No error lies upon judgment erronious, gi- 


rowns, as it ought, ſee tit. Viſne. Promong Court Baron. b.6.11,12. ſce Falſe judg» 


Where error, &c. becauſe the name of the : 
Sheriff, or &c. was nor pur to the return. ſee 
tit, Return of the Sheriff. 

Where error, &c. in entry of verdi&s for 
defend. of the words, that the Jurors were 
eleQed, tried and (worn. ſee entry of Pleas, 

Where ſhall be aſſigned in entry of judg- 
ment, becauſe one of the paxries, plaint. or def. 
was dead ar the time, &c. ſee tit. Judgments. 

Where error ſhall be aſſigned in judgments, 
and the entry of them upon the writ or count 
abated, or judgment, thar the plaintiff ſhall 
be barred. ſee tir. Judgments, 

Whereerror, &c. in outlawry, becauſe the 
party was over ſea at the time, &c. ſee tit. 
Utlary. 4 

Where error thy! be aſſigned in awarding 
execution. ſee tit. Execution. : 

Where error ſhall be aſſigned in granting a 
N:f7 prins, or 8c. ſee tit. Nift priuss 

Whereerror may be aſſigned in joining in 
aQion, or nor, ſee tit. Joining ina&ion. = 

_ not = be aſſigned in . thing to _ own 
advantage. b..2. P«39. 44» D. 8. 59. DJ. 4+ 

Where __ indir be affigned in fines No 
vied of lands, or &c. by an infant, or other 
matter, and what matter is error; and within 
what matter is error, and within what time 
fines ought to be reverſed for nonage. b.5.2. 
P-44:45+33. b.2.57.77. b.2.76. b.8.58. bil, 
69.77. (ce tit. Enfant and lacheſſe. 

Where error ſhall be affigned in miſreturn 
of the Sheriff, in avoidance of outlawry. ſce 
tit. Utlary. 

Where error cannot be aſſigned upon judg- 
mentggiven upon atminder of felony, &c, 


b.6.14- 

where error ſhall be aſſigned upon reco- 
very for default of original. b.3.5,6- b.g.2.p. 
37.39. ſee tit. Falfifying of recovery. 

In law, and what may be aſſigned error in 
law, what not. ſee Above. ' 

Form of aſſigning errors, and where, and 
when the plaintiff ought to aſſign them. b.1. 
I2.35- b.g.2.P-39.44+ _ : 

Where writ of error lies by or againſt the 
King, upon judgment erroneous, or not. b.1. 
34442. oo b.q-89,90. ſee tir. Attainr. 

Who ſhall hayea writ of error, and where 
it lies for the executors,- where for the heir, 
_ who ſhall be ſaid heir to have it, or not: 

$+2.P- 32-33.40-43-60-111. b.8.62.65. 

Where error lies for the Gatalihes, by .2» 
P90. 

Where error lies for him in reverfionor re- 
mainder, in the life, of tenant for life, or af- 
ter, b.Z:4.61. b.g.141-b.10444- 

Where a writ of error lies not againſt diſ- 
claim, b.$.51,62. 

Where a man may maintain a writ of error 
againſt his own confeſſion. b.8. 62. 

Where, and what record 1s ſufficient upon 
which errors may be. aſſigned, where parcel 


writ of error, and by whom, and whom nor. 
b, $9.2, P-44-47+, , 4 

Where a writ of error ſhall be ſued in Par. 
ſiament, and upon judgment, 1n what Court, 
&c. b.10.69. 

In what Court,and how judgment erronious 
in the KingsBench ſhall be redreſled. b.3.70.b. 
4-53-85,86.70. b.g.2.p.18.27,28.43-89.97.b.6, 
8. ſee tir, Statutes, 27 Eliz.c.8.and Utlary, 

In what Court, and how judgment given in 
the Exchequer ſhall be redreſled. b.t.t1.34. 
33. b.8.58.65.68. b.11.59. 

In what Court judgment erronious given in 
the Kings. Bench in 1reland ſhall be redrefled. 
b.7.18. Calvins caſe, 6 8 

In what Court judgment erronious given 


ment. 

Where writ of error lies upon judgment er- 
ronious, given in the Court of Pipowders. b.&, 
pþ11,12. ſee tit. Falſe judgment. 

' Where writ of errof lies upon judgment gl- 
ven before Juſtices in Eyre. b.9.28. 

How,and in what Court judgment erronious 
given in wales ſhall be redreſled. b.$.2.p.85. 

Where a writ of error lies upon judgment 
erronious given upon a writ of redifleifin. b. 
6.12. b.8-143. 

Upqn judgment erronious given upon at- 
tainder of murder, or &c, it lies not. b.6.1 

The writ of error enſues the nature of ka 
firſt ation, in which Jadgment erronious was - 
given, b.6.25. 

Where judgment* erronious given in any 
Court ſhall be redrefſed and amended -by rhe 
ſame Court by a writ of error, or without it. 
b.8.137-143,144- b.3-59. ſee tit, Amercement 
and Utlary. oY 

Where judgment efronious ſhall be reverſed 


$-2-P-37-58. b.1 1.8. {ce rit. Office of Court. _ 

Where judgment erronjous ſhall be reverſed 
or amended by plea, without ſuing a writ of . 
error. b.8.142.144.157. ce tic. Ametidment 
and Uithry. b.2.46. Edo aa Net | 

Bar in writ of error, and who ſhall plead it, 
and when, what ſhall be a good bar, what nor. 
b.1.13-16.111,112. b.3.1.59.61. b.6.25. bg. 
7.62.152.154. ſee Releaſes. 

Where a record in part, or againſt one.fhall. 
ſtand in "ky againſt >) ocher part or parſon, 
or not. b.1."8. b.2.97. b.3+-3. b. 5.2. P.32-90. * 

. pooens in the writ of error, for he Slain 
x peWeſendane, che former a&ion,b.1 os 

-3-4+- 0.5.2.P-39.89,90.1x1. b.&9.25-4.5- b.8« 
96.143. ſee tir. Refticurion, and Uclary, | 

Whefe, and when execution ſhall be awat- 
ded upon judgment reverſed, and in what 
Court. b, 1.40. and 11. b.10.118. ſee tir. Sta« 
tutes. 31 E.3.C.12. 29 Eliz, cg. Touching Er+ 
rors and Recotds. Wh eg 

Where by reverſal of a record by a wrirof 
error, and other record depending upomit is 
reverſed and gone. b. 5-2. p.#. b.8.142-1525 
b.9.119. \ ; | 

Where arnendnic? may be after a writ of 
error brought, and in what thing, and what 
not. ſee tit. Amendment, "ou OT, 

Where the Court of office ſhall not give 
judgment, if any thing erronious in she writ, 
count, or proces, appear to tliem, or coritr. 
ſee tir. Office of Courr.  _ 

Where ſumni}ns and ſeverance hes in a writ 
of error, or not. ſee tit. Severance. 

Where twa ſhall join in a writ of error, or 
nor. ſee tir. Severance. _ 

Where two ſhall join in a wrir of error, of 
nor. ſee tir. Joyn. in a&ion. ; 

Of nonſuit 1n a writ of error, and where 


of all, or nor. ſee tit. Nonſuit. 
Where the releaſe of one plaint. in a writ 
of error, ſhall bar all, or not. ſee it. Joinren, 
Where an a& of Parliament may be erroni- 
ous, and the Parliament may err. fee tit, Pars 
liamenr, =D, 


Eſcape. 

Where, and what ſhall be an eſcape of a pris 
ſoner for debt, of 6ther perſonal duty, upon 
which the Sheriff or Goaler ſhall be charged, 
and what nor. b.3.43,44 $2. 68,69.72. b.5.2% 
p.85,87,88.b.dy 42.5.9.68 98 ſee ti. Authority 
_  Whereeſcape ſhall bezyet tlie priſoner ever 
1n the Gaol. b.3.65.7 2. | 

Where an eſcape is no diſcharge of execu- 
tion, but he may be in execution again, and he 
that lethim ar large: may retake hiin, or gor« 
b.3-44-52-72. b.$.2. p.85,87. ſee tit, Audita 


: M 


querela, arid Execurion. 
7 Where, 


? 


by another error, not affigned by the party. b. ' 


% 


nonſuit of one plaiar. in error, is the nonſuic 
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Where, and what ſhall be ſaid negligent 
eſcape, or voluntary in criminal cauſes, where, 
and what not. b.7.6,7. 

Where, and what ſhall be an eſcape upon 
which a town, or hundred, ſhall be charged 
upon felony or robbery, or not. b.7.6,7- b-11. 
| 43+ ſee tir. Amercement. 

How eſcape ſhall be tried and adjudged. Þ. 
I1.65. 

where a&ion of debr, or the caſe lies againſt 

a Sheriff or Goaler, upon eſcape of a priſoner 
in execution, at the ele&ion of the party. ſee 
tit. EleRion. ; 

Count in debt, or &c. againff a Sheriff, or 
Goaler, upon eſcape. b.3.55,67,68. b.4.33. 

Where a man may retake beaſts, and dI- 
firein them, after they have eſcaped out of 
his land, &c. or not. ſee tit. Diſtreſs. # 

Where, and what eſcape 1n a Goaler, or &c. 
ſhall be a forfeiture of his office, what nor. ſec 
tit. Forfeiture. . 


Where he that has right may enter upon 
the Lord, who entred becauſe of eſcheat, ſee 
tit. Entry Congeable. 

Where the Lord of whom the land is held, 
ſhall have the eſcheat of the land, after the 
King his year, day and waft. ſee tir. Forfeiture. 

Where the land ſhall eſchear to the Lord, 
rather then diſcend to the heir of the half 
blood, or of the part of the morher,and cont. 
Fee tir. Diſcent. 

Where lands, which a man attainted for fe- 
lony, or &c. ſhall-have after the attainder 
ſhall be forfetred to the Lord as eſaheat, as 
wellas to thoſe he had ar the rime of the fe- 
lony. ſee tir. Forfeiture. 

Where eſchear of land ſhall be becauſe of 
alien born. ſee tit. Alien born. 

* Where eſcheat is becauſe of baſtardy. ſee 
tit, Baſtardy. 
Elchequer. 
Where, and whar office found before the 


Eſcheatgz. > ; 

How the eſcheator ſhall demean himſelf 1n 
taking inqueſts, &c. and upon return of them. 
b.1.42. b.$.2. P-37+ fee Eſchequer, and office 
before, &c. 

. Where entry,or ſciſure of land for the King 
by his officers, is lawful withour office found 
rags the eſcheator, or not. ſee Ent. Conge- 
able. : 

The Mayor of Londoz, eſcheator of London. 
Tee tit. London. 

Where trial ſhall Be by examination of the 
eſcheator,' if lands be ſciſed into the Kings 
hands. ſee tir. Aid of the King, and exam1- 
nation. —_— 

; Efſcheat. 

Count in the writ of eſcheat, eſpleas are not 
to be alledged in ir. b.q.11. b.3.35. b.8.86. 
" ſee tit. Eſplees. + | , 

Form of the writ of eſcheat, and what mat- 
ter is{uffizient to abate 1t. b.8.85,87. 

Where a joint writ lics not upon ſeveral 
renures, b.8.85.87. ſce tit, Writ. 


eſcheator, ſhall be returned into the Court of 
| Exchequer, what not. b. 42. ſee tit. Office 
before the Eſcheator. 

Where, and of what matters and pleas the 
| Exchequer has juriſdi&1on, and of what not; 
' and other matters concerning this Court. b.2. 
16.50, ſee tit. Courts, 

How, and in what Court judgment erroni- 
ous given in the Exchequer, ſhall be redreſſcd, 
ſee rit. Error. | 

Where trgverſe to an office found before 
the eſcheator, ſhall be in the Courr of Ex- 
chequer, or not. ſee tit. Traverſe to an office, 
 &c. 

Where he tharis the Kings debtor ſhall have 


Huo minus, and who ſhall have it, who nor. |(h 


ſce tit, Quo minus. RN IONIn | 
._ Whereabill lies, and is maintainable by the 
| King againſt accountants in the Exchequer, 
and w | be. 
| who nor. ſee tir. Bill. * +* 

' Where, and when eſtreats of other Courts 
| ſhall be certified and delivered into the Court 


Where a writ of eſcheat lies, and is main- of Exchequer, and how. ſee tit. Efcheats. 


tained, where the tenant dies ſciſed. b.3.35. | 


W har proces ſhall be awarded by courſe 


Where entry of the Lord may be, upon of the Court of Exchequer, againſt the in- 


dearh of the tenant without heir, withour 


queſt upon iſſue joi 


being pur roa writ of eſchear, or nor. b.z.2.| Where the record fhial{ be remanded to the 
ny 25. b.8.43,44-101+ b.g.141. fee tit. En- "Court of Exchequer to award execution upon 
ot, * A i Þ J 


judgment reverſed, or affirmed in a writ of 


A 
Of a right, and how the Lord ſhall take error, ſee tir. m_—_ and Remover. 


avail of it. b.3.35- b.q.125. b.1o.112. 

For the King, * and whkere 
cheat of tenements held of other Lords, and 
the Lords not, and where contr. b.7.10. b.1o. / 
I12. b.3.10.112. ſce tit. Treaſon. 

Where the Lord by eſcheat ſhall hold ſub-, 
ze& to the charge impoſed upon the land by, 
the tenant, or not. b.1.122-139. b.8:45. _ 

Bar in writ of cſ@keat, what good, what 
nor. b.8.101. b.g.141, ſee titEnfant and Ac- 
ceptance, and Bar. 


Tflue in writ of eſcheat; and where ſeifin is | 


not traverſable. b.4.1 x. ſee tit. Seifin. 
Of a Copy-hold, who ſhall have it upon at- 
tainder of felony, b.4,30. ' : *: 
Upon dying ſcifed of a baſtard without heir 
or not. ſee tit. Baſtard. 
n dying of an infant without heir, after 
feoftment by him nor. ſee tir. Enfant. 


Upon death of an Ideot without heir by 


him nor, ſee tit. Ideot. 

Where the Lord»by eſcheat may rebutt by 
warranty made to the tenanr. ſee tit. Warran- 
ty, Rebutter, and Aflignee. - he 

Where, and what Charters of the land, the 
Lord by eſcheat ſhall haye, what not. ſte Be 
Charrers, | ; Ly 

| Where the Lord by eſcheat ſhall nor be 
ſciſed ro other uſes. ſee tit. Us. | 

Where acceptance: of rent excludes the 
Lord of his eſcheat of the Land, or not, ſee tit. 
Acceptance, 

ere a writ of eſchear ſhall be maintain- 
ed, Tuppofing the tenanr died withour heir, 


he ſhall have MF 


' Certain, and'incertain, and what ſhall make 
Knighe ſervice, what tenure 1m ſocage. b.6.19, 
*20, b.4-6. - - bf WM 
What ſervice he thatholds by efcuage in- 
certain oughrtodo, and how, and when it 
ſhall be done. Dp-49: | ati, 
© Tatendment of eſcuage, upon general ſpeak- 
ing of eſcuage. b.5:20,215 LAY 
"Where a man ſhall hold by Knight Service, 
and yer neither do nor pay cſcuage. b.4.88. 
Where eſcuage ſhall. be apportioned. b.s. 
1,2. b.8.105. ſee tir. Apportionment, 
Where, and to what time the tation 
of forty days ſhall be made for arr ce'of 
him who holds: by” eſcuage. b.9.4 9. fee tir. 
Compurcartion. © : Ces 
Where ſciſin'of other ſervices, and of what 
al be ſeifin of eſcuage, of what nor. ſee tit. 
"The form of . pleading tenure by'eſcuage. 
ſee rit, Pleadings. * x | 


. 


| whatgand when Jerived.whire they ſhall 
'be Hledged in a writ of right, in the Count, 


'b.6:3« 
040 


3 : 4 - 
' = Where they ſhall be alledged itr the Connt, 'ment. | "EEE : 
Gas 0 ae if Where an eftare in lands, or fcc, tyoided 


in the writ of entry in the poſt, and how, and 
a wie perſon,  b. 1. 57-72: 81-91. be/2.12. 
JoY0s 7 + | RY rn - JEM. 
Why they ſhall be alledged in the Countin 
a Formedon in diſcender 3 how, and in what 


where he had iflue, which ſurvived him, or | 
nor. ſee tir, Diſcent, 


| perſon, b.35 32 


there. {ee tit. Courts. \ 


and how, and in what. perſon. b.1:8;'b. 3.54. 


| 


ſhall be ſaid an accountant there, | 


Ce 2 + ns 

Where they ſhall be alledged in t! 
in Formedon in remainder, and bow. _ 
what perſon. b.6.4. b.3. 53. by : 
rrogys they ſhall not be alledgedin Ceſſavit. 

Where they ſhall not be alledpeq 3 
in a wrir of eſcheat. b.4.11. Me Com 

Where they ſhall be twice alledoeg 
Count. b.z.5 3. OT IE 
— Where they ſhall be alledged in th 
in%ne perſon, or more, "ay """_ 

S322 RIAA Eſſoine, 

ere it lies not in affiſe of novel difſe; 
0.4.3 $ , b.g.c - 1+ hon Prote&@ion. _ 
ere, and what eſfoin lies in 1 
dower, what nor. b.g.15.* : eg * 

Where eſſoin lies not, nor ſhall not he 
lowed in a 2. Impedit. b. 4.35. ſee tit, 
region. 

Of ſervice of the King, and what ſh 
good and ſufficient warrant of eſſoin Tr 
_ and how long to indure. b. 2.17. ſee tit, 

cals. 


al- 
Pro 


Where eſloin lies not in debt, informar, or * 


&c. for forfeitures and penalties given by ſta- 
tutes,. or not, but 15 taken away by ſtatutes, 
b.6. 20. ſee rir. Statutes, 4, 5. P. & M.c.g. and 
every where amoneſt ſtatutes, 
Eſtates. a 
Where a man ſhall haye an eftate of inhe. 
ritance, without the words (heirs or ſucceſ. 
ſors) or not. b.1.85,86,87.10c. 103.105, b.q, 
29. b.z.21. b.s.2.p.112. b.6.16,17.29. bo, 
55+ ſee tit. Inherjrance, and Deviſe, 

Where a man ſhall nor have an eſtate of in- 
heritance, by feoffment, granr, or &c. though 
eirs) be mentioned in the dyed. b.1.43.46, 
66.85,86.104,105. 140.155. b.2,23,24. by; 
29. b.g.2. P.112. b.8.23,24.29. ſee tit, Inhe- 


ritance. 
Where, and what efjate ſhall 'he baſe fee. 
and fee-fimple determingble, eb, Bina an 


_ eo {cory pg 
and diſcend-to the heir. b.1.75.48.15.4c.147, 
b.3.84,85,86. RE: Pry ge 4 
Where an eſtate in fee may be limiredupon 
another eſtate in fee, and ſo of two efftates in 
fee of the ſame land, at the ſame timegor 
not. b.1.49.85.134-136,137. b.10.g8. 
Where two ſeveral eſtates of the ſame land, 


or &c. may ſtand together, and ar once, in 


F 


b. 


| 


che ſame perſon, at the ſame time, and how * 


and when they ſhall be execured. b.r.41.45- 
$9-89-95.104.128,130. b.2.17.60,61.92. b3s 


5. b.g.2.P.1 3-40, b.6.72. b.8.74,75- 90-1546 


b.9.132-134« b.Io.5 2. b.11.80,81. b.q.48, fee 
tit. Remainder and Mortdanceſt. 
Where a tnan may have an eſtate of frank- 

fent for a certain rime, as till certain 
montes are'paid, or &c, b. 4. 30.82. ſee tit. 
Conditinn, and'/A&ion upon Stature Merton. 
C: 37. : : 

Where two men or women may have joint 
eftares o@franktenemenr, and ar 
in_their iſſues. b.1.84. b.87, b.10.50. b+3-37» 
ſee tit, Fall. | 

_ Where gift of land, or &c. to a man and 

his heirs, males or females, ſhalt be aneftate 
in fee, and nor in tail. $.8.21,22.27-74+76» 
ſee rir. Tail; 4 

What eſtate the grantee, or '&c, ſhall have 
upon'a grant, or &c. generally withour limi- 
ting any. eflate certain, h.2.24,55: b.q-29. Þ 8+ 
85:95-I54 @S# _ | 

Where agrant, leafe, or &c. fhall be $oue 
for a'greater eſtate then' the grantor himſelf 
has, and ſhall be good, 'and "and after the 
grantors eftate determined. b..x. 514134139» 
146, 147. b.2.57. b. 3. 84. b.g.21,22423524» 
b6.15. b7.23. b.8.34- ſee ti. Excinguiſh+ 


for a certain rime, or in part; ſhall be good, 
and ſtand in force after ,Or not, bu7.s. b.8.17» 
ſce tit.” Condition and Charge, . 
Where an eſlate in lands, or $:c. made to 
two in the future,. where one only has the 


pgſſcffion,ſhall cnurCto both, and both cake 40 


all be difcendable, 
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eſtate by it ; b.2.21.24+ b.9.139. ſee tit, Con- 
firmation. TC 

For years or life iipoti condition to have 
fee, where, and when the fee ſhall veſt, when 
not 3 ſee tit. Condition. 

Where an eſtate in lands ſhall and may be 

' avoided, or ceaſe for a certain time; ſee tit, 
Condition, ” 

Where by words of the Habendum in deeds, 
the eſtate given by the premiles, ſhall be char- 
ged, inlarged, or abridged ; ſee tit, Deeds. 

Where an efiate in lands, or &c. land ſhall 
reveſt” in the feoffor, or &c. upon condition 
broken, withour entry in deed ; ſ(ce tit, Con- 
dition, ; 

Where an eſtate by condition broken ſhall 
he void from the beginning, and the leſſor, or 
&c. adjudged in his firſt eſtate by reentry,and 
to what intents, what not 3 ſee tir. Condition, 

Where by condition performed, or not; 
* the eſtate of the feoffor ſhall be abridged, and 
become but a rerm ; ſee tir. Condition, 

Where entry or claim of the huſband, ſhall 
veſt the eſtate in the wife, and remit her, or 
not; ſee tit. Baron and Feme. 

Where tenant of the land cannot charge 
the land by his grant, with common, piſcary, 
&c. during his eſtate, or according to his 
grant ; ſee tit, Charge, Grant, and Extin- 
ouiſhment. | 

Where an eſtate in rent, or &c. ſhall in- 
large by confirmation, of which there was no 
reverſion at the time of confirmation ; ſee 
tit. Confirmation, and Grants. 

Where confirmation t6 one, and one eſtate, 
enures to all and their cſtates, &c. ſee tit, 
Confirmation. 

Where a confirmation to the huſband and 
wife, ſhall give an eſtate ts the party that had 
nothing before ; ſee tir. Confirmation. 

Where an cftate ſhall be changed and a- 
bridged, by a confirmation, or not ; ſee tir. 
Confirmation. ' | 

Where an cſtate lawfully veſted , ſhall be 
_ afcer develied, or not ; ſee Chattels, and diſ- 
cent, and veſt, and deveſt, 

Where an eſtate or inheritance ſhall be in 
chartels ; ſee tit. Chatrels. 

Where an eſtate 1n lands of one, made to 
others by Commiſſioners, ſhall be good, or 
not ; ſee Commil. | 

Whar words in Teſtaments, and laſt Wills, 
import an eſtate in fee, whar fee tail, and what 
but-for Nife.z ſeg rit. Deviſe. 

Of what eſtate of the huſband the wife 
ſhall have dower, and where ſhe ſhall be in- 
dowed of a frankggenement diſcendable, of 
fee-ſimple determinable ; ſee tir. Dower, 


Where an eſtate in uſe, or remainder tothe | 


righr heirs, or one.not being, nor known at 

the time, &c.$e good ; ſee tir. Capacity. 

Where two having ſeveral eſtates, joyn in 
aſſurance, how it ſhall be conſtrued; ſee tir. 
Confirmation, and expoſition. PT 

Ofeſtares uy rail, and what words make an 
eſtate tail, and what ſpecial,&c.and the whole 
matter concerning eſtates in tail ; ſee Tail. 

Of eſtates in reverſion and remainder, and 
the whole matter concerning them zee tit. 
Remainder. 

Of eſtates in uſes, and the whoalg matter 
* concerning uſes ; ſee tit. uſes. _ 

- Of efftares in abeiance; ſee tit. Abeiante. 
Of eſtates in ſuſpenſe; ſee tir. Suſpenſe. 
What eſtate , he-muſt have that will pre- 

ſcribe, &c. ſee. tit, Preſcription. 

Of an eſtate for life; granted to him in re- 
verſion, and another how to be conſtrued ; 
ſee tir, Expoſition, and Surrender. 

Where warranty inlarges not an efſlate ip 
lands, &c. and determines with the eſtate g1- 
ven in the premiſes of the deed ſee tit. War- 
ranty. $ | 
_ - Where twoſhall not acknowledge an eſtate 

by fine, without ſhewing in which of them the 
fee reſts, and where an eſtate ſhall nor be 


-Not ; b.l.155. b.4,5-53,54+ b. $42, p.20.69. b. 


143 b.9,10- 


made * fine, or two and their heirs, but the 
fee®ſhall be to one of them inTertain ; ſee 
tit, Fines, ; 


 b.10. 95.99, ſee Averments. 


þb.6.36. ſee tir. Obligation. 


whom, and where hecſtoppes others; b.1.43. 


Where a fine upon acknowledgment of 
righr,”&c. changes their eſtate, and gives a 
frank-renement to him that had no eftatg be- 
fore; ſee tit. Fines; and Confirmations. 

Where a man may reſerye to himſelf? a leſs 
eſtate then he had before the aſltirance ; ſee 
tit. Reſervation. ; 

Where he that 1s of another eſtate then 
that to which the warranty was made, ſhall 
vouch,. or rebutt by the warranty 3 fee rit. 
Warranty, and Rebutrer. / 

Where a grant to him that has two &ſtates 
in him together is good, and how ir ſhall en- 
ure ; ſee tit. Grant. 


ewo eſtates in him, whart eftate ſhall paſs, and 
when, &c, (ee tit. Grant. | 

Where an eſtate incertain to whom, &c. or 
what thing, &c. ſhall be guided by the 1ntent 
of the parties 3 ſee tit, Entendment, Devile, 
Miſnaming, 

Where an eftate limited for life, or lives, 
ſhall determine by death ; ſee tir. Expoſition. 

Where there be joyn-tenanis , that take 
their eſtate at ſeveral trmes; ſee tit. Joyali®- 
nants, and Baron and Feme. | 

Where huſband and wife take an eſtate by 
moities or not; ſee rit. Baron and &c. 


E l. 
Whar, and the Jefeription of it ; b.1.155- 
b.2.4-56.<8. b.4.53. s 
The form of pleading eftoppels, and man- 
ner af concluding the plea, in pleading them; 
b.4.53. b.11.52, % 
Where ſuing a writ of one nature eſtopp. 
to have a.tvrir of another nature, and bars the 
plaint, &c. b.4.5.43.94. b.s.2.2. p.33-85. b 6. 
78-45-46. : p 
Where eſtoppel 15 by uſing a writ, and the 
loppokal of ir, and Count upon it, or not ; b. 
« 8. | : 
Where eſtoppel is by a&ion begun, and 
diſcontinued, or non-ſuirt, or not ; b.6.8.. 
Where eſtoppel 1s by: verdi&, or not ; b. 
8.53. ſee tit, Appeals, Corone, and Falſ. of 
Recovery. . 
Where eſtoppel is by Letters Patents of 
the King, and to whom, and whom not; b.1. 
43- b.q-71.b.6.15. b.7-14. b.8.8.28. 
Where eſtoppel is for a certain time, and 
indures bur a certain time; b.g. 54. b.6.1 5." 
Where eſtoppel is to. ſpeak againſt that 
which is implicd, and intended in the record, 
or confeſſed, and not denied in pleading, of 
not 3 b. 4, 5. | 
Where a ſtranger to' a record, or deef is 
eſtopped by it, # not z b,q.71, b.g.140,141. 
GH 
fl 


- 


Where a ſtranger toa record or deed, 
cſtopp. the party, or privy to a deed, record, 
or not; b. 2.85,56. b. 5-2. P. 101. b. 9.33,34- 
ſee tit. Avowry, and Cerrificate of the Biſhop, 

Where eſtoppel is by Indenture, and a 
ſtranger may cſtopp and be eſtopped by ir, or 


6.14515-.b.8.53. b.9.8,9. 
Where an eſtoppel 15 by an obligation, or 
deed poll, or not; b.2.4-33 39. b.5.2. p.20.69. 


Where eſtoppel 15 by recital, or not ; b. 
Where eſtoppel is againſt the King, andifor | 
b.8.15. 
Where eſtoppel fo the inqueſt is 


| und b 
good, and the party ſhall We benefit of it 
where he could not plead, &c. b. 2.4. b. 4.53. 


By grant of all his eſtate, by him that has| 


Whereiſſu- in tail 1« n+ 5ound I3y matrer 
of eſtoppel, done by his .a-eitor'; b. 1.96. be 
3:3-5,5.5i.88 9-50 b.og7. (ec tit. \{urances; 
Averment, Falf. of Recovery, and Fines. | 

Mhere the Jurors' are nor eſtopped by 
pleading of the parti-s, not bound by their 
admittance, or cohifetſion in pleading ; b.2.4« 
b.4.s 3.125, b.Þ. p.35. ſte tit. Enqueſt. 

Where eftopps] is by AR of Parliament ; 
ſee tit. Parliament and Remitter. | : 

Where eſtoppel is by Demurring in ſaw by. 
confeiiion, and what things are conffled 


rer. 

Where eſtoppel is to parties and ſtrange's 
by certificate of the Biſhop, or not ; ſee tit. 
Cerrificate. of the Biſhop. | | 

Where eſtoppel is by inqueſt of officets © 
make preſentments, &c. and no rfaverſe ſhall 
bafgand where contr. ſee tit. Bar, and Tra- * 
vente to office, &c, _ oe 2 os 

Where eſtoppel is by fines levied, to whoth; 
and of what pleas, and averments, of whatz 
and to whom not : ſee tit. Ayerment, and 
Fines. | | = 
Where eſtoppel is by return of tlie eriff; 
6r &c. or not z ſee tir. Averment. | 

Where eſtoppel is by Teſtament, cor letters 
of adminiſtration or nor; ſee tit. Teſtam. and 
Adminiſtration. DS | 

Where inrolling of a deed cſtops, 'whomg 
and whom not ; ſee tir. Inrolment. - , 

Where eſtoppel is by warranty, and where 
a ſtranger ſhall eſtopp the party by it, andan 
what ations; ſee tit. Warranty, and Remits 


er. | ; —. 
Where the date of a deed eſtbpps & ſay 
contrary to it, or not ; ſee tit. Deeds, . 


£ 


. 


r 


Where eſtoppel is by acceptance of hoz 
mage, fealty, or reit; ſee tir. Accep ; 
Where eſtoppgl*is by partition; tits 
Partirion. | 


Where eftoppel is by exemplificationhs of 
records, or &c. and under what ſeals, whar ' 
not ; ſee tit. Exemplification” © 

Where recovefy, or barin ati ation, barsg = 
and eſtoppes in *anqther ation, or notz ſee . 
tis. Bar, | | : 

 Eſtovers. : . 

Where Afſiſe lies of cſtovers, where of pars 
cel of eftovers 5 and how, &c. fee tit. Aﬀiſe. 

Common of eftovers.” and how to be claim - 
ed, and what title to them is good, what notz 
ſce tit, Common, _ | 

Eqmangers: = 5 
| Where a ſtranger*o the record ſhall fiot 
take avail of diſcontinvance of proces, or er- 
ror, or other defe& inthe proceeding 3 b. 92 
68. $79, | - "= | 
* Where a ſtranger ſhall nor lice avail of the 
nonage of another, and where contr« b.1.1 40. 
b.3 13. b.q.125. b.j,8.43,44- ſee tit. Age and +» 
Enfant. O & IEF 
Where a ſiranger to a record or deed ſhall « 
be eſtopped by it , or not 3 b. 4.7.1. fee tis” 
Eftoppel, and Averment. | 

Wherea ſtranger to a record of deed; ſhall 
np the party or privy to the record, or 
deed ; b.2.55,56. b.g.2. P.16r. b.g.33,34. ſee 
rit. Eftoppel, Avowry, Certificate of the 
Biſhop, and Proteftation. *' 

Where, and what averment a ſtranger tay + 
have againſt a fine levied, what not ; b. 4.51. 
b.g.140,141.b.1o 96.99. ſee tir. Avertment. 
Where a ſtranger ro Avowry ſhall eſtopg 
the avowant, to claim other ſervices then 
ſuch as the deed imports; ſee tir. Avowry. 


b.g.2. P.30. 
Where a woman, and her heirs are eſtop- 
ped by rhe a& of the huſband, and her ſelf, 
during the coverture, or not; b.1.96. b.2.57. 
77. b.10.43. ſee tit. Ayerment, Fines of lands, 
and inrolment. 
Where eſtoppel is by certificate of a Juſtice 


of Peace,or &c. or for a thing by him record-|. 
eſtopp another, and reburt him by it, or'ncrz 
ſee tit, Warranty, and A fpner, 


ed of office, or not ; b. 7.14. b. 8.121.10.16, 
54. lee Certificate. 

Where eſigppel againſt eſtoppel puts the| 
matter at large z b,1.43. b.9,10. | 


Whar pleas a ſtranger to the 'avqgvry ſhalt 


have, what not; ſee cit, Ayowry,. and Hors 
de fee. 


Where notice by a ſtranger tothe avowry, 


ought to be given to thee Lord, to make hin 
change his avowry, and is ſufficient, what not; 
ſee tir. Avowry. 


Where a firange' to the warranty ſhgl! 


Where 


demurring in law, what nor; ſeetir. Demur=" 


bo 


F- it, ſhall enter for the condition, &c. ſee tit. 
* ondit1on, 


Where 1 ſtranger to a deet ſhall take avail 
of it, and how, or not ; ſee tir, Deeds, and 
Condition. | 

Where a deed ſhall be ſhewn to a ſtranger, 
becauſe he conveies a title by it, &c, or notg 
{ee tit. Monſtr. of deeds. 

Where ſtrangers to a deed, ifir be ſhewn 
in Court ſhall rake avail of ir ; Re tit. Monftr. 
of deeds. 4 

Where a ſtranger to a &2eA and condition 


Where entry may be by a ſtranger to the 
recovery, who comes in by a mean eſtate, and 
where a ſtranger ſhall falſifie a recovery, or 
not ; ſee tir. Entry congeable, and Fall. of re- 
covery. 

Where a fine may be fine to a ſtranger, to 
the original writ of Covenant, or &c. and 
where not ; ſee tit. Fines. | 

How conditions upon eſtates in lands,” or 
bonds, are to be performed to, and by 
ſtrangers; ſee tir. Conditions. 

Where a remainder may be deſtroyed by 
the a& of a ſiranger, and by what at&t; ſee 
tit, Remainder. 

Where an Audita querela lies by a ſtranget 
to the recogniſance ; ſee tit. Audita querela. 

Where a ſtranger to a record ſhall have a 
Scire facias, to have execution of it, or not ; 
ſee tit. Scire facias. 

Where the entry of a ſtranger hanging a 
writ, abates it, or not; ſee tit, Writ. 

Where reſervation of rent may be to a 
ſtranger, or'not; ſee tit, Reſervation. _ 

Wher@continual claim made by one, ſhall 
avail another who is a ſtranger ; ſce tit. Gon- 
tinual Claim. "0 

Where lacheſs of continual claim , upon 
fines leyied, ſhall bar ſtrangers 3 ſee tit. Con- 
tinuaFClaim. . 

Where a lawful a& ſhall become wrongful, 
by matter of after fa& done by a ſtranger ; ſee 
tit. Commandment, and falſe impriſonment. 

Where a writ lies, and is maintainable, by 
a ſtranger to the original ; ſee att. Error. 

Where death of a ſtranger abates a writ ; 
ſee tit. Writ and Ward. * 4 

Where colluſion may be averred by the 
Lord, upon feoffmenr to the heir, and a 

' ſtranger ; ſee tit. Collufion and Ward. _ 

Where a ſiranger to the partition, ſhall 

have the the ſame advantage with theſe who 
are privies in blood, and parties to the par- 
tition, or not; ſee tit. Partition. 

Where agreement, ordiſagreement fignifi- 
ed to a ſtranger, is material; ſce tit. Agrec- 
menr, &c, and Condition. 

j Where Comp in ation woot agelinſ : a 

ranger to the Origina), how, an when. ws. {ce 

rir. Count. . : : 0. 7 

Where not notice of the death of a ſtrang-; 
er by whom is claimed will excuſe, z&c. ſee 
tit. Notice, ' w 

Where proteſtation may be where a man 
has two or three matters to plead to ſavehis 
advanr. againſt the party, and a ſtranger; ſee 
Proreſtation. *""j 

Where menace or dureſs by a ſtranger, will 
qgyoid a deed, as well as if it were done by the 

. party himſelf, ro whom, &c. ſee tit. Dureſs, 

_ Where a meſnalty or Seigniory ſhall be ex- 
tinguiſhed by the a& of a ſtranger, as by the 
renant paravail, or the Kings ſciſin ; ſee tir. 
Extirguiſhmenr. 

Where arbitrement which concerns . a 
ſtranger, 1nan a& to be done to him, or for 
him, or Þ which he ought to be party, is 
good, or not; ſee tit. Arbitremenr. 

Where miſnaming a ſtranger ſhall be plead- 
ed, and where.a ſtranger ſhall plead miſna- 
ming ; ſee tit. Miſnaming. 

Where vouching a ſtranger not named in a 
writ of Affiſe of novel difl. ſhall not be ad- 
mixted ſee tit. Counterplea of voucher. 

here, and whar pleas the voucher being 

a ſtranger to the original, ſhall have, ſee tir. 


£ 


——— 


r 


'ifſue, and have the benefit 


T he T able. 


——  — ——— 


Bar in waſt by grant, or &c. of a reverſion 

to a ſtranger ; ſee tit. Waſt. X 
Where a ſtranger in blood, ſhall not plead 
detaihing of Charters,in bar of a writ of dow- 
er; ſee tit. Dower. 
Where a fine levied betwixt the plaint. and 
a ſtranger as the voucher, or &c. 15 good; ſce 
tit. Fines. ; 
Eftreapment. 

Form of a writ of eſtreapment } b. 5. 2. P- 
IIs 
To whom the writ of eſtreapment is to be 
direRed ; b. $5.2. P.115- 

Where the writ of eſtreapment purchaſed 
before the return of the writ upon which, &c. 
is good, b.5.2. p.48. 

Where the writ of eſtreapment lies before 
Judgment, where after, and in what a&1ons; 
b.g.2. P-LI5. - 
The Sheriff his authority upon the writ of 
eſtreapment ; b.5.2. p.115. ; 

Where ir lies againſt the huſband and wife 
joyntly ; ſee tir, Joyning in aGton. 

Eſtreats. 5 

"Where, and when eſtreats of, &c. in other 
Courts, ſhall be certified and delivered to the 
Court of Exchequer, and how they ſhall be 
delivered ; b. 8. 61. 

Eviction. | 

Where a woman evicted of her dewer, 
ſhall be indowed anew ; ſee tit. Dower. 

Where a new extent ſhall be upon evi&i- 
on, or avoidance of the former, or not 3 ſee 
tit. Extent, 

Where exchange is diſſolved by evi&ion of 
part or whole; ſce tit. Exchange, * 

Where iſſue in tail ſhall be reſtored to his 
firſt a&ion, upon eviRion or alienation of aſ- 
ſets diſcended to him ; fee tit. Reſtored to 
the firſt a&ion. - | 

Where the vouchee ſhall never be reſtored 
to the land recovered in value, thougtr the 
demandants title be after diſproved, and the 
land evicted; ſee tit. Recovery In value. 
Evidence to the "Jnquef}, upon iſſues 


. , . Jopned. 

What writings -or -records are good evi- 
dence, and to which the inqueſt, what nor ; 
b. 10.92,93- ſee tit "Enqueſt, _ 
What ſhall be good evidence in a- writ of 
waſt, upon iflue no waſt done, what not ; b.s. 
2. b.119, b 

What is good evidence in debt againſt exe- 
cution upon iſſue, never execut. or upon iſ- 


| 


ſue, no in their hands, what not; b.6. 
46,47+ ſee tit. Aſſets, * . "i 
| What is good evidence ig a writ of annui- 
y, upon iſſue upon pr jon, or not; b. 
ba: ,14- ſeetit. Annuity. G : 
th Far ſhall be good evidence in debt upon 
an obligation upoo iſſue, nor his deed, what 
not 3 b.11.27. tir. Bar, and Debt. 
' What is good evidence upon cuſtom put 
in iſſue, that a woman ſhall have an eſtate for 
life, or diy widow-hood, b. 4-30. ſee tir. 
Cuſtom, and Copy-hold. : 
What ſhall be good evidence upon iſſue in 
debt againſt the heir, aſſers by diſcent, what 
not 5, b. 5.2, pr b.6.46,47. ſce rit. Aſlers, 
What ſhall be good evidence in aQion of 
treſpaſs upon etmbleaments taken, upon iſſue 
nqgeuiley 3 b. 5-2; P. 85.106. ſee tit. Emblea- 


Where a man ſhall not have the ſpecial may- 
ter for his plea, butſhall be pur ro the general 
the ſpecial mat- 
ter by way of evidence, and the ſpecial mat- 
rer entred for evidence z b.4.13.19. b. 10.90. 
ſee tit. Bar, and Debt, 
; Where a thing before time of memory may 
be given in evidence, or not; ſee tit. Trial. 
Where a thing done in a forein Country, | 
gags in evidence or not; ſee tit. En- 
veſt. s + 
, Where the inqueſt ſhall find a condition, 
and the parties have avail of it, though it be 


Voucher, 


word 


leaded, nor yu in evidence ; ſee tit. 
&, and Monſlr, of deeds, Fg 


o 


evidence, and the inqueſt ou 
of it, or not ; ſee tit. Enque 


in evidence, or no; ſee tit, 
Ifſue. 


upon matfer in bar given them in 
ſee Enqueſt. 


ting or record, not ſhewn in eyjd 
good ; ſee tit. Verd. 


arerages of actounr, of whom, how, 


lands, or not 3 b.2.74. ſee tit. 


woods, upon a leaſe, feoffment, 
how to be 
by thoſe words, what not ; b.4.63-b- 5+2-P-25 
II, 12. by" 


. Wood 


Where a thing ſpiritual ſhall be evenin 


ge to take notice 


Where a thing done over Sea ſhall be given 


Enqueſt, and 


How the inqueſt ſhall demean themſelves, 


evidence z 


Where verdi& which finds matter of wr. 
ence, is 


Whar ſhall be good evidence in a&ion of 


the caſe upon finding and converting, 
iſſue not guilty ; ſee tir, Aﬀtion of a % ns 


Where verdi& given withourt evidence is 


good ; ſee tit, Verdi. 


_ Examination. 

Of the wife to the fine levied by her and 
her huſband, where neceſſary, and the reaſon 
of 1t; b.1.76,77. b.2.58. b. 10.43. ſee tit, Ba- 
ron, and Feme. Fines and Averments. 

Where examination ſhall be"in debt, upon 
and © 


whom not; b.6.5 3.b.10.103. ſee tir. Statutes 
2 


s = b.8. 

Of the age of an infant upon a fine levied 
by him, how to be tried, whether within age, 
or of full age ; ſee tit. Error. 

Of the age of an infant in Audita querela, 
by him ſued to avoid a Statute-ſtaple, or &c. 
by him acknowledged ; how, and when; ſee 

Of ſummons upon wrirt of diſceit, where to 
be rried by examination, where by the coun- 

Not attached by 15 days in Afſiſe, to be 
tried by examination, 8c. ſee Attachment, 

Where trial, if, lands be ſeiſed into the 
Kings hands, upon Mid prayed of the King,gc. 
ſhall be by examinat. of the eſcheator ; ſee 
Aid of the King. 

Where trial in caſes is by examinarion of 
the party himſelf ; by,g.z1. 


Where trial is by examination if ſuch one 


was Sheriff, or nor ; b.9.31. 

Where trial is by examination of the Co- 
ronor in caſes; ſee Coronors. 

Where trial is by examination of the at. 


rorny in caſes ;, h.9.31. 


Where examination of a Clerk preſented 


ro a Church, ſhall be by the Biſhop, and how 
the Biſhop ſhall demean himſelf in 1t ;/ſee g. 
Impedit. 


Where trial of Ideocy is by examination, 


&c. and how ; ſee tit. Ideot. 


Where cuſtom upon examination of par- 
ties, &c. ro be condemnedſpr diſcharged with- 
out other trial is good, or not ; ſee tit. Cu- 


ſtom. 


Where trial is by examination of witneſſes, 


and where convidtion ſhall be bytheir exam1- 
nation without other trial ; ſee tit. Witneſſes, 


' Of examination upon deeds to be igrolled; 


ſee tit. Inrolments. 


Where amendment is to be of the roll, 


record, proces, or &c. upon examination of 
the Clerks of the Court ; ſee tir. amendment. 


4- Cxattion, ſee Extoztion. 
Ex aſfenſu partiuin, ſee tir. Iſſent« 
Exception. 
The proper place for except. b. 9.53 
Conſtruction of words of exception and 


where a forſpriſe, exception or ſaving ſhall be 
void, as we 
Grants, Leaſes, or &c. h. 1.49.53 b.6.5-13,14s 
75,76. -b. 95.19,20-39- b. $.29.118.137,138+ Þ» 
10-55. d.46,47-50» | 


in a&s of Parliament, as in 


Where Pripriſe ſhall be in a writ demand, 


or plaint, or not; b. $2. P+ 11. b. 11-49» ſee 
tit, Writ, 


Where forſpriſe ſhall be in fines in of 


Fines of lands. 
derwoods, great 


or &c. and 
ſtrued, and whar is except 


Of exception of woods, uti 


- 264» b, I Ie47 ,48,49,50- whers 
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Wherea writ of error ſhall be upon a bill 
of exception ; ſee tir. Error. LT 

Of exception in a Charter, of pardon, and 
where to be pleaded,by the party that would 
have avail by 1t ; ſee tit.Charter, and Pleading. 

Where exception or reſervation of a parcel 
of a thing, leaſe, grant, or &c. 15 good, or not; 
ſee tit. Reſervation. 

Where reſeryation, or exception of the 
rofits of a thing given, granted, or &C. 15 
0d, or not ſee tit, Reſervation. 

Where a man ſhall be compelled to attorn, 
gpona grant of a reverſion, wirhour ſaving or 
exception of advantages, 8c. ſee tit, Artorn- 

D 
"Where entry into a warranty upon voucher 
ſhall be ſpecially with exception, and ſaving 
his aRion, entry, or rent; ſee it. Voucher, 
atlon, 
a—— Proviſo in deeds ſhall be conſiru- 
ed in nature of an exception;ſee tir. Condirion. 

Where in pleading the Kings general par- 
don, the pleader ought to alledge, &aver that 
he is not a perſon jy co ; ſee tit. Pleadings, 


xchange. 
Where no exchange without the word (ex- 


change.) b.4-121- ; 
_ exchange is good without a deed,or 


not . bg. I 2 Fe b.g.1 2, I 4» 


Where exchange is void, for what of full 
and compleat execution.,and how an exchange 
ſhall be executed ; b.1.98,99: 105+ b:2.74« 

By tenant in tail, and where ir ſhall bind 
the iſſue in tail after the death of his anceſtor, 
or not 3 b.1.96. b 

Where an exchange betwixt two Parſons 
of their benefices is good, or not; b 2.74. 

Where an exchange of a reverſion is good; 
b.4-122. = 

Where ati exchange defeated, and void in 
part, is void in the whole 3 b.4-122. 

Every cxchange implies a warr. and what 
ſhall be a good counterplea to_the warr. or 
voucher, where the voucher is becauſe of 
warr. by reaſon of exchange ; b-1.96.b.4-121. 
ſee tit. Counterplea of warranty. 

Implies a condition, and who ſhall enter for 
ſuch condition ; b.4.121. ſee tit. Condition. 

Where exchange with aſſets diſcended bars 
the iſfue in tail in Formedon ; b. 1.96, ſeetit. 
Aſﬀets, and Ele&ion. REO9D 

What lands ſhall be recover. in value upon 
voucher by warranty upon exchange, what 
not 3 b.4.121. ſee tit, Recovery in value. 

What eſtate. is to be: intended upon ex- 


Where excommunication certified by him 
that was party tothe ſuir is not good, nor al- 
lowable ; b.3.68. 

Form of the Biſhops letrers, or &c. to cer- 
tifie excommunication, what good and ſuff- 
Os what not ; b.8.59. 

Where excommunication is certified in 
another Court, without ſhewing the letters,or 
&c. or not; b.8.69, 

Where excommunication within a County 
Palatine, ſhall nor be allowed in the Courts at 
Weſim. of the Common Law ; b.8.68. ſee tit. 
Count Palatine, 

The form of entry of excommunication in 
the rolls, upon pleading itz b.8.62.69. 

Where excommunicaticn ſhall be annulled, 
and the party aſſoiled by the writ of the King, 
and to whom the King may write, to whom 
not ;z b.3.23, Calv. caſe. 

No averment againſt excommunication 
certified by the. Biſhop, it. eſtopps z ſee tit. 
Certificate of the Biſhop. | 

Of appeals in Courts ſpiritual upon excom- 
munication falſly certified ; ſee tit. Appeals. 

Where excommunication is a good cauſe of 
challenge toa Juror ; ſee tir. Challenge. 

Of the writ, The excommunicare to take, 
and the whole matter of it z ſee tir, Statutes , 
5 Eliz. C23, h n 


Executions. Y 

Where, and againſt what perſons execut]- 
on ſhall be awarded by Capias ad ſatufatiend. 
where, and what not; and how the Sheriff 
ſhalldemean himſelf in-execnring of ir ; b. 3. 
I 2.4367. b. 5.2. p. 87:83.90. b. 6. 53,54: b.8. 
141,142. b.11.43. ſee tit, Exigent. 

Where execution by Capias is not fatif- 


fation to the party without payment 3 b.5.2.; 


P-86. and below, 

Where execution by £497 as for the Kings 
fine, ſhall be execution for the party at whoſe 
ſur, &c. and when, or not; b.s. 12.b.5.2.p.88. 


How execution by Capias 15 to be ſued up- 
on judgment againſt two or more, but ane cxe-, 
' cutlon to be, execution of one 15 not ſuffict- 


ent, the Sheriff muſt take in execution the. 
, bodies of all; b:g.2. p:86-b. 11.43: 


% * 
”- 


cution by Capias, the She 


or not; b 3.44-52.72.fce Eſcape. 
Where execution ſhall he awarded by 


| facias, and how the Sheriff ſhall demean Hh 
ſelf in execvting ir, and what goods'-and: 
chattels ſhall. be delivered in execution,” what 


change , where no eſtate is expreſſed , nor; not ; b.2.37. b.3.i2.80. b.q:55,66,67:74-by5-2. 


ſpoke of in the exchange 3 ſee cit. Eſtates, 
Where warranty of Charters lies, and ſhall 
be maintained upon warranty, which riſes 
upon-exchange; ſee tit. Warranty of Charters. 
Where in exchange eſtates are to be equal; 


= 


b.11.80, ; $1 ptr 
-.- >. Excommunication.. _ 

For what cauſe ſhall excommunication be 
Intended to be, where no cauſe is expreſſed in 
the certificate of excommunication certified ; 

8.8, — 

Where excommunication is certified with- 
out. mention: for - what cauſe the .excommuni- 


' - Cation was void, or not 3 b.6.68, 


. » Where  excommunication . or . abſolution 
certified by another then the Biſhop, and Or- 
4inary, or Archbiſhop, is void; b.5-14,15-26, 
27. twice Calvins caſe; b.8.68. k 

. .Of -excommunicarion certified by .the--Bi- 
ſhop, or &c:; now dead ſhall be good, and al- 


| P-32+37,88.90,91- b.8.143.171- 


Where.a term and leate for years, ſhalſbe 
delivered to the party incxecution upon Pier; 
ſociay, to have ir as a chartel or no} b,\4.54. 
b.3.96.171. BSE Eos Ny gente 

Where the Sheriff ſhall be rrefpaſſ6t; in 6: 
ing execution upon a Fzer7 facias, ornort ; b.5.! 
2, P:91.$3. b.6.52; ſee tir. Juſtification. *** 
| Where goods and chatrels ſhall be table to 
execution by Fiers facizs, becauſe aliened/or 
giveti by colluſion ta defraud creditors; b..2./ 
25,26. b.z.81,82.83. b.5.2\"p.60. b:6:18.b.16. 
$6. ſee tit. Colluſjon, and Starutes; 1'R.2ic:9.. 
3 H.5.6-4- 3 ElRGETT TS 5 oh tt Pe 

Vhat .return of the Sheriff is good upon 
Fiers faczas, what not z b..5.2. p. 32. ſee tit. 


lowahle, or not. b.8.69. | Ez 

.' Where, a. certificate of .excommunication 
by the Biſhop, that another Biſhop. has cerri- 
fied him that: the, plaint. was excommunica- 
ted, is good, or not ; b.8.69, _ 

. Where excommunication or abſolurion cer- 
tified by the Pope; under Lead; . or his Dele- 
gates be good, or:not; b. $.18:27. twice Calv, 
cale ; b.8.68. | 

.: Where: excommunication certified hy the 
Commiſlary, Archdeacon, Dean, and Chapter, 
or Official, be good and allowable, or not ; b. 


9:41, / 


Return of the Sheriff, G 2 

Where execution is to-be awarded upon 
Elzgit, andhow the Sheriff ſhall demean him- 
ſelf upon ir, and whar lands, &c. ſhall be delj- 
vered inexecution, whatnot ;'b.3.12.b.4.65. 
67.74-82 b.y.2.p.397.90.0:6:78. b.7.39.b.8.17 1. 
ſee tit. Statutes, Weſt. 2.6.18. and extenr. 

What 1s a good return of the Sheriff upon 
Elegit, what not z b. 4.65.54. ſee rit, Extent, 
and Recogniſance. + © 

How execution ſhall be awarded againſt the. 
heir by Zlegzt. or &c. upon recovery againſt 
him in debt for the death of his farther, and 
where the land of his own purchaſe ſhall be 
put in execution; b. 2.12,13.b.8.52.b.6.47.b.9. 
20, ſeerit, Debr, and Afſers, and Heir. 


| Where after eſcape of bim that was inexe- 
ﬀ or Goaler” may 


retake him, and heſhall bein execution again, 
pe ge * +1 £ 


Fearion by theotigial pitchaſe 


urvivor, upon a Julgmient agair 


-execured, or 


Againſt the heir upon recogniſancemade, & 
acknowledged by his father, and what lands 
ſhall be pur in execution, and wherher he 
ſhall have contribution of the feoffees of his 
father z b.3.12,12,14. ſee tir. Contribution. 

Where a leaſe for years.ſhall be delivered 
to the party in execution upon Elegit ; b.g. 
74. b.8.96.171. 2g 

Where lands aliened by fraud to preveftt 
execution & defraud the creditors, are liable, 
& ſhall be delivered in execution upon Elrgit, 
b.2.25,26.b.3.81,82,83 b.$-2.p.60.b.6.18.b.10, 
56. ſee tir. Collufion, and Statutes. - 

Where a man may pray execution by El&- 
2it upon a recogniſance;. or &c. afrer the firſt 
day, withour ftaying till all rhe days are in- 
curred ; b.3.22. b.4.94. b.$.2. p.81, b-lo128. 
ſee tir. Debt, and Recogniſance. + --4:/ 

Of what lands,or &c execution ſhall be made 
upon a recognifance, or ſtatute ſiaple;or &c. b 
Elegit; and how,and when ; b.1:62. Bat, 
2.52-59.7780043-12,13,14:b.4-3164. 67.0.9. 
2.p.86.91.b.7.14-1 920,206.96 F608 

all not have j 


Wherea man: ques mn oo 
by Capias, Fieri ſacias, or Elegit, out fir- 


ing a Scire facias, firſt ; b.2.37. b.g 12:babg, 
66. b.g.2. p.38. % ol 53 If MET1 
Where a man ſhall-not have execution;up- 


On a recovery 1n-a'writ of anquity by Ffev? ja- 


cas, withourt a Scire ſacias firſt fued-; b.2:39. 
b.6.45.b.$ 2-p.8: ſee tit. Scire facies vo 11 
Where entry" is lawful: by yertuetof ajndg- 
ment without a:Scirt'facias ſued, or noe; /b.s. 
51. ſee tit. Entry Congeable. i: 3: but fog 
Where a ſtranger to the Record, fhall-have / 
a Scire fatias,. ito have execution of ir, '6r a 
ſtrapger to the Kings paretit; b. 1.96% bg. 2iþ, 
9. ſce tit. Scirefactas, andExecurors, ; 7 
* Whete, and how —— — ror 
upon 4 tecognifance, 'ftature-ſtaplezyor!' &o; 
apainſt whom has the lands. in. exctutian-up. 
cogniſance. © i + { +28: 0.5 295% 
- Where execution ſhall be awarded: wpon z 
Nih;l returtied, upon-the firſt Score. facias; or 
not 3 but GTA "Rp aRerag nam. b:8/4.p. 
32.b6.8-142. b.$.2.p.88. ſce tit. Charters > 
Where a judgment or fine levied 46!lanids 
ſhall be twice executed -by-executioh ſued by 
S hete linds or goods hail boymvte acer 
Whete lands or goods. f td cxe- 
menr, or by the-execution awarded; &c: b.8. 
x77. ſee tit, Colluſion. 127 


* Where execution Thall be 6f Ae pools/and 


chartels,&c. of + inafi for the duty of anothet, 
bo hot; b. $.2.p.119.4.6.98379.b.2.171.b.9.74. 
F t, 


Baron and & 
and Join-tenanr. 


© Where (execution ets p agalfiſt the 
agat 


«me, Aſligner, Abettors, 


F, upon « Jutlgn 2-0t-more; 
| © not 3 btt againſt himipate theheje,or fand- 


tenants of the gther ; b.3.13,14- ſet-tit;Vouch- 


er, and recovery if value; an#Join-renants._, 


- "Where 'exerurion ſhall be awarded againſt 
mainpernors; and/how 3 b. 5.2: p: 70, Tee rits 
bDr(fde:s hin hh i CNT SPINAL? 


Mainprife. 


"Where upori exethtion: awarded: againſt 
ewo'of more, the Sherift may deny-the whole 


| execution iipon one,tt ſolely deliver his'lahds, 
&c-in executioh.and good,or not;b7g.2:p.119. 


_ By Habere facias {65 frnam, and how it ſhalt be 
npon' recovery how the Sheriff 
ſhall pur a man. in-pofſeſſion, and ' by what 


"rhing 3 b.r.94-99 X85 b.$.2.-Pi91. b.6.51,5 2. 


© Where a man ſhall be adjudged in poet: 
levied 


fon preſently #pon- recovery -or fine 


without execution Tacd, or nor 3 b.1.97.104, 
106. ſee tit. Poſſeſſion and Recovery, | 

_ Where execution thall be againſt executors 
of their own goods for damages only, by 
their plea or own a&; b.8:134;d.9-90.94-109, 
fee fit. Execmors9 --< 7 i fs , * 

Where execution ſhall be againſt executors 
of their proper goods, for the principal debr, 
by their pleading; 6r own a& : b. 8.133,134» 
132, b.9.83.109, fee tir, Executors. 


N Where; 


F —__ 
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Whete, and in whar Court execution ſhall 
be awarded upon judgment. affirmed, or re- 
verſed, upona writ of error; ſee cir. Error. 

Where judgment ſhall be given, but execu- 
tion ceaſe ; ſee tit. Judgments, and writ to 
the Biſhop. 

Where execution may be twice upon a 
Mature, or &c. or after execution determined, 
or defeated, new execution may be, or not; 
ſee tir. Extent, and Recogniſance, 

Where the Recogniſce, who has the lands 
in execution ſhall hold over, his term of cx- 
tent ; ſee tit, Recogniſance, 

How the Recogniſor, or his alienee ſhall 
have the land again after execution awarded ; 
ſee tit. Recogniſance. 

nn recovery in value, how, and when 
ſee tit. Recovery in value. 

Where-the executor of an adminiſtrator 
ſhall not have execution upon a judgment in 
a&tion- brought by the adminiſtrator , nor 
contr:.ſce tit, Executors, and Adminiſtrat. 

Of execution upon fines levied of larids, 
and when a fine ſhall be ſaid executed, and 
what.execution ; ſee tir. Fincs of lands. 

Where exchange is void for want of due 
execution thereupon ; ſee tit. Exchange. 

Where Scire facias lies. againſt executors, to 
have execution of goods to them come, of late 
time by one formerly barred in a&tion brought 
againft them ; ſee tit. Executors. 

Where : 


the Sheriff ſhall:make execution | 


upon judgment &c. within; Franchiſe, or 
not ; ſee Non omittas. - . 5 

Where, and when the. Sheriff may juſtifie 

the breaking of an houſe to do execution, or 


nor 3 (ce tit. Demand, and Treſpaſs. 
rion,-where by the Att of 


- Where, 
of execu 
God. , of Law, or. his! own. a, or rcleafe 
the .party,:and by what words within the 
deed; b. $2. p.86. b. 6.13.25. b. 8.143-152, 
2T $3-1ee tit. Eſcape, and 4udita ol hs Corpus, 
"£um cauſa, and Releaſes. E: 
{ WE yen of nds 5 
ed upon- judgment gs: 


Fe be ancxerutory b. gs. p.27. ſe 
| tit, Baron and Feme, Enfant, an d-Monk..; 
[not z2b, 4:61-be 6.23: b, 8.344+) ſee tit. Teſla- 
ment. | 


4563-65-4.5-2. p:96-l>9>17-23. b. 84118. bg. 


©7. b. I0.51-128,12991Þy 10og2. ſcetit. it fu 


;Whexe: gow; bt an 3dminſigcr ſa 
not. have- | 
-branghc by. che ; 0, nor cont. ba 
96-:b: $42. P*9+; * os 145 2177 7 LIP? 

(hee 8 tro. [FR b. 
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; Where executors Eg Neb] 
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he picpa The eras what 


ed and of meyer what nory dub 33-1 34-b. 
9.90 94 1096 . 40 $6 


Where, and-whar is devaftauit by.the & exe- . 
cutors; of the goods. of : the'Teſtator, apo 4 


chargeable, and exccutiqn-.to be againſt 


for it; b.4.60. b.$.2, P08 -30g2.b4.3 19961331. 


b. 9.88.109., bs. 19, $4 

Form of the writ of debe. againſt an execu-! 
tor, or for an executor, where in theiDeby " 
and Detznet, where in rhe-Detinet only 3 'b. 4 
2.P+31. +35136, b.8.159. b. Io. 120. {ee ti. Debt, 
and Writ. - - _ 

Where att executor is chargeable bor, the 
contrad of the Teſtator-withour writing, and 
where for the treſpaſs, and oftence of the te- 
pray: 421 or not z b.3.24. b.8.133.b.9.87,88,89, 
SO 0077s 


andhow,. he in- execution ſhall be: 


-perſotn may make an. executor, - 1 


What chars of th:rſhivor the exeru and, Feme. 
ſhall have, whar not; b -2198:9 be exmmtel] and 6 


| to. manyy| Killen upon ie death of th 


Nandi recovery and ju rag Fall cher : 
ar che Corea ju reorer way 


Where an executor ſhall have a ſole a&ion 
withour his companion, or not ; b. 9.37. b.8. 
61. ſee tir, Severance. 

Where a man may be executor though he 
refuſed adminiſtration before the Ordinary 
b.9.37,38. ſee tit. Teſtament, and Adminiſira- 
tion, and Ordinary. 

Form of the writ of debt brought by or 
againſt executor or adminiſtraror, what 1s ſuf- 
ficient to abate it, what not; b. 5.2. P- 32+36+ 
b. 8.159. b44-37. ſee tit. Wrir, and Debr, and 
Admiaiftrat. 

Where, and who ſhall be ſaid, an executor 
of his own wrong, how chargeable, and what 
rhing done by him is good, &c. be 5.2.30+-33z 
34-b.9-34- 
Where a&@ion of account lies, and is main- 
rainable, by or againſt executors, or not 3 b. 
11:89. ſee tit. Account. 

Where exccutors ſhall have arerages of an- 
nuity, and a&ion for them; b.2.36. b.4-45.b. 
6-4- b.5.39. ſee tit, Annuity, and Arerages, 

Where the executor ſhall maintain that a&i- 
on of debr, which his teſtator could nor li- 
ving 3. b.4-50,5 I. b. $.2. p18. b. 7.3: ſee tit. 
Annuity, and Arerages. 

Where the executor ſhall have arerages of 
rent-ſervice ,or rent-charge, and adion to re- 
cover them ; b.4.45. b.7.3-39. b. 10.127,128, 
129, {ce tit. 'Arerages and Statutes 3 32 H.8. Cc. 
37. 0.8.64,6 5-118. 

Where debt for rent. reſerved upon a leaſe 
for years lies and is maintainable againſt EXC- 
cutors, or not ;, b.3.23, 

Where ation of waſt lies againſt EXECU- 
tors; b.g.2. p.12. ſee tit. Waſt, 

Where a&jon of the caſe lies and is main- 
rainable againſt executors, _— Alſ ape t, 
made by the teſlator ; b. 9. 94# ſee tit. A Ys 
of rhe caſe, | 

Where attaint lies = is maintainible by 
or againſt executors z, b. 6.80, ſee tir. Artaine. 

Where a wet of CEPEDant lies, and is 
"mat e by, or againſt executors, or ad- 

main upon. & uk of their teſtaror 3 
b. 5.2. P. won tit. Coxenant,. . . 
WY t of error lies by or againſtex- 


Ee | goods: and chattels,..0 or 
ins he which come to the nd } 
Yr accrue during Coverture, 
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2+ b.9. 19) \; 


againſt executors;. b, 6:41. 


l+ 


| 


plc Aloe releaſe Nis 'Prejus |'5. 
_ and ba rþi reſt, or not; b.8451:b 9137- 
ce tit. redo 
-;j,What- iflue. ſhall. pA taken in *debr by*%r | 
;, (Where Scire, facias Hes againſt executors 
ro have cxecurion,.of a thing. come ro them 
of -late time by bne barred in ation hereto- 
fore, brought by him againſt them; b.8.134- 
Where the releaſe of at infant executor is 


fore probate of the will ; b.s.2, 


retaining, or not ; 
ſee tit. Aſſets. 


EXEcutors upon 


cutors ſhall fell the 1and, what fale, 
them or any of them ſhall be20od, what thor; 
ſee tir. Deviſe. 


all Have t 5 = ne Ne EY oo iO 
e tefuttie, iid Hor | formed ; and ro, $#n; ſee rir, Con- 
3:66 tic, Wardgand [diciahs nn : 


good, or not; b.g.2.p.27 "ſeerk, Acqui ve 
and Enfant. . 4 


Where an executors relcaſe of a debt be- 


fore probate of the Teſtament, j; nor good ; 
b.s. 2. p.28, twice ſee tir. Releaſes, and Te- 
ſtamenr, 


Where the executor ſhall not have debt he- 


P28. twice : 
ſee Teſtament. , 


Where the executor may fatisfic himſelf by 
b. 5-2. P+ 30-33, 34d. 9.34, 


Where releaſe or acquittance of a deht h 


a woman Covett executrix, 15 not good ; ſee 


tit. Acquittanc& and Releaſes. 
Where a releaſe or acquittance of a Monk 


EXecutor, is good; ſee tit, Acquittance and 


Releaſes. 
Where executors ſhall have ele&ian upon 


grants , or &c. as well as the party upon 
"190g 1n the disjunive, or not; ſee Ele- 
jon 


Where a writ ſhall be brought by or againſt 


a man as executor, where as adminiſtrator; 
ſee tit. Adminiſtrator. 


Where, and what ſhall be accounted alſers, 


the executors hand, whar not; ſee tic, Aſ- 
ets. 


Where. a woman Covert executor ſhall be 
prejudiced by her huſband ; ſee tit. Baron 
and Feme. 

Where a writ ſhall be maintained by or 


againſt executor by journies accounts, or nor; 
ſee tir. Verdi&, | 


What ſhall be got evidence jn-debt againſt 
ully adminiftred, &c. or ne- 
yer EXEcutor 3 ſee tir. Evidence. 
Where ſummons, and ſeverance lies in debt 
brought by executors; ſee tit. Severance. 
Upon deviſe ro executors,or. 
or &c. by 


Where' the deviſce cannot 'rake the 


deviſed to him, or enter the land, wi 

aſſent of the executor, and what is; 

ſufficient aſfenr, or nor; b $439. bi 04s b. 

[3 + 12.29. Þ. 8.95,96: b. 10-47, 1 ke ti kf, 
ne. 


Where writ of debt lits kgWinſt the ord 


nary,or his executors, or op Fe tit.Ordinary. | 
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tiers 4 tis That have exeenplification n 


as | or rhiſtat "of. the' Rings /Lertets Patefits, 41 
' |to whom they 


ſhall -be as availeable” as the 
Lerters Patents themſelves, to'Whotnors. Z 


cap: 2 arid Tarlfmene JA 'Monſtranc 
Deeds. 


«3 


White, and what perſon ſhall have exem- 


plification | of a deed ififolled; atid to, whit 
purpoſe ic ſhall be avaieable as if he had 
the deed it felf, or not; b.s.2. 
ot tit. Inrollmenr and Statutes ; 6 Re 2+ G& 4+ 
r cre. fc 


p- 52,53: 74+ 


vhere 


£ the exe- 


The Table 
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Where a man ſhall have exemplification of 


Sratures, or A&s of Parliament. b.2. Epiſt. 1. 
there. b.$.7,8-38. . : 
Where exemplification was not pleadable 
at the common law. b.5.2.p.52.53,54- 
Difference betwixtexemplification and c0n- 
fat, and in what points. b. 5. 2. P. 52, 53; 


* Where exemplification of the tenour of a 
record, ſhall be ſufficient, and to whar intent 
and purpoſe. b.8.8. ſeetit. Monſtr. of Decds. 

, Exemption. 

Where,and what perſons ſhall 5e exempred 
to be ſworn uponan inqueſt for therr dignity, 
withour a Charter of exemption, and how 
they ſhall be diſcharged. b.6.53. ſee tit, Baron 
and Feme. b.g.48. | 

Where a man ſhall be exempted to bea Ju- 
ror by the Kings Letters Patents. b. 8,108. ſee 
tit. Jurors. : 

How a man ſhall be diſcharged to be ſworn 
upon aninqueſt by the Kings Letters Patents, 
b. 3.108, : 

Where a Charter of exempton.to be a Ju- 
ror, ſhall be allowed, where the King 1s party 
or not. b.$. 108. E 

Where the King may grant exemption to 

ay or to be colledor of the tenth of fifteen. 
8.108. | | 

Where the Kings grant to be exempt to pay 
toll, is good. ſee tit, Toll. ; 
Where, and to what intents the Queen ts a 
; perſon exempr; to what not. ſee tit. Aid of the 
King, and Prerogative. _ 

" Of Eccleſiaſtical juriſdiRion granted by the 
King. b:5.9,10-14z15. I 
- Under what ſeal the charter of exemption 
to be a juror, ſhall be ſufficient, under what 
not, b.6.53» $4 0.40 ; 


vt & | ; 

. - In what a&tions a Capias and Exigent lye at 

the common law, in what nor. b.3.12. b.g.1. 

p.388.92. , OS £- 

.': Where, and what -a&ions a. Capias and 
Exigent are given by Statutes. b.3.12s Þ.ge2. 

wi 


- Where Capias and Exigent lye in a&tion of 
.account. b.3.12. fee tit. Account and Statures, 
Marlb.c. 23. Weſt.2.c.11. «#4 

Where is Capias and Exigent in debt. b.g. 
13- b.$.2.p.88.72. ſce tit Proces and Starntes. 
, 25 E.3:C.17. 4 
1 Where Capias and Exzgent lye inraviſhment 
of ward: b.9g.72: ſee tit. Ward and Statures. 


Weſt.2:£:35 * © ; EET 
' Where Capias and Exigent lye in 2a. writ of 


treſpaſs, b.3.12: b.5:2: p.88. b.10c72. ſee _ 


7 Where: Capias and Exigent ſhall be awarded 
againſt a Baron or Baroneſs, Earl or Cqunreſs, 
being _ the Tevilange, or 77 54: 
$:49:68. b.n:15:33534+ b. 10476, (ee: tits AT- 
reſts, and Exccnian, and Parltament. , 
Where Capias and Exigent lies againſt ex- 


keutors, 'or-not. b.6:30. b.9.10g- Keri. Ex- | 


gcutors. "pp + + LY » 15 5141 7 

.', Where Exipgent ſhall be awarded after: the 
firſt Capas, or noteb45.2. p.32.88489,b,8:142; 
ſee tit, Charter and Execution. +; .: 

-; Where Capias or Exigent ſhalbe-awarded 
in another Coumty then-that where the origi- 
nel was brought, or. not, bg 
.- What return; of the Sheri 
open Aki whar not, fee Return of 


'-Whete forfeiture of goods 1s by award of 


»$9 51.70 151 
all "be; good 
& ſhall | {ap 


J 


Forfeiture, CST at, 45 8 
.> Where mainpriſe / ſhall be. found for him 


Where Exigent ſhall be awarded againſ] the 
acecflary before all, or any of the-principals 


attainted. ſee'tir.Corone, 


4h 4a + 


1 [ VENAnt, ; 


the Exig?nt or not. b.5.2. P-110,11: ſee-tit.| b:8.96.-: -: 


Expoſition of wo2zds and lentences. 
Of the word Engleterre. b.J.16,17. ſee tit. | 
Stat. 14 E.3.C.4» 
Of the words in, apuc, de vel ex,(in,at,of, 


or from) in writs or grants. ſee b.7.41,42. ſee 
cit. Charge and Trial. 

Of the word (there) and how 1t ſhall have 
relation. b.6.7 3. 

Of the word juxta, and how it ſhall have re- 
lation. b.6.73. b.10.132, ſee tir. Relation, 

Of the words, idem, eadem; tjuſdem, Or tun- 
a4: m, and how they ſhall have relation. b.8.32. 
5.10,124. ſee tit. Relations. 

Of rhe word (predift;) and how it ſhall have 
relation, where two things are mentioned be- 
fore, b.1.I53. b.8 577427591 b.9.47,48- b. 
[0.64.67.69.106.129.138.b.11.50,51. 

Of the words que vel quas, in deeds, and 
how they ſhall have relation. b.8.148.154,155- 
ſce Relation. 

Of the word late, or zuper in Latin. b. 2.47.* 


leberis,) b.1.103. b.3-40.61. ſee tit. Tail, and 
Eſtates, and Statutes, W.2.C1. |. 
Of the words homo or homints; Statutes, or 
Charters. b.6.52, ſee tit, Relations, 
Of the words, uterque, utrumque, quilibet, or 
quemlibet. b.g.2.p.103. ſee tit, Obligation. 

_ Of the words boza and catalla. b.8.33. ſee 
tit; Gift. - 
Of words copulative -{ conjuntFive and con- 
junitim) and how they ſhall. be expounded. 
0.3.39. b.4:41.50.79580- b.7.9,8,9. b.8.85. b. 
Io.1Io-112.ſcc tit, Relation. 

Of words disjun&ive (vel) or &c. b.g.2, p. 
222.40.112. b.6:39. b 10.81.114-127.129. fee 
tit. Annuity, Demand. Plaint, and Ele&ion. » 
Of the word (21ib;) b.10.6 \ 

Of the words ( vaid, rite, .and_held for 
_— 

conſtrued and expounded. b.1.24. /b:3-82,83- 
$9,60:88389. big.2. P:3-5-119. h.10:60.t00. 
b, 11.6947 3-124, 70 22-009 227 ora} 
Of the words (lands and: tenements.) b.4. 
87. b.7.33,34- b.10. 107. b.11.50. Grants: ,' 


86667 1725)5 30: 53 | 
Tt averia vel animalia, beaſts'or cattel., b. 
1:87. b.8.x38:;: 

Of the: word 
Relation. .- +. yoo ed Sat tel 
Of the words adeo plene &* intrgre, vel tam! 
amplis todo 73-forma.) b.10-65. wins | 


- i 


t 


to be conſtrued. b, 1.195,19 7.{ce tit; Relacion, 
Of the words (of certain knowledge; meer 
motion, and ſpecial grace. b. 1. 43:44,45;46: 
48,494905552453:" Þ-2:32450«-54erb+g-3 547 5+ 
b.3:73: b.6-55, b48:45- b.9.100,101.-b.1063, 
64. 109. 112,1-13;4 14+ Dol Lol 4. 
of the. Inge. $6, -3t 443 2-20 THAT G1 
Of the wards. ( zpſo jafto) in deeds or ſta-: 
tures, or8c. b.5.9-T19s _ 7 14, 7 
Of the word,(college,) and what is a col- 
lege, what nor. b.4-196.198. fee cit, Starutes; 
31H;8.613e;1.E:6.C.14; oo 7 | 
Of the ward(hereditament).and what thing 
is compriſed, and Faded in it, what nor. þ; 
(2-4-8; 733534 1 oo gan 
” of Mord (eevina advocatio.) b.8:144; 
145+ b.J.28. b.10.53,54- | ty 
| Of the word (demuled) b.4.80. {ce tir, Co- 


Py 
# 


Of the words. abſque impetit. vaſts) b.4.6o. 
 b;t»93+:2-g-94 b+11.83. ſee tit, Walt, bis, 24. 


Of words of number, and where the fingu- 


|. Of the word, (depending): in a&s of Par- 
| lament, or &c. and how to be conſirucd. bs. 


' 2:P+47:48.-twice. 'b.g.30. 


| > Of thejward:3nuuendo, In a Count or Kc. b. 


Of the words, (ſcor and rl © HIER | | 
in Srcatures, &c. and how they ſhall be | 


i(qnendocungue) b44.87. ſee tit. | 


Of the words (ſemine, ſanguine, exitu, prole, | 


| -, Of the words (within an? $a 
bs IV 


, 


| 1445145. ſee rix. Reſarion, .. 


Of the words/durant? termine, b.t-155-b.8.| 


D | eb? Br; 2 1 S1: g +: 
Of the-ward(xcaſonable) in deeds;and how | ſe or 


ſee-tit.. Grant | 


” 


| 4413-17420. ſee tit, Aion of the caſe, 


Statutes, or-&c. b, 3.38,89, 


Of the (temps ſemeſire) in Statutes, or &c- 
b.6. 50.62. ſee tit. Statutes, Weſt. 2.C. 5. 

' Of the words qualis, talis, or talia, qualia, 
and how they ſhall have relation, b 4.18, b.s. 
33. b.1o 104. b.11 33-ſee tir. Relation. 

Of the words (ſe defendendo.) b.g.68. _ 
Cf the words { te17e dominicales. b.1.45. bs 
4-21. b.g.2. P.6, ; 32 ng 
Of rhe words (at any time.) b.1.173,174- 
ſee tit. Revocation. | 
Of the words (during life or lives) in deeds, 
and how they ſhall be conſtrued. b.2.485ac 
b. 4-73. b.5-2-P-9-13- b.3-37. b.11.3,4-45-80. , 
Of the words (equally divided) b.z 39. (ce 
tit. Deviſe. | 
Of the words (proximus de ſanguine.) b 34395 
40.61..ſee tir. Statutes. 6 Re2.C.2, _,'.  #@ 
_ Of the word (portion) in Engliſh,or (partie) 
1n Latin. b.4.35. bs” oo 
Of the word (penſion) in deeds, or &c. beg. 
2. P-4244 1». \ 54 FG ne ett, 
Of the words (Hand gun). b. 5.2.p782/fee 
gc. Searntes. 33 HEH 4h: > a. -: ets. 
Of the word {only ) h.4,50.71. (ce tir. Sta- 
tures. 1.R,3.C.1. 27 H.8.C.16. 32 H.8.C.37. > 
Of the words. uſque, or quouſq:te h«4,i9420« 
bi4-82, b+5-2.,P-94+d-I0,41- 2 5 2 ag 
Of che words Flotſam, Fetſan, and Ligan- 


b.5.2-P-1056. > 373 4661 3077-25:3 Mt »ri ©3413 
Ofthe words (convidt in $rarures.)b-10,34- 
b.11,58,59,60,61. -” 


Of the words (eighty years) and the term 
of $0; years. b.1.153,154n; +... 4 5 with- 
in the rerm of ten years) at ty. 


and .how to be con d. b.I. 158215$+7 , | 


TR KO 1=61115:31 BI 364; 1 
Of the words (after the endand expel 


of the term of 24 Years, -and afrer x 

24 years, &c.) and what diverſity, And. I 

to be conſtrued. b.1.153,154 1; .nq.,7 
Of the words (cuu quolibes torum) in degds, 


and how they ſhall be: conſtrued. b, 5:2-p.156 


ety. Oaligncon: *} 7 TTY 14 TIE} TYEE!- 
Of the word (other) in ſtatutes,or Fe. ang 


fo 


wy ks. 
yg 30. 3 OS, 
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rs 2, 
ords ( iicn and heh.) by3-2041s 


C e W 
ſ& Devile. PITT 
Of the mord (paying) where hi for 
a condition, where npt, b:3,21, fe, 
ditton. . 13-447 is, 1, *. WA 2” of qc 4 "7 ” "E 
of rhe wards (Þ ly or immedactely ig 
Starutes).or &c* and, how*tro be. cont irvedb.5 
PO GII4 D795: 24-4394320, [EE Nee Ber 
tion. | : 


yo and their heirs, | -1-8f. 


-.Otche words (ar orhierwiſe) it Sigflibes, b, 


+3- Dd. ” E Ja}. =x* rn Ee iodrrm 
2 Of Roeds (thar, thoſe) in deeds,or &c, 
b.4-3435- T7 I 8 at's orohieg 
..Of rhe.words (the fine in Law is null) id 
Of the words (earum partium heredes)b.3.89; 
Of the words (during minority) b.$.2- p,s. 
29. twice. b.6.63.67. b.8.135.-ſce tit. Admi- 
As. CS 
Of the words /appurteilant in gratigs,) Þ.4« 
33. ſee tir. Appendant.; 
Of the words (from. him orchet) in Sta- 
rutes,or.&c. buy. 50. byy-2:P118. - - 
Of the words {then ay there) in deeds 
and ſtatutes, or.&c..b,1,42. b.712.15. - 
Of the words (to receive and retain} uw ſas 
cutes, Or. &C., b:4,%9z80.- NN 
Of the word (424;) in grants or &c. b. 1,2, 
b.q4.$1. b.s.2.p.17,18., fcc tir. Warranty, 
Of 


- 
Ly 


\ = 


Tt he Table. 
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Of the word (pro) in deeds, &c. b.4.82. 

Of the words (fat#us, or Idzota) in ſtatutes, 
&c. b.q-127,128. ſee tir. Ideor. i oF 

Of the words (a coufettione preſentium) 1n 
deeds. b.g.2.p.1,2. 93,94- ſee Compuration 
and Leaſes. 


Of remainders and reverfions. ſee tit, Re- 
mainder. 

Of confirmations, ſee tit. Confirmation. 
Of limitations, ſee tit. Limitation. 

Of words relative, ſc2 tit. Relation. 

Of deeds, and the Habendum, &c. in them. 


— 
— 


Where an a& of Parliament ſhall he 
pealed by another att of late time,and where, 
and what 1s a repcal, what nor, ſee tit Par 
liament. OY 
Where Scire faci.rs lies by him who 
once barred in an a&ion, to have EXEC = 
of aſſets fallen after. ſce SR 


ſee tit, Deeds. tit. Executors, 
Of obligations, ahd words in them. ſee Ob” 
ligation. 

Of ſurrenders, ſee Surrender. 

Of warranty, ſee tit. Warranties. : 
Of words 1n Indi&ments, ſee tit. IndiQ- 
ments. 

Of aſſurances of lands, or uſes. ſee tit. A\- 
ſurances, and entendments and uſes. 


Of the words, from the date, or the day 
of the date) in deeds, or &c. b.5.2.p-1. ſee 
Leaſes. 

Of the words {from henceforth.) b. 5.2.p.1- 

Of the word (1donens) b.8.41,42. 

- Of the words {verus & antiquus redditus) 
in ſtatutes, or 8c. b.z.2.P 4,5» : : 
of the words (piſcis and piſces) in a writ, 


Where Scire facias lies againſt an hejr 
have in value lands diſcended to him of 1 a 
time. ſee tit. Scire facias, FY 

How execution ſhall be awarded upon 
Statute Merchant, or Recogniſance, where = 
lands were in execution before, upon a late 
Statute, or recovery of late time. ſee tir, Re- 
cogniſances, and Scive facias. 


or Vc. b.<.2.P.35- : p . 
Of the word {videlicet) 1n deeds, or &c. b. Of words and ſenterfces which concern men | Where a leaſe upon contingency is good 

$.2.P-55-112- or women, ſee tit, Capacity. : upon matter of after fact. ſce tit, Leaſes, * 
Of the words (boſÞitium and hoſpitator) b.8. | Of the words (for ſervice, or counſel given, Extent. 


By Elegzt, upon a Statute Merchant. 
and how it ſhall be done by the Sherif = 
how he ſhall demean himſelf upon it, and 
what mopongs is good, what nor. b.g.65 66 67 
74+ b.5.2.P.90. b.8.171. lee tir. oa, 
and Recogniance, ” OI 

Where a man ſhall have re-extent after ano. 
ther upon the firſt avoided, or determined by 
rnatrer of after fa&, or not; b.4.66,67, b.5.2, 
Pub: {ee tit. Recognifance and Statutes, 32H, 

;©F; wn 

_ How the recogniſor ſhall have his laud de- 
Ivered in execution, after the debt ſatisfied, 
and where he cannot enter, but muſt have pro- 
ces againſt the recogniſor, and what. b.4.66, 
67.82. ſee tit. Entry congeable, and Recog- 
niſance. | 

_ Where the recogniſce,, after the extent {a- 
nsfied, ſhall rerain the land until he be ſatis 
fied of -his coſts and damages. b.4-65.82. ſee 
ur. /Entry congeable and Recogniſance. 

.: ,. .. Extinguiſhment. 

Where rent, ſervice, or &c. is extinguiſhed 
by purchaſe of the land, our of which, 8c. or 
parcel of 1t, or nor. b.6.1,2. b.8.105.106; by. 
135. ſce tit, Apportionment, py /. 

Where the ſe1gniory or ſervice is extinguiſh- 
ed by purchaſe of the land, or. parcel of it. b. 
6. I, 24 b.8.105,106. ſee tit. Apportionment; 

Where unity of poſleflion of the whole 
land, or parcel of it, by wrong, or difſeiſin, 
extinguiſhes the rent, ſeigniory, or &c: or not. 
b.4. 52. b.6.39. b.8.1,2. ſee tit. Apportionment 


or tobe given) ſee tir. Annuity. 

Of tenures, ſee tit. Tenures. 

_ Of the words, (moity of an advowſon of a 
Church, or advowlſon of a moity of a Church) 
ſeerit. Advowſon. : 

Of words, (upon return of Sheriffs) ſee tit. 
Return of Sheriffs. : 

_ Of agrant by him that has two eſtates 1n 
him at the time of the grant. ſec tit, Grants. 

Of words in pleading, and which import 
full and ſufficient allegation in fa&,which not. 
ſee tit, Pleadings. 

Of gifts, grants, or deeds by themſelves to 
men or women. ſee tit. Conuſance, Fines, 
Dower, Aſſets, Remainder. 

Ex poll facto. 

Where a man ſhall be a treſpaſlor from the 

beginning by matter of after fa&, or not. b.8. 


Of a feoffment made By tenant for life,and | 146+ b.9.22,23.11.96. ſee tit. Action of the 
him in remainder in tail. b. 1.76,77. ſee tit. | caſe, juſtification, and treſpaſs. - , _ 
Diſcent. £4 Where he that does a thing by command,or 

Of a grant of tenant for life, of his eſtate to | authority: given him by another, ſhall be a 
him in reverſion, and another. +. 2.61. ſee tit, |treſpaſſor by matter of after fa& done by him 
Surren der. 4 wito commanded him, or not. b.6.18. fee tir. 

Of a grant, leaſe, or &c. made to a tenant | Command. | NES Et 
for life or years, how ir ſhall enure. b.2-23,24. | Where ation of the caſe lies againſt him 
ſee tit. Confirmation, Jointenants and” Sur- | who has goods or chattels, bailed ro him by 
render: i Cd g matter of after fa&,or not. ſee tit. Aﬀtion of 
_ Of aleaſe forlife of lands'in ſeveral Coun- | the caſe. £ 
tles, reſerving rent, and how, &c. b.2.75, bs. | Where a man fhall be puniſhed by a&ion of 
2. P.79. {ce rit. rents. -_ - - -* [falſe impriſonment by matter of after fa, or 


Of a grant of ſo many loads of wood to be | not. ſee tit; Falſe impriſonment. 
Where agreement, or diſagreement after, 


2. ſee tit. Aion of the caſe. 

The words (ad preſers) and where the Pre- 
ſent tenſe, Preter, or Preterperfect tenſe, one 
ſhall be taken for the other. b.2.46..b-10.67. 4 

Where two having ſeveral eſtates join in 
aſſurance to a ſtranger, how it ſhall be con-. 
ſtrued. b.1.76.147. b 2:35-57,58. b.5.2.P.7,8. 
b.6.14,1 5. ſeerit. Confirmation. 

Where an a& done ar one inſtant, ſhall e- 
nure to ſeveral intents, and where done at ſe- 

- veral times, ſhall enure as done at one inſtant, 
and how the time ſhall be accounted to ſup- 
ply it. b.1.75.174- b.7.74,75- b.3.26,27. b.s. 
2. Þ- 7,8. 15. 19+ 79. b, 6. 14,15 3334+ and 
rents. | 

Of a feoffment made by tenant for life to 
him in remainder in tail. b.1.76,77. b.6.14,1 5. 
ſee tit. Surrender. 


taken by aſſignment of the grantor. b.s.2 p. | | 

25+ ſee the Grants, Fr $AB ſhall have relation from the, beginning to an | and Suſpence. of 0; ot R: 
Of the words a ſeſto, or ad feftam of S. Mi- a& done before. ſee tit. Agreement-and Re-| Where unity of poſſeſſion by courſe of law, 

chael) b. 11.39. ſee tit; Intendment. | ' © ſation. -* .. Wo as Diſcent, or &c. of land, 'or parcel of it, 

Teri $c. is incer- | extinguiſhes the whole rent, or &c. or not, b, 


Where a grant, leaſe, gifr, or 
tain in the disjun&ive, is good, and ſhall be 
certain by matter of after fa&. ſee tir. Gift, 
Annuity, Demand, Ele&ion, "Expoſition and 
Plaide. -;- - ++ Rwy | 
Wherea condition broken, and'entry for it, 
ſhall makean eftate void from rhe beginning, 
and to what intents, afid to whatnot. 

Where waſt once puniſhable ſhall become 


Of the word Barrertor. ſee tit. Barretor. 

From or to what time, an a& to be done up- 
on condition, ſhall have relation. ſee tir, Re- 
lation and Condition, - 4-1 

Of the time to which a deed ſhall have re- 
lation, in date, delivery, or 8c. H, 

Of Forſpriſe, or exception in writs, leaſes, 
or &c, ſee tit. Exception and writ. © | 


ſee tir. Apportionment.. - '/ 
| Where unity of poſſeſſion of the land and 
rent, and feo t over of the land, extin- 
iſhes the rent, or &c. b.2.28.31. 47-6875 
b.3:39,3K6. bg. 38.49. b.6.39.69,70- b.7i24- 
b.s.2.p.t13. ſce tit. Count and Youcher. 
Where the meſnalty- ſhall be'ex d 
by-a&-of the tenant paxravail. ' or Lord para- 


4:49» endo 


Of the Charter of the Ring to pardon, and 
diſcharge all debts; ad whoare diſcharged by 
Ir, who nor. ſee tit. Charter. H 859, 

Of conditions. ſee tit. Conditions.- © : * 

Of Covenants. ſee tit. Covenants, | | '/ 

"Of deviſes. ſee tit. Deviſes. + te 
. Of incails. ſee tit, Tails. 

Of grants,gitts, exceptions, and the reſt,&c. 
andof woods or trees. ſee tit. Woods and Ex- 
- ceptſon. bur EY 
_ . Of. reſtaments. ſee tir. Teſtament. opt 

Of the word (proof?) it” deeds, and what 
proof ſhall be intended, fee tit, Intendment 
and Conditions, _'. $65 togy 
Of leaſes. ſee tir. Leaſes. > hays 

| Of releaſes, ſee tit. Releaſes. bob 

Of grants and common perſons. {ce rit. | 
. Grants and Deeds. ' - an © Bent 

- _ Of the Charters and grants of the King. ſee 
Charters and Grants of the King. _ 

.- Of feoffments of ' lands. ſee tir; "Feoff- 
ments. - | 2M 

Of reſervations. ſee tit. Reſervations and 
Exceptions. ' ; $54 


[ 


]able.. 


| _Wherefailing of a record is, becauſe 


diſpuniſhable'by.matrer of after faQ. 
Where extenx is after extent, and new ex- 
rent afrer the firſt avoided, /or determined, 


: | by matter of after fa&; or not. fee tit. Extent. 


Where waſt once diſpuniſhable; ' ſhall be- 


Waſt putiiſhable' by marter of 'fa&.' ſee tir, 
Waſt; ----:7 34 $72 FSR 435 Ry 2? 

Where.entry once taken away ſhall be law- 
ful by matter of after fad. ſee rit; Enrifſ8conge- 


+ 


- Where affratchiſc or cuſtom is extinguiſhed 


by matter happening of late tire, or nor; ſee 
| tit. Extinguiſhment 'and Corp ISR 


-. Where the Kings Charter ſhafl become void 
by matter of after fa, and the parry loſe 


the benefit by ir. {ce tit. Chaftep, --'* 


-* Where damages to be recovercd in anadth- 


on, ſhall 'be'recouped' by matrer”of after faQ; 
ſee tit. Recover,” EG 
a&ion fallen of late rime; ſince the releaſe, or 


nor. ſee rir; Releaſes. 


Of Statutes and as of Parliament, ſee tir, 
Statutes. © - 


, 


Rec ord 


|] mount, -or not. b.3.66.: 


Where a releaſe extinguiſhing right,bars an 


Ie was| 
reverſed of late tiine, ſee tit; Failing of a, 
X ES $5 | b.2.61. b.9.123.134-35» 


b.g-9% b.g, 129,1 3% 
131, 134- PE BAL 


: Where-the ſeigniory-ſhall -be cxringuiſhed 
by the a& of a ſtranger, or a& of the King, 
becauſe of his poſſeſſion. or ſciſin, of oot- 
b.1:49s b-2.15, b.6.5,6. -b.8.118. b.7:25: ſce 
tit. King, . EIZ,S 3:45 ty (3-3 | Tl 

Where a 'cdtmon is extinguiſhed by pur- 
chaſe of the land,  onri of which, ' &c. Or of 

rcel of it, or by alienation of che land or 
parcel-of ep nor: ;7 bur ſuſpended. b.4-38- 
+9. 2.P-IOL. b8.7 9.13. bJ-9/135- _ , bo 
4 Where ſuit of pt is extinguiſhed by 
unky'of poſſeſſion of the land; or of - parcel 
of its b. 632. FG TON POETS 
Where the whole ſeigniory 15 exringuiſhe 
6d by the Lords © releaſe” of parcel, &c- 
[3-3 I Ye ; | 
Where rent, common, {or &c+ 1s not ex? 
tingulſhed, but ſuſpetided;:though'one man 
has an equal eſtate in both. b.2.47- Þ-4-52453* 
REIN TE TERS I 
-. "Whererent, or &c. may be granted-to tne 
tenant of the land, our of which, 8c. or 096 


of 


AUS no _n—__— = Ln ———— 


The Table. 


Of the ſcigniory of a common ſon by an | ringuiſhes rents, ad ſervices, though he ro ; at what nor 3 9.5-2.P-23-5.2.127. b 10.25. PY 
eſtate in remainder, conveighcd to the King ; | whom, &c. hath nothing in theland 3 ſee tir. | Where property of goods 15 changed, and +» 
) 2.15. ſee Above, and tir. King. Releaſes, : alrered trom the owner by contra&t, bargain, 

Of rent reſerved upon a leaſe for years, or| Where rent, warranty, or aGggn are loft, | and ale, .mn a Marker open, or otherwiſe, or 
&- by feottment of him in reverſion; b.2.28. | and extina, by enrring generallF"1nto war- ture 3 b 3.78.83. b,5-2. p.83. [ce tit. Conrratt, 
31.68. b.g.2, P.113. b.69,;0. ſee tir. Remain | ranty withour ſaving the righr, action, or &c, and Collufion, and below, 
der. and D+bt. ſee tir. Voucher, and Proreſiatio Append. ro a mannor, and where; b. 4.37. 

Of tithes by unity of poſeſſion of the lands | Where entry, right, aion, or &c. are gone | Court of P:powders, inci {ent to a Fair, or 
out of which, &c. and where, and where nox; | by Attornment generally, without proteſta- Market, and of what conrratts this Court ſhall 
b. 1.111. b. 2-27.48,49.b. 1110-1415. fee tit. ; ton to ſave advantages z ſee tit, Attorn;nent, | have juriſdi&1on and hold plea, of whar nor ; 
Tithes. | and Y'roreſtation, (b. 6.12, b.10.73. ſee tit, Courts, and Appett- | 

Where cuſtoms, or liberties, and immuni- | Where a man by his negligence ſhall loſe |danr. FA 


——_— 


— 


ries by preſcription, ſhall be extinguiſhed, by | the benefit of warranty, and it ſhall be extin- 
matter or accidents happened of late time, or | guiſhedg and loſt for ever; ſee tit. Warranty. 
not; b.4.87,88. b.6.45. b.9.23-140. b. 10.59. Where aGiton of waſt ſhall be extinguiſhed, 
ſee Ancient Demean, Corporation, and Copy- | and gone for ever, and by what adts and 
hold. ; means ; ſee tit, Waſt. ; 
Where cuſtoms, franchiſes, liberties, or | Where arerages of rent are extinguiſhed 


Where a Fair 15s not exrin& by the Kings 
ſeifin;z b.9.,35. fee tir. Exringuiſhment. © 

Who 1s Judge in the Courggof Pipowders ; 
bans __ 

Where a writ of falſe Judgment lies not up- 
on a plea held in the Court of P:powders; b. 


immunitiez, are extinguiſhed by the Kings ſei- | and loſt for ever, by accepting notice of a new | 5.1 1,12. b.16.73: ſee tir. Falſe judgment.” 
ſin, and what, and what not ; b.9.25,26.1 33. | tenant, without accepring rhe arerages z ſee | Where rent may be referved upon leaſe of 
b.10.64. tit. Avowry, Notice, and Tender. _ _ {a Fair; b.5.2. p.3.4, fee tit. Reſervation.” v: 
Where Copyhold, and the cuſtom of ft, is | Where an eſtate in lands, or &c. 15 exrint Where a leaſe of a Fair, ts trot Warranty, 
gone, and extinguiſhed by what ads, and by taking another eſtate, and where two | nor good by ſtatnte, 1 Elin b'y.2. pg." * = 
means, done by the Tenanc, or Lord, or both | eſtates may ſtand together in one perſon, ar Cuſtom of London, thar eyery day bueSyn- 
together, or not; b. 2. 17. b. 4.24,25,25,27, | OE time, where contr. ſee tir. Eſtates, day 1s a Market open, and what contracts 


for life, is not extinguiſhed by death, bur in 
larged, and continued by confirmation; ſee| Kings grant, and what grant is good, and what 33- : 
not 3 b.1.49.51. b. 3.33- ſee tir. Grant of the}, Where writ of falſe judgment I:cs upon a 
: | judgment in Juſticies, or nor; b. 6.11,12. ſee 
Where a man may have a Fair or Marker by | tit. Error, 


3 . b.6.37. b.8.64. b.g.104.107. ſee tit.Copy- 
old. 


Where, and by what a&s, and means ac- there made, are good, and: change che propere 
quitred betwixt the meſne and the tenant ſhall | ry of goods, what nor p b:55.2. p. 83. b. 8.129. 


Where preſcription, or cuſtom 1s gone, and | be extinguiſhed ; ſee tir. Meſne. j ſee rit. Lond", and above: 


extinguiſhed , by change or alteration of the] Where a commiſſion ceaſes by granting, 


How,and whatexecurion ſhall be made up- 


thing, to which, &c. or not ; b.y:g7,88. ſee | another of the authority to the ſame perſon, ; on recovery 1n a Court of Prpowders ſee Ut, 


or to another ;, ſee tit. Commiſſion. ] 


tit. Corporation, above, and Cuſtom. | t "Mm! | 
Where warranty is extinguiſhed, and loſt, | 


Where rent, uſe, or &c. ſhall continue af- 


% 


Courts. 


Whar ſhall be a good juſtification by the 


ter the eſtate our of which, &c. is derermi- |by retaking as high, and large an eſtare in the | Baily,ro make execution uponrecovery 1a the 


nee, and whether the eftate ſhall continue, |land, &c. ſee tit. Counterplea of warranty, 
and the rent, or &c. ſhall be extinguiſhed, |and voucher, 
and determined, or not; b. 1. 49.76.51.95, | Where, and by what as, and means a cor- 
134-139-147. b.2.57. b.q.21.23,24. b.5.60. b. |poration 1s extinguiſhed, and diſſolved, by 
7-23. b. 8.34.70,145. ſee tit. Confirmation, | what not 3 ſee tir. Corporarion. Ne 
and Grant, Where a future right diſcendable, 15 extin- 
Where a@ion, or duty is extinguiſhed by 'guiſhmenr by a mans feoffment ; fee tit, En- 
the obligee his making the obligor executor, | try congeable, and Right. . 
or contr. or not ; b.8.136, ſee tit, Executor,and | Where exringuiſhment. of rents, ſervices, 
Releaſes, or &c. in poſſeſſion of a body cbrporate, 1s 
Where debt is gone, and extinguiſhed by |mortmain 3 ſee rir, Mortmain. _ 2 
intermarriage, berwixt the obligor, and ob: | Where a womans mme of dignity 15 loſt 
ligee ;-b.8.137, ſee tir. Baron and Feme, and |and-extinguiſhed by intermarriage, or nor ; 
Releaſes, . | ſee tit. Name. 
| Where acontra&, or debt upon contra& is | Where, and by what a& power to zevoke 
gone, extinguiſhed, and determined by bond, { uſes, or &c, is extinguiſhed, by whar nor; ſee 
ſtatute, or &c. taken for it, or by recovery, or. | tit. Revocation. | | 
bar in a former a&ion commenced upon it, | Where a Covenant or warranty indeed, ex- 
or not 3 b.4,5.43,94- b. $,2. P.33'85- b. 6.40, |tinguiſhes a Covenant, or warranty 1n law 3 
45+ 7,and 8. b, 8. 72, ſee tir. Contra, and | ſee tit. Warranty. _ 
Acceptance. ' Where authority given. to executors, to ſell 
Of a condition annexed to an eſtate in | the Teſtators lands, is extinguiſhed ; and by 
lands, and where, and by what a&, and by | what a&s where, and by what not; ſee rir. 
what not 3. b.1.99.147,148.174- b.2.50-52.59, | Authority, and Devile. | SUR, 
70.72.10 78. b. 4:25:53. b. $.2, P.35. b. 7.14.| Where a future right 1s not extingutſhed by 


by a Biſhop, or & 
brought by Clerks for impriſoning them 3b. 


b.8.75. b.9.142, a releaſe, and where right, rent,a@ion, or &c. 
Where, and how a mannor may he extin- | are cxtind by releaſe ; ſee tit. Releaſes. - 
guiſhed, and diſſolved ; ſee tit. Mannor. . Where rent cxtin& 1s aſflets to the heir; | 

Where a Leet, or Law-day ſhall be extin- | ſee tit. Aﬀets. ee > ; 
guiſhed by unity, and ſeiſfh 'of the King, or] Where rent is extinguiſhed, by levying a 
not ; ſee Leer, fine of the land ; ſee tir. Rents. 

Where a warren, chaſe, or $c. are gone Exto:tion. 
and extin&@ by unity of poſſeſſion, ſeifin of | The deſcription of extortion; b.10.101. 
the King, or &c. or not; ſee tit. Forreſt. What 15 extortioul the Sheriff; b.1o.1on. 

What thing in a&ion, or right to lands, or| What 1s extortion 1n the Gaoler ; b.10.101. 
goods, ts gone, and extinguiſhed by outlary | 


| 


and forfeited to the King, what not ; ſee tir. | 
Thing in a&ion. F, 


Where a woman ſhall have dower of rent, | 


or &c. of which the eſtate is determined,and Failing of the Recozd. 


extin&; ſee tir. Dower, 


Where arerages of renr reſerved upon a | thing, or &e. b.$.2. p.46. [ 


leaſe are loſt, by entry for a condition broken, | Where failing of his record is becauſe it | 
or acceptance of a (urrender, or not ; ſee tit, | was reverſed of late time, or not; b, 8.142, | 
Arerages. | 143. ſee tit. Record, | 

Where rent granted for life, or-by renant Fair, oz Market. 
Where a Fair or Market may be had by the 


tit. Confirmation. 
ere confirmartian extinguiſhes a conditi- | King. 

on, or not; ſee tir. Confirmation. 
Where a releaſe or confirmation, which go | preſcription, and what manner of preſcripti-| 


Courr of Pipowders ; ſee tit. Courts, 


Faiſe Jmpziſonment. 
Brought by huſband an4 wite; b.5.2.p.59« 


ſee rit. Baron and Feme, 


Where, and whar pt, bar, and juſtification 
in falſe jmpriſonttiegc 

5-27,28.:ſce tit. Statutes, 1 H.79.c.4. © 
Where; and whar is good bar, and juſtifi- 


cation, in falſe impriſonment by a Conſtable ; 


: 


5-2-P-59. b.8.125. ſee tir, Arreſts, | 
Where, and what is good bar and juftifica- 


tion by a Sheriff, Baily; or Serjeanr of the 


Mace in a writ of falſe impriſonment” againſt 
them, what not z b.6.54. ſee tit. Arreſts 3 b, 
9.69. b.10.70.76. Ng Ht IR 

Where, and what is a good bar, and_juflifi- 
cation by a Mayor or his under-officer,, of a 
Borough, or Town incorporare, in falſe 1mpri- 
ſonment againſt 'rhem, what not ; b.s 2.Þ.54. 
b. 11.99. ſee tir. Bilaws. ES 56-199 

Where, and whar is a good bar and juſtifi- 
cation for the incorporation of Phyfirians, in 
ation of falſe impriſonment againſt then , 
whar not ; b.8.10.107.109,1 10. to 127, 

- Where, and what is good bar and juſtifica- 
tion 1n falſe impriſonment, becauſe he was a 
watchman; b. 9.68. ſee tit. Arreſts. Es 

Where, and what is a bar, and juſtification 
in falſe impriſonment againft a Juſtice of 
Peace, or thoſe who execute their precepts, 
what not z»b.2. p.$9. ſce tir. Peace. 

Where a man ſhall be excuſed in falſe im- 
priſonment, though rhe warrant or precept 
to him dire&cd be inſufficient ; b.g.68.b.1c. 
70.76. (ce tit. Arreſts. : 

Where bar and juſtificarioggia falſe impri- 
ſonment are good, without ſhewing the war- 
ranr, or not; b.9.69.1c-92. ſee tit. Arreſts, _ 

Where in wrir of falſ- impriſonment. of 


Where It-is for variance in the name of the | his own wrong without ſuch cauſe generally, 


s no good replication, but the cauſe ought to 
be traverſed, and where; b. 8. 67.121. fee 
tit, Eſtoppel. $270 


Fo2m of falſe Judgment. 
Torm of the writ of falſe judgment; b. 4, 


Where writ of - falſe judgment lies upon 


in extinguifhment of right or rent, may be | on is good, what nor ;, b.$.2. p.83. b.8.127. | judgment given in a wrir of right patenr, or 


upon condition and good ; ſee tit. Condition, 
Where a releaſe of all his zight in lands, cx-' are to be held, at whar days, and place, and 
| 


The order and form how a Fair or Market clole ; b, 6.11. b.$.143. 


Oo Where 


_* onjudgment givenin the Court of Pipowders; 
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Where writ of falſe judgment lies not up- 


b.6.11,12. b.10.7 3, ſee tit. Fairs, and Courts. 
Where writ of falſe judgment lies upon 
judgment given by the Sheriff in che County 
Court, or Hundred Court ; b.5.11,12. ſee tit. 
Suitors. : 
Where falſe judgment lies upon judgment 
given in Court Baron b.6.11. ſee tit.Mannor. 
Where a writ of falſe judgment lies not for 
a Copyholder ; b. 4.22.30. ſee tit. Copyhold. 
Judgment, in falſe judgment, as well againſt 
the ſutcors, as againſt the party plaintiff or de- 
fendant ; b. 8. 40.145. ſee tir. Amercement, 


and Error. 
Falſe Laiin. i | 

Where an obligation or other deed, 1s not 

void for falſe Latin; b.$.121. b.9.47,48- b.Ic. 
133. ſee tit. Deeds, and Obligations. 
. . Where a writ ſhall abate for falſe Latin, or 
becauſe the piural number 1s put for the fingu- 
Jar, or contr. b.4.40. b.g.2. p.45. 121. b.q.272% 
b. 8.159. b. 9. 48. b..10.133. ſee tit. Amend- 
* ment, and Writ. _ 

Where a writ ſhall not be by journies ac- 
counts, upon a writ abared for falſe Latin; b. 
6.10 ſee kr Accounts. | 

Where falſe Latin in a wric ſhall be amend- 
ed, or not ; ſee tir. Amendment. 

Where inditements are void and inſuffici- 
ent for falſe and inſenfible Latin ; ſee tit. En- 
direments.. 

Falſifping of Recoveries. 

Where a recovery ſhall be falfified, for def. 
of Original, or not; b. 3. 3, 4, 5. Þ. 5. 2. Pp. 
37+ 39. | 

Where a recovery ſhall be falfified, becauſe 
he againſt whom ir was had, was not tenant . 
at the time, 8&c., and byfwwhom, and how, by 
whom not . b, Is96, b, JoJo 7 88, ſee cit. E- 
ſtoppel. 

Where a recovery ſhall be falſified, becauſe 
the Court has not juriſdiction, and therefore 
the judgment, before a not-judg. where, and 
what not ; b. 4-47. b-9.66. b.10.95,77. b.11, 
64. ſee tit. Error, and Judgment. 

Where an infant ſhall falfifie a recovery 
had againſt him becauſe of his nonage, or 
not'; but judgment againſt him, ſhall bind 
him, asa man of full age; b. 6.8. b. 8.44. ſee 
tit. Enfant. | 

Where he in reyerſion, or remainder, ſhall 
falſifie a recovery had againſt tenant for life, 
and how ; b.1.16.62. b.3.61. b. 6.8. b. 10.39, 
4445+ ſee tit. Entry Congeable, and Forfe1- 
* tyre, and Statutes, 14 Elzz. c.8. ſee Error. 


againſt her huſband, or againſt her, and her 
huſband, to have dower; b.2.78. b. 5.8 b.1o. 
49.99. ſee tit. Dower, and Statures 3 Welt. 2. 
Cap. 3+ 

Where the diſſeiſee, or &c. falſifie a reco- 
very had by a woman againſt the diſſeiſor, or 
abator ; ſeÞ tir. Dower. 

Fealty, ſee Homage. 
Fees to Officers _ 

Where, and what officers, may claim fees 
by preſcription, and what fees, what not ; b. 
I I-9YOs 

Fee-ſimple, ſee tit. Eſtates, 
Feoffments. 

Of a meſſuage with the appurtenances , 
what thing paſles, what not ; b.2.32. ſec tit. 
Appendant. 

Of land what things paſs, as incident, or 
included in it 3 b.4.62,53.87. ſee tit. Appen- 
dant. | 

Where feoffment of acres by name of a 
mannor, or contr. is good, and by feofimenr 
of,one thing by name, another thing of ano- 
ther nature, and name paſſes, or not; b.4.4g, 
63-87.122, ſee tit. Deeds. 

Where a feoffment, and livery of ſeifin of 
land, is void by the preſence of others, upon 
the lands, at the 1ime of the livery, or not ; 
b.2.23.31,32- b.5.2, P-113,114- D599: 

Where feoffment by him in reverſion, and 
livery, and ſeciſin made during the term for 
years, or life, is good, or not; b.2.23,24-31- 
b.6.50.b.g.2.p.113-123,124-ſec tit. Remainder. 

Where upon feoffment of diverſe lands, or 
many acres, livery and ſcifin in partin name 
of all paſſes the whole, ornot; b.2.75. b.g.2. 

$79. | 
E Where more or leſs paſſes by the deed of 
feoffmentthen is compriſed in 1t, and 'where 
the whole paſſes by the livery, and not by the 
deed; b.4.62.87. ſee tit. Deeds. ' 

Where livery and ſeifin made by an attor- 
ny upon a feoftment is good, and what war- 
ranty' of attorny Is good, and what not; 


|b.4.125. b.g.2. p.19-90-94. b.8.82.b.9.76,77. 


Where _ _ , _ _ , mm | ns 
within view, is , and what is good livery 
kr and where, and what ine b. 1.155, 
b.2.32. b.2.26. b.g.137» 

Where by feoffment to many, and livery, 
and ſcifin to one, all ſhall rake the eſtate, or 
not; b.3.26.29. b.g.2. P.95- : 

Where upon feoffments of lands 1n ſeveral 
Counties, there ought to be ſeveral liyeries, 
and ſeifin, and how, &c. b.2.75. b.5.2. P99. 


Where fallifying a recovery ſhall be becauſe 
he againſt whom it was had, was dead at the 
time,.&c. b.1.106. ſce tit. Judgment. 

Where tenant for term of years, by Elegit, 
or ſtatute Merchant, or ſtaple, ſhall falſifie a 
recovery againſt him in reverſion, being te- 
nant of che frankrenement; b. 6.57. b. 9.135. 
b. 11.33. ſee tir. Reſceit. 

Where the grantee of a rent chaxge, or &c, 
ſhall falfifie a recovery had againſt the tenant 
of the land, or not; b. 1.62.127,128. b. 2.51, 
b.6.42. 

Where the ſucceſſor of a Parſon, Vicar, or 
ſuch like, ſhall falſific a recovery had againſt 
their predeceli8rs by def. render, .or ation 
tried, or not ;, b.s.2. p.14. b.6 8. 

Where the ſucceſſor of a Biſhop, Abbot, or 
ſuch like, ſhall falfifie a recovery had againſt 
their predeceſſor, or not; b.6.8. y 

Where Iflue in tail ſhall falſifie a recovery 

had againſt his anceſtor, and how, or not; b. 
1.62,63-94-95,97. I106eb. 2.16,52.74-77. b.3. 
3-526-51.tO G1. b 4 121. b.68.32.40. b.10.37. 
ſee tit. Entry Congeable, and Remitter. 

* Where the party himſelf, againſt whom rhe 
recovery was had, or his heir, ſhall falfifie 
yet, and by what means, and pleas; b.6.8. 

Where a recovery hall be falfified becauſe 
of Covin,. and Colluſion, and by whom, or 
whom not; b.6.58. b. 3.61.78. b. 8.132,133. 


b. 9.159. b 10. 39-44,45- ſee tit. Colluſion, and 
Dower ; b.5.2. P.31« b.1-9-I5. | 


How, and at what time livery and ſeifin 
made upon a feoffment in fee, or upon an 
eſtate for life, ſhall have relation ; b. 2.75. b. 


'3.78. b.$42. P:79. 


Whar a&s, and words make good livery 
and ſeifin upon feoffment, or &c. b.6.26. 

Where a: feoffment, and livery and ſeifin 
by an infant is void, and where vyoldable; ſee 
tit Enfant. - | 

How a feoffment made by tenant for life, 
and him in reverſion | be conſtrued 5 ſee 
tit. Confirmation, and ſition. ! 

Where feoffments of lands are void, becauſe 
upon Collufion to defraud creditors, &c. and 
againſt what perſons, and whar not; ſee tit. 
Colluſion. 

Where a feoffment ſhall be intended to be 
fee-ſimple, where, but franktenement ; ſee 
tit. Eſtates. 

Feoffment by him to whoſe uſe which good, 
which not ; ſee tir. Uſes, and Statutes, 1 R.3. 
C.1- 27 H.8. C.Io. 

Where a feoftment may be pleaded, by a 
name compriſed in the deed, though 1t be 
otherwiſe named in truth, &c. or not; ſee tit. 
Deeds, and Miſnaming. | 

The form to plead a feoffment, or eſtate 
for life; b 8.82. 

Where a future right ſhall be gone, and ex- 
ringuiſhment by a feoffment ; ſee tit. Entry 
Congeab. and Right. 


Where a woman ſhall falſifie a recovery had | 


fee, and livery, and ſeifin upon it, be d 
and how, and when the fee pray 
Condition. palles3 fee: ix, 

Where feoffment by tenant for life to him 
in reverſion, or remainder, ſhall enure a 
a= wes : _ tit, Surrender. Ye 

Where feoftment by tenant for 1i þ 
feits his eſtate ; ſee tir. Sr matky cheers 

How feoftment by tenant for life to him in 
reverſion, and a ſtranger ſhall enure, and be 
—_— ; ſee tit, Expoſition, and Surren. 

cr. 

Where npon feoftment by him in reverf.. 
on, and reentry of the outcd leſlee, rhe re. 
verſion ſhall be to the feoffee; ſee tir, At 
rornment, and Remainder, 

Of feoftments upon conditions, &c, ſee tic 
Conditions. | ; 
Feoffments to Uſes, ſee Uſes, 
Fieri facias, (ee tir. Execution, 
Fine to the King. 

How reaſonable it ought to be, &c, b,r1, 

What ſhall be properly ſaid a fine, wharan 
amercement, how, and in what Court, and by 
whom the one and the other may be aſſeſſed 
and impoſed, by whom nor ; b. 8. 38. to 42. 
$5,60.120. b.11.43,44. ſce tit. Amercement, 

In action upon fiatutes, and where; b, 
8, Os 

In appeals,and where ; b.$.66.ſee Appeals, 

In aiſiſe, ind where ; b.8.59. 949% tg 

In Attaint,upon the plainriff, or defendant, 
and where; b.6.c0. 

In diſceit, and where ;, b.8.59. 

: =p denying a deed, or record, and where; 
* ©.00s 

: _ writ of maintenance, and where ; b. 
« VOs ' 

In Proprietate probanda,and where ; b.8.60, 

In a writ of recaption, and where; b.8.60. 
120, ſee Recaprion. 


In a writ of Treſpaſs, and eje&ment, &c.. 


b. 4-I04- b.8.38.59. b.g.72. 

Ig a writ of action of the caſe ; b. 4,104. b. 
8. 60. | 
For aliening withour licence ; ſee tit. Alie- 
nation withour licence. 

For contEmptrs 3 ſee tit. Contemprs, 

Where a fine to the King, and impriſon- 
ment ſhall be of him, who bigds another, nax 
to exerciſe his art ; ſee tit. Condition. 

Where Fine. ſhall be made to the King in 
Forcible entry ; (& tit. a writ of Forcille 
Entry. Lb 

- Where Fine ſhall be made to the King, for 

diſletfin done with force or without, and by 
whom ; b.8.59. b.9.72. b.11.43. 

Where fine ſhall be made to the King for 
reſcue ; b.8.59. 

Where fine ſhall be made to the King in 
Quo warrants; b.g.28,29. 4 

Where fine ſhall be made to the King for 
hunting in Forreſts, or &c. ſee tir. Forreſts. 

Where fine ſhall be made to the King for 
ejetmentr ; ſee tit, Eje&ione firm. 

Where the Kings tenants wife ſhall fine to 
the King for marrying without his licence ; be 


$55» . 
k Where fine ſhall be made to the King by. Ju- 
rors, and for what miſdemeanors ; b..8.41- b. 
I £43: ſce rit. Amercement, Enqueſt, and 
Pain, : 

Where the Lord in his Leer, or Steward, 
may aſſeſs a fine ; ſee tit, Leer. 

Where the Kings fine ſhall be to the value 
of the land; ſee tir. Pain. 

Where ſuitors in baſe Courts ſhall fine to 


Where feoffment to leſſce for years to have| 


the King, for not removing the record, or &c. 
ſee tir, Falſe judgmenr. 


Where Juſtices -of Peace, or other Com- | 


miſſioners, ſhall make fine to the King for their 
miſdoing ; ſee tit. Commiſſionets. | ; 
Where a man convi& of perjury , thall 
make fine to the King 3 ſee tit. Perjury. __ 
Where fine ſhall be made to the King, for 
intruſion upon the Kings poſſcfſjon; ſee tit- 
Intruſion. | 


Where 


The Table. E: 


bind him that has right, becauſe levied by col- writ of forctble entry; b.10.115,117. ſee tits 


luſion berwixt the parties z b, 3.77,78- b.g.2.! Damages. * : F LED | 
p.124. ſee rit. Colluſton Whar ſhall be ſaid forcible with force, and 


When a fine ſhall be ingroſſed ; b. 3.86. b. | what withour, and the party be fined to the 
5-2. P-39. b.6.68. King; b. 8. 59. b. 9-72. b. 11.43. (ce Fine to 


The form of pleading to avoid a fine, /that | the King. | | 
the parties to the fine had nothing ) and the | Where, and what perſon ſhall have reſticy. 


— 


Where fines to the King ſhall be ſcverally 
aſſeſſed, upon every def. or plaint. ſee tir. 
Amercements 

Where Capias for the Kings fine ſhall he 
awarded, and the conſequence of 1t ; ſee tir. 


Execution. : 
Where a fine ſhall be made to the King, 


by him that breaks the Peace; ſee tit. Peace. 
Where fine to the King ſhall 'be 1n Rediſ- 
ſeiſin ; ſee tir. Rediſſeiſin,” 
Fines of Lands. : 
Upon what writa fine of lands may be levi- 
> b.g.2. P.39» 
_—— a Nr levied of another thing, not 
mentioned in the original writ, upon which 


. the fine is levied, is good, or not; b. 1.59.75. 


b. 2.72.7 5,76. b.3.$9. b.6.33. b.7.38. . 

Where ; fine ſhall be levied with a forſpriſe, 
or not ; b.2.74. ſee tit. Forſpriſe. 

Where a fine may be levied tothe Party to 
the original, and to a ſtranger, and good; b, 
2.76,77. b.3-5,6. ſee tit. Remainder, 

Where a fine levied ſhall be void, or votd- 
able in part, or againſt one, and good, and ſhall 
ſtand for the other part,and. the.other party 3 
b. 1.96.87. b. 2.77 be 3491+ bi4-121,. fee tit. 
Deeds. : + 

Where a fine levied betwixt the plaint. 
and a ſtranger to the original, as the voucher, 
tenant by reſceit, or &c, is good, or not ; b. 


+2 * 
? Where, and what perſons have power t 
take cogniſance of Fines; b.8.118. 

Where a fine ſhall be levied upon acknow- 
ledgment of right, and where the Conuſee 
ſhall grant, and render again by the ſame fine; 
b. 1 69479. be 2.72.75576,77- be 3:5+51.b. 88, 
89,90. b.g.2. P:4+21-38.68, b.6.33-35.63» b.7. 
ok Af 4 fine ſhall be levied of a rent, and 
and in what manner, and where granted with 
a clauſe of diſtreſs, and wherewichour, and 
how the diſtreſs — limited ; b, 1.76. b. 

17 « b.3-2 « b.6. + De Jo 3, |; 
, hens 4 fine FE be Bee with conditt- 
©N. or not; b.2.6,7. bg. 2. P-38. . 

Where a fine levied upon acknowledgment 
of right, as that, &c, or upon render, or re- 
leaſe ſhall be accepted” by the huſband and 
wife, and bind them, and the heirs of the 
wife for every b. 1.76, b.2.57-74+-77- b49.43- 
ſee tit. Examinarign, and averment. 

Where a fit: levied 1s good if any of the 
parties was tenant of the land at the time of 
the levying it; b.3.29.88. 

Form of levying a fine to two, or by two, 
or more 3 and where two ſhall not acknow- 

e without ſhewing in whom the fee reſts, 
and where ir thall nor be levied to two and 
their heirs, bur muſt limit'the fee to one in 
certain; b.2.74- b.3-34- be5.2.p.38. _ 

Where a fine upon Cogniſance of right, or 


' 


* &c. to two ſhall change their eſtate, or give a 


franktenement_ to him that had nothing be- 
fore, ſo of huſband and wife, upon cogni- 
ſance made to them, or not ; b. 2.74. ſee tir. 
Confirmation, and Averments. 

Where a fine may be levied of a reverſion, 
and where it-muſt make mention of the mean 
eſtares 3 b.5.8. ſee tit, Quid jurs clamat. 

, Where a fine may be levied to and by the 
King, and what manner of fine; b.1.27.40. b. 
7:32. b.g.138. b.117% _ 
Where a fine may be levied for years, and a 
leaſe of years made by it, and bind the eſtate 
tail, and how, &c. b. 1.765.174. b. 3.51. b. 5.2. 
» 455 30-20,2 I. b. 6.333563. b. 7.8. ſee tit, 
caſe, - ibs 

Where a fine levied by tenant in tail, ſhall 

bar the iſſue in rail, or not; b.1.76.87.96. b.3. 
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c tit, Averments,, *|, 

Where a fine ſhall be levied of anadvow- 
on; b. 8.145. ſee tit. Advowſon. 

How warranty fhall be in a fine levied by 


replication toir-z b. 3.83. ſee tir. Replication, 
and Fall. of recovery.. 

The order, and form, of leFying fines, and 
pleading them b. 1.27.55.68.168. b.2.6, b.3. 
86. b. 4. 69. b. 9. 104. ſee tit. Record, and 
Pleading. 

Where, and when a fine ſhall be executed, 
and what matter ſhall be execution of it, what 
not; b.1.97. b.2.61. b.3.5. ſee tit. Scive facias, 
and when it ſhall be twice executed there. 
Where cogniſance of a fine, before the 
ws Judge who was party tothe fine, is void; 

+8.118, 

Where, and what parties, privies or ſtrang- 
ers, are barred, and cſtopped by fines levied, 
and of what pleas, and ayerments ; ſee-tir, 
Averments. 65 

Where, and how firangers to fines levied, 
(hall be barred, by non-claim within the fave 
years,&c.%& who the 5 years ſhall be accounted; 
ſee tir, Cont. claim, and ſiatutes 3 4 H.7.C.24. 
Where a woman ſhall. be barred to have 
dower, by a fine levied by her, and her huſ- 
band ; ſee tit. Dower. . 
Levied at the Common Law of lands of 
ancient demean, how to. be redreſſed, and 
reformed; (ee tit. Ancient demean, and Diſ- 
ccit. 6 
Where, upon a fine levied of the reverſion, 
rhe rent palles withour mention of ,it ; ſee 
tit. Granr, and Atrornment. 

'Levied. by an infant, how, and when to be 
reverſed, and reformed. ; ſee tit. Error. - 
Where the record it ſelf of the fine ſhall 
not be removed, hyt the tranſcription of it; 
ſee tit. Error, and\Wecard, Mm 

Where arent, condition, or &c. ſhall he 
extin& by fine levied of the land, or nor; 
ſee tit. Extinguiſhment. 

_ Where a fine levied by an Ideot, or man of 
unſound memory 3s good, and ſhall bind him; 
ſee tit, Ideots. 

Of uſes upon fines levied, and how they 


good, what not ; ſee tit. Uſes, Entendment, 
and Averment. 

- Expoſition of fines within ſtat. W. 2.'c.1. 
(Thar the fine in Law fhall be null ) levied 
by tenant in tail; ſee tit. Expoſition, 


afine, as Cofin ; ſee tir. Cofinage. 

Where 7 fine levied by a woman Covert 
without her huſband, may be avoided by the 
huſband, otherwiſe it binds the wife and her 
heirs for ever j, = tir. Baron, and &c, , 
How a condition,.upon an obligation to le- 
vy a fine, ſhall be performed ; ſee tir. Con- 
dition. ; 

Where a fine ſhall be reverſed for error, 
and whar matter 1s error ; ſee tit. Error. 
Where a fine by tenant in rail of a rent, or 
reverſion, or &c: 1s no diſcontinuance. 

How remainders ſhall be limited upon fines 
levied of lands, and where a man may reſerve 
to himſelf a leſs eſtate then he had before ; 
ſee Remainder. 

Fold, and Foldage. / 
Where preſcription to have fold, and fold- 
age, of ſtrangers cattel, 1s good; b.8.125. ſee 
tit. Cuſtom, and Preſcription. 
Foxcible Entry. . 


1s good, what not ; b.g.2, P.120. : 
Where colour ſhall be given in a writ of 
forcible entry, upon the ſtatute, 8 H. 6. b. 
Io. 89. 

Where, and what damages ſhall be recove- 


or H.6. b:11.30. 


tion upon the ftacuce, 8 H, 6. for entry with 
force, or. deteining with force, and whar 
Juſtices may award reſtitution, what nat ; b. 
$.118.b.11.59.65. ſee Juſtices. o 
What indirement of forcible entry upon 
the ſtatute 8 H. 6. 1s good, what not; b.4.43. 
Where an inditement of forcible entry is 
not good, ſuppoſing one thing done at ſeve- 
ral days; ce tir, Enditement, A745, 
Fozreſts, Park, Chaſe, and Warren. - 
What ſhall be a good tidle to a Park, Chaſe, 
or Warren,, no man. may have them withour 
che Kings licence.;b 11.86,87.. EA 
Whar judgment. ſhall be given. . upon the 
ſtatute of malefa&ors in Parks, b,9.72.74. ſee 
tit. Statutes, W.1.c.209, $M 
Whar judgment ſhall be. given in a writ of 
creſpaſs of miſdoers-in Patks, what not; b, g, 


74. ſee tir, Judgment, and Ele&ion. et ; HEN 
_ - Bar, and juftificarion in treſpaſs of entring 
into a warren; and+ taking his Conies,. &c, or 
:aro a Chaſe, Park, or &c, and what: is good, 
what not - be 9-49» roo ofnn Pa gh 
Where a Park or Warren ſhall not*be ex- 
tinguiſhed, by unity of on1n ghe King ; 
b.9.25. fee tit. Extinguiſh. and Franchiſes,” *. 
_ How, and; in-what manner men-refiding 
within Forreſts, . may uſe-and occapy their 
lands, and woods, and in what manner not ; 
b.2.80. b 8.137,138. gt og hang Wy 
Where impriſonment ſhall befor hunting 
in a Forreſt, - Park; or Chaſe, and for what 


. 
» 


Weſt. r. c. 20. -; 


| Juſtices, of the Forrefts,, and their auth = 


ty 5 b.2.80. b.g.50. 
Where the office 


or &c. ſee tit. Appen 


' will paſs by feoffigens,. | 
| land, or thingrawhich, &c. they are append. 
| or &c. ſee tir. Appendant, and Grant of the 
, Where, and when a man may ſhew his Co- King. FD 

finage 1n Scire facias, to have execution out of | | 
| Kings hands, and how replevied out of. the 
' Kings hands; ſee tit. Replgvy, and; Quo war- 


t, | 
How a condition $7 keep a Park. ſhall be 


ſhall be declared, and what declaration is | performed, and what att is a-breach of ic; ſee 


tit. Condition. » 3:yF? 79 D412t31* 4 «&- 
Where a Chat; Warren, Forreſt, or. &c, 
grant, leaſe, or &c. of 


Where a Forreſt ſhall be ſciſed itto the 


rants. | : ; 
- og in Eir, their authority ; ſee tir; 
Juſtices. WEIS 
Where the Juſtices of Forreſts,or a Parker, 
Keeper, or Forreſter, may make a Deputy ; 
ſee Deputy. Ret < 
Where, and how a man may have property 
in the Conies of a Warren,or beaſts of a Park; 
Forreſt or Chaſe ; ſee tit. Occupanr.Property. 
Where it may be juſtifiable for any man to 
kill Dear, Conies, or &c. out of a Park, For- 


rime; b.9.72. ſee Impriſonmenr, and Scarures, 


reſt, Warren, or &c. or not ; (ee Property, | 


and Occupant. ; : SE, 

Whereaſliſelies of the office of Parkerſhip; 
ſee tit. Afſiſe. | . 

Fozfeiture. "5 

Where tenant for lite or years, or &c. ſhall 

forfeit their eſtare by making a greater eſtare, 

and by alienation or diſheriring of him in re- 


Count in writ of Forctble entry, and what| verſiog,and who ſhall enter for forfeiture,and 


who not; b. 1.9.15,16.66,67.71.76. 107.110. 


| 135.140. 0.2.37.55,56-568.74-51- b.3,4-77,78, 
' 79.84- be5.2. p.4080.b.6414,15+b-9 105. bios 
| 39+ 44445-98- b. 11:80. ſee tir. Diiſeifin, and. 
; Entry Congeable. 


| life, 1s a forfeiture of his eſtare, and the en- 


wo or more, or by huſband Ay wife; b. 1. | rable 1n forcible entry upon the flature, 5 R.2.! Where recovery againſt renant for term of 


68.69. b.3.14. (ce tir. Warranff * 
Where a fine ſhall be avomled, and not 


/ 


What cofts of ſuit ſhall be recoverable in a 


| try of himin reyerfion lawful ; b.1.16.92-b. 3. 


5 £R 
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2.60. b.5.8. b.10.39.44,4%. fee tit. Entry | 
Congeable. : 


Where, and what is a forfeiture of a fran- 


it, or not. h.8.44. b.9.50-9 5,595.99. bel 1.86. 
93. b.7.34 


115. b.6.80. b.7.12,12. ſee tit. Thing ina&i- 


to the King by atrainder of felony.or treaion, 
40: b.7.13-21.33,34+ b.9.43-171. ſee Thing 1n 
By conſent to raviſhment, and who ſhall 


enter for the forfeiture, who nor. b.1.95.98. 
137. b.3-40,41,42.51. ſee tit. Statutes. 4,5. Þ. 


ny, and for what time, and how,and by whom 
and waſt, and how, and from what time the 
Of a Clerk conviR,and what he ſhall forfeir. 


den, ſhall have the lands forfeired for felony 


b.q-124 b.7.20, b.10-112, ſee tit. Eſcheat and 
* Treaſon. --- | | 
Of goods, as Deodand. b. 1.50. b.5.2.P.110. 
fee Deodand. 
Of a womans Jointure, by her, or her and 
her ſecond huf>ands alienation, and who ſhall 


C.1Os 


By (Becauſe he fled) aftd what, and when. 
b.g.2. P.109,110. | * | : 


Copyhold. 
- Where forfeiture of goods upon outlary 1s 
by award of the Exigent. b.$.2.Þ.111.b.11.41. 
out attainder, or proces of: Law..').4-57. _ 
Where goods are nor{#eitE hor homicide 
4-42: 25 |, 
Where forfeiture is for homicide 1n' his 
rone. 


tit. Treaſon, 


freſh ſui. ſee tit. Appeals. 


In Premunire, and what is forfeited in it. 

By a woman which marries without the 
ſavit, 

For alienation in Mortmain. ſee tir, Mort- 

Where the King 1s ſeiſed 1n righr of his 
— By the Kings tenant for alienation without 
licence. fee tir. Licence. 


Of a thing in ation, and what thing in]. 


Ce tit. Thing in a&on, 


the Lord ſhall have it, or nor. ſee tit. a&ion 


Statute Merton. C.6,7. and Verdid. 


Where forfeiture of goods is in default of | verfable. b.q.11. 


——— ——  ———————— 


4 he table. 


Form of the writ, and where 1t ſhall be | 


Falſe Recovery and Statutcs, 32 H.8.c. 14| general, and the Count ſpecial. b, 5.2.p.61. 
lit. C.8. | ſee tit. Writ. 


\W hat matter 15 ſufficient to abate the writ. 


chiſe, liberty or office by not uſing it, abuſing| b.$.2.p.61. b.10.103s 


Form of the Count. b.10.103. ſee Above. 
Where forgery of falſe deed lies,and 15 main- 


Where, and what things are forfeited to| rainable for forgery or publiſhing a deed 1n- 
the King by outlary in an a&ion perional,what| dented. of bargain or ſale, or of an obligation. 


not. b.3.39.82. b:4-93-95- b.$.2. P-49-55-90-| b.g.18. 


W here the writ of forgery pf falſe deeds 


on, Embleaments, and Exigent. abates, becauſe two writs are hanging, and 
Where, and what thing&ſhall be forfeited | where, and when contr: ſee tit. Writ. 


Puniſhed, in the Courc of Star-Chamber. 


what nor. b.3,35.82. b.g.2. p.s 5.109.116. Þ.5. {ſee tit. Courts, 


The King may pardon the Corporal puniſh- 


- Aion, and Treaſon. ment. b.5.2. p.50- ' 


— Fozmedon, . 
Formedon in diſcender, form of the writ, 


and what matrer 1s ſufficient to abate ir, for 
M. c.8. and diſcent, and Rape. form or matter of the writ, what not. b 3.53. 
Where iſſues of land are forfeired for felo- | b. 3.87.88. 159, 


Where the writ-of Formedon in deſcender 


they ſhall be anſwered to the King. b.8.170. |ought to mention all choſe whigh held the 
Where the King ſhall hay the forfeiture of | eſtare, ro-make him heir to himRhar was laſt 


the land for felony, or &c. fot the year, day |ſciſed. b.8.36.88. 


In diſcender which (inf/mul tenuit) and 


year ſhall be accounted. b.4.124.ſee tir. Eſchear | where it lies. b. 8.87; 


Where, and inwhat caſes a Formedon in 


b. 11.58, ſee tit. Clergy. diſcender was at the common : Law. b.3.8,9. 
Where the Lord of whom the land 1s hol- |b.8.72. b.g.132.140. 


Formedon in remainder the form of the 


or treaſon, by eſcheat, or not, but the King, | writ, and what matter is good, and ſufficient 
to abate it for form or matter of the writ, or 
nor. b.8.895,98. 


Forryedon in reverter, form of the writ, 


| and what is ſufficient to abate it for form, or 


matter of the writ,-or nor. b.8.87,88. 


Count in Formedon, in diſfcender, in re- | 
enter for ſuch forfeiture, who not. b.1.112. | mainder, or reverter, and what 15 good, what 
176. b.2.76. b.3.$1. ſce tit. Statutes. 11H. 7.| nor. b.3.5 3. b.8.86,87. 


Wher@-a joint writ PFormedon in Diſ- 


Of a felon'of himſelf, and what he forfeits. cender, remainder or reverter,1s maintajnable 
b.1.50. b.g:2.p.110. ſee Corone. b.4.42. \ upon ſeveral eſtates and gifts, or not. b.8.86, 


87,88. . SO. 
Where a Formedon is maintainable upon a 


Of Copyhold, and whit ſhall be, &c. ſee |gift in law, withour a gift indeed. b.1o. 37. 


For land recovercd in value. b. 10.37» 
Where alienation before the Stature of W. 
2.C.1, bars in a Formedon founded upon a 


Where forfeiture of lands or goods is with- | gift before the Statute, or not. b.3.9. b.8.71. 


b.9.132.140» 1 
.For he heir of him to whoſe uſe in fail, 


or felony. b.5.2. P-91. 176/188 it. Corone. b |form of the writ, and Count in it. b.1.47-112. 


137.174. b.6:8. b.q.13+ -; ; 
Of a Copyhold, and the plaint. b.3.8,9. b. 


own defence, or nor. b.$.2.p.91. ſee tit. Co-| 4.22,23, 


Whar iſſue ſhall be taken in Formed on, 


What lands are forfeitable for treaſon. ſee | what nor. b.4.11. : 


Where ſeifin in the donee in tail is not tra- 


Where the writ of FormeSn in diſcender, 


; Of goods waived, and which ſhall be ſaid |ſhall be general, and the Count ſpecial. ſee 


goods waived. fee tit. Waif. ; - |eit. Writ, | 
Of pain, and whar is forfeited by it. ſee tit. | Bar in Formedon by recovery. b.5.2.Pp-32- 
Pain. b.6.7. ſee tit. Aſſurances and Bar. 


Bar in-Formedon-by fines levied. ſee tit, 


ſee Premunire, Fines and Averments. 


Bar in Formedon by warranty, with aſlets. 


Kings Ticence., ſee tit. Fine to the King, ſeetir. Aﬀets, Warranty, and Statutes. W.2. 
By ceiling for two years, &c. ſee rir. Ceſ- | c.I, there, 


Form. * 5, 
Of Audita querela, b.g.2. p.86. ſee tit, Au- 


main.s dita muerela. 


Of the writ of right of advowſon. b. 4.75. 


Crown upon forfeiture of &c. ſee tit. King. | b.$.2. p.102. b.10.136. ſee tit. Advowſon. 


Of the writ of aſfile. b.4.37- b.7.3-24- b.8. 


49. b-3. Epiſt. 


Of writ of debr againſt the Guardian. b.g. 


ation ſhall be foricited to the King, what nor. | 17. b.6.57. ſee tit. Writ. . 


Of writ of debt, by or againſt executors. 


Forfeiture of marriage to the Lord for the | b.8.159. b.g.37. ſee tit. Debr, Executors, and 
heir, who marries without licence, and where | Writ. 


Of the writ of Ceſſavit. b.8.86.118. ſee tit. 


upon Starures, Tender, Refuſal, Ele&ion,and | cefſawr. 


Cf the writ of Appeals. b.4.39-47- (ce tit. 


Appeals, 
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Fozging of Deed?. i Of the writ of conſpiracy. h.c 46, 


Conſpiracy. 
Ot rhe wrir of Covcnanr. þ.5.2.p.8 
ſee tit. Covenant. 


48,49: ſee Darrein prefentment. 


Reſummons, ' 
Form of the writ of Dower. b.7.32 
Dower, 


tit, Right. 
ſee tit. Ffeltione firme. 


45,45» (ce. tit. Eje&ment. of ward. 
Form of writ of eſcheat. b.*.86, 
Eiſcheat. 

Form of the wric of eſtreapment. 
15, ſee Eſtreapment, 


falſe deeds. 


b.8.86. ſee tir, Ward. 
_ Form of raviſhment of ward, b. g, 
ut, Ward. 


$.2,P 127. b.6.90.7 
Action upon Statutes, 

Form of falſe judgment. b.4.33. 
Falſe judgment, 


fee tir, 


18,19, 


Of the writ of Darrcin preſentmcny, b.2 


Form of the writ of Reatrachment and Re 
ſummons. b.7:29, ſee tit, Reattachmen: and 


. ſce tie 


iis 


Form of the writ of right cloſe, b.6, 11, ſee 
Form of the writ of Fje&one firme. b.g.9g, 


Form ot eje&ment of ward, b.1o. 1 30. bit. 


ſee tir, 


b. 5.2.p, 


Form of the writ of forgery of falſe deeds, 
0.5.2. P-61. b.10,103, ſee tit, Of Forgery cf 


Form of weir of right of ward. b.$.2.p.19. 


73. ſce 


Form of the writ of value of marriage. h, 
s. b 9.73. b.1o. 116. (cetit, 


ſee tir, 


t orm of writ of - Mortdanceſtor, b.7.40, 


b.8.129. b.9.55. ſee Mortdanceftor. 
Form of the writ of meſne, b,8,86. 
Meſne. 


ſee tit, 


. Form of writ of Quare Impedit. b.6.49. ſee 


| tit. Quare Impedit. 


Form of the writ of Prote&ions, 
21. 23. ſee tit. Prote&jons, 


b.7.8,9. 


Form of the writ of Q1o minys. b.1.3. b&, 


38. ſee tit, 0 u0 Minus. 
Form of the writ of waſt. b. 4.68, 
I2.45.7 5. b. 6.44. ſee tit. Waſt, 


b. 5.2. P» 


Where a writ original ſhall abate in default 


of form, or not. b.8.157.159. b.9.48. 
ſee tit, Demands, and Writ, and Ame 


b.11.45» 
ndment, 


Where a writ judicial ſhall not abate for de- 


fault of form.b.8.157.159.ſee tit. Amendment, 
Form of the wrir of Scire facins, to execute 
a fine, or have executiongouy of a recovery. 


ſee tit. Scire facias. 


Where a Count ſhall not abate in default 
of form. ſee tit. Count, and Statutes, 36 E.3. 


CI 5s 


- Several forms of Counts, in ſeveral aQions. 
ſee tit. Counts, and in every ſeveral a&ion. 


Where the form of the writ ſhall 


be gene- 


ral, and the Count'ſpecjal. ſee tit, Writ. 
Form of entring pleas. ſee tir. Entring of 


pleas, 


Form to aſſign errors. ſee tit. Errors. 


Plainrs, 


Of plaints 1n aſliſe. ſee tit. Afſiſe and 


_ The order and form to be obſerved in 2 
writ, where ſeveral parcels are deminded. 


ſee tit. Demands. 


The form of a Statute, or Recogniſance. 


ſee tit. Recogniſance. 


The form of warranty of Attorny. ſee tit, 


Warranty of Attorny. 
The form of a fine «0 yo or m 
tit. Fines, 


ore, ce 


The form of warranty fn a fine levied to 


tit. Fines. 


The form of alledging eſpleas, {ce 
pleas. 


Forſpriſe, ſee tit. Exception. 
Foundations. 


ſon to make a foundation of a Chantr 


two or more, or to the huſband and wife. ſee 


tit Eſ- 


Form of pleading. ſee tir. Plerdings. 


Where the Kings grant to a common Per- 


y Hoſpt- 


ral, oF &c. is good, and by what words, 0! 


not. b.4-10%gg8- b.7.25. b.8.21-b 
5-8.tO 16.277 Þ to 35. lee tit..Gran 


King, and Corporation, 


Pn 10.2» ro 
r of the 


Where 


——_— 


The Table. 


Where the Kings grant is ſhfficient to make 


dation and incorporation, and by whar., found, | | 
—_—_— m | : To have wreck of the Sea. ſee tit. Wreck... | 


Where, and what a&ions given by Statures | 


words. b.3-73. b.4-10. b.8.10.1-108.115. to 


121. b.10.29,30,31. 120,121,122,123. ſee tit. ). 


Grant of the King. 

Where, and to what intents and purpoſes 
a corporation and foundation may be by pre- 
ſcription withour the Kings grant. b.4.65.77+ 
b.10.29,30.- ſec tit. Corporation. . | 

Where the King being founder, ſhall have 
a Corody or Penſion of common right. b.g. 
129. b. 10.133. ſee tit. Corody: 

Where a common perſon founder of, &c, 
ſhall have a Corody or Penſion, or not. b.g. 
129. ſce tit. Corody- | 


[ To have treaſure found. ſee tir. Treaſure 


may be maintained within a franchiſe, or nor. 
| ſee Aion upon Stat. 

Where forfeit is of a. Franchiſe, by. not 
uſing or abuſing ir, or &c. ſee it. Forfeiture. 

To have cogniſfance of. pleas, or to hold 
-pleas, and where it; ſhall be. claimed by the 
Kihgs grant, where: by preſcripyan. ſte ut. 
Grant of the King, and Preſcription. - -: © 
| Where the Sheriff ſhall 'be a creſpaſſor by 
lentrivg into aganchiſe upon proces directed 
to him, or nor, ſee tit. Juſtification,” and /Noz 


Where the King ſhall be ſaid founder of an| omittase 


houſe of Religion. b.3.74:75+ b.9.129. ſee tit. 


Corody. | : 
Where acommon perſon ſhall be ſaid foun- 


der,&c. b.3.73,747 5 b-9-129, ſeerit.Corody. 


Where the Kings grant to men not incor- 
porate ſhall be good, and make them ro have 
capacity. ſee tit. Grant of the King, Capaci- 
ty and Corporation. De, 

Where, and by what a&s and accidents a 
corporation and foundation ſhall be diſſolved 
and extinguiſhed, and by what not. ſee Cor- 


Of reſumption of franchiſes and- liberties 
into the Kings hands, ſee tic. Reſumptionand 
; Statute 27 H.8.C.25. 24477 
Where Franchiſe, or &c. ſeiſed into-the 
Kings hands, fhall be replevied. fee tirt;: Re- 
plevy, Forfeit, and Quo-warranto, - 

Where the Kings grant before the tire of 
| memory of franchiſes allowed of later time: 
fhall be ſufficient, and bind the Kibg.-ſce Grant 
of the King, and Trial.' -:.:; ;; + 154 7 

Where a franchiſe may be.claimed by aCor- 


poration. —_— 
ran . 

Tenure in Frankalmoigne, how it ſhall be 
created and made, how it may be altered and 
changed, and-where extinguiſhed. b.3.3. b.7. 
13. bg.1 «6 . : 

Tenure by him that has the eſtate of him 
that holds in Frankalmoigne, and by what (er- 
vices he ſhall hold b.g.123. : 

Where Ceſſavit lies for ceſſing of ſervices, 
of lands held in frankalmoigne. ſee tit.Ceſſarzr. 

Where a Contra formam collationis lies upon 


alienation of lands, given in frankalmoigne, | 


poration, though their pame be changed,and 
| they incorporated by another name. ſect tir. 
Corporarion. | | Hon 
To have Deodands. ſee tir. Deudands.”/ 
Where franchiſes are. extinguiſhed by mat- 
rers and acidents happening of late time, 'and 
by whar. ſee tit. Extinguiſhment. a 
- Where.franchiſes are extinguiſhed by com- 
ing into-the Kings hand and ſciſin, and whar ; 
where, and what not. ſee tit. Extinguiſhmenr. 
Fraudulent gifts. ſee Colluſion; |. 
Freſh-ſuit., 
To take a felon, and have his goods wipon 


and againſt whom. ſce tit. Contra formam col-, jr, and where the appealer ſhall have reſtiru- 


bationis. 
' '  - Frankmarriage- : 
Where, and whar is a gift in frankmarriage, 
and where, and with whar, and by what per- 
ſon. b.10.117. ; ' 
Where a gift in frankmarriage may be,not- 
org anon a remainder limited over,or not. 
IO.I17. 
Where an Habendun repugnant, deſiroys the 
frankmarriage. b.g.14. » | 


Franchiſes. = 

To have the chattels of felons and fugitives, 
&c. and by what words in the Kings grant a 
man ſhall have them, and where by preſcrip- 
tion, or not. b.r.50, b.3.33. b-5-2- p-109. 
b.9.23-25- 29-29,30. b.10.81. ſee Preſcrip- 
£100. 

Where the King ſhall have prerogative, thax 
no Franchiſe or Liberty ſhall cake place againſt 
him. b.1.13.33. b.g.2. p:91,92- fee tit. Ex- 
__ | 


ption. 
Confirmed by Statutes, and what, and how 
thoſe confirmations ſhall avail, and be con-. 
ſirued. b.8.19.21.to 127,128,129. b.5.2-P-62, 


{cient fre 


tion of his goods or no. b.g.2. p.109.111.bi6; 
80. ſee tit. Appeal and -Reftirution, . ' 7/ 

Where upon freſh ſuit, he that lets a priſo- 

ner _ may retake him, and whart is ſutfi- 
ſuir 1n ſuch caſe. b.3.44. 52.92. ſee 
tit. Eſcape. | 7 

Where a man may juſtifie a diſtreſs out of 
the lad held of him becauſe of freſh ſair. ſee 
tir, Diſtreſs, | 7 

Where age ſhall nor be granted in a writ of 
entry, becauſe it was freſhly purchaſed againſt 
the heir of rhe diſleiſox, ſee tit. Ape. 

Of freſh ſuir in poecuatng 2 writ by Jour- 
nies accotints, and what ſhall be accounted 
ſufficient freſh ſuit in ſuch caſe. ſee tir, Jours 
nies Accounts. Tr annie of | 

Of freſh ſuir upon continual claim. ſee tits 
Continual claim, "yg - ; f 

Where nuſance ſhall abate upon freſhly pul: 
ling down,otherwiſe not; and what time ſhall 
be accounted freſhly. ſee tir. Nuſance, 

Of freſh ſuit, ro have goods waifed and 
eſtrayed. ſee t,t. Waife and Eſtray,-&c. 

Of: fugitives, who go over Sea without the 
Kings licence, or with it; but return not upon 


63,64. ſee tir, Confirmation. 

To be diſcharged of marriage by the Lord, 
and of forfeiture of marriage. b.6.7 3. ſee tir. 
AQion upon Statures, and Forfeiture. 

To make a Denizen nor good, nor granta- 
ble by the King. ſee tit. Denizen, and grant 
of the King. 

To makea Juſtice of Peace, or other Juſti- 
ces, 8c. not grantable by the King. fee it. 


his command, and their puniſhment. b.2.17. 
ſee rir. Contempt. 

Cuſtom of London, that if the debtor be fu- 
gitive, he may be arreſted before the day of 
payment, to find berrer ſurety. b.8. 126; ſec 
tit. Cuſtom, and Londou. 


A 


Grant of the King, and Statutes. 27 H 8.C.25. 
a Of Leets, ſee tit, Leets, and Grants of the 
ing. 
To have waife and eſtray. ſee tit. Waife 
and Eſtray. ARE 
To be exempt from Juris. ſee tit. Cuſtom, 
Exemprion, London. | 
. Todeviſe lands within Boroughs, atd Ci- 
ties, ſee tit. Deviſe. 
| To have a Market or Fair. ſee tit. Fairs, 
To be diſcharged of Toll. ſee tir. Toll. 


i] ft . G. 
147 Gaol, and Gaolotz+ | 


| Authority of a Gaolor, and where he ſhall 


be charged for eſcape of a priſoner.,and what 


ſhall be a good bar 1n debt againſt him upon | P 


eſcape. b.3.43,44-52-72. b.g.2:p.86,87,88. b. 
8.142. b.g.68.98. ſee tit, Eſcape and Autho- 
rity. : 
Where a man pardoned ſhall continue in 


To have a Warren. ſee tit. Warren and| priſon, norivichſtanding his charter be allow- 


Forreſts., 


cd, b.6.80, (ce tir, Charter. 


' Cuſtoms, 


b.2.81. b.9.124- 


forfeired ro, the 


Where, and what is negligence in a G.0- 
lor in criminal cauſes. b.7. $. and 7. ſee tit. 
Eſcape. | 

Of: the Marſhalfie, and the whole rnatter 
concerning it. [ce tir. Marſhalfie. 

Where the Gaolor ſhall be charged, and 
anſwer for the a& of his ſervant. ſee tic; 
Charge. _ | = Rae A 

Of Juſtices of Gaol-delivery, and their 


authorny. ſee tit. Juſtices. 


Where a- Gaolor ray retake a priſonet 


- | who eſcapes, or nor. ſee rit, Eſcape-,,. 


: Gavelkind, * 3; 
Cuſtom of Gavyelkind. b. 100.103-159,160% 
bug 25. b.6.22.60. b..86. b.g.133s Ice tits 

Where uſe of Gavelkind land ſhall inſue 
the nature of. the land, and diſcend or remain 
as the land, &c. b.1.101.103. (cc tit. Subp&14 
and Uſes, - RED a 42 

Where the Son inheritable in Gavelkind or 
Borough Engliſh .cannot indow his wife,. Ex 
aſſenſu Patris, or &E.. b.6.12. ſee tit., DOWET, 

om, of Gavelkind, is gove, and 


|. ;; Where Cuſtom, of 
Extinguiſl:ed or. nor, b,4.25. ſee tir-Guſtoms.. 
' WhereGavelkind land is not held by Knight 


Ut, Statutes..." © bat #3 
' Where a_ writ ſhall abate. in the whole or 


ſervice, cill the Statute 31 H.8.c-3, b.g.103-1cc 


| part by the Ac of God. ſee tit. Writ. 


.. Where a writ. ſhall. be purchaſed by Jour- 
nies accounts, the firſt abaging by che ad 0! 


God, or nor. (ee cit. Journies accounts-./.; - 
Where a condition or "Cove |. be 


diſcharged by che a& of God, or. not. { : tit. 


Condition. ' £ P5704 
Where a condition becomes impoſſible, by 
the a& of God, and the conſequence of is. 
ſee tir. Condition. CIO 2 
Where leſlee for years, or &c,ſhll be diſ- 


*L® DB; is 


ow divine, are nor good. ſee tits "Gammon 
W. YET 7 ; 
. . Where @ man fhall have an ation of cref- h 
paſs, and puniſh the mean treſpaſs, without 


re-entry by the a& of God, ſee tit. Treſpals.. 


- 


nth; 
y grand. Serjeanty: 
Land held of the King by grand Serjearity 
| ing by alienation. wichout 
licence, not ſo at this day by the Statute 1 E: 
3-C-12. b.2.81, ſee tir. Allepation wichour li-- 
cence, and Sratures Przrogat.c.7. and 1 E.3- 


_ -, - Gzand 
"Rn EET 


1 c. 12. there, and licence. 


 Wharrelicfhe ſhall pay who holds by grand 
Serjeanty. b.7.33,34+ b.9.124. ſee tit, Relicf, 
and Star. Mag, Chart: 2. | 
Gtants of a common perſon. _ 
_ "Where a grant is ſufficient ro charge tle 
hnd with rent, and by what words ir 1s ſuf- 
ficient, by what nor. b. 6.39 b.8.15g. ſce 
tit. Charge. 

Where by grant of a reverſion, rents and 
ſervices pals, or nor. b.2.68. b.3.2 2,24. b.q+535 
$4+73- b.g.2. P.3.55. b-6.70. bi9.79. {ke tit, * 
Attornmetit. 

Where, and what things appendant, apput-. 
renafic, or incident paſs by the grant bf rhe 
principal in the caſe of a common perſon, 
with the words, with the appurtenances, 
where, and what not. b.1.122. b.2.32. b.1os 
64. ſee tic. Appendant. . 

Of all his lands and tenements, what thirigs 
paſs, whar not. b.4.87. b.7.33,34- b.10.107s 


| b. 11.50. fer tir. Expoſition. , . 


Of all his ( herediramenrs ) what paſſes, 
what nor. b.1.:21.b 3.2,3.8.b.7.33,34+ 
Where by graut of the land, the reyerfion 
aſſes. b.10.107, ; 
All his goods and chattels. what things paſs, 
whar nor. b.8.33. fee tit. Gift, and Franchiſe, 
Where the granr of the leſſor (during the 
term) of the trees, or other things growing, 
1s good, or nor. h.4.62,53. b-11,48.50.81. 


\ (ce tir, Gift, and Woods, 


P Where 


1 he. I able. 


OC RCEEEL-—— ————  — 
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Where the grant of a reverſion or remain- 
der in tai!. during the life of the tenant 1n 
ta1l, 15 yood, or not z, b.2.51. 

Where the grant of the reverſion of one 
tenants there being two or more, or of the 
reverſion of parcel is good, or not ; þ.2.67.b. 
3-28. b.8.79. ſee above. kb 

Where upon a leaſe for the life of theleſor, 
the grant of the reverſion be gocd, or not ; 
b.2.51.61. 

Where a grant of a rent, or 8&c. out of a 
reverſion, or ſuch rhing as lies nor in demean, 
ſhall be good, and- when 1t ſhall be given, or 
not; b.1.62.127,128. 154,155. b 2.35.52. b. 
4-48.53. b.5.2. P. 2.4.7-81 94+ 123, 124+ b.6, 
35. b.11.48. ſee tit. Leaſes, and Reſervation, 
and Remainder, : 

Where a grant in the dis:untive 15 good, 
and who ſhall have ele&tion ; b. 2.37. b. 5.2: 
P- 22440. b.5.36. b, 10.127,128. {ce Annuity, 
Gift, and Demand. + 
' Where the grant of the gardian in ſocage, 


Where the grant of an office by a common 
perſon, is gvod, or not; ſee tit. Grant of the 
King. 9 | 
. "Where a grant is void becauſe without in- 
rendment; ſee tit. Deeds, and above for 1n- 
certainty. ' 

Where a grant ſhall be good without deed, 
and what things paſs without deed, what not ;; 
ſee tir. Deeds, and Corporation,and Licence. 

. Where a grant, feoffment, or &c. is good, 
though the grantee, or thing granted be mil- 
named ; ſee Miſnaming. 7247 

Where a grant .ſhall: be good without the 
proper name of the grantor, ax grantee 5 ſee 
tit, Capacity, and Name. - ; 

Where, and whar thing cannot be granted 
over ; ſee rit. Appendant, Annuity, Aifign:- ; 
ment, and Deputy. ' --. 21:5 

Where grants in the preſent, paſt or time 
to:come ſhall be expounded, and taken one 
for anorher:z ſee tit. Expoſition, | 
Where a grant of a common ſhall be good, 


or for nurture, is good, or nor; b.3.38,39. 

Of the firſt and nexr advowſon of the 
Church of, &c. how to be taken and conſiru- 
ed; b8.144,145. ſeetit. Expoſirion. 

Where the renant of the land may charge 

- the Iand by grant of rent, during his eftate, 
and according to it, and if he vey for more, 
how it ſkall be taken, and conftrued; b.1.75. 
122.139. b.7.23. b. 8.145, fee tit. Extinguiſh- 
ment, and Eſcheat. 

Where grant of a rent, or &c. to begin for 

the _ _— is good, or not; b. 1.154, 
I55. b. 2.55. b:7. 33. be 8:74, 75.95. (cetir. 
Leaſcs, the like. : y {4 

Where a rent granted” out of land, and 
another rhing not manutable,, and upon 
which a diſtreſs cannor be taken fhall be good, 
and how conſtrued ; b. 4. 53. b.'5. 2: ,p.4-b.7. 
23. ſee tit. Reſervation, the like, and above. ' 

Where a grant by him that has two eſtates 
in him at the time of rhe grant, is good, and 
how it ſhall enure, and take effe&; b. 1.42. 
53-ſce tir. Eſtates. | 

By the tenant of his whole eftate, or by: 
him who has two eſtates in him, what paſſes, 
and how much ;, b.1.45,46. b.2.5 1,52.b.3.84. 

Where a grant-of a thing which poſſibly, 
and contingenrly may be, but 15 'not in poſſeſ- 

«ſion of &c. 15 good, or nat ; b.2.30,51.b.4.66. 
b.$.2.P.24, 25-124 b.10.51,52. ; | 

Where recital in a grant is tvaterial, and 
makes'it good, and where void by falſe reci- 
tal 6r miſrecital, or not; b. 1445. b.2.33,34-67- 
b. 3.10.28. b. 4:35-74-+ b. 6.36. b. 10.110, ſee} 
Grant of the King. Ga 

Where grant of the patronand ordinary 1s 
good to charge the Church, and where the 
parſon ſhall hold ir charged ; b:1.147. b. 5.2. 
p.81 ſee tir. Annuity, and Parſon. 

Where a joynt grant of rent, &c. ſhall be- 
come ſeveral- by confirution of Law, and' 
where it is ſevered by the word { Percipien- 
dum,) and where part of the land ſhall be dif- 
charged by words ſubſequent, or not ; ſee b.x. 
84. b.g.2: p. 7, 8. 19. b. 10,106,107, fee tir. 
Deeds, &c. KS 

Where by grant of one thing, another paſſes, 
as incident, implied, or inrended in rhe grant, 
b.4.73-87,88- b.5-2. P.3-55- b 8.79 b. 10.28, 
b.1 1.5 2. ſee above, the beginning. | 

Of rent by tenants incommon, , how to be 
conſirued ; b.g.2. p.7. ſee above. 

Where a.grant is void for the incertainty 
inthe thing granted b.1.155. b.2.67. b.4.55. 
66. b.8.155. ſee tit Deeds. F . 

Where a grant is yoid for the jncerratnty 
in the perſon, or perſons to whom, &c. b. 1. 
85. b.5.2.p.68. b.8.155. ſee tit. Deeds. _ 

Where a grant of a reverſion, or remain- 
der by ſuch names, or of a ſeigniory or par- 
cel of it is void ; b. 2.61. 67. 91. b. 3,4. b.g. 
65. b.5.2. p.124. ſee tit, Afſignment, and Re- 
mainder. h 

Of eſtovers, and how they ſhall be taken; 
b. 4-85. b, 5.2. P- 117-24,25. b.8.47. ſee tir 


and how taken; ſee tit, Common, and Expo- 
fition.* | fs: 2 | 
En as ample manner, and form, or, in the 
beſt manner that may be, or to'the'beſt profic 
of the grantee, and how theſe words ſhall be 
taken, and conſtrued ; ſee tit. Expcſition. ' 
Where a granr of a'thing in abeiance is 
good, or not; ſee tit. Abetance. 
Where a grant:of athing in ſuſpenſe is 
good, or not ; ſee rir.-Suſpenſe, I Wes 
Where a void, or voidable-grant; 'is good 
by confirmation ſee tir. Confirmation. /- - 
Where, and whar thing in a&ion, or right, 
may be granted by a cammon perſon; where, 
and what not ; ſce tir. Thing in ation. _ .. 
Where grants upon conditions are void, 
and how, and when they: ſhall ceaſe, and be 
void'upon conditions ; ſee tir, Conditions. 
"Where grants , or &c. made by lim to 
whoſe uſe, are good, or nor; ſee tir. Uſes. 
Where grants in remainder are good, or 
not's ſee tit. Remainder, and Capacity. 
Where the grant of one ;executor 15 good, 
and binds his companion , and all their 
eſtate, and intereſt ſhall paſs 3 ſee tit, .Exe- 
cutors. : : TY 
All his. ( demean lands ) what pafſes ; ſee 
tir. Expoſition. | £2 570d 03; 
Where a grant; leaſe, or &c. made by a 
Parſon of a Church before induRion is void; 
ſee tit. Encumbent, and ©. Impediz. 

+ Where a Lord by grant, or &c. may alter, 
and change the tenure of his tenant, or not ; 
ſee-rir. Tenure, and Confirmations-. '/-.. 

Where grants of annuities for counſel, ſer- 
vice,” or other confideration are good, and 
how, and when ſuch grants, and annuiries, 
ſhall be determined; 'and ceaſe : ſee tit, .An- 
nuities. are t . 

Where grants, or&c. 
void ; ſee tit. Ideort. : 

Where a grant by, or to a woman cov. 15 
good, or not ; ſee tit. Baron, and Feme, and 
Agreement. Hy 

Grant of a Corody, what grant-1s good, 
what not; ſee tit. Corody. _ 

Where grants to corporations or by them, 
are good, or not; ſee tit, Corporations, 

Where grants before the time of memory 
are good, or nor 5 ſee tit. Trial, and Grant of 
the King. 

Where, and what things may be aſſigned 
over, what not; ſee tit. Athigpnmenr. 

Of grants, and grants #nd renders by fines 
ſee rir, Fines of Lands, . 

Of a grant in Frankmarriage, and what is 
good, whar not 3 ſee tit. Frankmarriage. 

Where a graat of arent, reverſion, or ad- 
vowſon, by tenant in tail, or &c. 1s diſconr, 
or nor; ſee tit. Diſcontin. | 

Where grants made by two who have ſeve- 
ral eſtates, and intereſts are good, and how 


made by Ideots, are 


.| to be conſtrued ; ſee tit. Expoſition. 


Certain rules for the conſtrution of grants; 
b.1.95.100. b-2 24.9547 1475+ big. 81. b.52. Pr 


Common; 


748-56 79. b. 6.36.64 b. 7. 23.b 8. 145+ 152» 


—— 


154. and 94. b.19.28, ſee tit. Deeds 
rendment 3 b.3. 29. b.7.23,24. 
Gzant of the King. 
Where the Kings grant is good hy theſe 
words ( of meer moriton, certain kn 
or of ſpecial graces ) or not; 


3 and En. 


II. Ih ] 
Where the Kings grant madeat the inſtance 


of the party, out of falſe ſuggefiion, cr. falſe 


conſideration, 1s-void, or nor: b. 1-29,30«41, 
43s b. 254+ b. $ 2::P. 93» b. 6.55, b. I0.67.1c0 
ITI1,112,113,114-and 81. b.3'33. 4 
Where the Rings grant is void, for defaulr 
of recital, falſe miſrecital, miſnaming, or gc, 
or nor z b.1-43 45445-50,51-57. b.2.16,17.50, 
54.b 3.10 31.73575.78. b.4.35.b.g.2.P.15.93, 
94.0.6.55456.66, b.7.11.12.b.8.28.55\ 56.167, 
b. 9.47. b:11:4:67.76-fee tit. Statures 348.8, 
Cc 2.18 Eli4(C.2, 43 Eliz.c.1. there of confirms 
tion of Letters Parents, and Grants, &c, 
Where the Kings grant js void to:all intents, 
becauſe he was deceived in his grant, and nor 
appriſed of the law, or grant ; b. 1.2935 43, 
44 45:46:47,48,49, 5O, 51. 53-b. 2.16,19.33, 
34- 54+ Þ-4- 33534435: Þ+ 5-2. P. 94- be 3.73,74. 
78. b.6.29.55,56.66. b.7.12.14. b. 8.55,56.74. 
77.155,166,167. b.g.46,47.b.8. 94.b.10;29.64, 
65-67.112, b.11:4-11.87.90. + 
Where'thie Kings grant is void to all-in- 
tents, becauſe-not in his power togrant, and 
what things. he cannor grant by Letters Pa- 
rents 3 b.4-33,3435- b.g-2. P.28.48.50.51. b, 
6.73. be7.7-25:36,37. b.8.16,17.19-22-55.77, 
125,126. b; 10.113, b.9.97.123. b.11-4-5385, 
89,90. 1 
Where the Kings grant is void, becauſe the 
value of the thing granted is not lurmiſed, and 
ſuggeſted to him}; b.z 33. b.10.81. ſee tir. Sta- 
tutes, 1 H.g. c.6, ſee Above. | | 
Where the Kings warrant is void, becauſe 
no office was found before the grant, and 
where good without office found ; b. I-42. b. 
ZeIOe. b5.2. P.55,56. b.6.5.b.7.11,12.b.8.166. 
b.11.2. ſee tit, Office before Eſcheators, and 


Entry Congeable, TX 1117:1-of 

Where the Kings grant, or a common per- 
ſons, before the time of memory, is not avail- 
able; b.g.34. ſee tic. Trial. willy; 

Where the Kings grant by words general is 
vold for the incertainty, or not, and the ex- 
poſition of them ; b. 3.4. b.4.56.b.7:14.b.8.45, 
46-5556. b. 9.23.29,30447. b« 10.26,27-64,6 5. 
I12,113. b.11-11. Below. 

Where a grant of Charter of pardon of all 
debts, and ands, ſhall extend ro all debts, 
or not ; and what debt is pardoned, what not; 
Þþ.1.50. b.$5.2. p. $6. ſee tit. Charter. 

Where a thing append. incid. or regardant, 
paſſes by the Kings grant of the mannor to 
which, &c. or &c. by the general words (with 
che appurtenances ) and - without. ſpecial 
words, or not; b.1.50. b.3.31. b.g.2, p11 b. 
6.66. b.7.15. b.10.64.65, ſee tit. Statutes, Pre- 
rogatives, Cc 15. there. | -Þ HE 

Where the grant of Franchiſes has (Tot & 
tata qualia) &c. and how thoſe words ſhall 
be taken, and conſtrued ; b.g.23.25,26,2729» 
30. ſee tir.: Relat, 

Where the Kings grant to a common pet- 
ſon,to make a foundation of a Chantry Hoſpl- 
ral, or &c. or to amortiſe lands to it, 15 good, 
and by what words; b. 9.25. b.10.2. t0.5.8+ 
tO 16.27.30. 0.35. Þ. 8. 81. fee tit, Corpora- 
rion, : 
Where the Kings grant of a thing which by 
poſſbiliry he may have is good, or not 3 b-3- 


29. b.g. 2. P63. bd.6.73. b.9.14- 
Where the Kings grant of 
the name of a reverſion is good, and where 
the Kings reverſion will paſs by another 
name, as lands,tenements, or not z b.1-45-51 
b.4.35- b.6.55-55. b.8.55. $7. b 10.63. (ee tits 
Expoſition, for the expoſition of lands, &C- 
and Remainder, 


a reverſion by 


Where 


'c 


The Table. 


ND —— 


Where the Kings or a common perſons | 
prant of an office, 1s good, and where It ought 


ro hive the words (We have conſtirured.&c.), 
and where a grant of an office to the King 1s 
good, Or not; b. 1.51, b. 4.33-b 8. 55, 56, 


. $7.95. b. 9. 44145:45,47+ 99+ 100,1Tol. b. I.) 


* pleas is not good without ſhewing allowance 
' heretofore, &c, and allowance in what Court, 


- 


«47,48. b.7.30. 


-penſe with a ſtatute is nor good withour the 


. 109. b 11.9419, ſee tit. Charter. 


_ .aRion, the King may grant, what not ; b.3.1, 
. 334-59-I1. b.11 $2, ſce tit. Thing in a&ion. 


* Juries is good and allowed, or not; b.8.18. 
. 108. ſee tit, Exempr. 


. fee tit. Inrollmenrs. 


3 4 R, . : | 
Where the Kings grant 1s ſufficient to make | 
a Corporation, and by what words, what not; | 


b.3.73-b.8.1c67,108.115. tO 121. | 


Where the. Kings grant of cogniſance of 


and before whart Juſtices is ſuthctent ; b.g.25, 
26,27,28,29. ſee tit, Preſcription. 

Where the Kings grant to a body not jncor- 
porate nor capable, 1s good, and makes them 
capable, or not ; b.10.27.29,30,31- 

Where the Kings grant of land, or 8c. ro 
a.perſon incapable, is good, or not ; b. 152, 
b.3-73- b.$.2. p56. (ee tit. Capacity. : 

Where the Kirgs grant enures to two 1n- 
rents, and where it hath two intents, whar 
ſhall be taken, and how conſirued ; b.1.46.52. 
b.3.73,74-d.5-2. P.g5. b.7.14- b-8.56.67. bio, 
10.29.67, b.a11.11. ; 

Where a prerogative of the Kings may be 
granted over, and the grantee have it as fully | 
as the King had it, or not ; b.2 44-b.4-5 5.73. 
b.g.2. P. 56. b. 7.25. ſee tit. Prerogative, and | 
Stat. 27 H.8. C-24- : 

Where the Kings grant is void becauſe no 


] 


ad quod damnum was ſued upon ty and vue! 


it needs, or not ; b.10.142. 

Where the Kings grant is good againſt the | 
heir or ſacceſſor, and binds them, though nor | 
the grant, nor letters patents ſpeak for him, 
his heirs or ſucceſſors, or not ; b. 8. 108,109. | 
ſee tit. Heir. 

All his demean lands, what paſſes ; b. 1.46. 
ſee tir. Expoſition. ' 

Where, and what grants of the King ſhall 
ceaſe and determine by his death ; b.1.44,45. 


Where the Kings grant is good, without 
confirmation of his ſucceſſor King, or not; 
b.8.167. ſee tit. Confirmation. 

Where the Kings grant or Charter, to diſ- 


clauſe of Non obſtazte, &c. and where nor 
good, though that clauſe be inſerted ; b. 4,35. 
103. b.7.14. b.g.2. P-37,32. b.8 6.14-29.108, 


. Of a thing in a&ion, and -what thing in 


Where the Kings grant to be exempt of 


: Where the Kings grant is good to be dif- 
charged of the Fifteenth or the colle&ion of 
it 5 b.8.56. ſee tir. Exemption. 

_ Where the Kings grant of a Fair, or Market 
15 good ; ſee tit. Fair, and Marker. 

Where th= Kings grant of Aliens lands 
_ into his hands, 15 good ; ſee tir. Alien 

orn. 

To be diſcharged of Toll, and where, and 
what 15 good ſee tit. Toll. 

Where the Kings void or voidable grant, 
may be made firm, and good, by the Kings 
lerters patents, or A& of Parliament 3 ſee tir. 
Confirmarion. 

By deeds inrolled, where,and when good ; 


Where the Kings grant ſhall nor he avoided 
for nonage ; ſee rit. Age; and Prerogative, 

Where the King grants land without ex- 
preſs terure, how, and by what tenure the 
granrcee ſhall hold ; ſee tit. Tenure, 

Where the King ought to grant land, to he 
held of the chief Lord; ſee tir. Tenure. 

Where the King may grant land, or &c. to 
the Queen his wife ſee tir. Prerogarive, and 


Under whar ſeals, the Kings grants ought 
to be; ſee rir, Seals, : 

Where rhe King ſhall be eſtopped by his 
letters parents of grant, and others alſo ſhall 
be eſtopped by them ſee tit. Eſtoppel. 

Where, and what grant of the King, of 
[deots, Lunaticks, or their lands, and goods, 
is good, or not ; fee tit. Ideots. 

Where and.what grantees of rhe King, ſhall 
have aid of him'; ſee Aid of the King. 

Where writ of dower lies againſt the gran- 
ree, or Committee of the King of ward ; [ce 
cit, Dower. : 

Where a man may make title, and juſtifie 
in ation, as grantee of the King without 
ſhewing the lerrers patents ofthe King, or 
not ; ſee tit. Monſtr. of deeds. 

Where the grantee of the King of a rever- 
ſon, ſhall enter for a: condition broken, or 
not ; ſee tir, Condition, 

The form of pleading the letrers patents of 
the Kings grants ; ſee tir. Pleadings. 

Where the Kings grant is good; becauſe of 
reputation ; ſee tit. Repuration, * ' + | 

Of cogniſance of - plea, or to hold pleas ; 
ſee rir. Cogniſance, ooo? 

Certain rules and dire&ions for; the expo- 
ſition of the grants, and letters Patents of the 
King 3 b.1.43-45-$0. b.3-$. b.g.2»' P50. b. 6. 
13.79. b. 8.45456.74-77.147+ b. 19. 64:05,03 
117. Hlo-L1G. D It.TH. | ' 

Gifts and ſale. ile 

All my goods. and chattels, - what. things 
paſs, what not; b.8.33. 

Of goods to a man abſent good, until diſa- 
greement; b.3.26,29. ſee tit: Agreement, &c. 


Where a gift of goods js good, notwith-| Where 1 
fee tit. Apportionment. 


ſtanding the giver be our of poſſeſſion at the 
time of the gifr, or not ; b:4.66. 

In the disjun&tive, and where good, and 
who to havecle@ion, the donor, or donee; 
b. 2. 37. b. 8. 15 5, ſee tit, Demand, and Ele- 
ion. 

Where void becauſe of incertainty: in the 
thing granted, or the perſon to whom, '&c. 
ſee tit. Grant. | 24 36-3 

Where a gifc or ſale of .trees growing upon 
the land, by cenanr in tail binds che ifſue, and 
ſhall he good after his death, or not; ſee tir. 
Woods. refl of 


is good; ſee tit. Agreement, and Baron and 
Feme, ; 4 
Where a gift of goods by an infant is void, 
weere voidable ; ſee rit. Enfant. 

Where a gift of goods ſhall be void becauſe 
of Covine, to defraud executions, oreredi- 
tors; ſee tit. Collufion. 32 

Where a gift or ſale of trees by.the leſſor 
during the term is good, or not ſee tit. 
Woods. | 

Where an eſtate of franktenement by. gift, 
way be chattelsz ſee tit. Chartels, and Re- 
mainder. . 

Where a bargain and fale of goods, and 
chatrels of other mens by commiſſioners, is 
good ; ſee rit. Commilſioners. 

Where a gifr or ſale of goods diſtreined for 
imercementr, or &c. is good ; ſee tir. Diſtreſs. 

Where a bargain and ſale by the Sheriff, of 
goods and chatrels of other mens,ſhall be good 
upon a writ of execution ſee tit. Execur. 

Of athing in a&1on, or a right where good, 
or not ; ſee tir, Things in a&1on, and Righr, 

Where a gift of goods of a villein 1s good,” 
or not ; ſee tir, Cont. Claim. 

Where a gift ro himſelf is good, or not ; ſee 
tir. Expoſition. 


H. 


Yabcas cozpus, or Co2po2a. 
Where, and in what Courrs the proces 


Aid of che King. 

Where a grant, feoffmenr, or &c. by the 
Queen alone 1s good, ſee rir.King and Queen, 
atd of the King, and Prerogative, 


againſt the Jurors, 1s by Habeas corpora, In 
whar not, ſee tir. Courts. 

Whar return of, the Sheriff is good upon 
Habe xs corpus, or Corp.us cum cauſa, what not z 
'ſee Return of the Sheriff, 


Where a gift of goods to 4 woman covert 


Whar rerurn of the Sheriff 1s good upon 
Venive facias againſt the Jurors, or upon the 
Habeas c6rpora, or Di/tring. (ee tit, Return of 
che Sheriff. 

Where Habeas corpora anew ſhall he award- 
ed againſt the Jurors, & why ; ſee tit. Enqueſt, 

Where, and who ſhall be removed, &c by 


Corpus cum cauſa, or Habeas corpus, who nor; 


ſee tir. Corpus cum Caſa. | 
' Where, and what priſoners removed. by 
Corpus cum cauſa, or Habeas corp, ſhall be re- 

manded back ſee tit. Corpus cum cauſa,; RE- 
moving and Remand. "pri * 
Habcre facias ſeiſinam. oP 
How execution ſhall be made upon a wrir 
of Habere facias ſeiſmnam, and by whar thing 
the Sheriff ſhall pur the party 1 poſeHonz 

b.1-94-97-105- ſee tit. Execution. 


i OiuF 
What return by the-Sheriff 1s good, ypoa 
a writ of Habere faci as ſeifinamn b.5.2.Þ-51. b. 
6.52.. ſee tir, Execution, and Return of the 


Sheriff. [ X 


Hariots. 1320 bib 
What ſhall be ſaid, Heriot cuſtom,.” what 
Heror ſervice, &c. b.8.105+,  .. Ni 
Where, and whart tenanr ſhall pay Hexior,z 
b.8.105, b.1o-5 5,56. ' : * A 7 
What ſhall be good. avowry or cognilance 
for Heriot in Replevy, or Juſtification 1n treſ- 
paſs; b.8.105-Tog. b.l0.55 456 7 
Where ewo Heriors ſtall be paid for one 
ſame land, where:one only was paid before-; - 
b 6.1. b 8.105; «2 : | 
- Where many purchaſe. lands jointly , ng 
H. riots ſhall be till che death of che ſurvivor 
b. 8.10%. : '® 
Where Heriot ſhs]l not be apportioned; 


a4 & pf 


Where Heriot ſhall be exringuiſhed by uni- 
ty of poſicſſon, or not; ſee tix, Extinguiſh- 
ment, ; : 'P 6. TS 


F Heir, | . | 

. Where, and whart chartels, or things per- 
ſonal the heir ſhall have after rhe death of his 
facher 3 bs 2. 93. b. 4. 63+ b+ 7417+ b.8.118+, by 
10-128,-129 b.I11.92. ſee tit. Chattels. - - 

. Where, and whar gcods and chartels, the 
King, Heir, or ſucceſſor ſhall have, and-goc. th 
EXCcutors z -b.9.97.. b. 11-92: tn 8 $1 

"- Where, and what charters of the land- 


heir ſhall have as belonging 40 him ; þ.;1.25 


ſee rir. Charters, and Detinue. 7 
Where. .a man ſhalt be charged indebr; as 
heir to. the anccſtor, and . what perſon ſtall 
be charged, and whart land, ; b. 3.12,13,14» 
b.2.25: ſee tit. Aſſers and execution. _ -: 


_ Bar in debt againſt the heir, where the'ob+ 


ligation, or &c. of his father is ſued and what 
ſhall be good, what nor; b.5.2. p.35. b.'6.47. 


ſee tit. Aﬀets. 


Where an heir ſhall not be chargedin debr, 
nor in a writ of annuity, for the debt of his 
father, if he be not mentioned in the deed; 
b.16. 128. ſee tit, Annuity, and Aﬀets; b:7.9. 

Where a wrir of Formedon, and &c, 
abate becauſe the demand. has not made him+ 
ſelf heir ro him that was laſt ſciſed, nor made 
mention of all thoſe who held che eſtate 3 b.8, 
88. ſee tit. Formedon, | : 

- Where an Audita querela lies for the heir of 
the reconuſor or no; b. 3.12. ſee tit. Audits 
querela, and Contriburion. Ds 

Where reſervation of rent to ancheir, with- 
out any reſervation to; the party himſelf, is 
good; b.2.35. fee Reſervation, _ 

Wherein a man may have an heir during 
his life, or not; b.1.65, b.2.48. b.3-38. b. 5.2, 
P.112. b.6.22. b.8.16 

Where a man ſhall vouch or rebntr the war- 
ranty thar is rot heir, and where he ſhall be 
vouched who 1s not heir, bur becauſe of poſ- 
ſeſſion with the heir ; b. 8.101. ſee ir. Youcher, 
and Rebutter, | | 

Where a man ſhall have Scire fac/as againſt 
the heir, when afſers diſcend to him, aichough 
he had nor aſſets ar the rime of the Forme+ 
don brought z b.8.53-134 {cc tit. S:ire ſaczas, 
and aſſets, 

Where 


' the heir, where he is youched in the ward of 


| Inheritance ſhall be in chattels, ſo that they 


, who Is in by diſcent after recovery againſt 
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Where a man ſhall have an eſtate of inhe-| 


ritance, without the words heirs or ſucceſlors, 
or not; b.1.85,85,89.100.1c3 105: b.4-29- b- 
3-21. b.$.2, P.112- b.6.16,17.27. b. 10.105 7- 
ſee tit. Eſtates. : 

Where a man ſhall not have an eftateof 1n- 
heritance by feoffment,granr,or&c though his 
heirs are mentioned in the deed ; b. 1-43-46. 
66.85,86.104,105-140-I55. b.2,23,24.0.4-29. 
b.s.2. p.113. b.8.23,2427. ſee rir. Eſtates. 

Where an heir ſhall take an eſtare in lands, 
by purchaſe and not by diſcent, and upon 
what manner of limitation ; b. 1.54-61.78.83. 
95.98.137-155156. b.2.36. b.3.61. b.4e15. b. 
6.17. ſee tit, Capacity, avd Remainder. 

Where lands veſted by diſcent or. purchaſe 
jn the heir, ſhall be after deveſted by another, 
who 1s the more near heif or no ; b.1.95-98, 
99.102.137. b.3.61,62, b.7,8. ſee tit. Diſcenr, 
and Veſt, and Deveſt. : 

Where a man ſhall be vouched as heir, in 
his mothers belly ; b.q,8,9. ſee tit. Capacity, 
and Voucher. : 

Where a man ſhall vouch as heir, though 
he be in by purchaſe; b. 1.98.1.6.69. ſee it. 
Voucher. 

Where a writ of debt lies not againſt the 
heir upon the recogniſance of his father ; b. 


«15, | 
; Where the heir ſhall not have the arerages 
Incurred jn-the time of his anceſtors ; ſee rit. 
Arerages, and Sratures 32 H.8. c.37. 

Where, and what lands ſhall be affets, to 
charge the heir for the debt of his father, or 
2 bar tohim in Formedon ; ſee tit. Aſſets. 

Where a man ſhall recover in value againſt 


the heir, rhe lands taken in exchange for the 


ads to him diſcended ; ſee tit, Recovery in 
value. 
Where recovery in value ſhall be againſt 


diverſe ; ſee tit. Recovery in value. 
Where an eſtate in franktenement, or of 


ſhall diſcend to the heir ; ſee tir. Chatrels. 

- Where the heir ſhall be charged upon Co- 
venant made by his anceſtor, and ſhall have 
an aQion of Covenant, upon Covenant made” 
to his anceſtar ; ſee tir. Covenant. 
Nall have his wardſhip 5 fe tc. Ward, and 

e his wardlſhip; (ce tit. Ward, a 
Gardian. kl | "< 
Where a man ſhall have land by diſcent, 
and may enter, or have an ation, although 
the anceſtor was attainted ; ſee ric. Diſcent. 

, Where the entry-of the heir ſhall be con- 
geable by right where title diſcends; fee tit. 
' Where the entry of the heir ſhall be law- 
ful, where the entry of rhe anceſtor was nor ; 
ſce tir. Bntry Congeable. 

Where the entry of the heir upon. diſcent 
to him ſhall be lawful, becauſe of privity of 
blood ; ſee tit. Entry Congeable. 

Where an entry is lawful upon the heir 


the anceſtor; ſee rir. Entry cable. 

Where an heir ſhall have writ by Journies 
accounts ; ſee tir. Journies accounts. 

Where the entry of the heir of the wife js 
cg 1 wk notwithſtanding diſcontinuance by 
the huſband ; ſee tir. Entry Congeable, and 
diſcontinuance, | : 

Appeal by the heir of the death of his 
anceſtor, and who ſhall be ſaid heir to have an 
2ppeal, and who not; ſee tit. Appeals. 

Where a writ of ward ſhall abate by the 
death of the heir, or becauſe he has accom- 
pliſhed his age hanging the writ; ſee tir. 
Writ, and Ward. | 

Where, and whar averment the heir ſhall 
have againſt a fine levied by his anceſt. ſee tir. 
Averment. | 

Where atcornment ſhall be after death of 
the grantor, or grantee, to the heir, or by 
the heir; ſee tir, Artornment, 

' Where an heir ſhall have rent reſerved 


vation to him, or enter for the condition bro- 
ken without expreſs mention made of him 3 
ſee rir. Reſervation, and Condition. 

Where a ſubpena lies, and is maintainable 
againſt the heir of the feoffee to ule : ſee rir. 
Subpena. 


Where, and who ſhall be the heir by com- 


The Sourr-Chriſtianz b.4.19. ſee tit. AR. of, 


clefiaſtical fun&ion, but may be refuſed by 


reddat, lies not of Homage, or Fealty; b.$.2. 
p-8. ſee tit. Ceſſavit. | 


nor Fealty ; b.q.11. b.7.10. b.1031I. 
Leſſee for years ſhall do fealty ; b.3.79. ſee | Hundred 
tit. Copyhold. 


diſtreſs, for Homage, or fealty ; b.4.8. ſee tit. 
Diſtreſs. 


7. b.7.7. 
' Homage done in the right of his wife, how, | tick, who nor; b.4.124-128. 
and when ; b.6.57. 0 | 
Where ſeifin of Homage, and Fealty, 1s ſei- | made by an Ideot, or man of unſound memo- 
ſin 6 other ſervices, and of which ; ſee cir. | ry, is void, or voidableg b.2.58. b.4-124+ b.8. 
Seiſin. 


Where acceptance of Homage, or Fealty, } Entry Congeable, 


mon law, or cuſtom to have aſubpzna upon 
feoffment to uſe ; ſee tit. Subpena. 

Where an heir ſhall nor have Ceſſavit of 
ceſſing in the time of his Father, nor ſhall 
the Aunt, and Neece joyn in a&ion for it; 
ſee tit, Ceſſavit. 

Where the Heir, Aunt, and Neece, ſhall 
have ation for waſt done in the time of the 
anceſtor ; ſeeWaſt. 

Where the heir ſhall have clcRion upon 
grants made to his anceſtor or no ; ſee tir. 
EleRion. 

The form of pleading diſcent, where a 
man conveyes title ro himſelf as heir ; ſee 
Pleadings. | 
The ſeveral ages to be in ward ; ſee tit. 
Ward, and Age. : 

Where the heir ſhall have his age ; ſee tit. 
Age thorough. 

Whart ſhall be ſaid within the ſtatutes, 
32 of H.8.c.1. 34 H.8. cs, of wills, and wards. 

Where,upon vouching one as couſin,& heir, 
he muſt ſhew how coufin ; ſee tir. Couſinage. 

Where iſſue ſhall be taken and joyned, 
whether he be ſon and heir, or no ſuch ſon, 
or &c. arid the form of pleading, and from 
what place the venew ſhall come to try ſuch 
iflues ; ſee tic. Iſſues joyned, and Viſne. 

Form of the writ of debr, againſt the heir, 
and whether ir ſhall be in the Deber, or Det;- 
net ; ſee tir. Debt, and Form. 

How, and when Homage ſhall be made by 
the heir upon livery ſued ; ſee ric. Livery. 


— — —— 


5 nn—————— 

Homage Anceftrel, and Warranty for jt . 
ſee tit. Warranty. ) 

Where, and who ſhall not be compelled to 
do Homage, or fealcy ; ſee tit, Artornmenr 

Quid juris clamat, and per que fervit;e 
how, and when Homage ſhall be done by the 
heir upon livery ſued, and in what manner jr 
ſhall be reſpited ; ſee tir. Livery, 

Hozs de ſon fee. 

Where ( out of his fee ) may be pleadeg in 
replevie, and what perſon, and renant ſhall 
plead ir, what not ; b.g.20.34-ſee tir, Avowry, 

ofteloz. 

Form of the writina&ion againſt an Hoſte. 
lor ; b.8.32,33. ſee tir. Aﬀtion of the caſe. 

Count in action againſt an Hoſtelor ; bg, 
3233. ſee tit. Action of the caſe, 

Bar in a&ion againſt an Hoſtelor, what is 
good, what not; b.32,33. 

Where an Hoſtelor may keep an horſe till 
he be paid for his meat; b. 8.147. wo 

An Hoſtelor js not bound to give vifuals 
to his gueſt without pay ready in his hand ; 
ſeetit. Aion of the cate. 

Where a man may juftifie his entry jnto a 
common Hoſtery, and where he ſhalt be a 
treſpaſſor from the beginning, by matter of 
afrer faG ; ſce tit. Ex poſt facto, and Juſtifi- 


Cation. 
_ Hoſpital. 

Where the Kings grant to a common per- 
ſon to make the foundation of an Hoſpital is 
good, and by what words ; b.4.108. b.7.25. b, 

' 8,21. b.10.2. to «8. t0:16.27., and 3c. to 34. 
ſee tir. Graft of —_ and Foundation, 


Let to Ferme; þ.3-33- _ : 

Not extinguiſhed by the Kings ſeifin ; by, 
25, ſce rir. Extinguiſh. 

Avowry for amerceinents in the Hundred 
Court what is good, what nor ; ſee tit. Amet- 


Co 
How, and by whom herefie was tried, and 
determined by the Common Law, and how 
nqw by the ſtatutes ; b.g.23, ſce tit. Statutes, 
and 2 H.q.C.r5.b.5.2. p58, | 
Where a@ion of the caſe lies not for cal- 
ling a man heretick, but rhe fuir ſhall be in 


the caſe, 
re an heretick is not capable of Ec- 


the Biſhop; b.s.2. p.$8. fee tir. Encumbent, 
and ©, impeait, 
| , and Fealtp. 


The form and manner how Romape, and 
Fealty, are to be done, and when to be done, 
and xendered ; b.4.8. b.7.5. Homage double, 


b, JeTJe 

Who ſhall do Fealty, who-not; b.3.79. b.g. 
IT- b.7.10. b. 10.32. who Homage, who not ; 
b.4.11. b.6.57. b.7.10. 
Where Fealty, or Homage may be done, 
or received by a Baily, Steward, or Attorny, 
or not; b. 9.76, . 
Who ſhalt be compelled to take Homage, 
and who may refuſe ir, bur then ſhall nor af- 
ter have it without requeſt; b.8.75. | 
Where Ceſſavit, nor other Precipe'quod 


Where Corporations cannot make Homage, 


Where Afſliſe of often diſtreſs, lics not for 


Fealty is incident to every tenure 3 b.5.6, 


upon a leaſe for years, or &c. without reſer- | 


bars to claim the land ſee tit. Acceprance. 


| loſſes and da 1 | 
Where diſtreſs exceſſive cannot, may not | Statutes, 13 E.1. of Wincheſt, and 27. E1.c-1% 
be for Homage,or Fealry; b.q.8.ſce tit. Diſtreſs. 


cements. 

Where amercemenr is of an Hundred or 
Town, upon eſcape of a felon; ſee tit. Amer- 
Cements. | 

Who are Judges in Hundred Courts ; ſee 
tit. Suitors. R. 

Where writ of falſe judgment lies upon 
judgment given in the Hundred Court ; ſet 
tit. Falſe judgmenr. | 

Where, and how Franchiſe may be had, to 
have waife, and cftray, chattels of felons, &c. 
within an Hundred; ſee tit. Franchiſe, and 
ſtatutes, x H.4. c.6. 

Where ſuit real, or ſervice toan Hundred 
Court, may be apportion, or not; ſee tit. 
Apportionment, and Extinguiſhment. 

Where ſuir to an Hundred, is extin& by 
purchaſe of the land or of parcel of it; ſee 


tit. Extinguiſhmenr. 
How Huy and Cry t to be purſaed op- 
on robbery done.and ce the hundred tall 


anſwer, and make amends to the party rob- 
bed ; ſee tit. Huy and s 
Where ſuitors to the Hundred Court ſhall 
be amerced, and how; ſee tir. Amercement. 
Within the equity of the ſtature, 1 Hg. £.6- 
ſee tir. Srature, and Grant of the King. 
Husband, and wife, ſee tit. Baron and Fen. 


Huy and Trp. | 
How Huy and Cry ſhall be purſued by the 
Hundred upon robbery done, and where the 


all anſwer the party robbed his 
, ornot; b.'9.6,7. ſee tit 


| 


Ydeots, and Lunatics» 


Who ſhall be faid an Ideot, who a Lunt 


Where a feoffment, grant, releaſe, or &c. 


143-170. b. 10.42. (ce tit, Dum 10 Comp. 4D 


Where 


(F be 


a << 5” = _R-i? © 


'Not to be ignorant of the Common Law of the 
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Where a fine levied by an Ideor, or man| was ignorant that they were ſtolu; ſee tit. 


of unſound memory, or other a& in a Court| Contrag. 
of record ſhall not be avoided, but bind for 


ever; b.2.gFb.4.2. 124,125. b. 10.42. 


The manner of trial or examination of 


Tdeocy ; b.9.31. 


Where the King ſhall have the ward-ſhip ; ] 
and cuſtody of Ideots, and Lunaticks, and of | be excuſed for executing proces, becauſe 1g- 


their lands,and goods, and how, and of what; 

b.4.55.126,127. b-8.170. b.9.31. ſec tit, Pre- 

rogative. 

How the King ſhall come to the poſlefſion 
of Ideots lands, and where he cannot enter, 
but muſt ſue a Scire faczas againſt rhe land- 
renant ; b.4.127-. 

Where a teſtament, or laſt will of an Ideot, 
or a man of unfound memory, 15 not good ; 
ſee tit. Teſtament. 

Where Ideocy, or unſound memory in the 
Sovereign, &c. 1s not material to avoid the 
as and deeds, of a body incorporate ; fcc 
tit. Corporation. : _ 

Where negligence of claim, upon 2 fine 
levied, ſhall nor prejudice infants, or men of 
unſound memories ; ſee tit, Claim. 

He cannot make attorny) ſee tit. Atrorny. 

How a Copyhold eſtate of an Ideot ſhall be 
ordered, and who ſhall have the ward of it; 
b. 4-126 + 6 

Where entry ſhall not be lawful by an 
Ideot, againſt his own feoffmenr, but by his 
heir ; ſee tir. Entry Congeable, 

Where warranty made by an Tdeot, or man 
of unſound memory, is not good ; ſee tir, 
Warranty, 

Where a mans excuſed of Ideocy, becauſe 
of Lunacy ; ſee tir. Corone. 

Where a man ſhall not be adjudged a felon 
of himſelf becauſe of Lunacy ; ſee tir. Corone, 

How office found before an eſcheitor, fhall 
have relation for lands of an Ideot ; ſee tit. 
Office before an Eſcheator. : 

Where attornment by an infant, or man of 
unſound memory, is good ; ſee tit. Attorn- 
ment. 

Ignozance, . 

Double; b. 243. ; 

Where, and ih what caſes, 1ghorarice of law 
excuſes not; where, and who ſhall be excu- 
fed by ignorance of Law; b-1.45. 177. b.2, 
3-26. b.q4-10.82.b.6.54! 

Where, and in what caſes, and who ſhall be 
excuſed for ignorance of fat, and who'not 
> L.45. b.2,3. b.3.65. b 4.18.82. b.g.2.p.113. 

+8.92, , , : 1-45 . £4 

- Where the Judges of the Common Law. 
ought not to- be ignorant of the Civil Law, 
and contr. the Judges of the Civil Law oughr 


Realm; b.4-29. b.5.7.2.p.58. b..7.43,44+ Þ, 8. 
68-135, ſce:tir. Common Law. 
-" Where ignorance of Ads of Parljamentr, 
excuſes not ;_ b.1.45.50. b. 2.26. b. 3.751, b.4. 
75,7079. b.6.12.27.68. b. 8.8.28.137. ſee'tir. 
Parliament;-znd Notice, GG Pen 
Where ignorance which proceeds from 
imbecillity of nature, as lunacy, or unfound- 
neſs of memory; b.1.99. b. 4.42-124.' ſce tit. 
Corone, Continual claim, and Tdeot. 
© Ignorance proceeding from imbecility of 
nature, as Infancy, where' it excuſes, or not z 


ſee rit. Cont. claim, Entry Congeahle, and In- | imply a warranty ; ſee tit. Warranty, and 
fant Counterplea of warranty. © | 


Where'the Kings grant is void becauſe he 


was ignorant of the/law, and not well appri- | in law; b.4.80,81.b.5.2. p.17,18. ſee tit. Co- 
venant. 


ſed; &c. ſee tit. Grant of the King, 
Where ignorance happening from diſtance 


of place, && over' Sea, excuſes, or'not; ſee! thing paſſes as implied, and intended within 
| a 1m — ___- | the grant; b. 4.49. b. 10-28. b.11.52, fee tir, 
"Where ignorance coming from impriſon-| Grants, | 


eir. Utlary;and: Cont.claim. 


ment, excuſes ; .ſee tit. Say. defaulc. Cont. 
Claim, Entry congeable, and Durelſs. 
Where a man ſhall not be charged for da- 


mage done by his dog, becauſe he was igno-| argument or matter of implication is good, or 
rant that he was accuſtomed, &c.' fre tit,! nor; ſee tit. Entendmentr. 


Attion of-the caſe. 


Where contratt in a Market open, changes| another ; ſee tit. Condirion. 


the property of goods, becauſe the buyer 


paſſes by implication ; b.g.49. fee tir. Licence. 


ruines, or not; ſee tit. Conditions. 


norant that the party arreſted was the party 
Impleaded, or the goods attached, his goods 


and Juſtification, 

Where the Maſter or Sovereign ſhall be ex- 
.cuſed for the fa& of his ſervant, becauſe 1gno- 
rantof 1t ; ſee tit. Charge. 

Where aman 1s excuſed for the perfor- 
' mance of an award, becauſe ignorant of the 
[arbitrement ; ſee tir. Arbitrement and Con- 
dition. 

Where the Patron ſhall nor loſe the'preſen- 
tation to his churf becauſe ignorant of the 
voidance, cr not ; ſee Notice. 

Where an executor 15 nr chargeable of his 
own goods, becauſe ignorant of the Plainriffs 
debr, or Teſtators deed ; ſee tir. Executors. 

Where a common perſons grant is void, be- 
cauſe ignorant of the ſtate of rhe thing gran- 
red, & deceived in the recital ; (ee tit. Grants. 

Where the Kings grant 1s void, becauſe 1g- 
norant of the ſtare, and condition of the 
thing granted, and deceived in it; ſee tir. 
Grant of the King. 

Where the Lord or leſſor ſhall not be con- 
cluded by acceprance of the yent, &c. becauſe 
ignorant of the aſſignment of the leaſe or feoft- 
ment of the land ſee tir. Acceptance, and 
Avouwry. 

| Where the Sheriff, or- Gailor are excuſed} 
for the eſcape of a priſoner, ip execution, 
becauſe ignorant, &c. ſee ii*- Authority, and 
eſcape. 

Where a man ſhall not be (ciſed to the firſt 
uſe upon a feoftment ro him made, by the 
ancient feoffees, becauſe ignorant of the firſt; 
uſe ; ſee tit. Uſes, and Subpena. 

Where the Judges of one Court, ought not! 
to be ipmotitic of the cuſtoms of other Courts; 
ſee rit. Courts, | 

Where a man ſhall be excuſed, &c. becauſe 
ignorant of the death, of a ſtranger, by whom 
he claims an eftate; fee tit. Notice. 

Where the obligor 1s excuſed of perfor- 
mance of the condition, becauſe of the mart- 
ter of ir, and where he is not bound to per- 
form,irt withour notice. 

Imparlance, ſce tit. Emparlance. 
Implicative, and implied. 

Every exchange imphes a warranty ; b. 4. 
121. ſee tit. Exchange, and counterplea-of 
warranty, 

Every exchange implies a condition in 
Law ; þ.4-121. ſee tit. Condition. 

Where, and what words conditional im- 
ply a reentry without expreſſing it; b.1.104. 
(ce tit. Condirion. | 

Where a reverſion implies a warranty ; b. 
4-81. ſee tir. Counterplea of warranty. 

Where homage anceſirel implies warranty; 
b. 3.14. b.6.12,13. b.7.12. b.8.75. ſee tit.Coun- 
terplea of warrant, and warranty. | 
Where the: words ( given, and granted ) 


Where, and*what words imply a Covenant 


Where by grant of one thing, another 


Where, and whar words in grants, gifts» 
&c. imply aM import an eſtate of -inheri*® 


Where amman ſhall be excuſed of a forfei- | tance without che words heirs, or ſucceſſors 3 
ture of an oblication indorſed with a condi-jfee rit. Eftates. 
tion to repair houſes, becaſue ignorant of the 


Where and what words 1n a Teſtament im- 
ply, and import an eftare in fee, whar an 


Where the Sheriff, or other Officer, ſhall |eſtare in tail, which for life; ſee tir. Deviſe. 


Where a writ,and Endicement are good by 
implication ; ſee,tit, Writ, and Enditement, 
Where a Count, or plaint is good by impli- 


or nor; ſee tit. Difleiſ. Falſe Impriſonmenr, |cation and intendment ; ſee tir, Count, and 


Plainr. . : 
Whene a bar is good by implication, and 
intendment, ſee tit. Bar, and Entendmenr. 
Where avowry 15 good by implication, and 
incendment z ſce rit. Avowry and Entend- 
ment. 5 
Where verdi& is good by implication and 
intendment; ſee tit. Implication , and En- 
cendment. 7 
Expoſition of lands, tenements, and here- 
ditamenrs, and what things are implied un- 
der them ; ſee tir. Condition. 


life, livery is implied ; ſee tir. Pleadings, 
' Impoſſible, and Jrtpoſſibility-. | 
Where, and what is a condition impoſhble, 
and where an obligation indoried wich ſuch a 
condition is good, and the condition void 3 
ſee Conditions. | 
Where an obligation ſhall be diſchar 
becauſe the congirion-is become impoſſible 


by a& of daw, Gd, or 'the parties ; (ce tir. 
Conditions, ; 


IJmpziſlonment. : 
What Courts have power, to impoſe fine, 


and 1mpriſonmenr, what not; b. $.27,28; b. . 


$.38,39,40. 59,60.120. b.10.103. b-11.43,44+ 
ſee tit. Fine to the King. | | 
Where ajuror ſhall be impriſoned ; 5.8.4. 
b-11. 43. ſee tit. Fine to the King. "EA 


ed, or not ; b.g.72. b.11.61,62. 

Where impriſonment fſhall,be Gf the diſ- 
ſeiſor, with or withour force; b. 11.43: fee 
tit. Fine to the King, © 4 w1'7L 
Where impriſonment ſhall be of the plain- 


\riff or def. in Atraint ; b.8. 60. ſee tir.Attaitits 


Where he that is received in Atraint, 'and 
maintains the yerdi&- of the 12 tro be true, 
ſhall nor be unpriſoned'; b.8.60. 

Where impriſonment is 1n a writ of raviſh- 
ment of ward, af of whom, and how long z 
b. 9.72,73,74 ſee tit. Stattites 3 W. 2. C. 35» 
and Judgfhenr. os Dt 
Where a mat} ſhall & imprifoned for hun- 
ting in Forreſts; b.g.72.74. fee tir. Forreſts. 
Where impriſonment ſhall be upon execu- 
tions, and of whom, and of*whom not ; b.3. 
12-b. 5.2. p- 8.88.90. b.8. 141,142. b. 1143. 
ſee tir, Execution, and-Exigent, _ FF 
Where a deed fhall be avoided by dureſs 
of impriſonment 3 ſee tie. Dureſs. - 

Of falſe impriſonment, and where, and 
againſt whom-this aRion lies, and the bar in 
it; ſee Fal& impriſonmenr. CL, 
Where impriſonment ſhall be of the plain- 
riff, of defendant in a writ of treſpaſsz b.q. 
104. b. 8.38.59. b. 9.72, ſee tit, Fine to the 


King. 
Where the defendant ſhall be impriſoned 


in a writ of difceir, or not; b. 8.49. ſee tit. 


Fine to the King 


Where there ſhall be impriſonment and fine 
ro the King, in forcible entry ; ſee tir. Forci- 
ble entry. | | 

Where impriſonn#nc ſhall be in Eje/f50xe 


Where by licence to do one thing, another 


firme ;, ſee tit. Ejeftione firms. 


Where impriſonment ſhall be in a writ of 


reſcue 3 ſee rir. Fine to'the King, and Reſcue- 


Where impriſonment ſhall be in a writ of 


recaption, or not; fee tit. Fine to the King, 


Where an inditement which conſiſts upon| and Recaprion 


Where a condition to do one thing,implies 


What things are implied in eyery arbitre- 


1 


ment ; ſee tit. Arbitrement, 


Where impriſonment ſhall be of him that 


15 convit of rediflſeifin ; ſe ric. Redifleifin. 


Where impriſonment ſhall be, for con- 


tempts ; ſcerir. Contemprs, 


Q Where 


Where impleading a feoffment, or leafe for 


Where a womatf Covert ſhall be imprifon- | 
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Where the plaintiff in appeal ſhall be im- 
priſoned ; fee tit. Appeal ® _ 

Where a man ſhall be impriſoned in a&ton 
uporſtatures ; ſee tir. Action upon ſtatutes, 
and ſtatures Marlb. c.4.15  _ 

Where the Sheriff ſhall be impriſoned for 
amercement 3 ſee tir amercement. 

Where impriſonment ſhall be 1n Quo war- 
ranto; ſee Fine to the King, and Qu9 war- 
rants. 

Of impriſonment by a Conſtable , and 
where he ,may juſtifie it, &c, ſee tit. Falſe 
impriſonment, and Authority. « 

Of impriſonment by Juſtices of Peace, and 
where they may juſtifie it, &c. ſee tit. Falſe 
impriſonment, and Peace. - 

Where a mag ſhall be impriſoned for 
double vexation by ſeveral ſuits in ſeveral 
Courrs ; ſce tit. Contempt. : 

Where a man ſhall be impriſoned for bind- 
ing a man not to uſe his trade, or art ; ſce 
Condition. ; 

Where Juſtices of Peace, or other Commil- 
fioners ſhall be impriſoned ; fee Commuilſio- 
ners. 

Perpetual, and for what offence; b.s.15- 

Where a man ſhall be impriſoned for ſung 
to Kome, and diſturbance, by Bulls of Rome; 
b.g.15. ſee tit. Premunire. c 

By the Sheriff of offendors upon the writ 
of eſtreapment ; ſee tir. Eſtreapment. 

Where tne King cannot _—_— the 1mpri- 
fonment of him that is con of guurder 1n 
Appeals ; ſee tit. Grant of the King, and b. 5 

+2o Pc Os A 
- Where bilaws to impriſon men for not 
paying taxes, are not good, 8c. ſee tit.Bilaws, 

For libelling ; ſee tit. Libel. | 

The King may pardon impriſonment, or 
other- corporal puniſhment, upon forgery of 
him who is cony1& in the Scar-chamber ; ſee 
tit, Forgery. . 
| -—______ Incertainty. a 
' Where'a gift, grant, or &c. in the d1sjun- 
Qive is 2vod, Hotwithſtanding the incerrain- 
ty; b 2.37. b. 5.2. p.22.40- b. 6.35. b. 8.155: 
b. 10.127.128. ſee tits Annuity, Gifr, Condi- 
tion, and Derhand, + - : 

' Where a deed is void for incertainty, and 
falſe intendment ; b. 1.25. b. 5.2, 'P-121> b. 8. 
56. 157+ b. 9. 47. ſee tit. Deeds, and obliga- 
tions. ' = 

.Where the grant. of theSeverſion of one 
renant, where there are two, or of parcel 
of &c. is good, notwithſtanding the incer- 
tainty, or not 3 b,2.674b.3.28. b.8.79- lee tit. 
Grant. gf -- | 

Where a grant, or leaſe for years to begin 
in-the time futufe, upon incerrainty of time 
is good, and how ir ſhall begin ; ſee tit.Grant,? 


and Leaſes. | 


Where the Kings grant by general words is 
void for the incertainty ; ſee tit- Grant of the 
King. , FE: 8G > . 

.. Where a Count incertain ſhall be good,and 
ſupplied by inrendment ; ſee rit. Count.  - 

Where an inditement ſhall be void becauſe 
of incertainty.; ſee tit. Enditement.. * 

Where an eſtate upon incertainty until cer- 
tain monies are paid 1s good ; ſee Eſtates. 

* Whar;cſtate rhe grancee, or &c: ſhall have 
up9n 2 grant generally. without: limiting any 
eſtate m certain ; ſee tit. Eſtates. —_ 

Where a fine ſhall be void for the incer- 
tainty, and where a fine incertain ſhall not be 
accepred ; ſee Fines and Miſnaming. | 

. Where an office founÞ before an eſcheator, 
1s good, notwithſtanding the incertainty ; ſee 


\ it. Office before, &c. 


 Wherethe incertain rerurn of the Sheriff is 
good ;, ſee tir. Return of the Sheriff. 

-Where'a verdi& incertain is good, or not ; 
ſee tir. Verdids. os 

.. Where a. remainder which depends upon 
contingency incertain. ſhall be good, or not ; 
(ce tit. Remainder, TiG 

Of ele&fons upon grants incertain, who 

ſhall have them, who not z ſee tit, Ele&ions. 


* Incident. | 

Corody incident to the foundation and Pa- 
rronage of an Abby, Priory, ord&c. b, 10.64. 
ſee Corody, and Appendant. 

Where, and what ſervices are incident one 
tro another, and where one paſles by grantor 
recovery of another ; b. 48,9. b.9.33-35. b. 
I0.127. ſeetit. Avowry, Seifin, and Homage. 

Fealty incident ro every tenure ; b. 6.6,7. 
b.7.7. ſee tit. Homage. 

Renr, and ſervices incident to a reverſion 
and pals by the grant of it ; b. 2.68. b. 3.22. 
24. b. 4.53354» b« 542, P- 3:55 b. 6.70. (ee tit, 
Grants. . 

Where by grant of one thing, other things 
paſs as Incident, &c. b.4.49. b.10.28. b.11.52. 
ſee tit. Grants. 

Where one office may be appendant to 
another, and which, or not; (ce tir. Append. 

Where by the Kings grant of one thing, 
other things as appendafſts or incidents pals 
by general words without mentioning of 
them ; ſee tit. Grant of the Ring. : 

Court of Pipowders incideart to a Fair or 
or Market ſee tir. Fairs. 

Where, and what things incident to others 
cannot be ſevered , nor diſappend. by any 
means.; ſee tir. Appendant, and Releaſes, 

_ Court Baron is incident to a mannor z ſee 
tit, Mannor. 
Inditements, (ſee Enditements, 
IJndicavit. PE 

For whom, and againſt whom it lies, and 
the writ; b.s 2. p.102. b.10.136. fee tit. Ad- 
yowſon, and ſtatutes z W, c.s. there, and Art. 
Cler. 9 E.2. C2. 

Infant, ſee tit. Enfant. 
| Infozmations. : 

Upon intrufion' upon the Kings , or his 
Commitrees poſſeſſion, the form of them and 
in what Courts, and the bars in them; b.1. 
16.26, b. 3.79. b. 4:58. b. $2. P+. $2:93- b.6. 
2I- b.7.30,31. ſee tit. 20 minus, and Intru- 
fion. | 

ore tenus, and where good,and the party to 
anſwer; b.g,2.p.125. 7 

Upon the ſtature i of uſury, -and-**7hat is 
good, what nor ; b. 11.58. ſee tit. Aion up- 
on ſtatutes, and uſury. Ih | 

. In the Court of Exchequer ; b. 1.16.26. b, 
3+ 7, 4 b. 542. P« $2493-Þ. 6.21. b. 7.30,31-b. 
I. 58. - | 

in the Court of wards; b 1.175. 

The form. and - manner of- replication by 
the Kings attorny upon information ; b.s.21. 
b.8.11-29. b.11.65,66, 

Where informations are-not diſcontinued 
by demiſe of. the King ; b. 9.30,31. ſee tit. 
Statutes 3 x E.6.c.9. there. Dy 

Upon the ſtatute of maintenance, and buy- 
ing of titles; b. 75.30,31. ſee tit. Statutes z 32 
H.8. C.9. | 

- Where information exhibited in - the time 
of one King, ſhall. ſtand inthe time of ano- 
ther ; ſee tir. Enditements. 

of informations, and a&ions popular up- 
on ſtatutes, and bars in them ; ſee -tit, ARi- 
ons popular. ve 
Where information incertain ſhall be good 
by intendment,. or not; ſee tit, Entendment. 
Where Scire facias, ſhall be awarded upon 
information or ſuggeſtion to the Court; ſee 
tir. Suggeſtion, and Stire facias. 

Statutes made againſt. the abuſes of infor- 
mers, and the expoficjion- of them; 18 Zliz, 
C5. 27 Eliz, C.1o. 29 ElL.C.lq. b 6.19.29. 

Upon the ſtatutes of Recuſants ; b. 1T. $6. 
to 66, ſee Recuſants, 

- Inholders, ſee Hoſtelors. 
nrolments. 

What Courts have power to: inrol deeds, 
what nor;. b.1.5.7.31-108.116-173. b.2,10,11. 
50+ d.4:6 8.70. b.g.2. P69-113s 

Whereieſtoppel is by enrolment of a deed, 
and ro what perſons; b.4.741. b 10.43. 
Where a deed inrolled ſhall bind a woman 


Covert, or not; b, 10.43. 


Where a man ſhall have.benefit of inrol. 
ment of a deed, and the jnrolling ſhall avail 
him as much as the deed it (elf, or nor; þ. 5 
2. P: 53» ; V 
Where a feoffment, grant, or &c. made to 
the King, or by him by deed inrolled js good 
and when to be inrolled ; b.3.29. ; 
Where a grant, or &c. made to the King,or 
by him, without a deed inrolled, ſhall be 
good, or not ; b.2.70.15-50.52. b.7.12.h,rx 
665,67. ſee tit. King - 
Of inrolling, of bargains and ſales, accorg. 
Ing to the flatute 27 H.8.c.16. and the expoji. 
tion of this ſtatute, and which ſhall be con. 
ſtrued - be 96-2" and ſales within this ſta. 
tute; b.8.35.45. b.q+71.b. 7,40, b. 8.6.93,04, 
b.9.106. Cd. if 708 

The form of pleading inrolments of deeds 
and of rhe ſtature of inrolment, and what 
pleading 15s good, what not ; b. 1. $5.79.21.1c8. 
115.b.2.10,11,b.4.58.b.8.6, ſee tit. Pleadings, 

When a deed 1s inrolled, how and to what 
kime ir ſhall have relation ; b.2.54. b.3.25,b, 
4-7 I. b.g.2. p.1. ſee tit. Relation. 

Where a reverſion or ſeigniory paſſes by 
bargain, and inrolled without atrornment; 
ſee tit. Attornment. 

Where a reſervation of rent ſhall be good 
upon bargain and ſale, ſee tir. Reſervation, 

How the fix months ſhall be accounted up. 
on the ſtatutes of inrolment ; ſee cit. Compy- 
tation. _ 

Where upon . convetance by bargain and 
ſale 5 and another convelance together , as 
feoffment, or fine, it ſhall be in the purchaſers 
eleRion by which of them he. will claim ; ſee 
tit. Ele&ion. 

* Inftance, and inſtant. 

Definition of an inſtant, and the expoſiti- 
on-of things depending upon an inſtant of 
rime 3 b.1.76.174- b. 2.35, 36+ b.q.71,72.b.g.2, 
P15. b.6.33. b.9.137,138. b.10.49,67, 144+ b- 
3. 72, | 

Where the purchaſer may have cle&ionup- 


timeþy which he will claim ;| ſee tit, Ele&ion. 
Intruſlton., " 

Where, and what. entry-upon the Kings 
poſſeſſion ſhall be ſaid intruſion, 'what not 3 
b.2.52. b.8.172. b. 4.58. b.g.139, ſee tit. Intor- 
mation, Mo, 

Of informations; of intruſions, and in what 
Courts, they ſhall be made, and barsin them;, 
ſce tit. Information, - EP ff 

Fofm of the writ, and Count of intruſion 
of ward ( marriage nor-ſatigfied, ) and bar in 
it; ſee tit, Aion upon ſtatutes, - 74:2 

Writ of intruſion lies-not; after death of 
renant in tail after poſſaſhon ; 'b.,11:80 -// 

PC Joyning in action. _| 

Where the huſband and wife, ſhall joinin a 
writ of Covenant; b.s, 2, p.16-18. ſee tit Bt- 
ron and Feme. nd nn, 

Wherethe huſband and-wiſe ſhall joig in 2 
2 Impedit; b.$.2. p.$7.97. ſce tit, Baron and 

Eme.. : . \ 


| Wherethe huſband and wife ſhall join 104 
writ of falſe impriſonment ; b.$+2. P- 59. {ce 
tit. Baron and Feme. 2s 

Where the huſband and wife ſhall be jointly 
ſued for waſt done ; b. 5.2. Þ. 75-115 (ce tile 
Baron and Feme. 


ly ſued in an a&ion of-debe, - or &c-- upon the 
arutes of recuſants, for forfeitures given by 
the ſtatutes ; b. 11.62. ſeerir, Baron and Feme- 
Where the huſband and wife ſhall jo10 in 
debt upon. a,bond. or &c- b.10, 10%, | 
Where the huſband and wife ſhall be ſued 
jointly in a writ of raviſhment of ward, or 
&c. b.9.72. + - <4 & 
Where the huſband and wife ſhall be ſucd 
jointly for treſpaſs done by them jointly, Or 
by one alone; ; 'b. 9.72. bh 
Where the huſband and wife ſhall be joint- 
ly ſued by the writ of &ſtreapment 3 b.5-2P- 
115. ſee tit, Baron and Feme, - 


Where 


on aſſurances which conſiſt upon an inſtant of - 


Where the huſband and wife ſhall be joint- : 
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Where a man may jointly appeal againſt 
the principal and acceſlary; b. 4.47. ce tit. 
Appeals, os Es 

Where two ſhall join 1n attaint or be joint- 
ly ſued ; b.6.25. b.11.43. ſeerir, Artaint. 

Where two ſhall join in a writ of Error; 
b.6.25., : 

Where two or more ſhall join in Audzta 
querela;z b.6425. = 

Where the Aunt and Neece ſhall join in 
Ceſſavit, or not; b 8.118. ſee tit. Ceſſavr. 

Where a&ion of debt may be againſt one 
obligor, or not, bur debr muſt be jointly 
againſt both ; b.g.5 3. ſee Obligation. 

Where two ſhall join 1n a writ of Dun fut 
Infra etatem, or not z b, 8.43. fee Dun fuit 
infra etatenc. —_—- 

Where two ſhall join 1Formedon in diſ- 
cender; b.8.87. ſee tit, Formefſon. 

Where the Aunt and Neece ſhall join in 
agions, in what, and what not ; b.8.87.118. 

Where two ſhall not join in a&1on upon a 
joint grant, but ſhall ſue their a&on ſeveral- 
ly, becauſe the law makes ſeveral grants ; b, 


! 
( 
1 


5-2. p-8. ſee tit. Grants, and Charge. 
Where one tenant in common ſhall have an ' 

action bf waſt againſt his companion; b.1s. 

49. ſee tit. Waſt, and ſtatutes. W.2. c.22, 

Where cenant for life, and he that has the 
inherirance ſhall join in a writ of right ; b.5.2. 
P-40. ſee tit. Right. 

Where jointenants ſhall got join in an a&i- 
on ; b.$g.2. P.40. 

Where ſeveral heirs ſhall be jointly ſued, 
and charged with the anceſtors debt; b.2.25. 
b. 3.12,13,14. ſee tit. Charge, and Heir. 

Where divers cauſes of a&ton or ſeveral 
wrongs, or things of ſeveral natures, may be 
joined in one writ, and good, or not; b.8. 
47,48. 86,87. ſee tit. Writ, 

Where the King, and a common perſon 
ſhall join in an a&ion,where nor ; ſee tir. A1- 
on popular, Ififormation, and Prerogative. | 

Where an Abbot, Prior, and Monk ſhall 
join in a&ion, and where they ſhall be jointly 
ſued, and where the Monk ſhall ſue wirhour 
his Soveraign, or be ſolely ſued ; ſee tit, Ab- | 
bor, and Prior. 24 

Where an . executor ſhall ſue, or be ſued. 


alone, without his companion, and where an 


w” 


EXeEcutor, and executor of an executor ſhall ' 
Join in a&ion ; ſee tit. Executors, | 
Where a man ſhall have one joint writ of 
things in ſeveral Counties, or not; ſee tir. ! 
Writ, and Afliſe. | 
- Where a man cannot haye one writ of 
Ceſſavit upon ſeveral tenures {ſee tir. Ceſſavit. 
.* Where ſeverance ſhall be in a&ion brought 
by two, where one will not proſecute, ſee 
tt, Severance. | 
Where two join in an a&ion, non-ſuit of 
We, 15 non-ſuit of both, or not; ſee tit. Non- 
uit. + = = 
Where two join 1n a&ion, the releaſe of 
ene, ſhall be the releaſe of all, and bar his 
companions, or not ; ſee tit. Jointenants, and 
Releaſes, ; | 


Joining in Fid. 

By the Leſlor,. and Leffee, and where, or 
Bot 5 b.4.6. b.9.20,21. 

By the meſne to the tenant, and where, or 
not; b.g9.22,23. 

Where joining in aid by the lefſor to the 
leſſee, or meſne ro the tenant ſhall be freely 
withour proceſs ; b.4.61. b.9.20,21,22. 

_ What pleas are to be pleaded after joining 
inaid;; b.g.22,23. fee ir. Aid. | 
Join=tenants, and-Tenants in common, 

Where many” ſhall be ſaid join-renanrs, by 
feoffmenr, grant, or gift, and by deed or with- 
out, and: by what words in. a deed, and by 
whar manner of lim'ration, and by what'nor ;, 
b.3-26.29. b.1.85.101. b.g.2. p.8, b.10.g0. ſee 
tit. Feoffmenr. 

. By teſtaments, and deviſe, and by what 
manner of limication,-by what nor ; b, 3.39. 
lee tir, Deviſe, and Teſtament, 


| ment; $.6.12,13. ſcetit. Judgment. 


" By fine in fee-ſimple it cannot bez be3.84. 
b.2.74- b.5.2.P.38. ſee tit. Fines. 

Where men are tenants in common by 
grant, feoffmenr, or &C. b. 2.62, b. 3+ 39. b. 


Where joir»tenants are for life and ſeyeral 
inhericances,; b. 1.84. be 3.37. b. 3-2. P-3-8. b. 
IO. 59s 

Where jointenants are, and yet they took 
their eſtates at ſeveral times ; b.-I. 100, 101. 
ſee tit. Capacity, and Baron Feme, 

Where the huſband and wife ſhall be join- 
tenants, and where by intireties, where by 
moitiesz b. 1.78.101. b.2.68. b. 3.5-14.25-30. 
b.8.72,73-171, ſce tit. Baron and Feme. 

Wherez-and by whar a&s join-tenure 1s (e- 
vered, by what not ; b.1.96.128. b.2,60,61. b. 
3-3:43520» b.4.62,63.73. b.6.12,13-b.8.43 $42: 

> 42 
4 Where rent reſerved upon a leaſe made by 
one join-tenant, ſhall not go to his compani- 
on; b.1.96. 

Where join-tenants are for life, and the fee 
in one of them, and how, and when ir is exe- 
cuted ; b.2.60,61.74- b. 3.34. by 2. P3840. 
b.8.163. b.g.126, (eetit.Eſtates, Ward, Sczre 
facias, and Morrdanceſtor, 

Where a releaſe by one join-tenant, tenant 
in common or copercenor, to the companion, 
is good, or not; b.6.98,79. b.8.63. 

Where a join-renant ſhall hold charged with 
rent granted by his companion, after releaſe 
made to them hy.the grantor ; b.6.78,79. 

Where a join-renanr ſhall be ſubje& to ecxe- 
cution by Eleg:t, for his companions debt, af- 
ter his releaſe to him; b.6-53,79. 

Where a releale ro two join«enants, or te- 
nants in common , extinguiſhes all a&tons 
which he had againſt them jointly, and ſeye- 
rally, and releaſe to one exringuiſhes all a&i- 
ons which he had againſt him, and the reſt ;/ 
b.$-2. P.7+56. ſee tit Releaſes, and Charrer. 

Where the releaſe of one join-tenant, or 
tenant 1n common, bars his companion , and 
extinguiſhes his righr, or nor; b. 2.68. b..2. 
P.97+ b.6.25.78. ſee rit. Executors, 

Where warranty made to two join-tenants, 
is gone by difſeifin, made by one to another, 
or by their partition, or not; b. 1.122.128. b, 
6.12. b.$.75. ſee tit. Warranty. | 

Where warranty made to'two join-tenants, 
ſhall enure as ſeveral warranties ; b..2. p.19. 
ſee tit. Expoſition. 

Where tw6 tenants in common join in a 
grant of rent; how it ſhall be conſtrued ; b.s. 
2. Pe7- gs P 

Nie by one join-tetiant againſt another, 
form of the writ, and manner of the judge- 


FL 


_ Of joining 'tn' ation by cr againſt join-te- 
nants, and tenants in common; ſee tir, Join- 
ing in a&tion. 9 W x 0012, 

Where a releaſe, ' or confirmation made to 
one join-renant; tenant in common, or coper- 
cenor by a ſtranger who has right, enures to 
all, or no; ſee tir. Releaſes, and Confirmarton. 

Where a deviſe by a join-tenant Is void ; 
ſee tir, Deviſe. 

OF partition betwixt join-rennrs, tenants 
in common, or parcenors, and where good 
without deed, or not; ſee rit. Partition. 

Where a man may be join-tenant with the 
King, ornot; ſee tit. Prerogative. 

Where the- join-tenant who ſurvives ſhall 
have rhe arerages of rent incurred in the 
others rime, or not; (ee tir, Arerages. / 

Where, and whartthings of joint- purchaſe, 
or which came to the wife during the Cover- 
ture, ſhall the wife have after the death of 
her huſband', or. not; ſee tit. Baron and 
Feme. 

Where the wife after divorce, ſhall have 
the lands, or &c. given jointly ro them, or 
nor ; ſee tit. Baron and Feme. 

Where non-ſuit of -one join-tenant, plain- 
tiff in an a&lon, is the non-ſuir of both, 


Where the default of one join-tenant 1s 
che default of all, or nor ; ſee tir. Defaulr. 
Where grant of the reverſion of thar joins 
tenant who has the fee, upon leaſe ro rwo, 
and the fee to one, be nor good) ſee tits 
Grant. b.3.6I. ; 
Where upon alienation made by two in 
fants join tenants, the ſurvivor ſhall have the 
writ of Dun fuit Bice 2tatem, for the whole of 
not; ſee tit. Dum fuit infra etatem. | 
Of contribution betwixc renants 1n common, 
join-renanrs, and parcenors for ſuit ro Court; 
wiiere one has done all; ſee tit. Stat. Marlb; 
c,g.and Contrybution, ; 
Where mafly purchaſe jointly no Hariot 
ſhall be, till afcer che death of the furvivet 3 
ſee tit. Hariot. *» 
Where execution ſhall be only againſt the 
ſurviving join-renant, or nor ; {ce tir, Execus 
tion, and Recovery in value. 3-97 hoo 
Where upon execution awarded againſt 
rwo jointly, the Sheriff may levy the whole 
upon one only; ſee tit. Execution. © | © 
Where upon warr. made by two jMntly, 
the charge of recovery in value , ſhall not 
ſolely rpn againſt the ſurvivor 3 ſee tit, Reco- 
very 1n value. | ; 4. 20 HE 
Where warranty made ro two, 'or 2c. ſhall 


< 


be derained by one only, or &c.' ſee'rit/ Coutts 
rerplea of War. Ty , A aan 

+ -Where, and by what words an obligations 
joinr, by whar ſeveral; ſee-tir. Obligation. *'* 

Where attornmenr- by one join-renant is 
good, and binds all, or not ; ſee tit. Attorn- 
ment, | | 64.5 
Where ſeifin of ſervices by the hands of 
one join-renaor, is good and ſutficieat ro bind 
all ; ſee Seifin. hs 

Of waſt by one join-tenant, or tenant in 
common againſt his companion ; (ee tir. Waſf; 
an&'ſtatute Weft.2. c 22. there. _ ok A 

Where the heir* of that -join-tenanr-who 
had the 1nherirance jointly with another fork 
life thall be in ward, and when fee tir. 
Ward. = «VIHEGTTI 

Where  mortdanceſtor lies for the heirof 
him that had the fee, with anorther who had 
an eſtare for life; ſee tir. Mortdanceſtor.”'/:* 

Where after partition made berwixe two 
joint leſſees for life; he in reverfion upon'the 
dearh of one may enter "in his part 3 ſee tit. 
Partition, is 6: 1, FYEL), IOW IB. 

F Jojnture. ra 

Bar in dower by ' reaſon of Jointure, and. 
where, and what Jointure is good, and ſuffi- 
cient to bar a woman to_have dower, what 
not; ſeeipir. Dower. Cr ts 
- The ftarute 11 H.7. 6.20. of Joihtures, ant 
the expoſition of the ſtatute ; ſee rig. Srarures4 

The ſtatute of 27 H,8.c.10.of Joinrures,and 
the expoſition of it; ſee ric. Statutes,” 
\-* +, JourntesXccounts. . W 

Within what time a man may purchaſe 2 
writ by journies accounts, afcer the firſt writ 
abated; b.6.11. . 

Where a writ by journies accounts ſhall not 
be purchaſed'in another Court z; b.6.10. -* 

\-Where a vvrit ſhall be purchaſed by jour- 
nies accounts, upon a writ abared, for vari- 
ance betwixr it and the record upon which ir 
was founded; b.s.11. 

Where a writ upon journies accounts ſhall 
be as well upon an original writ abated, as 
upon a judicial, or not; b.6.10._ 
Where a writ by'journies accounts ſhall 
upon a writ- abated for non-tenurey or not 3 
b.6 10. | | 

Where a writ by journieg accounts ſhall be 
upon a writ abated for Gian 35 b.6.10. 

Where a writ by journies accounts ſhall be 
NO a Writ abated for joinrenancy, or notz 

. 6.10. " 

Where a writ ſhall be by journies accounts 
upon a writ abated, for waging law of nor 
ſummons z b.6. 10. *® 

Where wrir ſhall be by journies accounts 


” - 


ornot; (ee tit, Non-ſuir, Severance and Ex- 
ecutiOne 


| Knight, or &c, 


upon 4 writ abated, by making the plaint, 


Where 


Where a writ ſhall be by journies accounts, 
the firſt writ abating the party, or town z b. 
6. IC» | 

Where it ſhall be upon a writ abated for 
faulr of form; b.6.1c. 

Where the writ by journies accounts ſhall 
not be for the heir, nor Executor 3 b.5.10. 

Where the writ by journies accounts , 
ſhall not be after a writ purtaſed by journies 
accounts ; b.7.45. ; 

Form of pleading upon a writ purchaſed by 
journies accounts 3 b. 610,11, ſce tit, Plea- 
dings. ; 

What counterplea of voucher is good upon 
a writ purchaſed by journies ccounts 3 ſee 
tit. Counterplea of voucher. 

From what time damages ſhall be recove- 
red in a writ purchaſed by journtes accounts; 
ſce tit. Damages. 


Ipſo facto. 

Expoſition of the words ( ipſo fatto ) in 
ſtatutes, or deeds ;z b.5.3. ſee tit. Expoſition z 
b.g.119. 

Where a Church is void in fa&, or by the 
very fat ; b 4-75,76.79-90-117. b.6.21.40,61. 
ſee tit. Quare Impedit. ; 

Where notice ought to be by the Ordinary 
to the Patron, upon voidance of a Church #pſo 
jafo, or not ; ſee tit. Notice. | 

Where a leaſgfor years is void ipſo fao,b 
death of the lellor ,- or other accident; ſee 
tit. Leaſes, and Parſons. 

- Freland, and Scotland. 

Where, and to what purpoſes Scotlard, or 
Ireland, are not parcel of the Kingdom of Eng- 
land, but Realms by themſclves, and to what 
purpoſes, not; b. 7. 3. 15, 16. 22, 23. tO 28. 


+ I Soo ne 
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Where Jurors ſhall be demanded upon pain, 
and ſhall loſe the iſſues and profits of their 
lands ; ſee Pain. 
From what time the King ſhall have the 1[- 
ſues and profits of his tenant, who aliens with- 
out licence ; b.2.80. Ny ; 
Where that recognifor who ſues Audzta 
querela to have contribution, &cZ*ſhall have re- 
ftirution of the ifues in the mean time; ſee 
tt. Audita querela, 

ſues zopned. 
Where double iflue ſhall be taken, as well 
where a common perſon is party, .as where 
che King 3 b.1.18.32. b.9.99. : 
Where iſſue ſhall be raken upon iſſue, and 
traverſe upon traverſe ; b.2.41-43+ : 
Where a'man may take traverſe to the point 
of a writ, where he pleads in bar to an action 
of the caſe, and what is good traverſe, and 4- 
ſue in a&ion of the caſe ; b.4.18. 

What iſſue is good in Avowry, and where 
the ſeifin ſhall be traverſed, and iſſue raken 
upon it, and where the tenure; b. 4. 12. b. 8. 
65. b.g.20.33,3435- ſee tit. Avowry. 

In what actions the Tenure ſhall be traver- 
ſed, and iſſue taken upon it,” in what not; b. 
4+ IT, 12. b. 1c. 119. fee tit. Tenure , and 
Avowry. 

Where, & in what a&ions ſcifin of ſervices 
ſhall be traverſed, and make iſſue, in what not; 
b.4.11.ſce rit.Ceſſavit, Eſcheat,Reſcue, Avowry. | 
What iſſue ſhall be taken in Ceſſavzt, and | 
where ſeifin of the ſervices, or the quantity 
of them is not traverſable; b. 4.11. b. 5-2, P- 
Loo. b.g.34. ſee tit. Ceſſavit. _— 

Whar iſlue ſhall be raken in Fjefione firme, | 
and where thedef. may traverſe the Count, | 
and iflue ſhall be taken upon it ; b. 9. 57,78. 
ſee tit. Ejeftione firme. - 

What iſſue ſhall be taken in a writ of Cove- 


| 


' 
i 
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9.117, 
ſhall be ſummoned to come tothe Parliament 


nant; b.g.2. p.25. ſee tit. Covenant. 


Where the .Pcers of Jreland, or Scotland, 
of England, where the Parliament hel# in 
Enxgland binds thoſe of Scotland, or Irtland, or 
nor sg b.7.19,22» 4 

Where, how, and in what Court judgment 
erroneous glven in 1reland ſhall be reformed ; 
b.7.18; ſee Error. 


: How greaſon commu 
_ tried; b.7.15.23. ſce it. Enqueſt, 


mmirred'io Irelayd: ſhall be 


What iſſue is good in a writ of eſcheat, 
ſcifin of ſervices not traverſable in this writ; 
b.q.I1. ſee tit. Eſcheat. | 

What iſſue ſhall be taken in debt- by or 
againſt execution or adniiniſtration ; b. 6.46. 
b.9.4.1. ſee tit. Executors, and Afﬀets. 

What iflue ſhall be taken in a writ of Right 


.., Where a man born in:$cot/and, is an alien 
born in England, or not; fee tit. Alien born, 
How he that is bornin Scotland, or Ireland, 
ſhall not have trial by mediery of rongue ; {ce 
rir. Alien, CY Ra : 
- Where a prote becauſe. he abides in 
Scotland or Ireland ſhall be allowed, or not ; 
ſee tir. Prote. gs 
Where outlary ſhall be avaidedfj becauſe 
pyer Sca in Ireland, of Scotland, or npt z ſee 
tit. Urlary, EUR 
Where a Duke or Earl, or other of the no- 
bility of Scotland, or &c. ſuing in England, 
ſhall be named by theirs 0 
got; _ tit, ts a Bac. = 
. Waere negligence or.ciatm upon 2 ane 1e- 
vied, or Roe cens: ſhall not db him 
that is over Seca in Ireland 
ſee tit, Cont: claim, and. Entry congeable, 
Where eſcuage 15 due to 


; 
3 
. 
o 


.Lord from his 
tenants upon. 2a voyage. into Scotland, or 1r;- 
land ;, ſee tit. Eſcuage. ; 
Where, and what ſtatutes made in England 
all bind thoſe of Scotiand, or relang, for 
their bodies, lands, or goods, er not 3 by, 7:23. 
26, ſee tir, Statutes. - ; | 
Nues, and p2ofits. 
. Where the King ſhall 
profits of the lands of the heir of his renanc, 
before' office foun 
rime; b.4.59.127. b. 8-170. ſec tit, Office be- 
fore, &c. 
| From what time the King ſhall have 
ſues and profits of the lands of the heir upon 
livery ſued ; b. 2.80. b.8. 172,173. ſee tir. 
Livery. : 
Where the King fhalf have the iſſues and 
profics of the lands ofan Ideot ; ſee tir. Ideors. 


f dignity, or | 


, Or in Scotland ; 


ve the iſl]es and | 


or not, and from what |. 


the if. | 


of ward, Raviſhment, of ward, Eje&ment of 
ward, or Intrufion of ward ; b. 2.92, b.g.2. p, 
58.127, b.6:70, b,10,119, ſee tit. Aﬀtion up- 
on ſtatute, and Tender. 
"What Iſſue is good in Forfeiture of mar- 
riage ; ſee tit. Action upon ſiarute. 
: What iflue (ball be raken 1n waſtz fee tit. 
Waſft. 
Where iflue ſhall be taken upon theday or 
time, and: how to. be joyned upon the time ; 


b. 4-14. | \N -5 
where iflue ſhajl be taken upon the place, 
or not; b.6.47- bygeIq. 
Where the def. 6r tenant ſhall rake traverſe 
by the Count, and that make an ifſye; b,q11- 
14+ bs. 2. P:98-327+ b.g.77478. 
. . What iſſue ſhall. be taken where a man; 
maintains his writ by pernancy of. profits ,, 


what not 3 b.5.2. P77. | = 
' | Where traverſe ſhall be to the mean con- | 
velance, indifſue joyned upon that, of nox 3 
b.6.24+ Þ. 11-10. , Se | 
Where iſſue ſhall be taken upoh tender, or 
not; b.$,2.p $8.129.-b.6.70, ſeetit. Tender, 
Where iſlue ſhall be taken upon refuſal, or} 
mot 5 b. 2:43-45«Þ. $42. P» 58-127» b. 6.70. fee 
Tender, and Refuſal. T7975. => | 
Where iſſue ſhall be taken upon the requeſt, 
or not; b.$.2.P.25- b.7.28. {ce tit. Tender,&c. 
How-iſſue ſhall. be joyned upon -the age-of; 
a man, and how it ſhall-be tried, and from 
what venew the Country ſhall comeb.9.30. 
How iſſue ſhall be joined, if he be ſon, -and 
heir, or no ſuch ſon, or upon pleading of rhe 
ſon ; b.1.28,3 1-54 b-2, 27+ b:3+53« b.4+6, TOI, 
ſee tit. Heir. _ oy | 
Where of his own wrong without ſuch 
cauſe, without anſwering the ſpecial marrer 


Where livery, Outer la maine,or &c, ſhall be 
together with iſſues out of the Kings hands ; 
ſee tir, Livery. 


hs 


alledged, makes good iſſue, or not; b.3.66,67. 


' where A 


| 


b. 


II - + D— 
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How the plaintiff or deferd 
iſſue upon a plea pleaded aſter 
_— oe b.11.10. 
How 1fluec ſhall be joined upon : 
ſent, or in the hands of the wang _ 
b.6.46, ſee tir. Aﬀets, MEN 
Where iſſue ſhall nor be ta 
def. plea, but the plaintiff or 
reply, and upon thar iſſue ſhall 
the cauſe of trial ; b.'6, 
Over => and Trial. 
Where iflue ſhall be gaken upon the 
ner and, form ; and where the mans = 
form 1n iſſues, are material ; b.g.35. 
Where ſurpluſage alledged in pleadin 
ſhall be traverſed, and iflue Jjoyned upon bo 


or not; b.$.2. p,127. ſee tit. Surpluſage. 
Where iſſue L be ory pon ſpeci 
matter pleadeg, bt the party ſhall be forces 
ectal matter, 
18. b.10.90. ſee 


Nt may take 
darrein con- 


ken upon the 
def. Oughr ro 
be joyned for 
47. b, 7.26,27. ſee tit, 


toa general me, and have the p 
by way of evidence ; b.4.13, 
tlt, ja 

Where a place ſhall be alledped after j 
joyned to make the venew 9% to eto 
flue; b.g.2. p.6,46, 4 


«65. b. 7, it/ 
wary, 7-65. b. 7.26,29, {ce tit 

Iſſue upon deprivation, and refi$nati 
and how to betricd; b. 7. 43. ſee _—_ Uy 
vation, and Trial. T4 

Iſſue upon profeſſion, and how to be ied 
b.4.71. b.g.31. ſee tit. Deprivagion, | 

Iſlue joyned ugon admiſſion, and inſlituri- 
on, and how to be ried ; b.6. 49. ſee tir, 
Trial, . 

Iſſue upon inſtalling, and induQion, and 
how to be tried ; b.6.49. ſee tit. Trial. | 

What iſſue ſhall be taken in.g. 1mpedit, and 
pendancy of the advowſon ſhall be 
or not; b.4.71, b 5.2. p.98. b.6.49, 
e9-9,10:54- 
Where iſſne ſha] 
glven ; b.4.18. b.z. 
Where 1ſſue ſhall be taken b 
5.2. P.74. ſee tit. Replic, 
Where iſſue ſhall be taken u 
or purpoſe, or knowledge of a man, or not; 
b.4-18, b.g.2. p.77. b.6.42,43-ſce tic. Trial, © | 

Where iſſue ſhall be taken and joined upon 
prrrepoen 5 b.4.30.b.g-2. P78. ſee tit. bre: 

on + 

Where iſſue ſhall be taken upen cuſtom ; 
b.s-2. P.88. fee tit. Evidence. HOY 

Where iſſue ſhall be taken upon two affir- 
matives, without a traverſe, 'and negative; b, 


2. 48. : 
Me ſhall be taken in a writ of 


Where 
reſcue ; ſee tit. Reſcue. 

Where 1ſſne ſhall be taken upon the death 
of a man; b.6.78, (ce tir. Death, and life. 

Whar ifſue ſhall be taken in Formedon; ſee 
tit. Formedon. / 
Where iſſue ſhall be taken upon contempr 
m attachment upon prohibition ; ſee tir.Con- 
tempt, and Traverſe, S093: 

How, and in what Conrrt iſſue joined in the 
Chancery, ſhall be tried ; ſee rir. Chancery 
and Courts. | | 

Iſſue upon attorament ; ſee tir. Attogyment. 

BSE ents. 

In dower, and where.the demand. recovers 
againſt the heir, where againſt the tenant ; b. 
9.17. (ce tir. Dower. | 
 Whar judgment ſhall be given in a writ of 
righr' of ward, raviſhment of ward, or &c. 
b.9-72-74s ſee tit. Ward, and ftarutes; W.2. 
4 35». y 4 4 

What judgment ſhall be in Q. Impedit 3 be ' 
$-2+:P:5 8:59. b. 6.48,49+51. b. 10,116, ſee tit, 
Writ-to;.the Biſhop, and MN. 1mpedit. 

What judgment ſhall be-given in aRion of 
the caſe ; b.8.60. ſee tit. Action of thecaſe. 

What judgmenr ſhall be given in a&jon of 
account, and where two judgments ſhall be 
givenin it ; b.11.38,39.41-42. _ . 
Where after the firſt judgment in an a&ion , 
of account, -the plaintiff: may be non-ſuited, 
and where barred; b.11..38,39. ſee tit. AC- 


traverſed, 
b 
EE joyned upon notice 
pon difſeifin ; 


pon the intent 


Where iſſue ſhall be taken upon accord ; b, 
9.60, ſee tit. Accord, 


count, 
TY What 


The Table. 


What judgment ſhall be given ina writ of | b. 5.2-P.40. be3.52, ſee tit. Srarutes. 2 E.3-20. 
annuity, and where to recover arrerages, and | E.3. there. : - 
from what time, b.7.11. ſee tir. Annuity and | Where the Court of duty ſhall not give|tarton.,  . or sf. ak 
Arrerages. judgment, if any thing vitious appear to| Where the temporal Court has juriſdiion 

Where judgment ſhall be given in afliſe of | them in the writ, count, or proceſs. b 8.120. | in ſuir for defamation or ſlander, ſee tit. Pro- 
rent, writ of entry in nature of afſiſe, or | 133. ſee tit. Office of Courts. ' hibition, | A ETC ES 
writ of entry upon diſſeifin of a rent, and | | Where the Court ought to give judgment| Where the temporal Court has juriſdi&ion 
from what time the plaintiff or demand. ſhall |for the plaintiff, though ic appear to them by | for breach of faith. ſee ric. Prohibition, © + 
recover arrerages. b.y.22. b.10.117, fee tit, |verdi&, or atherwiſe, that he has no righr or | Of juriſdition of Juſtices 1n their ſeveral 
Arrerages. ricle, and where contr. þ.3.34+ b.8.120.123- , Places. ſee tir. Jultices, » gt God 

Judgment againſt.abettors for the def. in | Where the plaintiff fra have judgment Where the remporal Court has juriſdiion 

Appeal, and where he ſhall recover damages, |to recover more damages then he has coun-| of tythes, becauſe they amount co rh&rhird'or 
or not. b.4.47.55. b.s.2. P-112. b.11.33.99.|ted. b.10.116, fee tit. Damages. fourth part of che value . of the Church// ſee 
ſeetir. Abetrors. Where the plainriff ſhall have judgment] tit. Advowſon and Conſulration, ' 544, 

In the atrainr for the plaintiff or defendant, | againſt one def. or for part, releaſing damages | Where the Court ſhall be outed of its ju= *+ 

b.8.60. ſee tit. Attaint. againſt the other, or for the other part. b.11. | riſdition, where the King ts party.:ſee'cir. 


What judgment ſhall be given in Audzita| 55. ſee tir. Damages, Prerogative. 7. - : 
querela. b.3.14. ſee tit. Audita querela. Where the plaintiff ſhall have judgment to Juris utrum. , :- © ©, 
What judgment ſhall be given in Eje&iore| recover, though his Count be found falſe by | Where a Parſon of a Church loſes by defaulr 
firme. b.4.104. b.g.2, P.105. b.9.59-77,78. ſee} verdid, or otherwiſe, and againſt that which | in a&@ion real, the ſucceſlor ſhall have Ft 
tit. Ejedtione firms, : he has alledged, or not. b.2.4,5. b.4-43,44- | 474, after. b.6.8. » , 30 av... 
Whaggudgment ſhall be given in a wc of| 45. b.3.52. b.s.2. p.78.108. b.$.93.120.133s Where the ſucceſlor.-of a! party,” of &c, 
error. b.1.40. b.3-4.b.$.2-P-90-11. b.8.95.143.| Where the plaintiff ſhall not have judgment | ſhall have a_Zuris utrum after judgment,” in'a 
ſee rit. Error. . though all be found for him, and contr, b.z. | writ of right, againſt his predeceſiors. b.6.8, 
What judgment ſhall be given in a writ of | 28.58. 120. ſee Repleading. ſce tit. Right, and Falfitying a Recovery.'' 
N Falſejudgmenr,as well againſt ſuitors, as againſt] Where jus gmenr ſhall be given according | Ir is a writ of right for a Parſon. or &e. 
the plaintiff or defendant. b.8.40. ſee tit. Falſe| ta the ſpecial matter found, and where accor- | b.5.8. _ FER pe Rn 
Judgment. | ding to the corcluſjon of the verdi& b.4.42.} What is a bar in Zuris utrum, what tiot, b.6. 
\Whar judgment ſhall be given ina wrir off Where judg:nent ſhall be given againſt the | 8. ſee ir. Acceprance. . | 4.30 
yr entry. b.11.30.43 60. ſee tit. Forcible | verdi&, becauie ir appears by matter of re-] Where the ſucceſlor..of a Parſon, or &c. 
try, Damages, and Reſtiturion. cord, or becauſe they find againſt law. b.2.75. | ſhall falfifie a recovery had againft his Prede- 
fn a writ of waſt. b.11.50. ſee tit. Waſt, |b.4-42. b.5.g. b.6.6, b.8.155. b.7.1. b.g.12, | ceſlor, in a Zuris utrum. ſee tit. Falfifying Re« 
Where the plaintiff may releaſe damages, | 13.23.25.30. b.10.92. b.11.10. ſee tit. Enqueſt. | covery. X Pts FE al 
and pray judgment of the principal. b.11.56:| Where a man ſhall not have judgment gi-] - "Jura. 2 3, 
ſee tit. Damages. h ven by ſtatute, unleſs his ation be founded | Where Jurors ſhall fine to the King and for 
What judgment ſhall be given againſt exe- | upon ic. b.g.7 2.74. ſee tit. Proces. whar offences and miſdemeanors. b.8.41, b. 
cutors, and where they ſhall be charged out] Of- judgments of damages in a&ions. ſce} 11-43. ſee tir, Fine to the King, and Amerce- 
of their own goods, b.4.60. b.g.2. p.28.30-32.| tit Damages. p menc. - | TE: oy 
b.8. 132,133,134 b.9.88.50-94-1c9. ſee tit.} Of judgments touching fines to the King | How the Juſtices may order the inqueſt,and 
Executors, | ſee tir. Fines to the King. their authority over them, as to eating and 
What manner of judgment ſhall be given] Of judgments rouching impriſonment. ſee | drinking,and other rhings. b. 5.2:p.40. b.8.41, 
againſt the heir for his fathers debt, ſee ir. | cir. Inipriſonment, || Where a Juror ſhall be demanded upon 
Heir, and Aſſers. Of judgments upon departure in deſpighit | patn, and to what value the pain ſhall be. b.8. 


; Where judgment is void becl Before aj of the Court. ſce tit. Departure in deſpighr, | 41. ſee-rir. Pain PET” 2 
| | Whart perſons ſhall not be impannelled upon 


no-Judge. b.4.47. b.9.66. b,10.65,67. ſee tir. | &c, 
Falfſifying of Recovery, ' | Of judgment upon retraxit. ſee tit. Retraxite | Juries, and how they ſhall be diſcharged, and. 
Where, and in what a&ions a man may|* Of judgment by retorn of beaſts, ſee tir | where rhey ſhall have an. a&ion againſt the 
have ſeveral, or double judgments upon one | Retorn of Beaſts. + | Sheriff for impannelling them. b.5.53.b.9.49. 
original. b.5.2.p.57,58. b.5.49. b.11.38,39,| Of judgments againſt infants, and where | Trial of Challenge to Jurors, and how the 


"Where the remporal Courr ſhall have ;zuril- 
dition 1n ſuit for mortuary. ſee tit. Conſul- 


"2 


+ 40,41. ſeetir Account, and N. Impedzt. they are bound by judgment, or not. ſee tit. | Court ſhall order the trial of them. b.g.32, / 
Upon non-ſuir, and where non-ſult of one | Enfant, and Falſe Recovery. | ſce.rir. Challenge. + | | 
is non-ſuir of all; and judgment ſhall be againſt | Where judgment is that the deed ſhall be | Where an 1n or trial ſhall be of Jurors 
all.b.6.25. b.8.25. ſee tit. Non-ſuit, | condemned and cancelled. ſee tit. Deeds. out of the ſtanders by, and how. b.1.14.19. 
Where the def. of one def. is the default of | Of judgment in Partitione facienda. lee tit, | 114. b.2.19-29.32. b,3.18:4 5.68. b.9.43. b.10, 
all, and judgment ſhall be againſt all. b.6.25.| Partition. 193,104. ſee tit. Statutes, 35 H.8.c.6.  _, 
Where upon recovery a man ſhall be ad-| Where amercement ſhall be of Jurors. ſee 


, ſee Default. 
Where the plaintiff or demand ſhall not] judged preſently in poſſeſſion by the judg- | tit. Amercement, Ev 
have judgment, though the party def. con- | ment. ſee tir. Execution and Recovery. | Where impriſonment ſhall be of the Jurors, 
fels them, or yield the aQion, or not. b.8.120.] Where judgment ſhall be given upon con- | ſee tit, Fine to the King, and Impriſonment. : 
I 33» feſſion in pleading. ſee Confeilion. : What manner of .proces ſhall be awarded 
| Where the þlaintiff ſhall have judgment, | Of judgment in admeaſurement. ſee tir. | againſt jurors, and the difference betwixt 
' though the iſſue be found: againſt him. b.2,5.| Admeaſuremenr. Courrs 1n awarding it. (ce tir, Courts. 4 
b.4.43,44+46. b.5.2.P-108.30-78,79. Jurisdiction. ; Where ſeveral Yenire facias ſhall be awarded 
Where judgment ſhall be to recover accord-| Where the temporal Court may have ju- | againſt the jurors, or but agaitſt one. ſce tit. 
Ing to the equal part, &c. amongſt parceners, | riſdi&ion of a thing ſpiritual, and berwixt | Enqueſt, 3 Ef ns 
| b.4.122. ſee tir. Aid and Recovery in value. | two ſpiritual perſons in debt, account, or &c. | Where VYenire fac; as of Tales ſhall be awar- 
Where judgment ſhall be in Affiſe amongſt | or nor. b.2.44. b.$-26. ſee tir. Conſultation. | ded againſt jurors, and how many of the Tales 
Jointenants, or &c. to hold in ſeveralty. b.s.] Where the temporal Court has juriſdidton | ſhall be awarded. ſee tir. Enqueſt. . +, 
12,13, b.8-50, ſee tit. Jointenants and Par-| in account. or &c. for, or concerning oblati-] Where a Jury ſhall be taken of the Tales, 
tition. ons and offerings,&c. or nor. b.s 9.20.2 P-51- | where the principal is quaſhed, or nor. ſee tir . 
Where the plaintiff or demand. ſhall have] Where the temporal Court ſhall have ju-|Enqueſt., * NS "6-1 5 2 ra 
judgment to recover, bur let execution ceaſe, | riſdi&ion of tyrhes. b.11.25. ſee tit. Afſiſe. | Where upon iflue joined for parcel or one 
&c. b.6.48,49. b.7.25. b.$.134 fee tit. Writ| ' Where the remporal Court ſhall have juriſ- | defendant anl demurrer for the other parcel 
to the Biſhop. di&ion of tythes, the King being party. b.2.| or defendant, no proces ſhall be awarded 
Where judgment ſhall not be given for the|{ 44. ſee tir. Conſultation.  ___  ] againſt the jurors, till the demurrer be .dif- 
Plaintiff or def. though it appear to the Coygr} Where the temporal Court has juriſdi&ion | cuſſed, and where contr. 


. 


. : 
that he has right. b.3.42. b.5.2.p.85. . in treſpaſs berwixt a ſpiritual perſon, and the] Where jurors ought to have the view, and 
What manner of judgment ſhall be given | ſervant of anqther ſpiritual perſon, tor raking | how, and how many of them. ſee tir. View. 
where the plaintiff is barred, or his writ aba- | of goods claimed as tythes. b.2.44,45. {ce tit.] Where a moity of the jurors ought to be 
red. b.1.171. b.3.5.18. b.q.19.104. b.3.58.62. | Conſultation. _ _ | ſtrangers, ſee tir, Alien born. Ss” 
Where judgment final ſhall besgivenin a | Where the temporal Court has juriſd1&1on|* Where the jurors ought ro take cogniſance 
writ, and when, and againſt whom, b.1.9. b.s. | in treſpaſs of goods taken, and clajmed as| of a thing 1n a forraign County, ſee tir. En- 


2. P86. ſee tit. Right. tythes, where the plaintiff 15 a temporal per-| queſt. - 
Where judgment ſhall be given though the | ſon. or not. b.2.44. ſee Conſulration. Where jurors ought to rake cogniſance cf 

plaintiff or defendant be dead ar the time,%c. | Where the teniporal Court ſhall have ju- | a thing ſpiritual. ſee cir. Enquelt. 

b, 1.102.106. ſee tit. Falſe Recovery. riſdi&ion in debr, or &c. for matrimony. ſee} Where jurors take cogniſance of matter of 


Where judgment may be reſpited, and de-| tit Conſultation, record. fee tit, Enqueſt. 
ferred by diſcretion of the Court, or not. , 
| RA 


ww l ere 
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Where jurors ſhall take cogniſance of 4 
thing done oyer Sea. fee tit. Enqueſt, and 
Ireland. ( 

Where jurors try a thing before the time 
of memory. ſee tit. Trial. F 

Where jurors ſhall not try matrers in Law, 
bur rheir finding as to them 1s void, and vain. 
ſee tit. Enqueſt. 

- How jurors of the great aſſiſe ſhall be cho- 

ſen upon a writ of right. ſee tit. Righr. 

Of challenge to jurors, and the whole mat- 
rer concerning it, ſee tit. Challenge. 


. Of exemption of jurors, and the matter | 


concerning 1t. ſee tir. Exemption, 
Jufticies. 
.Form of the writ of Juſticies. b.6.11. | 
Who is Judge upon the writ of Juſticies, 
&c. b.6.11.45, 


Where, and of what Ads of Parliament the 
Juſtices are bound to take notice of duty 
without pleading of the party, or not, ſee 
tit. Notice, and Parliament. 

Juſtification. _ 

By the Sheriff 1n treſpaſs or falſe impriſon- 
ment, and what 1s good, what not. b.5.2. P. 
91.93. b.6. 52.54. b.9.68. b.10 70. Es 

By a Conſtable in treſpaſs, or falſe 1mpr1- 
ſonmenr, b.s.2. P.59. b.9.58. b.11.44+ 

By watchmen in talſe impriſonment or treſ- 
paſs. b.9.65.68. ſee tit. Falſe impriſonment. 

Where a Fray is cauſe Juſtifiable to arreſt 
a man. b.11.44. ſee tit. Aﬀray, and Falſe 1m- 


| priſonment. 


Juſtification in treſpaſs, or falſe impriſon- 


, ment, for finding ſurety for the peace. b.s.2. 
| P«59. b.6. 54. b.g.68. ſee tit, Peace, and Falle 


The Sheriffs authority upon the writ of impriſonment. 


Juſticies dire&ed to him. b.6.11. 


| 


Where arreſt of a man is good and juſtt- 


Where falſe judgment lies upon a plea held fiable, without ſhewing the warrant, or not. 


by Juſticies. - ſee tit. Falſe judgment, and 
Error. 
Juſtices. 


b.g.6g. b.10.v2. ſee tit. Arreſts. : 
Where juſtification in treſpaſs or falſe 1m- 


' priſonment is good, though the att was wrong- 


Of the Kings Bench, and their authority. , ful, becauſe by order of law, and by virtue of 


b.4-46,47. b.g.90-118.- b.10.73. b.11.65-98. 
ſee tit. Courts, agd Statutes, Magna Charta. | 


C.11. and Bench of the King. 
Of the common Bench,and their author: ;y. 
b.10. 75. ſeetit Statut, Magna Charta. C.11. 
and common Bench. 
Of Gaol delivery, and their authority. b.g. 


46, 47. b. 6, 20. b, 7. 12, Cal. b. 9.118. b.11. 


62, 

Of the Barons of the Exchequer,and their 
authoriry, and of what matrers and pleas this 
Court has juriſdi&ion,of what not. b.2.16.50. 
ſee tit. Exchequer, and Courts. | 

Of Affiſe, and their authority. b.8.57. b.10- 
$3,54-IC3« Þ.11.62, 

Of Nift privs, and their authority. b. 10- 
103. | 


b.6.20. b.7.12. b.8.37-39. bio 71. _ 

Of Oyer and Terminer, and their autho- 
rity. b.q. 46,47. b.9. $6. 118. ſee tit, Oyer 
and Terminer. | : | 

Of Peace, and their authority. b.s.2.p.59. 
IT. b.7.9,10.12, b.8.120. b.9.118,119. blo. 
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Where, and what Juſtices may hear and, 
determine cauſes, and givepdgments, &c. by | 


virtue of their office, without ſpecial com- 
miſſion. b.4.45,47. ſee tit. Statutes. W.2.Cc.30. 
there. : 

Of Forreſfts, and their authority. ſee tir. 
,Forreſts. | 

Before what Juſtices a man become an ap- 
prover, ſee tit. Appeals. 

What Juſtices have authority to take In- 
direments. ſee tit. Enditements. 

How Juſtices may order the enqueſt for 
eating and drinking, or touching other mat- 
ters. ſee tit. Enqueſt, : 

What Juſtices have power to take cognt- 
ſance of fines, what nor. ſee tit. Fines of lands. 

Where a Juſtice of record ſhall be puniſhed 
for miſdoing, negligence, or &c. and how. 
ſee tir. Enditement, and conſpiracy. 

Where Juſtices may reſpit their Tellenhenn, 
ſee tit. Judgments. | 

Where Juſtices ought not to ſurceaſe as to 
do Juſtice, neither for the Privy Seal, nor 
S1gnet. ſee tit. Superſedeas, and what ſtatutes. 
2 E.3. 20 E.3. | 

Where the Juſtices may proceed and award 
execution, notwirhſtanding a wric of error 
brought. ſee rit. Error. . 

Where eſtoppel ſhall be by certificate, or 
'other thing recorded by a Juſtice of Peace. 
ſee rir. Eſtoppel. 

Who 1s Judge in Court Leet, ſee tit. 
Leers. 

Where, and in what Courts the ſuitors are 
Judges. ſee tir. Jufticies and Suirors, 


Where Juſtices are bound to take notice of |. 


Cuſtoms withour the pleading of the party. 
ſeerit, Notice, 


In Eire, and their authority. b.2.8c. b.5 5. 


proces dire&ed to him. b.5.52. b.g.68. b.1o. 
70.76. ſee tit, Falſe impriſonment, and, Com- 
mandment. 

Where entry into another mans land by 
order of law 15«juſtifiable, though nothing be 
claimed in it. b.6.52, b.8. 126.146. 

Where taking or intermedling with ano- 
ther mans-goods without making title ro them 
is juſtifiable, or not. b.q.38. b.8.146. _ 

Where beating down a nuſance 1s juſtiha- 
ble, and how. ſee tit. Nuſance. 

Where the leflors entry to ſee if waſt be 
done is juſtifiable. ſee tit. Entry congeable. 

Where a man ſhall be a treſpaſſor from the 
beginning, by marter of after fat, though 
the a at firſt was juſtifiable. ſee tit. Zx poſt 


| facto. 


Where, and whar is juſtification to enter a 
Warren, Chaſe, Park, or Forreſt. ſee tit. 
Forreſt. 

Where aid of the King ſhall be granted to 


him that juſtifies, as the Kings Baily. ſee tir. | f 


Aid of the King. 


' How a commoner may meddle with land, 


and what he may juſtific rodo, what not. ſee 
tir. Common, and Commoner. 

Whar is good juſtification in treſpaſs, or &c. 
for Heriort. ſee rit. Harior. 

Where juſtification as ſervant Baily, &c. to 
a corporation 1s good, or not. ſee tit, Corpo- 
ration. 

Of juſtification by licence, and what is 
good, what nor. fee tit. Licence, 

Of juſtification in rreſpaſs of aſſault and 
batrery. ſee tit. Treſpaſs and Expoſition. 

Of juſtification of ſeifing a man as his vil- 
lein, and what is good, what nor. ſee tir, 
Villenage. _ 

Of juſtification in treſpaſs for taking of a 
ſervant, or woman. ſee tit. Treſpaſs. 

Where waſt in cutting of trees js juſtifiable. 
ſee tir. Waſt. - 

Where juſtification of entry into lands, or 
taking of goods, is good-by force of the cu- 
ſtom. ſee tit. Cuſtom, and London. 

Where juſtification in treſpaſs or falſe im- 


- priſonment is good by force of Bylaws, or 


nor. ſee tit, Bylaws. 


R, 
- King» 


He cannot be a difſſciſor, nor wrong doer, 
and therefore ſhall not be impleaded in a 
Precipe quod reddat,nor by Q. impedit, but ſuir 
ſhall be to him by petition. b.4.45. b.6.51. 
b.7.26.32.' ſee tit. Prerogative, and Encum- 
benr, and Perition. . 

Where, and in whar. caſes the King may 
be put out of poſſe{ſhon of land, a Church, 


or &c. and have a&ion to redreſs tlie wrong, | 


* 


| 
| 
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or not. b.1.46. b.6.$1. b.7.28. b.8.157, b.1 
112. ſee tit, Difſſeiſin, Preſentmenr x - 
Church, and Q. Impedit. pn 
Where a fine may be by the Kino 


5» Or to hi 
and how, what manner of fine, or wo ps 


27.40. b.7.32. b.9.138. b.11.77, ſeetir, Fines 

Where a writ of error or atraint lies hy go; 
ann the upon erroneous rang 

.1.34-42- b.3.1. b.4.89,60. b.s.14. ”% 
pies, gt Ras. lags 9 OG 

Where the Kings grant of a thin 
him, but which ooflibly may be, is As : ny 
cauſe no remedy can be had apainit the win 
by writ of Covenant. b.3.29. b..2. P.63. b. 
14. ſee tir. Grant of the King. : 

Where the Kings writ ſhall abate for want 
of form, matrer, or falſe Larine, &c. or nor, 
b. 7. 30, 31. b. 8. 26. 56, lee tit. Writ, and 
Amendment. 

Where pledges of Proſecution ſhall nothe 
found in a writ brought by the King or Queen. 
b.8.61. ſee tir, Pledges, e: 

Where the King or Queen ſhall be amerced 
upon non-ſuitin a writ brought by them, 

Where the King may waive the Demurrer 
and take iſſue, and contr. b.5.2. p.104. ſee tit. 
prerogative. 

The King ſhall have a&ion of account, 
where a common perſon ſhall nor, as againſt 
EXECUtOrs, Or &C. Þ. 10. 114. b.11.89.50,91, 
ſee tit. Account, ' . 

Where double iſſue ſhall be taken in a&i- 
on where the King is party. b. 1. 18 32. ſee 
tit, Joined, 

Where the King in a&ion brought by him 
ag recover damages,, where not. b. 6. x 1; 

7.19. 

Where Scire facias lies for the King, and 
where he cannot enter, nor ſciſe lands, &c. 
without Scire facias ſued, b.3. 11. b.4.56.58, 
126. b.2.80. b.9.95,96. b.11,12. ſee tit. En- 
try Congeable, and Scire facias. 

Where gre facias ſhall be ſued by the King 
acnin{-aiecncee: to repeal his Patent, or 
not, but he may ſeiſe, or enter without pro- 
ces. b.8.4.14.22,23.(ce tit.Repeals, and Scire 
Act as. : 

Where the King ſhall not re-ſeiſe without 
Scire facias. b.8.169. ſee tit. Statutes 29 of 
Eliz. 1. of eſcheats there. 


Where the Queen ſhall ſuc and be ſued 


alone, without the King her huſband. b.q-23. 
Where conſultation ſhall be granted upon 

ſuit in Court-Chriſtian for tithes againſt the 

Kings tenanr. b,2.44. ſee tit. Conſultation. 

Where the King by Prerogative may ſue 
in what Court he pleaſes. b. 2. 44. ſee tit, 
Prerogative. 

Where the Court ſhall be outed of Jurif: 
dition, the King being party. b. 2.44. (ce tit, 
Juriſdidion, | pe el ; 

Bar jn 2 Impedit brought by the King, 
what is good, what nor, and where uſurpa- 
tion, or laps, ſhall bind him, or not. be4.79- 
b.6.29.49. b.7.28. ſee tit, Prerogative, Ple- 
narty, and N. Impedzt. : 

Where Quare nou a#miſit lies for the King, 
b 5-12. ſee tit. Quare nox admiſit. 

The King is a perſon mixt, and has two 
capacities. b.2.44+ b. 5.28. b.6.27, b.7.10-12- 
32. ſee Capacity and Reſignation. : 

Where the King ſhall have tithes, and 15 
capable of them. b. 2.44. ſee tit. Tithes. 
Where a writ ſhall abate 'by the Kings aQ, 
as by making the plaintiff Knight. b. 6. 19- 
ag-23: ſee tir. Writ. 

"Where the Kings confirmation to the Land- 
renant, or incumbent is good, or not- b.1. 
42. ſee Confirmation. : 

Where the Kings or a common perſons void 
grant may-be made good by confirmation by 
AR of Parliament, or the Kings Lerrers Pa- 
rents. b.1.$1. b.9.60. b.11 69. ſee tit, Confir- 
mation. : 

Where the Kings grant is good without the 
confirmatjon of other Kings after. b. 8. 167» 
ſee tir. Confirmation. 

Where cogniſance of a plea granted by 


"I 
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the King, and allowed, 1s good, and what al- 
lowance 1s ſufficient ; ſee tir. Grant of the 
King twice. 

Where the King ſhall have a Corody or 
not; ſee tit. Corody. : 

Where, and what debts, and things in a&i- 
on, the King may grant, and aiſign over, and 
how the grantee ſhall ſue for them 3 ſee tir. 
Things in a&1on. GE j 

Where diſcontinuance of tall 15 by the King 
or notz b.1.44-47-52. ſee tir. Diſcontinuance, 

Where the Kings reverſion; or remainder 
{hall be diſcontinued or diverted, by the a& 
of a ſtranger 3 b. 1.16. b. 2.16.53. b. 6.55. b.g. 
132. ſee tir. Diſcontinuance, and ſlatures, 
3IH.8.c.36. 34 H.8.c.20. there. 

W here the Kinp ſhall be ſaid ſeiſed in the 
right of his Crown by forfeiture for treaſon, 
or otherwiſe ; b. 1.28.89, b. 4.101. b. 5.12. b, 


Ge = . : 

Where the Kings entry 1s lawful without, 
and before office found, or not; ſee tit,Entry 
Congeable. : 

Where entry may be upon his poſſeſſion, 
and his poſſeſſion avoided, withour |.very ſu- 
cd, perition, or 0uſter la main? : ſee tit, Entry 
Congeable, Intruſion, and Livery. 

Where the King is eſtopped, and how, and 
where he ſhall eſtop others ; ſee tit. Eſtoppel. 

Where, and whar goods and chatrels of the 
King, the ſucceſſor ſhall haye, nor the execu- 
tors; ſee tit. Heir, 

Where execution awarded for the Kings 
fine, ſhall be executed for the party, at whoſe 
ſuit, &c. ſee tit. Execution. | 

Where a rent ſeigniory, or &c. is extin- 
guiſhed by the Kings ſeifin, or not ; ſee tir. 
Extinguiſhment, and Tenure. 

Where, and what Franchiſes,and Liberties, 
are extinguiſhed by the Kings ſeifin, what not; 
ſee tit. Extinguiſhmenr, 

Where fine ſhall be made to the King, and 
3n, and upon what actions, ' in what nor ; ſee 
tit. Fine rothe King. | 
' Whereagrant, feoffment, or &c. to, or by 
the King by deed inrolled is good, and when 
the'inrolment ſhall be, and be ſufficient, or 
not ; ſee tir, Inrolments, 

Where a grant, feoffment, or &c. to, or by 
the King by deed inrolled is good, and when 
. the inrolment ſhall be and be ſufficient, or 
not; ſee tir. Inrolments, 

Where a grant, gift, or &c. to or by the 
King is good without deed, or inrolment of 
ir ; ſee tit. Inrolment. 

Where aid of the Queen only ſhall be grant- 
ed without aid of the King, where ſhe has an 
eſtate in lands, &c. and where of the King, 
and of both; ſee tir. Aid of the King. 

Where a feoftment, grant, leaſe, or &c. by 
the' Queen alone, is good; ſee tit, Preroga- 
nuyve. ; 

Where the King may grant, &c, lands to the 
Queen his conſort ; ſee tic. Baron and Feme, 
and Prerogative. 

. Where the King cannot command himſelf 
by his writ, and therefore cannot be im- 
pleaded by Precipe quod reddat ; ſee tir, 
Agent and Patient, 

Where averment may be- againſt what is 
certified and witneſſed by the Kings writ, and 
not be eſtopped by it; Ce tit. Eſtoppel. 

Where the King ſhall have the wardſhip of 
of lands to which the heir has right, or title to 
enter ; ſee tit. Ward, 

Where the King has ele&ion to have the 
wardſhip of the iſſue in tail of the donee, of 
his tenant in fee, or of the heir of his tenant 
In fee; ſee tit. Ward, and Prerogative. 

Where the King cannor enter into the land 
of the ward, nor ſciſe his body, bur is pur to 
his ation to recover them ; ſee tir. Ward. 

Where the King having wardfhip, may 
out the termor, or tenant by ſtatute flaple, 
Merchant, Elegit, or &c. or not; fee tit. 
Ward. 

Where a man cannot be tenant in common 
With the King 3 (ee tir. Prerogative, 


Where the Kings renant cannot alien with- | Where rhe King cannor hold of himlel; 
out the Kings licence , and other matters {ce tir. Prerogative, and Tenure. 
rouching licence of the King 3 ſee tit. Li- | Where refignation may be made to the 
Cence. 'Ring 3 ſee tit, Refignation. Ee 
Where and what Franchiſes or Cuſtoms, "Me the King cannot take an eſtate 'in 
{hall take place againſt the King, and bind |lands,*or-&c. wichour matter of record, and 
him, what not; ſee Cuſtom, Franchiſe, and what is ſufficteor matter of* record ro' in- 
Exemprion. ticle che King, what not; b. 2-10.15.50;49. 
Where a man may juſtifie in a&ion, or |Þ-3-29. b.4,54. b.s 2. p. 90-109e b.7:12..b. 11, 
maintain an a&ion, or make title by Letrers' 66,67. lee tit. Inrolments, and othce before. 
Parents of the King without ſhewing them ; | the'eſcheator, and entry-congeable; © 2-4: 
ſee tit. Monſt. of Deeds. | Where the King ſhall have the ifſues, and 
Where the King may give land to be held; profit of land after office found, and from 
of another then himſelf, and where he oughr| what time ; ſee tir, Iflues and profits, and of- 
ro give land tobe h-1d of another, and not | fice before, &c. 2%; + S882 
of himſelf; ſee tir. Tenure, and Prerogative,| Of the Kings grants, and where:they ſhall 
and Reviving. be good, or nor, and the whole matter con- 
Where the Kings capacities to purchaſe | cerning them; ſee tit. Grant of the Kings" © 
lands ſhall be double , natural, and politick,| Of the Kings charter of pave and: what 
and where he ſhall rake in one capacity, and | things he may pardon, what. nor ; and rhe 
where in another ; ſee tir. Capacity, whole matter concerning the-Kings: charter 3 
Where, and what grants, commiſſions, or {ce tit. Charter, ' 2 4 OI 
&c. of the King, ſhall determine, and ceaſe | * Of the Kings ſafe condu& granted, and'the 
by his death; ſee tir. Grants of rhe King. | validity of ic; - "Dog OY 
How the time, or day ſhall be accouned, | Knights; _ Jo 
and divided upon the Kings demiſe ; ſee tit. | Where challenge ſhall be to the arr#y; bes 
Computation, and Day. ' cauſe Knights arenorTetutned upon'the pat 
ere a man indited in the time of one | nel; b 6.54. ſee tir. Challenge, nt 
King, may be arraigned in the time of ano-] What ſum of mony ſhall be paid for-relief 
ther, and how; ſee tit. Corone. of rhe heir of a Knight, or the 'helr* of Him 
Where diſcont. of proces ſhall be by de- | that holds by Knight ſervices b.7:33324i bigh 
miſe of the King, or not ſee tir. Diſconr. of | 124. ſee tir. Relief. - q 1212 ST0VTY 
proces, Reattachement, and Refurnmons. Where the heir ſhall be in-ward,' notwitth- 
What pleas the incumbent ſhall have 1n | ſtanding he be Knighred in the life of his' fas 
Duare Impedit by the King 3 fee tir. Encum- theys b. 6.73. b.$, 173. (ee rit. Wird;-* */ 
bent. ere Precipe quod vedd. lies 6f a Knights 
Of Non onittas granted where the King is; fee; ſce tir. Demand ;' b.g. 124.” © GG 
party, and the whole matter concerning 1tz | Where a writ abates becauſe of being made 
Non omitt as. heir, hanging the\writ 3 'b.6. to. bi9.294 © 
Where the King ſhall not have preſentment] - Where challenge ſhall be to the Knights Iri 
to a Church without notice given to the Pa-, a writ of Right; ſee ric. Challenge. © © 
tron, &c. ſee tit. Notice. | The ancient revenue of a Knight, and'when 
Where the King ſhall have embleaments of, | the name ofa Vicount began; b.7.33:b.9124; 
&c. ſee tit, Embleaments, and Forfeiture.” 260 929 0 2448 
Where excommunication ſhall be annulled, | 
and the party aſloiled by the Kings Letters ; . a2 20 
ſee tit. Excommunication; SE DE 
- Laches; 


Where nuſance ſhall not be abated, but 
ſtand for the Kings advantage ; ſee tir, Kod S & ies 
ſance. Where forfeiture is of goods in-ca(e of 
Where eſtoppel is by charter, or the Kings goods ſtoln, for negligence'of freſh ſuir,' of 
Lerrers Patents, and tro whom, and whom nor; | not z b. 5.2. P. 109-11t. bs 6.10. ſee tir. Ap- 
ſee rit. Eſtoppel. peals. - On 
Where the King may revoke his preſent-| Where 'the Kings Prerogative is that no 
ment to a Church ; ſee tir, Prerogative, and | negligence can prejudice him, and thar Nut- 
Repeal. lum tempus, &c. no run of time can hurt him, 
Of Quo minus, and what debtors of the| and where contr. b.g. 23.127. b.6.29. b. 7.28; 
King ſhall have it ; ſee tir. Duo minus. 30. b.3.78. b.g.14,15. ſce tit, Prerogative. 
Where, and what js good bar in 9uo war-| Where ſtrangers are barred by negligence 
ranto, by the King ; ſee tit, Quo warranto. © | of claim upon' fines levied, and what time 
Where the King ſhall nor avoid his feoft- zrhey have to claim, or nor  b.1.9. b. 2.93. b-3+ 
ment, grant, or &c. for nonage ; ſee tir. Age. [48,79,80.90,91.87,88. b.4.125.106. b. 8.100s 
Where, and whar ſtatutes bind the King, 'b.g.105. b.s.2. p.124. ſee tir. Cont. Claim. 
whatnot z of which he ſhall have avail though | Where negligence of claim upon a,fige 
not named in them ; ſee tit. Statutes. levied, bars him chat claims an eſtate raff, or 
Where, and what ſhall be ſaid Tenure jn | not ; b.3.89. ſce tit. Cont. Claim. | 
chief of rhe King, what not ; ſee tit. Tentxe, | Where negligence of claim. upon a. fine 
Where, and under what Seals the g | levied, bars an infanr, and whit time he has 
may. command his Juſtices, to ſurceaſe pro- | to.claim; b.3.91. b.8. 100. ſee tit. Cont. claim; 
cceding, and grant Syperſedeas, under what | and Statutes 4 H. 9. h 
not ; ſee tit. Seals, and Superſedeas, and Sra-| Where negligence of claim upon a fine le- 
rutes 2 E.3. 20 E.3. there, | | vied, bars a woman Covert, and what time 
Where the King cannot be ſeiſed to the | ſhe has to claim ; b. 2.93. b.8. 100. b. 9.138. 
aſe of another ; ſee tit. Uſes. | b.10.49.99. ſee tit. Cont, claim, and ſtat. 4 H; 
Of informations for the King, and the 9. c.24. | 
whole matrer concerning them ; fee tit. In-! Where negltgerice of claim bars a man out 
formarions. _ ; of the Realm, and beyond Sea, and what time 
Where the King cannot hold of any other he has to claim ; b.3.91. b.q.125. b.9.23. bis. 
perſon, : bur their ſeigniories ſhall be extin- | 100. ſee tir. Conr. claim. 
guiſhed by the Kings ſeiſin ; ſee tir. Extin- | Where negligence of claim apon a fine le- 
guiſhmenc, Tenure, Treafon, and Preroga- VO ons a priſoner, and what time he has 
lve. F |tO Clalm 3 b. 3.91. b. 4.12x. b. 8.100, it; 
Where ſurrender of the Kings Patent is 'Continual wÞ £4 and flat. 1 oh "FP" " 
good, & how to be done; ſee tit. Surrender. ; Where negligence of claim upon a fine le- 
Where a charter of exemption of a Juror vied, bars a man of unſound memory, and 
ſhall be allowed, though the King be party, os what time he has to claim 3 b. 3.91. b. 4.125, 
not; ſee Exemption, K+ —— Stat. 4 H.7.c.24, 
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Where negligence is in an Infant, for not 
reverſing a fine levied by him during his non- 
age, and whattime he has to reverſe It; b. I. 
75. b.2.57-77. b.g.2-p-38-4445: b.8.53. b.11. 
69.77. ſee tit. Error. | 

Where negligence ſhall not be imputed to 
an infant, in permitcing warranty collateral to 
him, to diſcend during his nonage; b. 1.67. 

140. ſee tit. Enfant. ; : 
\ Where executors by their negltgence may 
charge themſelyes roan ation, to which they 
were not chargeable at rhe beginning 3 b.8. 
133. ſee tit, Executors. ; 

Where executors by their negl1gence may 
charge themſelves of their own goods ; {ce 
tit. Executors. = 

Where negligence hinders to have the writ 
by journies accounts; ſee tir. Journies accounts. 

'Where by negligence to enter a man ſhall 
not be tenant by courteſie ; ſce tir.Courteſle, 

. Where negligence. loſes. the advantage of 
warranty for ever ; ſee tit. Warranty. 

Where the huſbands negligence of ceſſing 


or not ; but voidable by entry, &c. b, 1. 51+ 
134,139-153,154 b.2.77. b.3.60.65.84-b.4233 
24-b.$.2.P-23-124. b.7.8. ſce tit. Acceptance, 
and Condition, and Entry congeable. 

Where and what leaſe by him who has pow- 
er reſerved to him to make leaſes for life, or 
years, &c. 15 good, and ſhall ſtand though the 


b.1 134-136.139.176, b.6.33. b.8.70. be. 9.753 
76,77. b.10479.8 5. 

Where a leaſe for years is void for incer- 
talnty in time, &c. b.1.155.b.3. 19. b.6.35- 
Where aleaſle for years upon contingency 
1s good, by matter of after fa&, or not; b.1. 
I55. b.3.19. b.6 35g. 

Where a leaſe to begin after the death of 
the leſſor is good,or not; b.1.155- 

Where a leaſe by him who has bur a parti- 
cular eſtate, is good, and ſhall hold, when the 
leſlors eſtate js determined z b.1.134.139. b.2. 
5. ſee tit, Grant. The like. 

Where alcaſe by an huſband and wife, ſhall 
be reputed in law, the leaſe of both, or not ; 


ſervices,binds rhe wife for ever;ſce tit Ceſſavit.. 
Where the huſbands negligence to ſuffer | 
warranty collateral , to diſcend upon the 
wife during Coverture,binds the wite,or not | 
ſee tir, Warranty,  _ | 
Where negligence hurts not a man over} 
Sea, but he may enter upon difcent ; ſee tit. 
Entry. Congeable., |. 32h 
Where negligence ſhall not be imputed to 
a'man over Sea, at the time ef outlary, bur he 
may avoid it ; ſee tir, Urlary. _ | 
Where negligence ſhall nor be imputed to | 


ama of unſound memory, .but he may enter | 


againſt his own feoffment 3. ſee tit. Entry 
Congeables © kf 37 0h» a ; 

Where an alien born by his negligence loſes 
the advantage of trial by rhe half cong z -ſee 
tit. Alien born. 3 4 

Where aid ſhall not be after iſſue joyned, 
becauſe of. negligence it was not prayed be- 
fore ; ſee tit. Aid. : 

Where negligence ſhall be imputed to an 
helr, in ſuing livery our of the Kings hands 3 
ſee tit. Livery. 4 : : 

Where the Patron of a Church by his negl1- 
gence,ſhall loſe his preſentarion to the Church 
and the Ordinary ' har by laps; ſee tit. 
Preſentation to a Church. : | 

Where negligence Is in not claiming goods 
waived, and eſirayed ; ſee rir.Waif, & Eſiray. 
__, Where laches 15 innot claiming wreck of 

Sea; ſe tit. Wreck, . _ .. | 

Where negligence is in-not praying that 
the party in execution upon Gpias for the 
Kings fine, Thould remain in execution for the 
party 3 ſee tit, Execution... : 

Law, (ce Ley. 
- ; Leaſes. ; 4 

What is a leaſe for years, what for life, and 
what ſpeaking and words make a leaſe for 
years and life, what not ; b.1. 155 b.6.26.35. 

ere, and how a leaſe for years may be by 
fine; b.1.96.174+ b3.51-b.5.2. p-3.to 6. b.6. 
33+56:63. be7:73- b.g.138. _ 

Where a leaſe for years to begin Prenny, 
. or in the time future (another leaſe then 10 
being ) is good, and when it ſhall begin, and 
when-take effe&, where, and how nor ; b.1. 
I55. b 2:35+5435 5+ b. 445 2,53: Þ. $e2. Po7:81. 
94+123,124« b.6.35436. b.8.70.73,74-93,94+ Þ. 
10.25,106, ſee tit. Remainder, and Reverfion. 

Where a leaſe for life to begin in the furure 
. time, is not good ; b.2455. b. 5.2. P-94- be8.74, 
75. ſcetir. Limirarion. 

Where a leaſe made by a Baily ſeneſchal or 
other, deputed to makeleaſes is good, and in 
whoſe name to bemade; b. 9.76,77. ce tit. 
Baily, and Commiſſions. 

Where Leaſes, Bargains, and Sales, or &c. 
made of other mens lands by Commiſſioners, 
are good, and ſhall ſtand againſt the owners, 
and their heirs; b, 2.16,17.25.80. b. 9.66,67. 
ſee rit. Commiſſions. TEIN 

Where a leaſe for years 15 void in the very 
fa, by death of rhe leſlor, or other accident, | 


| + Where alcaſe, by an Abbot, or Biſhop, or 


b.2.61. b.3.19.21.28. b, 5-2. p. 26, ſee tit. Ba- 
ron and Feme, . 

Where a leaſe by an Abbor, Prior, Parſon, 
or Prebend, without rhe Covent, Chaprter,or 
Patron, binds the ſucceſſor by;agreement, and 
acceptance of rent after, or not ; ſee tit, Ab- 
bor, and Prior, Acceptance, and Confirmation. 


&c. is good, and binds the ſucceſſor by con- 
firmation, or other agreement after by the 
Chapter or Coyent : ſee tit. Confirmation. 

Where a leaſe made by a Parſon of 2 
Church, or Prebend, is good, and binds his 
ſucceſs or by confirmation of the Patron, or 
not; ſee tit. Confirmation. 

Where a leaſe by a Dean is not good'with- 
out the confirmation of others, and of whom ; 
ſee tir. Confirmation. 

Wherea leaſe by a corporation is not good 
without deed; ſee tit. Corporation. 

Where a leaſe to a corporation 1s good, 
though the name of the corporation be chang- 
ed; ſecetit. Corporation. | 

Where a leaſe to a body incorporate is 

ood, though it have no head ar the time, &c, 
ce tit. Corporation, and Capacity. ; 

Where the Kings leaſe to a body notincor- 
porate, or a perſon incapable, as a Monk, 
Alien born, or &c. js good ; ſee tit. Grant of 
the King. 

Where two join in a leaſe, it ſhall be ſaid 
the leaſe of one,and confirmation of the other; 
ſee tir. Confirmation, and Expoſition. 

Where an eſtate for years, and a franktene- 
ment may be together 1n one man; ſee tit. 
Eſtates. RE 

Of exceptions-in leaſes; ſee tir,Exception, 
Property, and Woods 


Where a leaſe is good, notwithſtanding | 
na 


miſnaming_; ſee tit, Miſnaming, 

. Under what ſeals, leaſes of lands, in the 
County Palatine, are good, under what not ; 
ſee County Palat. . 2434] 
Where the leſſee for years ſhall have the 
witdfalls where the leſſor; b. 11.48. ſee tit. 
Woods, and Property. 

Without impeachment of waſt, in whom is 
the-property of the trees, and howto be con- 
ſtrued; ſee tir. Expoſition, Waſt, & Property, 

At will, and what a&, or accident is a de- 
termination of it, what nor; ſee Tenant at will, 

Where a leaſe is not good without reciting 
a former leaſe, and where. void, for falſe reci- 
ral, or miſrecital, in the caſe of a common per- 
ſon ; b.2.33. b.3.9,10. 

Where the Kings leaſe is not good without 
reciting a former leaſe, and where void be- 
cauſe of falfe recital, or miſrecital or not, &c, 
ſee tir. Grant of the King. | 

Where, and what leaſes by him to whoſe 
uſe are good by ſtatute 1 R.3. ſee tit. Uſes. 

Where, and what Leaſes made by renant in 
gil are gcod, and ſhall bind the iflue afrer his | 


Leffors eſtate be determined, and whar not z| cant, Grants, and Expoſition. 


eath, what not ; ſce tit. Statutes 32 H.8.C.12. 
and Acceptance. | 


— —— — ——  C 
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Where a leaſe made by him who has ty 
eſtares in him at the time of the leale 1s _ 
and how to be conſtrucd, ard to rake effe +: 
ſce tir. Eſtates, and Grants, a 

Where by a leaſe of one thing , Other 
things pals as append. appurr, or incid. OT as 
implied, and intended in it ; ſee tir, Appen. 


Where a joint leale for years, or life of 
lands in feveral Counties, is good, ang <P 
lands paſs, and how the rents reſerved, ſhaj 
be reſerved ; ſec tit, Feoftments, Rents and 
Reſervations, ; 

Where a joint adion of debt, or waſt, may 
be maintained upon leveral leaſes, or not: 
ſce tit, Writ, and joining in Action, Debr, and 
Waſt. 

Where rent reſerved upon a leale for years 
or &c, ſhall he apportioned, or not; (ee tir, 
Apportionment. 

Count in debt upon a leale for years, and 
what is good, what not ; ſee tit. Debt, 

Bar in debt upon a leaſe for years, and 
whar 1s good, whar not ; ſee tir. Debr,. 

Where debt upon a leaſe for years lies, an4 
is mainrajnable, by, or agalnit the aſſignce 
of a reverſion, or term, or not; ſee tit, Af 
ſignee, and Arerages. 

Where leflee for years ſhall be received to 
ſave his term upon def. made, pleading,or &c. 
of the tenanr of the franktenement ; ſee Reſc, 

Where leſ'ce for years ſhall falſifie a reco- 
very; ſee tit. Falſifying recovery. 

Where aGion of waſt lies nor, there being 
a mean eſtate for life ; ſee tir. Waſt, 

Where grantee for years ſhall have a wric 
of annuity 3; ſee tir. Annuity. 

_ Where a leaſe is for years or life upon con- 
dition, ſhall ic be abridged, or inlar ged,or vo; 
ſee = po xer oy 

Ot leaſes made to defraud de 4 . 
dit; ſee tit. Collufion. Wn 

_ Where a mag, having leaſed for his own 
life, may grant the reverſion of ir, or not; 
ſce tit. Grant, 

Where a leaſe ſhall be avoided for a certain 


time, and after good again for the reſidue of © 


the time ; ſee tir. Condition and charge. 

Of reſervations of rents upon leaſes for 
years, or life, and how to be conſirucd ; ſee 
tit. Reſervation. 

Where leaſes for years, or life, by Parſons 
of, Churches,  Vicars, or Prebends are void 
for non-refidence, death, or other accident, 
or but voidable; ſee rit- Parſon, and Accep- 
rance, above. | 

Form of pleading a leaſe for years; ſee tit. 
Pleading. , 

Leet, 

Cannot be appendant to a Church, b.4.37. 
ſce rit. Appendant. 

Where a leet may be claimed by preſcripti- 
on, and what title made to a leer, or view of 
frank pledge is good, what not ; b, 8. 38. b. 
L1-14- . 
Authority of a Lord, or Steward to aflels 
fines, &c. or do other things ; b.q. 6,7-b.8-38 
tO 40. b.11.42. tO 45. 

Avowry for amercements in Court, and 
what is good, what nor ;, b. 6. 97,78. b.8-39, 
40. b.11.444,45. ſee tit. Amercements. 

Who i Judge in a Courr lect;b.6.12.b.8-38- 

Who ſhall be ſaid a chief pledg in the 
Courr leet; b.6.77,78. Eh 

Which are doziniers in a Court leet, and 
the uſe of them ; b.6.77,78. 

At what time of the year, and what place 
a Court leet may be held at what not; Þ. 10 
76. b.11.44,45.ſee tit. Srat. Magna Charta.35- 

What things are preſentable, and 1nquira- 
ble in a Court leet, what not ; b.$-2-P.7 3-104 
112. b.6.20.b.g.112,113, : ; 

Where a [cet ſhall be extinguiſhed by unity 
of poſleſſion and ſeifin of the King, or n0t 3 
b.g.25. ſee tit. Extinguiſhment. -:- 

Where a&ion of the caſe is for diſtre10ing 
men to come to leets, where they ought not 
ſee tit, Aion of the caſe, 

Where, 


. 


corporate. b.9.32. 


ont and (eifin preſently upon recovery by the 


The Table. 
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Where, how, and when preſentment in a 


Court ſhall be traverſed, or not. ſee cit. Bar., or other exccution in fadt. fee tir. Recovery. 


Where aRjon of the caſe lies againſt him 
who diſturbs another to come to the leet. fee 
cit. Action of the Caſe. 

How amercements in Court leets ſhall be 
affered, and what afferement 1s good, what 
not. ſee tit. Amercements, Statntes, Magna 
Charta. C.14. | 

Where law ſhall be waged in debt for a- 
mercement in the Court Leet, ſee tir. Ley. 

Lep. (Law waging.) 

Where law ſhall be waged in Ad1on of the 
caſe upon Aſſumpſit. b.4.93.95, b.9.87. ſee 
tit. Executors. 

Where law ſhall be waged in debt, upon 
arrerages of account, or no, b.6.5 3. b.10.103. 
ſee tit. Examination, and Stat. 5 H.4.c.8. 

Where law ſhall be waged in debt upon 
ſurpluſage of account, or not. b.9.37. ſee tit, 
Execcutors. 

Where law ſhall be waged in debt upon 
amercement in leet, or &c. b.4.95. _ 

Wherelaw waging lies for a gueſt in debt 
againſt his Hoſte for cating and drinking. b.g. 
87. ſeetit, Hoſtelor. 

Where law ſhall be waged in debt wpon re- 
reining for ſalary, or wages, or not. b.9g.8.88. 
ſee tir. Debt. 

Where law ſhall be waged in detinue for 
goods, or not. b.4.95, ſee tit. Detinue. 

Where law ſhall be waged in debt upon a 
Talley, Merchants book, or papers without a 
Seal, or not. b. 9.32. ſee tit. Cuſtoms, 

Where no law ſhall be waged in debt 
brought by the King. b 4.93.95. 

Where no law ſhall be waged in debt by 
Quo minus, by the Kings debror, or not. b.g. 
95. ſee tit, Nuo minus. 

£ Where law ſhall be waged upon a Contract. 
+4493 95- 

where ina plea real law of non-ſummons, 

ſhall be waged at the grand, or petty Cape. 


Where an a&ion of rreſpaſs ſhall be upon 
poſſcifion and ſeifin in law without regreſs, 
and rhe mean treſpaſs be puniſhed. ſee tir. 
Treſpaſs. 

Where the termors poſſeſſion ſhall be ad- 
judged ſeifin in law to him in reverſion, to 
have an Afjiſe upon outing of his termor, ſee 
tir. Affiſe. 

Where, and what are conditions 1n law, 
and how to be performed, and what at 1s a 
breach of them. ſee tir. Conditions. 

Where a Covenant, or condition uſſon an 
obligation, or &c. ſhall be diſcharged by a& 
of law. ſee tit. Conditions. 

Who ſhall be ſaid an Aſſignee in law. ſce tit. 
Aſſhgnee. 

Where, and what ſhall be ſaid a condition 
againft the law. fee tit. Conditions. 

How matters in law ſhall be tried. ſee tir. 
Enqueſts, 

Where a man or woman in execution ſhall 


Execution. 

Of licences in deed and law; and how they 
differ. ſee tit, Licence, and Ex poſt Fre | 

Where renr, ſezgniory, or &c. ſhall be ex- 
ringuiſhed by unity of poſſeſſion, which comes 
by a& of law,or not; bur ſhall be apporrioned. 
ſee tit. Apportion, and Exringnifh. 

Where a Formedon lies upon a gift in law, 
withour a gift in deed. ſee tit, Formedon. 

Where, and when a Church is yoid in deed, 
when in law. ſee tit. Q. Impedit. 

Where a joynt reſervation of rents, or &c. 

ſhall become ſeveral reſervations by a& of law. 
ſee tit. Rents, and Reſervations. 
_ Where the King thall be preſently adjudged 
in fps and (cifin of land, or &c. in law, 
and nor till entry, or ſeiſing. -ſce tir. Office be- 
fore the Eſcheator. 

Where ſurrender is not good, by him that 
has poſſeſſion in law, ſee Surrender. 


b.g.31, ſee tit. Saving def. | 
Where, and what day the party who wages 


Libell, and Libelling. 
In writing, how, and the puniſhment. b.s5. 


law, and has day to do it, ſhall bring in his 
hands, and how many. b.9.31,3 


2, P-I24,125. big.59. 
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Where non-ſummons in a plea of land fhall 
be tried by the country, and not by Law- 
waging. b.9.31,92. © 
Where a man ſhall have a ſecond writ by 
journies accounts upon them abared,by waging 
law of not-ſummons. ſee tit. Journies accounts. 
Where waging of law lies not for a body in- 


Law, ſee tir. Poſſeſſion. 
- Where poſſeſſion and ſeifin in law ſhall be 
adjudged in a man upon a condition broken, 
without re-enty indeed, or not. 'b.1.85.94. 
97.174» 0.2:53,54+ b.3-65.84,85. b-4-53- b.8. 
44-53-ie tit. Condition, and Enr. congeable. 

Where poſſeſſion and ſeifin in law of land- 
rerits, advowſon, or &c. ſhall make a man 
tenant by courteſje, or no. b.1.97,98. b.8.35. 
ſee tir, Tenant by courteſie. 

Where ſeifin and poſſeſſion in law of land, 
rens, or &c. in the huſband, ſhall make the 
wife to be indowed, and whar is ſufficient ſei- 
fin and poſſeſſion, whar nor. b.6.34.79. b.7. 
38. b.8.22-27.35, ſee tit. Dower, : 

Where ſe:ſin, and poſſeſſion in law 15 ſuffi- 
cient to make the fiſter heir, or &c. b.1.121, 
b.3.2.40-42- b.8.35. ſee tir. Diſcents, | 

Where poſſeſſion and ſeifin in law 1s by the 
Lords claim, and ſufficient to gain the lands or 
goods of his villein,or nor.ſee rit. Conr. claim, 
Where poſſeſſion and ſeifin in law of the 
baſtard, is ſufficient to make his iſſue heir -in 
prejudice of the mulier,or not, ſee ti, Baſtardy. 

Where a releaſe to him that has only poſ- 


By words, how, and the puniſhment, b.$.2. 
P-124,125. b.9.59. 

What ſhall be ſaid publiſhing of a libel, 
what not. b 9.59. 

How he that finds alibel ought"to demean 
himſelf. b.g.2. p.125. | Sf 

Where the compoſer of a libel ſhall be pu- 
niſhed though the party againſt whom, &c. 
be dead. b.5.2. p.125. 

Where a&ion upon the Statute lies againſt 
a judge ſpirirual, who will nor deliver a libel, 
b.10.7 5. ſee rit. Statutes. 2 H.g.c.3. there, 

Licence, 

Where licence by word is good, and with- 
out ſhewing a deed, may be pleaded, or nor. 
b.6.38. b.g.99,100,101,1c2, b.11.48. ſee tir. 
Corporation, and Monſtr. of Deeds. 

To hunt, to what perſons extended, and 
how conſtrued. b.g. 40. 


treſpaſs b.8. 146. b.g.49. 

Licence in deed, and in law, and the diffe. 
rence betwixt them. b.8.146,147- 

Where a condition that he ſhall not alien 
without the licence of tne leſſor is good, and 


what not, b.3.64. b.q.119,120: b-3.38. 
Where licence is requiſite for the Kings te- 
nant to alien, and what licence is good, what 
not. b.1.44- b.2.80,81. b.q-5; 5. b.6.28. b.85. 
b. 9.106. b.10.24. 
Where the King may ſeiſe, &c. upon alie- 
nation of his tenant, notwithſtanding he has 


ſeffion and ſcifin in law is good, or nor. ſee tit, 
Releaſes, 

Where tenant in law, though not in deed, 
of a franktenement, art the rime of pleading, 
ſhall have plea in bar to the wrir, &c. ſee tit, 
Pleas. 

Where a man ſhall be adjudged in pofſeſſi- 


the Kings licence, or not. b.1.44. b.2.80. b.6, 
28. b.8.85, | 
Where the Kings tenant may charge the land 
with rent, withour the Kings licence. b,8.85. 
Where the Kings tenant may releaſe with- 
out the Kings licence. b.3.51. 


law, withour ſeiſin delivered by the Sheriff, 


of whom ; and whar 1s ſufficient, what not» 
b.3.31. b.10.25,26-31.110, 

Where licence ſhall be traverſed, and iſſue 
taken upon ir. b.g.98. 

Where the Rings licence is' requiſite to 
make a Park, Chaſe, &c. b.11.85,87. ſee tir. 
Forreſts. 


Of the King to go to eleRion of a Biſhop, 
or &c. b.g.18. — 

Of the King to marry his nief. b.4.55. 

Of the King to go over ſea, and under what 
ſeal it is ſufficient, under what not. b.2.17. 
ſee tir. Contempr. A 

Where licence is requifite for a forraign 
Prince to come into England. 7.21. Calv. caſe. 

What eſtate the King ſhall have in lands at- 
rer (cifing for alienation without licence. b.2, 


80. 

Where the Kings licence Is requiſite to his 
widow, to marry, and where ſhe cannot mar- 
ry with ir. b,4q.55. ſee air, Fine to the King. 

Where the Kings licence is requiſite for che 


Where licence is a good plea in a writ of | 


what alienation is a breach of the condition, |. 


Where licence is requifire from the King 
.to his renant, for altenation 1n mortmain,and 


foundation of a Chantry, or &c, (ce tit. Grant 


be diſcharged of ir by a& of law. ſee tit. | of the King. 


Where theKings licence is requifire ro make 
an appropriation. ſee tit. Appropriation. 

Of diſpenſations and licences 1n. cauſes Ec» 
clejiaftical, and what are good. fee tit. Di- 
ſpenſacions. | 

From what time the King ſhall have the 
iſſues and profics of the lands of his tenant 
who aliens withouc licence. ſce tir. Iſſues of 
lands, 

Limits, and Limitations. | 

The Starures of Jlimications, and what was 
the time of limitation for uſing a writ 10 an- 
clent time, and what art this day. Mert.c.8.W. 
1.38, Weſt.2.25. 32 H.8.C. 2. b.q.20.11. DJs 
40. b.8.7 5.126. b.g.36. b.11.68. | 

Of the limics and bounds.of the Court of 
Marſhalfie, b.4.45,47. b-6.20,21+ b.7-I5.Þ.10. 
68. to 78..ſce tir. Authority and Marſhalfie. 

Where a deviſe upon condition. is good, 
and words ſhall be conſtrued rather in the 
ſenſe of a limitation, then of a condition. ſee - 
tir. Devilſe. IS 

Where Copyholds ſhall be conſtrued to be 
within the Statutes of limitations, ſce tit. Cg- 
pyhold. As 

Where a remainder depending upon a 
condition, is not good ; but upon a limitation; 
contr. ſee Remainder. | ; 

Where an eftate-in-fee,may be limited up- 
on. another eſtate in fee, or nor. ſee ti.Eſtates. 

What eſtate ſhall be by grant generally 
without. limiting any eſtate. ſee tit. Eſtates. 

Within what limits the Court Baron may 
be held. ſee tir, Mannor. Ex 29 | 

Within what limits the Court may be held. 
ſee tir; Leer... EH DD 

Where no limitation of time binds the King; 
and Nullum trmpus occurrit, or contr. (ce tit. 
Prerogative, ._ 

Of limitation of inrollment of deeds upon 
bargains and ſales, fee tit. Inrollments, and 


| Computation. 


How, and within what time a condition 
ſhall be performed, where no time is limited; 
ſee tir. Condition. -- b "A 

Where an heir ſhall rake an eſtate by pur- 
chaſe, and nor by diſcent, .and upon what 
manner cf limitation. ſee tir. Heir. ? 

_ Of limications (during life) or during the 
lives of two, and of the longer liver,and when 
che eſtare ſhall determine. ſee tir. Expoſition. 

Of limitation of uſes. ſee tit.-Ulſes. , _ 

Of limitation of eftates Tails. ſee tir; 
Tails, : RE 

Of remainders. ſee tit. Remainders, 

Livery and pzimer ſeiſfin., 

Where a Diem clauſit extremun ſhall iſſue 
one afrer another, or nor 3. bur anocher pro- 
ces, and what. b.7.45, b.8,168. | 

The manner and form-of ſuing livery, and 
what order is to be obſerved in it. b.8.172. 

How, and what homage ſhall be made by 
the heir, upon» livery ſued, and where, and 
in what manner it ſhall be reſpired. b.8.172. 
Where 
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The Table. _ 


Where the heir of lands held by Knight 
ſervice ſhall have livery with iſſues. b.$.17 2+ 


Where interpleading ſhall be betw1xt two, 
where they are to have Onſter /a main of the 


King. b.1.45. ſee tir. Stat. 2 E.6.8. 


Where livery ſhall be ſued by the heir upon 
a reverſion diſcended to him, and when. b.2. 


93. b.6.3. b.9.125.129.132. 


What value ſhall be paid to the King upon 


livery, or primer ſeifin. b.8.172. 


Where monſtr. of right, or Ouſter la main 
is, and where it ſhall be with iſſues. b.1.158, 


159.173. b.2:50.53. b.4.5 5457+ b.7-16. b.9.99. 


IOZs 


Where, and to what time the King ſhall 
have the iſſues and profits of the land of his 


tenant held in Capite. b.8.170.172,173+ 


Where upon livery ſued by the heir, he 
ſhall have things append. and incid. by reſti- 
tution of the principal, to which, &c. with- 
out mention of rhem.ſee tit.Grant of the King. 

Where the heir ſhall not have traverſe to 
an office, nor-ny other ſtranger, unleſs ano- 
ther office be found for him. ſee tit. Office be- 


fore, &c. 


Where a man ſhall ſue livery as well of 
lands held of other Lords, as of lands held of 


the King in chief. ſee tit. Prerogarive. 


Where entry is lawful upon the Kings poſ- 
ſeſſion, and fhall avoid it without livery, 
petition, Ouſter 1a main, or monſtr. of right. 


ſee tit. Entry congeable. _ 
Livery and Stiſin, ſee tit. Feoffments, 


Mayor of London eſchearor of the City of 
London. b.4-54« 


Cuſtom of London to deviſe land, and de- 
viſe in mortmain, and who may deviſe in 


mortmain, who not. b.4.54.113. b.8.129. 


Cuſtom of London to arreſt a man without 


proces. b.9.62,63.67. 


Of Londos of forraign attachment.b. 10.103. 
Cuſtom of London that every day there ex- 


cept Sunday, is Market open. b.5-2.p.83. b.8. 
127. ſee tit, Faires and Markets. | : 

Cuſtom of London, that if a villein abide 
there a year-and day, no proces of law ſhall 
ferch him our, bur he ſhall be infranchiſed. b, 
8.2. P-107. | 

Cuſtom of Loxdon, that no waging of law 
ſhall be againſt a Merchants book. b.9. 32. 


Cuſtom of London, that the poſer and Al-| g 


dermen there ſhall have rhe wardſhip of Or- 
hans, and diſpoſition of their lands and 
oods, b.4.54,65. b.g,2.p.73- fee tit. Ward. 

Cuſtom of London, that a recovery there 
againſt an huſband and wife of the wives 
lands, ſhall bind her as ſtrongly as a fine at the 
common law. b.2.57, 

Cuſtom of London to make guildes and 
Fraternities. b. 8. 122. 125. ſee tit, Cuſtoms 
and Preſcription. 

Cuſtom of Londox that the Mayor there up- 
on execution and examination of the parries, 
if he find rhe plaintiff ſatisfied, may dif- 
OE the defendint. b. 8, 126. ſee tir, Cu- 

om. 

Cuſtom of London, that if the debtor be 
fugitive, he may be arreſted before the day 
of pxene ro find berrer ſurety. b.8. 126. 

Cuſtom of Londor, that upon information 
that any man is in avowtry with a woman, 
or keeps a Whore in his chamber, thar the 
Beadle may take them, and carry them to 
priſon, &c. b.126. 

Cuſtom and Franchiſe of London, and thar 
they ſhall not be impannelled upon inqueſt 
4s of the City, nor joyn with Forraigners, 

« 7o2. : 

Cuſtom of London, that aRion of debt lies 
againſt his executors upon ſimple contract. 
b.sg.2, p.82,83. b.8.126. 

Cuſtom of London to maintain an a&ion 
for ſcandalous words, and words of defama- 
tion. b.4.18. 

Where, and what Cuſtoms of London are 
good againſt Statutes, where, and what not. 
fee tit. Franchiſes, and Preſcription, 


| ſee tit. Diſtreſs. 


Where Cuſtoms of Lox4on ſhall be gone, 
and extinguiſhed by the Kings ſeifin. ſee ar 
Extinguiſhment, 

Cuſtom of London to make Ordinances and 
Bilaws, which are good, which not. ſee tir. 
Bilaws. 

Where the whole writ ſhall abate becauſe 
part of the land lies in London, of another 
Franchiſe. ſee tit, Writ. 

Of confirmations of the Cuſtoms of London, 
or other Franchiſe, and how they ſhall avail. 
ſee tir. Franchiſe. 

How trial ſhall be of the iſſue upon a cu- 
ſtomS@f London, or other City, and where by 
the country, where by certificate. ſee tit. 
Cuſtom. _ 

Where Cuſtom of London returned by the 
Sheriffs of London, or &c. upon a writtothem 
dire&ed is good, or not. ſee tit. Retorn of 
the Sheriff. 

Where Cuſtom of London is, that lands ſhall 
paſs there without 1nrollment, according to 
the Statute 27 H. 8. 

Ele&ions of the Sheriffs of London. ſee tit. 
Sheriff. 

Lo2d, and Tenant. 

Where the Lord muſt avow upon a perſon 
certain, and where upon the veray tenant, 
bythe manner, or upon the matter. b.9.134, 
135. ſee tit. Avowry. 

Where the Lord paramount ſhall make 
avowry upon the diſcontinuee in tail, and 
where the donor may make avewry upon him, 
or upon the iſſue, notwithſtanding the dif- 
continuance. b. 3.30. ſee tit. Avowry. | 

Where the heir in tail ſhall be in ward,and 
where,and to whom, notwithſtanding the diſ- 
continuance made by his anceſtors. b. 2, 92, 
{ 93. b.8.166. b.g.126. ſee tit. Ward. 

To whom tenant in dower ſhall be tenant, 
and by what ſervices. b.8.35,36. b.9.135. ſee 
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Of writ of reſcous by the Lord ,and wh; 
the tenant may make rcſcous, the Lord th. 
ſtraining in his fee,or within the lang charh 1 
ro = diſtreſs. ſee tir. Reſcous, I 

Ot ceſſing the tenant in doing his ſerv; 
and Ceſſavit for the Lord, 7g ro 
or not. ſee tit. Ceſſavit. 4 

Where the Lord ſhall have Heriot upon the 
the death of his tenant, or &c. ſee tic. Harior 

Where rhe tenant ſhall have, and maintain 
In a&ion of treſpaſs by force and arms,apainſt 
his Lord. ſee tit. Writ, Treſpaſs, and zz yoſ 
fatto. 


— 


M. 
Maintcnance. 


What matter 1s ſufficient to abate the wrix 
of maintenance. b.3.1. 

Who ſhall be fatd to maintain quarrels. (ee 
tit. Barretor. | 
Maintenance of TUrit, 

How the demand. ſhall maintain his wric 
againſt mſnaming pleaded of the perſon, or 
rown. b.6,65. ſee tit. Writ, and 9. Impedit. 

How a man may maintain his writ by Per- 
nancy of profits, againſt Jointenancy pleaded. 
b.1,123.131. 

How a man may maintain his writ by per- 
nancy of profits, againſt diſclaiming pleaded, 
b.4.131. ſee tit, Diſclaimer, 

What iſſue ſhall be taken, where a man 
maintains his writ by pernancy of profits, h. 
$5.2, p77: ſee rit, Iſſues joined. 

Where a writ ſhall be' maintained by 
known by one name and another, againſt 
miſnaming, ſee tit. Q. Impedit,and Reputation, 

_ Wainpaile, 
Where mainpriſe ſhall be found by the def, 


tir, Dower. 

To whom tenant by courtefie ſhall be te- 
nant. b.8.35. ſee tir, Courtefie. 

Where and how the Lord in ancient De- 
mean ſhall avoid a fine levied by his tenant 
at the common law. b.10.5o0. ſee tit. Diſceir. 
Where the Lord need not change his 
avowry, and accept the feoffee of his renant 
without notice, and what ſhall be ſufficjent 
notice, what not. b.3.23,24+30.35,36. b.g.57, 
8. b.6.58. ſcetit. Avowry. | 
| Where the Lord of a franchiſe ſhall haye 
Sheriff for entring his franchiſe, or not, ſee 
tit. Franchiſe, and Non omittas” - 

Where the Lord ſhall have eſcheat of his 
tenant. ſee tir. Eſcheat. 


his tenants heir. ſee-tit. Ward. 

Of the Lord in ancient demean. ſee tit. 
Ancfent demean. 

Of the Lord of a Copy-hold. ſee tit. Copy- 
hold. | 


tir. Tenures. 
Of Avowry upon tenants by the Lord. ſee 
tit. Avowry. 
. Of diſtreſs by the Lord for rents, or &c, 


Of Lord, and villein. ſee tit. Villeinage. 
Where the Lord, Maſter,or Soveraign ſhall 
be charged, and; anſwer, for the a& of his 
ſervant, or Deputy. ſee tit, Charge, and 
Hoſtelor. F 
Ot approvement of common by the Lord, 
and where, and how he may do it. ſee tir. 
Aſſiſe. 0 I 
Where the Lord ſhall preſcribe to have 
common, &c. for him and his tenants, and for 
whom. ſee tit. Preſcription and Common. . 
Where a Lord of a Mannor may build a | 
Dovehouſe. ſee tit.”Dovehouſe. - 
Where leaſes made by a Batly, Steward, or 
&c. is good, and binds the Lord. fee tit. 


an a&ion of treſpaſs, or the caſe, againſt the | 


Wher the Lord ſhall have the wardſhip of | 


Of tenures betwixt Lord and Tenant. ſee Le 


Leaſes, and Authority and Commiſſions. , 
Authority of the Steward, or Lord of the 
leer ro aſſeſs fines, or do other things, ſee tit, | 
Leer. 


in account, and he that is adjudged to account 


ſhall go at Jarge upon mainpriſe, and wha: - 


ſurety he ſhall find. b. 11.38. 

Where mainpriſe ſhall be found by him that 
comes 1n upon Capzias, or Exigent. b.1o.100. 

Where mainpriſe ſhall be ,found by him 
that is outlawed, how, and when, or nor. b. 
IO-ICO,IOIs 

Where matinpriſe ſhall be found by Com- 
mandement, and 8c, or not. b.10.99,109, 
ſee tir. Stat. W.1.C.15. | 

Where amercement ſhall be of mainper- 
nors. b.8.39. ſee tit. Amercement. 

How mainpriſe ſhall be diſcharged, by what 
aQ, and where, and when. b.11.38. 

unger and Boyer. | 

Debt for ſalary of cating and drinking, and 
form of the Count in ir, b. 8. 147. ſce tit, 
Debt. 

Debt by an Hoſtelour againſt his gueſt for 
eating and drinking. b.9.87. ſee tit. Hoſtelour. 

Where the def. ſhall wage his law in debr 
for cating and drinking, b.q.95 . b.9.87. ſee tits 


Yo : 
Where, the verdi& is void becauſe the ju- 
rors have eat and drunk or nor ; bur they 
be puniſhed, and how. ſee tir, Enqueſt. 

Fe 4 Mannoz. 

Court Baron incident to a Mannor. b. 4+ 
27.27. 

At what place a Court Baron may be held 
b.4. 26,27. b.g-$1. b.10476.. 

Who are Judges in a Court Baron. b 4-26- 
33. b,6.11. ſee tit. Suitors. | 

Of what things a Mannor confiſts, and how 
Mannors began at the firſt, and that a wan 
may not make a Mannor at this day. b-4+26- 
b.6.$6.64,65,66. ſee tit. Repuration- 

Wherea Mannor may be out of any town, 
and where in a Precipe quod reddat, it may be 
demanded without naming any town, al 
where - it may be ſuppoſed within a Town, 
&c. b.8.119. :, bes 

Where a mannor may be within another 
mannor, or held of another manvor, Or not- 
b.2.91. b.8.83.1658., b.g.123. b.L1. 7,15. 


Where 


 mannor, or not 3 


(ere 


yo ow Res 
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The Valle. > 


Where a venew ſhall be of a mannor, and 
not of a town, and where contr. b. 1.162. b. 
6.14.65. b.9.47. b.11.17,18. . 

How, and what mannor of trial of iſſues 
joyned, betwixt party and party, ſhall be in 
ſuits in Court Barons ; b.g. 31. ſce tir. Aﬀent. 

Of the ſtatute called Extenta maneriz ; b. 4. 
2I. 
Where there are two manners of Courts 
Baron, and the ſeveral natures of them, &c. 
b.4.26,27. 

Where, and by what means one mannor 
may be divided, and made two; and every 
of them have irs Court Baron, &c, where, and 
by what means not; b 4.26,27. b.6.64.67. 


Where a mannor once diflolved, and de-|- 


ſiroyed, may be revived, and become a man- 
nor again ; b.6.64. 

Wher, a mannor 15s not deſtroyed by the 
grants of the frankrenements of all the Copy- 
holders ; b.q4.24.26,27. 

Where land held of a mannor purchaſed 
by the Lord, is not parcel of a mannor, other- 
wiſe of eſcheat ; b.5.2. p-5,6- 

Where tithes may be claimed as appendant 
roamannor; b.2.4 5. ſee tit. Tithes, and Ap- 
pendant. 

Where by grant of all the demean lands of 
a mannor, the cuſtomary and Copy-hold lands 
ſhall not paſs; b. 1.46. b. 5.2. p- 5,6. ſee tit. 
Expoſition, and Copy-hold. 

Where aleaſe is of a mannor excepting par- 
cel, the part woaE; 4G remains parcel of the 

+$.2. P-II. b.6.66, 
| Where a Lord of a mannor may ereQ a 
Dove-cote ; b.g-2. p.104» 

Where an advowſon or other thing appen- 
dant to a mannor once ſevered from it, ſhall 
be appendant after, or not; b.6.54. 

Where grants and admittances of Copy- 


Holds out of the mannor are good, or not 


b.4.25,27. ſee tit. Copy-holds. 
Where retaining a Steward to keep the 


Courts of the Lord of the mannor, by words, 


is good ; b.4-30. thrice. 

Where land in the Sea covered with water 
is parcel of a mannor, &c. b.s.2. p.107. 

Where a Precipe quod reddat of a mannor 
without a forſpriſe is good, and where other- 
wiſe; b. 5.2, P-I1. b. 8.119. b.11,49. ſee tit; 
Writ, and Exception. 4 

Of a mannor by reputation; ſee tit. Repu- 
tation, 

Where rents, ſervices, or other inheritan- 
ces, may be parcel of a mannor, or appen- 
dant to a mannor ; ſee tir. Appendant. 

Where a leet may be claimed as appen- 
dant to a mannor ; ſcetit. Appendant. 

Where an hundred may be claimed as par- 
cel or appendant to a mannor. —* 

* Where, and what things incident or ap- 
pendant to a mannor, cannot be ſevered by 
any means; ſee tit. Appendant. | 
_ Advowſon, appendant to a mannor 3: ſe 
tit. Appendant. \% 

Where, and what things appendant or ap- 
Purrenanr, or incident, paſſes by grant or fe- 
offment of a mannor, without tife words, 
(with the appurtenances)in caſe of a common 
perſon, what not. ſee tit. Appendant. 

Where, ang what things appendant or ap- 
purtenant, of incident, paſs by grant of the 
mannor, &c. by the general words (wirh the 
appurtenances) in the Kings grants, withour 
Expreſs mention of them, where, and what 
not. ſcetir. Grant of the King. . 

Where upon. particion of a mannor, the 
adyowſon rewains in common. ſee tit, Parti- 
tion, and Appendant. 

Where the diſleiſee of a mannor till he has 


recontirued the poſſeſſ. of the mannor to | 


which &c. ſee tir. Diſſeifin, Preſentment to a 
Church, and Remitter. : 
Where amercement 1s of ſuitors in a Court- 
Baron : ſee Amercements, and Suitors. 
Where law ſhall be waged in debt upon 
amercement in a Court-Baron ; ſee tit, Law. 


Where a feoffment, chouyh one, or other 
of the partics be miſnamed in their proper 
name, or Surname, or 1n the thing which 
paſles 3 b.1.46. b.2.33-51.67. b. 3.19; b. 4-35. 
48.50. b..2. Pe124-b 6.64,65. and 35. bis 
21. ſee tit. Deeds, and Feoffments, 

Where an obligation is void by miſtaming 
in the name of Bapriſm, Surname, or &c. or 
nor ; b.10.122-tO 125.b.11.2t. ' 

Where a releaſe, or confirmation is void 


Where in ancient #ime Lords of mannors | 
uſe to have the probate ef Teſtaments within | 
their mannors ; ſee tit, Teſtaments, 
Maſter, (ee tit. Servant. 
MWarthalſie, 
The authority of the Court of the Mar- 
ſhalfie, and its juriſdi&ion ; b. 6.20,21. bs 7- 
Is. b.10.68.78. | | * 
ARion upon the ſtatiite De art. ſuper Chart. 
for ſuing in the Court of the Marſhalſie,| Where a rele > VOId 
where none of the. parties is of the Kings by miſnaming, 1n the name of the parries, or 
hoſtel; b. 6.20,21, b. 10.75. ſee tit. Art. ſup the thing, or not z and how to be pleaded 
Chart. in Stat. * |b.2.34. b.10.122. t0126. | . 
Authority of the Coronor of the Kings | Where a leaſe for years is void by miſtid- 
hoſtel; b.4.45.47. , ming the perſon of the letlor, Gr leſſee, or of 
Who 1s judge in the Court of Clarſhalfie | the thing demiſed, or nor b. 2.34. b. 3.9. b, 
b.6.12. 10.122.t0 126, , 
A moſt ancient Court ; b. 10.69. | Where a fine is void for incerrainty, and 
The manner. of execution upon judgment | miſnaming the one, or other, or of the thing 
in the Court of Marſhalfies b 10.69. of which it 1s levied, or not; b.8. 155. fee 
How, and in what Court judgment errone- | tit. Fines. : ins : 
ous given in the Court of Marſhalfie, ſhall be Where the Kings grant 15 void for* miſnd- 
redreſſed ; b.10.69. ſee tit. Error. ming, or falſe, or miſreciral, or &c. or tjors 
. What grant of the office of the Marſhal of b.1.46. b.2.33,34- b 3-10.73.75. b. 4-33. bs. 
the Marſhalfie is. good, and of what eſtate, | 55- ſee tit, Grant of theKing. : 5-8 
and what not ; ſee tir. Officers, Where the writ upon journtes accouhts, 
Meſne. | ſhall nor be had, Tm a writ abated, for mif- 
Writ of meſn, and what is ſufficient mat-| namIng ; ſee tit. Jourmies accounts, ! 
ter to abate It z b.8.96. b:g.124- Replication to miſnaming pleaded. an 
Count in a writ of mean, and what is good, what 1s good ; fee tit. Replication', 
what not; b.4.93. b.8.86. hay marmger of writs. | 4 
Where one writ lies upon ſeyeral tenures,| Where the grant of -a common perfor” 1 
or not; b.8.86. ; void by miſrecital, or falfe recital; fee tits 
Where a writ of mean lies and ſhall be Grants. ate Aa 
maintained upon a confirmation ; b.g.140o. | How the demandant fhall maintain His 
Where the meſnalty is extinguiſhable by writ, againſt miſnaming of the perſon; Towt, 
purchaſe of the tenancy peravail, or fore- Or &c. ſee tit. Maintenance of writ. 
judger, and what ſhall inſue upon ir, b.3.66.' Trial of miinamiag, or of any thing that 
b.4.9. ſee tit. Extinguiſhmeyr | parcel of the name, and where rhe venew ſhall ' 
Where arerages of thc menalty ſhall be loſt ; be, when the hare, ſurname,” or addition is 
by acceptance of ſervices, by the harids of the put in 1fſue ; ſee tir, Trial. | CH4 ML 
renant, or not; b. 3.66, ſee tit. Acceprance, | Moverata miſericozdia. 2 
and Arerages. | Where two ſhall join in moderate arheaſe- 
Writ of mean againſt the huſband and wife ; ment, or not ; b.11.43- <<< 
b.8.54. b.9.73. What ſhall be ſaid exceſſive amercement 
Where the mean ſhall. diſcharge himſelf upon which Moderate miſericordia-lies, an 
againſt the plaintiff in a wrir of mean by put- how it ſhall be tried, and adjudged; 'b.11.44- 
ring his own beaſts in the pound; b. $.21,22: , ſee tit. Statutes, Mag. Chart. c:1g. + 62s 
IIO1IT. ,| ' Where Moderate miſericordia lies; and tha 
Bar ina writ of mean, and by what as and ; be maintained; ſee tir. Amercement; and 
means acquitral ſhall be excinguiſhed, and 'Statutes, Mag. Charr. c. 14. _ Wh ts 
diſcharged ; b.8.54. : | Moities, ſee tit, Pavt, and Parcil; 
Where grant to the huſband to be diſcharg- by Monopolies.  -— ; 
ed of acquittal enures to the wife; b. 8. 54.| Definition'of Monopoly ; b.r1.86. |; 
ſee Baron and Feme. _ Where the Kings grant of a mottopoly | 
Judgment in a writ of mean,and where,and | good, or not; and what is ſuch moncuolbih 
upon what plea judgment ſhall be rd recover | he cannot gtant 3 b.8.125,126, to 138. b.' 195 
the acquittal preſently, &:c. and where to te- [1 17:b, 11. 84..to 89. ſee tir. Granr' of the 
cover damages; b.8.134. bg.21.110,111. | King. , : Eo 
Whireancient demean is a good plea, in a! Whiere preſctiption to have a mondpoly 15 
writ of mean b, 5.2, þ. 105. ſee tit. Ancient good, or not; b. 8.125: fee tit. Bilaws; aol 
demean, Commonweal. © \ -- | Ca, 
Where age-ſhall be granted in a writ 6f | - Where an Obligation to have aMonopoly,is 
mean, and the plea demur for nonage of the} not good ; b. 8.125. b. 11.53. ſee tit. Condi 
tenant, or demandant ; b.6.3. b. 9.85. ſee tit.; tion. -- = a | | 
ſtrance of right; 


Age. Rs | _ Won x 

Where judgment of forejudger is in a writ| Where, and for whom it lies, or not; 6.1: 
of mean, and againſt whon), and whom not; | 50.5 3.158,1 $$17 3+ b. 2:50.53. b.4-54,53-22. 
b.9.73. ſee tit. Star. Weſt.2, c.g.  [b.7-17-19. * —— 6 

Proces in a writ of mean; b.9.73. b.11.64.| * Where a man may eriter upon the Kings 
ſee tir. Stat. W.2. c.g. | poſſeſſion vwithour monſtrance of right of 

Joyning in aid of the mean to the tenant, | other proces, or ſuir made ; ſee tit. Entr} 
and where freely without proces ; ſee tit. | congeable. Diſſeiſin, Intruſion, and Livery. 
Joyning in Aid. = "MWonkrance of Deeds, Fines, and 

Where the tenant paravail ſhall not have Becozds. CISEEt, 
a writ of mean before notice, and requeſt ro] Where a man ſhall not have the deed of a 
the mean to acquit him, and put his own | thing meerly in grant, becauſe it is executed; 
beafts in the pound, &c. ſee tit. Requeſt and veſted ; b.6.38. ; 

Melins inquirtndum ; ſee tit, Office before Where he thar prays to be received ſha! 

| the Eſcheator. © ſhew a deed of remainder, or" reverſion, by 
which he claims tobe recetved, and when he 
ſhall ſhew ir, or not ; b.1r0.93,94. 

Where a man ſhall make ricle, ar maintain} 
an ation, or juſtifie by the Kings parent, 
withour ſhewing the Kings letters parents, be 
he party, privy, or a ſtranger to them, or not; 
b.6.74. b.10.88.92.93; 


5 


Ry yrmmans OR 
Where a writ ſhall abate by miſnaming the 
Town, or &c. b.6.10.64. b.7.27. b.8.1 59. 
Where a writ ſhall nor abate againſt all for 
miſnaming one; b.8.159. 
Where miſnaming of a ſtranger or his 
companion, or wife, and contr. ſhalt be plea- 


ded, or not ; be5.64 by 
| Where 


_ 


Where executors ſhall ſhew the teſtament, 
and when the def. ſhall have the hearing of 


1 he T alle. 


— — 


Where licence to alich in mortmain, or to 
the renant to alien muſt be ſhewn; ſee tir. | 


it ; or &c. and when not ; b. 9.38 ſee Ut. 
Teſtament. 

Where a man may be compelled to ſhew a 
record, what is a ſufficient record, and under 
what ſeal, and where the tenor of a record 15 
ſufficient, b.8.8. ſee tit. Exemplification. 

Where payment may be pleaded without 
fhewing a deed or acquitrance witneſſing It 3 
b 3.55. b-g.2. p43. ſee tit, Debt. 

Where a man may plead in bar in debt up- 
on an obligation,or &c. matter in deed, with- 
out ſhewing a deed of it, and what matter, 
where, and what not; b.1.3. b.3.83. b. 4.84- 
ſee tit. Debt, and Audzta querela. 

Where a man may plead a defeaſance, or 
other matter in bar, by force of a deed with- 
our ſhewing it, or not; by. 2. p.75. b. 10.106. 

Where a leaſe made by an huſband and 
wife may be pleaded without ſhewing the 
deed, and where themſelves may plead it 
without ſhewing the deed, or not; b.2.61.75+ 
b.3 21, ſee tit. Agreement, and Aſſent. 

Where aſſent of a man or woman, may be 
pleaded without ſhewing a deed of it; b.2.6. 
57. b.3.21, ſee tit. Aﬀent, . 

Where a deed made to a ſtranger, ſhall be 
ſhewn becauſe title is conveighed by it.Where 
It belongs not to the ſhower, and where it 
does,or not ; b.6.38. b.g.23. b-10.92,93+ 

Where a ſtranger to a deed ſhall take ad- 
vantage of a deed ſhewn to the Court by him 
_ is party, or privy to it ; b. 5.2. P. 74-76. 

I0.92, | 
Where a man ſhall avorv or juſtifie as ſer- 
-vant, or by force. of a warrant, or 
withour the deed ; b.10.92. 


Licence. _ 

Where an arreſt is lawful by force of a war- | 
rant, &c. without ſhewing it ; ſee tit. Falſe | 
impriſonment, and Arreſt, 

Where preſcription by a que effate,is good, 
wher&not ; without ſhewing the deed of aſ- 
ſigament ; ſee tit. Preſcription. 

MWoztdanceſtoz, 

Form of the wrir of mortdanceſtor brought | 
by an infant; b.q. 40. b.8.126, 

What dying ſeiſed in fee, is ſufficient to 
maintain a writ of mortdanceſtor, what not 
'b.2.61. b 8.101. 

Bar in Mortdanceſtor, and what is good, 


'what not 5 b, 4:43. b, 6.7.8. b, 9-119» ſee tits | 


'Bar. a 

Where mortdanceſtor lies not betwixt a 
baſtard, and a mulier; b.8.101. 

Where age ſhall be granted in a writ of 
mortdanceftor ; ſee tir. Age. 

Where circumſtances of the plea ſhall be 
inquired in mortdanceſtor ; b.6.4. 

Where'the heir ſhall have mortdanceſtor, 
notwithſtanding his anceſtor was attainted ; 
ſee tir. Corone, and Diſcent. 

Where in mortdanceſtor a mat ſhall plead 
in bar, withour traverſing the dying ſeiſed of 
the anceſtor ; b.4.43- b.6,7,8. 

02gage. - 


Ne injuſte vexes, 


Where the writ of Ne injuſte vexes lies b 
whom and againſt whom, where, ang 205A 
whom not ;, b. 4.11. b.5.2.p.1co.b. 8.5. þ 
33+ ſee tit. Stat. Mag. Chart. c.1o, I 

Bar 4n Ne #njuſte vexes, and what j 
what not; b.5.2. P.100. 7 

Nifl p:tus. 

Where Niſz prins ſhall be granted in ap- 
peals, or other matters of the Crown; þ ;. 4; 

Where, and when a N// pris, or Hihes 
corp:45, or Tales ſhall be granted, and where x 
Niſs privs with diſtreſs; b.1.4. 

'* Where after verdi& a new Nifs priys ſhall 
be granted, or nor, but a Yenire facias, or Ha. 
beas corpora ; b.8.65. ſee tit. Enqueſt, 
| Where an Aſhſe hall be turned into an 
inqueſt, and raken in nature of an inqueſt by 
Nift privs  b, 8.57. ſee tit, Afliſe. 
' Juſtices of Niſs pris, and their authority 
b.4.43- b. 10.103. ſee tir. Juſtices. ' 
Nin-ability, ſee tir. Diſability, 
Non eft factum. 
Where upon ſpecial matter pleaded jn 


| debr upon an obligarion, the concluſionof the 


| plea ſhall he, and ſo not his deed; b, 2:49, 


How the condition upon morgage to pay << G by 5.2. Þ- 23-119. b. 9.137, ſee tir. 


monies by him, his heirs or executors, or to 
him, his heirs or executors, ſhall be perform- 
ed, and to whom, and by whom the monies 
ſhall be paid; b. 2.50.52. b.g.2. p.96,97.114+ 
b.8.95. ſee tir. Condition. | 

Where the King or other Lord, ſhall have 
the ward[hip of the heir of the morgagor, and 


Where a condition ay be pleaded, or a 
man may have avail of 1t, where found by 
the inqueſt without ſhewing ir, be it of a chat- 
- or of a a94)4"F EY us Peder, I. 
« $+ 2+ P+40+,74-76, D:10.92,93e D.qe 5 Is (EE Tit, 
Verdia and Debt. - 
. . Where the tenant ſhall not vouch or rebut 
by warranty without. ſhewing a deed, and 


of his lands, where he enters for the condi- 
tion, &c, or not; ſee tit. Ward. 

Where the Lord ſhall retain the land of his 
tenant, as a morgage till he be ſatisfied the 
value of the marriage; ſee tit. Aion upon 
the ſtatute, 

tmain. 


tr, b.6.5. 
_- Where the alfionce ſhall neither vouch, 
nor rebut by warranty without ſhewing the 
deed of ent, Or contr. b. 3.63. beg. 
127. ſee tit. s | 
mon REre he ded of oiiee 
yenant ut ſhew n- 
Kent ; b. 3. 63. ſee tit Aſſignee, and Cove- 
nant. - wb 
_ Where a releaſe may be pleaded without 
 ſhewing the deed; b.5.2.p.75-b.6.38.b.10.93. 
Where a licence may be pleaded without 
Meing the Seed 5, by ES 999,100,101, | 
FO2. b-11.48, ſee tit, L Ys OS 
Where the Kings Letters Parents inrolled, 
way be pleaded without ſhewing them ; b.s. | 
2+ P+74- ſee Exemplification. | 
Where inrolment of a deed, or a deed in- 


rolled cannot-be-plead 
Plification. Tr 
Where he that4s in by a& 
ſhew the deed ; b.g.2.-P-75+ | 
| Where the grantee. of a reverſion ſhall 
cad attornment, without ſhewing a deed of 


Rn 


in lands by the Parſon of a Church, or &c. 
led without ſhewing the |Wwho have two capacities, is mortmain, or 
deed it ſelf; b.g2:P+52453-74 Tee tit. Exem- | not 3 b.9.26, . 


Where a gift of lands to men aggregate,and 
not incorporate, is mortmain, or not ; b.1.23, 
24325» D.II7 Is | 

Where mortmain is by. purchaſe of an ad- 
vowſon of a Church ; b. 7.26. ſee tit. Appro- 
priation. ' . 

Where extinguiſhment of rents, ſervices, 
ſcigniory, or &c, in poſſeſſion of a body in- 
corporate,is mortmain, or not ; b. 3.31.b,7.39. 


Where a feoffment to the uſe of a body 1n- 
corporate, ſhall be ſaid mortmain ; b. 1.23, 
24-123» 


Where lands given to do a ſpiritual thing, 
or work, as to find TI CHO, or &c, 
to fing Maſſes, or Dirges, is mortmain, or not; 
b. 1.124. b. 4.10 


Where diflei * or uſur tion, or intrufion 


Where lands given to a body incorporate, 


law, ſhall not |to maintain'a Grammar 'School, or &c. other | b 
_—_— religion, and charitable uſes, ſhall 
not 


ain; b.1.23,24,25: d-11.70,71, 


t, or.not 3 b. 6.38, h ; 
Where he that pleads a record muſt hew it 
preſently, or not ; b.6-53. | | 
Where renant by Elegit, or &c. ſhall not 
ſhew a deed; b.g.2. P75. _ Rs. 
"Where a man ſhall make title, or doe thing 
as ſervant to. a corporation without ſhewing 
a deed, or not ; ſee tit. Corporation.  . - 
Where a man ſhall maintain a writ of Co- 
venant, without ſhewing the deed ; ſee tir, 
Covenant., 
Where a deputy ought to ſhew a deed of 
his depuration 3, ſee tir. Deputy. 
Where exchange 1s good without deed, 
and where a deed of exchange muſt be ſhewn ; 


not; b.3.31. b.7. 


by cuſtom of Cities, or Boroughs ;' ſee tir, 
London, Cuftom, and Deyiſe, . 


tion of a Chantry, 'or &c. and amortiſe Jands 
15 good, and by what words ; ſee tit. Grant, 


for alienation in mortmain,, whar remedy for 
him that has» right ; ſee tit, Livery , and 
Monſt, of right. | 


Where releaſe of rent is _'mortmain , or 


b .* . , : 
Where Hmdi my be deviſed in mortmain 


. Where licence of the King , and other 


Lords, Is requiſite to alien in morttrain, and | 
what licence'1s' good, and ſufficient, what not; 
ſee tit. Licence. . A 


Where the Kings grant to make a founda- 


Where the King may enter and ſciſe land 


fee tit, Exchange. | 


- 


! 


t, 
| What ſhall be good evidence in debt upon 
; an obligation upon iſſue Not his deed, what 
, not ; b.11.29. (ce tit. Evidence. 
Nolme. 
Nomen, as much as Res notamen ; b.11.20, 
A noſcezdo, becauſe ir makes known; þ, 6, 
68.b.11.21. 
Error of the name is nothing when the per- 
ſon is certain ; b.6.65. 
No matter for the pro 
there is. no error in te 


r name, while 
ubſtance, becauſe 


| names change, but things not ; b.6.65,66, 


Of dignity, and where it 1s loſt by fnter- 
marriage, or not ; b. 4. 117,118. E.re 
0.7-15.6-33:34- EE. 

Of dignity, and whercit ſhall beioherited 
by diſcenr of right, and where giyen of cour- 
teſie; b.6.53. B.8.16,19. 

Knight a name of dignity ;. b.6:53:b.7.27. 

Duke, Earl and Counteſs, names of dighits; 
b.4-118. b.6.53,5 4-b.7415-34:;b.9.97.117+ 

Whar' name js a name of dignity , 
where a min or woman muſt be named by 
ſuch nathes, or'not ; b.4.118.b.6:53, $4 b.,7- 
15.34. b. 8.16,17. b, 9.119. b. 10.29. fee 
Writ. . bf 
Of dignity intailed within the ſtatute of 
W.2.c.1. b.7.33. b.8.17. ſee Stat. W.2. Gl. 

_ Where a writ ſhall be' purchaſed by jour- 
nies accounts, - where the firſt abated by ac- 
cepting hg nome of 'igniry of a Knight 3 b- 
6.10, {ee M.. Journies accounts. _ 

Where a name of dighity is loft by co0- 
empt, Kc. b. 11, 1.-Tee tit, Cortiption” of 


Where @ name of honour or dignity of 4 
man of France, Scotland, or &c, 11 be ſu- 
ſpended and loſt, if he 'comeginto England, 
or not; b.7.15,16. ſee tit, 'Þeland. 

' Where a grant, feoffment, - or Kc. is good 
without the name of Baptiſm, Surname, or 
rame of the Corporation; b. 1.101: b. 2:51» 
ſee tir. Capacity. | 'S 
' Where a deviſe to a man or woman, 1 
good without" the proper name 3 wh > Te 
9, ſee tir. Capacity, and Deviſe, and En x7 

The dignity of a Dyſie, or Earl, cannot 
ranted for years ; bg.99,58 © 
, Where a ; oak of fee-fmple, expeRant by 
the name of a reverfion, is void 3 b.2.61-b5- 
2. P- 124. ſee tit, Grants, and Remainder. 

Whpt conſiru&ion ſhall he wade of a gra®', 
or &c. by the name of W. S. where there - 
two of the-name; b. 5.2. p. 68. b. 8.155. ® 


tit Remainder. 


Where, 


of © 


SS © 
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Where, and what is a ſufficient name © 

rchaſe, what not. fee tit, Capaaty. 

Where grants, leaſes,or &c. made by a body 
incorporate, ſhall remain, and ſtand, though 
their name be changed, ſee tit, Corporation 
and Franchiſes. 

By what name a body corporate ſhall be na- 
med in a writ, brought by or againſt them. 
ſee tit. Writ, and Corporation. 

Where in a writ, the plaintiff or defendant 
muſt be named by their name of Baptiſm, ſee 
tit. Writ and Corporation. | 

Where in a writ the plaintiff or defendant 
muſt be named by their ſurname, gr not. ſee 
tit. Writ, and Corporation. 

Where a man ſhall ſue a Maſter of an Hoſ- 
pital, or ſuch like, by the name and ſurname, 
without the name of any Church or Corpo- 
ration, ſee tit, Writ. : 

Where ina writ the plaintiff ought to name 
the defendant elder, or younger. ſce ut. 


Writ. - | 
Where a writ ſhall abate by change of the 


name of dignity, as creation of a Knight, Bi-. 


ſhop, or other. ſee tit. Writ. o_ 

Form of the writ againſt the Guardian,and 
where it ſhall be general without naming him 

uardian, ſee tit. Writ. | 

Where in afliſe of rents, or &c. all the land- 
renants ought to be named. ſee tit, Afliſe, 

Where an infant in his mothers belly ſhall 
take an eſtate by ſuch a name. ſee tir. Enfant. 

Where grant, feoffment, releaſe, obligation, 
or &c. ſhall be void for miſnaming, ſee tit. 
Miſnaming, and Obligation. X 

Where a feoffment of acres by name of a 
mannor, and contr. is godd, and by feoffment 
of a thing of one name, another thing of ano- 
ther name paſſes, or nor. ſee tit, Feoffment, 
Deeds, and Miſnaming, 

Where a feotfmenr, grant, releaſe, confir- 
mation, or &c. may be pleaded of a thing 
demanded, by a name compriſed in the deed, 
though it be otherwiſe named In truth, fee 
tit, Feoffment, Deeds, and Miſnaming. 

Trial of a name of dignity, as Baron,Duke, 
or &c, and where they ſhall be tried by re- 
cord, and where by the country. ſee tit, 
Trial. | 

Where a man ſhall take an eſtate in lands, 
or &c. by the name which he has gained by 
reputation. ſee tit. Reputation. | | 

Where the return of the Sheriff or other 
Minifter of the King is good,notwithſtanding 
omiſſion of their names in the indorſement, 
or not. ſec tit. Return of the Sheriff, 


thar ſues, or does another thing in the name 
of another, without warranty. ſee tit. Aion 
of the caſe. 

Where a remainder granted by the name 
of a reverſion, and contrFpaſſes, or not. ſee 
tit. Remainder. ; 

Where leaſes made by Commiſſioners, or 
other Deputies, to make leaſes, are good,and 
In what name ſuch leaſes ſhall, be made, ſee 
nit. Leaſes and Commiſſions. : 

Next of blood. ſee tit. Conſanguznity. 
_ Non omittas. 
__ -Where it ſhall be awarded upon 7enire fa- 
Cas, &c. b.18.33. b.y.2.$.92. ” 
5 Nonſuit. 

In attaint, and where it is peremptory, 

and what judgment ſhall enſue upon it. b. 6. 


- 25. b.8.60. 


Where nonſuit of' one in Arttaint, 1s the 
- nonſuir of all. b.6.25, b.8.61. ſee tir. Attainr. 

In Audita-querela, and where the nonſuir 
of one, iMhe nonſuir of all, or nor. b.6.25. 
b.8. ice tit. Audita querela, 

In a writ of error, and where the nonſuit 
of one plaintiff is the nonſuit of all, or nor. 
b.6.25. b.8.61. ſee tir. Error and Severance. 

In account, and where the plaintiff in, 
account fhall be nonſuited afrer judgment of 
account, and where not. b. 11. 38, fee tit. 
Account, | 


| Church,and what is good and ſufficient notice, 


In 2. Impedit, and where peremptory, and 
the writ to the Biſhop tobe awarded. b.7.27. 
ſee tir. Writ to the Biſhop. 

Where che plaintiff or demandant ſhall be 
nonſuited the ſame term, or day, in which he 
once appeared. b.8,62, ſee tit. Retraxzit, and 
Compuration. 

Where the plaintiff ſhall be nonſuired after 


judgment, and proces determined. b. 11.38. 
ſee tit. Account. 

Where nonſuit of one executor, is the non- 
ſult of all, or not. b.8.51. ſee tit. Executors 
and Severance. 

Where eſtoppel is by nonſuit in a&ion, or 
not. b.6.7,8, ſee tit. Eſtoppel. 

Form of entry of nonſuir, and upon what 
roll the entry ſhall be. b.8.58. ſee tit. Entry 
of pleas, 


Nontenure, 

Where a man ſhall haye a writ by Jouty 
nies accounts, after the firſt writ abated 
for nontenure. b. 6, 10. fee tit. Journies 
accounts. | 

A good plea in Quid juris clamat. b. 2. 68. 
ſee tir. Attornment. | 

Nomine poenx. _ | 
_ Not apportionable. b.8.,79. ſee tit. Appor-| 
tlonment, 

Where a demand ought to be upon a con- 
dition to forfeit a ſum of money in the name 
of a penalty. ſee tit, Demiand. 

l Notice, 4 ; 1 

Notice is from Noſcendo, Knowing. b..6, 


IS 
\S 


Notice ought not to halr. b.6.29, 

Double, one in deed, another in law.. b,2. 

68. b.6.69. | 
Where notice ought to be given to the 

patron by the ordinary, upon avoidance of 4 


where, and what not, b. 4.76.79. b. 5-2. P:57» 
b. 6. 29.61, 

Where, and of what a&s of Parliament the 
Judges are bound to take notice, and allow 
the party the benefit of them, wichour- his 
Pn of them, where, and of whart nor. 
b.4+13+7 5376120. b.g.2, P.2. b.8.23.137,138, 
b.10-57- 

Where every man is privy to Ads of. Par- 
liament, and ought to take notice of them at 
his peril, and ſo of other matters of record, 
or not. b.1.45.50. b.2.26. b 3.71. b.g-75. bes. 
2. P-113+ b,6.12.27.68, b.$.8.28.137. he rit, 
Parliament. ag beth 


(17, b.g.2. P32. b.6.6. ſee tit. Courts and 


Where a man ſhall be excuſed becauſe 


12» b.q-82, ; ; 4 
Where a man ſhall not be puniſhed for 


wrong, or hurt done by his dog, if he had | 


notice of his condirion, &c. b.4.18. ſee tir. 
Aion of the caſe, 

+ Where iſſue ſhall be taken and joined upon 
notice. b.3.64. b.g.18. 

Where the obligor, or &c, ſhall be bound 
to perform a conditioh withour notice given 
them of the matrer of-it 3 and how, and by 
whom muſt ſuch notice be given. þ. 2, 3.79. 
81. b.4-82. b.5,2, p.19,20-103. b.6.30,31.b.8. 
82, 92. 98. ſce tit, Arbitrement, and Condi- 
tions. | TI 
Where convenient and reaſonable time ſhall 
be allowed*him to-perfogn a condition, to 
the performance of it, after requeſt and notice 
given, and what time ſhall be ſaid reaſonable 
and convenient. b.1.22.25. b.2.3. b.3.28.34- 
b.6. 31. ſee tit. Condition, | 

Where cuſtoms'of Courts are to be held for 
law, and the Judges of other Courts bound 
ro take notice of them, -and to dire& their 
judgments accagdipgly. b.1.3,4-18,19. b.2.16, 


Cuſtoms. | 

Where the Judges of the civil law are 
bound to take notice of the common law, 
and contr, the Judges of the common law to 
rake norice of the civil Law, and to dire& 


their judgments accordipgly, or nof. þ. 4429. | 


b.s.7. b.7-43,44+ b.$.68,59.136. ſee tit. Ignd- 
rance. : ; | 
Where notice is material to change an 
ayowry, and ought to. be given, and what is 
good and ſufficient, what nor. b.3.23,24.30. 
35:36:66. b.g.2. P-57,58- b.6.57,58. ſee tir. 
Avouwry., | 
Where in avowry notice ought to be given 
for what thing he diſtreins, and where he may 
avow for another cauſe tlien that which ws 
declared upon the diſtreſs raken. b.3.26. ſee 
tit. Avowry. | So A P 
Where notice is material upon re-entry. far 
a condition broken upon not-payment of reht 
reſeryed upon a leaſe for years,. and igno- 
rance excuſes the leſſor, &c. b.3.54-65., b.s. 
2, P-113. ſce tit, Acceptance, ll 
Ignorance. | FC 
Where the Inqueſt ought tg take tio 


Eftoppeb....- ob indo dnt! 
Where the Inquc t ſhall take notice, of 4 
or mae 5.6.46,47- Þ. 
quire, and 


done before the-time. =. : 


> »* 


og 


«3 
_—— AVE 


id | 
« 7 1? #{ . . 
47 | 
» 4 + hd 
of ©5454 5 4 p : 4 
. 


with 


| whom the 
had not notice of the death of a ſtranger. | 
'Where a&ionsof the caſe lies againſt him|by whom he claims an eſtate, or not. b.3.. 


. 
5 
: 


£4 . 


- 
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Where notice of uſe is material.and: $ 


the nature of the conveyance, kes ſei- 
ſin-ro the firſt ule. ſee tit, Uſes. Of colluſion. 

'Where notice makes the. party not to- be 
remitted, &c. recovery fallified,-$c.. ſte tit. 
Collufion. .._ _ _ _. wh pn abtos | 

Where notice is to he given toſtrangers to 
a judgment by Sczre facias, before entry. ſee 
ge wt | my Ie: EF iOnrN= + 

Where Judges may reſpite their judgment; 
becauſe they know the Ds of wh he | 


verdi& has found. ſee tir. Jud ET 
Where a writ purchaſed b y Journies' ac- 
counts, ſhall be maintained though it-was not 
purchaſed freſhly, becauſe no-Hotice of aba- 
ting of the writ, ſee tir. Journies accounts. 
Where a Town or Hundred ſhall not be 
charged wichour Hyy and Cry, and notice gi- 
ven of the Robbery. ſee tir. Huy and Cry; 
Where norice is material upon arbitrements, 
and where to be given to the parties by the 
arbitrators, where nor. ſee tit, Arbitremenr 
Wher & 


——_ ——  — 
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Where notice ought to be given to the ar- 

bitrator who is diſcharged, and his authority 

revoked or no. fee rit. Arbitrement; 
Nullitp. 

Where the Kings grant is void, becauſe not 
in his power to grant. b.4-:3,34435+ b-5 2+ P- 
28.48.50,g1., b.7.7.25.35,37. b. 8.16,17-19» 
22.55:77.125,126. b.10.113. b.I1., 
90. ſee Grant of the King. 


4-53-85.89, mn 


Where a deed becomes void becauſe of ra-| 


ſure, or interlining. ſee tit. Deedsand Obli- 


gation. : 
Where a deed is void for falſe Latin, or 
nor. ſee tir. Obligation and falſe Latin. _ 
Where a dedd js void in part, and ſtands 1n 
ano her parr. ſee tir. Deeds, and Obligation. 
Where a fine levied is void it part, or to. 
e perſon, and good for another, ſee tit. 


Expoſition of the words void, irrit, and | Fines. 


held for null, and the Fine in Law is null in | 


Where a deviſe is void in part; and ſhall 


. Statutes, or &c. b.1.24. b.3-$9,50.82,83.88, 'ſtand in another part, or to one perſon, and 
89. b.g.2.P.14- b.9-14c. b.io-loo. bi1i.67. {good to another, and where. void: in the 


73. ſee tit. Expoſition. : 
Where an A& of Parliament ſhall-be void, 

and held for null. b.1 4. b.6.5,65. b.8.118. b. 

10.23+54-57. ſee tit. Parliament. 

Where a recovery is void becauſe before a 
not-Judge. b.4.147. b.g.55. b.10.75,7 7. ſee tir. 
Falfifying of recovery. 

Where a record reverſed ſhall be accounted 
no record in law: b.8.142,143: ſee tit. Re- 
cords, : 

Where by reverſal of a record, another 
record ſhall be taken away and void. b.s.2. 
P. 90. b.$:119.142.1g2. ſee tit: Error. 

Where a Market or Fair held, an 


whole. ſee tit. Deviſe. 

Where a warranty made by an Infant, or 
man of unſound memory, 1s void. ſee tit, 
Warranty. 

Where a warranty is void againſt one, or 
in part, and ſhall ſtand in another part. ſee 
tit, Warranty. 

Where ſurpluſage in verdi& is not ma- 
terial, but yoid. ſee tit. Surpluſage, and 
Verdi&. 

Where warranty ſhall be avoided by entry 
or claim. ſee tit. Warranty, and cont, claim. 

Where a void grant, may be good by 


d con- confirmation after, or not. fee tit. Confir- 


trats made upon Sunday, are void and null mation. 


in law. b.g.2.p.83. b.8.127. b.10.20. fee tit. 
Deeds and Conrratts. 


| 


Where the Kings, or a common perſons 
grant, is void by falſe recital, or &c. or not. 


Where matters in law found by Jurors ſee tit. Grant of the King, and Grants of a 
are void, and of no effe&. b. 2.75. b.4. 42. | common perſon. 


b. 545. b, 6.6. b. 8.115. b. 9.12,13-23-25-30» 
b. 10. 92, b. 11. 16. ſee tit, Enqueſt and 
Verditt. - 

Where a writ of error ſhall be ro reverſe 
a void recovery or judgment. b.3.3. b.10.96, 
79, ſee tit. Error: © ; 

Where a verdi&@ contrary to what Is plea- 
ded, admitted, confeſſed or affirmed by the 
pres, is void, or not. 'b. 2:4- be 4+ 3o. 53. 
ce tit. Verdi, _- 

Where averdi& of a thing contrary to a 
- record is yoid, becauſe it appears to be appd- 
rently falſe. b.g.69, ſee tit. Verdidts. 

Where a deed is void and null in lar, be- 
cauſe of © incertainty, want of intend- 
ment. ſee tit. Deeds and Obligation... 

Where if a man has, or does any cas 
farther then a Statute limits and appoints, a 
is void, or not. ſee tir. Statutes. 

Where ments are void for def. of 
words in them, or defeR in the indiftors. ſee 
tit. Enditements. ' | 


\ Where Letters Patents of the King ſhall be | eſcheator upon Diem clauſit extremum, or Ec.) 


repealed, and made void. ſee tit. Repeals. 
-- "Where a deed made by dureſſe 5 gr] 
ee tit. Dureſſe, = TﬀY 
Where a Deed, Feoffment, or &c.- made 

by ansIdeot, is void. fee tit. Ideot, and Entry 
Fongea e, | J win 

Where adeed, grant, leaſe, or &c. made by 
an infant js void. ſee tir. Enfant. 


_ Where a deed, feoffment, or &c. made by 
6 wo Covert, ſhall be yoid. ſee tit. Baron 


Where a leaſe for years is void by death 


of the” leſſor. ſee tit, Leaſes, Parſon, and 
Acceptanee. mr” 
Grant of the Pope to be diſcharged of 


tithes in'England, void. ſee tit. Pope, 

Where-grants leaſes, feoffment, or bc. are 
void by miſnawing, or nor. ſee tit. Miſnaming 

Where releaſe or confirtnation is void for 
def, of efſion in him to- whom, &c. and 
what 15 ſufficient poſſeſſion, what nor.” ſee tit. 
Releaſes. 

Where releaſe 1s void becauſe of reſerva- 
tion, &c. ſee tit. Releaſes. 

Where exception or reſervation is void. 
ſee tit. Exception and Reſervation. 

Where Excommunication is void. ſee tir. 
Excommunication, Z 
' Where exchange is void in def. of due 
execution, ſee tit. Exchange. 

Where things become void by matter of 
after fa& from the beginning. ſee tit. Ex poſt 


| 


fatio. 


Where a grant, leaſe, or &c. may be a- 
voided for a certain time, and ſtand for the 
reſidue of the time. ſee tit. Grants and Con- 
dition, 

Where remainders are void, and by what 
cauſes and means. ſee tit. Remainder. 

Where a ſurrender is void in defanlt of 

effion of him that ſurrenders. ſee tir. 
urrender, : 

Where verdi& ſhall be avoided for eating 
and drinking of any of the Jurors. ſee tir. 
Enqueſt. 

Where error inutlary, or &c. ſhall bere- 


yerſed and amended, without a writ of error., 


ſee tit. Error and Utlary. 

- Where Court-leet, or Turn of the Sheriff, 
are not held at the time, 8&c, void. ſee tit. 
Leer, Turn of the_Sheriff, and Statutes, 
Magna Charrta. c. 35. ' : 

Where an obligation is void, and for what 
cauſes, fee tit. Obligation. 
Where upon two offices found before the 


ane of them is void, and which, &c. fee Of- 
fice before the Eſcheator. 

Where adminiſtration of the goods of t 
dead inteſtate, without authority is void, or 
but voidable. ſee tit, Adminiſtration. 

Whererent reſerved to a ſtranger, is void, 
ſee tit. Reſervation. Re: 
| Number. 7 

Where number is not material in the Co- 
ronors, but one may do, and execure things 
and ads by himſelf, where there are two or 
more, and what as, where, and whar nor. 
bi4-41-45,45,47- b.$-2. P-120,121. b.10.103, 

Where number ' material in things to be 
done and exccured by an Atturny. b.y.2, p 
94+ ſee tit. Feoffment. 

Where number of Auditors is material up- 
on account, and a thing done by, one is nor 
good. bc1c.103. (@ tit. Statutes. W.2.C.11. 


_ _ 
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iof executors 
» Or refuſa] be. 
Probate of one, i; 
»38+ [ee tir. Execy- 


Where number is not materja 
in the probate of Teſtaments 
fore the Ordinary, bur the 
the probate for all. b..37 
tors. 

Where number is not materia] 
in a&ions, and where, and in w 
of one, is the nonſuit of all; where, and j 
what nor, ſee tit, Nonſuit and Severance : 

DE mn mY be expoundeq and 
conſtrue Equity to extend : 
garner ſe tie, x hee Toy 

Expoſition of the words of numhe 
where the plural ſhall be taken: for il = 
gular, angcontr. ſee tit. Expoſition, 

Where number is material for Chaplains tg 
be retained by Barons and Peers of the 
Realm, and where, and how many may he 
retained. ſee tit. Diſpenſations. 

Where number is requiſite in R 
haw many muſt be to make Riots, 
Riots. 

Who Is ſufficient to retain ſervants or 
prentices, and how many ſervants or prenti- 
ces may any man retain, ſee Labourers, 

Where diſcontinuance of proces apainſt 
ane, 15 againſt all. ſee tic. Diſcont. of Proces. 

Nuper obijt., 

Where Nuper obiit lies of a Corody. bg. 
$51. ſee tit. Corody. 

Where age ſhall be granted in Nuprr obiir, 
or not, b.6.4. ſee tit. Age. 

ulance. 

By whom,of whar, and of what eſtate this 
writ lies, for whom, and of what eftate not, 
b.g.2. P. 101, 

Where nuſance ligs for nuſance done in one 
County to land in another, and where in the 
confine of a County. b.7.3. ſee tir. Aſſiſe. 

Platnr, or Count in affiſe of nuſance, and 
what is good, what not. b.g, 44. 

Where nuſance lies for raifing an houſe ſo 
near another,thar the rain falls upon it, or &c. 
b. 5. 2. P. 101. b.9.54-58. ſee Aion of the 
caſe. . 

Where aſliſe of nuſance lies for raifing a 
Tozall, or &c. b.g.57,58. ſee tit. Aﬀion of 
the caſe. / 

Where afſiſe of nuſance is, why he did di- 
yert, obſira&, or ſtraighten his water-courle, 
b.4.86. ſee tit. Ation of the caſe, 
Where a man is chargeable for nuſance done ' 
in the time of another, and how ſuch nuſance 
is to be redreſſed, b.g.2. p.101. b.g.5 5: 

Where nuſance ſhall be bearen down, or 
not, but ſtand for the Kings advantage, and 
who may abate nuſance, _ who'nox. b. 5.2, 
Pagt BD AdgSs. WW” Fs : 

Where aftiſe lies for ſtopping the traverſe, 
or &c, of an high way. the tit, Aion of 
the caſe. 

Where, and what nuſances fhall' be pre- 


n ncnſuir 
hat nonſuit 


lots, and 
ſee tit, 


and Indi&ment. 

- Where preſentments in Leets, or &c, or 
nuſances ſhall be traverſed, or not. ſee tit+ 
Bar, and | 

Where, and for what nuſance a&ion of the 
caſe lies, -and is maintainable. ſee tit, Attion 
of the caſe. ' | 

Wherg a Quod permittat lies upon nuſance, 
and for whom, - an againſt whom. ſee cit. 
Nuod permittat. ' _ES 


———— 


Where number is material in Jurors of the] © 


ſtanders by. b.10.103,104. ſee tit. Jurors, and 
Statute. 35 H.2.C.6. ; . 
Where number is material in Forraign at- 
rachment according to the cuſtom of London. 
b. 10-103. ſee tit. Cuſtom of London. _ 
Where number is material in a writ, - or 
not ; but rhe fingular ſhall beÞur for the plu- 
ral, and contrarily, or not. b.5.2.p:35. b.8. 
48. b.10.103. ſee tit. Expoſition,and Statutes. 
Where number is not material 'upon feoff- 
ment to many, at the time of livery made, but 
by livery to one, all may take an Eſtate. b. 3. 


— — " 


126-29. be5.2:-p.94. ſee tit, Feoffments, . 


0. 


| Dath. | 

Oath of Supremacy, and who arg compel- 

fable to take it. b.7.6,7. ſee tit. Statute 1 El. 
C.I,2. | { 

* Of the oath in making Homage and Fealty. 

{ſce tit. Homage. | : | 

Of the tenant in dower,- or niefs oath not 

to marry without the Kings licence. ſec tir. | 

Fine to the King, ; 
Oath of Jurors,” and manner of entring 
their verdidt, See tir. Entry of Pleas, ME: 


The Table. 


Oath of the ſummoners, and veiours, in a 
writ of diſceit, and where the trial is by oath; 
ſee tit, Diſceir. : 

Of the Popes Legate ſent into Zngland, and 
in what manner ; b.5.27- | 

Dbligation. . 

What words are iufficient to make an obll- 
gation, what not; b.9.53. 5 38 

Where, and by what words an obligation 
made by two or more, ſhall be jolnr, and 
where ſeveral, where joint and ſeveral, &c. b. 
5.2. P. 19,23-91.103+119. b. 9.53. {ce tit. Ex- 
poſition, B_ 

Where void in part, or againſt one obligor, 
and ſhall ſtand good againſt another 3 b.5.2. 
P-23-119. ſee tir, Deeds, L 

Where an obligation: is void becauſe of 
miſnaming in the name of baptiſme, ſurname, 
or &c. or not ; b. 10. 121. to 125. b. 11.21. 
ſee tir. Miſnaming, and Deeds. : 
Where an obligation is void by raiſure, inter- 
lining, or new writing, or not; b. 5.2. p.23. 
$19. b.9.92, b.11,27. ſee tit, Deeds. 

Vſhere an obligation is void becauſe made, 
or indorſed, with a condition, to the Sheriff 
in another form. and manner then is limited 
by ſtatute; 23 H.6. or not; b. 3.59. b.g.2. p. 
I19. b.10.101,102, {ce tir. Condition, and ſta- 
rutes, 23 H.6, 

Where an obligation is void for falſe, or 
incongruous Latine. or not; b. $2. P. 121. b. 
9. 47, 48. b. Io. 133. ſee tic. Deeds, and falſe 

atin. - 


Where void for def. of form, or matter, 
where it hath not ſenſe, nor intendmenr; b. 
$8.2. P-I21.ſee tit. Deeds, and Entendments. 

Where - eſtoppel is by obligation, or not 
b. 2:4- 33,34 b.$-2. Þ- 20.69. b. 6.30. ſee tir, 
Miſnaming. 

Where upon obligation to pay mony at ſe- 
veral days, the obligee ſhall have no aRion 
till all rhe days are paſt, and where; b.3.22, 
b.4-94+ b.g.2. p81. b.8.153- b.10.128, (cetir, 
Debt, and Payment. | 

Where an obligation ſhall take effe& by the 
firſt delivery, and where it may have two 
deliveries, and not be good till the ſecond de- 
livery; ſee tit. Deeds. , 

Where a man may be bound to himſelf, or 
not; ſee tit. Expoſitjon. ; 

Where an obligation is void becauſe it, or 
the condigion indorſed upon it, is againſt 
law ; ſee tit. Conditions. 

Where arrobligation indorſed with a con- 
dition Impoſſible, is good, or becauſe ir is 
become Impoſſible by the a& of God ; ſee tir. 
Conditions. - F s 

Where an obligation is good', notwith- 
ſtanding ic want the words, ( in Teſtimony 
of which ) ſee tit. Deeds. . = 

Where pood, notwithſtanding it have not 
the, words , ( His ſeal he has pur )) ſeetir, 
Deeds. ' | : 

Where good without date, or with an 1n- 
ſenſible, and impoſſible date ; ſee ir, Deeds. 

Where anyobligation ſhall. remain in the 
Court, and be delivered again to the party ; 
ſee tit. Deeds, : . 

Where an obligation ſhall be cancelled; and 
damned ; fee tit. Deeds, © | 

Where the ſurviving obligor ſhall be charg- 
ed with the whole debt ; ſee tit. Join-tenants, 
and Execution, and Recovery in value,Debrt; 
and Charge. + 

Where in debt upon obligation, the def. 
upon ſpecial pleading, may conclude, and ſo 
_ not his deed ; ſee tit. Debr. 

Where a ſucceſſor, and of what corporati- 
on ſhall have the obligation made to his pre- 

deceſlor, or &c. and of what not; ſee Abbor, 

8&c, Corporation, and Charrels. | 

Where 4 contra& is gone, and extinguilh- 
ed, by accepring an obligation for the ſame 
. dury,or not ſee tir. Contra,and Extinguiſh- 
men)r. 

» Where an obligation by recovery in debt 
wpon 1t, has loft the force of an obligation by 
the recovery, or nor ; ſee tit, Extinguiſhmear, 
Recovery, and Election, 


Of conditions upon obligations, and where 
and when they ſhall be ſaid ro be performed, 
and what a(s are breaches of them ; ſee tit. 


Condition. 

Where an obligation has loſt irs force by 
intermargzage betwixt the obligor , and ob- 
ligee, or making him executor 3 ſee tit. Ex- 
ringuiſhmenr, and Releaſe. 

Decupant, et Occupanti conceditur- 

Where a man ſhall be ſaid Occupant of 
fowles, or beaſts ſavage ; b. 5.2. P. 104. b. 7+ 
16.17. ſee tit, Property.” 

Where a man ſhall be ſaid Occupant of 
land, and adjudged in of the eſtate as Occu- 
pant; b.5.33. 

Where he that comes to land, and is in as 
Occupant, ſhall be puniſhed for waſt done; 
b 6.37. b.10.98. fee tit. Waſt. | 

Where age ſhall be granted to the heir 
who enters as Occupant ; b. 10.98. ſee tit. Age. 

Ddio and Ytia. 

Of Odo and 4tzia ; ſee tit. Statutes. W. 1. 
C.II, Glouc. c.g.. W.2, C.29. Mag, Chart. C.16. 
and the books there, % 

Dffice of Court, h 

Where the Court of office and by their 
diſcretion may record a thing done two or 
three terms paſſed, or not; b.q-52. b.8.157» 

Where damages in a&ions ſhall be taxed by 
diſcretion of the Court, and increaſe and be 
abridged, and where the writ ſhall be to in- 
quire of damages; b.1.10. b. 2.31. b. 3-71. b, 
4:67-104. b.11.6.56. ſee tit. Damages, . | 

Where judgment may be reſpited, by diſ- 
cretion of the Court; b.3.52. b. $2. P« 40» b, 
.I1-56, ſee tit. Judgmets, and Damages. 

Where another then the common day may 
be given in a plea of land by diſcretion of 
the Court, or not ; b. 5.2. P- 40. ſee tit. Aſ- 
ſent, and Day. b | 

Where the Court of office may award the 


tit. Aſſiſe. | | 

Where the Court in their diſcretion may 
ſufter a man to make an Arturny, where out 
of rigor of law, he ought to appear in perſon, 
and no error 3 b. 8. 58, 39, ſee tit. Attorny, 
ny Fort: - :5- ca; 

Where the Court of office ſhall abate a 
writ ; b.z.81.84. ſee tit, Writ. _ _.. 

Where age ſhall be granted in an aRion by 
diſcrerioa or office of Court, though the par- 
ty prays it not; b.6.5. ſee tit. Age. , . 

Where . the Court of office ought to ſtay 
judgment, if any thing appear to them mavghr 
ih the Wrir, Count, or Proces, and where 
contre b.8.120.133. | . 

Where the Court of office ſhall give judg- 
ment for the plaint.though ir appears to them 
by verdi&, gr otherwiſe that he has neicher 
right nor title ; b. 3.34-52. b. 8.120.123. and 
93+ b. 2.4,5- Þ. 4444+ bs 5+2+ P. 78-108. ſee tir, 
Judgment, b EE 

Where the plaintiff ſhall have judgment, 
though the iſſye is found againſt his ſaying 
and allegation by office of the Court; b. 2.5. 
b.4-4 344-46 b.g-2. P. 78,79-108. b. 9.68.81, 
112-119. ce tit. Judgment, and Verdid. 

Where the plaintiff ſhall not have judg- 

ment; though all be found for him; b. 3.28. 
120. ſee tit. Judgment and Enqueſt below. 

Where the Court of office ſhall ſtay judg- 
ment, though the def. confeſs or yield the a&i- 
on; b.8 120.123. ſee tit. Judgment. | 

Where the Court of office ſhall try the ac- 
ceſſories plea before the plea of the prinei- 
pal ; b.g.119. fee tit, Corone. * | 

.Where the Court of office ought to ex- 
"amine and ſee upon a writ of error, or falſe 


58. h.11.8. ſee tit. Error. 

Office of the Juſtices upon vitiqus, and 
defetiive Inditements,, and where they may 
of office, of Court cauſe the party. to be 
a new Indiced ; b. 4. 45. (ee tir. Indite- 
ments. 


afſiſe, to inquire of circumſtances ; b.6.4. ſee |. 


or &c. of office ſhall be an eſtoppel; b. 5.14, 
b.z8.121., fee tit. Eſtoppel, and Averments. . 
Where judgmenc ſhall be given of office of 
Court, according to the ſpecial matrer found, 
and where according to the-conclufion of the 
verdi& general ; b.4-42,53- b.$.5. b. 2.95. ts 
6.6. þ.8.155. b. 9.12,13-23-2 5-30. b.10492. be 
11-10, ſee tit. Enqueſt. . 
Where judgmenr of office of Court ſhall be 
contrary to the verdi&, becauſe it appears by 
matter of record to. be falſe, or that they 
have miſtaken the law ; b.2.7 5. b. 4-42-53. bs 
5-5 b.6.6. ſec tir, Enqueſt. + @ - + . 
Where the Court of office ſhall make pro- 
ces to inquire of certain. points omitted by 
the inqueſt in their-verdiCt ; b. 848.66. b.10. 
118, 119. ; 
Office of the Court, not of the. Jurors, to 
judge matrers in law ; ſee tit. Enqueſt, 


Where the Judges of the Common Law, of | 


office ought to take notice of the Civil Lawz 
and. dire& their judgment according]y z ſee 
tit, Ignorance, and Notice, _ - + © 

Where the Court of office upon pleading 1n 


the plea 3 ſee tir. Pleadings. POSE 

Where the Court of office ought not © ar- 
raign a man uport an indirement, an appeal 
hanging againſt him, or contr. ſee A 

Where the Court of office ſhall dire&+pfo- 
ces to the Corohors; ſee tir. Coronors. © .- 

, Where the Court ſhall dire& proces to the 
Metropolitan or Gardian of the ſpiritualries 3 
ſee. tit, Writ: to the Biſhop, *© of 05 

Where rhe Court in; caſes ſhall award 1 
queſt of office ; ſee tit. Enqueſt. 6x38 
Of the Kings Berich, and how ir is to de- 
mean ir ſelf when it comes firſt into any 
County and Country ; ſee tit. Coutts, and 
Bench of the King. BE ben 2 

. Where the Court, of office gught to- make 
inquiry, and take the inqueſt, ta inquire of 
colluſion in caſes ; ſee tit. Collufion. . 

Where the Court of office -ought not t& 
pke the inqueſt, rill the matter in law be 
iſcuſſed ; ſee tit. Demurrer. ” © +, _.}, 
Where the Court of office ſhall not ſtay tr 
do juſtice, neither for the Privy Scal, nor 
Signet; ſee tir. Superſedeas, ant Seals. 
Where the Courr of office ought. to take 
norice of an a& of Parliament; or other mat- 
ter of record without rhe- pleading of the 
parties; ſee tit. Notice, and Parliament. ... 
Where the. Court of office ought to -take 
notice of matter in deed, or cuſtom of 'the 
country, or of other Courts, and: dire& their 
Fadgrocars accordively ; ſee tir; Notice, and 
Cuſtoms. ©: HiFo 
Where the Court may reverſe their own 
judgment ; fee tit. Error... * . - 

'Whege the Courr of office in their diſfcre- 

tion may refuſe the Kings grantee of an office, 


# % 


Officers. Pont | To 
Where and what points the Court muſt in- 
quire of in a 9. Impedzt; ſee tir. Q. Impedit. 
Where the Court of office ought to* dire# 
the jurors ro find the ſpecial matter, natwith- 
ſtanding. the parties are eſtopped by th&ir 
pleading, or admittance z ſee tit. Enqueſt, and 
Verdifi. - A, ; 
Dffice, and Officers. - _... 
Where the $heriff, or &c. may break a 
mans houſe, and enter to do execurion,-or 
not; b. 5-91,92. fee tit. Execution. _ © 
Haw a man ſhall be pur into poſſeſſion of 
an office ; b.9.97. -—_— . 
Where a man ſhall have an office by dif- 


judgment, if any error be in the record ; | cent ; b.72. b.9.97. 
| though the parties aſſign it not; b. 5.2. P37. 


Where, and what officers come to their of- 
fices by admittance and allowance of Courts, 
&c. what not ; b. 3.72. b.4.33-41. b.9.98. ſee 
tit. Coronors. | | 
| Of Purveiors, and how they ought to de- 
mean themſelves in rheir office, and what 
chings they may lawfully do in their places 3 


Where the ceftificate of a Juſtice of Peace, 1 


b, $146, b.19.7 2+ 


abatement of a writ, and concluding: to the | 
ation, ſhall the contrary to the concluſion of , 


for inſufficiency, ' or &c, {ee tir. Office, and 


* 


Of the Exigent, and who is to grant it ; b.) ' Where amendment fhall be of a record, 


4-33 b.9.97. 

Of the County-Court, who 15 to grant 1t 3 
b.4-33- b.9.97. | . 

Of the warden of the writs who 15 to grant 
It; b.g.197. 

Of the Protonortary of the common Bench, 
or Kings Bench, who is to grant them, 

Of the office of the Marſhal of the Court of 
the Kings Bench, and priſon of the Marſhalfie, 
and how, and what eſtate may be granted of 
it, what not ; b.g.97. ſee tit. Marſhalfie, _ 

Where afgliſe lies of an office, and how title 
is to be made in the plaint in Aſſiſe of an of- 
fice, or of parcel ; ſee tir. Afﬀiſe and Plaint. 

Of a Conſtable, and his authority ; ſee rit- 
Authority, and Conſtable. 

Of the Admiral, and his authority ; ſee 
tit. Admiral. 

Of the Sheriff, and his authority upon writ 
of Juſticies ; ſee tit. Juſticies,and Sheriff, 

Of the Sheriff upon executions, and where 
he ſhall be eſcaped, or not z ſee tit. Authori- 
ty, and Eſcape. : 

Of the Sheriff, and what is good juſtifica- 
tion in Treſpaſs of goods taken, an houſe or 
cloſe broken ; ſee tit. Falſe impriſonment , 
Juſtification, Requeſt, and Execution. 
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; roll, or proces, which 1s defe&ive in def. of 
| the Clerks, and Officers of the Court ; ſee 
Amendment. 

Where the lands of the Kings officers, ſold, 
and aliened by Covin to defraud the King of 


ſee tit. Colluſion. 

Where an office granted for life, &c. by 
the Juſtices, who have their places but at the 
Kings wil, is good, and how long the grants 
ſhall ſtand z ſee tir. Extinguiſhmentr. 

Where a Biſhop ſhall be ſaid an immediate 
officer of the Kings Courts, and to whar in- 
tents; ſee tit. Biſhop, and Ordinary, Writ to 
the Biſhop, Certificate of the Biſhop. 

: Where the King may apportion an office 3 
-4+33- | 

Where it is in the cle&ion of the officer 
who arreſts upon a warranty of the. peace, to 
carry the party arreſted ro what Juſtice he 
pleaſes ; ſee tit. Arreſts, and Election. 

Where, and what offices may be bargained, 
and ſold for mony, notwithſtanding the ſta- 
tute to the contrary ; ſee tir. Stat. 5 E.6, C.16- 

Forfeited, and by what a&s,or negligences, 
or &c, ſee tit. Forfeiture. 


Of a watchman, and his authority ; ſee tir. 


Where the Sheriff doing his office is a diſ- | Juſtification. 


ſciſor, or nor; ſee tit. Diſleiſin, and Sheriff. 
Where the Sheriff delivers lands in execu- | 


tion upon Elegit, or Recognifance, he ought | 


to return the extent, &c. ſee Extent, Execu- 
tion, and Recogniſance. 

Of the Sheriff upon a writ of execution, 
and how he ſhall demean himſelf upon it; 
ſee tit. Extent, Execution, Recogniſance, and 


S TINT. EE 
| Of the Sheriffs authority upon the writ of 

Rediſſeifin ; ſee tit. Rediſſeiſin, and Sheriff. 

Of the Sheriffs authority upon the writ of 
Non omittas; ſee tit. Non omittas, and Sheriff.: 

Of the Sheriffs -return upon writs , and 
which are _ which not; ſee tir, Return of 
the Sheriff. 

Of the Sheriff, and where he ſhall be chargs 
ed, and anſwer for the a, and negligence of | 
duty of his Under-ſheriff ; ſce tit. Charge: 

Of the eſcheator, and how he ſhall demean 
himſelf in his bffice; ſee tit. Eſcheator, and 
office before the eſcheator. 

Of the Coronor, and his authority and the 
whole matter concerning the Coronor ; ſee 
tit, Coronor. Fn 

Where the Kings grant of an office is good, 
or not; ſee tit. Grant of the King. 

_ Wherea common perſons grant of an office 
15 good, or not ; ſee tit. Grant of a common 
perſon. 

Where, and what offices may be affigned 


and executed by a Deputy, where, and what | 8 


not; ſee tit. Aifignee, and Deputy. | 
' _ Where a Demand ſhall be of 64 office by 
Precipe quod reddat ; ſee tit. Demand. 

Where entry of pleas ſhall be by Protonio- 
taries, and other Clerks; ſee of pleas. 
 Wherw and what officers may be implead- 
ed by bill; ſee tir. Bill. 

Office of the Ordinary, and to what in- 
tents he is an officer to the Kings Courts ; ſee 
tit. Wric to the Biſhop, and Ordinary 

Ele&ion of officers, as Sheniff,, Coronor, 
or 8c. {ce tit, Ele&ion. 

Where one office may be appendant to 
another ; ſeerir, Appendant. 

Ofa Bally, and what things he ma 
execute, by vertue of his general 0 

nor ; ſee tic. Baily. 

Of Forreſter, Parker, or Keeper of War- 
rens,and Chaſes; ſee tir. Forreſis,and Warren, 

Where, avd what is extortion in officers, 
what not ; ſee tir, Excortion. 

Where, and what officers may claim fee 
by preſcription, and what fees, what not ; 
ſee ric. Fees, 


do, and 
e, what 


: Dfice befoze the Eſcheatoz. 

. How an eſcheator ſhall demean himſelf up- 
| on offices taken by vertue of office, or other- 
' wiſe, and upon return of them; b. 1.42. b.4+ 
57. ſee tit. Eſcheator. 

Where office taken by vertue of office, or 
otherwiſe which finds matter of record, is 
good; or not; b.1.28.35-41. ſce tit. Enqueſt, 

Where office taken by vertue of office, or 
of writ, or otherwiſe, ſhall be ſufficient for 
the King, or party, notwithſtanding the in- 

certainty, or not; b.8.168. b.g.134. | 

Where, and what office found before an 
eſcheator, or &c. is good and ſufficient to in- 
title the King, bur not for the heir to have 
livery, or &c. b.4-54. b. 7. 21. b.1o. 114, 115. 
ſee tit. Traverſe to an office. Db _” 

| Where an office found and taken before 

Commiſſioners, is equiyalent with an office 
found and taken be! 
where an office taken before them, ſhall be 
without warrant; b.9.16.21, b.10.114,115- 

Where upon two offices found before the 
eſcheator by vergue of writ, or &c. one ſhall 
be void, and where both ſhall ſtand in force, 
and t6 what intent, and what not 3 b. 8. 169. 
ſee tir. Sratures, 2 E.6. c.8. and Livery. 
@SWhere þ yn by office found t 
is in poſſeſſion, or not ; till he enter and ſeiſe 
by force of the office; b. 3.11. b.q.58. b.g.2. 
P-36. b. 9:35.96. b.11.12. ſee tit. Entry con- 
cable, | 

Where the Kings grant is good' before of- 
fice found, to intitle him, or other matter of 
record, or not-; b."1.42. b. 3.10.29. b. $.2. Pr 
$5386; b.6.5- b.8.166; b.11,12, fee Entry Con- 
ble, and Grant of the ; 

In whar Courtsoffice# taken, &c. by vertue 
of writ, or of office ſhall be returned, in what 
not 3 b. 1.42- b. 3.80. b. 4:59. b. 7.16, ſee tit, 
Eſcheator, and Exchequer, n 

How, and to whar titne offices found before 
the eſcheator, ſhall have Felation ; b. 4.539.126, 
129. b.g«2+ P+5 $456. b 8.191. 

Where, and _ what office found a me- 
lius inquirendum ſhall be awarded, where, and 
upon what not; b.8.168. 

Where the Kings entry, into lands, or tene- 


good without office found, or not ; ſee tit. 
Entry Congeable. EEE: 

Where the King cannot erſter nor ſciſe 
land, or &c. upon office found without Scire 


facias, or contrar, ſce it, Ertry Congeable, 


Repeal, and Scire facias. 
Office found by vertue of a Commiſſion, 
under whart ſeal, and the ſeal of what Court 


Of the Marſhal, and high Conſtable of Exg- 
land, and their juriſdi1on, and authority ; : 
ſee tit. Authority, © © 


is ſufficient to intitle the King, of what not ; 


| ſee tit. Seals, and above, 


| 


| 


re the eſcheator, and | 


— 


— —— 
_—- — 


Where office found .before the eſcheator) 
ſhall be traverſed in the Chancery, or com- 
mon Pench, or elſewhere ; ſee tit, Traverſe 
to an office. 

Where an office may be avoided withour 


traverſe, as well for lands as goods ; ſee tir, 


his debts, are liable to ſatisfie the Kings debts; Traverſe toan office. 


Where an office cannot be avoided by tra- 
verſe, bur petition muſt be; ſee tir. Petition, 
_ Where no traverſe is to be to an office,it the 
King be intitled by double matter of recorg : 
ſee tit. Petition. : 

Where entry upon the Kings poſſeſſion þ 
the heir, or &c. before office ed, 15 nor bs 
truſion ; ſee Intruſion, 

Where, and what office found before the 
eſcheator, ſhall be faid Tenure in chicf of the 
King, what not ; ſee tit. Tenure. | 

Where a man ſhall nor traverſe an office 
unleſs another office be found for him ; ſee 
tit, Livery and Traverſe to an office, where 
Diem clauſit extremum, or mandamus, ſhall iſſue 
after Diem clauſit extremum, and office found, 
or not ; ſee tir. Livery. ' 

Where, and upon wharvffice interpleading 
is betwixt two found heirs, by ſeveral offices ; 
ſee tit. Livery, and Enterpleader, 

Dfficial. 

Where adminiſtrarion committed by the 
ordinary,or his official; ſee tir. Adminiſiration. 

Where the certificate of the official, &c. is 
good, or not ; ſee rit. Certificate of the Bi- 
ſhop, and Exommunication. 

Where a Teſtament proved before the offi- 
Clal of, &c. ſee tit, Teſtamenr. 

Where prohibition direRed to the official, 
&c. 15 good, and ſufficient; ſec tit. Prohibirion. 

| Omiſcion. " 

Where amendment ſhall be of any thi 
omitred, in the Count, Writ, or &c. and 
what, of what not; b.4.52. b.g.2. p,41,42. b. 
8.159,160.162. {ce tit. Amendment. 

Where amendment ſhall be of proces upon 
original, or iſiue joyned, or omiſſion, or thif- 
award, or not award of it, or not ; b. 5.2. p. 
42,43. b.8.156, 15 9.160, ſee tit. Amendment. 

ere amendment ſhall be of a record,roll, 
or proceſs, where omiſfion of. a word or ſyl- 
lable, is in default of the Clerks; b.4. $2.b.5. 
2. P:43:44+ 4 Hes. 455 46. b.8.157,158,159. 
161. fee tit. Amendment, | 

Where the Court of office, and out of diſ- 
cretiop, may amend a thing in another rerm, 
and record a thing two or three times paſſed; 
b.g-$52. b,8.157-161, 162, ſee tit. Amendment, 
and office of Court. | | 

Where the writ ſhall abate for def. of ofniſ- 
fion of matter; b.8.88. ſee tit. Writ. 

Where the Court of office ſhall make pro- 
ces to inquire of certain points omitted. by 
the Inqueſt in their verdi&, 
118,119, ſee tit, Office of Court. ; 

Where a deed is good, notwithſtanding 
omiſſion of the words ( in teſtimopy cf 
which ) b.2.4,5. ſee tit. Deeds. Y 

Where the writ ſhall abate. for omiſſion of 
any who held the eſtate in rhe conyeiance 
the title; b.8. 88. ſee tit. Formedon, _ 

Where the plaintiff in 9. 1mpedit, in his 
Count may make omiſſion of any preſentment 
to _ Church, or not ; b.5.2. p.98. ſee tit, f- 

edit. 

Where words ſubſequent in deeds, ſhall 


have relation to a thing mentfoncd before 1N 
the premiſes, and to be ſupplied, though the 
word (aforeſaid) be omitted ; b.8.85- Þ-4-44* 
b.8.1454, ſee tir, Relation. | 


ments, or ſciſure, by him, arid hjs Miniſters, is |, Where a feoffment, grant , &c. is good 


without naming the grantor, or grantee , 
feoffor,or feoffce,&c. by the name of baptiſm, 
or of a corporation ; b.1,101. b.2.5.1» IKE Uts 
Grant, Capacity, and Deviſe. E 
Where diſcontinuance of proces is by omil- 
ſion of any thing, or of one party 3 ſee tit- 
Diſcontinuance. WET” 
Where inditements are yoid for omiſſion, 
&c, (ce tit, Enditements, 


Where 


or ot 3; blo. 
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Where return of the Sheriff or other offi- Where the grant of the Patron and: Ordi- 
cer of the King is void, for omiſſion of their nary,without the Parſon,s ſufficient to charge 
name indorſed, or not. "ſee tit. Return of the the Church. ſee tir. Annuity, Parſon, and 


Sheriff, / Patron. 
O2dinarp. | What iſſues ſhall be tried by the Ordinary, 

Where a&ion ſhall be maintained by the |whar nor. ſee tit. Deprivation, Baſtardy, Di- 

Ordinary, and what a&ion, and what nor. |vorce, and Trial. 

b.g.2.P.82,83- b.8.135-b.g.39. ſee tit. Statutes | Where the Church is void without ſen- 

Weſt.2.c.19. 'rence of deprivation by the Ordinary, or not. 
Where an a&ion is maintainable, and lies ſee tir, 2. 1mpedit. 

againſt the Ordinary, or his executors, and; Where recovery -galnſt the Parſon withour 

what a&ion, and what is a'good bar in an Praying in aid of the Patron and Ordinary 

a&ion of debt, or &c. againſt him, what not. hall be falfhfied. ſeetit Fal(. of recovery. 

b. _ p.83. b.9-39. ſee tir. Statutes, Weſt.2,, Where the Ordinary upon avoidance of a 

C1 ; Church, ſhall give notice to the Patron, &c, or 

The Ordinary ſhall be charged upon _ nor. ſee tit, Notice. 

ing of his goods proper, and what ſhall be| What are good pleas by the Biſhop Ordi- 

' waſting in him, where, and what nor. b.8.135. nary ina BR. Impedit againſt him, where he 

b.9.39. Claims as Ordinary. fee tir. Q. Impedit, and 
Where the Ordinary may ſequeſter the ; Preſentment to a Church. 

goods of the inteſtate, nay where there are Dyer and Terminer. 

eXccutors he may ſequeſter, and how he ſhall; Juſtices of Oyer and Terminer, and their 

demean himſelf 1n it. b.9.39,40. | authorgty. b.g. 464% b.6.20, b.7-12. b.9.56.- 
Where the executor or adminiſtrator ſhall | 119, tit, Juſtices. 

account to the Ordinary, and of what things | Dzphans. | 

they mg account, where, and of what nor. 

b.9.4 and portions there. b.q.64,65- beg:2.P-73. 
Where, and of what things the Ordinary | Orphans in ward for their lands, 

has juriſdi&ion; and 'rhe ſpiritual Court ſhall } and goods, and to whom. "fee tir. Ward. 

hold plea, where, 'and of what nor. b.g.6.9.| Where prohibition ſhall be- granted upon 

I 3-16:23-25427. 2+ P-$+767- b 11-59. ſee tir. | ſuit in Court-Chriſhan,”or &c. for the por- 

Juriſdifion, Prohibirion, and Conſulration. | tions of Orphans, ſee tit. Prohibicion. - 
Who ſhall be ſaid the Ordinary, and imme- 

diate Miniſter to the: Kings Court, and where 

the Kings Courts ſhall write to anorher as Or- 

dinary, and nor to the Biſhop, or not. 5.11.14 thig done over 'Sea,-or nor; id cal b, 

_ 35423, ſee. tit, Wrir'to the Biſhop, 'and Ex- | 7.3." Calv. caſe. 23.26. ſee tir. "Ent 

«communication. Where iflue ſhall -not be taken upon the 
The Ordinaries.euthoriry in his viſitation, | plea of the'def.' becauſe it riſes upon matter 

and in what things he may deal, in what nor, | over Sea,.: but the plainriff ſhall maiptain hjs 

b.11.99. aQion, and upon the replication, iſiue ſhall 
Where the Court of office ht to allow | be'joitied hecauſe of trial. b.6.49- b. 9626427 

Clergy withour the challenge of The party, or | ſee tir, Hue: - .. 

claimof the Ordinary. b.5.25,27;ſce Clergy. Where a contra& made, of which pat is 


” Where, and whar Clerk convitt, or-he'thac | to be performed ep Sea, ſhall be tried, }Pa 


has his Clergy, ſhall .be delivered: to the Or- | b. 6.47. 


dinary. b.11.26. ſee tir. | nepiigcnce 
\- Who ſhall :/be Judge'to allow: or :difallo | fine levied of lands, ſhall narbe 1 
Clergy, the "Ordinary, or Judge —_— ) 4 w8n over Sea; and: what time he 


 b5-26,27.: ſee tie, Clergy .. 

Where a man ſhall” be executor. 
Tefuſal before'the Ordinary, and'r - not | 
material, big.37,38. ſee'rit. Executos. ! 

Where che'Ordinaries releaſe bars nee the | 8-100 
Adminiſtrator b.8.1 - ſee tie. 


his | 92. buqex 255b.7:23+ b. 8-400.  * 


Cuſtom of London for their lands, goods, |. 


; Over-Dea: 
Where the inqueſt ſhall iy and inquire of | 


Where negligence of  claim:or entry, up; | Ourahl 


have to enter or claim, after his return. da. 'T 


here: entry- 1s lawful, notwithſtanding ; 3 
 diſcent. during the rime he. Was OYCE Sca, be | 


P. 


Pain, 


- Where a Juror ſhall be demanded upon 
pain, and where not. b.8.41. 
Where pain ſhall be to the value of his land 
b.8.41. ſee rit, Fine to the King. 
. How pain ſhall be aſleſied, and affered: 

8:41, 

Pannell. 

Where challenge may be to the array, be 
cauſe Knights were nor returned upon the 
pannel. b.$.45. ſee tit, Challenge. -. 
Where challenge ſhall be to the Knights 
who were returned upon the pannel, in 4a 
writ of right. b.9.32. 
ka 209, of yoo hte, pc hay Boy hon 
pannelled upon Juries, and 1f th:y be, how 
they ſhall be dilcharged, b.6.53. b.8-108. bs 
9-49. ſee rit. Jurors, 
Where Jurors of the circumftant. ſhall be 
added to the panne], or not. fee NR aka, 
and Stat. 35 H.8.c.6. 


Pardons fi tit. Charts af 
Parco fradto. ſee tit. Pound; 
Parks fee tit. Forreſh” 


AR of Parliamene, and . what 


| Lords and Commons is, requized "os " 


b.g. Epiſt. b8.15.18,19,20 to 26. b.11-34- 
Who are Peces of Farhaments YR. not. 
b.7. 15. b.g.Epilt.. T * OE 

Where an A& of Parliament js erronie 
void, and, ſuperflupus in part, of the v 
b, 1.24. b.s. S $ofr b,8.118. b.io 23-54-57 - 

The authority and Rn K. AF C 
t bl-89-1379., 
Portions, 1s the mol 
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Where Adminiſtration .ONCe comiitted 
. by the Ordinary, ſhatf| be \revoked;vb; 5-2 | 
Þ. Tia. 18, JYe b. 8. 0235: ſee _ Ad- 
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be betwixt two, 


-ment- © S12:1Vy | hers _ fueto; che-Kingg ha 
Where writ to his Biſhop ſhall be aviar; \not:; b. 7s 45" ſee "WM LIVE Ys, and: Inter- 
ded, the Church beiag” full. of che-collarion  Pleader. | 
| iof Bithops Ordinary, 'as welb -afver/ fix Where the Kioffees 'vf him. to-whoſe uſe | 
months , as within: hem. ſe ws Whbir"70 ſhall have Ouſter la main of the King. ſce tir. 
ithe Biſhop. En Moy. © © 12147 {4 Ward,.and Livery, 
.Where, and upon-whar lets of: the! @rdi.\;, :Whiere a-man may have Outer la mgin of the 
Hary, the wrir to thie Bifhop ſhall be axed, Kivg, together: with iſſues, or not. .ſce tit. Li- 


:fee'tie Writ to the Biſhop, - |. 
.7, Where the Ordinaries: euporak] 's thath "Wherts #:11an ſhall have Ouſter la main of 


be ſciſed into the Kings hands, an what the King, and avoid Kh ritle by pleading with- 
-afts, ior-contemprs, ſee tir.Conremprs.' 7 our perition ſued, -where-he: is focidled by | p 
Who is a:ſufficient” Ordinary! to certifieidouble marrer of record... ſee tit. Perition, 
»Excommunication, Ec. who not. ſee'titEx- Entry congeable, Traverſe ro an office, 


' communication. 
Out of bis fee. fee Hors ſon fee. 
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| its b.4-13-76-140. Cas rr Tine — 


nd, or |. 


ourt of HE bi A 

oe of A& of Par] t 
ps of record,and ae hor bor witholt) 
.|:of the parry who would 


b.10.57, ſee tit, Notice. ; 

Where, and whar.writs ſaniti upott Adis 
of Parliament, opghr 1 bo rehearſe the Sratute 4 

in the Count. b.4-12.76. +$-2. P:4.57 3+ b.11. 
$6:83-.ſec ARion,upon'Statur. 

Where Ads of Fs ep made to Prtlends 
bind thoſe of Scotland and Treland, or nbt; le &c 
| tir. Ireland, 

* Where, atd what ARs of Parlianent EXK- 
tend ro ancient demean, what nor. ſee tit: An-- 
cient Demean., 
zere, and whar As of Parliament com- 

nd, and exeetid to Copyholds, ſee tits 
Sa folds. | 
Where Exigent ſhall be awarded agaitiſt 4 


pes of the 'Parliament, or not, ſee tit, 


Exigeat: 
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' Parliament, ſee Statutes: = 
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Conſtruction of the words (Saving, or Salvo) 
in Acts of Parliament. ſce tit. Exception and 
Reſervation. | 
Where a Baron, and Lord ' of Parliament, 
ſhall be by prerogative exempt from Juries. 
ſee tit. Exemprion and Juries. [ 

Where a day of Grace ſhall be given 
againſt a Peer, and Lord of Parliament. fee 
tit. Day. : 

Where in a&ion by or againſt a Lord of 
Parliament, and ifſue joyned, there ought to 
be Knights upon the pannel. ſee tit. Chal- 
lenge. 

* Where a Lord of Parliament ſhall have trial 
by Peers in caſes of Felony or Treaſon. ſee 
tic. Corone and Trial. 

Where a Lord of Parliament in a writ 
againſt him, ought to be named by his name 
of dignity. ſee tit. Writ, and Name. 

Where a writ of error ſhall be brought in 
Parliament. ſee tic. Error. 

Where, and what things cannot be granted, 
nor changed, but by the AR of Parliament, 
and not by the Kings grant. ſee tit. Grant of 
the King. 

Where the Kings void grant, or a common 
perſons, may be made good by A of Parlia- 
ment. ſee tit. Confirmation. 

The prerogatives of the Barons and Peers 
of Parliament. ſee tit. Prerogative. 

Where the iſſue in tail ſhall not be remit- 

red againſt an AR of Parliament. 


- -_ Parſonand . : 
Where a grant of the Patron and Ordinary 
without the Parſon; is good to charge the 
Chu 
A 


. 


Where leaſes made By Parſons, Prebtnds, 
Vicars, &c. are void by non-refidence,'\dearh, 
reſignation, or other accident, or not. b. 1. 
$1.153. b.2.46. b.3 65. b.q-23,24-76- b.g.2- 
P.6.14- b.6.21.37. b.7.8, b.11.67, ſee tit, AC- 


' ceprance, and Leaſes, and Confirmation. 


ſufficient to extinguiſh an annuity, or rent 
iſſuing out of a Church or | 
b.g.2- P.71-81. 

| - a leaſe” made by a Parſon of a 
Church, Vicar, or Prebend, binds the ſuccel- 
ſor by-his agreetnenr after.” ce tir. Abbot, 
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ſee rix, Encumbent, and g. Impedit- 
Pleas for the Patron, and which 

have in Q. Impedit, which nor: ſee , 

cumbent. +» | 
Where alienation by a Parſon, Vicar, or, 


rch. b.z.147. b.5-2. p.81. b.8.145.fe tit. | 


Where a releaſe to the Patron is good ahd | 
Parſonage.$1.1 12.4 
6 wo 4 - -| 
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"heirs or «executors, how: ro i be: perfornied, 


In whom is the fee-fimple of rhe glebe-land 
and Parſonage, in the Parſon, or another, ſee 
tit. Right, 

Where the franktenement of a Parſonage 15 
in abeiance during the life of the Parſon, or 
by his death. ſee tit. Abeiance. 

Where Copy-hold granted by the Parſon 
of a Church, Prebend, or &c. Lord for the 
_ is good againſt the ſucceſſor. ſee Copy- 

old. 

Where tithes are to be paid to the Parſon, 
or nor. ſee tit. Tithes. 

Where tithes are exringuiſhed by unity of 
poſſeſſion in the Parſon of &c. or not. {ce 
rit. Tithes. 

Where the temporal Court has juriſdi&ion 
in treſpaſs, or &c. betwixt two Parſons of a 
Church, or their ſervants, and Farmors for 
tithes. ſee tir. Juriſdi&ion. 

Of juris utrum by the Parſon, Vicar or Pre- 
bend. ſee tit, Juris utrum. 

Of a Parſon Imparſonee, and the whole 
matrer concerning ir. ſee rit. 8 

Of plenarty of a Church by fix rhs of 
an incumbent preſented, . or of a Parſon im- 
parionee, plea in N. Impedit. 

Of a I or Vicarage; and where the 
Church is void in deed, and when in law, 
and what a& ſhall be ſaid an avoidance. ſee 


þrir.'2. Impedit, and Norice. 


Iflues joined upon admiſſion, inſtitution, 
or induction of 'a Parſon of ' a Church, and 
how ſuch iſſues ſhall be tried. ſee tit. Trial. 

Where prohibition ſhall nor be granted 
'upon ſuit in*Court-Chriſtian, by the Parſon 
for dilapidatipns. ſee it. Prohi ry 
Form of ing of ſcifin of a Parſon of 
a Church, Prebend, or &c. and-where he ſhall 
be 'feiſed+ in» the right. of his: Church, and 
where inthe right of- his Prebend--ſee rir, 
Corporations” #047 7 

Who ſhall preſent to a Vicarage, the Par- 
ſon of a Church, or Patron. ſee tir. N. Impea3t. 
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"4. ---.. Where, and | uſes of | 

* Acptivation of a Parſon, Vicar, or Prebend.,! 
.. Where df, uſurarion or intruſion by | 
« Eiſhop, Parſon, of Ee. ſhall be” morrmain, 
or nor. ſee Mo in. © }; 


Prebend, is diſcontinuance, or not. ſee tit 
Diſcontinuances | 
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Acceptance, Agreement. & $ | , 
Where a leaſe, or &c. made by. a| and ro” whom-the payment 3s ro/be:made, 

x Parſon of a Church, Prebetn or Vier ixgo0d, where to the heir or executor... b.s.2. p:95, [81 
and binds the ſucceſſar by confirmarionof the | 95.114b.8.95- fee rit. Conditions, 2: - | 
Patron, or &c- and whar'is ſufficient agree-|* Where coud 
Confirmation.” ' & Þ eithn Nx 

{ C 4 3 Ea or s A Parſon 
| before induttion, is yoid. ſee cit. Encumbrn ſhallbe per- 
| Church for PT _ 73G FS 4 
Church. ſce ri «another rhing 
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. _ Part; Parcel, and"Moities.: > 

- Where attornmenr for parcel 1s g | 

ow It ſhall enure, and Have by one. renani, 
&c. b.2.67,68. ſee tits Artornment, and Per 
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qu#x ſervitia. 
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other part, or def. or nor. ſee tit. Error, 
"Where the whole record ſhall be removed 
. OF Not 5-biit 


Where ſecifin of parcel of the ſervices, or 
rent, is ſcifin of all che ſervices. or rent. ro 
make avowry, or have an Afſiſe. b..g, * ks. 
57+ b.9.3435- b-10.127, {ce tit, Avoury and 
ſerfin. 

Where the writ ſhall abate for parcel, or 
againſt one party, and ſtand for or againſt 
another. b.5.2. p.18.97. b.11.5.45. ſee tit. Writ, 

Where ſurrender of parcel of a term is 
good, or not. b.s.2.p.11. ſee tit, Surrender, 

Where arbitrement of parcel is good, and 
where good in part, and void in part, b.s. 
p-78. b.8.98. ; 

Where livery and ſeifin of parcel in name 
of all upon a feoffment is good, and aljj 
paſſes. b. 1. 75. b. 5. 2. p. 79. ſee tit. Feof. 
ments, | 

Where a condition upon an. oblipati 
grant, feoffmenr, or &c. Na | be diſcharged” 
part by the a& of God,or Law.,for that part 
and ſtand for the other parc, or nor. þ, : 
52.120. b.5.2.-P.22.56. ſee tit. Condition,and 
Apportionment. 

Where warranty bars in Formedon, or &c, 
for parr, and parcels, or not ; but for the 
intire. fee tit. Rebutrer and Warranty, 

Where after demurrer joined for parcel 
and 1fſue'for another parcel, no proces ſhall 
be awarded againſt the inqueſt, tillthe demur- 
rer diſcuſſed. b. 1.34. b.10.54. ſee Demurrer. 

Where wrir to the Biſhop ſhall be awarded 
for parcel, -or againſt one def. but execution 
ſhall ceaſe till iſſue joyned for the orher be 
—_— b.6.49. b.7.25. b.1o. 54s fee tir, Wrir 


ro 5-5 
Where debt ſhall be maintained for parcel 
of a- ſum-upon a'contrad or. obligation, or 
not. ſce'tit. Debt, and Obligarion, , 
_ ie: oe me, and the plea 
emur. Or. . of 
bur for alk. fee ir, Ne Fr ON 
Where a record and: j ſhall be re. 
verſed foe Bae, or one def. 2nd ſtand for the 


parcel, 8c, [:ſce tit, Error and 


Record. 


TIE: diſconcinuance of .the parcel of 
*rhe- proces; ; be diſcontinuance of the 
whoſettve-? | 


againſt one, againſt all. ſce tir, 
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Where 
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by Reatrachement, or/bur parcel; ſee tir. Re- 


-is lawful becauſe: the, other is participanc.of 
. the crime, and party, of privy to-the wfong 3 
big. 78. bs $« 2. :P+ 31» Bos by 6. g9.-b. 8. 


Where a recovery ſhall he falfified becauſe 
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Where return of beaſts ſhall be awarded of | 


all for parcel of the ſervices behind for which 
they were taken ; (ce tir, Return of beaſts. 

Where reſervation of parcel of a thing 
granted of that which otherwiſe ſhould paſs 
as incident, or appendant 1s good, or not; 
ſee tir. Reſervation, and Exception. 2 

Where a Prohibition lies upon a ſuit 1n 
Court-chriſtian for a thing, parcel of which 
3s ſpiritual, parcel tempgral ; ſee tit. Prohi- 
birion, 

Where conſultation ſhall be granted for 
part or parcel, or no; ſeetit, Conſultation. 

Where, and how rent, and land, &c. may 
be parcel of a Town, Caſtle, or Honor 3 ſee 
tit, Appendanr, | 

Where one mannor may be parcel of ano- 
ther mannor; ſee tit. Mannor. 

Where a fine levied of lands, 8c. ſhall be 
void in part, or to one perfon, or good for 
another part, or parcel; ſee tit, Fine of 
lands. . 

Where, and to what intents and purpoſes, 


Scotland, and Ireland, are parcel of the Realm: 


of England ; fee tit. Ireland. 6.4 

Where an a& of Parliament is void in 
part, and where in the whole ; ſee tit, Par- 
liament. | TT T5 

Where a man ſhall not have judgment for 
parcel, unleſs. he will releaſe for the other 
part ; ſee rit. Judgment. 

Where the plaintiff may releaſe damages 
againſt one def. and pray- judgment | againſt 
the others, and where no judgment ſhall be 
againſt the principal, unleſs chere be a releaſe 
of damages in the part, or whole ; ſee tir, 
Damages. ' 

Where a writ,. or Count, in right of ad- 
vowſon, or Q2. Impedit, ſhall be of a moity, or 


third part of an advowſon, or of the advow-| | IF 
ſon of the third part or moiry; ſee tit. Ad- in allowance of ſurpluſage, upon partirion,& 


, 


yowſon. EY "WEE 

Where a demand [hall be of a moity, or 
4. part in afliſe. by the plaintiff, 'or- Precope 
quod reddat ; ſee tit. Demand. _ 

Of cuſtom,. that the wife ſhall have the 
moity, or all the land of her-huſband in 
Dower ; ſee tit, Cuſtom. 4 ror, 

Where the huſband and wife ſhall-rake.an 
eſtate in lands,. or &e. by mories,.- or not ; 


| how it, 


; others contribute, and how ir ſhall be done, | 


Partition, and Parceners, | 

Where two Coparcenors, or the Aunt, and 
Neece ſhall join in Ceſſavit, or not, b. 8.118, 
ſee tir. Joining in a&1on. 

Where two Coparcenors,..or their iſſues, 
or the Aunr, and Neece, ſhall join in a writ 
of Formedon, or not ; b. 8.87. ſee tir, For- 
medon. | 

Where age ſhall be granted in Partition? 
faciexaa ;, b.&.4. ſee Age. 

Where one Coparcenor ſhall Have aid of 
another to. recover for the equal portition, 
and where ſhe ſhall have aid of a ſtranger, or 
a Mi of her; b. 4-122+ b. 8.85. ſee tit. 
A1d. | 


Where recovery in value ſhall be by otic 


Coparcenor againſt another, and of what} 


lands, and what not ; b.q.112. ſee tit, Reco- 
very in value. 

How partition ſhall be made by wrir, and 
who are compellable by wrir, to make parti- 
tion by ſtatutes, and who by Common Law ; 
b.6.12,13. ſee tit. Starures, 31 H.8.c.1. 

Where, and how partition is of an advow. 
ſon, and where withour deed ; b. 1.87. b. 3. 
22. b.8.79. PEE 
adyowſon remains in common is apigendant , 
and where contr. b.8.79.. ſee tit. Appendanr. | 

Where the, eldeſt Coparcenor ſhall pre- 
ſent to a Church, or he that has her eſtate ; 
b. 3-22, ſee tit. Preſentment to a Church. 

' Where entry betwixt Coparcenors ſhall 
not be taken away by diſcent, becauſe of pri- 
vity of blood ; b.1.95.98-102.137. b.g.61,62. 
ſee tir. Entry,congeable. * 

| Where partition by the huſband, and wife, 

'and other Coparcenors binds. the wife after 
her huſbands death ; b.y.85. ke 

Where grant.of rent or reſervation is gogd, 


hall, enure, and be good withour. 

deed; b.3.22. b.s.2, p8-+ : .. | 
Where the eldeſt Coparcenor ſhall do the- 

ſuites, and ſervices due.to.the.Lord, and the 


'and . what remedy if it. be nor.done ; b: 4.1, 
2. b.g.34- ſee tit. Statutes; Marlb. c.g. - 

\* What partition ſhall be-by judgmett-inaſ- 
tiſe, ar, &c. betwixt join.tenants, or &c.. with- 


bur by intireties.; ſee tir. Baron, and Fem., 


Where - the. half of the jurors ought to be, Join-renants 3. b.6.12. 
: of aliens ; ſee tit. Alien-born... ; 


Where tenure ſhall, be. apportioned for a 
moity,. or. particle, : upon fcottmenr.of a Pa- 
rol, &c. {ce tit- Ayowry, and Apportionment, 
d 


l-be revived 
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and Statutes, . 19 E.1»,2uia oper rarum. | as the eldeſt, daughter 


Where. the; whole:r 


cord, and Reattachement. ; 4, +: +» 
Where a man ſhall: be remitted; and:entry 


133. ſee tit. Colluſjon, Dowegg and Falſe im- 
;priſonment.; *., +24. '2 +0. 14499 
Where dower of a-woman is nor: goed;;be- 
cauſe participant of the crime. and conſenting 
ro the-wrong 3: bu2.67.; b.3.98. by. 
.6.58. b.8: 101-133: ſee rit, .Dower--:; }; 
he that recoyers was parricipantof the crime, 
-and conſenting ro the; wrong, &c: ſee tit, Col- 
lufion, and. Falſe recovery. - 
.': Where, contra;-of: goods ſhall not , be 
changed ' in»market ;;open . becauſe he that 
_ r ns participant of the crime, 
Kc, (ee tie Coneratt...: 1 ;- 
Where a man in execution ſhall:not be dif- 
[charged of execution, though ar. large, be- 
; cauſe participant of the crime,and eſcape by 
his own wrong; ſee tir. Eſcape. -\,' -- 
: [Where: the;Lord- may diſtrein- the tenanrs 
*beaſts, out-of | his land, becauſe-he wazipar- 
. ticipant of:;the crime, and chaſed chem our of 


. MTs b. I 


out the wrir of Partitions facienda ; ſee tit, 
Where partition for a certain time is good; 

b.i.89%. 7; --- 
Where upon 

eldeſt daughter | 


partition of an adyowſon the 

preſent to the Church, 
Where _ A ſhall nor darrain a 
'watranty. without her companion; b. 4. 122: 
| Where warranty. is loſt by. partition- be- 


b.6.12« - 
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Where pattition berwixc join-renanrs, or-| 


tenants-in common. is. good .with,. or without 
deed; b:4-73-b.6412,13-.., »... 


Where upon ' partition of 4 mannor, the.|: 


wart n- be-..**_ ©. Pernor: 
rwixt Coparcenors and Join-tenants, or-not ; | - Where, and how 


Where partition avoided in part, ſhall be 
dvoided in the whole ; b.4.121. 

Whefe, and how recovery in valne ſhall 
be by one. Coparcenor, ſhall be againſt the 
other for the equal portioa ; ſee ric, Aid,and 
Recovery in value. 

N. Impeait by Coparcenots, and where the 
releaſe of one, bars not the others ; Þ. 5.2. p. 
99, ſee tir, Join-tenants. | 

Betiw1xt the Baſtard, and mulier, and wht 
follows upon it ; b 8.101. fee rit. Baſiardy. 

Judgment m Partit;one facienda, and what 
follows upon partition awarded ; b.11.40, ſee 
tir, Judgment. | ! 

Patient, (ee Agent: 

: | : ace. LE ba 
Juſtices of Peace; and their authority; b.q. 
45,47. b.5.2.P- $9+71,72. b7.1%. b 8.126. Bb. ” 
9-118,119, b, 101$3,54- b.t1.62 ſcetit, Juſti- 
ces, and Falſe impriſonment. WELSH 

Where, and who fthall have ſurety” of 'the 
peace, or good behaviour, and againft whom 
they are granrable; b.$,2.'p,$9. bort:g8, *** 

Where,and whar a& 1s breach of the peace, 
what nor; b. 8.37. b. 9:54, ſee rit: Condi- 
tion. + hs <1 ks [2 53 

Where in ele&jon of Him that afreſts a. - 
man by warrant of a Juſtice'of Peace, to cat- © 
yan party arreſted to what Juſtice heplea- 

es; b.s. 2. p. 59. fee tir. Arreſt, zl 10) 5 


and Falſe impriſonment.” oo EE BE 
, Perpetuitiespſee tir. Statuths* ©, 
W, 2» C, Is. "3 wal We: C 
Peremptozp, 7 


Where non-ſuit in, 2. 1mpedit is peremp 
ry; and writ to rhe Biſhop ſhall be awar! dz 
$7429 , © 45; OD 't 

Where diſcontinuance-of proces "in 0. 1- 
pedie 1s peremptory,” and wrir to: the Biſhop 
ſhall be awarded ; b#5. th ſee tits Writ roche 
Biſhop. =e +Y's = i : v, 6 3 £04 
* | Y' >: 288 $4 44474 & 


PRES .. ou rar 
_ What is perjury i oetlcs anda? tt- 
niſhable 3 Þ, 5-2. P99. by 11-13. "ee tit. Fett, 
5E » C. 9, hs: #” ANA ia 2208s F 
' Whar is perjury in tie party Himſelf, and 


« 


ſee tit. Stat, 5. £1, = ©? 


© Where - 
Court-chriſtian 
bitzon. - ER 


L 


by pernancy of profirs, againſt join-renaney 
Þ123.13. {ce tic., Maintehance 


 rtdif 


How a writ may be rhaintatyed” by yernan- 
- 
tz 


' Where, pactirion/berwixr joint: leſſees. for | cy of profits, apairſt diſctaim” -b. 

years. SET, cndokes þ in the. re- | 131. (ee tir, Maintenance of writs, **  -_ 
erſion..ſhall enter upon the.death of one in| © Whar ifſye ſhall'beraken, where” #rir js 
is part 3. b,4-73- ſee tit, Join-tenanrs, +, - ._- | majncained by pernancy: of. profits; atrd 
Where rent, common, way, or &c. are ex- | where the pernancy ſhalk'be traverſes, ot norz 


ringuiſhed or ſuſpendedtby poſſeſſion in com- 


mon, .join-tenancy,, Copatcenory, and -where | 


% 
i 


ic ſhall be revived after.z.. 
ment, and Reviving. | 

Where a firanger ro.:the. partition, ſhall 
have the ſame adyancage. with him, who-was 
privy in blood, and party tot, or not 3. b. 3. 
22, b.6.1.b 8.101. ſee tit. Aid,.and Courtefie. 

Of a mannor, and .upon what partition 
every of thgm ſhall have amannor 3 ſeecir. 
Manner. -., WIE Iv ES 

Where partition imports, a Warranty , and 
who ſhall take advantage of it,, who not z. big. 
121. ſee tjt. Warranty, and exchange. 


ir, &c. ſee tit, Diſtreſs. - - 
6 Wiltro'qarifhal hor be granted to an in- 
fanc becauſe he-came' to the land by his own 
*8Q, 2nd purchaſe; ſee tit, Age. 


Where particion implies a condition, and 
who ſhall, take ayail of it; who not; b.4. 


5.2. Þ.77, ſeetir. Hue joyned: 
LE tis giving the plata. or demand- 
ant maintenance of 'wrir againſt the Taker 6f* 
che profis, &c. and to whar a&ions, an per- 
ſons they exrend, and how they ſha be con- 
ſirued,and intended ; 1R.2.c.9.4 H:4:c.7:11#; 
6.C 3.5. I H.7.C.1.4 H.7.24- b.1-123.b:g.2.Þ.77s 
131. b.11.62. ſee tit. Maintenance of writ. © - © 

: Where afliſe of rents, or &c; js againſt rhe 
land-cenants, (the pernor notbeing d int 


*|rhe writ) all the land-renanrs muſt be named ; 


Re. Ae: rt 2h NS 
Where the pernor of the profits of the land 

hy vouch, and.in;what a&1ons, what not; b. 

I 1.62, | + 

Where the flatute of 1H. 7. C. 1. which 


I2E«* 


gives a formedon'ro be maintained againſt rhe 
: pernor 


how pun-hable; b.y;25p. 4 « rwice;b"r 1,984 > 
5 *& nl = +0 ©4506 


T he Table. 


— — 


ets 
— OR 


Pernor of che profits, extends to other aRi- 
Ons, or not z, b.11.62. ſee tit. Statutes» 

- Per quz ſervitia. 

Where Per que |ervitia lies againſt two for 

doubt of the tenant, and where both ſhall at- 

torn, where one only, &c. b.2.67. ſee tit. At- 


rornment. 
Where age ſhall be granted ; ſee tit, Age, 


and Attornment, and 2:4 juris clamat. 


Petition. 

Where a man ſh:]l be put to his Saks, 
the King being inticled by entry, or other 
matter below only without office, or &c. or 
not ; b. 1-50-133- b. 2-53+ be 4-$5,56-58. b 7. 
32. b. 8.76.172. b.g. 96.98. ſce tit. Entry con- 
geable ; b.7.19. 

Where a man Is par to his petition, where 
the King is intitled by ſingle matter of a re- 
cord, as office, deed, igrolled, or &c. b.1.158, 


159-173 b. 2-50-53» [b44-5455 5: $8. b.7.19. ſee 


'of record, as office, or other matter of re- 
a tit. Traverſe to an office, &c. 

Where: F-roon is to be to the King after 

,. or 8c. or not; but entry. 

OE ul by Him thar has right b. 1, | . 

I 73: b, 4-56-59. Þ 7-3& (ce tit. Entry conge- 

able. 
Where petition .to the King ſhall be for | 
— Rea 6k b.4-56. b.g.2. Pe 


| rge 
Annuty granted ro a Phyfician for his coun- 
= how to be con- 


. Pay: A in two 
and Aſliſe, 

4 Wikre the place ſhall_ be: 

ſue joyned to make. the venew come for t 


[20 "Ive, and Tr ial. 


being ready at;the day and place, and by ten: 
der, and whar is a good, ard ſufficient render z 
-b.$.2. P.114. b-9.79. ſee tit. Condition, 


- 


tit. . of right. 
Where a man ſhall be pu ut to his petition, |. 
"where the King is intitled by a double marter 


cord, as attainder, or &c. b. 1.50. b. 4-57. ſee ; 


Counts, or not; "Þ.7-3)  W 
alledgel after if: | fan 
wo "Wikre 
trial ; b.6. 47. b.7.26,27+ b. 5-2, Pe 60. ke tir, Fey: 
. Where a condition to be performed at "bt Es 


Way be performed at another ;. b. 4.723] + .. No 
pa tit. Conditions. , 4 | poſi 0: i Shin an 
"= a condition is" to be performed, no|.citnt demean- is \peaded; b. 11 10. fee tit, 
- being gecileds b, 473+ ſee tit, Con- | Ancient mi 
dition.. = Where in! -rhe arty ot 'to"take 
'Where a condition ſhall be performed” by] averment'of his plea, upon which" matter he 


[1s ready to aver; b. 8.161: fee rit. Averment. 


|pleads in abatement of it, for variance'in the 


Where a deed without date of the place, 
&c. is good, and how benefir may be had © 
fuch deed by way of Count ;- b. 2, g. ſee tir, 
Deeds. 

Where, and in what place a man may di- 
ſtrein for damage feaſanr, in what not 3 b.g- 


i 


quantiry of the ſervice, 
35436. (ee tit. Avowry, 

Where in avowry in pleading, j 
conclude upon his very renant, © 
very tenant by the manner, 
rer ; b.g.35,37- ſee Avowry. 


or of the land ; * g 


It ought to 
r upon - fais 
Or upon the mar- 


22.66. ſee tit. Diſtreſs. 

In what place a common perſon may dt- 
ftreſn for rents, ſervices, or &c. in what not 3 
b. 5.2. p.92- b.7.23,24- b.9.22. ſee tit. Diſtreſs. 

In what places the Kings officers may di- 
ſtrein for rents, ſervices, or &c. due to the 
King, in whar not ; ſee tit. Diſtreſs, 


Where a man in pleading oughy 
clude his plea with an ( and bo bs ) md 
ſpecial _ by it ſhall not be waived; bo. 
3:415+7-9- 0.3.26-$9. b.g.2. p.2 
ſee tft. Debt. mY 3-119. bor 
The form of pleading depri 


rivation ; b.s, TY 
6.b,7.43. ſcetit. Deprivation. 


In whar place a diſtreſs may be impound-” 
ed: ſec tir, Diſtrels. 

Ar whart place a leet may be held ; ſee tit- 
Lects. 

Ar what place a Court Baron may be held ; 
ſee tit. Mannor. 

Where reſervation of rents, upon a leaſe 
of, &c. in ſeveral Counties, makes ſeveral 
rents, and leaſes ; ſee tit. Reſervation. 
Where feoffments of lands in ſeveral Coun- 
ries, ought to have ſeveral liveries; ſee tit. 
Feoffments. 

Where pleading is not good without alledg- 
ng the pl ', bc, (ec tir, Pleading. 


, 


2 


The plaint in k ep of a ; mill; b, 4.89. ſee | 9 
tit: Aﬀile, and Demand, 

The plaint in affife of an office and what 

is good, what not; b.8.45.45. ſee tir. Affiſe. 


ift muſt make his title in- 


re the Þ 
ſee rir. Title, 


the plainr, or not 3 b.8. 45:5 


The form of pleading a divorce ; 

\ſee tir. Divorce. 4 , ES 

The form of pleading a feoffment ; b 8.82. 
'ſee Feoffments. 

The form of pleading an eſtate for life, or 
when a man intitles himſelf ro a particular 
eſtate, and-where he ought to aver continu. 
_ of it, or not; b.1.20.44.46.49. «$5369, b, 

7-38,39. b.3.1,2. b.4-53 92. b.$.2:p.9.124, 
by 5424.76.b 7 wn «25-38. b. 8.70. b. 9.60. 
104. 134, b. 10. 2.98. b. 11. 82, 
tir. Uſes EE = 

Form of pleading fines levied of lands, or 
Kc. b. F+27, 56. 68. 168. b, 2:6, b. 3.86, beg 69. 
b. 9104. ſee tir, Fines. 

Form of pleading attorament; 

93. ſee tit, Attornment 3 b:6. 59, 

Form of pleading where an eſtate is con- 
veyed from him, to whoſe-uſe; :and how ir is 
to be ſhewn how the uſe began 3 b.g.104. (ce 


tir. Uſes, 
ob romp. + Son b.8. 144. 
cr. 


| 


| 
| 


b. 2.68. b.g. 


Form of 
fee.tit Surrend 


ba ſhall be to the King to. be | How the plaint ſhall be faathſe of rent, 
do e the woman ſhall be in- | and where the words with the appurtenances |, 
3 ſe Dower, . nil be gh is fito the verſe, '6t vor z, b8.45. 


TC whicte the _—_ in afTfe"Mhall be in the] 
disjun&ive, and good ; b. 2.37. b. $5.2. p.22. 
45. b. 6.36. b. 10.127,128, fee tit." Annuity, 
and Demand , Election 5 Gift, and Vari- 
ee 


he Kit IST brifve 


h, 
+ tend 


"8 
z 


Bl vin 


The form 'of* pteading i in ayowry, when he 


Eg: | by RO title Hes ſee 
P 


Where a rg 


ends a froffiren 
releaſe, or &c. of Tag fin; gm 
which he makes title, by rhe name com 
in the deed, though it be orherwiſe named in 


rruth, and the form of pleading in ſuchcaſe; 


cxringihed If 4 NO fh- | b. 
mury,, aud A: ; 4 - | b. 4:62,6 (87-122. b, 66g. b. 1222, 
mg Sg nt Mendy prong EIS 
2. B-8. 8, <8 1Mcc. Plato affiſe of tickes3' br 1-25, fee/|4 "Ex 44a 

. C332 Che 34 '0V, B, | meth, de Sobop boſe Form of 1-7 marriage and eſpouſals ; 
$20-K30ck09: WTO : © [opal af i wot,” jd Hole bes | Teo Fon pu 2 
| | and whit S:11; ſee © Form- preſcrip tion ang 
a EY oy ner ONES EE Le CELL poor 
| _ Piſeary. | - F= Plaior fn miſe of © of apitay 7 Big. ſee tir. [$:6678.b.21-14 ſ6e't oy. Sp. 0 
a4 the plaint 3 od a i aſh ofa fey, fc. 'b. ®547; ſee | where the whole a, and all the ons 

te; The wit of Treſpa6 for bihib FR. | _ {need2oberchearſetl; bi-r, 29,2832. 54.68, 
CER -w-- viſcary, and che Count in it, a þ "Plainc in zfiſe'of eſtovens 3 brig hr b, CODED .Iq2ib.2-7.11.13-46:58. b 
Cn EARNED =E72 Tone 
C ident.to ark Aifiſe. af a: 

* t tre -- Where the akibeg' p_ armunding pleading. SH title bad 
+ Marker, and-- whar mar F; ters, So rus Where hog b-8:4 Aeetic/ Writ. * e [a dere, and where affent of - the executors 
la Jon ; by.6,12-20- b. 10. 73. ſee 0 + os ; gs Faye Prybroa: 

Form and mate ig fn the Gore of aſſes; beg": HRS a = rrenqne ng b, AGAIN Oe 
Hye orm of pleadin matter of el | and 
/ ogg EE Ie - Fi Le he” 2g the pls 3 d-4.5 "45 3b. 11.52. 

F SW Piponn $,.4.C0 ourt rec [ f oh be 
b.. 6. 20. "A ; Whers-a of pardon - ought: "to 
[Os him that wool fave api of it, 
Ny nw pom. NEE "cove 

BET HESS rt amen. 
Where « wir ſhall be milnaived forſ { "Where averment.muft be of the life of ia 


Above. 
___ nor good without al- 
jon |ledging the place, /&c, \b:349. pi'666b. 6 46:41 
7 26,29, '/.- | 
Form of of pleedinfidngw® ſervice or (0caſs 


tevure;'b, :4:6.88 

Form of pleading render and refuſal, and 
where wr be Re ——t or not; 

9.79. fee rit. Touts, Ht 

Where 4'man ſhall ſay iti pleading ſciſed i 
hi#Vemean, as of fee; and-of what things; # 
of fee, and-right ; b.1.9. 31. 56. 91. b, 2:10.29 
27 b.q:68.ſee tir. Seifn. 

N pleaded, be 


AIZQ 35 


Where the plea is not-we 
cauſe of. repvgnancy 3 b. 10.89+ When 


£ The Table. 


\Y as 


Where in pleading a man ſhall ſay, the King' 
was ſeifed in the right of his Crown: b.4. 101. 
b.1.28,8 9. b.4.12. b.g.25. ſee tit.Ring, 

Form of pleading ſeiſfin of a Corporation, 
and where it:ſhall-be ſeiſed in the” right of a' 
Colledge;Houſe, Church, &c. b.11. 66. ſee tir. 
Corporation. 


- Where the concluſion of the: plea ſliall be ;; and Tnakes the plea victous. lce tit. Surpluſage, 
And of this he purs himſelf upon the Country, "| and double Plea. -« 


and where he prays:that it may be inquired by ' 
the Country, b.10. 59. ſcerit, Entry of pleas. 

Where in pleadiug of a deed it ſhall. e ſaid, 
That it was delivered at another day. 'b.2.4,5. 
ſce tir. Deeds. 

Where pleading has two affirmarives with- 
out traverſe and good, or not. 'b.2. 48: b. 10. 59+ 
ſee tir. iſſue joyned. 

Form of pleading furrender of the. Kibgs 
Letters parents, b. 1.29. 42, 43» b. 6; $53 66, 
b.10.69. ſee tir. Serrender. 

_ » Where pleading: is not good wirhour aver- 
ment, that it is the ſame perſon, or land, &c. 
b. | 28. 60» Li JA 

Where pleading 1s tot good without 'aver- 
ment, thar 1t is'the ſame treſpaſs 6f Which, Kc. 
d.4-43- b.5.rp br. © 

Form of pleading in making! eifle"to Copy- 
hold. b.q-21,22-31 ſcerit. Copy-hold. 

Where ng by general avetment againſt 
a ſpecial marter atledged is good,or not. b.10. 
$1. b.11.to.' ſee tit. Replication, and Ancient 


Demean. 
Form of pleading in barr j i a writ of Right, 
and where, and'whdt is good without conclu- 


8. ſee tir.Right. - 


Fotm'of pleading a tenure by eſcuage. ſee! 
tit.Eſcuage; 

Form of* pleading ſeifin, or, &c, of Homage 
and Fealty.'fee tit: Homage and Seiſin. 

Form of Yeraining Charter In Dower, who 
ſhall plead ir; who nor. ſee rir. Dower. 

Where ſurpluſage in pleading is material, 


Form -of pleading in avowry for amerce- 
ment. ſee tit. Amercement. 


Parliament, withour pleading i it. ſee tit. Notice, 
and Charter. 


and of the Statute of nrollments. ſee tit En- 
ro:lments;* ' 


of uſes. ſee Ules. 

Form ating where 1 tnan makes tle, || 
as couſin, and where.he ought to ſhew thecou- | 
ſinage. ſeetit.Cofinage.” \ *. 

Where pleading is not good withour tra-|'V 
verſe,gc, ſee tit. Traverſe, and Traverſaþle. 

Form of pleading in barr. ſee tit.Barr. 


Where a man ſhall haye behefit of an Ato( 
Form of pleading inrolſments of deeds , | 


Form of- pleading, che $citute 27H.8. C10. 'N 


; What pleas in barr the tenant ſhali have; or 
| the youchee afrer voucher, b.g. 18. ſce tic. Vou- 
cher, and Dower. 

Barr in writ of Etror, and who ſhall plead 
ir, who nor. b.1. 13-16.111.b.3.59. b.5.25. b.8 
7.62:152. (ce rit. 

Where,atd wha pleas, theparty himſelf, or 
his heir ſhall have fo falf. a recovery,n hat ner; 
b.6:8: ſee tit. Falſ.of Recovery. © | 
Whar pleas the vouchee ſhall haveid abate- 


"ment of the writ; where,and what 
Where the acceſſories plea ſhalt Nemeth 


fore” the Pe ſee tit. Cheohe, eg 
of Court. Tx 


k: "Tres ad ho fl net gk ke 
'tit.M Jami and E hs 


good, what nor. ſeetit. Replication. 


Form of pleading a replication, and what js 55A 


Certain Rules, 'and notes to he obſerved in cit-Enfant. 


pleadings, b.3.1,2: 58,59. Dh I 


and where it is. 
aod to what intents without induRion, ori not. 


cc tit. Q.Impedit, and Incum 


Where, and what words i in a Coont count- 


L and: Plea pleading, imporst ſufficient allega- 
i ing in faK, —_— good; whar the. 1-1-dets 
{ b.2.41,67- b.q;18: 5: 914933128. 19. 54:57» 
n ſee rit-Rupotiion.. - 
, Form of pleading Oey of 2 Etjurch i 
2, 2.1mpedit, or darrcia preſentment. 'b.7. 26. ſee | 
S, nit... Impedite 
-.. Formof pleading a common recovet'y. b.3. 
; 54:56: ſce tir. Aflurances. 
orm of pleading in the affirmative , and | barrs 
" —_— andthe diverſity betwixt them. b.2: | of 
b. | 2b b.g.2-p-2 b.8.133- b.g. 25-60, b.10.100. 
ce tir. Cond Condition... 
id - Formof- 056 10 ng b.9:79,80. ſee 
wy - ng 
8, .* Formof Wkg an acquirtance, big. 2. p. 
b, #19. (ee 
- - Fofiivf plead tg 4 releaſe,or confirmation, 
rq b.r.412. 4 wy Kb bs. 2. p-71,81,1 17. 
"4% b:16. 4 gh gov tic.Releaſes. 
ot Form of ein dorm 
mon n appendant. eetit:Comman. 
ot I —_ abatement of a writ, 
<p ny Hr adtics is good, and: how to 
be conſtrued. b. 11-42. 
F] Where an ill ples ſhalt be made good by the 
x pleading of the othef party; or not. b.7-25, 
po IRS 8.120,1 $360.94 4. 
EN Form of. plead fully adminiſtred by an 
|, Executor upon 4 Writ {poems by Journies 
er, | accounts. b 6.10. ſee tit. Journies accounts. 
Form of pleading Counterplea' of 
wn i. veucher, where the writ is purchaſed by Jour- 
vies xccounts.s ma | 
a F- Where in ng a genera pardon, a man 
mg ought ro Allee thar he is not 2 perſon exce- 
X pted,fec. b.6.79,80. b.8.68. fee Parliament. 
cage Form of diſcent where a man 


makes title as heir. b,1.28.31.54- be 27. b.4-6. 
ad Ior. 


not; Where pleading ſhall be good by intend- 
; went. ſee cit. Barr, and Entendrnent. 

dit Where in pleading of feoffment of 4 mar- 
59 - Nor, artornnicnt need not be alledged:- ſee tit. 
0.20! - Mannor. 

_  _ Where the verdiQt makes ill pleading good. 
, be ſee rir. Verdi& 

| ' -. Where iſſue hall be taken whether a man 
her he heir, or ſon and heir, or upon the birth of a 


ſon,&&e and the form of pleading in ich caſes. 


the writ prrchae is a good plea in a 

dit, or. 

N.lmped Ft. 

_ Formof- in 2. 

preſentment, and 

nor, b.9.26. ſee tir. JImpedit. 
: Who ſhall plead p 

Impedit, who nor, b.6.48 

a ee. 1 


.Impe-| 


- What pleas -_ difſeiſor hare | in Aſics 
whar not. ' 6.7.26. ſee tir. Diſſeifin, 

- What pleas the Incumbent ſhall have in 9. 
55g b.6.48-7.26.bfro. 54. ſee tir. lncum- 

nt. « , 

- Whar-pleas the Biſhop ſhall have in 0.'1» 
dit,who oem whoa bur as ne woty ; me 
what plea is good, what not. b.4.17.119. b.g. }. 
$7,838. bb. 49.$5-CH90: b.7. 25326, b. 9:49» 
b.10.54. ſee tit.Q.Impedzt. 

- Whar pleas the pery' Jury ſhall have iv at 
taint. þ.6.44- ſee tir: Attaine, 

Who may plead nothing arere in avowry, 
who nor. b.g.20. ſee tit.Avowry. 

Who may plead never ſciſed of the ſervices 
generally, or-never ſeiſed fince the time of 11- 
miration, b. 9.343536 ſee tir. Avowry. 

+ Who ſhall plead 1n abatement of Ayowry, 
and when. b.g. 29,21; ſee tit. Avowry, 

Whar pleas a firanger to the avowry ſhall 
have.whart not. b.9.20, 21, 22- ſcetir. Avowry, 
and Hors ſon fee. 

Whar pleas he that joyns in aid ſhall have 
afcer } joyning. b.g.42. ſeetit.Aid. 

Where he that is nor” tenant in deed, but 
law, ſhall have plea-in barr to the writ, or 8c. 
b.1.85.b.3-29. 

Pleas for him that comes in freely, and what 


lie ſhall haye, 'b.6.8: (ce tis-Reſponder and. 


ſce rit. Heir, 


| Aſſent, 


What ſhall Ws. plenarty of a Church, N 


by admiſſion and infticacion, | -. 


b.4. - b6. y F ;| 
ding to the right. b.- 14:43» eb.5.2:p.85,86, b.6,7, b-4-74375- 79. b, i b:7.26 128. b91132- | 


Where .plenarty. by fix months the day of 


of: Church in'g. 
TAA03S-: fee} Grant of 


i good 


all rv Sided by le 


ihoar avi ve. 


aratities. | 


”% Fy 


Where, 


Sar peeſeemenr,ot not. |b-q-76: | cc fits B 


wed, or darein| I 
good, good,- whar' [ I 


rty. of a Church by fix months, j = 
re ge Kngine gg anltamhheyooy 
78..'b.g.2. p14, 15. | 
b .2H. -b.7.28 boaga. foe na A 
Reppeate. 


b. 5-34-35. nee 2. ſee tir. 


We gu come int 
oath. b.7.27- 


[of his profeſſion. b.3.74. _ 

Appeaks to the Court of Rome reſtrained. by 
Parliament. b.5-20,37. | 

He canzot. diſallow exconimunication - of 2 
pin xaglave, b be g. 14- 


Excommunication certified I by the Pope, not 
« "papain allowable. ſee tic. Excommunica» 
on. V 


| Pollelſion. : 
The definition, or deſcription of. poſſeſſion. 


bh is ſufficient poſſeſſion. to. make the 
ſiſter or utcle heir. b. 1.121, b,3-2-40-42-88. 
b.4-21,22. b.7.12-b 8.35. bi ſee tit. Dif 
Centr. ! 
— Where the termors for years, Is 
the poſſeſſion of OW the reverfion.b.g.105, 
166. ſee tit. Aﬀhſe, and 2. Impedzr. 
Where continuat- a by one gives poſleſ- 
ſion roanother. Þ.g.106, twice. ſee rit. Contt- 
""Where,and of what things of a villein the 
Eord fhall have poſſeſſion by claim, withour 
] any aGtus) _ or ſciſure, of what nor. mw 54 


» 


4 vein *e 3 


4+ and 4-1c 
pre ro the R_ to | | 
" | rithes void. b.$.24. - _- 
Where the Ge catinot # nk Sned woe 
diſpenſations amo toc ro Fentig in ea. 


Le gates Were non, permit- : 
reland withour EN and 


| pigs cannot diſcharge a Monk 


=, 


» <0 


*———_— 
— 


b. s. 58. b. 9. 73. ſee tit. Continual clain- 
Where, and what is poſſeſſion to take a- 
way dilcent of the half blood, what not. b. 3: 
1,42.b.7.12.b.8.53.b.10.43- 
; Wh re, and of oe Hrivgs poſſeſſion ſhall 
be veſtcd, and reveſted without a&ual entry,or 
ſcilure, where, and of what not. b.1 85-94 97- 
174 b.2.53454- b-3-65-84,8 5. b-4+-53» b.8.44- 
os. ſee tir.Condition , Entry congeable , and 
Recovery. Þ 
Where mean treſpaſs ſhall not be puniſhed 
without poſſeſſion by reeatry, and where cont. 
b.1.98.b.5.2.p.85.b.11.51. ſee tir. Treſpals. 


Where entry is lawful upon the Kings poſ- 
ſcion withour livery ſued, . petition or Ouſter 
la main, c.or not. þ. 1. $0133 b:2:53-Þ:4-55» 
55.559.h.7.32. Þ. 3, 76,7 7.1 72. b.9..96-98. fee 
tit. Entry congeable. Se v.55 
| Whete entry ſhall be lawful upon the poſ- 
ſeſfian of rhe Kings Patentce. b.1.173- be4-56. 
$9. ſee Perition. | [ 

Where uponrecovery a man ſhall be in poſ- 
ſeon preſently without execution , or (eiſin 
delivered by the Sheriff, or not, b. 1..94+ 97- 

10s, feetit.Recover 

How the Sheriff 
2 recovery, and by what thing, and how a man 
fhall be put into execution. b.1.94-97-105. ſee 
tir.Execution. b.5.2.p.9 1. b.6,52--and Return 
of the Sheriff, GL | 

Where a releaſe is void, for def. of poſſel- 

fion in him to whom it was made,' and whar is 
ſufficient poſſeſſion, what not, b,1.87.111.Þ.3. 

94- Þ.q-25. b.5.2- p.71-81-124-. b,$,63-151- 
bi 0.48, ; - ] 

How an officer 
his office. ſee tir. Offices, atid Officers, 

Of poſſetfion in law withour poſſeſſion in, 
deed, and where it ſhall be ſufficient, and to 
whar intents and purpoſes. fee tit. Ley, and 
Releaſes. GEES 

Of extinguiſhment of Rent, where, 8c. by 
upiry of poſſeſſion. ſee tit.Exci ſhment. 

' Where a man ſhall be charged to the-King 
for the iflues and profits of a felons lands , be- 
cauſe of poſſeſſion , and how he ſhall anſwer 
them to rhe King. ſee tir. Forfciture,and Iſſues 
of lands. os 

Where he that finds goods ſhall be charge- 
able to the owner becauſe of poſſeſſion. ſee rit. 

Aion of thic caſe. | 
' Where a pans gift, or &c. of a thin 

which is'not, poſſibly may be in poſleſ- 

ſion, is good, or nor. ſee tit. Grant and Gift. 

_ Wherethe King 15s in pofſefſion preſently by 
office found, or nor,, till he or his Miniſters 
have ſeized by force of the office, ſee tir.Office 
| before the, &c. RE a 
* Where the Patron of a Church js put out of 
poſſeſſion by preſentarion ro the Church by 
eftranger. ſee tie. Preſentation ro a Church. 

* Where damages ſhall be recouped , becauſe 
the plainr. is ſeiſed of the land, or in poſſeſſion 
of the goods. ſee tir. Recouper. 

What ſhall be poſſeffion and ſeifin ſufficient 
to have afſiſe, or make avewry, what not. [ce 
tit. Aſ/ſe, Avowry, and Scifin. $- 2 

' Where ſurrender is not good, without poſ- 
ſeſſion and ſeifin in deed. ſeetit. Surrender. _ 

Where the King cannot be diſſeiſed nor pur 
outof poſſeſſion of his land , or Church. ſee 
tit. Prerogative, Diſſeiſin, and Q.Impedit. 


. 4 


| ound. . 

How a diftreſs ſhall be demeaned and im- 

pounded. b.8.41,146. b.9.11. ſee tit. Diſtreſs, 
_ Where amends for damage feaſant, ought to 

tendred before the beaſts are impounded. b 5, 
2.P-76. b.8.147. 4 

Where the mean by purting his own beaſts 
in the pound, ſhall diſcharge himfeif againſt 
rhe plaint in a writof mean. þ.,9.21.110, 111. 
ſce tit, Mele. | 

Pzemunire. 

* Where Pr4mnnire lies for ſuing to the Court 
of Rome for ſpiritual.cauſes, or advancing the 
Popes authority. b.g.12.16,17-19, 20.22, 2 
24-25.þ.6.Fpift. 10 Hes there, bel 1-34. 


fan make execution upon | 


ſhall be pur in poſſeſſion of | 


The Table. 


provifionof the advowſon of a Church,where, 
and what not, b.s $.17.24,25. b.J.14» 


Judgment in Premunire, and what ſhall be | ther means, and how he ſhall come to the 
forfeited by him that incurs it. b. 5. 16-19-23z 


24-25. b.9.74. b.L1.63. | 
Where in a Pr+munire the def. ſhall be at- 
tainted upon default, b.11.34- 
Where diſability ſhall b alledged becauſe 
of conviction 1n Pr.emunire. 


felony, nor homicide. b. 5.1% b.9, 13, 1416+ 
ſee Stat, 5.Eliz.C. 1. and Corone. 


Prerogative. 
Where the King ſhall have 
to have the wardſhip of lands held of other 


Where Pr.emunire lies againſt him who pur-! king 
chaſes the Popes Bulls, and what is a . Papal p- 56+ fce tir. Diſtreſs. 


| 


Where killing a convi& in Premunire, is nor | 


his Prerogative | Þ-56 


Of the King to diſtrain for rent fee, gs 
Of the King in obtaining his debts, ang * 


ſonal duties accrued to him by Gutlary, or o0- 


m by 


his prerogative. b.3.12.b.52-88.50.92, b.7.19, 


20,21422.þ.8.171. 

Of the King, to have an aRion of deh+ up- 
on ſimple contrat, and the def. ſhall nor have 
his law. b.4-95. ſee tit.Ley. 

Of the Kivg, to have the goods and chattels 
of his predeceſſor, and nor the executors, b.g, 
97:b.1 1+91, ſec tir. Chartels, Executors, and 

er, - 

Of the King;to enter for a condition 
without demand of the rent. b.g. rg any 


! Of. the King, that he cannot be diſſeiſed of 


Lords, as well as of thoſe which are held of: his lands,nor outed out of poſſeſſion,and where 


himſelf. b.9.16.133.ſce vit. Statutes, Preroga- 
tives, C.I. 

-Of primer ſeiſin, and where he ſhall have ir 
of all the lands of his tenant, as well held of 
other Lords as of himſelf, or nor. b. 8. 16s, 
[156.172,173. b.g.16.132,133- b-10.80. - 

. Where the King ſhall have prerogative to 
have wardſhip., becauſe of a reverſion diſ- 
'cended to the heir, and primer ſeiſfin, and 11- 
very to be lued, or nor, 8c. b,2.93- bs 9.126. 
'129.132. ſee tif. Livery, and Ward, and Sta- 
rutes, 32 H.8.c.1. 34 H.8.c.5, . 
Where the King ſhall have Prerogative. to 
have, the wardſhip or primer ſeiſin of lands to 
'which an Infant has right or ritle toenter, or 
nor, b.7.7.b.2.60, fee tir. Wardgb.3.60. 
Where the. King. ſhall have Prerogative to 
have che wardſhip cf: che helf of him,who had 
an eſtare of inheritance! joyntly with: another 
who ſurvives, b.8.163.b.9.126, ſee tit, Ward, 
and Starutes. 32 H.8.c.1. 
Of the King, that the nicf ſhall not 


"without his licence. b.g. 55. ſee tic. Fine to the 
ing. A s y 
Where the King ſhall have Prerogative ho 


the advowſon of a Church to preſent to it, 
and where laps prejudices him not, nor is ple- 
narty in a plea againſt him. b.z.78. b.5.2-p.14, 
15- b.6.29. b.7.28 b.g.132. fee tir. Starutes, 


Prerogative, c.8. and Plenarty, Q. Impedit, and | Calc- 


Prefentment to a Church. 
Where the King by 
preſent ro a Ch 'by reaſon of a Biſhops 
——— ſciſed into his hands,for creation, 
ion, or &c. b.g.7 5. (ec tit. Tet liries, 

_Where, and when the King by his Preroga- 
tive may repeal and revoke his preſentment to 
a Church. b.6.29, ſee tit.Repeal. 

Where, and when the King by his Preroga- 
tive ſhall have the ward and cuſtody of Ideots, 
and their lands and goods, and of which, and 
which not. b.4.56.136, 127. b 8.170. ſee tit 
[deors, and Statutes, Prerogative,c. 8,9. 

Where the King has kis prerogative in Te- 

nures, and where he may give land to be held 
of another, and where he ought. b, 6.6. ſee 
tit. Tenure, Reſervation,and Reviving. 
- Of the Kiog ia eſchears, and where he ſhall 
have the eſcheat of lands held of other Lords, 
as well as of himſelf. b.q.20.b.10.1 12. ſee tit. 
'Eſcheat, and Treaſon. 
. - Where the King by. his prerogative ſhall 
have yeat, day, and waſt of lands upon felony, 
and how, and from what time, b.4-12 4-b.8.170, 
ſee tit. Forfeiture. b.1,124- 

Of the King, that no neglipence or length 
of rime ſhall prejudice him, or contr. b.4.23. 
- 27. b.6.29. b.7.28- ſec tit, Laches, and Cu- 

om, 


| "Of the King, rhat no Franchiſe ſhall hold 
' againſt him. b.1.18.33.: b.5.2-p.91,92. ſce tit. 
Franchiſe, Non omzttas, and Cuſtom. | 
. Of . the King, that no cuſtom or preſcription 
ſhall hold placeagaiuſt him, nor bind him, b,gq. 
23.30. ſee tit.Cuſtom. 

Of the King, to have an ation of Account 


3;{againſt Executors, h.10.114. b.11-89; 90; 91. 
\ſee tit, Accoutite - 


« £ 
, 
, 


his Prerogative hall 


Contr. b.6. 29, 30. 49. $0» b.g. 26.28, ſeetit, 
Preſentation to a Church, Plenarty,, and g, 
Inpedit. .. | 

Of the King, that he cannot be a diſſciſor, 
nor impleaded by Precipe quod reddat, but uit 
ſhall be to him by petirien,and when this Pre» 
rogative began. b.4-55. b.6.51. b.7.26.32. {ce 
rit. Perition,and King. | 

Where the King or Queen fhall have no 
prerogative in their wrics, but they ſhall abate 
in def. of form, falſe Latin, or ec. b,9.30,31, 
b.8 af 4 56, ſee VE and Amendmene. 

the King an een ,not to find ple 
of. proſecuric TOP A ſee it.Pledges. © = 

Of the King and not to be amerced 
upon non-ſuit, or &c. b.8.61. ſee tit. Amerce- 
ment. ' . 

_ Of the King, to joyn in demurrer dr iſſae, 
or to waive..the demurrer and iſſue, and take 
new iſſue or demurrer. b.g-2.pc104- 

Where the Kings prerogative js to rake dow 
ble or treble iſſue. b.1.18.32. b.g.99, ſee, 
Double plea, and Iflues joyned. 

Of the King, that no. men ſhall be joyn- 
renanr, or tenant in common with him, but that 
he ſhall have the whole land, debr,or bec.b.5.2. 
P-$6.b.19.129. BETS 

Of. the King, toſuein what Court he plea- 
ſes.b.2.44- ſce tic. JuriſdiRion, b.g.16. Caluins 


Of the King, that his Grants, fec, ſhall be 
taken by incendment, and the beſt ſhall be ta- 
ken for him. b. 9.123. ſee tit. Tenure, 


Of the King, that the eldeſt daughter fhall 
Where the King ſhall not have prerogative 
Enfant, and þ 
Kings ancient demean a year and day. b.$.% 
ther, nor of himſelf. b. x. 
Wi 1 uh Lady | Chappels. b.s-15- 
dition. 
Of the King, to make force in coins currant 
Of the King, to make Denizens, b.7. 25. ce 
15. ſee tit, Statutes there Prerogative,c-36+ 
-Of the King, t 
Of 'the King, to have Eccleſiaſtical Juriſdt» 


v 


inherir alone and be heir, notwithſtanding the 
half-blood. b.7.12. ſee tit.Diſcent. 
in his age, but his nonage ſhall prejudice him 
b.$-2-p.27. b.7.10-12. ſec tit.Age,Corporation, 

Of the King,that a villein ſhall, nor be ſciſed 
in his preſence, nor if he has continued in the 
P- 109. ſee tit, Vill 

Of the King, that he cannot hald of and» 

47» b.2.1 > þ,6.5-b.6+ 

9-129. ſee rit. Tenure. | 

Of the King in his free 

Of the King, to give land in fee upon con- 
dition ray b-$.2+ p.36. ſee tit Con- 

Of the King, that aid ſhall be granted from 

 himin affiſe. b. 8.50. ſee tit.Aid of the Kivg- 

within the Realm. by Proclamation, b.5-2- P- 
I 14ſec tit.Proclamarticn. 
tit. Denizer .. 

Of the King, in Wha!es and Sturgeons- b. 7+ 

Of- the King, in Swans and Cignets. b.7-16, 
17. ſee tit. Swans. 

hat his title ſhall be preferred 

where it concurs with the title-of a common 
penſon.-byg. $5. - 

ion,' in cauſes Eccle- 
Qion,'aud grant Commiſſions 18 Ca _—_— 


1 


— 


: tic. Diſtreſs. 


Fs 
y 


/ 
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 — 


Ecclefiaſtical, ang exempt from the ordinary 
juriddiction. þ 5.8,9,10.14- ſee tit, Exemption. 

Of the King, that his renant cannot alien 
without licence, and where it holds, and he 
cannot alien,or contr. ſee tit. Licence. 

Where the King ſhall have eleCion of his 
tenant, upon alienation 1n tee or fee rail by his 
prerogative, and have the wardſhip of the heir 
of one, or the other. b. 2.80.81. ſee tit. Ward. 

Of the King, to-have wreck of the. Sea. ſee 
tit. Wreck. 

Of the King, to have Treaſure found, and 
where he thall have ir. ſce tit. Treaſure found. 

Of intruſions upon his poſſeſſion, and what 
is intruſion, what nor. {ce tit. [ntrufien, and-En- 
ry congeable, | 

To have forfeiture of lands and goods, upon 
attainder of felony or treaſon. (ce tir. Forfei- 
ture, Thing in ation, apd Treaſon. : 

To have a Corody, ſee tit.Corody. - . 

Of the Ring, upon tenure by prlority and 
poſterjoriry, he ſhall have rhe wardſhip not- 
withſtanding it. ſee tic. Ward, and Priority. 


Of the King in diſtreſs, and ip what place, 
and lands, he or his Officers may diſtrato. ſee 


Of the King to grant a thing in ation, and 
what thing in a&ion he may grant;* whar nor. 
ſee tit.Grant of the King, and Thing in Aion. 

Of the King, tharupona feoffment,granr,or 
8c. things appendanrts, or &c. paſs not by the 
general words with the appurtenances, without 

cial words. ſee tit.Grant of the King, 

Of "the King, that he cannot be ſciſed to 
anochers uſe. ſee tir. Ufe 5s. 

_ Of the my by his ſeiſinand poſſeſſion, 
cuſtoms and franchiſes are gene and extingui- 
ſhed. ſee tir. Exciogaiſh- 

Of the King, to ſciſe the lands of Aljens, 
and Priors Aliens, ſee tic. Alien born. | 

Of the King, that no man may alien 1n mort- 
main without his licence. ſee tit. Licence. 

Of the King; that an appropriation of 2 
Church cannor be wirhour his licence. ſee Ap- 
propriation. 

Of. the King, that he cannot grant land, or 
Ac. before office found. ſec rit. Office before, 
8c. 


Of the King, that he may make a Sheriff 
without ele&ion, and grant the office in fee. 
ſee tit. Ele&ion. : : 

Of the King, to diſpenfe with a Statute, and 
grant a. thing prohibited by Statute. ſee tir. 
Charter, and Grant of the King. 

Of the King, not to give notice to the Pa- 
tron upon the avoidance of a Church, &c. ſce 
Notice. | 

Of the Ring, thar no man may enter upon 
his poſſeſſion without livery, petition, or &c. 
and where this prorogation ſhall take place, . 
where nor. ſee Entry congeable, Intruſion,and 
Livery. 

Of the King, that he may grant a thing nor 
In him at the time, but which poſſibly may 
accrue to him. ſee tit.Grant of the King, 

Of the King, eo grant exemptions, &c. and 
in what caſes ſuch grants are good, ſee tit, Ex- 
cmption. 

Of the King, not to be bound by Statutes, 
and which bind him, which not ; and of which 
he ſhall take advantage, though nor named in 
them. ſee tit.Starutes. 

Where the Kings Patentee, or Grantee, ſhall 
have avail of his Prerogative, or not. b.2-44- 
b.4.55,56.73- b.$.2.p.56+ ſee tit. Grant of the 
King, and Pctirion. 

» Where the Common law has the preroga- 
tive, and ſhall be preferred,where that and Sta- 
tute law, or cuſtom coacur. ſee tit. Common 
Law. 

Where the [Queen ſhall have prerogative, 
and in whar cafes, as well as the King, or not. 
b.4-23- b.7.30,31. b.8.61. ſee Aid of the King, 

Of the King and Queen, the King may give 
land unto the Queen, and ſhe diſpoſe of them 
without the King. b.q. 23. b.g-97. bs. Zpift. 


Corporation may be by preſcription, ro what 


Of the Queen. ſee tir.Pledges, and Amerce-| 
ment, and above. 


have, what nor. ſee tit. Bar@n, and Baronels,and 
Name. | ES. 
.-.  Pxeſcriprion, ſee Cuſtom. 

What cſtate in lands, &c. he muſt have :that 
will preſcribe, and who may. preſcribe, who 
nor. b.4.23-31,32 h-6.2:43-b,s 2-9-78-0.6.60. 
REES 66. _ $8.111.113, 

ere inhabitants: way.-preſcribe. +22, 
þb.6.60,6 1. hs as 

In what perſons, and of what eſtate preſcri- 
prion may be alledged, in what not. b.$.2.p.72, 


T3. ; 

, Several forms of. preſcriptions, and where 
they are general, and where ſpecial. b.2:43: b.4i 
32. 38.87 b.6.60.66.b 8.64.79-b.11.14,1 5 '-- 
Difference betwixt. preſcriprion and cuſtom. 
b. 4- 32.b 660,61. b 7.16.18. —= 

Where preſcription by reafon of an office, is 
8099 b. 4.23 Fein rg = | 

Where preſcription 'by a Que eſtate is not 
good without ſhewing b44 deed of nb on 
and where contr. b.2.455-b.4-36. b. $2. p.74: 
b.10. 59. ſee tit. Qye eftate. | 

_ Where preſcription to have franchiſes or 
liberties, Is good without allowance, or nor ; 
and what allowance is good and ſufficient. þ.g. 
29. ſee tit. Grant of rhe King, and Trial. - 

Where preſcription io. the negative, or in | 
the affirmative, with ancgative is good, or nor. 
b. 2-44-b 8.125. ſee tit. Tathes. my 

Where preſcription againſt the King is good, 
and cuſtom; ſhall bind him, 6r not. b.1.18.33-$0. 
b.3-32,33s b.4-23.30-b-$42-2-p.92,93-109. b.g. 


and Franchiſe, | 
Form of pleading preſcription, or cuſtom. 

b.2.43-45+ b-4-32.38. b.$-2. p.78. h.6:60.65. 
b.8.64-78.b.11.14,15, 
_ Agaioft a Staruce, ad the form of pleading 
ir- b.5,2.p.108.b.8.129-:.. 
Where preſcription in a thing, or to do, or 
havea thing, which of common right, or law 
of rhe Realm, he may have or do, is not good. 
b.4-37»38- b-9.75-b.11.85. ſee tit.Cuſtom. * 
Where preſcription to have cognizance of a 
ples, or hold pleas, is good, or not, b.8.133. 

29-29, | 


what is good, what not. b.8.137, 138. ſee tit. 


To ” he a Warren, or Chaſe, and where 
good, or not. b.z 1.86. ſec rir. Forreſt. 
To have a Fair, or Market, and where good. 
b.s.2.-p-83-b-8.117. ſcetir-Fair,and Market. 
re, and to what intents and purpoſes a 


not. b.4.65.77.b.10.29,30.ſcc tit.Corporation 

To have commonof paſture, or to uſe it,and 
what is good, what not. b.4. 32.37. b 6.60. b.s. 
2.p.78.b.8.79. ſee tit. Cuſtom, Common, and 
Append. 

; To have common of eſtovers, and where, 
and what Is good, what not. b.4.32.87. b.$.2. 
P-17-24- b.10.112, ce tit.Common,and Affiſe. 

To have common of piſcary and where,and 
what is good. b.8.84.48.ſce tit.Afſiſe,and Com- 
mon. 

To have common Turbary.b.8.48, 50. ſec tit. 
Afſiſe, and Common. : 

To have Leet, and view of Frank-pledge. 
b.8.38-b.11.14. fce tit. Leer, and Amercement, 
Tojhave. Hariot, and what ſhall be ſaid Ha- 
rior, Cuſtom, &c. lee tit. Hariots. 
Where a man cannot have chattels of 
and fugitives by preſcription. ſee tit. Franchiſe. 
To have treaſure found.ſee tit. Treaſure found. 
To have wreck of the Sea. ſee tit. Wreck of 

To have waife and eftray, ſee tit.Waife, and 
Eſtray. 

Where a ſanuary cannot be claimed by 
preſcription, ſec tit. Sanauary, 

To have Tithes, and who way claim-them 


there, 


| by preſcription, who nor, ſee Tithes, 


Of Peers of the Realm, and what they ſhall |. 


20.30.and below. (ec tit.Prerogative, Cuſtom, gui 


Annuity by preſcription, and barr in it, and |- 


felons | 


To be diſcharged of Tithes,and where good 
or not. ſee tit. Tithes. _ 

Of waſt withour being iipeached for ir. ſee 
tit. Copy-hold. | 

Touching Copy-holds. ſee tir.Copy-holds 

Tohave Foldage of a/ſtrangers beaſts, where, 
or not. b.8:1 25. (ce tir.Cuſtoms. ; 

To have the cigners of Swans- airing in his 
land, and whar is good. ſee tir. Swans, 

To have fees appurtenanr to an office, and 
what is good, what hot. fee tit. Fees, and Ex- 
tortion. - | | 

To make by-laws, and what iz good, what 
nor. ſee tit. By-laws. ; | 

To have Deodands nor good. ſec tit.Corone, 
and.Deodands. < IT EP 

To have goods of a felon of himſelf; not 
good. b.g.2.p.110-fec ttr. Corone, Forfeirure. 

Where the heir ſhall not be charged in 
An- 


” 


writ of Annuity by preſcription. fee rit, 


fuity. 
To amerce for not appearance, or in def. of 
ſuir to the Court. ſee tit. Amercegicnt. 

To diſtrain for amercements, and where 
good and needful. fe tir. Amercernents , Dr 
ſtreſs, and Leers. | | . 

To have a Bake-houſe only in a Town ar 
place, and where good. b.8 125. 

Of Monopolics,and where,and what is goods 
what nor. ſce tit. Monopolies. | 

Where preſcriptions gone, loft,and deſtroy- 
ed by the Kings grant, or by recovery and 
judgmenr. b. 6.44. fee tit. Annuity. © 

Where it ſhall be gone, and extinguiſhed by 
the change and altcration of the name of a 
thing, to which, or nor. ce tit. Cuſtom, Extin- 
ſhmenr, Corporation. 

Where it is extinguiſhed, gone, and loft, by 
the Kings ſeifin. ſee tit.Exringui k. 

Where preſcription ſhall be traverſed, and | 
2" Ry upon ic. b.11.10.13. fee tit. Ifſecs 
Þyned. | 
: What is goodevidence upon iſſue taken up- 
on preſcription, b.1 110. 13, 14- ſeerls. Ev 


dence 
Pzefentation to a Church, 

Where the King ſhall preſent to a Church 
for Japs, and where he ſhall loſe the preſenta- 
tion by his negligence. b. $.14,t 5. b,6-29. b.7 
28. ſee tit.Prerogative. CIETINE 

.Where the eldeft daughter fhall have the 
firſt preſentment ro a Church,” and where he 
that has her eſtare, as her husband'renant by 
the curteſje, or &c. b.3.22. ooo 

Wherepreſentment to a Church ſhall be by 
turns. þ. 3.22.b.g.2.p.102.' © 

Whar preſentment to a Church, and in what 
perſon alſedged, is ſufficicur ſeifi ro maintain 
a Q.Impedit, what nor. b.$.2.p.$7-98-b6:57; fee 
rit.O.Impedit. 

Where preſentment to a. Church by the 
King, leſſee for years, for life, tenant in dower 
or are makes no title to _ in = re- 
verlion.ſce b.s.2.p.57-98.b:6.57. tee Ut. Lops 

Where che King ſhall preſenr to a Cincrchs, 
becauſe the remporalties of a Biſhop are in his 
hands. þ.4.75. ſee tit. Prerogative. 

Where the Count in a Q.Impedit, is hor dous 
ble by alledging two preſentations ro a Church. 
bg 2p58. ſeerit.Darrein preſenemenr, and 2. | 
Impeazt. 

Where the Biſhops cullation purs nota mall 
out of poſſeſſion of his Church. b.6.29, 39-50. 
ſee rit. 0. 1mpedzt. . | 

Where preſentation by the King puts Bot 4 
man out of poſlefſionof a Church. b.6.5 1+ ' 

Where uſurpation and . preſentment. 10 2 
Church puts an Infant out of '\pofſeſſion. b 6+ 
49,50.b.11.33. ſee tit.Enfanr,and Q.1mpedzt. 

Where uſurparion and preſentment tO 4 
Church vpon tenant in tail, leſſee for years, or 
&c. purs not him io reverſion our of poſſeſſion 
of a Church, þ.6. 50,51. ſce tir. Q.Impedit, and 
Statutes, W.2 C.5, . 

Where preſentment ro # Church in-rime of 
vacation of the ſce of a Biſhop,&c puts not the 
Biſhop, or &c.out of pof{cfion. b.6.co. ſee tit 


4 ” 


2.Imp Where» 


The Table. 


Where Ulurparion upon the King, and pre- 
ſenrment to a Church puts him ovt of poſleſ- 
ſion, br not. b.6.29,30.49. b.7.25+28. lee tit, 
Diſſeiſin, and Prerogarive. | 
Where aſurpation or preſentment to a 
Church in rime of war, puts not a man out of 
poſſeiſion of a Church. b.1.99.b.2493.b.6.30.. 
- Where the King ſball have preſentment to a 
Church becauſe of alienation in mortmain.b.7 
£6. ſee tir. Mortmain.. , | 
Where -preſentment to-a .Church puts not 
out of poſſeſſion of the Church , bur is void 


becauſe by colluſion. b.3. 783. ſce Lite: Collufion | ; 


in the like, 

Where, and what are ſufficient: cauſes for a. 
Piſkop to refuſe the preſentee to a Church. ſee 
b.4-17.b.$.28:2.p.57,58.t02. ſee tit.Q.Impedit. 

Where a man ſhall 
grant of the next advowſon, and how, &c, ſee 
tit. Expoſition, and £.Impedit. 1 / 

Where the Brother of the half-blood ſhall 
preſent to a Church, and have the advowſon 
of ir, and not the ſiſter of the- whole blood. 
ſee tix. Diſcent. WD es 

To whom the advowſon.of a Vicarage be- 
longs, and who ſhall preſent to it.. ſee tit. Ap» 

Where a man jhall not preſent to a Church, | 
till he'has recontinucd the manner,” to which, 
&c. lee tit. Remitter. OT * | 

Where a Biſhop fhall not t or collate} 
- toa Church by laps, unleſs he gives noticeto 

the Patron, and where he muſt give notice to | 
him, where not. ſee tir.Notice. -: ;- 
, Where a. Patron ſhall preſent:ro a Church, ! 
and- have- the writ to the Biſhop, after fix * 


| 


1 


preſent to a Church by | A 


j a man, or other felonies, who not. b.y- 


] 43,44: ſee tit.Corone. - 


months, or not. ſee ti.Writ.tothe Biſhop, i and |, 


NImpeatte - =: ghee 45; 6 
Where«preſentation to a Church by Prior. 


-_ 


and Covent; &c. gains the Patronage, and purs'| 


the Patron out of poſleſſionof the Church, or 
nor. ſee tit.Q.1mpedit, and Appropriation. 

Where the King ſhall prefent to a Church 
' For the alien born. ſee tit-NgImpedite ... - * 


| "Preſentmentin Courts.” 


- In Court-Leers, and what things are inqui- 
rable and prefenrable in. them, or uot. b.5.2. 
P 73-104-112. b.g.113,113: ſce tit. Leets. - 
What things are table; and to: be in- 
ied ef in the Sheriffs turn, what not.b.6.20. 
s tit. Turn of the Sheriff, © _. 6:52 
Of prefentments,or indi&ments of treſpaſſes, 
and other perfonal mifdeeds, and bar in rhem. 
þ 9.113.118, fee tit. Indi&ments. 
- To niake or repair waies, ſcour ditches, or 
&c. and traverſe to them, ornor. b.8.46,47.b.9. 
4123113. and Inditments, :- ] 


Preſence, and Fblence. 


Where a gift toa manabſent, at the time of 
a gift, 15 good. þ.3.27. ſee Gift, and Property. 


Where feoffment to many, and livery to-one 
Z- 


vho is preſent,all ſhall take though abſent. b. 
26.29. þ.5.2.94. (ce tit. Feoffinents, -.. 
--, Where feoftment, and livery and ſcifin are 


void, by preſence of others upon the land , at |. 


the time of the livery and ſciſin,or not.b. 3-23- 
32,33» b.5.2.p.113;124. b.6 96. ſee tit. Feoff- 
ments. mer” anon. 5, ov 4 
-. Where a man is principal- in caſe of homi- 
cide,and death of a man by his preſence , and: 
where acceſlory by being abſent. b.4.42144,4 5, 
45.b.9.57.h.11.5.:fee tit.Gorove. E 

Where a villen is infranchiſed by being in 
the Kings: preſence. b.5.2, p,197. ſec tit. Ville- 
nage.. i (1 TR BAT (P5 ROT OY: 

' Whete.-pawer and authority of a Court is 

ſuſpended, and. ceaſes by preſence of another 
of more high power and juriſdiftion, Þ.g. 118. 
lee rit.Courts, and Commutlioners, 

Where che Court in abſence of the Ordi- 
nary, may. allow. or diſallow Clergy. b. 5.25,27. 


Petelidents. 

Where the Courts and Judges of the Ring, 
onght to be guided by Preſidents, and muſt d1- 
rect their | cr nah by, and according to 
them, or not. b.2 16,197.61. b.4-32,33-41:53, 
54-57-74-93,94- bg 32.b.2.p.35-39-68.85.41, 
42.44+-73-122,123. b.1.42. b 6.6 62.75.twice. 
b.7:30,31-33,34+ 11-23-24» b.8.18,19.82.129, 
b.g.11-34-J4-118. b 10.70475. b.11.39:90.b.3, 
I2, 


Paimer ſcifin. ſee P7erogative: © 


-* ef 


: Paincipal and acceſſozy. 
Where a Women may have and maintaih 
appeal of the death of her husband againſt rhe 
principal only, or againſt the principal and ac- 
ceſlory together. b.4.42,43+47,48-b-7.13.ſce tit, 


ppeals.. 1" _ . 
Who ſhall be ſaid principal in the death of 


42.46: 
b.9.67.b.11.5, ſee tit.Corone | 
Who ſhall be ſaid acceſiory before, or atthe 
time,8c. who not. b.4.4 4,45. {ee tit.Corone. 
Where, and when the accefſory ſhall be ar« 
raſgned, and put to anſwer; and when nor. b4- 
43:44-46,47- b-9:68-117,118,139-ſeetir. Co- 


. .Where acquirtal, or other diſcharge of the 
principal, is a diſcharge of the axcetiory: 'b4 


.* Where of office the Court ſhall try the plea 
of the acceſſory. before: the plea of the'prin- 
cipal. b. 9. 119. (ee tir, Office of Court , and 
Corune. USSR | 


* "= Phiozity, and Poltericzity; © | 
£- er an es 
by Priorir 


Ward. 


him by poſteriority,and he ſhall have the prio- 
rity by prerogative. þ. $:2.P-$6. ſee tit. Ward, 


and Prerogartive. | 
Where the Kings grantee ſhall have' the 


| Kings Prerogative in priority and poſtcriority. |. 


ſee tir-Prerogarive.... .- : 


:- P/iviledge, ſee Cozpus cum cauſa. L's 

: , For the Kings 
By Corpus cun cauſa. 

© Phibies, Paivities. | 
How many privies. and privities there'are 


and the dependants upon them. b.3- 13-b;4- 
I'24+- b:5.p- 19. b.8.42b. 8.1 7,18;:106. $048 


mngit.. 2. 

of pfivies in eſtate as the Aſſign, 
they ſhall have an aRion of Debt, and debt 
ſhall be maintained againſt ther. ſee cir. Aſſig- 


| nee, Arrearages, and Extinguiſhment. 


. Where tenant in- tail, after poſbbility of 


iſſue cxtinR, ſhall not attorn, but his Aſſignee 
ſhall, becauſe privy in eftate, ſee Tail after, 
&c. | . 


Privies, and .privity for attornment , and 
where needed, and what is ſufficient. * | 
-... Where a&ion of Waſt hes for: privy 1n c- 


Mate by aſſignment, and that withour attorn- 


ment; ſce-tit. Waſt, and Attornment. 

Of privies in law by repreſentation and who 
are ſaid privies.in law, [and what a&tions. ry 
ſhall have, and what ſhall:be maintained again 
them, and whar not. , ſee tir. Aſſignee and Exc- 
cutors, Adminiſtrators; and Ordinary. - 

Of. privies in tenure, as the Lord by eſchear, 
and where he.ſhal).nor take avail of - the non- 


age or Ideocy of his tenant, or other weakneſs. 


ſee ric. Enfant, Emry congeable, and Tdeocy: 
Where, and when privity ſhall be betwixt 


the Lordand his tenant, to make avowry upon | 


him. ſec tit. Avowry. . 


: Where, prote&1on ſhall be allowed to a man 
abſcac, ſee Protection, - _ _ >, 


Where waſt lies againſt tenant in dower, or 
courtehfie, becauſe of privity. fee tit, Waſt 7+ 


[inns 


- » ſhall have the wardſhip of his. 
heir, .and what 1s Priority. b.$.2- p-56- ſee | 


Where the King ſhafl: have prerogative-to- 
haye rhe wardſhip of - his tenant, who holds of. 


debrors to ſuc by/Nvo minus. 
fee tir. Nuo minus. | . ii ph SB gf 
ſee tit. Corpus 011 cauſa. 


23s, 
Of. privies in bload, and the whole marter 
ſignee,and how. 


C 


Where a releaſe is void for def, of Privity 
&c, ſee tit, Releaſe. FE 
Where ſurrender 15 void for default of pri- 
vity,becauſe of a mean eſtate. ſce Sytrenger. 

o privity in'feaffees touſes,and where a ute 
ſhall be changed and altered, for default of 
privity. ' ſee tit. Uſes,and Subpzna, ; 
Where a writ of Covenant lies,and is majn- 
tainable, by or againſt an Aſſignee, becauſe 
privy.in eftate, or no. ſee tir. Affignee, ard 


| Covenant. 


. 'Whire every man is privy toan AR cf Par. 
liamenr, and ought to takenotice of ir. ſee tir, 
Parliament, and Notice. 

Where entty-of one coparcenor avails ano- 
ther, and veſts the eſtate in her, by reaſon vf 
privity,$c. ſce tir. Entry congeable. 


Pz2obare of Teſtamentg. 


Where probate of Teſtament is material 

and before what Ordinaty to be proved , and 
where it ſhall be proved by another than the 
Ordinary. ſee tit Teſtament. 

* Where an Exccutors releaſe. before probate 
of the Teſtament is good, and bars,&c, or nor. 
ſee tir.Releaſes. i 
Where” probate of Teſtament is n6t eftop- 
pel, bur the party may traverſe it, and how ic 
ſhall be tried, ſee tir. Teſtament, | . 


Where RIS: 4 ſhall. be | ava afrer aid 
of the King,&c. and whete the Judges 
nor proceed,unleſs it be dire&ed to them, 


| bhaeb gd; ſee tit. Aidof the King, 
'. What 


2 the Juſtices may.do.upon Procedends 
|; + Ss oo ren long Firs may proceed up- 
en it. bag $905 eo | 

Where, after Prozedendo In_the plea; the 
party muſt ſue a Procedendo to. judgment, or 
not ; bur they will proceed to judgment with- * 
out it. beq-$7.b-8-23 oo 
Where, and when ir ſhall be granted vpon a 
plea removed by Corpus cum cauſa.b,g 18.þb. 5.2. 
P.63-b.11-99. {cetit.Corpus cum cauſa. 


Pzoces. ; 
,, What proceſs ſhall Nue 5n an ation ofthe 
Caſes b. 1052+ ſee tit. Aion of the Caſe. ſee 
Stat.19H.7.C.9. bY 
+ . What pfoces iſſues in a writ of Account, 
b.3-12. ſeetitStarWeſt.2.c.1r, - . - | 
What proces iſſues in debr. _b.3.12. b.g.2: 


| p88. ſee tir. Statutes, 25 E.3:c.17.. 


What proces iſſues in raviſhment of ward, 
b.g.92. ſee tit. Statutes, Merton.c.6. . +; 

What- proces: iſſues in affiſe of Novel dil- 
ſeifin with force. b.s.2.p.88. 8 $9933 (4 3 

What proces iſſues in a writ of Redifſciſin, 
or Poft dileifin. b.g.2.p.8 8. ſee tit. Stat, Mer- 
ton, C3, 


- Whar. proces iſſues in a writ of Treſpaſs. 
b.z.12.b.5.2.p.8.b.1 OeIJ72, ; 
Where one proces or other may be had at 
eleion of the party , and where proces and 
aRion at the Common ſaw, or given by Sta- 
tutes. b.g.2.P.59- b.9.72-74- b-11,64 1cetits 


What proces iſſues, or is to be awarded up- 
oni office, or preſentment traverſed, what and 
how, when they are found. b. 1-162, b.5-2- 


. 2. IIS - DM: 5 
Gs. outlary, and inwhat aRions,and againſt 
whom ir lies, in what, and againſt whom not- 
ſee tit. Exigent. | Ss 
Where te be awarded with a Not 0645 
{ce tit.Non omittas. -.: s 
_ Whete @ man may appear. freely without 
proces, and anſwer, ſecrit. Reſpond. Joyning 
i Aid; and Youcher. ': 21375” 
Of _Venirt facias againſtthe inqueſts, C- (c® 
tit Enqueſt,. and Yenir: facias.. . -. We £5 
What proces ſhall iſſue - againſt an Earl, Ba- 
ron; Duke, Peer of the Parliament, or Knight 
ſee rit:Exjgent, Comempt, Execution, and Par- 


lament. 
Where, 


nors, and 


—_ 


The Table. 


umm_r——_——_—— 


Where, and when proces ſhall be dire&ed to x 


the Coroners. ſee tit.Coroners. 

Of proces of executions. ſee tir.Executions. 

Of proces awarded upon ſuggeſtion. (ec tir, 
Suggeftion. 

Where the writto the Biſhop, or other pro- 
ces, ſhall be dire&ed t6 the Biſhop of the Dio- 
ceſs,ornotz but to the Metropolitan, .or Vicar 
general. ſec tir. Writ to che Biſhop and Ordi- 
Daſy. 

Where proces ſhall be awarded to cauſe an 
infanc to be brought into the Court, and view- 
cd. ſee tit. Age;Enfant, and Iſſue joyned, : 

Where a record fhall be removed, and certi- 
fied ro another Court withour writ or proces, 
by the hands of the Juſtice.ſee tir. Records, 

Where proces ſhall ceaſe againſt the iſſue, 


upon ifJue joyned for part,or ouc def.till the de- | * 


rgurrer diſcuſſed for the other part, or def. ſee 
tit. Demurrer, 
Difference betwixt the common Bench and 
Exchequer in awarding proces, ſee tit..Courrs. 
Where no error to grant proces, where it is 
not grantable. ſee cit.Error. Ne” 


- Where, and what proces ſhall be awarded | 5 


for the Recogniſor againſt the Recogniſee, to 
have his land again. ſee tit. Recogniſance, Ex- 
rent,and Entry congeable. —__ 

Where proces ſhall beawarded againſt main- 

raors. (cc tir.Execution. 

Where the Courr of office ſhall award pro- 
c&,to enquire of points omitted in the verdiR. 
fee rit.Office of Court. GD 

What proces ſhall ceaſe againſt the acceſſory 
rill rhe principal be conviet and atraintcd. ſec 
tit.Corone. | | 

Where the Juſtices will ſurccaſe to make 


proces ,direfed ro ther by the King, or nor. | P 


ſee tit, Seals and Superſedeas , Office of the 
Court,and Judgment, ahd Statutes. 2 £.3.20 E. 
3. there. Co Sn, ; 5; 60 

Where the trial ſhall be by veyors and per- 
proces awarded againſt them ts 
come in and make trial,or nor.ſee tit. Trial. 

Of amendment of proces in def. of Clerks, 
and where. ſee tit, Amendment.  _ 

Of diſcontinuance of proces. ſee cit. Diſcon- 
tinuance of proces. : | 

Of proces of Superſedeas.ſee tit. Superſedeas. 


Pzoclamation. 


Where Proclamation is to be made upon Sta- 
tures of recuſants, of not. b.11.62,653.65. b.1o, 
5X coins, and where they are'currant upon 
the Kings Proclamation only. þ. 5.2. p.114. ſec 
tit. Prerogarive, and Coins. | 

Upon waif and eftray , how made. ſee tit. 
Waif,and Eſtray. 

Upon iſlues, how, and in what manner made. 
ſee tit. Fines of lands, continual claim, and Stat. 
4 H.7.0-24. * 

Where made upon the Statute of Bankrupts. 


' fee tit. Commiſhoners. 


Where the Kings Proclamation binds as law, 
and where by his Proclamation he may repeal a 
Statute,or nor. ſee tit,Coins,and Prerogative, 


ÞP;ofefſion. 


Profefſion,and the parts of which it confifts. 
b.2.48. E, 

Where land upon profeſfion, and entring 
into Religion, ſhall diſcend to the next of blood 
as heir, and the goods come to his executors, 
a$ if he were naturally dead. þ. 2. 48. ſce tir. 
Diſcent, and Heir, and Mordanceftor. 

Where profetfion,or rime of profeſſion, ſhall 
be tried by the country,>where by the Ordina- 
ry.b.4.71-b.9.3t8.ſce tit. Trial ,and Deprivation, 


Pqohibition. 


To whom Prohibition ſhall he dire&ed, and 
where as well to the Judge of the Court, as 
the party. b.2.39.43-45b.4+124+ 


Where prohibition lies upon a ſuit in the 


Court-chriſtian for defarnatlon and flander, .or | 05, and where attion may be upon a Statute 


nor. b.4-17.20.b. 5.2.p.;1:b.6.23. ſee tit. AQﬀt- 
on of 'the cale. 


Court-chriitian for a legacy, or for ſuing exe- 


tit. Deyiſe, and Conſultation, : 

Where, prohibition ſhall be granted upon 
ſutt in Court-chriſtian .by. the parſon of the 
Church, or for dilapidations, &c. b.11. 49« det 
Lit. StAt.13-C.10. prince ; 

Where prohibition lies, and ſhall-be granted 
upon ſuit in Court-chriſtianfor breach of faith, 
Or NOt. b.g.11.23, 

Upon promiſe and faith got kept, or in other 
_ where is no remedyat the common law. 

+922, - * : 


Where prohibition ſhall: not be granted up- 
on ſuit 'iri Court-chriſtiang for 'monies to be 
paid upon reflemprion of. peyance. b.q-20.be5. 
9.14.ſce tit,Conlultation..,-. » + ; 29 

Our of Court prohibition js grantable,” and: 
where out of the Common pleas. b. s-2-p-48- 


any ſuit begun in Court-chriſtian, and atrach- 

ment upon it, though the ſuit. is neyer begutl. 

b.5-2.p.48. : ; ans 
Where, prohibition lies upon ſuit in Court- 


remporahor not.b.4.20. ſee tit. Attachment up- 
on Prohibition, and Conſultarion. CESTY 
Where prohibition ſhall be granted for 'part 
or parcel,or not, b.6.23.ſce tit. Conſultation. ' 
Where prohibition ſhall be granted upon a 
ſuit in the Court of requeſts. b. 4.123. b.$-2. 


chriſtian for divorce;-or fot. b.7.44,45- [ce tit. 
Divorce, and Conſultation. 

Where prohibition ſhall be granted upon 
a ſuit in Court-chriſtian,or &c. for the portion 
of Orphans, &c. b.$.2.p.73. ſee tit. Cuſtom, 
Ward, and Orphans. | 

Where oralgblicn lies upon a ſuit in Court- 
chriſtian baſtardy. b.7,44,45: ſee tit. Baſtardy, 
and Conſultarion. 

— Where prohibition ſhall be granted wpon 
ſuit in Court-chriſtian for a tax aſſeſſed to the 
ſee tir. Conſultation. ; 

Where prohibition lies, and ſhall be main- 
rained upon ſuit in Court«chriftiad for tithes,or 
not, b.2.38.43-4$246,47548- b-q-7 5 b.5-9-14. 
b.6.29. b.7.44-b-11.8,9.11.16. ſee tit. Conſul- 
caring... / - -.-- | : 

Where prohibition lies, and ſhall be granted 
upon ſuit in Court-chriſtian for laying violent 
hands upon a Prieſt, þ.4.20.b.5.13,14-2- P31. 
ſee tir. Attachment upon - prohibition. b.-7. 


44- F:08 BO ES , 
- Upon not allowing a plea inthe Spirir.Court, 
where it ought to be allowed. b. 5.2. p.6 5,56, 
69,68. -# þ 
Where prohibition lies, and ſhall be granted 
upon ſuit in Court-chriftian for monies, or 0- 
ther things concerning matrimony, or not. -ſee 
Conſultation. [0 oigils wo Fant 
Where prohibition ſhall be granted upon 
ſuit in Court-chriſtian,or not. ſee tit. Appeals. 
Where prohibition ſhall not be-granred upon 
ſuir in Court-chriſtian for a mortuary. fee tit: 
Conſultation. , BY 


upon ſuit in Court-chriſtian for tithes of great 
trees. ſce tit. Attachment upon Prohibicon, 

Where Prohibition lies,and ſhall be granted- 
upon ſuit in Court-chriſtian for a deviſe, or &c 
where iſſue joyned there is upon a thing tem- 
poral, ſee tit.Premunire. Tt 

Of prohibition of waſt at the common law. 
ſee tit. Waſt. | 


Ne 3njuſte vexes. 


Of prohibition by Suptrſedeas. ſce tir, Super- 
ſtdenss ; TW-2 


Where prohibition lies upon a ſuit in the| 


cution upon a deviſe. þ.5.2.p 1.7 3.b46.23, cc} 


Where prohibition ſhall be granted before | 


chriſtiah, parr of which is ſpiritual, and parcel 


repair of a Church, or not. b.5: 9.2. p.67,68. 


Where prohibition lies, and ſhall be granted | 


of | euornay of Ne injufte vexes, ſee. titc|. 


without proces of prohibition. ſce tir. Statures 
in the end, 
P3omile. 

Where a&ion of the caſe lies upon promiſe 
and agreement to do & thing, which he mi{- 
does,or does nor. b.4.86.b. 5.2.p.72,73-b-9-87. 
ro 90.112. b.10.77, ſee tit. Atien of the caſe: 

Where Action of the caſe lies upon aſſump/zt 
againſt rhe party himſelf, or his executors, 'and 
what is good and ſufficient conſideration, what 
not. ſee tit. Aion of the caſe,and Executors. 

Where prohibition ſhall be granted. upon 
promiſe of monies. in_marriage , and ſyirt' in 
 Court-chriſtian for it. ſee tit. Prohibiriogh *and 
Conſultation. nf 


Wow proof ſhall be-made upon 2 condition” 
of an obligation, to make proof, &c.” ſee tir. 
Condition, and Witneſſes, T5: 2500838365? 
i 'Where trial in cafes ſhall be by proofsab 
witneſſes. ſee tit. Wirutſſes: a 


| | Property; 


| Where the def. in levy, uf i 
claimed and found againſt of bis hell fe 


Fthe 
King. b.3.60. : : IF POEM 0 5 
| ,.. In whom ſhall the property of trees be upon 
2 leaſe abſolute:, or. with exception of the 
wood, or-to'the leffor or leſſee, and where to 
the leſſee, and where to the difſeiſor or dif- 
ſciſce. b.q-62,63. b.$:2-P-76,77. B.t 1.4881: 
$I. 0 

Where property of goods given to a man 


*7 J ., | : . ” - - 
Where prohibition lics upon uit in Court- |b{cnt, veſts inhimtill he diſagrees. b.3-27, ſee. 


re OE greemetit,and Preſence. : , 
| e property: of goods is chan; 
bargain and ſale in a Market open;or —_— 4 


Where property of goods fibln is loſt by 
def. of freth a 2 


tit. Appeals, and Freſh ſuit. 
FiO \'rwonarry when projen y 
% ra isch Ce 4 * +Z-P:I © « Þb. 16. 
he Walf, and Efirey RY NEO 
| ere, and when the property of 
waived and cſtrayed, ſhall £ aFalged L 45a 
who has the franchiſe to have ,and where 
without claim, or before ſeiſure. b,g.2-p-107. 
VVhere POReny is in birds and bea! 
which are of ſavage nature ; and when , 
where not. b. $.2.p.104- b.$16,17. fee tit 
cupants _ | | CRE) PE hs To” 
VVhere, aud when property of the goods 


Oc: 


of the villein ſhall be adjudged in the Lord.ſce * 


tit.Continual claim. | WT. 
VVhere., and when property of goods 
wrecked, ſhall be in the King by tis preroga- 
tive, or in another Lord, who' hath tlic fran-' 
chiſe to havethem. ſee tit. Wreck. "RO 
"VVhere property of embleaments ſtall be 
changed, and gained from one to attother,.2s 
from the difſeiſor to the diſſeiſce, of fc. ſee tir. 
REID. | a 8 < 
VVhere property upon a grant; gift, or &c. 
in the Ave, tha ] be eds the donee, 
grantee,E&c. before eleRion, or nor. (ce tit, Ele+ 
Rion,Gifr, Demand, and Plaints. - wes 


Pootection. 


Fotm of proteRions (Quia moratur, vel pro 
fefturus,) and what words are neceſſary to be 
in them. b7.8,9.21.23. * | 

Quia moratur,and wharſhall be allowed,what. 
not..b.7.8,9. _ - _ Sn 

Quia profefturus, and what ſtall be allowed, 
what nor. þ.7:8 ;9. x 
la Ouare Iipedit, not to be allowed. b, 4+ 


- © POR 
, Iri affiſe of Novel dillegfin lies not, nor to 
be allowed. b.4.35:b.9. 56: 
TY Under 


Where Statutes are in themſelves prohibi "= 


or not. Þ. 3. 78. 83. b.g.2. p.83. ſce tit. Cot 


ſuit. b.5.2-p-109-111. b-6.89; ſee 


of goods waived | 
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Under which of the Kings ſeals good and 
ſufficienr, under which nor. -b. 2. 1 7. {ce tit. 
Seals. 

How long proteRion ſhall endure. Þ.5 2+ 

107. 

- Where prote&ion ſhall be amended, or not. 
ſee tit. Amendinent. E 

Where prote&ion ſhall be allowed in 4 
voyage royal, not otherwiſe allowabee, and 
whar is a voyage royal. b.7.8, 9. | 

Where prote&ion becauſe he is abroad, or 
to paſs over, &c. is notto be allowed for him 
that is abſent, unleſs he be out of the Realm. 
b. 9.8,9-21- ; | 

Where proteQion direfted to one Court 
will nor ferve, nor will be allowed'in another. 


b.8.68. 
Pzoteltation. 
Of Proteſtations inpleadings, and what ſhall 
be raken for a proteſtation,where two or three 
mmacters are fo be pleaded' ro faye the advein- 
tage of concluſion againſt the party himſelf, 
or ſtrangers after. b.1.19,19.29.33-16T. b.2.7. 
b.3-52,53+ bs4-6. 


Where proteſtation ſhall be taken, anden- |, 


tred to ſave advantage of law. b.1.17,18.27. 


5 Where proteſtation ſhall be taken, and en- 
tred to fave advanraye;: and'prevent conchuſi- 


on in the quantity of the land: b.r.27. | 
Wh: re proteftation ſhall be raken, and cri 
tred to ſave advantage, and pre vfion 


io the tenure of the land. b.1.r#r; bag. 
Where proteſtation ſhall be taken and <v- 
tred roſave advantage, and conduſion 
in the manner of the comveyance, biz-r61. 
b. 2.7%, b.3-$3» : 


The order of r'to be” made,” and 
where it ſhall be _—_ | p13 —_—_ by nor. 
b. 1.17, 18.33-37-161« b-2.7. b.3-53-b-4-6. 

Where Seorefinclon ſhall b- taken and cn- 
tred, ro ſave a man the advantages of, &c. up» 
on attornment 1n Reid pls clamar, or Per que 
ſervitia, otherwiſe he ſhall not be compelled ro 

attorn. b:6.68: ſee tit. Attorrmenr, and: fuid 
Juris clamats = _ : | | 

Where proteſtation ſhall be raken and en- 
tred, to ſave a man advantages of &c. upon cn- 

try into warranty. b.2.73474: fee cir, Volcher, 


» 


at not. þ. 5.2, p-50-110. b.6.68. 6.11.29, 30. 
Where a Clerk ſhall go quit wichout maki 
_  Purveyozs, lee tit. Dlficers; 
mages than he counted, bis-2.p.11 5 bio. 116, 
damages, or nor. b. 1.10. b.2.31.b.3.71. b.4.67.. 
"Where a man ſhall fai 
recover more than the place waſted, and what 


the quantity of the ſervices, or land.b' 9.3536. 


| 


T he Tablc. 


ſee tit. Proceſtarion. | | 
Form of pleading ih'avowry,when he pleads 
in abarement of avowry for variarice in quan- 
riry of land, or ſervices. b. 9. 35, 35. ſeerir, 
Avoury. 
Where uſes of land ſhall be declared, and 
dire&ted by an Indenture bearing date before, 
rhough che aſſurance ſubſequent vary in the 
quanrity of the land, time, or perſons. ſee tit. 
LUkes. "BY 
Where quantity of _ Jurors'is material upon 
the Statute 35 H.8.c.6.De circumiitantib.ſee tit. 
Statutes, and that Srature there. | 


; Nuare Ftrpedit ow x 
| Form of the writ of Ovare Inedit , and 
'| what maccer is ſufficient ro abate it, what not. 


'b.s.2.p.97,98:102; b. 6.49. b.7. 2s, 26, 27+ 3Is 
(be4-75- lee below. b.6.65. St 
| _ Of the moicy of an advowſon of a Church, 
;or advowſon of a moity, and where ofe form 
of -the writ lies, where another. b.4:7 5. b.5-2- 
| P-102-b.10.1 36. ſee tit Advowſon: 
Of an Abby or Priory, and the form of the 
wiit.b:3.74-b:6.65,66. De 
| Where husbatid and wite ſhall! joyn Is a 9: 
Inpodie. bg. 2. P. 57. 94. (ce tit. Joying in A- 
100, LS 
. Where Q.Impedvt lies againſt the Intumbenr 
alone. b.9.2 5426: 2! "2 
. Where it s2good ples to abiite the ; 
dit, to ſay no: fuch Cheech, or rwo'Churches, 


and none'withour athditivit, b:6.6 5,66. [ee tit, 
, . Where che &. inpidit ſhall be maihraltied' by 
Known by _ name's brain til 
naming pleaded. þ. 6. 66, ſee tit. Miſnarifing, 
and Repuration. 


Count in g. impedit, and where not good 
without alledging preſemment, and in whom 
it ſhall be ſufficierir,/ in'whotiy nor. B.g.2; Þ. 57, 
twice, and 98:b.3:7 8: 9.9 bs. $7. 

_ Where the Count in 8. Pkped#r ſhall net de 
double by alledging two prefentnitits. b. g. 2. 
p-$8.fee tit.Count. pI 

' Cotint in 2. Ipedity and where it Mall Be 
De meditate advocat. and where Dr advocdt. 
medittatis. ba 75. b.g- p. 162. ſee tit. Ad- 
yowlon; : | | 

. Count in N. Impede: by the King, where he 
claims by an alien born 
borns | 

Count in &.Imped 
Church 
—_— dit by the King, where h 

ce in Q.Impedit by the King, where he 
claims the heclieniew'ts # Church by reaſon 
of the rempotalries of a'Biſhop com> itiro his 
hands. b.q75- fee ric.Preſentaiegdres a Chutth, 
Frerogarive, and Femporalties. OO 

Count in 2. I=pedit by the King, where he 
claims the | | by dictation of His tre- 


ro a Church, and Mortmein. 

| Where Idadudtion is material for a 
and where it muſt be dlledged in the 
not; bur admiſſion and joftication will be ſuf- 


b:913 2. TWICE. 
Bar againſt the Kio 

is. good, whar not. b.6. 
794117, 


. Where,and what Clerk ſhall make purgation, 
ſce tit, Clerg 
n 
his juriſdi&ion. b. 5.2.p. 50.110. 6.5.68. (warix 
Clergy, and Staturch. 18 El.c.7. 
= Nuantity. - 
. Where, the plaintiff, ſhall recover more da- 
ſce rir.Damages Be 
Where the Juſtices may abridge or enlarge 
To4- ſee tit. Damages. Ur | 
Whet ſhall fail of his record for va- 
fiance inthe quantity of the trees, or nor. bc5- 
p45 ſce tic. Failing of arecord. .. .. 
Where in a writ of Waft the plaintiff ſhalf 
_ faid the place waſted, þ. 11:50. fe tic. 
4 
Where apportionment ſhall be of the te- 


pure for the particle upon the Statute Q«ia| Bar in 2. 19ptdft by reteale; and where re- 
» leaſe. by one plainriff 'bars'tiot aifother. b. 5.2. 


emptores. terrarum, according to the quanti 
not quality. ſce Stat.18 E. 1; Quit emptores ter- 
TYarum. * : 


in the Kings grant, to make his grant good, 'or 
nor. ſee tit. Grant of the King, - + ++ 
Where quanrtiry is material in a .commoen 
perſons;grant; to make the grant good, or not. 
fee tit. Grant... 
_ Vihere , prateſtatzon ſhall be taken iti plead- 
ing, to ſave the advantage of the cohclufion in 


WL 


P+79- 98” 


y lapfe, or &e. as well-apainſt the 

gr” foe common perſott. b. 5.28. b.8.144- 
"Where plenatty by 

Impedit, and whar ſhall 


Piſhop, and above of Induction. 
orm of 


bove in AR 


10N. 


. b 7:19. fee rit. Allied 


it upot the voidatice. of a 
by raking vo” Betefices, b. 489. 117. 


nant is mortmain. b; 5.26. ſec tir; Preſentivietit 


2nd, 
,outit,of 


ficient. b.q-74,7 $-79+ b.629. 4.9» Þ-J-26, 28. 


in 2:t#p1d#t, and what 
29649. b.7:19-29. bg; 


dit by accord, or not. b.6.43* 


| = |" Bar in 0+ .nptdir upon greht-of the tiext 
Where the quantity is matexial inthe recital [advowſon by lay foe 

fix- months bars iti Q. 
be faid pleparty, what 
wot. b.4-76. b.6,29,30*49;50. fee Writ tothe 


pleading plenary. 4b: 7. 26, fee a- 


Where, and what pleas in bar the A 
bent ſhall have in "BA Inpedit. bs —_ = 
b.10.54. ſcetit, Incumbent, and Statutes 2 ; 
E.3-C.7. biqe 117. x 
Pleas for the Biſhop, or in bar, or as Orgi- 
nary, and claiming nothing but as Ordinary 
and what is good, and the ſequel and conie. 
quence of 1t. þ.4. 17.117. b.s.2.P.57,58. b.s, 
49,90-61,62. b.7.25,26. b.9.45. bog4. ſce 
tit. Notice, and writ te the Biſhop, 
Bar in 2.M1pedit againſt a Biſhop for refuſal 
of a Clerk, &c. arid for what cauſes he may re. 
fuſe, and the conſequence of it. b.4-17. b.5.2, 
P- 57,98. b,8.4.b.10. 54. ſee Notice. 
Bar inf. Impedit upon nonſuir, and where ie 
is peremptory. b.7.27. ſee Wrir to the Biſhop. 
Bar by uſurpation and preſentment, which 
purs out of pot of the Church, or not, bz. 
99. b.2:93. b:3.78. b-6.29,30. 49,50. b.7.28, 
b.11.33- ſce below, and Star. W.c.s. 
where ufurpation atid preſentment by the 
Kirig, (puts 4 mani our of poſleſſion of his 
GR or _ b.6. $5.1 ſee rit,Petition. ... -.. 
re uſurpariotiand preſentment upon the 
Kirip, puts him out 6 Eras egg a 
Church, of nor. b:6.2 $130 iced 49-bi9.26. 
28. ſee tit.Prerogative, and Dilſcitin. | 
Where uſurpation and preſent. upon an in- 
| and, bars hinz 


4 


fant, plies him'out of poſſe 
in a N.Inpedit, 5.49, 50, b.ti-g3- (ce tit. En- 
woman Covert, purs her 0 

'a6d preſentment uporte+ 


fane, an Scat; +2 £ 430 =: k 
precntmerk, upon a 
bars her ifi'a' Q.77)þ1 "i 
« incal a © 
nant in tail, leſſee for -Or;bec; not 
him inreverſionour los of © Church 
nt to a Ch 


Where uſitparion arid pt k 
r.0 pore ion;and 
no th eh 9g50e % 
"In! 
16796, 52." Stat. 


[ 2-68. theres = 

Where afurpativn aid ptelents ro a Charch 
in time of vacarſon, puts not rhe parron our of 
poſſeſſion. b.6.50. 
 Whete farparion arid preſent. to a Church 
m rithe'of war, puts not a man outof poſlels 
fion&&;þ.1:99.b.2.93.h.6.30. . 

Whete collation of the Biſhop Ordinary, 
puts not out of poſſeſſion of a Church , nor 
gains the Patronage. b.6. 29, 30, 50. ſee tits 
Writ to the Biſhop, and Notice. 

; preſeninient ro _— 4 

atronage, nor puts dut of. 10n, 
cauſe obtained by colluſs. B. 3.78. ſec tit. + 

Preſent. toa Church. + 

Of 4 Viearage, and to whom-the advowſon 
of it + E to the FROG, 6 nl 
tron..b.8.144. ſee tit.A , and Preſcnt, to 
#Church. ppend | in 

Bar in @. IWfe4rt by difſpenſat- where the 
plaint, counts aad entirles hiniſelf becauſe of 
pn B.4-75, 76.79. 80. 117;-118. (cc tit- 

j 


Where, hd. when a Church ſhall be faid 
void in deed, arid when in law, and by what 
aQ and means, voidance of a Church ſhalt be 
B:47$;76.75.90.119,118. 6.6.21. 29- 40-61. 
ſee tir.Deprivar. 8 Plural. —_ 

What iffue ffial1be good in 2. Impedit, what 
hor, and what matter ſhall _be traverſed and 
rravErſabſe, what got. b.5.2.P-5 7,58. b.9.9,10- 


b.10. 54» IE 
= iſſue ſhall be taken and j8yned upon 


w 
appendance of a Church in Nc impeazt. b. 9: 9, 
Fo — p malcahls ; % 

What points an are 1 2 

edit, Fa of which the ury is bound wo 

tquire. b.$.2.p.58,59. b.6.48,49-51 

Whar Res are THEE tn 2.inped ts 
and wherher.the King _ recover damages, 
b.s. 2:58, 89. b.6.49.- 51. ſee tit, Damages. = 

allege in 2. Impedit, and where ſeveral 
jedgments are in it. b.g.2. p. 58. b.6.49. ſee tit- 
Judgment. | 

Where the Biſhop, Ordinary ought to give 
the Patron notice of the avoidance of the 
Churchy&c. or not. ſee tir.Norice. . * -- 

Where, afid upon whar plea of, che Biſhops 
in a2. 11p/dit, the writ to the Biſhop ſhall ve 
awarded. 1ce tit, Writ to the Bifhop. 


Where 


The Table. 


— 


| Where Judgment ſhall be given in a - ha 
dit,but execution ſhall ceafe. ſee tit. Judgments. 

Where,and what efſoin ſhall be allowed in a 
2. Impedit, what nor. ſee tit. Eijoin. 

Where ProreRion lies not in 2.Impedit. ſee 
rit: ProteQion. 

What day ſhall be given in 2.Impedit. ſee rit. 
Day. 

Where the incumbentupon-a 2.11pedit ſhall 
be removed, or nor. ſee tit. Writ to the Biihop, 
and [ncumb. 

Pleas for the Patron, and which he ſhall have 
in Q.1mpedit, which nor. ſee-rit. Incumbent. 

Where a Church is void without ſentence 
of deprivation. ſde:above, and the.Deprivation. 


| Nuare non admilke. 

For the King. b. 5:12,13. 

Whereir lies, againſt whom, and the bar,i in 
it. þ. $-12.Þ-8. 142,143- 

Where the- remporalties of a Brſhop fall | 
be ſeiſcd. into che Kings hands, -upon! conrempr | 
- whey non adniſit. bs. 12,13: feerir, Cot- 

and Judgmeot,and where the plaint, igir 
ſham recover damages. c £56 


Muem ced Mt. | 
Where in quem ridditin reddic. one tenant 
ſhallattorn alone,or f;r parcel and part,or rior. 
b:4.69; fee rir. Atrornthent , Per que fervitia, 
«nd Quid jutis clamas. 
"Where age ſhall be granted in 4uim reddiths 
reddit. fee tit. * 2e | 


Mue eftate. - 
= the plaint. ſhall plead” a Nur eftate of 
the part of _ —_ without ſhewing how, 
and contr. b.8 

Where a que + fare ſha]l be pleaded of the 
renant in tail, or for life, without ayerment of 
their lives, or nor. b. 1.32- 44-46. $$-69. b.g.2. 
P-9. ſee tit. Av Pleadings. 

Where, and in what a&ions the plaint.in his 
count,or replication, ſhall convey to himſelf a 
title by a que eſtate,wichour ſhewing how, or in 
whatnor. b.g.51.53. ſce tif, Preſcription. . 

Where a que eſtate ſhall be traverſed, and 
5ſſue = upon it þ.6, 24, 25. lee tit. Ifſue 
Pere he that. rebares by warranty 
convey to himſelf aque eſtate, without ſhewing 
how. prey ſee tir. Rebutter. 

nd by what means a inan may have 
anothers eſtate, and by what means, where and 
by what nor. b.1..125.b.3.62. fee tit. Reburtert, 

Where a tan ſhall vouch and convey to 
himſelf - Wha, que eftate, without ſhewing how. 
” iter Tre b eftate1s goad,and 

. Where preſcription by que effate is an 
where Ron ſhewing che deed of aſfign- 
menr. ſee rit. Preſcriprion. 


Mud jures clamat. 
attormmenc. of one trenanr alone 
ſhall be accepted, or nor. b. 2.69.ſce tit. Atrorn- 
memt,and 2cm redditam reddit. 
- Where attornment of the revant in Quid! 
faris clamat ſhall be accepted for partor l, 
or tor. b. 2.67, ſee tit. Atrorntmenr, Quem | 


redaitum reddit. 

Where a Quid Juris wr ought to be 
brought before rhe fine ingroſted.b. 3.86.rwice. 
b. 5.2.P.39- b.6. 68, ſee tit. Fines of lands. 

A good plea in attornment where, to out 
the plant, 'ro have art. rnment for a certain 


_ b.2, 68.b» 3.86. bg. 2:-P-39- ſeetit, Attorn- 


What is a good plea ro our the plaint, to 
have attornment for ever. b.2-68.b.3:85. b. $.2- 
P-39-b. 6.68.b.11.80. fee tit. Atrornment. 

Where no Q«id juris clamat (hall be, if the 
norte of rhe fine mentions nor the renant, Þ.6, 
68; fee tit. Fines of lands. 

Where'it is a good plea to out the plaintiff 
of attornmentin Quid jwris clamat, to fay the, 
conuforhed nothing bur in tail. b.3.36. ſee tit. 


Where non-renure ſhall be pleaded in q##4 


{14115 clamat, and arrornment oughr to be made 


by the tenanr of rhe land. (ce tit, Artoramenr, 
and Non-tenure. 

Where a man ſhall uot be compelled to at- 
torn 10 quid juris clamat, without ſaving to him 
his advanragesof, &c ſce' tit, Proreſtarion, and | 
Attornmenr. © - 

Where age ſhalt be granted in quid juris-cla- 
mat (ce tir. Age,and Attorbineat. 

Where, and who are. gor compelled: by a 
quid-juris clamat to attorn, yet is their volun- 


 þrary attornment g0-d. ſee tit. Artornment. 


 Ditod et defozceat. 


where and for whom-nor. b.349. b. 5.2. p.8 
þ48. ſeercir; Weſt. 2c ? EW 


[ F 
| ' Where, and for whom Nod 13 deforceat hes, 
a 


| 


| 


Upon recovery by te, and where, or nor, 


£2 Cre. . 

" Ta hature of a writ. of Right, and where. 
b.3-9.b-g-2-p:85,86c 

Of recovery cf a copy-hold: b.3.9. ſcerit. 


i Copy-hold. 


What ſhall be a good bar in a Quod 23 defor- 
ceat, b.6.8. b.g.2.p.85- 

Counter rle of voucher in quod es deforceat; 
where the demand.or tchanr vouckes,and what 
is good. b.11.62. W, 2:Cqe 


Nuo minus. | 
Form of the writ of quo minus, and what i is 
ſufficient to abare ir. þ. I 3-b.6.38. | 
Who ſhall have iiledge "of the Court of 
Exchequer,rto ſue there by quo 15244 who nor. 
b. 1 3,b. $:16.2.p.62.b.6. 38.b.8.58.68. 
-- Where wager of DE EAGEWLLE WINS, 
b.4-99. fee "I . 


Form of Fe writ it of af wp EY and 
what matter Is good and ſufficient to abate ir, 
what nor. b.8.46,47. 
For, and againſt whom quod permittar Hes, 
and ſhell be mainrained, againſt whom not.b.5, 
2.p-101.b,8.46, 7-h-9. _ "8 

Cont in quod permittar, and what is good, 


may | what not. b.9.54- 


Where it lies for wrong, or nuſance done in 
anothers time than his who complains and 
brings the aRion, or his againſt whom ix is 
brought. b.$.2.p. 101. b.9.54,5 5. 

Bar in quod permittat,and what is good, whar 
not. b.g.2.p.101.b.9.54,55- 

Judgment in quod permittat, and where da-| 
mapes thall be recovered in ir,and what, or not, 
b.g.2:P-101. b.9.$4,35- 

Where quod permittat lies not, but an ation 
of rhecaſe,or afſife of nuſance. b.8.46. 

.. Where batre] ſhall be waged in Toad permut» 
mittat. b.8.46. ſee tit.Battel, 


Nuo warranto. 

Where title may be made to a Franchiſe or 
Liberties , without ſhewing allowance in quo 
warrants, and what allowance is ſufficient. þ. g. 
25,2 6,27-28. ſec tir. Grant of the King, and 

criprion. 

Where, :and what is a good bar againſt the 
King in quo warrants, b.8.119. 

Judgment in 4.40 warrants. b.g.28,29. 
Where a franchiſe ſhall be ſeiſci into the 
Kings hands upon a quo warranto, as foricited, 
ſce nit, Forfeiture. 

Where fine ſhall be made to the King in a 
quo warranto , and the party reſtored to his 
Franchiſe. ſeetir.Fine to the King. 


Bap 
Forfeiture of land 15 / affenr to rape, and he 
thar js next of blood may enter 3 who ſhall be 
ſaid next of blood ro have benefit of rhe entry 
and forfeiture. b 1.95. $8.137- bz $39449-6TI, 
62. ſee rit. Statutes, 6 R.2.c.6, an 4&5 P.and 


Atrornment. 


M.c.v. 


b39eb. $+2.P» 40-8,06, b.6.8. ſe tir.Srar. W.2.| 


Kaviſhment of ward. 

Form of the writ of Ravi., ment of ward g 
{and what matter is good and ſufficient to abate 
it, what not. b.g.93. fee tit. Ward. ; 
| Where a woman Covert j}; all be bound by 
the Statute of Weft.2, c.35. of Raviſhmenr of 

ward. b.g.73. 

| . Who ſhall be ſaid a raviſher or deforceor of 
ward, againſt whom a writ of Raviihmert of 
ward lies, who not. b.9.72,73- ſeeri;.Ward- 

VVhere treſpaſs may be at the Common law, 
or a Writ of Raviſhment of ward given by Sta- 
rute at eleQion for raviſhivga ward. b. 9.72. {ce 
tir.Ele&ion, 

VVhat verdi& is good in a writ of Raviſt= 
ment of ward. ſce tit. V Vard, and Verdidt. 


Re | 
Form of T_T where the writ 


ſhall be genera!,where ſpecial. b.7.19- be 
VVhere ir ſhall be awarded upon: the Rings 
demiſe. b.7. +3033» 
VVhere ir ſhall be awarded upon n writ ne-. 
yer returned. b.7.30. 


VVhere upona, "ir or bill which comes in 


by Certiorars. b. 9.20. 
There ——— muſt be ſued. within 
the year ran ths. orat anorher time ar-<lefte | 


Qn,Kc, bh. J-39% RT. ; 
VVhere upon, reattachment the parties thall 


| plead anew,or or 80K. b.7 +30» ſev hevond,und 
Reſummons, 


 Vyhere reatrachment bes noxfor the des 
We 


'Rebutter. 
| Of rebutter in preadingeÞ 44k 5 
VVhers, 
be  reburied 


NYhees to the deed and 
{Fall rebur, frmgers is in of Any 
{ſgnee of affignee,or not.. b. 1. 


the we: ſal 
> Gab 9394+ 


as aſſignee,or a 
122.125.136. b. $2.63. b.10-96,97+ ſee tits 
Aſſignee, and V Va 
| VVherche has _— by Warranty, conveys 
" himſelf by a Que eftate, withour, thewivg 
how. ſee tit. Que eftate. 

,\VVhere a | Upcucy 2PA exchange ſhall not 
rebut by warratity. b.4. 121, 122+ (ce tit. Ex- 
ar; Soy _ he deed i owry 
| 2 rot in avowry, 
ſhall rebut the avowant re claim other rents or 
ſervices. þ.5.2.p.101. b-9.33,34-{cctit. Avows 
ry, and Eſtoppel. 

Of reburrer by warr.co'lateral without aflets, 
-or by warranty lineal with a Formedon, 
ſce rir. Aﬀets,and war 

VVhere a man may re at by wat. wade to 
him and another, or Ror.ſce tlc. Counterples of. 
warranty. 


Kecaption. 
' Form of the writ of Recaption,, aud whe: 
marrer 1s ſufficient ro abate it.b-9. 50. | 
VVhere the def.in Recaption ſhall fine to the 
King,or not. b.8.41.60. twice, ang-120. b.11. 
43- ſcetit.Fine tothe King, 
VVhere impriſonment ſhall be of the def. in 
recaption, or nor. ſe rix.Fine to the King, Im- 
nt, above. 


Becital. 

VVhere relation by recital of a thing that is 
nor,nor ever was,makes rhe whole grant, f 
ment,or &c. meerly void.b.2- 33-67.b-3+1G. "A 
35-50+74-ſee beneath. 

VVhere recital of rwo tenants, . there being 
bur one, or contr. and of the reverſion 1s 
void by falſe recital, or not. b. 2.6 7.b.3-28. b.3. 


b 79. ſee rir. Grants. 


VVhere recital in grants is material, and 
makes the grant good whereit is void, for want 
of recical, or for falſe recical.ſ(ce rir.Grants. 

VVhere the Kings grant is void becaule of 

falſe reciral,nor recical,or &c. and where recital 
makes it good, fee tir.Grant of the King, 


| Where 


Wks Table. 


Where rhe Rings grant is void, becauſe the 
value of the thing 15 not truly recited 1n the 
letters patents. fee tit, Grant of the Bing. 

Where eftoppel is by recital or not. fee tit, 
Eſtoppel. | 

Where an a& of Parliament 1s good not- 
withſtanding miſtaking, and falſe recital, &c. 
ſee tit. Parliament. 

Where in count counting, or in plea plead- 
ing all the prerogativee of an a@ are to be 
alledged, or the whole a& pleaded, and the 
plea 1s vicious if miſpleaded.fee tir.Parliament. 

Where,and in what writs founded upon Sta- 
tutes, a man oughr to rehearſe or mention 
them in the writ; where, and in what not. ſee 
m.A&ion upon Statutes. 


Recogniſance. 
Form of recogniſayee, ftature merchant,.or 
» flaple. b 3.12.67.b.4.65. ſee tit.Statute, 23 H.8, 
c.6. there. | | | 


Who may take Recogniſances by authoriry? 


who nor. b.3-64-b.7.38.ſce tit. Statute 23 H.8- 
no SLE Ss 


Where the Court fball write to have 2 Ic- 
cord, and where not; but the party ſhall have 
day to bring it 1a ar his peril.b.6 53+ 

Where a record ſhall be removed by Certzo- 
rar7, and. where not to be removed for. def. n 
the writ of Certiorari.h.g.1 18.ſce tit. Remover. 

Where the entire reeord muſt be removed, 
the origina}, and whole proces, and where the 
Juftices will hold plea upon parcel of the re- 
cord. b.11,39.41. ſee tit, Erroxy, Monftrance of 
Dd Remorer.. -: -:-:c 

Where the record it ſelf ſhell nor he remo- 
ved, but the tenor and tranſcript of is, avd| 
where the Juſtices will hold plea, and procecd| 


J 
upon the renor, or tenor of the. tenor of a re-} , | 
a I | geable, Error, and Sczre facias. 


cord.b.5.2.p.39.43 $3-b.8.8. ſee rit.Monſirapce 
cf Deeds, and Excmplification. | 


ed a record till it be reverſed, arid where a re- 
cord reverſed ts faid no'record. b.8.142,143. . 

Where by reveriIng.one-record, another ſhall 
be annulled and avoided, or not. b. . 
142-152.b 9.12g.ſec tit. Error. hes 

How a record ſhall be revived by reattach- 
ment,, and where che whole record and, plead- 
mg,and where bur parcel. b:7.30. ſee Reattach- 


hat are -Courrs of recotd, and\what not. 
ſec tit,Courts, od Ha 


Where a fecord-thalfbe reverſed'in part and 


nifance; | parcel,or for one def; and ſtand for anorhier; or 


for the other part. ſee tit. Error. 
Of arecord of-exemplification, ſee tit, Ex- 

EMPURCation. ot 5s nl 

Where writ ſhall abate, becauſe of variance 


ſiver the recog- 
upon extent by 


| after execution derermined 
ed,he ſhall have new execution, of not, b,q-66. 
fee tit.Extet © ”y 

Where, and.-how execution ſhall be awarded 
upon -recognifance,or &c.by Elzgre. fee tit, Exe- 
cution, and Extent. © 

The form of. Scire ſacias to have execution 


outof a lance, or &e. and what matter 
' bs ſufficlent ro abate nt, whar nor. ſee tir. Scire 
faczas. Bets | 


Where execution ſhall not be fucd upon a 
recognifor, &c. againſt him only who ſurvives. 
bur againſt him, and the heirof rhe other, &c. 
jog Execution, and Recovery in value, aud 

Where the wrirof debtlies,and is maintainy. 
able upon recoguiſance,or &c. ſee tit.Deht,"* 

Where Audita querela lies for the feoffee. of 
the recogniſor , to have contribucion - of the 
- lands of another fedffee of the recogniſor. ſee 

tir. Aidita querela,and Contribution. __ 
- Where age ſhall be granted in Scjre focies 
to haye cxecution wpor a recogniſor. lee tir. 
Age, | 
- Where affiſe lies by tenant by ſtatute ſtaple, 
Merchant, or the recogniſe; ſee tic. Afſiſe, and 
Statutes, W.2.c.18. © 

How the recogniſor, &c: or his alience ſþall 
have back their land,after execution and ſatiſ- 
fa&ion had,or by a&ion,or whar,and where by 
entry, and where the recogniſor ſhall hold o- 
ver hts term of extenc.ſce tit. Entry copgeable, 
and Sugpeſtion. & 

Where execution upon ftarute merchant 
Naple, or recogniſee, 13 diſcharged by purchaſe. 
of pa,cel of the land of the recognifor,or &Cc. 
ſee tit , Extmguiſtmenr,and Audita querela. = 


berwixr it and the record, {ce tit. Variance. 

'* Of'amendmenr of: areford and variance be- 

ewiktthe writ and record.ſce tit. Amendment.” 
Where a man i$ bound to take notice of mat- 


| rters'bf record, and as of Parliament. ſee.tir; 


Notice, Parliament,and Ignorance. 

Where the Kipg cannot. rake the eſtate in 
lands, or &c. without matter of. recosd.. ſeerir. 
King, and Inrollment. 


Ky entry of pleas of record.ſce tit. Entry of 
PLEAS. EE OW 

Where a record ſhall be tried by the coun- 
try, or nor. ſee tit. Trials. --- 


in the perſoris names, quantity of the-land, o- 
miſfion, or &c. ſee tit. Failing of a record. - 
Form of pleading of records,as fines, reco- 
veries,or &c.fee tit.Pleadivgs,and Parliament, 
Of gſtoppels by record, and what is good 
and ſufficient,and where a ſtranger to a record 
ſhall be eſtopped,and where he ſhall eſtop ans- 
ther,&c. ſee tit. Eftoppel,and Averments, | 


cerning them. ſee tit.Fines of lands, and A 
ments, We: 

The authority and credit which the law 
gives to Rolls and Records of Coronors.ſee tit. 
Coronors. 


Ver» 


Where a record before time of «memory 
or, rot. ſee tit.Grant of the King. ow 

Where 'an inqueſt ſhall enquire of, and try 
matter of record, and where their finding is 
good. (ce rir. Inqueſt, EX 

Of fhewivg of records, and the whole mat- 
rex.concerning ic, fee tit. Monſt,of. Deeds-*;; 

* Trial of the iſſue no ſuch record,'and where 

it ſhall be.tricd by the country, or-noxt, ſee'tit, 
Mannc 


| ſhall be pur in execution, and availat this day, 


Where not parce!, or not compriſed within 
the record, is a good ifſue,and how to be tried. 
ſee tit. Triak. * 

Where, and to. what. intents and purpoſes 
the tenor of a record is ſufficient, to what not. 
ſce Menſt.of Deeds, Exemplification,R&c. 


7 "TITRE . , Becobery. - | © - 
Where by recovery of one thing another is 


| Keco:ds, and removingof them. 
Where a record may be removed, and certi- 
fied rom one Covrr to another; by the haydy 
of a juſiice,ov othcr.b.1.1 $7-be8:23-beg.9 gfe 
17. R&nover, 4 


recovered.þ. 4.87.b.t1.49. ſec tit. Demand,and 

Grants. . EYES. 
Where up6n recovery a matt ſhall be in pol- 

P_ preſently, without execution or polle(- 


. Where a record; erroneous ſhall be account- | 


| . Where iſfie in rail ſhall be remirted againſt 


Where failing of the record is by variance | 


Of records of fines, and all the matter cou» ] 


— 


ſion, and ſeiſin delivered by the Sheriff, or cor. 
b.1.94-97.105.ſce tit. Poſſeſſion,and Execution, 

Hew the Sheriff ſhall make execution upon 
a recovery, and by what thing the party thal) 
be put in poſſeſſion. ſee tIt. Execution. 

Where he that enters by virtue of reco- 
very is a diſleiſor. ſee tit.Entry congeable. 
Where entry is lawful upon a diſcent after 
recovery, or not. ſee tit, Entry congeable, Re. 
mirter, and Falſ.of recovery. 

Where entry is lawful upon a ſtranger toa 
rrcovery, who'came in by mean eſtate, or noc, 
ſee tit.Entry congeable. 

Where entry 15 not lawful after recovery 
without ſuing Scire facias. fee'tit. Entry con- 


Where upon recovery no execution ſhall be 
without Scire 
Exccution. : 
Where entry by him in remicter or reverſi- 
on 15 Iawfuly notwithſtanding recovery had a- 
gainft tenaue for life. ſee tir. Forkcirure ,, and 


facias. (ee tits Scirefatias , and 


recovery had againſt his anceſtor. iſee tit. Re- 


mitter, and Falſ.gf recovery. | 
Where rei may be falſified, how an@ 
by whom, by whom nor. ſee tit. Falf. of reco- 


| VETY» 'x | 

Where ant executor is hound to ſacisfic him! 
that recovers firſt, and what debts he muſt pay- 
firſt, ſee tie. Executors. 1; 4-4 lt 
| 4 recovery heretofore in another: 
_ ks in MS and » _ or nots 
ſee tir. Bar, Extingui [Lreſpaſs. : 

Where. he;.that recovers: gn ation fall 
have the embleaments,or not. ſec tit... Embleas 
ments, and Recoupes. +3. 010430 

Form of pkeading recoveries,and other 1hat- 
ters of record. ſee tit. Pleadlngs .' :.: i 
| Of reeouping of damages | mga in 
aQions, and where they thall be recouped, or 
not. ſee Recouper. | 


Ce 
Of recovery in value, and the whole matter 
concerning it. ſee tit.Recovery in value. z 

Of Scire facies upon a recovery, barn It, 
and the whole matter concerning Scire ſaciase 
ſec tit. Scire ſactare | Rig 
Of common recovery, ſee tit. Aſſurances. - . 

- Recovery in value. - 

Where, and:when,and from what time lands 
ſhall be bound to recover in value, from what: - 
timenor..b.3-14-Þ. 4-1 21b.8.134. ſee tit. War- 
ranty of Charters, Exchange,and Paration. - 

. Whar lands and things ſhall be pur in exe- 
cution upon recovery in yaluc,, what not- bg. | 
87-121,122-b8.43k  _ + 

100 ſhal} be ſued upon reco- 


[ 


When execution 
very in valuc,and before whatrime not. b.1.96- 
10g, Le 

Where recovery in value by tenant for life, 
&c, avails him in reverſion or remainder, and 
veſts in them,&c.or not. b.1.15.þ-3.5.twice, and 
6. b.10.44,44.ſce tit.Falſ.of recovery, and Al- 
ſurances. _ | ; 

How recovery in value ſhail be, where the 
heie is youched 1n the _— OO_ per- 
(ons.b,2.25.b-3+13,14- {ec tits YOucNer. - 

on got go value ſhall be againſt 
ſome of the voucheesfor the whole lols,or not; 
bur the lands of all ſhall be charged and bound, 

and put in execution. b. 22 g.b+3-13,14-b-8-52+ 
ſee tit. Exucut.and Voucher. 

Whiere a man js vouched,and recovery iÞ we 
luc had againſt him, he ſhallmEver be reſtore 
tothe land recovered in value, though the de- 
mandants title be-after diſproved. b.5.2-P-90* 

. Where the wife tenant in dower, fhall re- 
corer in value againft the heir upon cviftion 
'dower,and how,and to what value. b. 4 9-122- 

Where recovery in value ſhall be by one £0” 
parcenor againſt anorher for the equal part,ane 
of what lands, and how execution ſhall be 
made. b.q-122. ſec tit. Aid,and Partition» , 

' Upon exchange defeated, and of what landhy 
of what nor. b. 4.121, 122.ſcc tir. Exchavges 


— 


Counterplea of warranty SFB 


kit wr 


rr rr ents 


Where voucher and recovery in value ſhall 
be,becauſe of a reverſion, fee tit. Counrerplea 
of voucher. 

Where recovery in value ſhall be in aſſiſe of 
Noyel difſeiſin, or not. ſee tit. Counterplea of 
voucher. EE 

Where recovery in value by tenant 1a tail 
upon voucher, binds the eſtate tail, and the 
itſues in tail for ever. ſee tit. Falf, of recovery, 
Aſſurances, and Remitter. 

Where recovery in value ſhall be upon war. 
by homage anceſtrel. ſee tit. Counterplea of 
warrantye 

Where the demand. in Qu0d ez deforceat ſhall 
vouch, and recover in value. fee tit. Quod ez de- 

forceat. 

Where recovery in value ſhall be of lands, 
aliened by colluſion. ſee tit. Aﬀſers. 

Where Formedon lies for land recovered in 
value, and the writ and title ſhal} be maintained 
upon iſſue, he gave not art all. ſee tit. Writ,and 
Formedon, : 
| Where Sire facias lies to have in value 
hands diſcended of late time.ſee tit.Scire facias, 
and Executors the like, | 


Recouper. | 
. Where recouper of rent ſhall be in damages, 
which the tenant has ſuſtained;8c. or not, b.3. 
65.b-5.2.p. 30; ſee tit. Circuirof ation. 
Where recouper cf damages ſhall be; be- 
caule of mending houſes art the coſt of the te- 
nanr, or defend. þ $.2.p.30- 
Where recouper of damages ſhall be, be- 
cauſe the tenant being incitled to have dower 


deforced him,b. 5. 2.p.30. 


Where recouper of damages ſhall be, he- 
cauſe the plaintiff recovered in another a&ion 
before. b. 4.43-94- 

Where damages (hall be recouped, becauſe 
the plaintiff is ſeiſed of the Jand, or poſſeſſed 
of goods,8c. of latter time. b.1 1.49.52. 

Where recouper of damages ſhall not be, 
becauſe of common. þb.5.2.p.31. 

Where an Exccuror may pay himſelf, and 
the debt ſhall be recouped. ſee tir, Executors, 
Aſſers and Agenrt,and Paticnr. 

Where retaining of, &c. ſhall be ſaid per- 
formance of a condition for payment of mo- 
hies,and it ſhall be recouped, &c. ſee tit. Con- 
dition. Ri 

Where a rent diſcending to the heir by way 
of extinguiſhmenc, ſhall be aſlers,and recouped, 
ſee tit. Aſſets. | 

Where eſtoppel is, and recouper of one 
thing for another, toavoid circuit of aRion, or 
nor. ſce tir.Circuit of ation, 

Dower, executors and condition above, 
where recouper ſhall be of dower by a woman, 
upon indowment of the Plizs beale. ſee tit. 
Dower. 


Becuſants, and Recuſancy, 
The Statutes made againſt recuſants,and ex- 


poſition of them; 1 El. c. 2. 23 El.C. 1. 2 El. 


C.6. 35 El.C. 1+ and 2,3 Faci Cig. 7 7ace C6. 
b.10.54,55456,57- b-11.57, to 66. 

Where the husband ſhall be charged for the 
penalty given by the ſtarures of Reruſanrs for- 
ited by his wife, or not. b.11.61,62. ſee tir. 
Baron and Feme. 

Where the common count is bound by the 
Natures of Recuſants, and ſhall be impriſoned, 
&c.b.11.61.63-65- 

How, and in what manner the penalties gi-; 
ven by the ſtatures of Recuſants, ſhall be reco- 
yercd. b.10. 54-b.11.61,62. 

What Courts and Juſtices have power and 
authority to inquire of recuſancy, and in whar 
Courts the penalties ſhall be recovered,in what 
nor. b.10.53,54-b-11.61,62,63. | 

Of informations upon the ſtatutes of Recu- 
fants,and recuſancy. ſee tit. Information. 

Of indictments upon the ſtatutes of recu- 
fancy. ſee tir. Indi&menrs. 

Of Proclamation upon the ftatutes of Re- 
cuſants, and recuſancy. (ee tit. Proclamation, 


The Table. 
Vedillei{in- 


Where husband and wife ſhall joyn in a writ 
of Reditileifin,and be joyntly ſued. b.g.72. 
Where a woman Covert ſhall be bound by 


72. | 

Whererediſſeiſin lies nor in aticient demean. 
b.q.65. ſee tit.Stat. Merton, 3. there. ; 

Ancient demean no plea io rediſſcifin. b. 4- 
65. ſee tit. Ancient demean. 

Proces in the writ of rediſſeifin. b.s. 2.P-38- 
ſee tit. Exigent. 

Where the party convid of rediſſeiſin, ſhall 
be fined tro the King. b. 5. 2. p. 88. b. 8. 59: 
ſeerit. Fine tothe King, and ſtatutes, Merton. 
C3. | 
Where impriſonment ſhall be of rhe party 
convict of rediſſeiſin, b 5-2.p.88.b.6.9.b-8. 59+ 
b. 9.72. ſee tir. Impriſonment,and ſtat. Merton- 
c 


T0 
Authority of the Sheriff upon a writ of re- 
diſſeiſin, and how he ſhall demean himſelf up- 
on 1t.b. 8.152. ſee tir.ſta:utes Mert.c. 3. 
Judgment upon redifleiſin. b.$.2.p.88. b.6. 
9.b.8.59.b.9.72. | | 
Where by reverſal of the judgment in the 
firſt a&ion, the judgment in rediſleifin ſhall be 
reverſed. ſec tit. Error. 


the eſtate of him that recovered be changed. 
b.11.g1. 


Keextent, ſee tic. Extent. 


Relation, 

Where relation of words in a writ makes 
the writ good.h.8.11 9.ſee tit. Writ. 

How the word (predi&ion) has relation.and 
to what thing or perſon it relates, where two, 
&c. are mentioned. b.1.153- b.8.57.94,75-9 1» 
b.9.47,48- b.10.63,64-106.129 138, b.11.50, 
IN x 


What relation 1s, and the definition or de- 
ſcription of it. b.3.29,b.4.42- 

Where words ſubſequent ſhall have relation 
to a thing mentioned before in the premilſles, 
though the word predi&ion be omirted,or nor, 
and how, b.1.85.b.4.44.b 8.55.-b.11.62. 

How the words (14em, eadem, eundem, or ejuſ- 
dem) ſhall have relation, where two things are 
mentioned before. b.g-32.b.10.1 24. 

How the words (qui,que,quod, vel qutm,quas, 
quos,0r cujuss) have relation. b.8.15$1.5 54,155. 

Wi:cre words relative ſhall have relation to 
the next antecedent,or not. b. 8.119.154, 155» 
b.9.47-53-b.10.106. | 

How this relative or copulative (And) ſhall 
have relation. b.4.41,50- b.8.85. ſee tit. Expo- 
fition, and Condition, 

How the word (juxtz) ſhall have relation. 
b.6.73-b.10.132. « 

How the words ( ſub, or ſuper) ſhall have re- 
lation.b.6.73. | 

How the words. (ib, or ibidem) ſhall have 
relation.b.q.41,42- 

.How this word (quondam) ſhall have rela- 
tion, and to whar time. b.2.47.b.10.59.62. ſee 
rite Cuz 3n, vita, g | 

How the words («d tunc)ſhall have relation. 
b.4 


$3s E: 

How this word (ner) ſhall have relation. 
b.2.47- | ; 

bow the words (which after his death) fall 
have relation. b.3.53- _ ; 

How the words relative (tunc, nanc, ad tanc, 
ex tunc) ſhall be referred , and to whart time. 
b. $.Þ-1. 
= the words (talis or qualis, talis or 
q#4lia) or (ſuch) in Engliſh,ſhail have relation 
1n ſtatures and deeds. b.q-17,18. b-1.137.b.6. 
33s b.7-33+ b.9.23+ 2 9430. h.1 0. l04. b.1 Is 


|* How the words (At, about, before, within, 


the ſtature of rediſſeiſin, and impriſoned. b.g. 


Where the writ of rediſſeifin lies, though” 


| 


| M.) where there are two 


4.41. 
How this word (þr0) ſhall have relation. b.3, 


or in the feaſt) ſhall have relation. b. 1.1 54. [© 
tit.Computar1on. 

How the words (from the day of the daae, 
date, day of rhaking, 8c.) ſhall be intended, 
andthave relation.b 5.2.p.1-49.b.10.41.ſec Ex- 
poſition. 

How the time to pay monies one month, or 
&c.. after any of the feaſts in which it was ro 
be pajzd, ſhall be accounted and relate. b. 19. 
119. fee tit. Computation” &  _— .. 

How the words (fx months upon the ſta- 


'rutes of inrolments) ſhall be accounted, abd 
have relation. b.$.2.p.1. (ce tit. Inrolments, and | 


Accounts. | 

How theſe words (in, apud, de, of ex) in a 
writ or grant, have relation, and be conſtrued. 
b.9.41,42. ſee tit. Charge,and Expoſition. 

How the words (reatonable warning) have 
relation. b. 1.176. ſee tir.Expofition.. ' . 
How thoſe words (or © rwiſc) ſhall have 
relation in ſtatutes, or &c. b.4-3. b.6.76. ſee 
Expofition,and Statutes, 32 H.8.c.1. 

How thoſe words (uterque, utrumque,quilibers 
or quemlibet) ſhall be referred. b $5.2-p-19.103» 
ſee tir. Expoſition,and Obligation. 

How the word © alib;) ſhall be referred, and 
to what place it ſhall have relation. b. 10-S 5. 
ſee tit. Expoſition, GR F198,» 

How the words (from, or to chefeaſt of S. 

Saints of this name, 
ſhall be referred, and ro what feaſt they ſhall 
have relation. b.11.39. (ce tit.Expoſition.. 

How this word (Homo) ſhall be intended,and 
where it ſhall refer as well ro a woman 2s to 
4 man. þ.6.52. ſee tir. Expoſition. 3h F. 

Where the death of a man in ſaving the 
ſtroke, ſha]l have relation to-the time 


ſtroke, or not. b+1.99. /þ-4-42-47b+5.2 Þ.9-3 
oke, 99: b4-42-47.b15-2 Þ:9.39- 


/here indentures to guide an 
ſequent, ſhall dire& the aſſurance precedent 


b.2.73,74,t0 78.b.3.83ibeg.2.p.26 b.g.g, 011 
and 15.ſec tit.Llſes. b.8.119. 4 2 67 


b.$-2.p.48. ſee tit. Wrir, and Day. + + _ 
Where exccutien ſhall haye relation, and 
ro what time. b.1.99.b.9.39. 
To what day matter of record, as the Kings 
parent, or other thing of record,8&c.b.1,99. ' 
To what time an a& to be done upon con- 
dition, ſhall have relation when it is done. Þb.1. 


99.155. ſce tit. Condirion. - | 


lation,&c.b.2.5.h.3-26.35. ſee rit.Deeds. . 


que) have relation in deeds, or &c. b.1.87. ſee 
tir-Expoſition.- _ .. .._ 3h fr oe 

How the words (during the term) ſhall have 
relation, and be conſtrued. b.1.1 55: b-84145- 

How the words (ipſo fa&Fo) in deeds, or ſta- 
Fw ſhall have relation. þ. 5 3. ſee tit. Expo- 

It100. | IR - 

How the words (next adyowſon) ſhall have 
relation.b. 8.144. ſee tir.Expoſicion. 

How. the word (depending) in a&s of Par- 
liament, ſhall have relation. b.g.2.p.47,48- b.7+ 
3o. ſee tit. Expoſition. | : 

How thoſe words (during life) &c. ſhall have 
relation. b. 2.48.50. b. 3-37. b.4-73+ b.$-2- P.9+ 
13-b.11.34-46.80. ſee tir.Expoſinon..- 

How the words (next of blood) ſhall have 
relation. b. 3.39,40-61. ſec tit. Expoſition. - 

How the words (during minority,) and to 
whart time they ſhall have relation. b-$.2. p.9- 
29 twice. þ.6.63,59. b.$.135. ſee tit. Admnt- 
niſtrarion, and Expoſition. ; 

How the words (within ten years, 'or wichin 
the rerm of ten years) ſhall kave relation, and 
ſhall be conſtrued. b.1.153,1 54 b-8.-144s 145» 
ſee tit. Expoſition, 

How thoſe words (Having) in ſtatutes, ſhall 
have relation. b.3.31.b.10.80,to 84. ſee tit. Stat. 
32 H.8.c.z.and Expoſition. 

How the words («ſque,or 4%0:/que) ſhall have 
relation. b.3.19,20. b-4-$2. b. $42.94. b.10-41+ 
ſee tir, Expoſition, 


Foy 


by relation of time, or not. b.1.99, 100. logs - 


To what day a writ ſhall have relation, cs 


How, and to what rime deeds ſhall have re= 
How the words (ub:canque, and quandoecun- 


The Table. 
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How the words (from henceforth) ſhall have | 
relation. b.g.2.P.1. : : 

How the words(maintenant,or immediately) 
ſhall have relation. Þ.3.28.33,34- b-7,45+ b8. 
119,120. fee tit. Expoſition. 

How a fſurprize in a writ ſhall refer, and to 
what thing. ſce tit. Writ,and Exception. 

Where inditements ſhall be good by words 
telative, and how the words ſhall be referred 
in the, ſec tir. Inditements. s 

Where a Writ, Count, Bar, or Replication, 
ſhall be good by intendment and relation of 
words,or nor. ſee tit. Entendment. 

How, and to what time, a condition ſhall 
have relation when ir is broken. ſec tit. Condi- 
- tion twice. 

How, and to what timean a& of Parliament 
fhall have relation, if no time be limited. ſee 
tit.Parlament. 


How agreement or diſagreement ſhall have | 


felation from rhe beginning. (ce tit. Agreement. 
Where, and to what intents and purpoſes, 


attoroment fall have relation. ſee tir. Atcorn- | 


ment. ' $a 

How, and to what time inrollment of deed 
fhall have relation. ſee rit. Inrollmenrt. 

How, and to what time forfeirure upon at- 


tainder by outlary, or &c. ſhall have relation | 


for forfeiture of goods and Hand. ſee tit. For- 
feirmare, -» : 

How the Kings grant to have franchiſe, and ' 
Bcc. In gil lands ſhall have relation, and to what 
hnds it ſhall refer. fee tir, Grant of the King, 
TWICe. 5x $i 
How, and to what time an offence fqund be- 
fore the cſcheator, fhall have relation. ſee 4it. , 


in time of peace, ſhallhavertarion ro the pre- 
ſentation in time of war. ſee tit.Q.1mpedir. 
Where death of a-Maſter heretofore, by one 
that was his ſervant heretofore, is pety treafon 
by relatianof ime. ſee tir.Corone. — . 
How the probare of a teſtament ſhall have 


How, and to what rime deprivar. ſhall have 


relatiow. ſee tir. Jon. | 

Where livery and feifin feoffment of 
lands in. ſeveral Counties , ſhalt have relation, 
and how, fc. ſce tit. Feoffements, and Reſerys- 


tion. 

How, and to what rime the repeal of an at 

of Parlianzenr,-and reftitution by it, ſhall have | 

relation. ſee tir.Parliament twice,and Repeal. 
Where relation by recital to a thing nor in 

heing, and where no ſuch thing was, makes all 

ror ey | 


. Whatwords amount toa reſcafe.b.9.92,53. 

Where 2 releaſe extinguifkmes, and bars 
right accrued of latter rime., after the releaſe | 
made, or not. b.1.99-111,112- b.g.2. p.29.70, 
71.b.8.153. b.10.44 g8.g1. fee tit. Confirma- 
tion, Entry , Feoffmenrs, Day.. s 

Where a relcaſe ſhall enure by way of in- 
latging,or nor. b.2.92. b.z.8$. b.6.76. ſce tit, 
Confirmation, Joyn-tenants,aud below. - | 

Where-a releaſe to a man of all debrs and 
ations, which he has againſt him and another, 
Extends to a ſole debt.h. 5.2.p. 9.55. ſee Ehar- 
ter, and Joyn-tenants. | 

Where” a releaſe inlarges not an efate , 
though it hath words of inlargement in the 
dons, = COIs it inlarges according ro the 
words gemient, b.2.24-b.3 .85. b-9.13 
ſee tit. Confirmation, BL 2: thts 

Where @ releaſe to one enures to another, 
and he ſhall have bencfit of it, ard how,or nor. 
' b.i.512:b-2.24-b.5:2:Þ.71-81.117. b.3.53. b:8. 

$4-b 10 93. ſee tir.Parſon. 

Where a releaſe is void, becauſe of want of 

poſſeffion in him to whom it is made, and what 


q 


Where infliturion and indu8jon ro a Church | 


| firmation, and Grant. 


in | rents, ſervices,8&c. or pot. Þ.3-29, 
who {b.8.151.154.d.19 "ai 


nal, orof alfa&ions, ext) 
in a writ of Error,b.1.13-16. b.6. 25. b-8.192. 
' 1 54+ ſee befow, and Error. ; | 


&c. the right and ation of the wife for ever, 


b.4-25. b.g.2.p.91.81.124. b.8.63.11, 152. 
b.10.48.' 


Where a releaſe to the vouchee , and by 
whom is good, by whom not. b.3.29. b 5-2.P- 
71-b.8.151,152. b.10.48. f WP 
Where a releaſe ro the tenant in law,by ſup- 
poſal of a writ, isgood, though he want pol- 
ſeſſion art the time of the refeaſe made.þ.1.111. 
b.3-29.b.8.1$1,152.b.10.48. h | 

Where a releaſe to him in reverſion or re- 
mainder is good, or not. b. 1.112. b.go2. P71» 
b.8.63.131.b.10.48. 

Where arelecaſc of a remainder or reverſion 
is good, and enures according to the words of 
the releaſe, or not. b.z.$ 5. 

Where a releaſe to a Patron inthe time of 
vacation is good, afd extinguiſkes an annuity 
ifſaing our cf the Church,and the Parſon ſhall 
rake avail df ir.b.x.1 12.b.2.9.P.7 1.81, 

Where a releaſe makes a degree, and he to 
whom it is made, ſhall be ſuppoſed in the Per 
by him that releaſed,or not. b.6.79. ſee Entry. 

Where a relcaſe. by one joyntenant to his 
os rs ood.b.g.63. {ce nit. Joyntenants. 

here a releaſe to him that has bur a term 
of years, is good without privity, &c. or not. 
h.10.48. 

Where a releaſe to the husband alone f}-al! 
enureto the wife b.2.24.b.8.54- fee ult.Baron, 
and Feme. ge: 
Where a relcaſe upon condirion is good, go-) 
ing in extinguiſhment of rent right, or &c. Þ.q. 
9. ſee tit.Condirion, q 

_ Where releaſe of a thing incident toa Serg- 
mory, reſerved and {ayed by the deed of re- 
leaſe, is good, or nor. b.9.154-b-9.1 23. ſeetit. 
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Where a releaſe is'ypid, hecauſc of reſerva- 
tion, ornot.b.2.73.-b.9.123- : 
Where a relcale or confirmation extingulſhes | 
2 condition,or nor.b.1.147.b-9.149-r42+ ice tit. 
Coofirmation. 

Where a rent ſhall be inlarged by confirma- 
cion or refcaſe.Þ.z. 147: b. $.2-P- 25+ ſee tir.Con- | 


Where releaſe of right in land extipgui 
DR OE 


here a releaſe cxringuiſhes a right for a 
certain rime, or not.b.s.1.p.81.b.8.1g1,152. 
Where a releaſe of a&ions real and perſo-| 
nal,cxtioguiſhes av aftion mixt ſuch, where it 
may be doubted whether it be real or perſonal, 
or nor.b.2.68.b.8. 151. F | 
Where a-releaſe of ations real and perſo- 
nguiſhes not, nor bars 


' Where execution may be relcaſed and dil- 
charged, and by what words tw @ deed, and 
where a releaſe of aRions extingui 

tion, and bars,&c. þ.6, 13.25-b-8.152,153-b.10. 
7 | 


48,to $3. ſee rit.Scire faciass - 
| Where releaſe of all_aftions cxringuiſhes 


F$1,152-b.1o. $1, H2.;. . 

Of all demands, how to be raken, and what 
things are Sfharged and extinguiſhed by ir. 
b.1.112.b.5.2-p.56.7 1, b.8.150,153,154 b10. 
47+ $O4SI.b.11.92. WE 

Where a relcaſc of the husband extipguiſhes, 


or;not.b. 5.2:P.27-b.9.85-b.10,48,0 $3- ſee tit. 
Baron, and Feme. 

Where 4 releaſe of all advantages bars in 
account before auditors, or debt upon accoumt. 
b.$.152. {ce tir, Account. tis 
Where a relcaſe of all crrors bars 1n a writ 
of errar. b.r.1 3+ 16. b,6.25-b.8.1 g2.abore,and 
ſee tit.Error. 


b.8.193,154- 
Of ſuits, what is releaſed,” what not.b. 8.143, 


I 54s 
Of all duties, what is releaſed. b.8.153- 


5 ſufficient poſſeſſion, what not: b.1. 89. b.z-29. [on tit, Warranty. 


nor right of entry, nor ſefſure of goods. Þ,B. | 


— 


Of all aRions, what is extinguiſhed and re- 


leaſed, what not.Þb. 1.1 12.þ 4. 
$6.7Ib.8.151,1523153. (ce Above. 

Where, and what releaſe by tenantin dower 
to him in reverſion is good , and bars her of 
dower, what not. b.1.112. b.s. 2. p.7 .b.8.151, 
Where the executors releaſe before 

of the Teſtament is good 4 5a 
b.9.38, 39.twiee. b:10.52. 
Where debt is ext 


tO 194, 


and Feme. 


tit. Execntors. 


tAnce., 


Jamages, and 
The form 
tion. ſee tit.P 


Of all warrantics, exting.warranty. b.8.1 54. 


tiONs 


damages, and pray jud 
other, and where no judgmenc 
rincipal without zeleale of the damages ſee tit. 
pleading a relcaſe,or copfirms- 
$. 
Where a releaſe may be pleaded without 
ſhewing the deed of ir.ſce tit Monſtr.of gcrds. 
Where a man ſhall have avail of a deed in 
pleadivg It as a releaſe, or confirmation 
at his cleion. ſcetic, Ele&i th 
Where a deed of releaſe ſhall be yold in 
part , or againſt one, avd-good for another 
aA badrtag-h ſee tir. Deeds, 
here a debr ſhall be releaſed by an 
nifirator as Kxecutor, of by an Admimſtraror 
where he is made execyrtot, or not.ſce tit, Exe> . 
cutors,and Extinguiſhment. 
Where the Ordinaries rele 
adminiſtration. ſee tit, Ordinary. 
Good,of the right of a. Copy-hold. fee tie: 


-hold. £kN 
Where a defeaſance ſhall availas a deed of 
| releaſe mg 6 _—_ — aQion,or nor.ſce tit; 
Of all quarrels, what is releaſed, what not. | Circuit of ation, efeaſance. | 

« : g wk Where releaſe of the, anceſtor collat 
bars. ſee tit, Warranty,Enfant,&c. 

Where a releaſe by the head of 2 corpors- 
tion ſolely, bars the ſucceſſor and the whole 
corporation for ever, or not. ſee tit, Corpora- 


6 3- b. Jo 2:-P. 7. 28, 


,0F not. b.$.2.28.twice. 


debt nguiſhed and releaſed, 
becauſe the obligee makes rhe obligor his exe- 
cutor, and contr, or nor. b.8.136, 137. ſee tit, 
Executor the like, and Extioguifhmenr. 

_ Wheredebt is extinguiſhed and releaſed by 
intermarriage betwixt the 0bligor 
b.8.136,237. (ce tit. Extipgui 


and obligee, 
t,and Baron 


Where rdeaſc 6f one executor bars all, ſve 


Where by releaſe of the Lord Paramoum 
to the tenamt paravail, the meſnalry is EXtin- 


guithed. fee tit.Confirmation, and Excinguilh- 
ments 
| Where releaſe of one Joymtenanr or tenane 
1n comoen, bars his companion.ſce Joyntenants. 
Where releaſe ſhall be void,and avoidcd be- 
a of gp yon > nemg _ 
Whexe xe or acquiaance bein ® 
_ A, ſee cir. Aunuity. 
v JEFE ONE JO 
and afcer 45 cy 
held recharged after the death of the lefſes, 


g#ancs a rent-charge, 


it ſhall be 


{ce tit.Charge,and Joyncenenr. . 

Where the Kings Charter of pardon of ali 
debts, extinguiſhes as well joyac as debts 
ſeyeral. ſee rit,Charter. 

Where releaſe of 8 woman Covert is ner 
good for any thing in her owy righr, nor as ſhe 
15 EXECutTiX, fee tir. Barov, and Feme, and Ac- 
quittance. | 


Where a releaſe by an infant is good, or not, 
ſee tit. Acquittance,and Enfant. 

Where a deed or releaſe bearing date after 
the delivery of 1r,is good-fee rir.Decds. 

Where a deed of releaſe is good , nowwith- 
ſtanding miſnaming,&e, ſec tit. Grants, Deeds, 
Miſt g, and Recital, 

Where the Kings $enant may relealc, &c. 
withour licence. ſee tit, Licence. 

Where releaſe of one nor executor ſhall ex- 
tinguiſh the aRion or debt of another, who is 
eXccutox, ſee tix. Baron and Feme, and Acquir- 


Where the plainiff in ation may releaſe 
gent of the gp, 


ſhall be of the 


, KG 


by an Admi- 


afe bars not the 


Belicf 


The Table. 


—_— 


Belief. :; ; 
What ſum of mony ſhall be paid for relief, 
for land held by Knight ſervice, by Socage te- 
nure, and Grand ſerjeanty. b.7.33,34-b-9-124- 
What ſum of mony thall be paid for relict 
of a Knight,Baroo,Earl,or Duke.b.7-33,34- 
Where debt lies, and ſhall be maintained for 
relief, and by and againſt whom. Þ.4-45-be3.66. 
ſee tir. Debt. EL 
Where Relicf ſhall be for difcent of a re- 
mainder, and when. ſee rjr. Ward. 
Where relief {hall be paid by rhe heir, who 
is in, and comes to the land by his own pur- 


chaſe. ſee tit. Ward,and Colluſion,, + {and 


Where relief ſhall be paid by the heir in 
tail, afrer diſcontinuance of the rail, ſee tir. 
Ward. Ms 

VVhere the King ſhall have relief upon pri-! 
mer ſeiſin,&c and how.ſce tir.Prerogative, and: 
Livery. | 

VYhere acceptance 'of rent or ſervices by 
the Lord from the feoffee or heirs, bars to have 
relief. ſee tir. Acceptance. | 

VVhere acceptance of relief bars the Lord 
to have forfcit of marriage. ſee tit. of Marri- 
age. ſee tir. Acceptance. : 

VVhere relief is nor raken within the ſta- 
ture of Marlb. of feoff. by collufion. ſee tir. 
Collufion, and Starures,Marlb.c.6. 

VVhere relief is due, and to be paid by the 
Statures 32 and 34 H. 8. (cc tit, Statutes, and 

ard. 


Remainder, and Reverflon. _ 
Where a remainder is good upon condition 
or contingency, and where it paties preſently 
by the livery; whete not till the condition be 
performed, or the contingency happen. b. 1.84, 
$5-99-130 133-137-1441 $55155-b-3+25.MWICE, 


of a reverſion, or remainder, is not good, and 
where the grant of a reverſion is not good. 
b.2.61.67.91. b.3.4,5-84-b.4.66. b.$-2.P-124- 
ſee tit.Grants, Name,and Miſnaming. 

Where a remainder in fee, or tail, upon ano- 
ther particular eſtare to the ſame perſon , 15 
good, and when it ſhall be ſaid executed. b. I- 


Where remainder in fee cannor be upon anc.” 
cher eſtate in fee, ſee tit. Eſtates. 

Where warranty ſhall be becauſe of a rever- 
ſion,and voucher for it. ſee tit. Counterplea of 
Warranty. : 

Where relief ſhall be paid fot diſcent of a 
| remainder,and when. (ce tit.Relief. 
Deviſe in remainder, where good , and ro 


76.95-104-128.130:41-43-49-b.2.1 7-60,61.92., 
b.3-5.b.$.2-p.1 3+40» b.6.72. b.8.74,75-90- b.9. 
132-134+ b.10.$2.twice. b.11.80,81. ſcetit.| 


whom, and when it ſhall take effeR, ſee tir. 


|, Where after recove 


Ettates, and Mortdanceſt. 

Where a remainder limited to himſelf ſhall 
be good, or not. b.+.127. ſee tir. Reſervation, 
and Fines, _ 

Where he in remainder or reverſion may 
falſifie a recovery had againſt the cenant for 
hfe. ſee tir. Falſ. of recovery. b.1.16,62.b.3-61- 
b.6.8.b.10.39.44,4 5: ſee rit.Falf.of recovery. 
had, or re-entry by 
the leſſee for life, or &c. after feoffment made 
by him in reverſion, the reverſion and the re- 
matn. in the feoffee. b.2.5 6.68. b. 5. 2.p.113:b.6. 
| Feoffman 


| 59, 70. ſee tit. Artornment , and 


twice. 

Where'a remainder for years afcetan eftate 
for life, {or &c. . to the ſame perſon, ſhall be 
good. b. 1.20. ſee tit, Eftates. jo 
Where a remainder ſhall be void for def. of 


tit.Capacity. 

Where a grant, feaſe, or &c: made by him in 
reverſion or remainder, is good , and whin ir 
ſhal begin,and how,and where not.b.1.62.127, 
I28.154z4155. be2.35,52-55.91-b.3-7,8.81.84, 
85-þ-4-$3- b.5-2.P 2.7.81-94-123, 124. b.6.35, 
36.h-10.85.106.b.8:5073.93, 94. b.11-98. ſee 
tit.Grant, Leaſes,and Charge. 


capacity in the perſon ro whom,f&c. b. 2.5 14 ſee 


Where a relcaſe to him in reyerſ.or remaind, 
1s good.ſce tit. Releaſe. | | 
here recovery in value by tenant for life, 
or cenantin tail, ſhall go rohim in teverſion or 
remainder, and veſt an eftace in them. ſec tit. 
Recovery im value. | BEER 
VYhere- a feoffment hy him jn reverſion or 
remainder is good, or not. fee tit. Feoffnients. 
VVhereaſſiſc lies for him in reverſion, rn 
| che ouring of his lefſee for years. ſecit.Alliſe, 
VVhere,and when artainr lics for hirh in the 
reverſion, ſee Atraint. OR" 
' VVhere, and when a writ of ertor lies fot 
him in reverſion of remainder. ſee tit. Error. 
VYhere grantee or affigrice of a reverſion 
ponents condition broken, ſeetit.Con- 
dition. 2, PA 


| 
| 


q 
1 


ce, where the 


"7 U 


| VVhere eſplces ſhall be alled 
nee only, or in:the tenant for 
remainder is limited over in fee 
ſee rit. bo r_ | 
| VVYhere 
for life, 


.. 


ufurparion made upon. the 


2-4 
þ OW"; 
renant 


Where the Kings grant by the name of -a 


reverſion is good , and where his reverſion 


68.26, b.7-10. b.g.74-b.10-85,86. ſecrir. 
66-6636 27-50 7 p paſſes by another name as Jand, or &c. b. 1, 4%. 


Condition twice. 


for life, years; or & 
kin ip roverſom 


VVhere a rerpeinder ſhall be good without 
a particular eſtare precedent; and though that 
be void in law, or otherwiſe defeated and 
gone, and when the remainder ſhall begin. h.1. 
301-135-154 b-2.51,52-b.3-20.b.8.75.b-9-20. 

Where a remainder in fee,or &c. dependant 
and limited upon an eſtare for years,or at will, 
precedent, is good, or not.b.1.130-135-b-3-29. 
b.$-2.P-94-b-8. 75+ ſce tit.Condition,and Abey- 
ance. 


Where a remainder not taking effe&, nor; 
executed in due time, is void,and what is good 
and due time to execute it, what not. þ. I. 66. | 
127,128,129,130-134,135- 138. 154» b.2.51.; 
b.3-20,21.b.8.79-b.10.85, 86. 

Where a remainder 15-void becauſe repug- 
nant to the eſtarc particular, and what is a re-' 

- mainder repugnant, what not. b.1. 84, 85,86. 
b.10.86,87. 

Where a remainder of rent newly created 
out of land, is good. b. 2.70.76.78. 

Where an eſtate limited by name of a re- 
maindcr, be taken as a reverſion. b.1.54. 
61.78.83.95.120.175-be-2-10.$0.91-b.3.25.51. 
83.b.6.17,18.b.10.78.95- | 

|  Whete aremainder ſhall be of a chattel, fc. 
b.4-66,b.8.95,96. b.10.47-52.87, ſce tit.Chat- 
tels. 

Where 2 remainder limited to the right 
heirs, right keirs of the body, or iſſue in his 
mothers belly, or to a perſon not in being, nor 
known at the time,$c. ſhall be good ; and they 
thall rake 0; PPE Pf 6/5 
104-130.134,135-b.2.51-91-b.3-61. b.s.2.p.8. 
nts Is Ge teCopaciey ao Enfant. _ 

Where a remainder limited to the right 

' heirs, veſts in the parry himſelf, and nor 1n the 
heir as purchaſor. and where contr.þ. 1.83.120. 
b.2.50.61.91. b.g.129.131.b.10.51.78,79. {ce 
tic. Capacity. | 

Where a remainder granted by the name of 
a reverſion, of contr.thall be good, and paſs; or 
not. b.g.2.p.10.124. | | | 

Where a remainder 1 limited to L. S. there 
being two of the name, which of chem ſhall 
have ir. b.g.2.-p.68 | ; 

Where a grant of a fec-fimple by the name 


$1-b.4.35. b.6.55,56.b.8.45.59.167; b.10.62. 
ſee tit.Grant of he Ki . 4 MY : 
— Where a remainder limited to the Son, yeſts 
1n the baſtard as the reputed $on, or not. þ. 6. 
65.ſce wg gr Ar ho 1 vo Reput. 

Where the a&of the particular tenant of a 


whar a@t or means, what nor. b.1.15.38.62,63. 
66,67.120,121.127.130-134,135,136.b.2.52. 
beg. $,6-b.g. 20.94h48-42.b8-75.95,96-145. 
b.10-43+44-47-$2. ſee above,Chat 
gency,and Condition. 

Where,and by what a& and means the Kings 
reverſion or remainder may be deveſted and 
diſcontinued. þ.1.16.96.b-2.53-b.6.8. fee tir.Diſ. 
conrinuance,and Statutes 34 H.8.c.20. 

Where a remainder of an eſtare liniſted to 
take effe intime futurezas in abeyatice.fee tir. 
Abeyance. 

Where he in reverſion or remainder ſhall 
hold charged upon the tenant for lifes grant 
after his ſurrender. ſee tit.Charge. 

Where,and when the heir of him in remain- 
der ſhall be iv ward, ſee rir. Ward. 

Where feoffment of the tenant in remain- 
der by himſelf, or joyntly with the parricular 
renancfor life, is a forfeiture;or nort.ſce tit. For 
feiture,and Expoſition. 

| Where, and what ſhall be diſcontinuance of 
an eſtate tail in reverſion or remainder. ſee tir. 
Diſconrih. | " 

Where the rent paſſes by grant of the re- 
verſion. ſce tir. Grant. Fe: 

Where he in reverſion or remainder ſhall be 
received upon def. or &c, of the renant for 
life, or &c. ſee rit.Reſceir. ; 

' Where tenantin tail, the remainder to his 
right heirs, may grant the fee-fimple tro anio- 
ther. ſce tir.Grant, 


rels, Contin- 


the tenant in rail. ſee tir.Grant. 

Where waſt lies, and ſhall be maintained by 
him in remainder, or by tenant in tail or fee; 
upon a leaſe made by then for their own lives. 
lee rir.Waſt. 


ſtranger deftroys a remainder for ever, and 


Where the donor may grant the reverſion of 


Of Formiedon in remainder and reverter, 
and Counts and bars in themuſce tit. Formedon. 


VVhere writ 


Lfacsas. 


leaſe of a reverſion, ſhal} be 


atid when it 
ſhall begio; ſee tir. Reſervarion,and Grant. - * 


 VVhere livery ſhall be ſued 
a reverſion diſcended ro him, 
Liv 
V 


the heir for 
When. ſee tits 
and Prerogative. FOE 
here he in reyerfioh or remainder of an - 
uſe, ſhall have a $ub pena againſt the feoffees to 
RISER 
| VVhere aid ſhall be granted to the tenant 
forlife, or &c. of him in reverſion, orreimain- . 
der. ſeerir. Aid. 
Certain rules and principles to be obſerved, 
for rhe creation and « eſſence of ' remainders., 
b.1.66.1293 t30-134-138.b.2-$1b-3.20- = 


: ' " Memitter., = 
' VVhere iflue in rail ſhall be remirred ſt 
an a& of Parliament, or not. b.2.46.48. b.7.9 
lee tir. Parliamenr. 
\_ VVhere remitrer ſhall nor be td the iſſue in_. 
tail, or wife, becauſe of colluſion. b.3.78-b. 5.2, 
p.80.b.8. 133: ſee jit. Falſ.of recom CG. | 
fion,and Dower 


VVherea man ſhall be remitted by a deviſe 
made to him,or not.b.3-25. | 
VVhere remitrer ſhall not be to the acceſſo- 
ry, or part append. before the principal be re+ 
continued, v4 LIESES SW ? 

VVhere remitrer ſhall be againſt a claim be+ 
low, or no. b.3.26. {ce rit.Cont.claim. Ws 

VVhere iſlue in tail ſhall be rewitted by diſ- 
cent againſt a fine levied. by his anceſtor, or 
nor. ſee tit.Entry congeable. ; 

V Vhere ifſue in tail ſhail be remitted againſt, 
recovery made agaipft his anceſtar , or not. 
ſee tir, Ball of recovery, Entry congeable, Tt- 
te, and Aſſurance. 


V Yhere 


The Table 


Where remitter js to a wornan, though ſhe 
takes an eſtate by feoffmentr, or &c. and that 
becauſe of Coverture-ſee tir, Baron and Feme. 

. Where entty or claim of the husband veſts 
an eſtate in the wife, and remirs her, or not. 
ſee tit. Baron and Feme. 

Where a'man {hall be remitted, though he 
takes aa eſtare by feoffment, &c. and that be- 
cauſe of nonage. b.q 50. | 

Maxims touching remitters. b.3.26.b. 6.58. 


* Removing, and Remanving. 

How a ſtature Merchant or Staple ſhall be 

removed, and what certificate ef 1t is good, 
what not. b.3.67.b.7.38. ſce tit.Recogniſance. 
— Whetea record ſhall be removed and certi- 
fied into another Court, without writ or pro- 
ces, viz. by the hands of a Juſtice or other. 
b.1.157.b,8.23.b.9.99. ſee tit.Record. 

Where a record removed by Certiorars ſhall 
not be (aid removed, becauſe of default in the 
writ of Certiorari,&c. b.g.118. ſee tit.Record. 

' Where the intire record or original, and all 
the proces. ſhall be removed, and where the 
Juſtices will hold plea upon parcel of a record, 
or not.b.11.39.41. (ce tit. Record, Error, and 
Moniſt.of deeds. 

Wheretherecord: it ſelf ſhall nor be remo- 
ved, bur the tenor and tranſcript of it, where 
the Juſtices will hold:plea upon the tenor, or 
upon the Yor of the tenor of a. record.b. $.2- 

39-43- 53+ ſeetir, Record, .Exemplification, 
NOR Needs 3 Ou 
. __ Where a record ſhall be removed out of 

the Chancery to the Kings Bench, to try the 


iſſue JoJped there, and after,remanded. b.g.99. 


ſce rit. ET SS LIE UE os 
\._ Where a record ſhall. be remanded after 
judgment reverted or affirmed, upon a writ of 
error to award cxecution,or not. b.1.1t.40. fee 
tit-Error. | 
' Where a cauſc retpoved by Corpus cum cauſa 
ſhall be remanded, and Procedendo awarded. ſee 
ut. Corpus cum cauſa. wy 
£ : Kents. | 

Derivation of the word redditus. b.10.128. 

- Where rent-ſhall enſue _the- narure of the 

land,out of which, &c. b.1.100. b.3.22. b.g.2. 
p:8. ſce cir. Partition. | 
_ Where a grant to diſtrain for ren, is a good 
grant &f rent,and what words are ſufficient ro 
make a granc of a rent charge. ſee. tir. Charge. 

Where by grant of a reverfion the reat and 
ſervices pals. ſee tit.Granr. * 

Where grant of rent onr of a reverfion, or 
other thing not manurableis good, and when it 
ſhall begin.ſcetir Grant,and Reſervar. 

Where a rent granted to begin in the time 
future, 15 good, or nat. ſee tir.Grants.. 

Where a joynt grant of rent. becomes ſeve- 
ral by conſtruttion of law. ſee tit. Grants, and 
Reſervation, -. : 2 

Reſerved upon a leaſe of land in ſeveral 
Counties, how it ſhall iſſue and be conftrued. 
ſee tit. Reſervation, Feoffments,and Relation. 

Where a rent referved upon a leaſe made by 
one Joyn-renant, ſhall not go to his companion. 
ſee tir. Joyn-renants. Res EE: =4 

Where rent reſerved upon a leaſe for years, 
made by tenant for life, who after ſurrenders to 
. theleſlor, ſhall nor go to the lefdor. ſee tir. Sur- 
render, and Reſervation. 

Huw the plaint in Afſ.ſhall be tmade of. rent, 
and where the words (with the appurtenances) 
ſhall be put into the plaint, or not.. ſee tit. 
Plaint, | s 

Where, and how rents may be parcel of a 
Mannor, Cafile, or &c. fee tit. A l 

Where, and how rents ſhall be apportioned, 
or nor. {ce tit. Apportiopment,and Extinguiſh- 
ment. - : t 

Where in AſT. of rent, all the land-tenants 
muft be named. ſee tit. Affiſe. 

Where a man vouches of land diſcharged 
of rent, where rent is demand. and what is a 
good counterplea tothe voucher, whar nor. ſee 
vt, Counterplca of youcher. 


' Wherea deviſe of rent is good, or not. fee 
tit.Deviſe. 

| What ſhall be poſſeſſion and ſeifin of rent 
to makethe ſiſter heir, what not. ſee tit. Diſ- 
cent. 

Where, and whar ſhall be diſcontisuance of 
rent. ſee tit.Diſcontin. 

Where the plaintiff in affiſe of rent; muſt 
make title in the plainr, or nor. ſee tir. Plaint, 

Where title to rent by preſcription is good, 
and how, ſee tit.Preſcripr. 

Where reentry ſhall not be before demand 
made of rent reſerved upon a leaſe for years, 
or &c. and how the demand ſhall be made, 
and what is good,where, and what nor. fee tir. 
Demands, and Conditions twice. : 

: Where rents ſhall be extinguiſhed by unity 
of poſſeſſion of the land, our of which! &c. 
or not. ſee tit.Extinguiſhment. 

Where releaſe of right in land extinguithes 
renr.ſce tic. Releaſes. 

Where a releaſe extinguiſhes right, rent, or 
&c. for a certain time, or nor. ſec rit. Releaſes, 
and Condition, the like. : 

Where a rent -granted ſhall have continu- 
ance after the eſtate, out of which, &c. is de- 
termined. ſee tit. Graut,Confirmation, and Ex- 
unguihment. 

Where he that has rent iffuing out of land, 


of the land. ſee tir. Fal{.of recovery. 

Where a fine ſhall be levied of a rent, and 
where with aclauſe of diſtreſs, or not. ſee tit. 
Fines of lands. ret 
' Where, and what js ſufficient ſeifin of 'rent 
to, have anaſliſe, or tomakeavowry, whatnot. 

cir.Scifin, e ; - ® him : ALES . 
. "Where, . upon recovery | by him an' ancien 
right, the rent paid ſhall be recouped in dama- 
ges. ſee Recopper. 

How a man ſhall be put in poſſeſſion and 
ſeifin of a rent recovered, and how execution 
ſhall be ſued by the Sheriff. ſee tit. Execution. 

. Where in Ceſſavit , render thall- be of the 
arrearages of rent, and. when, and by whom. 
fee rit, Argearages. | / 

Where debr lies for arrearages of rent, and 
by and againſt whom. ſee tit. Arrearages, and 
Aſſignee, and ftat.32 H 8.37. : 

Where the Lord need not change his avow- 
ry upon the feoffee, without tender of the ar- 
rearages of rent. ſee rit. Avowry. 

Where acquitrance, or releaſe for rent due 
the laſt feaſt or day of payment, excludes from 
the arrears of other days, or not. . {ce tit, Ar- 
CEATAges. - 542 
Where acceptance of .zent bars a man, Bec, of 
the land. ſee tit. Acceptance. 

' Whererents ſhall be extinguiſhed by unity 
of poſſeſſion of the land, out'of which, &c. 
* where in ſuſpence, and where they ſhal} be re- 
vived;ſee tit. Extinguiſhment, Suſpence, and 
Reviving. | 


Where a remainder may be of a rent new- 


| ly created. ſee tit. Remainder, | 


Where a rent granted upon condition. or 
contingency to ceaſe, is good, and it ſhall ceaſe 
for a certain rime. ſee tit. Condi: ion. 

Where a man ſhall be tenant by  courteſie of 
rent, and what is ſufficient ſcifin and poſſeſſion 
ro. make him renant by the courtefie, what nor. 
ſee tir. Courreſze. - 

What a@ is a difſcifin of rent, &c. - (ce tit. 
Difleifin. ' $5 OR 

Where ſeifin of rent js ſeiſin of other ſer- 
vices,and contr.and of which, ſee tit. Sctfin. 

Where rent granted upon partition. 1n al- 
lowance of ſurpluſage,is good,and how ir ſhall 
be conſtrued. ſee tit. Partition, and above. _ 

VVhere joynrt-reſervation of rent, &c. ſhall 
become ſeveral by a& of the parties, or of law, 
ſee tit.Reſeryation. 

VVhere a rent reſerved, upon a leafe .for 
years,&c. ſhall-be extinguiſhed by feoffmenr of 
him in reverſion, or not. ſee tit. Eztioguiſh- 


[ment. | 


ſhall falſifie a recovery had againſt the tenant] 


ment, Debt, Reycrſion,Attorpment, and Feoft- | 


VVhere a rent reſerved , ſhall be ext 
guiſhed by a fie levied of land B.2.74,q% 15 
7718. 

V Vhere rent ſhall be rent-ſec for one time 
and rent-charge for another, or for one peiſon. 
and not to another. b.7.24. , 

How a grant of rent by two tenants in com. 
mon ſhalt be taken, and conftried. b.g.2, »,- 
ſee tit.Grants, and Expoſition. 

VVhere teſetvatioh of rent upon a bargain 
and fale inrolled, is good. ſee tit.Reſervation, 

Of avowry for rents, and the whole matter 
concerning it. ſee tit. Avowry. 

Of reſervations of rents,and thewhole mat» 
rer concerning them. fee tir.Reſervations. 
. Of rents, and arrearages of them by ſtatute, 
32 H.8.c.37. ſee tit.Starutes,and Arrearages, 

Where a fine ſhall be levied of a rent, and 
where with a clauſe of diſtreſs; and where 
without it. ſee tit. Fines. 

Of rent-ſec,and what remedy for jr. b.6.58, 
þ.7.24.29. ſee tit. Diſleifin, and above. h:8. 118. 


b.g.2-P 56. 
epeals. 

Where one ſtatute repeals another by gene. 
ral words, and intendment of the law, without 
expreſs words of repeal. b.1.25. b.2.46; b.3, 
87,88. b. 5.5. b.6.20.76.b.8.128.137. h.to.138. 
b.11.59,60,61,62,63,64. ſee tit.Par\tamenr. 

Where the King by- his Proclamation may 
repcala ſtatute. b. 5. 2: p«114- ſee tit. Procla- 
marſon. | 

Where Scire fatias ſhall be ſued for the King 
againſt his Patentce,to repeal his ſtatute,or not; 
bur he may enter or ſciſe without proces. þ.8. 

14-22,23+-29. ſee tit. Entry congeable, and 
Reſciſer. b.1-160.b.3.78.b.4:56,97,58.61. 

. Where the Kings lerrers Patents ſhall be re- 
> 0pm of collufion.b.3.98. fee tit.Col- 
lufion. 7 

Where the King by his prerogative may re- 
peal his preſencation to a Church. þ.6.25.ſee tit. 
Prerogative. : 

Where, and what Franchiſes, and Liberties, 
and Letters parents concerning them ſhall be 
repealed and reſumed by a& of Parkament, ſce 
rit.Reſumption. + / 

Where adminiſtration once commirred by 
rhe Ordinary, ſhall be revoked and repealed, 
&c. ſec tit. pi nn nn | 

epleading- | ; 

Where repleading” ſhall be upon an inſuffici- 
ent bar, or nor. b.8.120.133-b.9.110. 

Where reptcading ſhall be upon an inſufti- 
cient replication or title, or not. þ.8, 220.13 


b.g. Ho. | ; 
Where repleading ſhall be upon an inſufft- 
cient rejoynder, or nor. b.8.120.133- 

Where repleading ſhall not be upon demur. 
in law.b.z.52.thrice.b.8.3 5. : : 

VVhere replead. ſhaſl be after verdi& for 
iſſue misjoyned,and where for other cauſes, be- 
fore the ſtatute 32 H.8.c-30. b. 8. $2. b-4.6> 
b.11.6.and below. 

Where repleading ſhall nor be, becauſe the 
plea that was naught, is made good by the re- 
plicat.rejoynd. or demurrer of the other party. 
b.7.25.b.8.120.133-b-9.37.ſee Pleas. ; 

- Where repleading ſhall not be after verdid, 
becauſe the verdi& has . made the plea that 
was naught and a jeofail, good. b. $.2.p.34Þ-8 
120.133. ſce tit.Pleas. —_ 

Where replead. ſhall be after verdiQ, fince 
the ſtat.32 H.8.c.30.&c. and 18 Eliz; C-14+ and 
for what cauſes, where,and for what not. b.5.2. 


4 $+36,37-41, 42,43-45- b.8.162, 163. b.11- 
748» 


Where repleading fhall be anew upon Re- 
attachment or Reſummons, . after the Kings de- 
miſe, or nor. b.9.25-39,31. ſee tit. Reattachim 
and Reſummons,and flat: 1 E.6.c.7. 

- Beplevy. 

Count in replevy. b.1.67. 

Bar in replevy, and whar is good, b.1.67-b.5- 
2. P: 76. : 

Where ancient demean is a good plea 11 Fe 
plevie, or not. b. 5.2-p.102.ſee tit, Anc, demeat> 


Where 
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Where render of amends is a good plea in 
replevy, and what tender is good, whar not. 
b.5-2-p.76.b.8.147.ſee tir. Tender. 

V Vhar iſſue ſhall be raken in replevy. ſee tit. 
iues joyned,and Avowry. 

Where out of his fee, is a good plea in re- 
plevy and avowry. fee tit, Hors ſon fee. 

Where replevy abates, becauſe the plaintiff 
has another wric hanging, ſee tic, V Vrit. 

Where aid ſhall be granted in replevy to 
the plaintiff or def. after iſſue, and where be- 
fore. ſee tit. Aid. 

Where joyning in aid ſhall he in replevy of 
the mean, to the tenant of leſſor, to the leilee. 
ſee tir. Joyning in Aid. 

Verdi in replevy, and what is good, what 
not. b.1.64.b.2.56. 

Where a Foreſt or Franchiſe ſciſed into the 
Kings hands ſhall be replevied, and hovw.ſee tit, 
Nno warranto. 

Beplication, and ec. 

Formof Replication or rejoynder,and when 
diſiciſin ſhall be alledged in pleading, or tra- 
yerſed,or nor.b 5 2.P.74- 

Form of replication or rejoynder,where the 
plaintiff or. def. conveys by feoffment, and 
where It ſhall be trayerſcd, b.6. 24-b.2. 28. 

Form of replication in debt againſt execu- 
tors, of adminiſtrators, and what is good; what 
not. b6.47.b.9.108,109.132 

Form of replication in debt againſt the heir 
upon plea in bar, nothing by diſcent, and what 
1s good, what not. h. 5. a 50.b.6.46. | 

Form of replication in a 2. Impedit, where 
the def, makes title to a Church as append.and 
where.the appendancy ſhall be traverſed. ſee tit. 
Iſſues joyned. 

_ Formof replication in treſpaſs when regreſs 
1s alledged, . and where the plaintiff ought to 
ſhew regreſs to puniſh the mean creſpaſls,or not. 
ſee tir, Treſpaſs. 

Where of his own wrong , without ſuch 
cauſe, without anſwer to the ſpecial matter al- 
ledged, thall be a good replication, or not. ſee 
rit. Iſſues joyned. 

VVhart replication is good where ancient de- 
mean is pleaded. ſce tit. Ancient demean. 

_ Where the plaintiff ſhall abate his writ by 
his replication,and own ſhewing. ſee tit.VVrirt. 
VVhat is a good replication where the def. 
juſtifies in another place, than the plaintiff 
ſuppoſed. ſee tir. Bar. EY 
Where a plea in barnot good, ſhall be made 
ood by the plaintiff his replication, or nor. 
ce tit.Plea.. 
Where the verdi& makes a replication or 
rcjonder naught, good.fce tit.Pleas. 
VVhat is a good replication in ation of 
waft, what nor. ſee tit. V Vaſt. 
Where replication is not good without al- 
ledging the year, day, and place, &c. ſeetit. 
Pleadings, and Iſſue joyned. 
The form of replication or rejoynder,where 
the pleading is in the affirmative. ſee tir, Plead- 
Ng. 
VVhere, andin what aRions the plaintiff in 
his replication may convey title to himſelf by 
2 Que eſtate, without ſhewing how. ſee tit. Que 
eftate. 

p VVhere replication in the affirmative, with- 
out traverſing the bar, is good,and traverſe ſhall 
be taken to it becauſe of trial. ſeetit. Iſſues 
joyned. | 

Where, and what is a good. replication to 
maintain a writ againſt joyntenancy,non-tenure, 
or,&c. ſee tit. Maintenance of writ. 

Form of replication, when a thing is alledged 
in bar ro be done beyond Sea. ſte tit. Enqueſt, 
and Iſſues joyned. | - 

The manner and form of replication by the 
Kings atrorny, upon informations. ſee tit, In- 
formations . 

Replication againſt miſnaming a perſon,town, 
or place to maintain a writ, and what is good, 
what nor. ſce tit. Maint. of writ,and Trial. 

Where replication to maintain a wrir ſhall 
be good, knows by the one name or the other, 


againſt miſnaming pleaded. ſee tit. Maintenance 
of .writ. | 

Of replication and rejoynders. fee rwo no- 
table preſidents, long and intricate. b.1.7 173+ 
LO7.110. 

Certain rules for replication , upon which 
they ought to be certain. b.5.2.p.121.b.8.57+ 
Of reburter jn pleadings. ſee tir. Rebutter. 
Replication with traverſe to a mean con- 
v2yance, where good. ſee Iſſues joyned. 

Beparations, | 
Where aAion of the caſe lies for not re- 
pairing banks, or making cloſures in def. of 
which the plaintiff is damnified.b. 10,139,140. 
ſee tit. Aﬀtion of the caſe, .' 
- How a cundition or covenant to repair 
houſes, and leave them in as good plight as he 
received them, ſhall be performed, and what 
ſhall be performance, what nor. b.1.983 .b. 5.2. 
P-21.b.7. 15. ſee tit.Condition,and Covenant. 
Of inditements and preſentments for not 
repairing Bridges, or High-ways, or ſcowring 
dirches, &c. where they ſhall be traverſed, 
where nor, b.8. 46,47. b-9.112,113. ſee tit.Bar, 
and Indi&ments. 
Preſcriptions to make reparations , ſcowr 


do them by. preſcription. ſee tit. Bar, and In- 
ditments, 
Where, and who are bound to repair banks, 
ſcowr ditches, &c. by reaſon of tenure ,. who 
not. ſee tit. Bar, RIbements above, and Sew- 
ErS.. 
| Where Commiſſions ſhall be awarded to 
inquire of decay of Caſtles, rowns, houſes, or 
&c..and whoought to repair them.ſee tir. Com- 
mrfſions, | | | | 
Where cuttitig of wood for reparations , 
bars and juſtifies in at! ation of waſt. ſee tit. 
VVaſt. | 
Where the leſſee ſhall be diſcharged of waſt, 
for reparations made after and within that time. 
ſee tit. V Vaſt, | WI 
Where conſultation ſhall be granted upon 
2 ſuit in Court-chriſtian, for reparation of a 
Church, ſee tit. Conſultarion, 
Where a by-law touching reparations of a 
Church,and contribution to it, ſhall be good. | 
ſee tit. By-laws, and Conſultation. | | 
_ Of commiſſion of Sewers, and their autho- 
rity in raxations, rouching repair of banks,f&c. 
ſee — pes | £ 
epugnant, and Kepugnanty. 
Condition repugnant, what void.b.1.84,8 $. 
137-177. bg 2-p.56. b.6.40,41.58. b.7.38,39. 
b.9.128. b.10.36,to 43. beI1.79. 86. ſee tit. 
Conditions, . 
* Where the Habendun in deeds is void, be- 
cauſe repugnant, 'and what ſhall be ſaid repug- 
nant,» hat not. b.2.23.52.55. b.g.2.P+94+ bb. 
36.b.8.55.93-154.b.9.47. ſce rit.Deeds. + 
Where a plea 1s naught becaufe of contra- 
nw and repugnancy. b.10.89. ſee tit. Plead- 
I 


__—— 


| 


Where a reixiainder is void becauſe repug- 
nant to the particular eſtate ; atd what is a re- 
mainder repugnant,what nor.ſce tit. Reinainder. 
Where exceptions in deeds,or ats of Parlia- 
ment are void, becauſe repugnant, &c. atid what 
1s ſaid repugoant. ſee tit. Exception. 
Where a reſervatien is void becauſe repug- 
ranr,and what ſhall be ſaid repugnant, what nor. 
ſce tit. Reſervations. WE, 
A RKeputation. | 

VVhart. b.4.106,107-b.6.53.66,679. 
- VVhar time is ſufficient ro make reputation, 
b.6 5,66. 

Where addition by reputation is good. b.6. 
68.ſee tir.Stat.1 H, s.there. 

Where the Kings grant 15 good, becauſe of 
reputation.b,6 66. 1; __ 

Where a mannor may be by teputation. b.6. 

Where Chantries; Colledges, 8&c. by reputa- 


Where, and who ſhall be ſaid Barons and 
Baroneſles, &c. or other name of dignity by 
reputation.b.6.53.b.8.16,19. | 
Where Son is a ſufficient name of. reputa- 
tion to make a baſtard take an cſiace in lands, 
or &c. by purchaſe, or not. b 6.65. 67, ſeetit, 
Baſtardy. Eo | 
Where a baſtard is not a child intended by 
reputation to be withja the tat. 32 H.8. cx. 
of wills, ſee tit.Baſtardy, and Starutes., 

Where exception or reſervation. ſhall be 
good, becauſe of reputation. b.6,55,67. 
equtieft, 
V Vhere re-entry for a condition broken, is 
nor lawful, without demand .firſt of the renc 
reſerved, and what demand ſhall be, good and 
ſufficient, what nor. b.1. 139. b,2-31. b.4.72,73- 
b.$.2.:P-56.113,114- b.7.28. b.10.12g9. ſfeerit. 
Demand. Ss A ; 
VVhere conditions upon eſtares , are not to 
be performed without requeſt. .b. 2. 3. 79. 82, 
b 5.2.P.19,20.129. b.6.30,31. b.8.82.92. ' 
VVhere he that finds goods , and delivers 
them not to the owner upon requeſt, ſhall be 


ſee rit. Aion of the caſe. 


dirches, or &c. and where men are bound to| Where upon tender of amends for damage 


done by beaſts, and requeſt to have his beaſts 
delivered; the owner ſhall recover damages for 
deraining after. b 8.147, ſee tit.Replevy. 
Where the Sheriff ro do cxecuiion , may 
enter the houſe of another after he has re-. 
queſted, nor before. b. 5.2. p.91. ſee tir.Officers. 
Where the tenant paravail ought to requeſt 
the meſne to acquit him, before he has the 
writ of meſnc. þ. 9. 21, 22+ 110, 11. fee tit. 
Meſne, | + 
' Where the Biſhop is bound to admit a Clerk 
preſented to him, upon requeſt made. ſee tirs 
Nuare non adniſit, and Rec. AN I6et 
Where iſſue ſhall be taken and joyned-upan 
requeſt, ſee tit. Tender, and:Refuſal, 


Veceit. - --. > 
Where reccit lies not in Aſſiſe of novel dif 
ſcifin.b.8.50.b.11.39- - 

Where receit ſhall be granted in the wric of 
Admeafurement of paſture.b.11.39-. - - 

Where the wife ſhall be received upon def- 
of -her husbagd, and when.b. 11.39. ſee tit. ſtats 


merchant, or 8. ſhall be received upon def. or- 
&c. of tenant for life,or &c. to ſave their 'term. 
of recovery. | | 
VVhere receit ſhall be granted to him in-re- 
verſion upon def. of tenant in tail, or not. b. I, 
84-b.3-4-6.b. Cay 7s 1.80. : 
Where receit ſhall be granted ro him 1n re- 
verſion upon def. of renant in tail, afcer poſſi- 
bility of Tue extind. b.10.44. fee tit. Tail af- 
rer, &c. : 
Where he that has but a particular eftate in 
reyerſion ſhall be received, and he-io the rc- 
verſion in fee, where there is a mean eſtate for 
life. þ.19,44445»  nEK | = 
Eb Ortdets ſhall be ap aia's © def, of 
the tenanr for life,and yet has nothing in the 


reverſion.b,1.112. k 
How, and when the detmand. {tall count a- 
gainſt the renant by receir. ſee cit. Count. 
Where tenant by teceit ſhall vouch,and what 
is good counterplea to the youcher, what nor, 
BIS: =: | x 
Where he that prays to be received; ſhall 
ſhew the deed of remainder, and when he 


deeds. Te 

Where a man ſhall be eſtopped ro counter= 
plead the reccir.b.1.112, 

"I Beſcous. - x 

Bar in a writ of Reſcous, and what 1s good, 
b 4-11. 

Where renure ſhall be traverſed in a writ of 
Reſcous. þ.4. 1 1.b. 9.1 2.34-ſee tit. Iſſaes joyned, 


tion, ſhall be taken and conſtrued within the 
ſtacutes 31 H.8.and £ E.6, b.11.13,14. lice tit. 
StatutEes» 


Where ſciſin of ſerviccs are traverſable in a 
writ of Reſcous.ſee tir. Iſſues joyned,and Serſin. 


h A 4 Verdi& 


a'rreſpaſſor from the beginning. b.1o 56,57» _ 


VVhere leſſee for. years, tenant-by ſtatute - 


b. 6. 89. Tee tit. ſtat. Glouc(c.11.there, and Fall. 


ought to ſhew it. b.10.93, 94- ſee tit. Moſt. of = 


EE 
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Verdi& 1n a writ of Reſcous, and what 1s 
gocd, or nor. b.g.12. fee tit. Verdiats at Jarge 
there, 

Where the tenant may make reſcous, where 
the Lord diftrains in his fee, or io the land 
charged tohis diftreſs.b.4.1 i. b.9.22,23» 

Where Reſcous ſha!l! be difſeifin of rent, 
and of what rent. b 4.9. ſee tit.Diſſerſin. 

Where a fine ſhall be made to the King for 
reſcous done. þb.8.5 9. ſee tit. Fine to the King. 

Where a man ſhall be impriſoned for reſ- 
cous, ſee _ ro = King,and aboye. 

eſeiſkng, ſee rit. ſeiſtng. 
Beervations. | 

The word (Salvo) in aftsof Parliament, and 
deeds how to be conſtrued. þ.1.30.36.47- 51, 
$2 b.2.73,74-b.6.5,6.73-76.b. 7.20.39. b $137. 
{ee tit. Exception, 

Where reſervation is good by the words 
(tenendum, reſervandum, faciendum, reddendum, | 
folvendum,) and ſuch like, and how they ſhall 
be taken and conſtrued, b.6.6,7.b.9.131. 

Where reſeryation may be of divers rents, 
and at divers terms,and good. b.3.34- b. 4- 49+ 
120.b.5.2.Þ.54. 

Where Joynrt-reſervation becomes ſeveral by 
aQt of law, or of the parties, or not. b.2.7 5. b. 
4120.Þb.5-2.p.55.79. 

Where retervation of a rent, out of a rever- 
fion or advowſon, or ſuch like, not manurable, 
is good,and when It ſhall be good.b.g.2,p.4-17- 
b.4 53.b.7.23. b.10.59,60, ſee tit. Grants and 
Expofition,and A pportionment. 

Where reſervation of a rent to a ſtranger, is 
good, and wherecontr.b.8.70,71. 

, - Where uponſeveral cſtates made to ſeveral 
men reſerving rent, the rent- ſhall cun upon all 


eſtates, or not. b.10.109. 


Exception of 40 Oaks ro be taken at the 
election of the grantor of a wood, how to be 
confirued. b.g.2.p.25- 

Of rent upon a releaſe of lands in ſeveral 
Countries,how to be conſtrucd.ſce tit.Rents.b.54 
2:P+-7 9+ : 

Where upon leaſe of a Mannot excepting 
parcel, the reſervation of the thing demiſed 
rema1ns parcel of the mannor, or not. ſce tir. 
Mannor. * 

Where reſervation toa ſtranger by the King, 
is good, and where he muſt give the land to be 
held of him. ſee rit. Prerogative,and Tenure. 

What reſervation of the King makes renure 
in chief, what Knight ſervice, and what ſocage. 
ſee Tenurc. 

Where exception or reſervat. is good by re- 
putation. ſee tit.Repurat. F | 

Authority being given to divers to make 
leaſes, how they ought ro make them, and re- 
ſerve rent,$c. upon them, and which are good, 
which nor. ſee tit. Authority, and Leaſes, 

Where entry for a condition broken cannot 
be reſerved co a ſtranger. ſce tit Condirion, 
Where reſervation of a rent upon ſurrender 
of a particular cſiate to him in the reverſion, 
is good, fee tit. Surrencer. : 
Where releaſe of a thing iacident to a Serg- 
niory,which is reſerved, is good, or not. ſee tit. 
Relcaſes, and Append. 

RKeſtgnation. 
Where reſervation of a Benefice Eccleſiaſti- 


cal, may be to the King.b. 3.34.ſce cit.King. 


Abatcs not the writ.b.3.98.(cetir. Collufion. 


" Reſunmmons. 
Form of the writ of Reſummons, and what 
is ſufficient matter to abate ir,what not. þ-9.27» 


- Where the ſpecial reſervarion of the party 
himſelf, deſtroys and cxringuiſhes the general 
intendmenr of the law, or not. b.1,100. b.$.2. 
p-112.b.6.6.b.10.109,108. 1 

Where reſervation of Let of . a thimg 
granted, given, or &c. or of that which orher- 
wiſe paſſes as incident or appendanr, Is good, 
Cr not. þ.4.63.þ.5.2.P-11-12-25. | 


-* Where reſervation of the profits of thar 
which is given, or Us Or not. 
b, $e2« 12. fee t. Exception. : : 


Where reſervation of a lefs eftate than he 
had before 'the conveyance made, is good, or 


not,b.1.127-155:h.2.11.15.b,8.70.ſcc tir.Fines, 
and Remainder. by 


Where the Lord by his confirmation cannot 
reſerve a new rent, new tenure, or more than 
the ancient ſervices. b.g. 142. {cc tit, Confirma- 
rion. 

Where releaſe is yoid becauſe of reſervati- 
On, or not. þ.2,73.b.9.123.ſce tic. Releaſes. 

- Where reſervation of a new rent, or new 
—_—s a reteaſe made, is good, or nor. 
b. 9.123. ſee tit. Releaſes, | 


Where rent may be reſerved ,upan a bargain 
and ſale inroſled. b. 2.54.ſce tit. Inroſmenr. 
Where refervatjon to his heirs, withdut re- 


ferviog to himfelf, is good,;b.2.33.ſce rirHeir. 


Where reſervation, or ex upon 2 re- 
leaſe, is good.b.2.73.ſee rir.Releaſes. © 
Where reſervation of rent upon a Teaſe for 


years,or &c.ſhall go to the heirs, withour reſer- 
vation to them.b 5.2.p.112 
Where arent reſerved by a Joyn-tenagt up- 

bn a leaſe made by hiny,ſhall nor go to his com- 

panion ſurviving. b.1:96. ſce tix. Joyn-renants, 
and Rents, IF 
_ Whererent reſerved upon a leaſe for years, 
wade by tenant for life, after lurrender goes 
not to him in reverſion, b. 1.96.ſee tit; Rents. 


Where, and what manner of ſervices re- | 


ſerved make a tenure, what not. b.6.1.2.ſee tir. 
Tenure. 

Where reſervation in the disjunRive,is good. 
b. 5-2.P.112. fee tit. Demand, Plainr, EleQion, 
and Expoſition. 

Where exception or reſervation is void be- 
cauſe repugnant,aud againſt law. b.1.30.36.4 7. 
$1,52 b.5.2.P.12. | 


by relummons, 
rleadaven boys 1.ſec ; 


7:30,JT. _ 

Where reſummons, or a ſpecial writ ſhall be 
torevive the original, nor returged.b.7.30. 
Where the whole pleading ſhall be revived 

or 'not 3 bur the parties ſhall 


Where in debragainſt rwo, one ſhall anſwer 


alone,and when. b. 5.2.p.119. 


Where a man may appear freely, and plcad. 


b.6.8. 


Where anſwering and pleading ſhall be afrer 
judgment. ſee tit. Account, Judgment,and Day. 


Where, and what pleas in bar, 
+ ron RE ſhall plead 0- 
ver to the felovy.ths ric, Appeals. 


"Where demurrer is not peremprory, but an- 

ſwer over ſhall be. ſee tit. Demurrer. 
Where trial of the age of an infant is not 

peremptory, but anſwer over ſhall be. ſee Age, 
and Proces. | 
' Where, and when the acceſſory in caſes of 
ſclony, or 8c. ſhall anſwer, ſec vit. Appeals,and 
Where a man ſhall anſwer to an Indiftment 
hanging an ajoſt him for the ſame fe- 
lony, ayd that within the year, or nor. ſee tit. 
Appeals. ; | 

"Where a man [hall anſwer divers Appeals. 
ſee tir, Appeals. 
Whiere a man acquitted, of attainted df fe- 
lony,ſhall be again arraigned,and puz to anſiver. 
Beffiturion. _ | 214-3 
What ſhall be ſaid freſh fuir to have the 


goods, &c, and where. the: opprrce ſhall have 
reſtirurion of them, or got. .b.'5-2. p-L09-LT I, 
b.8o. fee rit. Appeals. | 


_ Upen the ſtatute 8 H. 6. of forcible entry, 
and who hall have reſtitution, .and- what ;Ju- 
ſtices may 5.(cecir. 


award it, b.g.118.þ. 11. $y-6 
Forcible entry. ON FR di 
Of reſticurion to him that reverſes a judg- 
ment by writ of error,” and ro what thing the 
plaintiff in writ of crror-ſhall be reſtored, ſee: 
tit, Error. ' Os | | 
Where reſtiturion ſhall be made tothe party 


Where the Kings demiſe is cauſe to have re- | Li 
ſammons,and how,and when ir ſhall be ſucd- b. 


— 


rants, or by replevy,and how. ſee tir. Quo wary 
and Fine tothe King. ; 

Where, how, and when reftirution ſhall be g. 
warded to him thar reverſes an ourlary by wir 
of error, or plea by him who has a Charter 
of pardon, and to what he ſhall be reſtoreg. 
ſee tir. Urlary. 

Where the vouchee ſhall not be reſtored to 
land recovered in vaJue, though the firſt juag. 
ment be reverſed, and the demandants title dif. 
proved. ſee tit. Recovery in value. 

How the recogniſor ſhall have his lands a. 
gain after execurion awarded , and where the 
recogniſee ſhall hold over his term of extent 
or nor. ſee tit. Entry congeable, and Recogni- 
ſance. 

Where the feoffee of the recogniſor, who 
ſues Audit querela, to have contribution of the 
other feoffees , ſhall have reſtitution of the 
iſſues taken in the mean time. ſee tit. Auditz 
quertla,Tiſues,and Profits, 

Of reſtitution by a of Patliament,how, and 
to what time ir ſhall have relation. ſee tir. Re- 
peal, and Parliamenr. 

Where the party; who ſues to the King by 
petition, or upon traverſe or monſtrance of 
' fighr,ſhall have reſticution,and to whar.ſee tir, 
Perition, Traverſe, and Livery. 

How the King ſhall have reſtitution of iſſues, 
and mean profits of lands,fc.in caſes,and how, 
or not. ſce rir. liſucs, and Reſciſer. 

- Of reſtjrution co the aion,and where, and 
in what ations a man ſhall be reſtored ro the 
firſt _ ſee tit. Reſtored to the firſt ation. 

wW 8 thing appcudanr paſſes by reſtitu- 
rion made, fcc. by the King, rt Rewer 
of ir. ſee tit. Appendant,Granr of the King,and 

very. | 
Where the King ſhall preſent to the Church 
after livery made to the heir, where after the 
reſtitution of the temporaltiesof a Biſhop, or 
nor. ſee tit.Grant of the King, Appendant, Li 
very, and Prerogative. | 

Where reſtitution ſhall be of the poſſeſſion 
of Priors aliens ſciſed intothe Kings hends,and 
of what. ſce tit. Alien born. 

Keſiozed to the firſt action. 

Where iſſue in tail ſhall be reſtored to the 
firſt ation of Formedon, by evifticn or alic- 
nation of aſſets diſcended to him.b.10.38, 

Where a man artaimed or outlawed ſhall be 
reſtored to his firſt aRKion , after Charter of 
pardon obtaincd, or nor.ſce tir. Thing inaRion. 


7 RKeſumption. 

'Where,and what franchiſes and liberties ,$:c. 
ſhall be reſumed by the King,by the a& of Par- 
liament of Reſumption, what nor. b7.25. Cal. 
caſe, ſeetir. Stat. 27 H.8.c.24. ſee tit. Grant of 
the King, and Franchiſes. 

Where debt lies upon retaining! for a ſaſary, 
m_ wages,and the Count there. b:8.3 47.fee tit. 


b- 


Bars in debt. for wages and ſalary, upon re- 
tainer,and whar is godd, what not-b. 10:128, ſee 


Where a condition to pay monies is per- 
formed by retgipiog,and that countervails pay- 
ment in faQ,or'nor, b.s.2.p.11 7, feetit. Con- 
dition, ' repeat ory 

Where an .cxecutar may pay- himſelf, by 
retaining the.geods of the dead,or not. b.5-2+ 
p-30-ſee tir-Kxecutors, Agenr, and Patient and 
Expoſition. ---:-;-- ze bo he. 
Where law ſhall be waged” and-made in 
debt,upon retainer for falary,or nor. b.9.87,88- 
ſee rit. Ley... * 0.2.26! 63.f 

Where . detaining of writings 'or charters, 
bars-2 woman ro have dower, and who ſhall 

d it,or nor.b-5-2-P.7 5.b-7. 9.b.9.17,18.110- 
:10.94.ſee tir. Dower. | E560 

Where an Innkeeper, or &c. may derainan 
Horſe, or &c. till he'be farisficd and paid. b. 8- 
147. ſce rit,Hoſtelor, | ; 


of his liberries and franchiſes, upon Q«o war- 


| 
v 


Of retaining by way of recouping. ſee tits 


Recouper. 
deg Where 


—_ 


RIITY 


—_—_———— 


| — 


for forfeiture of marriage, &c. till he be patd. 


{hall be accounted and defalked. fee tit. Aion 


upon ſtat. and computation. : 
Where,and what Juſtices may make reſtitur. 


cible entry. 
Return of beaſts. 


they are raken, bcing arere, or nor.þ.I 1445+ 


fattion to the party.b.$.2.p.87. 
Of the ſame beaſt cannot be 
ſons upon ſeveral avowrics. b.5.2.p. 19.38. 


awarded, b.s5.2.p-87. 


Return of the Sheriff. 

What return js good upon Scire facias, what 
nOt.b. 1.16G.b.3.1 5. 

Whart return is good upon Exigint, what 
not. b.8.141. 

What return is good upon Scire facias, what 
not. b.4-67.. b.$-2-p.9o. ſee tit. Execution, and 
Extenr, 


b. $-2-P-36,37-41,42- 

What is good upon Habere facias feiſpnan, 
what not. b.6.52. ſee tit. Execution, and Ex- 
rent. 

What return is good upon Habeas corpus, or 
Corpus cum canſa. b.8.122,123,124,125,010 130. 

Where the Sheriffs return is.good upon in- 
tendmenr, þ.8.141. 

Where a return incertain is good. h.f.14 t. 

Where returnof the Sheriff, or other Mini- 
ſters of the King, is good , without putring 
their names to it. b.g.2.p.41.h.8. 62. ſec tir. ſtar. 
Eborum there, C.2. 

Where the Sheriff ſhall be amerced for not 
returnof a writ.b.$.2.p.90.ſce tit.Amercement. 

Where the Sheriffs return ſhall be amended, 
as well after verdi& as before. bi2.41,42. b.8. 
162.b.10.104-ſee ric. Amendment. 

Where, and what writs need not be return- 

cd. b.4.67.b-5.2-p-88.90. 

What return 1s gocd upon a writ of waſt, 
what not.þ.8.1 52, {ce tit. Waſt,, 


Betrarit- 
Form of entry of Retraxit. b.8.58.62. 
Alwaies of - the plaintiff his part. b.8.58,59. 
Where retraxit ſhall be, and where when the 
plaiariff makes the ſame term in which he 
once appeared, and where in another term. 
b.8. 62.ſce tit.Nonluit. | 
. * * Where it ſhall be upon def.of the attorny of 
the plaintiff, or nor. b.8.58,59. | 
Where retraxit ſhall be for one plaintiff or 
demandagt.b.8.58. ſee tit.Nouſuit. | 
Bars for ever. b.8.58, $9.62. 


Keverfton, ſee tir. Remainder. 
' Revet,ſec tit. Ueft, and Reveſt. 


: Revive. ER 

.. Where after lands forfeited to the King for 
treaſon held of athers, their -Seigniories ſhall 
be revived, and how; or nor.h.6.6. b.g.131.ſcc 
tit. Teoure, Treaſon,and Prerogative. 

Where rent. reſerved upon a leaſe for years, 
or &c: ſhall be revived upon reeucry of the 
leſlee upon the feoffee, or not. b.2.68. b. 5.2-p+ 
113-b.6.69,70.ſce ric. Remainder. 

Where a common perſons Seigniory ſuſ- 
pended, or extinguiſhed by the Kings ſeifin, 
on be revived after by his grant. b. 1. 47- 

:6.5,6. | 

Where a Copyhold ſhall be deftroyed for 
ever, or norz bur-only fuſpended for a time 
certain, and after ſhall revive and become Co- 
pyhold again, ſee Lit.Copyhold, 


Where the Lord may retain the heirs land 
ſee tit. Aion updn ſtatute, and Nat. Mert. 6,7- 


How the profits of lands received, up\-n re- 
taining of lands to fatisfie debts and duties, 


upon retainer with force, what not. [ce tit. For- 


Where the return of all the beaſts ſhall be 
awarded for parcel of the ſervices for which 
Irreplevifable, where, and whar is not ſati(- 


ro ſeveral per- 


Whar is good upon Venire facias, what not- 


— —CJ_—_———_—C——_ 


Mannor. 


Aſſignee. 


: 


ant, 


ſuſpended 


tit, Uſes. 


VVhere 
not, b.1.3 
ment. 

VVhere 
1 


VVhere 


VVhere 


Account. 


I09. 


ment over, or nor. ſee t 


revived by reentr 
tinguiſhment, 

Where tithes extin&, or in ſuſpence by u- 
'nity of poſſeſhon in che ['arſon, 
revived. ſee tit. Tirhes. 

Where a thing, or a&ion perſonal once ſuf-, 85, 86. 
pended by intermarriage, ſhall gever be revived 
after. ſce tit.Baron, and Feme. 

Where a thing, or a&ion perſoga} once ſa- 
How beaſts ſhall be demeancd upon return Pended by executorſhip, hall be after revived, 
or nor. ſee tir. Execution, and Suſpence. 

Where a thing, or a&iay perſonal once in' 
ſuſpence, or extinguiſhed by the Kings intereſt, 


ſhall he revived after by his Charter. fee tit. 


VVhere franchiſe 


Thing in ation, and Charter. 
VYhere.an a{tjon real ſhall be revived, and 
a man reſtored to his firſt a&ion. ſee tit. Re- 
ſtored to his firſt aRion, 
| VVhere the whole plegding ſhall be revived 
by Rearrachment, or Reſummons, or not; but]; 
the parties ſhall plead ancw. ſee tit. Reattacts 
ment, and R eſummons. | 
VVhere reeutry of rhe feaffees to uſe is 
quiſite, x0 revive the ancient uſes, and where 
oy ſhall þ& revived by their entry. ſee cir. 
es 


| VVhere a thing appendant ſhall become dif- | tcaanc 
appendanr, and after appendanc, fee tit. Appen- |; 


i, OF &C,' CXFI thed 
| hall be after 
the Kings grant to another, or nor. ſce tir. Ex-| WK 
tioguiſhment twice, and ſtay.27 H.8 c.24. 
Of the bill of reviver. ſee tit. Bil | 
VVhere a rent, Seigniory,or &c. extinguiſh- 
cd by reaſon of poſſetiiea im common, j 
or in coparcenory, ſhall he pevived by 
| made after. ſee tit.Extinguiſhment. 


Revocation, ſee tir. Repeaig,and if 
0 Countermand. 


by ſeifin, 


VVhere, and by what means and a&s,power 
to revoke uſes, &c. may be extinguiſhed, Þ. 1. 
I1TI1-I13.174-b-3-82.83b.5-2-P.91. 
power to revoke uſes, or 8c. ſhall 
] be apportioned and done at. ſeveral times, or 
73-b.5-2-P-91-94- ſee-tix. Apportion- 


power to revoke uſes ſhall be void 
againſt purchaſors by good. faith, and upon 
good conſiderations.b.3:82.ſec flat. 27 Eliz.c.g. 


the King by his: pr 


revoke his preſentation to a Chu 
prerogative, and Preſentation to a Church. 
a man may-revoke 
laſt will, and what a&ts are a revogatian, what 
nor. ſcetit;Deviſe, and Tefhamwent. 

VVhere a man may revoke ,power given to 
Arbitrators, or nor. ſee tit. Arbirrarxars. 

V Vhere a letter of Attorny to make livery 
and ſciſin may be revoked. [ce tit. Feoffments. 

V Vhere power given to Auditors may be. 
revoked,and the parties be diſcharged. lee tit. 


VVhereadminiſtration committed, may, and: 
ſhall be revoked. ſee tit. Admimfſtration, 

V Vhere iſſue ſhall be taken and joyned up- 
on revocation, and how. b. 8.82. | 

Form of pleading revocation of uſes. bs 1. 


Bight. 
Form of the writ cloſe. b. 6. 11. for whom 


The Table. | 


pa———_— 


— T.-xP 


his deviſe and 


Where a Mannor diſſolved fora certain time] and of what eſtate the writ of Right lies , 2- 
ſhall become a Manor again, and how, ſee tit. 


Where rents in fee, or. ſervices, ſhall be re- 
vived, notwithſtanding unity of poſl.and feoff- 
ir, Extinguiſhment, and |: 


Where rent, Seigniory, ar &c. in ſuſpence 
by unity of the poſlefiion by diſſeifin, ſhall be 
y or recovery, &c, ſee tic. Ex- 


pou whom, and for whom not. þ.$.2. p.40. 


'. To whcm-the writ of right cloſe ſhall be 
dire&ed. b.6.1r. n= To 


 Wharperſons may joyn the miſe in a writ of 
right. þ.5. 2.p.40. b<1 1.80.b. 6.8: 
VVhere tegant for life, and he that has the 
fee, ſhall joyn.in a writ of righr,or nor. © ' © 
_ In Longo, and recovery upon it. b. 1.7. ſce 
rit.Cuſtoms, 7 OGTS +, 


Ele&ion of the grand Afﬀiſc,and where trial 


Y be after, In a writ of right ſhall be by grand Affiſe by 


or 


joymly 


tive m 
2 


| tinguiſhed by feoffment 


re- | 


: Qf-Nued prrmiteat. ſee tit.Oued permietar. 


partition 


EC 
; cg 


_ VVherea condition to revake,orrepeal uſes,]; 
1s good, and what revocation is good, what not. 
b.1.110,to. 113. 164, to 167, and 174-b.3.82, 
| 83. b.5.27,28.32,33. b-J-11,18,13. b.9.106. 
b.10.78,79,and 66,and 143. b.y-2.p.y0, 91. ſee 


right of the Crown by forfeirute, or 


12 Jurors , without 4 Knights. b. 5. 2. p. 40. 
VVhere 2 good bar in a wric of right, and 
where good without concludingto'the of 
not. b.4-43-b-$.2.p.85,86. b.6.9,8.b. 10.99. - - 
VVhere jidgmenr final ſhall be given in a, 
writ of righe. b-1,9.b.g.2-p.85,86: b.6.8, © 
- Where right cangot he given to a: firan 

who has nothing in the 
P-1 — wr b.9.39.51. | : 
Where righe remains norwithftandivg releaſe 
of a&ons. b.4.63- ſee tir. Releaſes, ©* 
| right ſhall be given and. ex- 
or releaſe,ſee tit. Feoff- 

ment, atd Releaſes. | 


Hew the year and day to wake claim'upon 
judgmepr ina wrizof right, ſhall be coutited- 
lee Computation. [Ep2nN 
Count in a wrir of how,and where 
'eſplees ſhall be alledged. ſee Eſplees. * 
_ , Where age ſhall be granted in 2" writ of 
right, and the parol demurr for nonege of the 
aan or demandant. ſee tit. Age, © 
Wrait of right of advowfon,the form of the 
ſhall abate ir, what oor. 


« 62.55, 56; b.5-2: 


py 


£4 . 
* 


£t-Advowſon. 


ed upon Weitof righs of riches, and the form ef "the 


. tit. Advowſog 

Ne ro argue ſeetir. Ne 3njuſte 
| re view ſhall be” in” writ of 
right-of advowion. ſee tit. View. © © © 


< 


lenge ſhall be 10 the 
a - "ard right. ſee _— 
15 to be Judge 
tie-Fultors, 


& % 


' 4 
PTY 


; - 


' Bightof the Crown. + | 
* Where the King. ſhall be aid, ſeiſed in the 

» 
and where in pleading he-ſhall fay, feiſct in 
_-_ Tight of Ys Crown. b.r.28. yl b.4-1Qts 
b.7.12.b. 9.25. ſcetit. Tenure. Bop tf Bae 


Biots,:and Bouts. - '' © 

How mavy perſons aſſembled make a rioty or 

rout. b.s. 2-p.71.91-215:b.11-82.” hn? 

Aſſembly of many makes 2 rior, nud;where 

not,b-g.2.p.72-91.115:b.11:924 te ogy ant 174! 
Kome, (cc tir. 'Wzemunirs,  '-" 


 Dafe conduct. _ ©: 
- Where neceſſary,” 4he validity -of it, and 
oAntiniy upon the grant of it. b,'7. 25,26. 
I9.2I., t+46Þ-4 * +. 
How, and in what Courts he that has ſafe 
condud ſhall ſue for debt, or wrong fappoſed 
to be done hum. b.q.75,16.18.201. . + 


| — Sabbath. 

Where a Fair, or Market held upon the Sab» 
bach day, and contracts and fales then made 
my DE b.8.127. ſee tir. Fairs, and Cons 
rrads. 

- Where fines levied of lands, or &c. and Pro- 
clamations upon them made upon the Sabbath 


day,are yoid and crroncous.b.g.66.ſce tir.Errors 
| Where 
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Where arreſt of a man or woman upon v4 
Sabbath-day, ts good. b. 9.66. 
Sanctuary. 

Granted in Exzland by the Pope, not good. 


b. $26, ſee tic.Pope. 
> 4. Datisfaction- 

Where impriſonment, and execution of the 
body of 'a man, is not accounted farisfation of 
debr.b.$.2.p.86.ſce tit.Execution. 

What debr exeurors are bound to ſarisfic 
firſt. b.4.60. b.g.2.p.28, ſee tit. Executors, and 
what is waſting of them there. 

Where a thing in a&ion may be granted, and 
aſſigned_over in ſarisfaQion cf debt. fee nit. 
Thing in aQtion. 

Where upon fatisfa&ion of a fine to the 
King, the party ſhall be difcharged of execu- 
rion. ſee tit. Execution, 

Where a condition to pay monies, &c. ſhall 

be ſatisfied, and performed by way of retainer, 
and that ſhall connteryall payment in fa&, or 
nor. b.5.2. p.119 ſee tit. Condition, and Re- 
tainer. 
How a condition to fatisfic .monies ſhall be 
performed, and what ſhall be ſaid ſatisfaQtion, 
and ſhall counteryail payment, what not. ſee 
tir.Condition. 

Where condition to pay. monies, ſhall be 
performed-by acceprance of [another thing, 
pot compriſed. in the deed. or condition, in ſa- 
tisfa&ion; and where acceprance of part is 
Res of the whole, or nor. ſee tit. Con- 
dition. | | 

Where, how, and when the tecogniſor ſhall 
have his lands delivered in execution after the! 
monles paid. by caſualties, or&c. ſee tir: Recog-| 
miſance, and\Entry bo 0k 0 
Where the Lord may.retain-ehe lands of: his 
ward, till he be ſatisfied for the marriage, &c: 
ſce tit. Aion upon the ſtature,and Rerainer. 

How the itfJucs and .profics of the lands, 
which the Lord receives after retaining, &c. 
ſhall ve accounted. ſee tir. Aon upon the fta- 
tute, ayd Computations | re 5 is te 

Of ſatisfation by accord, and what bars in 
aQtion, whar.not. ſee tit. Accord: -* a 

Where-arbitrement is void, becauſe: ir” im-' 


2—_ 


ports nor ſufficient ſatisfaRtion, and what is] 
accounred ſufficient ſatisfaRion, what not. ſee | pernors,and 


| tit. Arbitrement. | | 


. - |. ; |... Savingdefault. [-* 
Where it ſhall be becauſe of impriſontnent. 
b:8:100:b.9.31:-* * FOR 


. For <lozgning the def. his wife by the platne. 
himſelf.b.g.2 p.75 + 
In a plea real by non-ſummons, and where, 
* how, and when. (ce tir-Summons. 


$ She» Scire facias. | 

: - Formof the writof Scire Jock, and what 

marteris ſufficient toabate it. b. 3.11.15. b.g-2. 

p-8-b.4.65,66. TRIES: 
Where, when, and how the plaintiff ought 

to ſhew his cofinage. b.3:25- ſee it. Coſinage. 

i-: Where a ſtranger ro' the record ſhall have 


Schre facias to have execation of 'it, and where 


4 ſtranger:to the Kings- r, and where ir 
ſhall! be maintained: Cs « ſtranger to'the 
record. b. 1.96.b.5.2.p.9. £ 

"Where Scire fatias ſhall iſſue upon a ſugge- 
ſtion only. b. 4.65 .ſce tit.Suggeſtion. 


Where Scire-fatias- to) have in value lands | 


difceuded of late time, or to have back his 
land loſt for def.of affers, at the time of reco- 
ery» or not. b 8.53.134- | nt 
*. Where a Scire facizs: ſhall be awarded' for 
the-King upou office found; and where he can-/ 
not enter ,, nor- ſeiſe the land withour Scive 
facias awarded. b. 2.8. b.3.11. b.q-56.58.1 26. 
b.8.169.b.9.95,95.b.11.12. feetir. Entry con- 
geable. 7 * 7 
Where Scire facias ſhall be awarded againſt 


the Kings Patentee, upon traverſe, tender, or | 


petition. þ. 4.59.ſce Travers, and Petition, 
Where upon 


'a fine to have execution upen |' 


Where judgment ſhall be twice executed by 
Scire facias.b.2.61. 
Where the recogniſot muſt ſue a Scire facies, | 
or not, to have his land again after execution 
ſatisfied. b.z.14.b.4.675.92. fee rit. Entry con- 
geable, and Recogniſ. 

Where Scire facias lies upon recovery in A 
wric of annuity, and the bar in it, and what is 
good, what not. b.2.37.b. $.2,p.8.b.6.4 5 ſee tit. 
Annuity. 

Where Scire facias lies againſt him who has 
execution upod a later ſtatute, by him who has 
the more ancient. þ.4.6 5,66. ſee tir.Recognil. 

Where Scire facias hes for executors,to have 
EXecurion ont of a judgment, and where for 
him who has barred in action againſt them to 
have execution of aſſets , common ro them of 
latter time. þb.t.96. b.s.2.p.9. b.$.124. ſec tit. 
Executorss | 
Where he in reverſion 6r remarmder, ſhall 
have Scire facias after death of renant for life, 
who had youched and recovered itt valuc, to 
have the reverſion of that land. ſee tit. Reco- 
very 1n value. 
| Where Scire facies lies by him who pave 
land by fine, reſerving to himſelf by it a leſs 
eſtate than he had before, or by his heir. ſce tit. 
Reſervation, and Fines. ; 

Where Scire facias lies upon the tenor, or 
tranſcript of a record. ſee tit.Record. 

Where Scire facias muſt be ſued by him 
who has a Charter of pardon before it ſhall be 


| 


{| allowed, and againſt whom. ſee tir.Charrer. 


. Where Scire facias ſhall be awarded for the 
King, or his patentce, to reverſe another pa- 
tetit. ſee tir,Re | | 


| Commiſſioners, ſhall be good, and ſiand in 


— — 


Ly 
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Under what ſeals, leaſes, or &c. made 
force againſt the othners.ſec tit.Commil].oners, 
Under what ſeals,teaſes,or &c. made by Ar- 
torny, Steward, Baily, or other deputy, are 
good. ſee tit. Leaſes,avd Authority. 

Under what ſeals, leafes , or &c. made of 
lands within the ſurvey of the Court of ang. 
mentations are good, undef whar not. þ. 11,17, 
Under what ſeal a man way ſhew a recorq, 
or the tenor of ir, where he is compelled to 
ſhew arecord. ſeetir.Monſt.of deeds. 

Where upon a blll of exception ſealed with 
the Juſtices ſeal, a writ of error ſhall be. fee tit, 
Error. 

Where office found before Commiſſ,oners is 
good, and under the ſeals of what Courts, and 
what ſufficient. ſee tit.Office before,&c. 

Under what ſeal is licence to go over Sea 
ſufficient. ſee tit.Contempr. 

What ſhall be faid the common ſeal ton 
Abbot and Covent, and who ſhall have the 
keeping of ir. ſee tit. Abbor,and Prior. 

here counterfeiting the Kings ſeal is trea- 
ſon, and what a& ts counterfeiting within the 
Statute, what not. ſee tir. Treaſon, and ſtatute 
25E 3» 

Under what Scal the Kings Letters patents 
ro make an Attorny, arc ſufficient. ſee tit. At- 


rorny.. 
Under what Seal a Charter of Exempt. to be 
a Juror is ſufficient, ſee tit. Exemption. 


Seiler and Keſeiſer. 
Where entry into lands, or ſeiſing by the 


Where exccutiod ſhall not be upon judg- 

ment wirhour Scire ſacies. ſee rit.Execution. 
- Where, and when execution ſhall be award- 
ed upon Scire facias, returned Nih1l, fee tir. 

Execution. 

What return of the Sheriffs upon Scire ſa-' 
px what not. ſee tir. Kerurn of the 


Where age ſhall be granted in Scire factas, 
to have execution of - a judgment, recognifance, 
or fine levied. (ee rit;Age. 

Where Scire facias ſhall iſſue 
when. tee tit. Execution. 

Where the King may reſeiſe land withour 

Scire facias after livery. ſee tit. Reſciſer, * 

. Where Scirefacias ſhall be awarded againft 

the Lords mediate and immediate, upon alie- 

nation'in mortmaid: ſee tir. Licence. 


againſt main- 


{ Where Scire facias ſhall be awarded for one 


heir agaioft another, upon livery ſued to inter- 
plead. ſee tit. Livery. TE : 

.: Of Scire faciar upen a cgment, or fine, or 
&c. after the year, bcc. ſee titftat.W.2.c.25.the 
books there. . 7 


- Where, and whae ſcal of a deed is fufficient, 
what not. b.2.3,b.g.2.p.23. mes 
'., Where a deed ſealed and delivered, becomes 
void ers Iv the ſeal. b 
Debr, for the pleaznot his deed, | 
- Where, under what ſeals of - Courts, Deeds, 
or:Records', exemplified , are ſufficient to be 
pleaded,or eſtop'a man,under-what-nor.b. 2. 16. 
b 3-Epift. b.$.2-p.52,53 b 8.8.28: ſcetit. Ex- 
; | Where, and to' what intents and pants, 
the Privy Seal, or Signer royal, are ſufficient. 
b.2.17.b.6.53.b 8.18. fee -titſtat.2'and 20 E.3. 
rhere: b.10.112.11 5.b.11.89,90,91,92. 
, - Where the-Juſtices ought vor to ſurceaſe to 
do Juſtice. forcommand to them by the grear, 
or-Privy Seal, ſee tir.- Superſedeas,- Judgment, 
Office of Court, and ſtar. 2 E. 3.and 20 E. 3: 
there, 0. al 
' Under what ſeal royal warrant of effoin 1s 
ſufficient. ſee tir. Efſoin. + 
Under whart ſeal royal prote&ion ſhall be 
allowed. ſee tir,.ProteRion, 


it,and what is a good bar. b.1.97.b.2.61.b.3.5, 
b.8.143- 


lands in the County Palatine of L. or &c. are 


good, under what not, ſee tit, County Palatine, 


$-2-p-23,ſee rit.. 


Linder what ſeals, leafes, grants, Lc. made of | 


King, of his Mmiſters, is good withour office 
found for him,or not, ſec tit, Entry congeable, 
and King. 
Where the King ſ}-all be in poſſeſſion pre- 
_ ”w office found, or not tirt.Entry, or ſej- 
ſure by force ef office. ſee tit. Office before the 
Eſcheator. | 
Where the King upon office found for him, 
nor his Miniſters ſhall not enter, or ſciſe, with- 
out Scire faczas,&c. ſee tit.Entry congeable. 
\ Where the King may ſcife Jands of Priory 
aliens, or other aliens, and who ſhall be ac- 
counted an alien. ſec tit. Alien born, 
Where the King ſhall ſeiſe the temporalties 
0 


of a Biſhop, and for what cauſes. ſee tir. Con- 
tempt, and Quare non admiſit. | 


Where the King ſhall ſeiſe the lands of his 
tenant for alienation, without licence. ſee tit. 
Licence. | | ; 

Where the Kivg ſhall ſeiſe lands, or &c. be- 
cauſe of alienarion in Mortrwain.ſec tir. Licence, 
and Mortmain. St 

.. Where after ſcifure by the King a man ſhall 
have livery with iſſues,” and where Outer 14 
main of the King with iſſues, {ce Livery, and 
Every mgendles 

. .  Where'the' King ſhall feiſe the fands;' of &c. 
of an infant,becauſe of ward, fee tit.Ward,and 
Prerogative. +> 0+ eh lg 

Where the King ſhall ſeiſe the lands, or &c 
of Ideon;and what lands. ſee tit. Ideors. _ 

Where the King ſhall ſeiſe lands , and have 
primer {cifin,- or not. ſee tit. Prerogative, and 
Srat-32 and 34 H.8. there. _ 

Where the King or other Lord, cannot ſziſe 
the body of the infant in ward, till the land be 
recovered. ſce tit. Ward twice, © Sy 

Where, and of whiat things of a villein the 
Lord ſhall be adjudged in poſſeſhon'by claim, 
without ſeiſure. ſee tit.Cont claim. ' _ 

Where an eftare, . or pof{cſhon of lands, of 
&c, given-upoen condition, ſhall be adjudged'in 
the leſſor, donor, or &c. 2 99g the condition 
broken,withour entry or ſclſure,or not. ſee tit. 
Condition. Gb ive 

Where the Lord may ſeiſe the copyhold of 
his renant, withour preſentmear of forfetture: 
ſee tit.Copyhold. f RS 

"Where: entry is lawful upon the Kings poſ- 
ſeſſion,after ſeiſure,&c. ſee tit, Entry congeablc, 
Livery,,lotrufion, and. Cuſter la mains RE 
a 


. 
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Where entry is lawful upon' the poſſeſſion of 
the Kings Patentee, after the Kings ſeiſure,and 
grant over, ornot ;z but Scire facias muſt be 
ſued. ſee rit.Scire facias, Repeal, and Petition. 

Where at the Lordihips, and rents of other 
Lords ſhall be exrin& by che Kings ſeiſin. ſee 
tit. Extinguiſhment, 

Wherc, and what Franchiſes ſhall be extin- 
guiſhed by che Kings ſeifin, what not. fee tit. 
Extjinguijhment. 3-208 

Where Franchiſes, or &c. ſeiſed into the 
Kings hand upon a Fine to the King, ſhall be 
replevied. ſee tir. Replevy, and 240 Warrants, 
and Forfeiture. | 

Where the King cannot ſeiſe, &c. without 
Scire facias. b.8.169. ſee tit. Entry cobgeable, 
\and ſtat.29 K. 1. | | 

Where the property ahd poſſeſſion of goods 
waived, ſhall be adjudged in him that claims 
them without ſeiſure. ſeetir. Waif, and Eſtray. 

Where the poſſeſſion of goods wrecked 
ſhall not be adjudged in him that claims them 
before ſeifure, ſee tit. Wreck. 

Deiſin. 

Double.b 4-11» - : 

Where, and what ſeiſin of and is ſufficient 
rohave an Aſſiſe, and where the termors pol- 
ſeſſion is ſufficient for him in reverſion;. b. 9. 
105,106, ſee tit. Afſiſe, and Entry congeable. 

Where, and whar is ſufficient ſeifin of a 
Common to have Aﬀiſe, where, and what nor. 
bþ.6.57. ſee tit.Aiſiſe. 

What ſhall be ſufficient ſeifinof a rent, and 
by whoſe hands to have affiſe, or make avowry. 
b.2.67.b.4-9.b.$-2-p-98-b.6.57.b.7.24-29. bg. 
33. ſee tit, Ayowry, Afſiſe,and Rents. 

Where ſerfin of a thing of one nature is 
ſcifin of a thing of another to have an aſſiſe, 
or make an avowry, or not. b.4-8,9.88. b.9.g3, 

$.b.10.127. ſce tit.AVOWTY, and Execut! 

'Whereſciſin of parcel is ſcifin of all. b: 4.8, 

«þ.6.57. b. 9. , | | 
” Where Cifin of one perſon is ſufficient for 
and to another,to have alſliſe,of make avowry, 
b.$.2-P.98. b 9.105,106. fee tit. Avowry, Aſ- 
file, and Q-Impedzt, and Entry congeable. 
' Where Teifin by the hands of one is ſuffici- 
ent to make avowry upon atiother, and by the 
Hands of whom. b.2.67. b-5-2-p-78.b-6-57, 58. 
ſee tit. AvOwry, and Baily. | | 

How ſeiſin of morerent, or 8c. by incroach- 
ment ſhall be avoided, and where by plea, and} 
where by ation. b.4-11, b-5-2:p-101. .b.6.58. 
b.$.67.b.9.33.34-b-10-107,108. ſee tit. Avow- 
ry,Contra formam ftoſſamenti,andNe injuſte vexts. 

Where it avowry the Avowant muſt alle 
ſciſin by the hands of aperfon certain, or not. 
b.8.65.b.9.36.ſee tit. Avowry.b.4.11,ſee tit.ſtat, 
21H.8.c.19, CT TD Las, 

Where a man ſhall make avowry without] 
alledging any ſciſin, b.8.5 5, b.10.108, ſee tit, 
Avowry,and Recov. | >» 

What is ſufficient ſeifin of a rent to have-aÞ 
. aſfife. þ:4-24-29.b.8. 118. ſee tit.Rents, _ | 

Where, and in what a&ions ſein alledged 
in the Ceurt ſhall be traverſed, and iſſue joyn- | 
cd upon it. b.4.1 1. ſee tit.ſtar.32 H,8- © -- 

Where, and of what things in pleading, a 
than ſhall ſay, ſeiſed in his demean as of fee, 
and of which as of fee and'right. þ. I. 28. 31. 
$6.91.b.2.10.20-27.þ.4.68. 

Form of pleading and alledging feifin in 
a Corporat. or &c. where in the right of the 
Colledge-houſe,or the Church, &c.ſee tit.Corp. 

Where ſeifin of ſervices alledged in a writ 
of reſcous ſhall be trayerſed; and iſſue taken | 
pon. ſee tit.Reſcous, and Iſſue. 

Where ſeifin alledged in Eſcheat is not tra- 
 verſable.ſee tir.Eſcheat, 

Where ſeifin of ſervices in Ceſſavit is nor 
trfaverſable, nor ſhall iſſue be taken upon it. ſec 
tit. Ceſſavite Fe X 

Where ſeifin in treſpas 15 not traverſable, but 
the tenure. ſee T raverſe,&c. p | 

Where, and what js ſufficient feifin of the 
inheritatice of the husband, ro make the wife 


Where, and what is ſufficient ſeiſin and pol- 
ſefſhon of the lands of the wife, ro make the 
husband tenant by the courtefie. ſee Courrefie. 

Where jt avowry for Heriot the Lord muſt 
alledge ſeifin of Heriort. ſee Herior. 

Where, and jn what writs, laſt ſeifin in the 
demandant himſelf,or another to whom he has 
not made himſelf heir, is a good plea to abare 
the writ, where, and in what not. ſee tit. Form. 

Where, and what officers ſhall come to their 
offices by admitrance, and how they ſhall be 
put in ſeiſin, and poſſ.of them. ſee tit. Officers. 

Where, and what is ſufficient ſeifin of lands, 
or &c. of the villein,to veſt them in the Lord. 
ſee tir. Cont.claim. : 
Where, and what is ſufficient ſeifin and dy- 
ing ſeiſed, of a baſtard to gain the land to his 
heir againſt the legitimate heir, what not. ſee 
tit. Baſtardy. 

Where, and in what writ ſeifin ſhall be al- 
ledged by raking the Eſplees, and how. fee tir. 
Eſplees. . 

Where, and what is ſufficient ſeiſin in the 
brother ro make the ſiſter heir to him before 
the brother of the half blood. ſeetit, Diſcerir, 
and Copyhold. | 

Where a man ſhall be reſtored to his firſt 
ation anceſirel, notwithſtanding laſt ſeifin in 
himſelf,or nor ſee tir.Reſtore tothe 1.a&ioh, 

Of the ſtat. 32 H.8. of Limitations rouching 
ſcifin of lands and rents,8c. and the expoſition 
of it, and what writs are within this ſtat, what 
not, ſee tif.Limitations. | 
Where the Maſter ſhall be charged, and an- 
Op for thead, offence, ot wrong done by his 
ervant,or not. b. o4 4. 2, .8 (2 b. . 4 - 
ſee tir.Charge, en te =} 9 O00E 
Where a&tidn of the caſe lics againſt the 


vant for ing an houſe. b.5.2, » ſee 
Adtion of thecaſe,  -. : PINTS 
-{ Where afion of the caſe lies againſt the 


/maſter for damage done by his dog, fer on by 


his ſervant. þ.4.18. ſee tit. Action of the caſe. 
Who ſhall be ſufficient to retain ſervants or 
prenrices, and how many... b,6.19.b. 8.129, 
tir.ſtat.7 El.g, EEE Dy | 
Where the Gaoler ſhall be charged, and an- 


of his ſervant. b.3-43,44-52-72+ bg.22p.86 
ReT4829c 68.58.lec orAaden _ Nt 


_ 
” 


here an Hoſtelot ſhall be charged; and an- 


ſervants, b,8.32, ſee tit. Aion of the caſe; and 
Baflfore- Do a 
. Where upon juſtifying. as ſervant; baily, or 
Kc. tothe King, Ad of the King ſhall be grant- 
Where a wrir of treſpaſs lies for the tiaſter, 


a&ion of debr lies , and ſhall be 


_ Where 
the maſter, 


maintained by the ſervant 


for his ſalary or wages, and the- count and bar 


Where law ſhall de waged 
ſervant againſt the maſter for his ſalary. b.9.87, 
88.ſce tir. Ley. 4nd e5ofks 


Where continual claim made by the ferwate 


cnr.b. 9.106.twice. ſee tit.Continual claim.” © 
Where homage cannor be made nor _receiy- 
ed by a ſervant,&c* ſee tit. Homage.  -/ ; 
Where Atrornment rhay be made by a ſer- 
vant,Atrorny,Steward,or &c. or to them in ab- 
ſence of their maſter, or not. b. 2, 69. ſee tit. 
Atrornment. : | 
Where Copyhold may be ſurrendred by the 
ſervant or Attorny,b.9.75,75.ſee tit.Copyhold. 
Where ſervants may juſtifie their Entry with 
their Lord or maſter, upon licence of hunting. 
þ. 9.49. ſee tit. Foreſt. 
Where the Founder of an houſe of religion, 
hoſpital, or &c. ſhall have a Corody for his ſer- 
vant, or &c, (ce tit.Corody, | 


have dower. ſee Dower, 


Maſter for miſdoing, or negligence of the ſer- 


ſce. 


{wer for the eſcapeof a priſoner, by negligence hi 
9». | his ſervants or 
Clerks,and their miſdoing. ſee tit.Charge. 


ſwer for the 'negligence and miſdoing of his | 


ſce tir. 


for the batrery of his ſervant, or &c. form of 
the writ,atd count. þ.9.113- b-10.130. ſeetit, 


in debt by the 


by command of -his maſter, is good and-ſuffici-] 


Where; and what erbefilling the maſtets 
goods by the ſervant is felony. ſee tir. Corone: 

Where killing the maſter or miſtreſs by the 
ſervant is pety Treaſon. ſee tit.Corone, 

' Severance. 

Where ſeverance Is in attaint.b.5.2. ſee tits 
Atcaint. 
Where ſeverance is in Audita querela. b.s.2g, 
ſee tit. Audita querela,and Nonſuir. __ 
Where ſeverance is in debt by executors 
b.8.6 1. ſee tit. Executors. | 
Where (ſeverance is in a writ of Error.b.6.25. 
Where death of him who is ſlummoned and 
ſevered, abates the wrir after feyerance, or nor. 
b.10.134z13 5 ſeetit. Writ. 
Where the releaſe of him that is ſummoned 
and ſevered, bars him that ſued before, or not. 
ſee tit, Joyntenants, and Executors. 


Ss. 

Their authority, and of what marters and 

things they may hold plea.b.s. 2.-p.100.b.6.20. 

b 19.138,139.to 143.1ce tit. Commiſſions, and 
Ourts. 


Mbence fe has his name of Vicount.b. 9.49: 
97+ 0:J-33- 

Airkdey of the office of a Sheriff.b.3.Epiſt» 
b.4-33.b.9.124,125. 

Dignity of the office of a Sheriff. b.4-33- 
b.g.2-p.92. b.9.97.b.7:33- 

The truſt and confiderice which the King 
and law repoſe in this office, b.3.72.b-4-33-b-5+ 
2s p.92 . | ; 

_ The riiannef of ele&ion, and makinga Shes 
nff.6.3.72.b,4-33-b-5.2.p.92- ſee ſtat. Art.ſupre 
chart.c.s. | . 

The officer of 'a Sheriff in fee, or for life. 
b.3-72. b.9.79- 

Manner how the Sheriff is diſcharged of his 
his office,at the years end.b.3.72.b.9.79.  . 

What Coufts,8c. are inſeparab]y incidetit af 
appendant to the Sheriffs office. b.4. 33,34. ſee 


rit.Appendant. SES 
The County Gaols belong to the Sheriff, 


F; 


2A Ve | IS OL. them. Þ. 
33.ſet tit. ſlat.14 B.3-c-10+ «Tr + 
- TheSheriffs office cannor be apporti Fl d | 


nor divided.b.4.33.ſce tit Apportionment. 
he Sheriff ſhall be charged, and anſwer for 


officers under him, and for his 


_ The Sherauthoriry upon Juſtices.ſce rir. Juſt. 
-- Authority- of Sheriffs upon execution, and 
how they ſhall demeay themſelves jnir. ſee tir. 
Execution,Extent, and Recognilance, and ftar. 
luthori the Sheriff upon Rediſſeiſin. 
uthority of the Sheriff. the wric of 
Non omittas. ſee tit. Non = —— Wi 


| How the Sheriff ſhall-make execution upon 
| recovery of land » and by what thing. ſee tit, 


'-Where the Sheriff ſhall be charged upon an 
eſcape of priſoners in execution, and what i 


is 
eſcape, what not. ſee tit, Authoriry;and Eſcape. 
-- Where,and whatis a good bar, and juſtifica- 
tion by the Sheriff in treſpaſs:of goods taken, 
an houſe broke,or Falſe impriſonmenrs. ſee rir. 
ivr ron pr veean Juftification, Execution, 


Req - 
Where the Sheriff: doing his office is adiſ- 


- |ſcifor.ſee tir. Diſſeiſor. 


\ Of returnsof wrirs by the Sheriff,and which 
are good, arid how he ſhall demean fiimſelf in 
them.ſee tit. Returnof rhe Sheriff. 
- Wherethe Sheriff ſhall-be amereed; &c. ſee 
tit. Amercement. | | | 
Where the Sheriff ſhall fine to the King for 
contempt,and what is contempt in him. ſee tits 
Contempr,and Attachment upon Contempt. 
Where the Lord of a Franchiſe thall have 
treſpaſs againſt the Sheriff for entring his li- 
berty,ornor.ſee tit. Franchiſe,and Non Omittase 
Authority of the Sheriff upon replevy, ſee 


W.1.C.17.tit.Statutes. 
B Autios 


DO ———_— 


Authority of the Sheriff upon the writ to 
inquire of waſt, fee tit. Waſt and Stat. VV. 2. 
C.14-there. 

V Vhere, and what obligations made to the 
Sheriff, for appearance, or &s. are good, what 
not. ſee tir. Obligacions,and Srat.23 H.6.c. 10. 

Of maivpriſe by the Sheriff , 23d how he 
ſhal! demean himſclf upon it.ſee tit, Mainpriſe, 
and Stat.23 H.6. 

Of the Sheriffs County Court,and the whole 
matter concerning it. ſee nit. County Court. 

Of the Hundred Court of the Sheriff, and 
the whole matter concerning ir. ſec tit, Hun- 
dred. 

Of the Sheriffs Tourn,and the whole matter 
concerning it. ſee tit. Tourn of the Sheriff. 

VVhere the Sheriffs return is not good 
without purting his hand ro it. ſeetit. Return 
of the Sheriff, 

V Vhere, - and what averments are good a- 
gainſt the Sheriffs retourn. ſee tir, Averment, 

Aion upon the Statute for returning men 
more remote, and ſuſpicious. ſee Aion upon 
ſtat, and Stat, V V.2.c.38. there. 


Socage. — 
VVhart ſhall beſaid Tenure 18a ſocage of the 
King in capite. ſee tit. Tenure. = 
VVhere, and what ſhall be tenure in ſocage 
of a common perſon. ſee tit. Tenure. 
Form of pleading tenure in ſocage. ſee ir, 
Headings. _ 
VVho is ſaid Guardian in ſocage, where he 
ſhall have writ of ward, and what, &c. ſee tit. 
VVYard. | by 
VVhere guardian in ſocage may indow her 
ſelf of land held in ſocage; and 


- 23 
- 


4 


— w————____ 


confirmation of them.b.122.127,128.129. ſcc 
below,c.z8.Marlb.c. 5.Art.upon chart. C.1, & 2. 


PE4S Sg nBp30 I 
w. ſee tit] 
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Dower. 


"Rs. 
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The ftatures w 


4-b.9.31,32 ſee rit; |] 


In what writs ſommons ſh 


perſon, and 
without 
oncerns land. b,6.5944 on 
Where, anc har- writs the 'ſommons}/h.5; 
cught ro be I's t c fore 1 ae” « nb gf [2% 4; 
ſee rir.Day,and Attachment. oo ine 
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of ir, and the ſeveral ſums of mony ro =Y Ca es en 
\ mA b F e 3 


for relief of an Eavl,Baron, or &c.- , 
Kmghts ſervice in chief, or grand ſerjeanty.b;! 


in clef, ty.b.7. {aud the þ 
33>34-b-9.124.fee tir. Knighrs, Baron, and Baro-j -Mert; 


neſs,and grand Serjeanty, 


Magna charta, c.3. of Wards and the expo-\ 
fition of it, b.6. 73, 74, 75. b. 8. 173. ſcerity| 


Ward. 
Magna charta, c. 8. of the Kings debr, and 
ledgesfor the payment of it, and diſtreſs for 
Ir. ſee tit. Diſtreſs, and Prerogative, and below 
the ſtatute of the Exchequer, and Marlh.c. 1. 
and Art. ſuper chart. 2. W.1.C19, 
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The Table. 


Magna charta, c. 9. of Franchiſes , and the 


and Franchiſes, 

Magna charta,c. 10. of Tenure, and incroch- 
ment of rents and ſervices, and the expoſition 
of it.b.4.11.b.5.2.p.100.b.6.58.b.8.6 5.b.9-33, 
34-b-10.107,108. ſee tit. Ne 3njuſte vexes, and 
Sciſin. 

Magna charta, c.11x.of Common pleas. Þ. 2. 
44.b.8.19 b.11.68. ſee tit. Bench of the King, 
common Bench, Prerogatjve,and Juſtices. 

Of Afſfiſe to be rakea in the own Shires, and 
the expoſition of ir.b.9;3.b. 8.57 - ſee tit. Ad- 
journment, Wrir, Mortdanceſtor, Afliſe. b.4-4- 
{ce W.2.c.30.38. 

Magna chart, c. 14. of Amercements, after- 
ment of them, and expoſition of the ſtatute. 
b.g.2.p.58. b.6.45- 54- b-8.39; 40-61, ſee tit. 
Amercement, and Moder.miſericordeb. I1.44-and 
Marlb.c.1.9. | | | 

Magna charta,c.20.of Caſtle ward, and the: 
expoſition of: ir. b.q-88. ſee tir. Caſtles, Eiſcu-; 
age, Extinguiſh. and Tenure,  _ | 

Magna charta, c. 22, of forfeiture of year, 
day, and waſt, for felony. Þb. 4-124-and below, 
Prerogative,c.16. FE, 

Magna charta,c.27. of the Kings Prerogative 
to have war of lands held in Burgage,and 
Fee-farm, fee tir. Prerogatiye twice , and be- 
low,c.1.19. Livery, and Tenure, :._ _. > 

Magoa charts, c.29. of accuſation; and trial 
by Peers, &c."and the expoſition of it. b-$-2- 
b.1047\4- fy eh: 28 


— 


21 H. 3. 
Of the ſtatute of the Biſſextile, 
tion, and compnration of it. 
Computation. 


the expoſi- 
b.8.15. ſee tits 


$I H. 3. 
_ Statuteof the Exchequer, and the eXpoſi- 
tion of 1r. ſee above Mag. chart. c. 8. and r8 
__ the chart.c.12.W.1.19.and the books 
THETC, 


$3 H. 3. 
Marlb. c. 1. of diftreſs to open i 
High-way. ſee below c. 15. - pp. 
Marlbridge, c. 2. of diſtreſs for ſuit to the 
pals gr m__—_— 9 : the ſtature. ſec aboye 

agna cnart.C.14.an OW,C 9. A 
Hundred, and pany ET” om, 

_ Marlb.c.r, and 3. of diſtreſs for rent or fer. 
vices nor due,and the expoſition of it. b.4.11, 
76.b.9.96. ſee tit, Writ,and Treſpaſs, | 

Marlb. eq. of diſtreſs taken in one County 
and driven into another , and of diſtreſs ex- 
ceſſive and unreaſonable.b.4.8.b.11.44. ſee tit, 
ARionupon the ſtatute, and diſtreſs, and he. 
low,W.1,c.15 . 

Marlb.c.6. df colluſion upon feoffments, or 
8c. ro out the Lord of his wardſhip, and the 
expoſition of it.-b.1.122.b.2.94-b.3.66.8 1.b.4. 
483-b-6.76. b.7.40.b.8.164- b. 9.73. b.x 77. 
lee Spar pon: ag <ibs ; 

Marlb.c.7. 0 ntche writ of ward,ar 
the expoſition of it. ſee below W.2,c.25. _ 

_Marlb.c.8. of redifſciſin, ſee above Mert.c,z, 
' Marlb.&.9. of ſuits and contribution there. 


ec. | fore betwixr paroenprs, or &c, and the expo. 


ſigonof the ſtatute. b. 4-1 21.b.6.1,2.b.8.105, 


Mag.ch.c.3 4. of ap 


deach of their huabands. b-42:45-47x.48+ 7; 


e tit. Appeal... 
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6. b.9. 34+ Ice tit. Contra forman froffament;, 
ent, Partition, aboyc: Mag. ch. 14 


, Marlb.c.1o.of Leets Coun | -courts, and the 
Sheriffs Turn. fee above Meg chan ug and the 
books there. 


xn} - Marlb.c.12.of days in I»pedit.b. 
ONT Wigs IO. 3.2 p46 


-of the fee and of it. b.80. 
tion up yoni , CI, 


larlb.6@ 23. of proces inaccount,” b: 13, 12. 
cxountand below, W.2-c-11 Out- 
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Ib. & 24. of Juſtices In eyre, and their 
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tit. Ba-\ 


911,12. -b.6.65+ b:7.43. b:85101. 1c 
_ Mert.c,10.0f Artornies to be made in ſuirs, 
&c. and the expoſition of , it. b.8.58.82, ſec tit. 
Attorny,and below W.2.c.10. ' : * 
Merrt. c. 1. concerning impriſonment of 
_ who hunt'in Parks, or &c. ſee W. 1.C, 10» 
clow, | ED 


riage and $627 ep 1-29437-58: ſcetic. Clergy, and be- 


ity.b '2.80b:5:5.b:8-37.39.b-10.7 1. ſee 
jocs, and b PR EISIO- Ts, 


ig Bot. 
£.2.0f Clergy, the priſonerto be de-. 
| 'to'make purgation.Þ.s. 
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y Wares j of eſcape, and how it ſhallbe rricd 
| "War c:4-0f w | 
\ [ſaid wrecked, and how they ſhall be claimed, 
lee | &©.b.5-2.p.106,107.109.ſce tit. Wreck. 


ob.11.64,65. ſee rit. Eſcape. 
, and what goods ſhall be 


eleion of Abbors, Priors, &c. 
xition of ire b.8.74. b.4.77,78+ b.19- 
tit.Ele&ion, bclow Art.cler. 14- 


WiC , of 


} -W.1.6, of amercements, afferments of them 


ro be reaſonable. ſee aboye Mag. ch. c. 14. the 
books there,and tit. Moderat niſericord. 
'  W.1.c.9.and 31Fof Purveyors,and how they 
are to demean themſelves in their office. b.& 
146-b. 10-73. ſee tit. Officers. 
 W.1.10. of Coroners, how to be choſen, 
whar perſons they muſt be, the credit the law 
gives them, and how, and when they ſhall be 


diſcharged. 


mY _— 


The T able. 


0 TO. 


diſcharged. b.4.41-45. bg. 2.p.57+ b.8.39+47-| 


b. 9.3 1.1ce tit.Coroners. 

W.1.C.11. of @4io, and Atza, and the expo- 
ſition of it. b.g. 56. 

W.1.c.14. for the time to begin and proſe- 
cute appeals. b. 4 42.b 5*2,p.107-b.7.30.lee tit. 
Appeal,and below 3 H.7.c.1. - 

W.1.c.14. of the principal and acceſſory, 
and when the acceijory thall be arraigned, and 
the expoſition of the ſtature. b.'4. 43, 44+ 4 7+ 
b.9.68.117,118,119. ſec tit.Corone. 

W.1.c.16. of diſtreſs. fee Marlb. c. 4.& 15. 
and the books above,and Arrt.cler.c.g.below, 

W.7.c.17.of replevy and power of the She- 
riff, for delivery of diſtreſs rake and incloſed 
in a Caſtle,or &c. b.$.2.p.92,93.ſce tir.Sheriff, 

W.1. c.18. of Juſtices 1a eyre. fee above 
Marib.c.24. the books there, and Mag.ch. C.14. 
66. there, 

W.1.c.19.of the Kings debts,and manner of 


tevying them. ſee tit. Mag. ch. c. 8. & 18. and 


s 1 H.3. ſtatute of the Exchequer above, and 
Art.upon the Chart. c.13. and the books there. 

W.1.c. 20. of Miſdoersjn Parks. b. 8. 138. 
b.g.92.74-ſec tit, Forrcſt,and Notice, 21 E.1. of 
&c. below. 

W. 1.c. 22. of wards, and intruſion by the 
heir,che marriage not ſatisfied, ſee above Merrt. 
c.6. and the bouks there, and b.6. 22. 71. 74- 
b. 7.43. by. 72,73-132. b.g-2, p.102. and tit, 
Ward, AQion upon ſtarute, Judgment, and Re- 
rajner. ' 

W. 1.c.26.0f extortion in the Sheriff,or &c, 
b.4. 76. b.io.1ot. ſeertit. Extortion, and No- 
tice. | | 
W.1.C.27. of extortion. ſee &. 26. and the 
books above there. ; 

W.1.c,35.0f aid to make his ſon Knight, or 
marry his daughter. b. 11. 44. ſcetir- Aid'to 
Knight his ſon,8c. ES 

W.1.c. 32.0f Barretors. b. 8.36, 37. ſce tir. 
Barretor. | 

W.1.c.36. of diſſeiſin with force. b.11.43. 
fee rir.Impriſonmenr. 

W.1.c.38.of limitations,%c. b.4-10,11. b.7. 
40. b.8.65.126. b. 9.36.b. 11.68. {ce tit. Limt- 
tation,and W.2.c.46. 

W. 1.c. 39.of youcher out of the degrees in 
a writ of entry,and the counterplea to it; þ. I. 
15. ſee tit.Counterpleaof voucher. 

W.1.c.40.of barrel ina writ of right. b. 8. 
46. b.g.31.ſee tir. Battel. | 

W. 1. c.41.,of Eſſoins ig novel diſſciſin, at- 
raints,&c. b.q.3 5.b-8.50- | 

W.1.c.45.0f age in the writ of Entry. b.6. 
fee tit, Age,Freſh ſuit, and ſtat.Glouceſter c. 2. 
bclow. | | 

W.1.c.47. of the next friend and Guardian 
to appear, and ſue for the Infant,8&c. b.g.53,54- 
124.b.7-I. Cal. caſe 2. b.8.58. b.g.30. [te tit, 
Attorny, and W.2.c.15.below. 


E. I. | 

Office of a Coronor, and the expoſition of 
it. b.g-2. p. 108. fee above W.1. 6:4- b-2.93. 
b.4-41+ 45. ſee rit.Coronors. - 
Of Bigamy,c.3.0f the Kings aid to his com- 
mittee, or &c. b.g.16. fee tit. Aid of the King. 
Of Bigamy,c.s, of Clergy. .b. 5.13. ſee tit. 


co | 

© Of Bigamy, c. 6. of Warranty by Dedz and 

Concefi in deeds, and the expoſirion'of it. b.1. 

2.þ.4-8 1. (cc tir.Connterplea of warranty, and 

expoſition. | 
6 E. I. of Glouceſter. 

Glouceſter, c. 1, of damages and coft in a&j- 
ons,and che expoſicion of rhew. ſtatute,b. 7.29. 
b.8.50. b.10.116.b.11.g1. ſee tit. Aicl, Mort- 
danceſtor, and Damages. | 

Glouceſt. c.2. of age upon the deed of the 
anceſtor, and pleaded in bar, and the expo- 
ſitionof rhe ſtar. b.5.1,2,3,4-b. 9.85. 

Glouceſt.c.3.0f warranty collateral, and the 
expoſition of rhe ſtar. b.1.75.140. b 3.59.63. 
b.4-4-b-5.2.p.47-80. b.8.51,52,53,54,134- bg. 
11.26.106.b.10.96,97. ſee tit. Warranty, and 
Scare faci.zs, and below W.2.Cihs 


Glouceſt.c.q. of Cefſavit, and expoſition of 
It.b.2.4 3.b.5.2.p.8. b.q.11. b.6.3,4. b.8.44-86. 
118.b.g.85.fee tit.Cefſavit,and Arrearages, and 
W.2.c 21.below. 

Glouceſt, c.s. of waſt againſt the tenant for 
life,years,or &c. and the expoſition of it. b.1. 
45.Þb.2.35.52.68.92.b.3.23.28.84. b.4.63. 68, 
65,70. b.g.2.P.12.43-17.77.115-119. b.6.37. 
41-44-68. b.8.87.152. b 9.139.142. b-10.116. 

39,140. þb.11.40.44,45-48,49, $0-80,8 1,82. 
84.ſce Waſt. 

Glouceſt. c. 7. of the writ of Entry in caſu 
proviſo, and the expoſition of it. ſee W.2.c.24. 
and the books there, 

Glouceſt.c.3. of the County Court, - and of 
what matters and aGtions 1t ſhall have plea. b.8. 
60.County Court. 

Glouceſt.c.8.rouching warrant of Eſſoin,and 
_ is ſufficient, what not. b.2.17. ſce tit. El- 
oin. 

Glouceſt. c.9. of 0470 and 4tia, and Pardon. 
ſee W.1.c.11.above,and for Pardon b.g.2. p.91., 
ſee tit. Corone, and expoſition in his own de- 
fence, | 

Glouceſt.c.11.0f receitby leſſor for years, of 
&c. b.6.5 7. ſee tit.Receit. 

Glouceſt.c.13.of Eſtrepement, and expoſi- 
tion of the ſtat. b.5.2, p.115. ſee tit. Eftrepe- 
ment. | 

| 7 E. 1. | 

Of Religious men,and Mortmain, and expo- 
fitionof the ftar.ſce Mag. ch.c.z36.and the bouks 
there,b. 1.123.b.3.31. b.q.26.39. and W.2.32. 
below, and the books there,and 15 R.2.. 5. 


IIE.q1. 

AQon Burnel of Recogniſance, and &c. and 
the cxpoſiri6n of it. b.2.59. b.3.12,13,14-67- 
b.4-31-64,65,66,67,74-83- b.5.2. p.85,86-90. 
b.7-19,20-22.48,49.b.8.153-17 1.ſce rir.Recog- 
miſance, Extent, Execution, and below 13 Et. 
of Merchants, and 23 H.8.C.6. ; 


I3 E.1Wef1.2. 

W.2.c.1.of rail, and the expoſition of it. 

1. What things may be given in tail by the 
words and equity of the ſtat.what nor. b. 3.8,9. 
b.4-22,23. b.1.88.96,97. b.7-13,14-3334,35+ 
b.9.105. | 
2. What gifts, and by what words, ſhall be 


66.84-103.120.140.b.3-37- b-6.16,17. b.7.41, 
42-b-8.21,22-27.þ.9.128.b.10.50. EIT 

3. Where eſtates in tail created by condi- 
tion and proviſion upon contingency, . to have 
continuance and- perpetuity , be good by this 
ſtat. or not. b.1.84.88.1 Zool 31.1 SS ro 
43+ b-10.37. to. d $2, ſee tir. Conditions, 
and Perperulcies. 


erperulty | 
4 Of power of the Donee in tail to alien 


-the land after iſſue, before this ſtat. and what 


eſtate he had, and what heir ſhall inherit this 
land.b.2.103.b.3.8.85.b-4-4-b 6.41.b.8*35.72. 
b.g.132.b.11.72. fee tit, Formedon in tail. 

$5. Wherethe 2 husband ſhall not be tenant 
by courreſie, nor the 2 wife endowed after this 
fath. 8:35.00 Rn: / 

6. Formedomn in diſcender given by this ſta- 
rute inſtead of mortdaniceſtor. b. 4. 4. and ſupra 
ſeR.4. | 

7. Upon the words of: the ſtat.not extended 
to gifrs before made. b.9.26. 

3. Of the words, (the fine in law ſhafl be 
void) b.3.88,39.b.9.32.b.9.140.b.10.38.ſee tit. 
Expoſition, and Nullity. 

9. Upon the words (nor ſhall ſuch heirs ſeem 
to claim). ſee rir.Claim. 

10. Of the words of the ſtature(ſo that they 
to whom ſach land was given jhall have no 
power toalien) and yer they may alten, and it 
{hall be diſcontinuance and pur the iſſue to a 
formedon. b. 3. 85. ſee tit. Diſcontinuance of 
lands. 

11. And the cfiate tail ſhall be barred for 
ever by common recovery with voucher , not- 
withſtanding the words aforeſaid. b.1. 62,63. 


| 105,94.96.131.b.3-5.593-b-5.32-40,41.b.2.15, 


eſtates tailed within the ſtat. what not. b.1.46. | Biſh 


16,b.10.37. ſee tit.Falſ.of recovery,and belows 
34 R.8.C.20, 

12. And by warranty with, or without aſſets 
ſee {tat.Glouc.c.3. above, and the Looks there; 
and tit. Aflers, Warranty, Scire facias, and Fer- 
medon. . 

13. Where, and in what caſes Formedon in 
diſcender was at the common law, &c. ſee 1ir. 
Formedon. 

13 Where this Matute binds the King, as 
well as a common perſon. ſee below ncar the 
cnd. | 
W.2.c.3. of Cui 31 vita, and the expoſition 
of ir. 1.Of the Cu? in vitab.6.8.b.8.7 2.ce tit. 
Cuz in vitas | 

2. Of Receit, and expoſition of the ſtatute 
touching it. b.1.84. b.3.4-9-61. b.10.44445- 
b.11.39.80, ſce tir.Receit, b.6.8. Falſifying of 
recovery. ; 

W.2. c. 4. of Dower, and £x0d «-deforceat, 
and the expoſitionof the ſlar, - 3. Dower, b.6. 
$7-b.9.16. ſeetit. Dower. | 

2.0f Quod ez deforceat.b.3.9.b.$2-p.85:b.6. 
8.40.b.11.62. ſee tit.Quod ez deforceats 

W..c.s. of Q.tmpedit, and Darrein preſent- 
ment,and the expoſition of it.z. Of the words 
(whoſe preſentee is admitted )-and in what 
caſes admiſſion is a ſufficient nitle, and gaios 
the advowſon of a Church, or nor. b.q-79; b.6« 
29,30-49.b7.28.b.g.132.ſce tit. Q.Impedit tWicey 
Induction,and Plenarty. _ EE A 

2, Where uſurpation and preſentation to a 
Church, during minority and wardſhip,.ior-up* 
cn tenant in courteſie, for life, or years,or upon 
tenant in tail, gains not the advowſon againſt 
them in reverſion,or &c. b 6.25,30-49,50. b.J« 
28.b.11.33.ſee tit. 2.Impedit. 

Upon the. words (he ſhall have ſuch a&ion 
25 his laſt anceſtor ſhould have had) to be in» 
rended of an adyowſon which diſcends, and 
not of an advowſon which he purchaſed. b.3 3» 
b.6.$0.b.11.33.and Enfant, 

4 Upon the words (nor ſhall this ſtatute be 
ſo largely underſtood, &c. , but the Judgmenr 
given in the Kings Court thall ſtand in force 
until,) &c.b. 6.50.1ce above, [e.3. 


$. Upon the words (The plea ſhall nor fail | 


for plenarty , ſo that the writ be purchaſed 

within fix months.) b.6.29. 49,52. ſee Writ ro 

the Biſhop,and 2.Impedit,of the collation of a 
OP. £7 

6. Upon the words (it is provided, that from 
henceforth it be in the ele&ion of the party 
diſturbed, )&c. b. 5.2.p.s 7.97,58.b.6.57 {cc tit, 
2.1mpedit.,and Scifin. - 

7. Of damages in Q. impedir, where the lafi 
preſentation i3.tgbexecovered. b.g.2.p. 58,59. 
b.6.48,49.51.ſcetit.Q.Imped3t. —_- 

8.Of the words (Half years time) the expo-« 


firion,and tation of 1r.fce tit, Expoſition, 
and Computati 
9. Of the words (and from henceforth writs 


ſhall be granted for Chappels,)&c.ſce tit-N.1mp. 

10. Upon the words ( concerning the 1ndica« 
vit, and writ of Right of advowſon of tithes, 
or of the third partof an advowſon, or f&*c. ſee 
tite Indicavit,and below 9 E.2. Artic. cler. ſee 
Advowſon. 

Weſt.2.c.g. of the writ of Meſne, &c. b.4. 
93.h.6 58. b.8.54-86.134- b 9.21,22.110,11t. 
ſee tit.Meſne,W,2.c.54- | 

W.2.c.10. of making atturnies in ſuirs, and 
what was the law before. b.8.58. . 

W.2.c.11, of Account, and Auditors, and 
their authority. b.3.12.44-b-8.82.119. b.11.39. 
40.89, ſee Marlb.c,23. above, and tit, Account, 
and Expofition. | 

W.2.c.12, of appeal, and abettors, and da- 
mages to be recovered againſt them, and the 
expoſition of rhe ſtatute. b.4.45-47- b.5.2.P. 
112. þ.8.66.b.11.33. 77. fee rit. Abectors, and 
Appeals. ; 

W.2.C. 14. of waſt, and the expoſition of jr. 
1.Of prohibition at the common law, and waſt 
boar 7 renant in dower, and by conrtefie, &c. 
b.3-23.b.8.39.h.9.142. b. 10-1156. b.11.49, $0. 
81.83, ſec tit. Waſt, aud Action upon the ſiar, 

2.F or 


h— 


2. Form of the writ of waſt, and againft 
whom the ſtatute ought to be recited, againſt 
whom not þ.4.68. b.g.2.p-12.1 5-75-77: b-5-44- 
ſee tir. ſtat, Glouc.c.z. above, and Action upon 
the ſtatute, 

3. Upon the words (ſhall go to the place 
_ waſted,) and the expoſition of them. þ. 4.65 
/ b.8.152.ſee tit. Waſt,Glouc.C. 5. 

W:2.c.16. of tenure by priority and poſte- 
riority,and who ſhall have the wardfhip of the 
heir.b. $.2.p.$ 6. ſee tit. Ward, and Prerogative, 
c.2. below,and Prerogative 28 E.1.below. 

W.2.c.18. of Elegit,and Execution,and how 
the Sheriff ſhall demean himſelf upon it. b.3.9. 
12:14-b.q.65-67.74-82. b.5.2.p.90.b.6.78. b.7. 
30.b.8.171.ſee tit. Elegit, Execution, and Ex- 
rene. 

2. Upon the words (he ſhall recover by a 
writ of Novel difſeifin) Þb.g.2.p.105. {ce tit. 
Aſſiſe,and ſtat. Merchant, 13 E-1,below. _ 

W.2.19. of the Ordinary,andthe expoſition 
of it.b. 5.2.p.$2,83.b.8.135.b.9.39. (ce tlt.Or- 
dinary. ; 

W.2.c.21.0f Ceſſavit, and the expoſition of 
It. ſee tit. Glouc.c,q. and the books there. 

W.5.c.22. of waſt by one joyn-tenant, or 
renant in common againſt another, and the ex- 

pofition of it.b.11.49. 82. fee tit. aft. 

W.2.c.23.0f account by at executor. b.1I. 


89.90,9 1.ſee tit. Account. 
W.2.c.24. of nuſance, and the expoſition of 
It.b. 5.2.p.101.b.8.48, 49. ſee tit. Nufance. 


There of Quod permittat, and againſt whom 
It lies, b. s 2.p.101.b.8.48,49.ſce tit.Nuſance. 

W.2 c.24- of the writ of entry in Conſemil; 
caſu,and expoſition of ir.b.6.8. b.$.48,49. ſee 
rs writ of Entry, and Conſimli caſu. 

.11.80. Fly | 

W.2.c.25.0f afſiſe,and the expoſition of it. 
1.That it was a ſpeedy remedyjand at the com- 
mon law,b.4-35-Þ-8. 50.66. ſee ſtat. Glouc. c.r. 
above. 

2. Aſſiſe of eſtoyers, or of parcel of them, 
6.5-2.P. 25. b.8.47,48- b.9.112. ſeetit. Afile, 
Common, and Eſtovers. 

3.Of affiſe of wood, and of profits to be 
raken in woods,b.4.89 .b.1 1.49. ſee above ſe. 
2. and tit. Aſfiſe, Wood,and-Demand. _ 

4: Of affiſe of a Corody, or of parcel of it, 
b.8.46.ſee rit. Aſſiſe, Corody,and Demand. | 

5.Of Toll, ſee b.8.46.ſce tit. Toll. 

6.Of offices, and profits belonging to them, 
and of what,and what cſtate,b. 8.4 5,45,47, 49, 
$5. ſee tit. Aſſiſe, Demand,and Plainr. 

7. Upon the words (the writ ſhall be De 1;- 
bero tenemento,) ſee b.8-47,48,49- b.g.2. p61. 
 ſeerit, Writ where it ſhall be general, and the 
Count ſpecial. , 

8, Of common of paſture, turbary,and fiſh- 
ing, ſee þ.2.23.b.4-37-b-7.4-b-6. 57. b.8,48,50. 
ſee tit. Aſſiſe, and Common. ; 

9. Upon the words (they ſhall be had for 
diſſciſors,as well the feoffor as the feoffee,)b.3. 
77,78-b.$.2.p 79,80. ſee tit. Diſſeifin. 

10. Upon the words (where ene feedeth in 
the ſeveral of another,b.8.50.ſee tit. Aſſiſe. 

I 1.{{pon the words(tet them that are named 
diſleiſors beware) what pleas the diſſeiſor ſhall 
have,what not, b.7.26.ſce tir. Diſſeifin,and En- 
cumbent. : : 

r2. Of certificate of aſſiſe upon a Baylies 
plea, or &c. and where it lies, b.4.4-b.6.8. b.8. 
65,66. ſee tit.Certificate of Afſiſe. 

13.0f damages to be recovered in Aſiſe of 
novel diſleifin, ſee tit. Damages. | 

14.0f impriſonment for diſſeifinin fa&,with 
or without force, or upon pleading, and failing 
of .the record, ſee tit.Impriſonment, and Fine 
to the King,and Aſliſe above, ſe&.12. 

Weſt.2.26. of Rediſſceifin, and the expoſiri- 
on of it, ſee ſtat. Merton c, 3. above, ' and the 
books there,and Marlb.c.8. 

W.2.c,28. of effoin in Aſſiſe, and the expo- 
fition of ir, b.4.35. b.9.50. fee tit.Eſſoin, ard 
W.2.c.26.ſe&.1.above. | 

W. 2; C. 29. of oyer and terminer, and to 


o 


claim to be made upon them, and expoſition of | 


ik. 


The Table. 


not,and their authority in cauſes, b. 4. 46, 47+ 
b.6.20.b.9.12.b.9.56.118, ſee tit. Juſtices, and 
Odio and Atza, 

W.2 c.30.of Ni{z prius,and Juſtices of Afliſe, 
and their authority, and the expoſition of the 
ſtatute, b.10.54 103. b.11.62. ſce tit. Juſlice 27 
E. 1.of Fines, and 12 E.2. 

1* Of Afﬀſiſes mentioned in the ſtatute to be 
taken in the proper Counties. ſee above Mag. 
chart.c.12. 
 2.Of adjournment, b.4.4.b.8.57.ſce tit.Ad- 
journment. 

3- Uponthe words (That the Juſtices ſhall 
not compel the Jurors, to ſay preciſely whether 
12 be diſſeiſin, or not,)&c. b.1.18.22.64.128. 
174. b.2.4,5.8, 9.28.56. b.3-37.43- b.q-7,8.24. 
b.g.2-p.11.30.78.84-89. b.6.46.67.77. b.8.94. 
b.g.12,13,14-83,84-99. b.10-122,123, b.11.9. 
ſee tit. Verdi&. 

4- Upon the words (the Juſtices of the 
Benches) ſhall have in their circuits Clerks to 
ioroll all pleas,8&c. ſee b.g.12,13. 

$. Upon the words(Henceforth the Juſt.ſhall 
not pur in afliſes, or Juries, any other Jurars 
_ thoſe who were ſummoned at the firſt, ) 

9.t 3+ 

W.2.C.31. of a bill of exception, and error 
uponit. ſeetit. Error,b.g.13. _ 

W. 2. C. 32. of mortmain by recovery by 
defaulr, and inquiry of colluſion, and the ex- 
poſition of it, b. 9. 13 ſee tit. Colluſion, and 
Mortmain. IAC ALS, 

W.2.c.35. of raviſhment of ward, and tmar- 
riage of him, and expoſition of the ſtarute, 
b.$.22.43-b.2.93.b.$.2.p.to2. b.g.92,73-132: 
ſce tit. Ward,Ele&ijon, Judgment,and Proces. 
_ W.2.c.38.of Jurors,and the expoſitionof it. 
b.8.118. ſec tit. Action upon ſtat, Jurors, and 
Panel,and below Artic,upon chart.c.9. 
W.2.c.40.0f ageſn C3 it vita, b-I. 15 bg. 
50. ſee tit. Age. 

W.2.C.4 1. of Contra forma coliationis, and 
expoſition of the ſtatute, b,2.41; b.g.76. 108, 
b.6.68. b.I1.IH. 

W.2.c.45. of qxeccution by $cire facias after 
the year,and the expoſition of the ſtature, b.2. 
37-b.3-12.14-b.4. 65,66.b.$.2.p.38.88 b.8.153. 
ſee tit.Execution,R ilance, Scire facias,and 
Voucher. _ Ds Ns, 
W.2.c.46. of approverent of Common,and 
expbiicn of it. [6 tar Mert.c.4. above, and 
the books there,and tit. Approvement. 
There, of affiſe of common of paſture, and 
limitation upon uſurpation upon tenant in 
dower for life, years, &c. fee above W.1.c.38. 
and the books there;. and for 'the other part, 
W.2.Cc.5. above, ſeQt.2. | 


113 E 1.0f Merthants. \. 
13 of E. 1. of Merchants,and expofition of 
it,b. 3-12,14- b.4-67.82: b.7.38,39. ſee tit. Re- 
c ce, b.11.64,and 32 H.8.b.6.bclow. 


13 E. 1, Of om, ge I be 
13 E.t. of Circumſpeft8 agatis, expoſition of 
It, b.q-20-b.5-2.p.67.b.7.44-ſee tit.Conſultation 
and Prohibition,b.s.14-ſee below Art. der.c.1, 


©" x. Of Wincheſter. ie 
13 of E. 1. of Wincheſfter,of Robbery,and 
Huy and Cry, b.7.6,7. ſceHuyand Cry. 


# 


expoſition of it, b.6.1, 2. b.8.79.105. b.3:22. 

b.q 120.b.$.2.p. $,6:55-0.7.23:b-I0.128.ſee tit. 
18 E. 1. Of Fints. . 

18 E. 1. Of the manner of levyipg fines, and 


1. Who may take cogniſance of fines, and 
before whom they ſhall be levied, b,8.118. ſee 
tit. Fines of lands, and Cogniſance of pleas. 

2. Upon the words (no fine ro be levied 
without an original,) b.3-b.$.2.p.38, 39.ſce tit, 


whom commiſſion ſhall be direQed, to whom 


Error,and Fallifying of recovery. 


of rhe ſtatute. 
ſee Magna charta c.2.above,and Rel 


2 
ned. 
46. ſee tit. Ward. 


3.Upon what original writ a fine js to be le. 
vied,b.s-2.p.38,39- ice tit. Fines of lands. 

4.Upon the words , if a woman coyert he 
| one of the parties, ſhe muſt be firit examined, 
ſee þ.10.43. ſee tit.Examination. 

s. Touching claim to be made, and where 
negligence of claim prejudices, and whom not. 
ſee tit. Cont.claim,and 4 H.7.c.24.below, 


'25 E. 1, Stat. of Carlifle., 
25 E.'t. Of Carliſle touching Benefices in 
England given and provided by the Pope, and 
the expoſirion of ir. b,s.13.b.11. 73. 


2T E. 1. Of Malefaffors, &t. 
21E.1.Of offenders in Parks,and the ex 
ſition of ir,b.9.72. ſee tit. Forreſts, and above 
W.1.0.20. 

27 E. 1. Of Fines. 

27 E. 1. Of fines, and averments againſt 
them,and Proclamations,&c.and the expoſition 
of it. x, Upon the words (where after waging 
of battel,and the great afſiſe,in their caſes ever 
they hoſd the laſt and final place,) b.1.96, 67, 
b.8.100.ſeetit.Compuration. 
2, Of averments againſt fines levied, That 
before the fine levied,and at the time of levy- 
ing thereof, and fince the demandants , or 
plaintiffs, or their anceſtors, were alwaies ſeiſed 
of the lands in the fine contained, or of ſome 
ot of them,&c. The ſaid exceptions,&c.hence- 

rth, by no means ſhalt be admitred againſt 
ſuch fines and recogniſances, b.3-88,89. ſeetit, 
Averments, and Fines. 
3.Of- the words concerning Proclamations to 
be made upon them,. and the manner thereof 


below; 4H. 7.c.24-and the books there, ſee tit, 
27 Bt. Articles upon the Charters. 


i 
Artic. upon Chart. of the Kings confirma. 
tion of the franchiſes, and the expoſition of it. 
b.I.gI.b. 8.122,to 127,128,129. b.9.68. bt, 
69.ſce tjt.Confirmation,and Franchiſe, 
There,c.2 of Purveyors,and their authority, 
and the expoſition of it, b.8.146. b.10.73. ſee 
rit.Officers. | | | 
There, c.3. of the Court of ithe Marſhalſiz, 
and the expoſition of it, b.6. 20,21; b.4.46,47 
þ.9.15.h.10.73-75. ſcetit. Authority, Aion 
vpon ſtatute, and Marſhalſie. 
_ There, c. 4 of common pleas in the Exche- 


| guer, they ſhall nor be held there, þ. 5. 2. p. 62. 


ſee Magna charta, c. 1 1.above,and Exchequer. 
There,c.6. of the ſeals: To what purpoſes 
the pery ſeal, privy ſeal, or ſigner royal are ſuf- 
ficient,or not. b.2.17.b.6.53- b.8.18.b.10.112, 
115-b.11.89, 90,91,93. ſee tit.Seal. : 
'There, c.9. of Jurors, and the expoſition of 
ir, ſee b. 5.2-p.36.Þ.8-118. ſee W-2-c.38: above, 
and tit.Damages. 

There, c-10-of conſpiracy. ſee below 33 E- 
x. of Conſpiracy,and the books there. _ 

- There,c-12- Fe Kg Lo” - diſtreſs - 
for ir,and expoſition rute, b-5-2- P-4+ 
$6-92-b-7:19,20-b-11.44. ſee tit. Diftreſs , and 
and Prerogative, above Magna charta c- 8: 5I- 
H.3-ſtat-of the Exchequer,and W.1.C-rg. 
There, c.15. of attachment and ſummons in 
Affiſe, and other writs, and expoſition of the 
ſtature, b-9-31. ſee tir. Attachment. _ 

There, c.19. of removing the Kings hand 
with reſtitution of iſſues, 8c. and expoſition of 


18 E. I. Nuid emptores. _ [it, b2.53-b-4-55,57-b-9.9t0 103.ſee tit. Livery, 
13 E. I. of Quia emptores terrarum, and the | and Ouſter Ia main. | 


"28 E.1. Of Wards, and Relief- Ng” 
©'T1E.-1,of Relicf,and Wards,and expoſiion 


1: Of relief, and who ſhallpay IP not. 
ief. : 
2- Of relief, and wardſhip of the helr 18 


ſocage, b-9.73. and W-2. c.35- above, and tit, | 


e. ; 
oof the three ſorrs of writs there mentio- 
.5-2-p.18-b-8-86-b.9.72-b-10-130-b-11-45» 


4- Of wardſhip by Priority. ſee W.2- c.16.- 


abore,and Waizd. 


28 E:1+ 


The Table. 
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28 E.1. of appeals, and approvements, b.9- 
119. ſeeabove W.1. c.14- and tit, Appeals be- 
tow, Artic.cler.c. 1o,and 15. 


20 E.1. Of Eſcheators. 

' 29 E.r. of reſeifing,and Scire facias,8ec.and 

theexpoſition of the ſtature, b.8.159. ſee tit, 
Reſciſer, and Entry congeable. 


33 E.1, Of Conſpirat. | 
23 E.1, of writ of Conſpiracy, and where 
it 11es,or not, b.9225, 56. ſee tir.Conſpiracy,and 
above art,upon the Charter, C.10. 


33 E.1.Of meaſuing Lands, 
3 E.1. of meaſuring lands ; and the expo- 
ſition of 1t, b.6.67.twice. 


3 E.1. Ordinatio Foreſte. 
33 E. 1. Ordinance of the Forreſt, and the 
expoſition of it. ſee above Charter of the For- 
reſt, and the books there. 


34 E.I. Of Mortmain. 
4 E.1.. Licence to alien in mortmain, and 
the expoſition of it; ſee below 18 E.3. pro Cler. 
C.3. and Ad quod damnum,aud Licence. 


I E.2. Of' Knights. 

1 E.2. of making Knights, and who ſhall be 
compelled to accept the degree and dignity of 
a Knighr, þ.6.10, b.7.27,33. ſee tit. Knights, 
writ, and fine to the King. 

"2-1 v3 ACh 

Art. of the Clergy, c.i.1. of tithes, obven- 
rions, and oblations, b.2.44,45,47,48. h.4-7 5: 
bÞ.$.9-13,14 2.p-51-b.5-44-b.11.8,9.16. ſeerir. 
Conſultation, Juriſdi&ion, and above 13 E. 1. 
Circumſpett. 

2, Of mortuaries, Þ.5. 19.13. ſee Conſulta- 
tion and Mortuary. | SY 

3. Of redemption of penance, b.4.20. b.s. 
13,14. ſee tir.Prohibirion. 

4. Of laying violent hands,&c. b. 4.20. b g. 
13,14. b.$.2.p.$1.b 7.44 ſe tit. Attachment 
upon Prohibition. | 

5. Of defamation, b.4-17,20.b.5.2.P.g1. ſee 
tit. Prohibirion,c.q. 

Art.cl.c.2. and the expoſition of ir. *- 

\ 7: If debate be of the right of tithes, and 
the quantity of them come to the fourth part, 
$c. b.$.2.p.10,52+ b.1o 136. ſee tit. Advow- 
ſon, and 1ndicavit, and above,Weſt.2.c.ſe&.10. 

2.0f penance, and-redempriog of it, aboye 
CI. and the books rhere. 

Art, cl. c. 3. of layingNiolent hands , and 
penance for ir,andrede mption of penance. ſee 
above. 

Art.cl.c.q4. of defamat; penance, and redem- 
ption of penance,above c:1; ſet.3,5.the books 
there. 

\ Art.clc.q. of damages, and- cofts recovered 
in Court Chriſtian, b.4-20. b.5.13,14. fee tit. 
Conſultation. I 7 

Art. cl. c.9. df difireſs raken In jthe fees of 
the Church, or the Kings high-way 3 ſee above 
Marlb.c, 15. and W. 1.c, 16. and. the books 
there. FRE: ES 

Art, cl. c. 10. of appeals; and approver, ſee 
ſee above W.1. Cc. 14. 28 E.1; of appeals, &c. 
and the books there. ' | 

Art.cl-c,13. of examination of a Clerk pre- 
ſented to a Church, and the expoſtrion of it. 
b. 5s. 2.P.57- b.6.49. ſee tit, Quare Impedit , and 
there pleas for rhe Biſhop: _ 
/ Art,cl. c.14, of ele@ion of an Abbot, B1- 
ſhop, &c. and the expoſition of it. ſee above 
W.1.c.s. and the books there, —_ 

Art.cl. c.14, 16, of Clergy, and abjuration, 
and expoſition of the ſtatute, b.5. Iq. 26,27. 
fee tir. Clergy. - 

Art.cl. c.16, of approving in appeals, and 
who ſhall become an approver, b. 10,76. b.g. 
119. (ce tit. Appeals. 

12 E. 2. Of York, 
12 E.2.c,2, of witneies, b. g 32.[ce tit, Wit- 
neſles. | 


have wardfſhip, and primer ſcifin of the heir of 


expoſition of the ſtat. b.6.22,71. b.5.2.-P. 102. 
b.9.132.ſce tit, Ward. 27" 


b.2.80,81. b.3.31. b-6.28. b.8.85,106.twice, 
b.10.2 5. ſee tit. Licence. 


in them, and the expoſition of the 
b.5.1.p, 14,15. b6.29. b.7-28- b.9-32, ſee tit. | 


to have the cuſtody of Ideots, and their lands, 
and expoſition of the ſtat. -b.4. 56. 126, 127; 
b. 8.170, ſee tit. Ideots. 


have wreck of the Sea, Whales,and Sturgeons, 
| and theexpoſition of ir, b. 5.2-p.107,108.b.7. 


eſcheats and forfeityres of lands held of other 
Lords, b. 6.6, fee tit. Tenure,and Treaſon, b.7. |. 
20, Calv.cafe. 


the Kings poſſeſſion before. livery, and office 
found, and expoſitionof the ſtar, b 
58.b.8.172.b.9.139. ſce tit. Intruſton, Dower, 
and Entry congeable, 


and patents of things appendanr, or &c. and 
rhat they paſs not by general words without 
expreſs mention,Xc. b.1.50.b.3.31.b.g.2.p.11. 
b.6 66.b.7.19.b.10.64,65.{ce tit, Grant of the 


' 12 E.2.c.3. of Nif prius. ſee tit. W.2. C-3Oe| 


above, and the books there,27 E.1.c. of Fines. 

12 E.2.c 4. of Niſs prius,and the expoſition 
of ir, ſee above W.2.c-30. and the books there, 
and ftar.27 E.1.c.4. of Fines, or rather of N/ 
prius. fee tit. Juſtices of Nz/z prius. = 

I2 E.2. c. 5. of returns of Sheriffs , they 
ought ro pur their names ro them, and the ex- 
poſition of the ſtar. þ.2,p.5.41. ſee cit, Return 
of the Sheriff, b.8.162. 

12 E, 2. of challenging of eſſoins, where, 
and whats efſoins lies in a writ of Dower, what 
nor, b.g.15.ſee tit.Eſfoin. 


17 E.2. Prerogatiue. 


17 E.2, prerogative, c. 1. of wards, and the 
expoſition of it. | 
. Of the words o_ hold of himin chief) 
what is tenure in chief, what not, þ.2 81. b.7- 
8,12. b.g. 123, 131, 133, ſce tit. Tenure, and 
above Magna charta, £29.31. . EE gs, 

17 E.2. prerogative, c. 2. of tenure of the 
Ring by poſteriority, and the expoſition of it, 
b. 5.2.p.56. ſee tit, Ward, Priority, and Poſte- 
r1ority, 


There, c. 3. of primer ſeifin, and the expo- | 


firion of the ſtat. b.8.163, 166,172,173 beg. 
16.132.b.10.80., - 

Where the King ſhall have primer ſciſin of a 
reverſion or remainder, b.2.93. b.6.3.b-9.126, 
129,132, ſee Livery, and Ward, 

Where the King thall not have primer ſeifin 
of lands, to which the tenant has but tight or 
title to enter. ſee tit. Ward twice. | 

Where the King ſhall have prerogative to 
have primer ſeiſin of rhe dying ſeiſed of one, 
who had a joynt eſtate with another for. life. 
by 163.b.9.126.ſce tit. Ward, and 32 H.8.C.1. 


Where' the King ſhall have prerogative r6 


him to whoſe uſe 3 below, 4 H.9.c. 17. 

Where the King ſball not have prerogative 
of primer ſeifin of - lands aliened by colluſion. 
ſee tir, Ward, and Collufion. ee” | 

There, c.4.. of women, and aſſignment of 
dower in Chancery, b.9.16,17. ſce tit. Dower, 
and fine to the King, and Magna charta, c:7. 

17 E, 2. prerogative of parcenors, atd ſuir- 
and tenure by them after partition, and the | 
expoſition of it, b 6.1, 2.ſee above, Marlb.c.o- 

There,c.6. of wardſhip of. the heir married 
by the father within, age of conſent, andthe 


_ There, c. 16. of forfeiture, and pretogatiye 
of the King, to have year, day and waſt, b. 4: 
124. ſce tir. Forfeiture. | 

17 E.2, manner of doing homage, @_ 
17 E.2. of homage, b«4-8.b.7.5. ſee tit. Ho: 
mage. ny ; 
17 E.2,.0f Templers. | 
r7 E.2. of Templers, and the expoſition of 


It, Þ 3.3.b.7 .13.b.11-2I. 


_ - 18 E 2.0f Letts, , 

18 E.2, of Leets, and what things afe inqui- 
rable and preſentable there, what nor, þ.s. 2. 
p.73-104,112.þ.6.77,78. b.g.111,113. ſee tit. 
Leets, Bar, ahd Turn of the, Sheriff. 


x E.3.c.6. of attaints in perſonal aRions, or 
aſlefling of damages, b.6.44-b-10-119. b.11 6. 
ſce tir. Attaints. GY 

i E.3.c-4-ſtat.2, of the Kings debts,and the 
expoſition of it.ſee above Art.upon-the Chart. 
c.12. and the books there. Z £90 Fias 4 

1 E.3. c.9. ftat.2. of confirmation of Fran- 
chiſes; ſee Magna charta above; ©. 9. of Frin- 
chiſes, and” their confirmation, and tit. Confir- 
mation; and Franchiſes. _. : © -.- 
1 E. 3:c. 11. of prohibition upon a ſuir in 
Covurt-chriſtian for defamation.ſee above A4rtic. 
cler. C.1, ſeft.5, and Circumſpect. agatis, andthe 
books there. ſee tir. Prohibition. 1 


- 


1 E.3. c.12. ſtar.2, of alienation withour li- | 


cence. ſee. above, Prerogative, <7; the 
there, and tir. Licence. © + = 
1 E.3.c.13. of Tenures of an Honour, and 

the expoſition of it. ſee above Magna 
c.31. and Prerogative,c. 1.ſc&. 1,and the books: 
there. TR Foo . ; Þ 

- TI E.3. c. 16, ftat.2, of Indiments taken in 
Leets, or Sheriffs turns. ſee above Magna chart. 
c-35- and 31 E.3.c.14- the books there. 


2E: 5.c8. of jfics and dur th Juſties 
ſhall not forbear to do. it, neither for the gn 
nor little ſeal, expoſition of the ftatutey b.g.2. 


p-40-ſeerit, Superſedtas, and $ = [ "36K. 4. be- 
. £ -* x + Ve = BY - be. FP 


low; © LED Le FI EONS DO EY 
_ 2 E.3.c.15. of Fairs,howthey ſhall be held, 
and whar days and places, b.5.2.p. 83- -b.8.20, 
127. ſee rir.Deeds, and 5 E.3.c.5. 


4 E-3.c.2-0f Juſtices of Gaol delivery, and 
their authority, b.q-46,47. twice, bi6.20. b.7c 
12. b.g.188. b:10.$4 b.1r.62.ſce tit. Juſtice: 
4 E-3-c.3. of Purveyors.ſce above Artwp 
the Charrt.c.2. the books there, and tit.Officer 
4 E.3-c.7: of treſpaſs by rs, for treſ-" 


There, 6 and 9.0f allenation without licence, 


There, c. 8. of adyowſons, and the Kings 
prerogative, that nv time ſhall prejudice/him 
t.b.3.78. L 
Prerogative. > 68 
There, c. 9 and 16.6f the Kings Prerogative 


There, c. 11. of the Kings prerogative to | 


16. ſee tit. Wreck, and Weſt. 1.C. 4.above, 


paſs done in the time of their reſtator, b.9.78 . 
4 E.3.c.11-.of Juſtices of Afſiſcs. ſee W.2. 
C30. above; the books there, and below 14 
3-C.16, | 
| 5s Ego. 

$s E.3. c.2, of Purveyors. ſee Art, upon the 
Chart.c.2the bobks there,and' 4 E.3.c,3.above; 
ad rir.Officer et EEE. 
$s E.3.c.s. of Fairs,&c, ſee 2 E3. c.15. and 
the books there. FEES 

s E.3. c.3. of the Marſhalfie, 6.10.69. and 
10 E-3. feebelow. _' © LE 
5s E.3-c.9. of actuſation;&c. ſee above Mag. 
charta, c. 29+ and tit. Impleader, and below, 


42 E-3. | 


\s E.3.c-12. touching Charters,and allowance 


There, ©. 12. of the Kings prerogative of | of them, b.$.2-p.88- b.6-8 0. ſee tit.Charter;aod 


There, c.13. of intruſions, and entry upon | 


2 53» bg. 


There, c. 15. of prerogative in his grants, 


Utlary. 


* 


5 E.3-c-x4- of night-walkers, b.g-68. ſee tit, 


Falſe unpriſonmenr. 


9E.2; 
9 E.2.c-1,2. of Merchants, and merchandiſe, 


b.8-128, ſee 25 E.z. and 27 E.3.below. 


| io E:3. 
10 E.z-c,2,a0d 3. of Charters, 8c. ſee above 


$s E.3-c-12. the books there, and below 27 E.3, 
C.2; 


10 E.3.c. 1, and 4- of Purveyors. ſee above 
Arr.upon the charter c.2. the books there, and 


4 E-3-c-3. above,s E.3-c.2-tit.Office, and below 


14 E.3.c.17, 


Kiog, and Appendant, 


Cc io E.3. 


2 6) Pegs 
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10 E.3.c.2. of the mar{halfie, h. 10.69. (ee 
above $5 E.3.C.3.and tit. Marſhalfic. 

There, c. 3. of error upon judgment give 
in the Courr of rhe marſhalſic,b.10.69. ſee tit. 
Error, and Marſhalfie. 

II E. 3, 

11 E. 3.of the Dukedom of Cornwall, and 

the expotitton of it. b.8.15,to 25, and 30. 


14 E:3. 

14 E.3-c.4.0f Engliſhery, b.7. 16, 17.Calv. 
caſe. ſee tit. Expoſition. 

14 E:3. c:6. of amendments, b.q-52. bs 2- 
p-43,44, thrice, 45,46. b.8.157,158,159,161» 
ſee tit. Amendrnent, 

14 E:3.c.t5. of charters of pardon of mur- 
der,or death of a man, what words are requi- 
fire, and what charter is go0d, what not. b. 6.13, 
ſee tir. Charrer. 

14E.3c 16. of N:/; privs.and the Juſtices of 
Niſs priusabove, W.2.c.30, and 12 E.2. of York. 
tic, Juſtices,and Nzſs priuse 

There, c. 10. of Gaols, and Priſons within 
the Counties, 8c. b.q-34.fee rit. Sheriffs. 


18 E. 3. 
18 E.3.c.3.of the Clergy for licence to alien 
in mortmain, and what 1s good and requifite. 
b.1o 25,26.31-110. ſee tit, Licence, Ad quod 
damnum,and above 34 of Ex 1. of alienation in 


mortemain. 


There, c:'7. for the Clergy, juriſdiQion of | 


the Courr Ecclefiaſtical in caſes of rithes. ſee 
tit. Tithes, Juriſdi&ion; Prerogative, and £40 


Minus. 


TER ' 20 B. Zo j 35 

20 E.3.C.1. of juſtice, and that the Juſtices 
ſhall not forbear tro do righr, neither for the 
great nor lirtle Seal, b. 5.2.p.40. ſce tit. Superſe- 
 dras,Seals,and 2 E.3.above. 


,- 25 E3, 
25 E.3-C. 1. of thoſe that be born beyond | cal; 


Sea, b+5.6,7.16,18,19. Calv.caſe. ſee tit. Alien 
born, and-42 E.3.c.10.below, 25 E.3.C.2. of 
Treaſon,and the'expoſition of ir, b.3.10. bug. 
Me Hi main 15-b.7.10.b8.28.b.11. 
25-ſce tit. Treaſon, and. 26 H.8.below. 

25 E.3.c 1- of doaths, c. 2. of merchants, 
b.8.128. ſee 27 E.3.below. | 

25 E.3:c.7. of the incumbent,and what pleas 
he ſhall have, whatnor, b.4.117.b.6.48.b. 9.26. 
b.10.54- ſee tit. Ericumbent, 25 E-3.c.4 of ac- 
cuſarion. ſee Magna ch.c.2g, above. _ 

25 E-3.c:17. of exigent 1n debr, or detinue, 
ba SINPIrICS Proces,and Execution, 


2g B:2.6.19. of prote&ions, b.9.8 9.21,23. 
b. 8:68-ſee Proceftion, 7 3 
25 E:3. c.22. of Proviſors, b.$:$.24,25.71. 
SESS bi 41-63; ſee 6 H.4-c.I. and 9 Huge Ce, 


27 £4» | | 
27 E.3.c.1, of Premunire,and Proviſors,b.s. 
16,17-20,22,26, 6:6:Bpiſt.1o H.z.there,b. 7.14. 
; ha Eon tit.Premanire, 16 R.2.c,g, and the 


27 E.3.c.2. of charterof pardon.fee $ E.3. 
_ C.1I2.aboveand the books rhere: 
27 E.3- c.8. of the es the Jurors to 

be aliens,b 9.11.b.10.104. fee tit; Alien born. 

27 E.3.C-9. of ſtatute ſtaple, and what lands 
ſhall be in execurion, b.2.59. b.3.12. b.4.64, 
67,82.b.g.2.p.86. b.7.19,21,22,38,39. ſce tit. 
Recognif. 13 E. 1. of ſta 
28 H.8.c.6. 

- 27 E.3. c.11. of merchanrs, 'b. 8. 128. ſee 
above 9 E.3. and 25 E.3.c.2, | 
F 28 E:3. | | 

28 E. 3.c- 6. of cle&ion of Coroners, &c. 
W.1.c.10.above,and the books there. 

28 E.3.c-13+ Of aliens, and trial by the half 

tongue. 29 E.z.aboveand the books ther. 


31 F.3. 
31 E. 3-£.11. of adminiſtration committed 


cure. merchant”, and | 


| 


31 E.3. c.12. of errors 1n the Ccurtof Ex- 
chequer, and where, and how they ſhall be re- 
formed,corredted, and amended. b. 1.11.34,38+ 
b.3-11.b.8.58,65.b.11.46,56. ſee tit; Error. 
31 E.3.c.14. how, and at what time of the 
year the Sheriffs turn,and Courr Leers ſhall be, 
held. ſee Mag. ch. 35. the books there, and tit 
Leets ,and Turn of the Sheriff. 


| 


34 E+3s Fae 
34 E.3.c.1. of Jiftices of Peace, and their 
authority,b.4. 46.4 7.b-$-2.p.59.71,92-b.8.120. 
b.g.118,119.b.10.96,79.and Epiſt. there, 9 and 
Io.b.11.62.ſce tit. Juſtices of Peace. 

34 E.3.C.14. of traverſe to an office,and the 
expoſition of it. ſee 36 E.3. £.13. below, and 
the books there. 

34 E.3.c.13. of the eſcheator, and how he 
ſhall demean himſelf in taking an inqueſt, &c. 
b.1.42.b.4-57.ſce tit.Eſcheator. 

34 E.3.C.15. of alienation withour licence. 
ſce 17 E. 2. Prerogarive c. 7. the books there, 
and tit. Licence. : 
34 E-3-c.16.of non-claim, þ.8. 100. fee tit. 
Non-clatm. 


36 E.:3» 
36 E.3.c.13. of traverſe to an office found 
before the eſcheator, and the expoſition of It, 
0456,59. b.7. 44, 45+ (ce tit. Traverſe to an 
office. 


35 E.3«c.15. of Count, it abares not for 


| want of form,and entry of pleas,b.$.161.b.10. 
132.fce tit, Counr, and entry of pleas. 


and 


38 F:3. 
38 E.3.c.3, of Proviſors. ſee 25 E.3. C. 22. 
27 E.3.C, I. the books there, b. $.20.Cawdry his 


7 E3. : 
7 E.3.c.7. of x 1-54ſce rit.AQs, 
5 Eliz,c.4below, and 22 H8.c-13. 


Co 


42 E.3» 

42 E.3.c.3. of hat fee Magna charta 
C.29. the books there,and tit. Impleader. 

| - -42 E.3. C10: of thoſe that be born beyond 
Sca,above 25 E:3. and the books there, and tir. 
Alien born, 


25,26.'b.3:81,82,83.h. $.2.p. 60. b.6.18. b.1o. 
56, ſee the. Callulion, PM | 
DS. 

r R.2.c.8. of ProteRions., ſee 25 E.3. c.19. 
| 1'Re2.C.9, of a writ againſt Pernor”of the 
profirs,and the expoſition of it. b.1.123, 131. 
> Rao writs,4 H.4, 

1 H.7. 0G 
TR.2:c.12. of debt ſt a Gaoler u 
hehe Ir oy 
ALE qpon 7 ane ory p20 erars wake 
Authority, and Eſcape. - © | 
q 2 Ro2+ 


| -2 R.2.c.3. of fraudulent gifrs 6f goods to 
defraud ' creditors, and flying into ſanRuary 3 
above 5& E.3.c.6," aid the books there. _ 

' 2R:2.c. 5. of news and ſanders of. the great 
men, and the expoſition of ir. b 
\P-1 2 $-b.9.56,5 9. ; 


5s R 2. ets 
' 5 R:2.c.2, of apaſſageover Seawithout the 
Kings leave, b.2. 17. ſee tit. Contempr, and 


| 
| 
| 
| 


| * gR.2. c.7. of entry into lands where entry 
is not given by law. ſee below 8 H.6.c. 
{forcible entry, and the books there, 


6 R. 2, 


by the Ordinary, b.1.190. b-.3-40. b. 5. 2-p.30. 
rwice, and 28.b.8 235,143. b.9. 38,39. ce tit, 
Adminiftrarion, and Ordinary, b.g.11-16. 


6 R.2.c.2, of writ to be brought into the 
County where the contract was made,&c. b.7, 


| s EQ. \ 
| 45 xs hy oa FY £4 of great wood,and the 
expoſition of ir, b.2.38,40,41,44- b-1 148,49. 
ſee tht. Attachment upon prohibition, and con- 
on 2 $0E.32 SIN | 
-g0'E.3.c.9. of fraudulent gifts of goods ro 
defraud creditors,and the expoſition of it, þ.2. | 


of It. b.3.43,44 524 | 


4:14- b.5.2.| 


9, Of 


6 R. 2. c.4. of inrollments and exemplifica- 
tions,and their force, b.$.2.Þ.53-74- {ce tir. In- 
rollments, and Exemplifications. 

6'R.2. CS, of Rapes, of rape and conſent tg 
the raviſher,&c. and the expoſition of ir, þ.. 
95,98,137. b.3.39,40-61,62, ſee tir, Rapeand 
Diſcent, Veſtingand Deveſting, and Heir. 


7 R.2. 
7 R. 2.c.10,. Of aſliſe in the confine of the 
counties , of rents 1fſuing our of lands in (c- 
veral Counties, b.4-4-b.7.3. ſee tit.Afſſiſe. 
9 Re2. 
9 R.2.c. 3. of error, or attaint by him in re- 
mainder, and expoſition of the ſtatute, þ.3.4. 
_ 61.b.9.141+b. 10.44. ſee tir. Attainder, and 
rror. 


I3 R.2. 
13 R.2. C1, of the Incumbent. ſee 25 E. 3. 
above. 
13 R.2.c.5. of the Admiralty,&c. b.2.93.b.$, 
2, P- 106,108. b.1o.,115, 117. fee tit. Admi- 


ralty. 


I5 Re. 2. 
15 R.2. c.3. of the admiralty and jurifdiai- 
on of that Court. ſee aboye 13 R. 2. and che 
books there. 
I5 R.2.c.2. of forcible entry, ſee below,8 H. 
6.c.9. and the books there. | 
15R.2.c.g, of mortmain. ſee above Magna 
ch. c. 36. and 7 E.r. of perſons religious, the 
books there. 
16 R.2. 

| - T6 R.2.C.5. of Premmire, and the judgment 
_—_ vo& to incur It, Rg-9-17-20, 23324) 
FLY 7.1 9.9 I I. 3. ce 25 + Z« C22, 4s 
| bove, _d the Choke there. 


| 


1 H. 4 

r H.4. c.6, of the Kings patents, the value 
of the thing granted is to be expreſſed in 
them. b.3.33. b.10.81, ſee tit. Grants of the 
King twice. | 

| 2 Hi4. | 

2 H.4. c.3. of the Kings patents, as beforc, 
x H.4.c.6. ſee the books there. 
' 2 H.q. C 3. of Premmire, b.g.23. ſee 5 E.z, 
C-22» 16 R.2.C.$.above, and the books there. 

2 H.4- C14. of the admiralty, and its juriſ- 
dition. (ce 13 and 15 of R.2. above, and the 
books there. 

2 H.4.c.14, of Hereſfic, b. $.234cc Herefic. 


0 4 H. 4 
Of thoſe called 1n/ediatores viarum, and that 
they ſhall have rheirTlergy, b. 11. 29. ſee tit, 
Inditments. - - | 


1 4 H.q.-c-7. of wrirs againſt the pernor of the 
profits, and the expoſirton of ir, b.1.123,131- 
ſee above 1 R.2.C.9. and Maintenance of writs, 
and below 1 H.7.c.1. 


4 H-4. c- 22. of the Incumbent, what pleas 
he ſhall have-nor to be oured withour proces. 
"ſce 25 E.3-c.7-above,and the books there, 


— o. 3 H4.Gs. 
Of exatnination,&c. in debt upon arrearages 
of account,and law in it; where,of whom,and 
how, b.6.53-b. 10,103, ſee tit, Examination,and 
Ley...-:. | | 
5s H.4-c.1 | 
open which fines are levied in the office of the 
oo s breviumg&c. b. $2. P-39. ſee tir. Fines of 


4. touching the Inrolment of wrirs 


S.-- 
s H.4'c. 10. of Gaols, none ſhall be impri- 
foncd but in the common Gaols,b.g.119- 
6 H. 4+ 
6 H.4.c'1. of the Popes proviſions, &c. þ.s. 
23. ſee 25 E. 3. of Proviſors, and the hooks 
there. | 
7 Hide 
7 H.4.c. 6. of proviſions,and Premunire, bis. 
24. ſee above 24 E.3.C.22. 
9 H.4-C.9, of Merchants,&c.b.8.128. 


2 IS ROTO 
9 H.4-nor printed, touching the liberties and 
franchiſes of London, b,8.128.; 


1,2, ſee tit, Writ. 


— © 


—————_— — 


IH.s. 

1 H.3. c.3, of ho and how puniſhable, 
b.4.18.b.$.2.p.50. ſee tit. Forgery. 

1 H.$.c.z, of Additioas, b.5.67. ſee tit. Ad- 
dirzon. 

2 His. : 

2 H.s. c.1. of power given to the Ordinary 
to enquire of Hoſpitals,&c.b.5.25 - : 

2 H.$.c.2. of Corpus cum cauſa, for him that 
is condemned in execution,&c.b.8.143- [ce nt. 
Priviledge, and Corp:es cum cauſa. 

2 H.$.c.3..of a libel co be delivered , b-10, 
75.ſee tit. Aion upon ſtature,and Prohibition. 

2 H.$.c.7. of herefie, &c. b.s. 9.25. (ce tit, 
Herefic, | 

a 

4 H.z.c.8.0f lands,&c. of Priors aliens given 

to the King, b.7.12.Calv.cale. 


9 H.s, 
9 H.$.c.z. of amendments. ſee 14 E.3.c.6. 
above,and rhe books there. 
6 Hb. 
6 H.6.c.g.0f ſewers,8&c. b.g.2.p.100. b.6.20. 
b 10.138,139,143- fee tit, Commiſſions, and 
Sewers. 


— —— 


o H.6. 

3 H.6.c.g, of forcible entry, and reſtitution 
upog it.b.g.2.p.120. b.9.118. b.10.116., b.11. 
30,59,60,64,65 _ 

8 H.6,c.10. of cxigents to be awarded in a- 
nother County, 8c. and expoſition of it, b.3. 
50. ſee tit.Exigent,and Expoſition. 

8 H.5.c.12.of amendment, þ $5.2. P.4$+ b.8. 
158,168. ſee aboye 14 E.3.c.6.and tit, Amend- 
ments. | 

8H.6. c.16. of taking lands to farm upo 
office found,and trayerſe render, b. 11.64-ſee tir. 
Traverſe. 

Ii H.6. 

11 H.6. c. 4- of Pernors of profits ation 
mainrainable againſt rhem, b.1,223. ſee above 
4 H.4-c. 17. and the books there, and Malnte- 
nance of writs. 

' 11 H.5.c.s. of waſt againſt pernors of pro- 
firs,and the expoſition of ir,b. 5.2.p.77. ſee tit. 
Waſt,and Maint.of writs. | 


13H. 6. 

18 H.6.c,19. of Captains and Souldiers,b. 6, 
27. 

20 H.6. 

20 H.6.c.9. of trial by Peers, b.6.52.b.9.30. 
117. ſee tir.Corone,and Expoſition, and aboye 
Magna charta, C29. 

23 H.6. 7 

23 H.6.c.10- of the Sheriff, and priſoners to 
be let to mainpriſe,and obligations to be caken 
by him,&c. b 3. 50,59. þ.4+76+ b.g.2.P-119. b.6. 
19.h.7.14-b.10.100,101.ſee tit.Mainpriſe,Ob- 
ligation and Debr,where the pleading 13,and ſo, 
Wc. f7 

23 H.6. c.17, of eſcheators, and how they 
are to demean themſelves in taking of inqueſts, 
and returning of offices, b.1.42. b.4- 57» ſee a- 
bove 34 E.3.c. 13.ſce tit, Eſcheator, and office 
before,&c. 

27 £6. 

29 H.6. c.$. of Fairs, and how they ſhall be 
kept, b. 5-2:p.3. b.8.20,127. fee above 2 E,3. 
C.15.and 5 £-3.c-5. and tit. Fairs. . 


9 H.6, 
39-H.6.c.2 of wiedihip"of an heir female, 
and her age to be out of wardſhip, ſee above 
Mert.c.6,7. W.1.C.22. books there. 
+ — Tons 
x E.4. c.2. of preſentments in the Sheriffs 
Turn,and expoſition of ir,b.g.2.P-119. b 9.26, 
ſee tir. Turnof che Sheriff, _ 


12 Es. 4+ 
12 E.4.c.6. of ſewers. ſee 6 H.6.c.s. above, 
and the books there. 
' 22 E.4- 
22 E.4.c.6, of Swans, and the expoſition of 
1.b.7.17.ſce tit. Swans. 
22 E.,4.c.7. of woods, and the expoſition of 
it, b.8.137,138. {ce tit, Woods,and 25 H.8, be- 
low,c.17- 


es, 


1 bs T able. 


I R. 3. 

1 R,3c.1.0f a feoffments, or &c. 
made by him to whoſe uſe, a: d expoſition of 
the ſtature. h.1.87.101,122,128,129,131,132, 
133,147. b.7.14-b.9.76. fee tit. Uſes, Devile, 
Sub-pena,and Diſcenr. 

1 R.3.c.9. of Fines,and the expoſition of ir. 
ſee below 4 H.7.C. 24. the books there, and 27 
E.1.0f Fines, 


1 2.7. 

1 H.7, c.r. of uſes, writ, againſt pernor of 
profits, b.1.123,131. b.q-131+ b.5.77. bel 1.92: 
ſee tit. Maintenance of writs,and above 4 H. 4. 
C17, 

I H.7.C.4.of the incontinency of Pricſts.b.s. 
9. ſee tit, Falſe impriſonment, 

3 H.7. 

3 H.7.c.1. of murder, the Coroner, Eſcape, 
Atrorny, Appeal by a woman within a year 
againſt him thar has been arraigned upon an 
inditement,&c. - 

I. Of murder, and what death of a man is 


I12. ſeetit,Corone, and above Marlb.c.25- 
2. Of the Coroner,and his authority, and of 


murder, what not. b.4. 40,42,44 b-9-68, 81+| 


8. Of five years for the iſſue in tail to clairn 
upon a fine levied by his anceftor,or &c.where 
he ſhall have them, and how they ſhall be ac* 
counted, or not. b.3.86,87,98,91. b.g.1 39. ſce 
cit.Continual claim. 

9. Of five years for an infant to claſm up 
a fine levied, and how, and from what time 
they ſhall be accounted. b.3.91. b.8.100. b.gs 
104.{ce rir.Continual claim. 

10. Of five yeors for a priſoner to claim 
upon a fine, and from what time they ſhall be 
_ b.3 91-b.g.87.104-fcc tit.Continual 
claim. 
11.Of five years for a manoverSea to claim 
upon a fine, and how, and from whattime they 
ſhall be accounted:b.3.9 1.b.4.129. b.7.23.b8. 
100. ſee tit, Continual claim. , 

12, Of five years for a manof unſound mes 
mory to claim upon a fige levied; and how, and 
from what time they ſhall be accounted.b.3.91s 
bes 25.b.8.100.b.9.89.104. {ce tir. Continual 
claim. ; 
13.Upon the word (intereſt) whether leſſee 
for years be inrended, and within the ſtatute, 
and how the five years upon a fine ſhall be ac- 


whart things he muſt and ought to inquire. b-2, 
93-b.4-41,45.twice. ſee tit.Coroner twice. 

- 3- Arrajgnment within a year upon an In- 
didtmont. b.4.45,49- ſee tit. Appeal. 

4- Of the words inthe ſtatute of him that is 
acquitted within the year, &c. ro be again ar- 
raigned,b.4.39.46,48-ſee tit. Appeals twice. 

Of Attorpy in Appeal.ſce tit. Attorny books 
there. 

_ 6. Of the words concerning the time to be- 
gin the appeal, b.4-42.b.5.2-p-107.b.7.30- ſee 


1 


counted for him to claitn, ' þ. $.2. p. 124, beg- 


| 105, 


14. How the words of a ſtatute (that a fine 

leyied,and five years paft,&c. ſhall bar)ſhall be 

intended, and where he that has a profic, as 

rent, cc mmon,or &c.ſhall nor be bound rhough 

he claims not, &c. þ.3.90.h-5.2.p-124- b-10.96;; 
97. | 

_ T5. Of averment, or exception mentioned: 
18 the ftatute (Thar the partics ro rhe fine had 
nothing) and who ſhall have it, who not. b. 3. 


tit. Appeals,and time. 
- 9.0f appeal by the wife of the death of her; 
husband,b.4.46. ſee above Magna ch.c.34. 

8. of amercement of a town tor cſcape,b.7: | 

3 H.7.c.4. of fraudulent gifts of goods and 
chattels to defraud credjrors, and cxpofition of 
the ſtature, b.2.25,26. b.3.81,82,83. b.6-18- 
b.10.56, ſee cir. Collufion. Fl 

3 H. 7. C. 10. of damages for the def. 1n a 
writ of Error. b.$,2.p.29. 


He7s - 
4 H.7. c.r. of w_ ſeeabove 6 H.6. c. 5» 
the books there, and rit.Commiſſhon,&c. - | 
4 H.4. c.13. of Clergy, and burning in the 
hand, b.s. 2.p.$0. ſee tir. Grant of the King. 
4 H.q.c.17. of wardfſhip of the heir of him 
to whoſe uſe, b.88. 123.b-4.4. 76.b.6,96. fee tit. 
Ward. 
4 H.7.c.19. of husbandry and tillage,b.4-36. 
4 8.7.c.20.0f a&tions popular, b.11. $7.66. 
ſee tit. Aion upon ſtatute,and Aion popular. 
4 H.7.c.24. of fine levied of lands, and the 
the expoſition of it, | 
1. Touching the manner of levving fines, 
and ingrofling chem. ſee above 18 E.1. of the 
manner of levying a fine, and the books there. 
2. The ſtarute 29 E.1. of fines above, ſpeaks 
of fines lawfully icvied. ſee what fines ſhall be 
ſaid lawfully levied , what not, b.3-88. b.g.2. 
«3853944245» Þ+I 1-79, ſee tit.Errors. 

, ” Aa the wg upenſuch finc ingroſied, 
and Proclamation had) chefine tobar. þ.1.96, 
97-b-3-86,87,88,90,91. 

4.Of the five years for the w6man covert to 
claim upon a fine levied, and how, and from 
what time they. ſhall be accounted. b.2.93-b.3. 
$7.b.8.72.100.b.9.140,141.b.10-49.99.. .-. - 

5. Of the five years for him in reverfion, to 
claim upon a fine levied by tenant for life, and 
ro what time, and how they ſhall be accounted. 
b.3.77,78,79> Og 

6. Of the five yearsfor him 1nreverſion, to 
claim upon a fine Jevied by the feoffee, or &c 
of leflee for years, life, or at will, and how ; 
and from what time they ſhall be accounted. þ.3. 
77.78,79. ſee tit.Continval claim. 

7. Of five years for the difleiſee, upon a 
fine levied by the diſſciſor,and from what time 
chey ſhall be accounted. þ.3.79, b.9.105, 106. 


88,89,90. ſce tit. Averment, and 27 E. 1. of 
fines above, b.9.141.. 

16. What corporations are within this ſia- 
tute, and bound to claina within five years, &c. 
whetnor. ſee b.11.69,71 ,78. ſee tit. Corpora- 
tions. RE | 

17. Of eletion of the-party to levy a fine 
according to ſtarute,or common Jew.b.3.5 1.8 6. 


| 88.b.8.7-72. 


7 H.7. 
7 H.7.C.1+ of Captains, and Squldiers. þ.6. 
27. | | 

—_— 11 H. 7. 2 
I1H.7.c.13. of Captains and Squldiers, and | 
the expoſition, b.6.27; ſee 18 H.6. c:19.. and. 
0 H.7.C.I. | 

11 H.7.c.17.0of Swans cggs deſiroyed, or &c 
þ.7-1 8. ſee tir.Swans. mo 
It H.7.c.20, of women, and diſcent of the 
right of Joyntures,and the expoſition of jt. 

I, For the joynture of a woman, and what 
eſtate is a joynture within this ſtatute, what 
nor. b.1.176. þ.2.76. b.q-3-39, b.$.2. p.25,26s 
Þ.7.40. ſee tit. Dower. 7 | 

2. Of forfeiture, and what is forfeiture with- 
in this ſtatute. b.3. 51. 59, 60,61, 62. h.5.2- 
p-80.b 10.39. ſee tit.Forfeiture. 

3. Of warranty mentioned in this ſtaruzte, 
and of it, ſee ſtat. Glouc. c. 3. above, and the 
books there,and tit, Warranty. - ... 

4-Upon the words(yoid and of none effeR,) 
ſee 3.59,69. and tir.Expoſition. 

$5. Who ſhall enter for forfeiture upon this 


{ſtature.b.3.51. 59,60. | 


6. Upon the words (And enjoy the ſame in 
ſuch manner, and form, as he or they ſhould 
have done, is no ſuch diſcontitivance, &c. had 
been had or made.) b.1.101.b.3.61.63. fee tir. 
254 09g Entry congeable, Veſting, and De- 
veſting. 

7. Of the proviſo touching the aſſent and 
agreement of the perſon next inheritable to 
the woman,or &c. where the ſaid aſſepr and a- 
greement 1s of record, and inrolled. {ct b, 3» 
$1,61,62, | 

19 H:7. 

19 H.c.7.of Corporation, b.11.54. 

19 H.7.c.9.of proces in a&ions of the caſe, 
b.10492. ſee tir. Action of the cale, 

19 H.7.not printed,of Treaſon, b.1.27, 28+ 


| {ce tir, Continual claim. 


© , ſee cit, Treaſon, 
| 30,35240 19 H.74 


The T able, 


19 H.7.c.15.0f utes, &c, b.1. 83-123: {ee tits | 
Uſes above, 4 H.7.c.17.and the books tNCTE. 


1 H. 8. 

1 H.8.c. 10. of lands to be leafed ro farm 
upon traverſe tender. þ. i 1, 54. ſee tit. Traverſe 
aboye, 36 E.C.13. 

2 H. 8. : 

3 H.8.c.s. of Captains and Souldiers, b.6.27. 

3H 8.c.11.of Phyfick, and Phyſicians, b.8. 
16, fee tit.t'hyficians, and below, 14 H.8. C5. 


6 8.8, 
6 H.8,c.q. of exigents to be awarded into 
another Courity than where the original was 
brought. ſee 8 H.6, C10. above, and the books 
there. | 
6 H.8.c.10. of ſewers. fee 6 H.5.c. 5. above, 
the hooks there, and tit, Commiſſions, and 
Sewcrs, 
6H. 8. c. 9. of recital of the King letters 
Parents. ſce 34 H.8.c.21. and 18 El; c.28, the 
books there. 


# 


4 H.8. 
. 14 H.8.c.s. of Phyficians, b.8.116,120. ſee 
tir. Fhyficians,and above 3 H.8.c.11. and 1 Ma. 


C+ 9 
21 R.8. : 

21 H.8. c.4. of ſale of lands by executors, 
and the expoſition 6f It, b.t.111,173. be. 55. 
b.$.76.b.9.76,79. ſee tit.Deviſe. 

21 H.8. c.;. of adminiſtration, &c. and the 
expoſition of it, þ.1.1 50. b.3-40. b. 5.2. p.30. 
twice, and 82. b.8.135,143, b.9.38,39. ſce tit. 
Adminiſtration. 

- 28 H.8.c.11. of reſtitution of goods ſtollen, 
&c. b. 5.2. p.111.6.80. ſee tit. Appeal 21 H.8. 
c.13. of pluralities, and non-refidence,g&c. and 
expoſition of the Statutes. _ 

- 1. Fouching the words (of two, or more Be- 
nefices, ) b.4-7 $47 9,90,TI7,T18. (ce tit. Plura- 
lities. | 
2. Uponthe words. _ then, and imme- 

diately after ſuch po thereof had, the 


firſt benefice ſhall be adjudged in law to ;be 
void,) b.4+7 $,75-b.6.29,40» 7 
3+ Upon the wen, (and thatir ſhall be 
lawful for every Patron to preſent another,&c.): 
ſee for notice to be given by the Ordinary to 
the Patron, b-4-7 5,79-b.6.29.ſce tit.Notice,and 
Q.Impeditewice.” oe oo | 
4-Touthing diſpesſations, &c. b.4-7 $479,89, 
_ $0,117,118,b.5.28.31. fee tit. Diſpenſations. 

s. Touching non-reſidence, ſee b.6. 21.6.. of 
the proviſo touching a Dutcheſs, Marqueſs, 
Countefs, and Baronefs, Widows, b.4.89, go, 
117,118.ſee tit. Diſpenſations. | * 2 

21 H.8.c.15. of falfe recovery by the leſſee 
for years,or &c. þ.6.57.þ59.13 gb. 
Falſ.of 'recovery. | 


21 H.8.c.19. of avowries, and the expoſit]- ng 


on of ic, b.9.22, 36, 136. ſeetit. Avowry four 
times. a5 7 
; 2288. = OT 
22 H.8.c.13. of Artificets, and whit trades 
or myſteries ſhall be conſtrained to be within 
this ſtatute, what wot,b.8.1 29: ſee 's Elicug, 

A 5-0 SED; K 

23 H 8.c.1. of- Clergy,and expoſition of the 
ſtarnte, b:1 r.30,to 39.ſce rit.Clergy: * 

23 H.8,c.5. of Sewers, 'b.10:138,139, 143: 
ſee above 5 H. 6-c.-the books there, and rit. 
Commiſſions, and Sewers.. | 

23'4.8.c.3. of Atraints,b.q.7 
64.ſce tit. Notice, © | 

- 23 HF 8c.6. of recogniſance, "and ature ſta- 
ple, &c. andthe expoſition of it. Lets 
-+7. Who have authority ro take recogniz. 
b. 4.64 b:7.38.b.3.69.ſce rit. Recogniſance. - 

2, Form of *Recogniſance, 'or ſtarare ſtaple, 
b.3.12,and 69. b.q.65- . 

3-Touching certificati 
b.7.38. + 

4+. For execur! 


en of a ſtatute, þ.3.67. 


on of Jhnd, &c. vpon this ſta- 


rure. ſee 13 E,3.of Merchants, and 27 E.3. cg, 
above; and the hooks there,and b.2.5 9. b.3.12, 


—_———_——— 


11-33 fee tit. | 


6, b-6.80.b.11, : 


ions having execution jn or upon any caſe of 
the ſtaple, &c.) b.$.2.p.105g. above W.2.c.18. 
ſee, and 13 E.1. of Merchants, 294 E.3.c.9. of 
the Staple, b.11.54.and tit. Afliſe, | 
23 H.8.c.9.of citations,b.$.9, 

_ 23 H8.c.1o. of Mortmain, and the cxpoſi- 
tion of 1t,b. 1.23,24-b.11.71. ſee tit. Mortmain 
tWICE. 


24 HH. 8. 

24 H.8. c. 12: of appeal upon ſuits in the 
ſpiritual Court,b.$.9.28.2.P. $1. b.2.71:45-b.6. 
18,19.b.8.143. ſee tit. Appeal. 

25 #8. 

25 H.8.c.3. of Clergy, b.11:532,to 37. 

25 B.8.c.14.0f Hereſie.fce above 2 H.gq.c.15. 
and the books there. : 

25 H.8.c.19,and 21. of the Clergies ſubmiſ- 
fion to the King, and exoneration of the Papal 
exaQtions, and cxpoſition of them, b.1.24. b.3- 
74-b.5. 30, 

26 H.8. 

Of Treaſon beyond Sea, trial,and forfeiture 
of iands for ir,&c, and the expoſition. 

1.Touching the trial. ſee below 33 H.8. c.23. 

2, For the forfeiture, ſee what lands ſhall be 
forſcicd to the King for treafon. b. 1.103. b.3. 
10. 35.b.7.33,34, b-$.72-166. b.9.140. ce tit 
Treaſon,and 33 H.8.c.20. below. 

' 3. Upon the words (forfeir and loſs to the 
King; his heirs and ſucceſſors , all ſuch lands, 
&c.) yet cannot the King enter, and felfe wich- 
out office. b. 1.4.2.b.3.10. ſee tit.Ent.Congeable, 
and 33 H.8.c.20.below. Ft 


| 4 ORs theſavin 
© $-This ſtature ſpeaking .of treaſon, and the 
forfeirure, . bur F:xrnmns Prd no treaſon in cer- 
_ : ſce for that 25 E.3. c.2. and the books 

re | 


&, b. 8.72. b. 9:140. 


i 27 8.8. 

27 H.8.c. 10. of ufes and joyntures, and the 
= _ Ge, wich - - xn wenn 
which happened by uſes before t tate. 

i. For deviſes uſes. ſee 1 R. 3. c.r. the 
CCI TGS  na4iyat 
'. >. Touching w ſee 4H.7.c.14.above 
nd the bookyrhere, Bn" age 
ha Touching executions , and relief to be 


the books there. 
chelr $ for their right.) ſee 4 H.4. c.7. of 
aſliſe againſt pernour of the profirs and bobks 
there,and 11 H.6.c.4. above, of actions againſt 
Penner" Wh Ions andthe books there, and 
1 H.7.c.t.above,of Formedon againſt the Per- 
nor of the profits, and the books there. . 

$. Upon the words (men married have loſt 
their tenure by courtefie.) ſee b.123,124.- and 

6. Lipon the words (and women their dow- 
ers,) b-1.1: 251! 24-andrit.Dower. 

Upon the words (the King highnefs hath 
the advantage, and | pee eaſt pes 
feoffment ro the uſes of- aliens born.) ſee tir. 
Alien bory, and b.1.123- .. , 7 
8, Upon the words and*alſo the profits of 
waſt for a year and day. )b. 1:1.123-aboye Pre- 
rogative, C.16. 3-57 ies 
'--q:Upon the words(the Lords their eſcheats.) 
ſee b.1.124, and tit. Eſcheat. "IF 
. 6». Upon the-words. of the.preamble, and 
words of the purview of the ſtatute , (Incon- 
veniences have 'hapned, and daily do increaſe 
among the Kings ſubje&s, to their great trouble 
and unquierneſs, and to the ater ſubverſion of 
the- ancient common laws of the Realm; for' 
rheextirpating and extinguiſhment of all ſuch 
ſubtle practiſed feoffments, &c.) Þ.1.123,124, 
125,129,131,132,138,139-b.6.34,43- 

I Lthe words of the purview of the 
ſtatares, (That where any. perſon or perfons 
ſtand and. be ſeiſed of, and in any mannors, 
lands, 8c. to the uſe, confidence, or truſt of any 


and 13.b.4-31.b.5.2.p.86,þ 7-19,20,322;38,39. 
{ce tit.Recogniſance. 


other perſon, 8c. Thar al}and every ſuch per- 
ſon and perſons, and bodies politick, ſhall ſtand 


. $- Upon the words (If they be pur out or, and be 
diſlciſed, they thall have like remedy, as per-| ſeifin, cſtate, and poſleiſion of, and in ſuch like 


of lands in uſe. ſce 19 H.7.c-15.abdve,and | 
NOS (againſt whom to have | 


and be ſeiſed, deemed and adjudged in fawfu} 
| eſtate as they had, or ſhould have in uſe, truſt 
or confidence of any inthe ſame.) b.1.54,68. 
86, 101,124,125,126,127,129, 130, 131,132. 
133,134,135,136,137,138. b.2:35,36,53,54, 
71,78. b.3.27,62. b.s.2:-p112,113.b.6.27,28, 
34,43,68,69. b.7.9.13, 40. b.8.94. b, Io.gs, 
ſeerirt.Diſcent. 

12. Upon the words (where divers perſons 
ſtand, and be ſeiſed of and inlands, &c. tothe 
uſe and intent, that ſome other perſon or per- 
ſons, ſhall have and perceive one annual rear, 
&c.) b.2.78. 

13- Touching the ſavings of ancient rights, 
and the expoſition of them,&c. b. 1.125. þ.,q, 
19;39- 

14. Touching joynture of women, and the 
expoſition of ir.b.1.32. b.3:27,28,30. b.4.1,2. 
b. 5. 2:P-25,26. b.8.173-b.9.26.ſce tit.Dower. 

I5. Of the proviſo mentioned in the ſtatute, 
For the King to have ward, livery, or primer 
ſcifin.b.r.125.þ.6.27,28. | 

16, Upon the words (that ations now de- 
pending, &c. ſhall not abate, or be diſcharged 
for, or by reafon of executing any authority 
by this AR.)b.1.125, 

17. Touching the proviſo, concerning per- 
ſons born in wales,&c. b.1.125. 

: 27 H,8. of Monaſteries nor printed, b. 1. 24. 

:Zo26 

27 H. 8. of private aſſurances, not printed, 
b. 5.2.P-43546- 

- 27 H.8.c.16, of inrollments of bargains and. 
fales, and the expoſition of ir. b.2«36,45. b.4s 
$947 1:b.7440.b. 8.6.93,94. b-9.106.b.11.24-48; 
ſeerit. I nts,and cxpoſirion. 

27 H.8.c.20. of tithes, and rhe ſubſtraRion 
of them, b.$.9. 

27 H.8. c. 24: of reſumption of Franchiſes 
into the Kings hands, b.7.25. Calv. caſe. ſee tit, 
Reſumprion,and grant to the King. 

27 H.8.29. of the Court of Augmentations, 


and leaſes made of lands within the ſurvey of 


it.b.1 1,12. 59. (ee tit.Seals. 
28 H.8. 


28 R.8.c.1o, for abolifking the Popes autho- 
rity, b.1. 24» 
28.8. of 
11-19. es ate” ; 
28 H.8. of aſſurance of lands, not printed, 
b. 1.30: 41,47550,51,52-b.7.12,15» 


 HIH8. 


treaſon, nor printed, b.3-2. by. 


31 H.8.c.1, of partition, b.6.12,13. +. 

31 H.8. c.13. of Monaſteries and religious 
houſes, and the diſlolution of them, and ex- 
poſition of the ſeveral branches of ir. 

I. Touching the ſurrender, givingup and 
ſuppreſſing of them , and whart are. to be ac- 
counted religious. houſes within this ſtatute, 
[what not. Þ.1. 24. b.2.19-46,47,48- b.3473: b-5 
'2-P: $44+b-11,12; ſee below 1 E.6.c.14. 

2.Lpon the words (ſuppreſſed, diſſolved, re- - 
nounced , forfeited , or by any other means 
come to the King,&c.) b.2:45-.. - - HY. 

. Upon the words (All lands, &c. annuities, 
rights intereſts, condirions entries, &c.) b.3-2- 
ſee below 33 H.8.c.20. { 
 4- Upon the words: (veſted, deemed, and 
judged in the very aQual and. real poſſeſſion 
and ſcifin of irc. in the. ſtate and condition - 
-as they now be.) b.1.47.b.2.46,49 -Þ.10-35* 

s. Touching rhe ſaving in the a&t, and the 
expoſition of It, b.1.47.0.2-49-b.10.35-{ee tit- 
'Exception, and 1 E.6.c.14-- below, and Pariia- 
[ ment. = * 

6. Upon the words (that if-any Abbot, &Cc- 

within one year next before the firſt day. of 

this preſent Parliament, ' hath made , or here- 

after ſhall-make-any leaſe or grant for life, Or | 
term of years, or &c. and in which any eſtace ' 
or intereſt for life, year , or years, At rhe t1me 

of making of ſuch grant or leafe, then had his | 
being or continuance,or 8c.) ſee b.3.7- 


is 


7. Touching 


CESS 5 28, - v a. 


The Table. 
_ 16, Touching conveyance by fraud and co- 33 H.8.c.23. of trial of treaſon,b. 9.23.b.1t 
vin, to the intent ro defraud or deceive the 63. (ee rit.Corone. 
King of his prerogati-e. primer ſeifin, livery; 33 H-8.c. 29. of ability of perſons Eccleſi- 
relief, wardſhip, marriages, or other rights; &c. aſtical, b.3.74- : 

8. Upon the words (That as well the King, | b-2.94-b 6.76,77. b.$. 153.ſee tit, Marlb.c.6. a- 33 H.8. C.39, of the Kings debts , and how 
&c. a5 all and every ſuch perſon or perſons, &c. | bove, and Coliufion. | : they ſhall be levied and fatjsfied, and the expo- 
{hall hold, retain, keep, and enjoy, 8c. dil- 17. Upon the words (Where two or more ſition of the ſtature, b.3.12.6.7.21, 22. lee tits 
charged, and acquitted of payment of tithes, | now hold, or hereafter ſhall hold any mannors, Diſtreſs 
25 freely, and in as large and ample manner; as | lands, &c. joynrly to them, thd ro the heirs of 34 FA8. 
b.2.46,47,48,4 9: b.11.9,10,11,144 16. (ee tir. | one of them, and he that hath the inherirance_ : Ee 4 
Tiches. thereof dicth his heir within age, &c. b.3.163, 34 Hf... of wills and wards, and the ex- 

Rs b.9.126.ſee tit. Ward, poſition of it, ſee 32 H.8.c.1, and books there 
32 & 34 12.0e 33 H.8. c.2. of limitation in wrirs, or &c, above. 
32 & 34 H. 8.c.1, & 5. of wills and deviſes, | and the expoſition of it. b.4. 10,11. h.7. 40.| 34 H.8.c.4.'of bankrupts, ſee below 13 El 


wards , primer ſcifin , and relief, with the| b-8.65.126.b.9.36.b.11.68. fee tit. Limitation, &7- and books there. - 
and Copyhold. | 34H.8. c. 8, of Phyficlans; ſee 3 H. 8. and 


EVER 


7. Touching thar part of the ſtatute, which 
concerns. and ipeaks of miſrecital, &c. and the 
expotirion of ir fee 34 A.8.C.11. below, and 
tir.Grants of the King. 


expoſition of the ſeveral parts of ir, 
1, Norte, that where by rhe common law no 32 H.8 c.s. of extents, and execution, and 14 H.8. and the books there. 
lands were deviſable, but by cuſtom, within the | he expoſitionof ir. b.4.66,67. b.g.2.p.87. ſee | 34 H-8. c.20. of recovery againſt tenant in 
| | tail, the reverfion, or remainder in tail, and rhe 


ancient cities and boroughs, and where by tit.E-xigent, and Recognifance, 
Rat.1 R. 3. (above) before uſe of lands was| 32 H-8. c.7. of tithes, and Aſfiſe for them, Expoſition of it, b. 1.49. b-2.16,17-52. b.6.5g- 


deviſable; after by ſtat. 27 fl. 8. c. 10, (above) and the expoſition of it. b. 2.44-b.5-9.b.11.25. b.8 74-78. (ee tit.Diſcontinuance. 

ro land, nor uſe was deviſable ; now by theſe | [ee tit. Affiſe,and Tithes. 34 H.3.c.21. of confirmations of the King, 

ſtarures lands are deviſable, according tothe} 32 H-8.c.6. of maintenance, and buying and ; of his grants , and letrers Patents , notwith- 

purview of them, þ.6.16.76. {c}ling rirles.b.4.26. ſee rit. Maintenance, | ſtanding miſrecital,&c. b.2.33,34- b-3-76. b 9: 
2, Upon the words {All and every perſon| 32 H-8.c.12. of Sandtuaries, b.5.26, ſee tir, ' 47- ſee tir. Grants of the King , 18 EltZ. c.2. 


and perſons, having, or which hereafter thall | Sanctuaries, books there. 
have, any mannors,lands, &c.may deviſe them,)| 32 9.8. c.20, of franchiſes extin&, and re- \e 11.8 
b. 3.30,31-b. 10.82,83,84-ſee tit. Deviſes. wt w_ came ro the King by diſſolution LEO IY | 
3- Upon the words ( By his laſt will and | ®* Monaſtertcs, and expoſition of it, b.g.2 ins of the b 
teſtament in writing,) ſec b.1.25. b.2.31, b.g.q; | 26-27-b-10.64,65.ſee tit. Franchiſes, , 5» A 3 s 7h c.r for the eſtabliſhing of the Crown, 


b.$.2.p.68. b.6.76,77. b.$.84,85. ſee tir. De-| _ 32 H:3. c. 28. of leaſes by tenant in tail | g wo 
viſes, ; Churchmen, husband and wife, and of dif. of |} hr gg. kw? Salmon 


4+ (Or otherwiſe by a& lawfully executed | ©2Ptinuance by the husband of his wives right it. þ.1.4-19.114- Þ.2.19-29-32. b.3-18:45+ 
in his life) 8c. b-3.34-b.6.75,97.b.10.80,81,83, and expoſition of the ſeveral parrs of it. ; FG is 9-194 
b.r1.24. {ee tit.Deviſes, I. Upon the words concerning leaſes made | , 1 14 Eliz.c g.below,and 4& 3 P.M.c.7. 


5. Upon the words (To any perſons, except by tenant in rail, and which are good and 35 H.8.c.17. of woods,and the expoſition of 


' bodies politick, or corporate,) b.1.25. warranted by this ſtatute, which not.b.3.50,51. |; 
6, Un che words (Holden in ſocage, and b.s-2-p.6.b6 37b.7-7-b8-24-b-0.140-braeeh rt. b.8.137,138. Es 
not having,&c.) b.3.30,31,34,35: b.10.30,815 ſec tit. Acceprance, and leaſes. 37 H.8. 
82,83.b.11.24- | 2. Upon the words which concern Church- 
7. Upon the words (Holden of the King in | EN, as Biſhops, Deans,&c. b. 5.2. p. 2.6.b.3-85. | 37 H. 8. Cc. 4.bf Monaflerics, b.1.24. b.3! 


ſocage, or Knights ſervice in chief,8c.)b 3.30, | Þ+ 15: 50. ſee below 1 Eliz, nor printed , and |49- | 
31,3435 6.6.18. b.3.84,85. b.10,80,8 1,82, | 13 Eliz.c.io,and 20. - 37 H.8.c.6.of felonies in burning of: houſes, 
83,84.(ce tit.Deviſe 3- Upon the words which concern the diſ- | &c. and the expofition of it, b-4-20-'b.11; 29, 
8. Upon the clauſe and words concernig te- | ©2Dtin. of the husband, &c. ſee tit. Diſcontin. | to 35. ſee rit.Corone. | ME As 
nure by Knights ſervice of other Lords. þ.2. | Pd above 11 H.7.c.20. the books there, 37 H.8. c.8. of Indidments, 8&c. b. 11,25. 
25. b.3:32,34. b.8.84, b.g.133. fee tit, De-| 32 H.8.c.30. of Jeofails,and repleader, þ.g. | fee rit. Inditments, SV OPS, 7 
viſes. | 2-P-35536,37-41,42,4344 5+ b.8.162,163. b.11.  37H-8. c.g. of uſury, and the expoſirion of 
09. Upon the words (To and for the ad-|578- it. b:3.80,81 b.5.2.p.69,70.b.9.26.ſce tit. Uſury, 
 vancement of his wife, preferment of his chil-] 32 H.8. c.31. of recovery againſt tenane for | and 13 Eliz.c.8.below. | B ; 
dren, and payment of his debts,or otherwiſe,)| life, and the expoſirion of it, b.1.15. b.3:61.| 37 H.8.c.12.0f tithes, and whereyzand who 


Þþ.2.96 77:94. þ.3-3 I b.6.76,79. b.8.164.1 72, ſee tit. Falſe recovery, Entry congeable Forfej- ſthall pay them and how, b.1.11 I.b.2:45. b.1t. 
) +173 ture, and below 14 Eliz.c.8. : 1 10.14416. ſee tir. Tirhes, and 2 E.6.c.13. 


b.9-133-b.10.81,83,34,8 5. ſee tir. Deviſes. 
32 H.8. c.32. of partition, b. 6, 12, 13. ſee | 37 H.8:c.16. of. leaſes made of lands in the 


Io. Upon the words ( preferment of his | 
ehlidren ) and how, and to which of the | 31 H.8.C.1.above, : County Palatine, and under whar ſeal«,&c. b.8. 
blood theſe words ſhall refer and be intended, | 32 H.8. c.33. of entry upon diſcenr- after | 43. b.9.122. b.11.11, and 67. ſce tic. County 


ro whichnot. b.6. 99. b. 10. 83. ſee tit. De-| difleiſin wich torce, and the expoſition of it, | Palatine. HOES 
yiſcs. b.11.33. ſee tit.Entry congeable. | 37 H.8. c.22. of Jurors of thoſe that are 
11. Upon the proviſo,and words of the ſta-| 32 H.8.c-34. of conditions, and the expofi- | preſent. ſee 35 H.8.above,and the boaksthere. 


- tutes, for the full ſapply of rhe full chird part, | tion of it, and who ſhall enter for a condition 
which ſhall be to the King or other Lord, if within the meaning of this ſtat. who not. bz. | 
the ſame be nor, ar do nor amount to the clear | 53+ b-4-120. b.g.2.p.16,17,112, 113. ſectit. | ' [1 ' 
yearly value of the full third part, &c. b.3.27, | Conditions, and Apportionment. ' | _ 1E:6.c.2.6f eledion of a Biſhop; b.5-9. ſee 
31.b-9.33. b.10.83. | | 32 H.8.c.35. of fines, and the expoſition of | tit. Ele&ion: YES 

12. Though the ſtatute 32 H.8. gives power | it; b.1.96. b.2.15,16. b.3.51.87,88,91. b.7.32.| 1 E.6.c.7. of the Kings demiſe, and diſcon- 


to all and every perſon to deviſe, or &c. yet }b-9:140, 141. b.10.50. g6. ſee tit. Averment, tinuance of proces. þ.4.4+ b.7. 30, 31. fee tit 
Nar:34 H.8. adds theſe words (That wills and | and above 4 H.7.c.24. + - | Diſcontinuance of he | 
ebr] 2 E.6.c. 8. of confirmation of the Kings 


teſtaments made of, &c. by any woman co-| 32 H.8.c.37. of arrearages of rent,and 4 
given to Executors for. them, and the expoſi- letrers Patents ; notwithſtanding miſnaming, 


vert, or perſon within the age of 21 years, | 8 , 
Ideot, of of zon ſane memory, ſhall nor be | tion of it, b.q-50,51, b.$.2-p.118. b.7.3. b.g. | ſee above 34 H.8.c.22. the books there,and tit, 
Grant of the King, atid 1&.El.c.2. 


taken to be good or eff. ual 1m the law, &c.)| 64,65. (ce tit. Arrearages, Expoſition,aud Exe- x 
1 E.6, c.14. of Chauntries, and expoſition 


b.6.23.b.4.61.b.8.144. ſee tit. Teſtament, cution. 
13, Uponthe words (which fall immedi-}\ 32 H.8.c.46.df wards, and erc&ion of the | of the ſeveral parts of it. 


ately diſcend; revert, remain,or come,&c.) þ.3.| Court of wards,&c.b.11.3,4.54. above 1 H.8.| 1. Upon the words (All manner of Colleges, 

' 27,28.34. ſee tir.Expoſition, | c.I0.b.g.31. ' | free Chappels, avd Chauntries, &c.) b.1.24, 
14. Lpon the words of the ftatute 34 H. 8. 33 H.8. b.2.46.b.3-2.b.4.105,107,108,109,1 14. b.7:8. 

for any rents, commons, or ether profirs or| 33 H.8.c.s, of Guns, and the expoſition of | b.10.83.b.11.13. 

commodities , out of, of to be perceived of. it, b.5.2:P.7 2. 2. (All mannors, lands; tenetnents, &c. be- 

two parts, or any parcel rhereof, jn three parts; 33 H.8.c-12. of the marſhalfie. ſee Artic.up- | longing to any of them,) b. 4. 107, 108, 111, 

. to bedivided,&c.) b.3 33-b.8.84. on the Cliart.c.z. and the books there. 112,113,114,115,116. ; 

15. Upon the ſavings, reſervings, and pro-| 33 H.8. c. 3. of wales, the Coumy Court | 3. Upon the wordsz(By any mean, afſiratice, 
viſions for ward, marriage, relief, primer ſeifin, there where to be kepr, b. 4.33. conveyance, will; deviſe, or otherwiſe had, 
. and fine for alienation. b.2.93,94. b.3.3 1334+ | 33 4.8. c.20. of Treaſons . and veſting the | made, knowledged;&c. ro the finding of any 
66. þ.6.76. b8.164,165.173. b. 9. 126. 132, polleſhion in the King withont office, and the | 'rieſt , ro have continuance for ever; and 
133. b.1o.80, 81, 82. fee tit. Ward, Relief, | expoſition of ir 3 and what things are given to | wherewith, or whereby any Prieſt was fuſtajr-- 
Prerogative , and Alienation without Li- the King by 1*, what nor.b. 1.42.48. b.3. 3. 10. | d,maintajned;and found within five years,&c. ) 


cenſe. [9-5 2,p.52.b.7.12,13,14 fee tit, Entry cong. |b-4.107;108,109,110,111,113,114z115,426, 
4 Dd 4- Upon 


I Ei 6 
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4. Upon the words (or for term of years 
yetcontinuing, and thar any Prieſt hath been 
mainrained and-ſuſtained wirh the fame,or with 
the revenues or profirs chereof within five 
years,Q&c. ) b.g. 106,107, 

g.Upon rhe words, (and alſo all annual rents, 
profirs,and emoluments at any time within five 
years, &c. employed, payed, or beſtowed ro- 
wards, or for the maintenance, ſupportation, or 
finding any ſtipendiary Prieſt,&c.b.4. 109,110, 
111,112,113,114,115,116. 

6. Touching yood and charitable ule, ap- 
proved by this Statute, b.1.24. b.4.109, 111, 
113,114,116. ; : 

7. Upon the words (ſhall by the authority of 
this preſent Parliament,be adjudged and deem- 
ed, and alſo be in very aCtual and real poſlc(- 
fion and ſeifin of the King, &c, without any 
office or other inquiſition thereof ro be had, 
or found , (fee 31 H.8.c,13. above, and 33 H.8. 
C-20,) 1n as large and ample manner and form, 
as the Prieſts, Wardens, Maſters, &c. had oc- 
cupicd or enjoyed the farne,) b. 1.5 1. b.2.4+ 
b. 44107 ,109,112. b.7,8. 

8. Upon the words of (ſaving) in the a& to 
the Lords, their rents, fines, &c. b.1. 47. b.8. 
118. ſee tit.Exception. 

9. Upon the words (That all and every gifr, 
and grant. heretofore made to the Jate King 
&c. or to our Sovereign Lord the King that 
now is, by any Archbiſhop, Biſhop,Dean,Arch- 
deacon, Treaſurer, Prebendary, &c. ſhall be 
good and effeRual,gec.) b.1 1.7,8. 

1 E.5.c.1, of Clergy, b.11.-32, 33, 35, 36- 
Tee tir. Clergy, and 23 H.8.c.1. above, and 25 
H.8.c 3, and *E.6.betow 


y 2 E.6: 
2 E.6.c.22. of Souldiers,b.6.27. ſee 18 H.6. 
19. above, 
2 E.4.c.8, of Tenures and offices, and tra- 
verſe to offices, and the expoſition of the ſe- 


verabpatrs of'it, {þ.4.56.60. 'b. 7.4, 5- b-8.168,. 


16g4ſceitir-Livery, Traverſe, Office before the 
eſcheator, and Tenures. 
. 22 £.6ic<43.of tithes, and-paymenr and ſub- 
traction. ſee 37 H.8.c.12. and the books there, 
1þ4,1ÞMþ-2.443t0 49.b-11.10.14-16.þ. 5.9. ſee 
tit, Tithes,. © 1 

2 E.6. c.24. Trial of murder_in ſeveral 
:Coutnes,"*b:9.2-23: b.9.11 7,118. fee tit, Ap- 


- .,3'E-6:c.3. of ement of commons,;and 


the expoſition of it. ſee Merr.c.4. above, the 
books-there. 


a E:6.c.4. of Conſtats, and exemplifications 
-for the Kings Parentees, b.5.2,p. 52,53 ſee tit. 
Excmplificarions, © 


£ 


$ E. 6, 


$s E.6.c.9,10. of Clergy, and rhe expoſition | fion 


of chem, b. 11.32,33135,36;37-ſce rir. Clergy, 
-and-above 23.8. and 1E.6.c.12..: 7 | 
$ E.6.c.16. of buying and ſelling. of. offices, 
-and ihe expoſition of it, b-1-2g4.3.-83. - 
-$ E.6.c.20. of uſury. ſee 37 H:8:C-9.-and the 
books there, 13 El.c. Wo TT 
| - | 


. E:6. 
6 E.6: of: Pales; bir 1,64. Y + 
_ * I Mar. A » 
1x M.c.3. againſt divine ſervice, h.5.9.. 
1 M.c.s. of limitations.ſee 32 H:8.c.2:above, 
the books there, and'rit. Limitation. - '/ : * 
.. 1 M.c.g. of Phyſicians, b 8.109, 114,t0 120. 
ſee above 3 H.8.c.11. and 14 H:8.c.s, | 
1 M.c.12. of Riots,and the expotition of it, 
-þ-2 1382.ſee tit. Riors. | + + F 


If2P.& M. - 
| 1 & 2P.& M.c6. of Hereſie. ſee 
the books there, 

 1& 2P.& M.c;8. of deviſes made to ſpi- 
ritual perſons, b.1.25. 
2& 3,P.0 M. 
2 & 3 Þ.& M, c.2. of tillage. and husbandry, 
ſee 4 8.7 aboveand the baoks there. 


2 H.4-c14; 


'} x3 EL.c.12. of Eccleſiaſtical matters,and the 
| book of Artides, and other things covcerning 
; Miniſters, b.2. 45. b.5-2-p,102. b.6.29. {ce cit. 


1,14 Ekc.8. df recovery | 
by colluſion, and the expoſition of it,--b:1.1 5 


|tal,8&c. and the expoſition of. jt, b.4-36: -b-$5.2 
P-15.9.47.b-11.69,76. ſee 34 H.8.c.21:ſeetir. 


The Table, 


2&3P.&M. c.6. of Purveyors, and their 
authority; above Art. upon the charter, Cc. 2. 
cj;e books there. ſee tit.Officers, 

2 & 3 P.& M.c. 4. of Fairs, and the order 
how they ſhall be kepr,8&c. ſee 29 H. 6.c. 5. the: 
books there, and tir.Contras and Faits. 


4& 5 POM. | 

4 & 5s P.& M.c.1. of confirmation of letters 
Patents, notwithftanding miſnaming falſe, or 
miſreciral, &c. ſec 34 H.8.c.2 1. above, and the 
books there,and 18E|.c.2.helow,and the books 
there, and tir, Grant of the King 

4 & 5 P.& M.c.s. of Drapery, and the expo- 
fition of it, þ.6.20, 

4 & 5 P. & M. of Clergy, b.11.37. 

4&5 P. & M. c.7.of Jurors De circumftanti- 
bus. ſee above 35 H.8.c.6. and the books there. 

4 8 5 P.8& M. c.8. of Rape, and Raviſhment 
= &c. ſee above, 6 R.2.c. 6. and the books 
there; 


I Eli 

x Eliz. not printed; of leaſes made by Bi- 
ſhops, and the expoſition of ic, b.3.59.twice, 
b-4-76. b.s.2.p.2.3-6.14- b. 10.60,61. b.11.71, 
72. ſee tit. Leaſes, ED 

r El.c.2. of Eccleſiaſtical Juriſdiion , and 
Divine Service, &c. and the expoſition of it, 
b.4-4-b-3.1,to 10,and 33. b.11.61. 

| s Elit. 

5 El.c.q. of Labourers,&c. and the expoſiti- 
on of it, b.6.19. b.8.129. b.11.54. ſce tit. La- 
bourers, and 22 H.8.C.13. above. 

£ El, c. 1+ of the death of him that is con- 
vict in Premunire, b. 7. 14. fee above 25 E.3.| 

c-22. of proviſ. and 'tit.Corone. 
5 El.c.g.of perjury;and the expdfirion of it, 


b. $+24 99.twice, bi IT 3-98. ſee rit.-Perjury. 
5 El.c.23. De exrommunicato capiendo, b..9. 
ſee tit.Excommunication. 


. 13 Elite 

13 El.c.2. againſt the Popes Bulls, b.5.36- 

13 El.c.q.of Receivers, Tel{ors, 8c. to make 
their lands liable to ſarisfie the Kings debts, 
b.10.55,56.b.H1:93- | 

13 El.c.s, of fraudulent gifrs of goods to 
defraud, 8c. and the expoſition of it, b.3-80, 
81,82,83.b.5.2.p. 60. b.6.18.b. 10.56. ſee 3 H. 
7-C.4-above, the books there,and tit.Collufion. 
.. 13.E]c.6,of Confats, and exemplifications, 
&c. ſee above 3 E.6.c.qathe books there;and tit. 

13 El.c:5- $3 and the expoſition 
of it,b.2.25,26.þ.8. 98, 121, ſee tit.Bankrupt, 

13 El.c.8. of uſury, and the expoſition of! 
It,b.3-80. b.$.2:-p.69,70.-b.8.63.b.9.26. fee &- 
bove 37 H.8.c.9.the books there. ', 
x3 El.c.g. of Sewers, and their authoricy. 
ſee 6 H.6.c. 5. the books there,and tir.Commulſ- 

$. © FELT 


pardon, and the -expo- 
ficion of ir,b.6.13.28, | E 


-. +43 Elc-1o, of leaſes made by Churchmen, 
for avoiding dilapidations, þ.2.46, b 4-76, 120. 
b.5-9-2-P-6.14- b,6,37- b.z.60. be7,8..be11.69. 
ſee tit. Leaſes, and Parſon.. - | 


-..13 EL, of the general 


[! 


14 Elit. 
inft tenant; for-life 


b.3.60. ſee 32 H.8.c.z31. and tit. Entry congea- 
ble,and Forfeiture, phage <E «ek 


| ; 19 El.c.2. of confirmations of the King,not- 
withſtanding miſraming, mmiſrecital,. falſe reci- 


Grant of the King. | 
13 El. c.s. of Informers, and Informations, 
b.6.19.ſce tit.Information. ke 
18 El.c.q. of purgation to be made,and the 
expoſition of it,b. 5.p.50110, b.6.68 þ.11-29, 


18 El.c. 11. of leaſes made by perf : 

titval,b.4.76.120. ſee above 13 El. —_ 'Pt- 
18 El.c. 14, of Jeofails, &c. and the expoſj- 

tion of 1t,b.5.2.p.35,36.tWICe,37, 41,42.twice 

43,45- b.8.58.120,133,1624163. b.11.5,n.g. 

above, 32 H.8.c.30. and tit. Repleader, ang 

amendment, 

23 Elit 

23 El.c.1.& 2. againſt che Pope and Recy. 
ſants,b-$.38.b.11.59. {ce tit, Recuſants, and 35 
El. c. 1.bclow. 

23 El. c. 23. of errors upon fines and reco. 
veries, and what ſhall be amended in them, 
whart not, b.$.2. P. 38,399 4445. lee rit. Fines, 
and error, and below 27 El. c.8. and the books 
there. 

27 Eliz. 

27 El. c.1 & 2: againſt the Pope;and Jeſuites, 
&c.b. 5.49. 

27 El. c.4- againſt fraudulent aſſurances of 
lands, and expoſition. of the ſtacure, b.3. 80, 
82,83. b.5.2.p.60. b.6.72. b.11.74,93- lee tir. 
Collufion,and 13 El.c.$. above. 

27 El.c.s. of demutrers, and the expoſition 
of ic, b.3-57.b.5-2-P-74+ b.9.9. b:10.88,92,94; 
98. ſee tir. Demurrer. 

27 El.c-8, of errors, &c. and the expoſition 
of it,b.z.70.b. 4-53,85,86-18,27,28,43,89,99, 
b.6. 13,80, ſee tit. Errors, and a3 El.c. 3. the 
books there,and 27 El.General pardon,and tic. 
Starutes. 

29 Elit. 

29 Et.c.6. againſt recuſants, and the expoſi- 
tion of it, b.11.57,to 66.ſce tit.Recuſants, and 
35 El.c.1.below. F 
| 35 Elite 

3s El.c.r, againſt recuſants, and the expo- 
fition of it, b.x 1.57,58,59,60,to 65. ſee above 
23 El.c.1. 29E[.c.6, 

35 El.c.3.of confirmation of letters Patenty, 
and granrs of the King. | 

H. 8. of Priory lands, &c. and expoſition of 


{ it, b.3.76. Þ.11.11. ſee 34 H-8.c.21.above. 


43 Elits 
43 El. of general pardon, and the cxpoſiti- 
on of it, þ.6.79. ſce tir.Statutes, 
43 El.c. x. of confirmations of the Queens 
letters patents granted by her, and the 
fition of ir, b,8.28,29.þ-10:110cb.11-75. 
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3 Jacc.4- againſt recuſants, b.11.59,61, 
55, ſee tit.Reculants, and'23 El. 29. El, 35 
aboye. 


i 
©  Divifpons, and Seftions. | * Sf} 
The-form of making of ſtatutes, and what 


ſhall be - ſaid an AR of Parliament, and what 


] atſent of the Lords, Commons,and of the King 


is requiſite tomake it, b.8.15,18,19,20,22, t0 
26. b.11-34-lee.tit.Parlament. , _ 
Where aſtatuce-in the; affirmative impliesa F 
negative, b. 5.5-b.6. 19-b.2,46-Þb.11:59,934%4* 
þ.1-102.. <4 ke7 0 | : 
' Where, and what ſtatutes are but confirms- 
tions. of - the- common Jaw, nd dE of 
it, b,3-4+3462, $8. b,q-10,227-.b.5-23,5%. 2P» 
$3 0LIOURG190250b120.anct bb 
47:59+172, b-9.1341 19, b-10474e ,, |, 
> Where, .and what Rarutes, bind, the King, 
what, nor,: and of which he ſhall take avay, 
though, not named in them, or not, b.1-2749, 


| 4448+ b.2-53:b-3-1-78. b.q-35;89 b.$-16-2-P- 


14,4945055,99,110.b6. 29,30,50,5 I» 7-19, 
20,28, 30,32-b,9-74-b-11.68479, 7.1 
Where, and whar ftajuzes. are 


7. ſee ge, Souldiers, and Captains 
Where, .and 
equity. and -conſtruRtion to. others, than chole 
within the ſtatute, where,and what not, b-1.12, 
15,25,40,87,95,98, 192, 122, 128,130,131, 
135137- b.2-15, 46, 48, 93, 94> Þ:3+7-23133» 
375394 3344950, 56, 6C,.72, 74, 82,83, 88, 
89. b:4-46, 50,51, $2, 57, 58, 65:74» 81593, 
Ic6, 107,114, 126. b.$.4-7-2- P:17-36,48,55 
$6,75, 80,89, 93,101,107,112,113, 115, 118. 


30. (ce tit.Clergy. 


| b. 6:1,445,18,20,22,29,37,50,5 2,7 ey 


determined, FF 
and expired, by.the death of..the King, what | | 
nor,b.6,27, ſee . Þ 
. whar ſtatutes, ſhall .cxtend by | 
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b.7.13,14,21,26,30. b 8.30,40,120,132,162, 
b. 9.7 2,7447 $+76,11 8,124. b-10.74,100, LOI, 
103,104-b.I 1-12,13,31,34,35,59,50,61,0 4+ 

Where, and what ſtatutes ſhall exrend by 

equity and conftruftion toanother ching, than 
that mentioned in the ſtatute, where, and 
what not, b.1.24 ,25, 88, 128,129, 131, 133) 
136, 137- b.2-31,3 2,34+48,71- be3+2,34, 8, 9» 
10,31,33 66, 57579283, 86,89. b.q-4- 10,235 
35, 36, 66, 67, 93, 106, 107,115, 1 16, 126, 
127. b.$-5-2-P-$+1$,5349 1,93, 107, 1 18, 1243 
127. b.6.13 29,51. b.7-4- 13, 199 20, 333 34 
þ. 9.34» 
Where, and what ſtatutes ſhall extend by 
equity and conſtruQion to another place, than 
that mentioned within the ſtatute, where, and 
what not, þ.1.12,40,42+ b-2-25,93+ Þ.3-37,39» 
43>44,56,71-b.4 $7,596 5493+ b.$-15.2.p.107. 
b.6.20.b.7.30.b.9.22,118,110.b.11.65 
| Where, and what ſtatutes extend by equity 
8nd conſtruRtion to another rime, than that 
mentioned within the ſtatute, where, and what 
not, b.1.42,43,95,98,99,102, 122, 125, 126, 
132,135,137. b.2-47,49,972,93»94+ b-3-6,7,8, 
13,28,31,t0 34,47,51,6 I,9T- b.4-4-20,42,43z 
44547,51,59,67, 79,8248 3,90, 106, 117,125, 
126. b. 5. 2,3,4955 +2-P- 12,429, 15 16, 40, 44, 
47,48,75>93115,118,127. b.6.4,9,13,18,71, 
12,74 12,15,19,20,35-Þ.11.8.161, 162,173. 
þ.9.72:126. 

Where, and what ſtatutes ſhall extend by 
equiry and conſtruion to another eſtare in 
lands, or &c. then the eſtate mentioned in the 
ſtatute, where, and what not, þb.1.84,87,96, 
203,128,130,131,135, 138, 154. b.2.15,36, 
$2,61, b.3.4,22,6 1. b-4+2,4,58, 63, 106, 116, 
120.b.5.2.p.6.56,7 5,765,118. b 6.28,37,50,76. 
þ.7-41.b.4,7-65,94,137,138-b-9-126. : 

Where, and what ſtatutes exrend by equity 
and conſtruſtion ro ether ations, or writ ort- 
ginal, than thoſe mentioned within the ſtatute, 
where, and what nor, b.1.57,123z 131, b.2-74, 
b.3-3,4,57-b-4-4,10,40,4 344146, 9395+ beg.2 
P-40,50,89,99.b-6.4,20. b.7.30,31- b.8.52,53. 
b.9.12,40,78:b.10. 74 105. b-11-29, 30,62. 

Where, and what ſtarutes extend by equity 
and conſtru&ion to another proces or form of 
writ, than that mentioned within che Flatute, 
where,. and what nor, b.3-14-b.4+57,67- b.$.2. 
p.12.75,88,89.b.7-4-31-b.8.161, EV 

Where, and what ſtarutes extend by equity 
and conſtrution ro another manner and form 
of pleading, than that mentioned within the 
Ratute, where, and what not, b.1.1 5.131,133. 
b.3-1 1.62,87,88,89. b.4-4 344245246» 47:50» 
79,138. b.5.4-8.2. p.35,36-WICE, 37,41, 42+ 
twice, 46,5 0,99,110. þ.6.8.12,30,50,68. b.7. 
19,20,31. b.8.162,163. b.11t. 29,30,34, 58, 
60,65.» : 

Where, and what ſtatutes extend:by equity 
and conſtrution to another manner of title, 
aflurance or conveyance, than are . mentioned 


within the ſtature; where, and whar not, b.1. 


15,83 ,841103,123,131, 133, 147- b.2.15,25, 
20,33534446,52,58,92. b.3 45,10,22,23, 33z 
34451,60,61,66,81,82,85. b.q-3,4335»36» 59» 
$8,59460,65,71,74,79,81,106,107,115, 1 16, 
118,124,126. b.$.2. p.1. $,6,14,16,18,55,56, 
60,69,90,75,77,80,90, 109,113, 118. b.6.12, 
18, 23,30,37,50,72,76,77. b.7.14,20, 21, 22, 
40,41,42. b.8:28,84,941137,163- b.9.126. b. 
100, Tok." : 

Where,and what ſtatutes extend by equity 
and conſtruftion, to another manner of tenure 
than is mentioned within the ſtatute. , where, 
and what not, b.3-8. b.4- 65. 126. ſce ſc fol- 
lowing. ; 

Where, and whar ſtatutes extend by equity 
and conſtrution to lands in ancient demean, 
and bind the lands and perſons in ancient de- 
mean, what not, b.4.6 5. b.s. 2.p. 105.ſce rit.An- 
cient demean. 

Where, and what ftatures extend by equity 
and conſtruction to Copy hold lands, not men- 
rioned inthe ſiarure z where, and what not, 
Þ 3:9. b.4+22,30. b.6.37.be7. 39. ſee tit. Copy- 
hold. 

\ 


Where, and what ſtatutes exrend by equity 
ard conſtruction to another number, &c. than 
that mentioned within the ſtatute z where, and 
whar nor, b.4.46,47,48,797,90,118. b.7.7. beg. 
72. b.1o., 100,101,103. 

Where, and what ttatures extend by equity 
and conſtruion ro other treipaſſes, and offen- 
ces, and miſdeeds; where, and what not, b. 
4- 11, 

Where, and in what ſtatutes the generality 
of words ſhall be reſtrained by equity , and 
conſtruttion made againſt the letter of the 


ſtarure, þ.1. 15,24,25,42,47,94»99, I99, 102,|. 


123,t0 126,132.b.2.25,26,93: b.3-2,3,5,9,10, 
13,28,30,t0 35, 44451,56,59,60,72,79,80, to 
83,85,87,89,90,91. b.11-14,35,42,4445» 46, 
4748,50,58,65,79,106,107, 116. thrice, 118, 
124,I25. b..4,5,6-2-P-2-3,5,6,16, 18, 40,453 
45,47, 5$0,52,53,72,76,82,91,93,95,100,106, 
II0,112,118,119,124,127. b.6.1.10, 19, 20, 
21,27,29,40,41,50,51 »53-60,67,68,71,74475; 
76,77 b.7.6,9,12,13,15,28,40,45- b.8.32,40, 
4755,72,84,85,94,118,126,128. b.10.54,76, 
81.b.11.30,to 37, 

Where ſtatutes made of late time, ſhall be 
taken to be within the equity of another ſta- 
tute-made long before,b.3.45,47-b-4- 4:47. b.5- 
41,2.-P.17.49-124.b.6.50.b.8.52,53. ; 

Where, and whar a&@ions founded upon ſta- 
tutes, ought to rehearſe the ſtat. where, and 
what nor, b.4.12.45,48,75,76.b-11.56.83. ſec 
tir. Action upon ſtat. an Indi&ment. 

Where, and what ſtatutes repeal another 
ſtatute by general words, without expreſs re- 
peal, where, and what not, b.1.25. b.3.88,89. 
b.6.16.b.8.116. b.11.39,60,61,62,63,64. ſee 
tit, Parliament. 

Where ſtatutes made in England bind theſe 
of Scotland or ireland, for their bodics, lands, 
and goods, where nor, b.q.23,36.ſec tir.lreland, 
and Scotland, ; 

Where , and what ſtatutes bind a woman 
Coverr, or infant, and where they ſhall be ijn- 
cluded in the words of a ſtatute, or not, b 3.3. 
9oI, b. $0» b.8.44-100. b.9472, b. (| 1.33-61,63, 
65. ſeetir. Enfant, Baron and Feme, Ceſſavir, 
Recuſants;and Waſt. | | 

Where, and what ſtatures | extend to Cor- 
porations, and bind them, and to what manner 
of corporations, what not. b.11.69.71.78, ſee 
tit.Corporation,and Cont.claim, | 

Where if a man adds to a ſtature, or over- 
does .what jt limits or appoints, all ſhall be 
void, or not, þ.3-33- b-8.84. b.10.62, and 
100. 4 

Common law ſhall be preferred before Sta- 
tute law, where they concur, &c, ſee tit. Com- 
mon law. 

Where preſcription ſhall be 
ſtatute, or nor, ſee 1it. Preſcription. 

Where the Kings grant-binds againſt a ſta- 
tute with the clauſe Non 9b/tante,or nor. ſee tit. 
Charter,and Grant of the King. | 

Where the iſſue in rail ſhall be remitted a- 
gainſt a ſtature.ſee tit.Remitter, and Parliament. 

Where aQtion may be, or proces prayed - at 
the Common law, or that which 15s given by 
ſtat. ſee tir.EleRion. 

Where judgment may be prayed, which was 
at the common law, or given by ſtat. in a&ion 
brought,or not. ſee tir.Common law, EleQion, 
and Forrefls, 

To what time a ſtatute ſhall have relation, 
if none be limited, &c. ſee tir. Parliament. 

Where every man is to be privy to the ma- 
king of ſtatutes, and bound and concluded by 
them. ſee tir.Parliament,and Notice, 

Where a ſtatute ſhall be erroneous, and void 
in part, or the whole. ſee tir. Parliament. 
Where in Count counting, or Plea pleading 
a ſtatute, the whole a& and prorogatiuns ought 
to be alledged, or nor. ſee tit. Parliament, and 
Plead. 

Where no advantage ſhall be of a ſtatute 
without pleading ir, where contr. and the Judg- 
es of duty muſt take nutice of it, ſee tit, No- 
LICEs | 


againſt a | 2. ſee tit. Uſes,and Diſcent. 


Where Rtatutes are prohibitions of them» 
ſelves, and where aQion upon ſtature rnay be 
withour ſuing prohibirion.b.10.7 4. _ 

Certain rules to be obſerved for the expo-« 
firion and conſtrudion of Adts of Parliament, 
b.1.23,24-b-3.7,8,13,27,5947718,82,83. b.q- 
46,50,58.b 5.5.2 . p.4-60,77,112,118. b.6.34, 
75. b.7.6. b.8.117. b.10.95,57,73,7$,83,1015 
103,104,105;138.b.11.34,61,63,70» 


Dteward, and Dtewardſhip. 
Deſcription of a ſteward. b. 9.48. f; 
Authority of the ſteward in the Court-Leet 

to aſſeſs fines, or &c. b.7.6,7. b.8.38,to 40» 
b.11.42,43,44,45+ ſee tit. Leet. IO 
Where, and in what Coutts the ſteward is 
Judge, iri what not, b.6.12. b. 8. 36. fee tit. 
Sultors. | | ,* 
Where ſurrendet of a Copyhold, and ad- 
mittance by rhe ſteward is good ,.. tiorwich- 
ſtanding defe& and imperfection in him. (ee 
tir. Copyhold. 14 ret 
Where Homage or Fealty ſhall be received 
by the ſteward. ſee tit. Homage. __. 
Steward of the Court of the Adrhiralty, 
and his authority. ſee tit. Admiralty. 
Steward of the Courr'of Marfhalfie, and his 
authority ſee tit. Authoriry, and Marſhalfie.. 
High ſteward of England; and his authority» 
ſee tit. Authority. a TS 
How, and in what Court judgment 
ous given before the fleward of the Kings Hd» 
ſtel, ſhall be redrefled. ſee tir. aſs es 
Where the ſteward may make leaſes bf the 
Lords land, or not. ſee rit-{-caſes. : 
Stranger. (ce Eftrangekr. . 


Where Scire ſacias al nor be awarded up- 
ſuggeſtion upon that. b.4.67. 


tained againſt feoffees to uſe, of their heirs, or 
againſt the feoffee of jhe feoffee.b,1,101,142, 
126,124. ſee tit.Notice,and Uſes. _ 

Where the feoffees to uſe,8c. ought tomake 
an eſtare to whom the feaffar gives ir by will, 


or, &c. and where he ſhall have a Subpeng ,to 


execute the eſtate accordingly ,&c. b.q.23. b.6. 
2s ſce tit, Deviſes, and Statutes, 1 R.'3. CL» 
-__.. (3s eons RE” 
Where the uſe of the Jand thall.cnſue the 
nature of the land, atid diſcend, as the lands 
ſhould diſcend at the common law, ' b. 1. 100g 
101,121,122,1 27.b.2.59.b.4.22.b-6.34:43 b-3, 
Where the brothers ppſſcſſion of uſe of 
a Subpena,&c, b.1.88.121 b.z 2.ſec tir.Diſcent; 
and Uſes. | | 
Where the younger ſon ſhall have the uſe 
of land of the nature of Borough ra. 
and a Subpena,&c.b.1.88. ſec tit.Lics, Cuſtom, 
and Devilſe. | 
Where all the ſons ſhall have the uſe of the 
land of the nature of Gavelkind , and ſhall 


have a Subpena,&c. ſce tit, Uſes, Deviſe,and Cus 


ſtor. 
Where the heir of the parr of the mother, 


part of the mother, and ſhall haye a Subpenaz 
= b.1.88.100,128.b.2.58.ſee tit. Diſceut, and 

ES. 

Where the husbands feoffee of the wives 
lands, ſhall be ſeiſed to the uſe of the wife,and 
he ſhall have a Subpena,&c.b.i.122.b.2.57,58. 

| Where notice of uſe in the feoffee of the 
feoffee, is material to give a Subpzna,&c.lee tits 
Uies. : 
Where uſe veſted in the heir, ſhall after he 
deveſted by another more near heir, andhe 
have a > ſee tit, Chartel, Heir, Veſt, 


and Devyeſt. 
| Sur; 


on ſuggeſtion lolely ; but upon a record, and 


Where a Sabpeng lies; and ſhall be. main 


land makes the fiſter heir, ſo that ſhe ſhall have. 


ſhall have uſe of the land diſcended-of the - 
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Suit, and © uito2s. — 
Where, and in what Courrs the ſuitors are 


Judpes,2nd in what not. b.q-26.32-b.5.1 1. b.3.1 66 


60. ſee tit. Leer. : : 

Where affiſe of Toll lies, or of ſuit to mill, 
or not. b.8.46. ſee W-2.c.25. and (uit to the 
Mill. | 

Where avowry ſhall be made for fuir to a 
mill,and how. b.4.88.ſee tit. Suit to a Mlll, 

Where Secta ad molendinum lies for ſuit in a 
mill,and form of the Count. b.8.46.ſce tir. Suir 
tothe mill. 

To the mill, atid where, and of what tenants 
due, of whar not. b.4.88. : 

Where contribution ſhall be for ſuirs to 
Courts, or 8c. and avowry for it,and how, and 
who, ſhall contribute. b.6.1,2. b.9.34. 'ſee tit. 
Statute Marlb.c.g.there, and Partition. 

Where ſuit to Courts,or &c. ſhall be appor- 
tioned,or not. b.6,1,2. b.8.105, 106, ſee tit. Ap. 
portionmenr. , 

Where ſuit tothe Court is extin& by unity 
of the land; or of parcel of 1t, for which ſuit 
is to be made.ſec b:6.1,2. b.8-105,106. ſee tit. 
Extinguiſhment. | 

Of avowry for ſuits to Courts; or amerce- 
ments. ſce Hundreds, Leets, and ſtat. Marlb. 
e's 

© Where,atid how ſuit real-may be to a Court 
Hundred,8c. ſee tit. Hundred. ' 

/ Where amercement ſhall be of ſuitors, or 
not. ſce tit; Amercement. 

What ſhall be ſufficient to make avowry for 
fuit ro the Court, and where ſeifin of fuir ſhall 
be ſeifin of other ſervices,and ef which. ſee rit. 
Avowry,and Secifin.* _ "4 

Py releaſe of all ſuits,whar' is relcaſed.ſee it. 


Releaſes. 
| Suit to a Mill. 

- Suitto a mill by reaſon of tenure, and of 
what inhabirants a man may have ſuir tothe 
mill, becauſe of tenure, of whar not, þ 4.88. 
b.8. 46. 

Writ for. ſuit to'the mill, and Count, and 
| where it lies.b.4.88.b 8.46. | 

© Suit ro 4 will by preſcription , and where, 
and how to be claimed. b-4.87 
ſcription, and Extinguiſhment. 


Where Superſedeas ſhall be granted upon 
. Audita querela, andfor whom. þ. 3.13. ſee tir. 
Audita querelte = 7 

"Where neither the privy ſeal, nor great ſcal 
ſhall be a S#perſedeas to the Juſtices. to do right 
and Juſtice. b. 5.2. p.4o- ſee tit.Statures , and 
2E. 3, and 20'E. F adgment, and office of 
. Where Superſedeas ſhall be awarded for the 
King, an Ideor being impleaded upon an ob-| 
ligation, or &c. and how, and when, b.q. 126. 


ſec tir.Ideot. It is in nature of a prohibition, | P<B 


b-10.7.5.. &4 We 
_ The ſeveral forms of Superſedeas. b.4.126, 
b.1o 75. | 


Surplaſage. - 
_ Where ſurpluſage in a writ abates 1t, or not. 
b.s;2-P-127.b-7.40.b. 8.20. ſee tit. Writ. 
Where ſurpluſage in indifment makes it vi- | 
rec bagnd: 502 rh- _ 


Where furpluſage in a plea makes it not| 


vicious,nor is material. þ.1.42.b.4-37- 

Where ſurpluſage alledgcd in pleading ſhall 
be traverſed. b.$.2.p.127. . _ - 

Where ſurpluſage in verdi& is nor material, 
but yoid.-b.3.42. b.q0.46. b.5-2.P-30- b.6 47. 
b.g.12.34.ſee tir. Verde, EE 
_ - Where ſurpluſage in grants,deeds, or, 8c. is 
not material, &c- b.1.104.b.4.73. b.5.2.p-9-11. 
I12. | 

Where preſcription to have common append. 
is void, becauſe of ſurpluſage. b.4.37,38. ſee tit. 
Common, Preſcription, and Cuſtom , ſee tit. 
AR of Paritament. | 

Where cuſiom alledged to have a thing 
which is of common right, is ſurpluſage.ſee cir, 


,88. (ce tit. Pre- Eſta 


| not be in ſaſpence. b.1.130,134;137-b.3: 2.10, 


ment. 


| pence by unity of poſſeſſion and ſeiſin of the 
23+ ſee tit.Extinguiſhment. 


; Surrender. 
What words make a ſurrender, what not.Þ.2- 


Where a feoffment, leaſe or grant, made by 
tenant for life or years, to him in reverſion or 
remainder, 1s a ſarrender,and for.how much, or 
not. b.1.75.1 37,140.b.2.61. ſee tit, Expoſi- 
tion. - 

Where a feoffment, grant, or 8c. made by 
tenant for life, or &c. to him in reverſion or 
remainder, and a firavger, is a ſurrender, and 
for how much,or not. b.2.61. 

-Where acceptance of a new eſtate of the 
leſfor,or him in reverſion, is a ſurrender of the 
firſt 1ntereſt, or not. b.2.17,20, 24, 61. b.s,2. 
P-II- 54+ b.6.69. b.7.39. b.8.74. b.10.53.69, 
b.11.81. 

Where ſurrender upon a condition is good, 
b.q-21.82.b.5.2.P.2.21.114. 

Where ſurrender is void for def.of poſſeſſion, 
and what ſhall be ſufficient poſſeſhon, what 
not. b.4.53.b.6.99 b.10.59.67. 

Where ſurrender is good, notwithſtanding 
a mean eſtate in being. b.g.2.p. 7.21, 

Where ſurrender-of parcel of an eſtate or 
term, is good, or not.b.g.2.P.11, | 

Where tenant for life leaſes for years, re- 
ſervingrenr, and ſurrenders, the lefſor ſhall ner 
havethe rent b.1.96. 

Form of pleading a ſurrender, and'what a- 
greement js requiſite tomake it good. b.8.144. 

Where ſurrender by tenant for life to the 

tenant for life, is good. b.11.81. 
Where ſurrender of an eſtate for years cr 
lite, ſhall be by joyning in feoffmenr, leaſe, or 
&c. with him who vs the reverſion. ſee tir. Ex- 
poſition. ; | 

Of the Kings letters Parenrs,and where, and 
how, and what is a good ſurrender of them, 
what notb. 1.29.43. b,6.55,65. b.10.67. 

Where he in revyerfion ſhall hold, charged 
upon a grant tmade by tenant for life or years, 
afrer ſurrendex; ſee tit.Charge, and Extinguiſh- 
ment. Th 

Where the particular eſtate ſhall be drowned 
by acceſſion of a greater eſtare, or not. ſee tir, 

Ky Fr 


Of a Copyhold, ' and what is good, or nor. 
ſce tit.Copyhold. | : 

Where rent or arrearages are loſt, and ex- 
tin& by or after ſurrender, ornot. ſee Arrcara- 
© Where cuftom of the land of frankretiure at 
che common law paſſes:not, but by ſurrender in 
the Lords Court, is good.ſee tit.Cuſtom. 


; Dulpence. 
Where franktenemenr of lands, or &c. can- 
20. b.z. 58. ſee tir. Abeyance. 


ded by feoffment, or &c. tothe King. b.r. 
37- b.2,17.b.6.5. ſee tit.Grant, and Extinguiſh- 


Whete rent in fee-fimple ſhall be . in ſuſ- 
land,&c. or not. b.2447-68. þ 3-26. b.6.39. b.7. 


Where rent reſerved upon'a leaſe for years, 
dr '&c. ſhall be ſuſpended by entring into the 
whole, or parcelof rhe land. þ.3.22:65.b.q.5 2, 
$3373 b.7.23- [ce tir. Apportionwent. 
-- Where tithes are ſuſpe during the poſ- 
ſeſſion of the land is if the Parſon. of the. 
Church,or &c. b.1.111.b.2.47,48. b-11.10,14, 
15. ſee tit. Tirhes.: - x | 
Where debt is ſuſpended by intermarriage 
betwixr the debtor and debree. fee tir. 'Baton 
and Feme, Extinguiſhment, and Releafes. - 
Where debr'is ſuſpended by adminiſtration 
as EXEcurtor to the debtor, 8c or not. ſee 117. 
Extinguiſhmenr, and Executor. | 


Where a condition upon an eſtate in lands, 
ſhall be ſuſpended by-marter of after faQt. ſee 
rit.Condition. | 

Suſpenſion of ſuit in the ſpiritual Court by 


Where a common perſons ſeigniory is ſuſ- | 


Where a warren ;ſhall not be ſuſpengea by 
accepting a leaſe of the land, b.7.23, 


Swans. 

The Kings prerogative to have Swans, ang 
which he ſhall have by it, which nor. b.7.19. 

Treſpaſs of cygnets taken, form of the wrir 
and juſtification in it,and what is good, þ.q,r by 
ſee rit, Occupant, 

The ſtat. 22 E.4.c.6.of Swans,and expoſition 
of it. ſee tit. Swans, 

Cuſtom to have one of the cygnets of Swans 
airing in his grounds, where good. ſee tit, Cy- 
ſtom, and Preſcription. 


Tail. 

Where, and what grant of the King makes 
an eſtate rail; where,and what nor. b.1.43,46, 
49+b.3.1.b.7.33,34- 

Where, and what grant of a common per- 
ſon makes an eſtate tai}, and by what words 
where, and what not. b.1.43446,49-103;104, 
IT4,t40,157,175. b.z-I b 17.b.7.41. b8.154. 
b. 10.51, fee W.2.c.1.b.8.Epiſt.f.g.there. 

Where an eſtate ſhall be in tail for.certain 
years.b.I.175$. 

Where a gift to a married man, and the wife 
of another, and the heirs of their two bodies, 
1s a good eſtate in'tail,or not.b.1.114,120,140. 
b.10.50.ſee tit. Eſtates. 

Where an eſtate in tail ſhall be to a woman, 
and her heirs begotten by the donor, or not. 
b.,2.101,120,134;136. | 

Where a gift made to two husbands and 
their wives;and-the heirs of their bodies, ſhall 
make ſeveral entails, and how,and when. b.10. 
$0, fee tit Eftates. _ 

Where a gifttoa man and his ſiſter, or to 
two brothers and their ſiſters, or to two bro- 
thers and the heirs of their two bedies , ſhall 
make an eſtate tail,and how, and when. b.1.84- 
b.3-39, ſeetit. Eſtates, | 

here a' gift to: the husband and heirs of 
the body of E.B.his wife,or lately his wife en- 
gendred, ſhall be an eſtate rail, or not. b.z.t20, 
I 40. BEL Ss | 

Where a gift td a man and the wife, which 
he ſhall firſt eſpouſe, &c. ſhall be an eſtare tail 


to him,and the woman which he el] or 
not,&c. b,1.101,120,130,134,136. fee tit. Ca- 
pacity. | - | 

Where a gift made to the iſſue in his mo- 


thers belly, [is a good enrail, or not. b.2.152. 
ſee rit.Capacity. 

Where a man may give lands to himſelf in 
tail, or reſerve land or rent in tail to himſelf; 
or nor, þ.1.120,127. ſee tit. Remainder, Reyer- 
fion, and Llſes. 6s 1 
Where a gift to a man and his heirs, males, 
or females, makes an cftate in tail, or not. b.1- 
46. b.8.21,22,29.- 

What eſtate the donee in tail had after iſſue, 
before the ſtar. W.2.c.x. of gifts conditional, 
and what eſtate fince. -b.8.72+ b.9.132, ſee tit, 
Formedon, and ſtat.W.2.c.1.there. _ , 
- What things way be entailed within the 
words, or equity of. the ſtat. W.2.c.1, b.1.88. 
96,97. b.3.8,9. b.4q-22,23- b-7-13,14-3353435* 
b.g.10g. ſee tit.ſtat. W.2£-1.theres. / | 
Where the King ſhall be donee- in tail of 4 
common perſons gift, and how, &c- b-1-27:40z 
44-b.2.53.ſee-tir.Statures arthe end. -./ 
Where by a& of the anceſtor,or trial againſt 
him, the iflue in tail is cftopped,' dr-not« b-3-5- 
ſee below,” 17 OG Ie BOS | 

.- Where lands in tail ſhall be forfeited for tre 
ſons.ſee tit. Treaſons;and ſtar. 26/f.8;c,13.there- 
Where the iſſue in tail ſhall be bound by * 
the fine levied by his anceſtor;or-by a ſtravger 
and non-claim of his anceftor,or himſelfec ttt- 
Averment,and Cont.clatm. = Wy 

Where the iſſue in tail ſhall. falfifie a_reco- * 
very had againſt his anceſtor, or nor. ſee tit. 
Fall, recovery; and fiat. W.2.c.1.there,and Re- | 
mireers+ 72 its (int pies hy 10 1 24tous : 
Where tail is by deviſe, avd what words.1n 

a Teſtament make a deviſe, what not. {ce tife 


Cuſtom, ; 


ſuing an Appeal. ſee tir. Appeals. 


Dey iſe, ; 
| where 


g 


The Table. 


r1age. 


Where he in reverſion ſhall be received upon 


Where formedon in diſcender, was at the| his default. ſee rit, Reſccir, and fiat. W.2.c-3 


common Law, and lay upon a gift in tail before 
the ſtatute of W.2.c.1. ſee tit. Formedon. 

Whcre exchange by tenant in tail 15 gegd, 
and binds the iſſue, or not. ſee tit. Exchagpe. 

Of diſcontinuance of rail in poſſeffion, rever- 
fion, 6r ofa renr, what 1s 1t, what not, fee Dif- 
continuance. 

Where the iſſue in tail is barred by aflers di{- 
cended to him,and what are allers.ſce tit. Afters, 
aud Ratute, W.2.C.1. there. 

Where the donor may avor upon the donee, 
notwithſtanding diſcontinuance. ſee tir. Avowry, 

Where iſſue in tail once barred ſhall he reſto- 
red ro the 1. ation, by eviRtion,or alienation of 
allers deſcended to him, or not. ſee tit. Reſtore 
to the 1. ation, 

Where Scire faczas lies againſt the ifſue in rail 
to have in value lands deſcended to him of late 
tive. ſee tit. Scire facias. : 

Where uſurpation upon tenant 1n tail by pre- 
ſentation toa Church, puts not the patron out 
of poſſeſſion. ſee tit. Q. Impedzt. 

Where, and how an Eſtate tai), and fee, may 
ſtand together ar one time in one perſon, ſee 
tit. Eftares. 

How the fee may be conveyed by tenant in 
tail, where he is tenant in tail, the remainder in 
fee rohimſelk. ſee tit. Remainder. | 

Where the baſtards dying ſeiſed of land in 
rail, binds the iſſue in rail,or nor.ſce rit.Baſtar- 


4 


Where grant of the reverſion by tenant in 
tail,or the reverſion of the tenant intallis good, 
or not.ſce tit. Grand Artorniment. 

Where the heir in tail ſhall be in ward,and to 
whom, and where he ſhall be in ward, notwith- 
ftanding diſcont. made by the anceſtor. ſee tit. 
Ward. | 

Where a gift, or ſale of trees growing upon 
the land, by tenant in. tajl binds the iffue after 
his death or nor. ſee tit Gifr,and Wood. 

Where reſceit ſhall be granted. upon def. of 
the renant in rail, or nor. ſee tit. Reſceit, = 

Where atrornment by tenant 1n tall 13 good. 
ſee tit. Attornment. PETY ; 

Where, and what deeds belong to the iſſue tn 
rail,and for which he ſhall have derinue. (ee tir. 
Detjnue, and Charters.  — 

Where acceptance of rent by the heir 1n tail, 
reſerved upon his anceſtors leaſe makes 1t good, 
or nor. ſee tit. Acceptance and Leaſes. 

Tenure by the donee,and of whomhe ſhall hold, 
and by what fervices, where -nG renure 15 EX- 
preiled.ſee tit, Tenure. | ; 

__ Where an- eſtate tail ſha}l be by he gift of 


/ 


lands, or,$&c. without the word heirs, ſee tit, E-|. 


ſtares. | 

Of Copy-hold. fce tir. Copychold, and Sta- 
tutes. W.2.c.I. LIENS 

| Wherea Que eſtate may be pleaded of ane- 
ſtate tail, without averment of life, &c, or nor, 


ſee tit. Que eſtate, and Pleadings, 


Ft (Fail after poſſibility. 
| Notpuniſhablefor waſt. þ. 64.41. b.9- 139. b. 
11.808 1,ſee. tit, Waſt. 55 
Shall not-haye aid.b.11.80.ſce Aid. - _ 
'Shall nor -be.compelled toattorn. fee tit, At- 
tornment.b. 11.80, - ; 
Writ of Corfmili.caſu, lies not upon hisalie- | 
nation.b. 14.80. ſee tit. Entry, Writ,and Conſfemil? 


caſu. By 
- Writ of intruſion lies not after his death fee 


tit. Intruſion. 
He may joynt 
Right. 
His aſſignee muſt atrorn. b.11.839,  _ 
He ſhall rot. ke named tenanr for life 1n a 
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he miſc in a writ of right.ſce wt 


there. 
Exchange by him and tenant for life, is good: 
ſce Exchange. b.11.81. ' 


Tales. 

How the 7enire facias.of the Tales ſhall be a- 
warded, and how many ſhall be of them.b.10. 
104, Iog.ſee tit. Enqueſt. 

The inqueſt ſhall be taken of the Tales, where 
the Yenzrefacias, and principal pannel vponir 
are quaſhed. ſee b.10.104,10g. ſee Enqueſt, 

Where a Tales ſhall be, De circum(tant. or 
not. ſec tit. Jurors, and ſtat. 35 H. C.6. 
there. 

How the trial ſhall be of challenges to the 
_ or Poles returned upon the 7zles.lee tit. 
urors. | 

Where Yenire facias df1ales ſha!l be dire&ed 
to the Coroners.ſee tit,Coroners, 


Temps... - 

VVhere damages ſhall be recovered in a'writ 
of entry-upon diſſeiſin, and from what time eve- 
ry tenant ſhall anſwer for kis time. b.10.117. ſee 
ut. Damages, and ſtatutes, thereGlouceſter.c.1. 
| VVhere damages ſhall be recovered'to the 
time of Judgment,and 1n what actions.b.10,117- 
lcE Tit, Daliages. 7-29. x 4:4 _- 
From, ana for what cime ſhall the plainuff in 
a Writ of annuity recover N1s arrearages.b.7.11. 
fee tit. Arearages. | 

V Vhere the Plaintiff ſhall recover the iſſues, 
and profits of his lands, and arearages incurred 
hanging the Writ. b.9.29. beLL7. 1c Tits Argra- 
8CS, / FF 3 
_ From what time damages ſhall be recovered 
In a writ purchaſed by Journies accounts.y b.6. 
10.1ce tit, Damages, and })ourpies accoungs, 

VVichun what time the writ by Journigs ac- | 
counts ought ro be brought. b. 6.1 1. lee: jour, 
accounts. TE LO 

V Yhat damages ſhall be recovered in Afſfiſe 
of Mortdanceſt. and trom what time,b.10.117. 
ſee tit. Damages,and ftat.Glouc.c.1, 

V Vhere,aud trom what time damages ſhall be, 
&C. in xep}evie, or detinue, for deraining a di- 
ſtrels aficr amends tendredeb. 5.2.P.76. b.8.447- 
ſee tit. Damages, Diſtreſs, Tender, and Refulal. 


” . 


yer damages, and trom what me. b. $5,2,p.58, 
59+ b. 6. 48, 49+ 51+ be19-116. ice tir, Q. /mpe- 
atts | 
VVhar damagesſhall be xecoveredin a writ of 
Aijel,Beſaicl, and coulivage,and from what time, 
b.1 1.5. {ce tit. Aicl,ſtatures, Glouc.c, 1, there, - 
V Vhat damages ſhall -be recovered ina writ 
of raviſhmenr ot ward,and for whar time,b.g.9 2, 
73: ſee tix. V Vard,andflar. V V.2.c.35. expofition 
of the words ( fix months time) b.6.59. 62. ſee 
tir.Expoſition, ttarures, and VV, 2.c, 5. there.. 
VVhere utes of lands ſhall be declared and 
direted by indentures bearing date before, 


| rhough the atlurance lubſequent vary in time, or | 


&c. b.1.99.100-105. b-2.71.74» tO 78. bJ3.83.b. 
5.2:p.26.0.9.9.t0 1 i-and1s. (cetir. Uſes, * | 

VVhere bar in Formegon ſhall be for a cer- 
tain'rime, b. 10.38.ſce tit. Reſtored ro 1. a&on.,| 

VVhere a man ſhall have two ſeveral writs 
hanging at the ſame-time, and tor the ſame mat-. 
cer, where nor: b.5.2-p-47,48- $1. fee tit, Writ. 


one King, ſhall ſiandn the time of another K.; 
and the parry be arcained upon ir.b.7.31.ſce tit. 
Inditement, V Vrit, and Corone. — 
V Vhere the heir thail have the wardſhip fal- 
len in the time of che Anceſt.and notche Execu- 
tor, or cont. b.2.33-icc tit. V Vard, 
Expofition of the words ( ad preſens, ) and 


p 


wrir,or pleading, for an eftaic fur life ſhall not 
include his eſtate. b.11,8 0, | 


[where the preſenr rime, preterpertect, and fu- 


ſavit. 


V Vhere the Plaiatift in N. 1mpedit ſhall reco- | 


'Where an 1nditement taken in the time of}. 


SS L08 


85,86. b:6: Os b.g8.1 72. b. : 2; % s ns F 
on 4 7-72. b.2-52-b.9.140* bi.10; 

VVhere a condition reſerving a re-entry for 
4 Certain time ſhall be good, An, b:agthcioa! 
aveceſſavit of the 


ſee tir:Conditjon: 
V'Vhere the heir ſhallnor h 
ceſſing io time of his anceſtor. b.1 18: ſee rir«Ceſ< 
VVhere Judgment ſhall be good,and fland, 
ro:wichanding the renant or gry dead ac 
etime of 1t. b; 1. 103-106, ic. Judgmen 
and falſ.of recovery. hy M M io 2 
. VVhere a leaſe for years, or, &c. fot 4 certain 
rime upon contingency is good.b.4.30.32:ſcetir; 
Eſtates. | | | 
How a conditionupon a bond, or, &c.ſhall bs - 
performed,no rime being expreſied for the pers 
formance of ir, and when it ſhall he'performed, 


b.1.25.b,2,3-79: b.$.30,31-Þ..7. 15: b. 3:91: fee 
Condir. "UL ks 2319.47 Sk QI 
VVhere a fit time ſhall be allowed foi BY 


performance of a condition; after notice g 
and requeſt made, and what time ſhall be faid 
time fir, and reaſonable. b.1.22.25h.2,3.2g:34 
b.6.31. ſee tir; Condition: -.  * I 
VVithin what time appeals are to begin: 
b. 4-42-b:5:2, p-107.b.7:30: ſee Appeals, -and 
ſtar: 3H:9:c.1. k _ 

' VVhere one ſhall be charged fot nuſa 
done in the time of another; and hufance & 
1n the time of one ſhall be redteſſed by another, 
and how. b. 5. 2. p.101. bg. 55. [ce tit. Nus 
ſance. > A 
VVhere by the Kings 'preropative tio neglt: 
gence ſhall be impuredto him,and no time ſhall 
Prejudice him, and where cont. b.4.23:127.b.6. 
29. b.9.30. ſee tit. Prerogative. _ 1 .. 
... VVhere feoffment of h , and livery and ſei- 
ſin upon it is void, by preſence of others at the . 
rime of thelivery, or nor. b.2.23-31,32: b.g.2; 
p-113.124.b.6.69. ſee Feoffments,, 

VVhere a Quod permittat ſhall be inaintaina- 


blefor wrong,or nuſance do; 


| done inatother time 
chan in the time of him who brings che aRtion, 
or him againſt whom the aQion wasbrought.b.g, 
2.P-101.b:9.54.5-ſce tir. Nuſance, and 2. pers 
mittat. _ | SS 

VVithia what time Reattachemenr truſt be 
ſued.b.7.30. ſee tir, Reattachmenr; * © : 

How theſe words (Quondam, naptr, tune, #uncy 
adtwnc, extunc )) ſhall have relation, andthe ex- 
poſition of thoſe,and ocher words of relation.ſee 
tit, Relation: | | 

Of computation of time in caſes. ſee tit.Coms 
putation. _ | n 

\ Of forfeiture of iſſues, and profits of lands, 
and from what time rhey ſhall be anſwered to 
the King.ſee tir. Idues of lands. 

Of the'time of the yacation'of a Vicarage, 
Parſonage, Biſhoprick, or &c. ſee tir. Vacatis 
an... 2 a | 
.Of time of limiration. feetir.Litniration. . 

Of rime of freſh ſuir. ſee rt. Freſh-fuir, 

Of forfeiture ot landto the King for felony,or 

&c. for year, day, :and waſt, and where he'thall 

have it, and how the year ſhall be accounted,ſee: 

tit. Forfeiture, 7 
| Time, and age of the heir male or ferale to 

be in ward, ſee tit. V Vard. | 

Of time to make claim, &c, fee rif. Cont, 

claim. | 

VVhere, and from what time, lands ſhall be 

liable to recovery in value, ſee tit, Recoveryin 

value, 

Of things ſuſpended for a certain time; and af- 
ter revived. ſeetir. Suſpenſion,and Revivor, 

V Vhere may be avoided becauſe beyond Sex 


| 


» 


j 


| 


at the time; &c. ſee tit, Utlary, 
VVhere 
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Where upon 4«dite querelathe Plaintiff ſhal. 
be reſtored to iſſues, and profits taken in the 
mean time, &c.ſec tit. Audit quere!a, mucs and 
profits of lands: ; 

Of reſtitutibn by AR of Parliament and how, 
and to whattime fuch reſtitution ſhall have re- 
lation. ſee tit. Parliament and Repeal, 

Of reflitution' to him who reverſes a Judg- 
ment by writ of Error, and from what time, &c. 
fee tit. Error. 

Of the time for inrolment of bargain and ſales 
for lands. ſee tir. Inrolment and Compunartion. 

Of the time to hold Leers, or the Sheriffs 
Tarn, and within what time they muſt be held. 
ſee tit. Leers, and Turn of the Sheriff. 

Ofrepuration, and what time is ſufficient to 
make ir. (ee rit. Repuration. 

To prayClergy.and when it muſt be prayed, 
when nor. ſe tir. Clergy. 

Where, and what ftarutes by equity extend 
to another time, &c. ſee rit. Star. 

Where tenure ſhall be for a certaintime by 
one manyer of ſervice,atother time by another, 
ſee tir. Reſervation. 

Where infranchiſement of a villein or nief is 
for a certain time by intermarriage, and where 
for ever. ſee tir. Enfranchiſemenr. 


the Eſtate 1n uſe or, $&c. limited, &c. and when 
he ſhall rake an Eftare. ſee tir. Capacity. 
Wherean Eſtate in Fee-fimple we be limi- 
ted uponanother Eſtare in fee, and ſo twe fees 
/be ar a time or nor. ſee tit. Eſtate. : 
Where an eftoppel is but for a certain time, 


ſee tit, Eſtoppel. | 
' Where a recovery ſhall be falfified becauſe 


Capacity of a man notin being at te rime of 


The Table. 


. Where leſſee at will, or ſufferance ſhall ltave 
the Embleaments ſee tiz. Embleament. 

Wherethe leſſor ſhall have a&ion of treſpaſs 
general againſt his leflecat will, ſee tit. Treſ- 


$. 

VVhere ſcifin of ſervices, or rent, &c. from 
the Tenant at will, or by his hands, ſhall be a 
—"_As ſeifin to the leſſor, or &c. ſee tit. Se1- 

In. 

VVhere he that has butan eſtate at will, may 
grant for life, or years, and good. ſec tit. Ex- 
ring. Eſtates, Offices and Copihold. 

Where preſentation toa Church by Tenant 
at will ſerves for the leſſor, and veſts the poſſel- 
ſion in him. ſee tir. Q. ampedit. 

VVhere a@ion of the Caſe lies upon menace 
of the Tenants at will, upon which they depart, 
&c, ſee tit. Aion of the Caſe. 

Bar in debt againſt the leſſce at will, and 
what is good. ſee tit. Debt. 

For fealry. ſee tit. Homage and Fealty. 

By Copy of Court R oll,ſee tit. Copihold. 

VVherea Tenant at will is a diſſeiſor, and by 
whart a&. ſee tit. Diſſeifin. F 

VVhere a leaſe at will is not ſufficient for a 
fee upon contingency to grow upon It. (ce tit. 
Condition, 

Tender, and Refuſal. 

VVhere netice to the Lord to make him 
change his avowry, is.nor ſufficient without ten- 
der of the arerages, ſee b.3-23,24:30-35-6 6.b. 
$.2-P.$7,58.b.6.57,58. ſee tit. AVOWTY- 

Of arerages in Ceſſzvit, how, when, and to 
whom they ſhall be tendred,&cb.8,118. ſee tit. 


Arerages, and ſtat.Glouc.c.q. there. 
VVhere tender and- refuſal of marnage 


: he againſt whom it was had, was not Tenavr of ,.etj41 in a writ of value of marriage; or tor- 
- the franktenanr at the rime of recovery. ſec tit. |£c5Lure of marriage. 6.4-32.b-5-2.p.58-127-b-8: 


Falf. of recovery. Þ9Þ _ : 

- Where, and what bars in Quid juris clamat ro 
ouſt the Plajntiff of arturnment for a certain 
time. ſee tic. Quid juris clamat. and Arturn- 
ment. 

How execution ſhall be upon a fiat. Merchant 
| or; && where the lands are in execution upon 
IN ene recovery of late time. 

Te judgment ſhall be of parcel ar one 
time, and of the reſidue at anorker, or double 
judgments in one ation. ſee rir. Judgment. 

Where the Lord ſhall have the-wardſhip 
the heir of his Tenant, notwithſtanding the 
Lordſhip wes ſuſpended ar the” time of the 
death of his Tenant, or not ſee rit. Ward. 


, 


,  Tempozaltirs.. 
Who ſhall be ſaid'founder of an Abbey, or 
Priory, and the Temporaltics in time of vacatl- 
on. ſee tit. Abbot and Prior. 


Where the King ſhall have the Tempo 


of a Biſhop, during the vacation of the Biſho- 
prick, his Prerogarive becauſe of ir. ſee tit. 
Prerogative and Preſenumentto a Church. - | 

Where'a Biſhops Temporaltics ſhall beſeiſ- 
ed into the Kings hands becaule of Cont 
&c. ſee tit. Conrempt, | 


Tenants in Common. ſec tit, JPoin=te= 


Tenant at will, and ſufferance. _ 
VVhere a man ſhall be Tenant ar will, and. 
what is a Leaſe at will, where and what 
rot. b. 2. 24+ 55+ 59» be 6.26. 35+ be 17+ 
21. * 
Where a man ſhall be Tenant ar ſufferance. 
b 4-24» y ; 
Where a Tenant at will, or a Copiholder 


' ſhall have Aid. b.q.21. | 
Where Tenant at will or Copiholder ſhall 
flor ſhall have 


have Aid. Þ.4-21,22. ſee tit. Ald. 

V Vhatremedy, or a&ion the le 
againſt the leſſte at will, if he cuts wood or does 
waſt in houſes. be 5» 2. Þ 13+14+ (ee Aion of 
the Caſe. 


| Wherealcaſcat will ſhall determine by whar 
AR, what not. b. 5-2. p-10-13,116:b-10.59.b8. 


of 


| verſedateleRion.b-2-45-b-5-2-P- $7458-114+127+ 


9009%.b:7.3-119. ſee Ation.upon itar.and ſtar: 
Merrt. Cc. 7. 
VVhere a condition is performed by Tenant 
and refuſal,8&c.and whar ſhall be good and ſuffi- 
cient render, what not. b. 5. 2-P-L1 4-b.9-79. (ce 
tit. Condition, 4 
VVherere tender of amends bars in replevy, 
and what is good and ſufficient tender, b.s.2.P- 
 566.8.147. ſeetir, Darnages and Replevy.. . 
VVhere the meſne by tender, and putting his 
beafts in the pound, ſhalt diſcharge himſelf a- 
gainſt chePlaintiff in a writ of meſne.b.9.21,22- 
110,111. ſee tir.Meſne. . 
VVhere the King ſhall have Prerogative that 
he need not demand rent reſerved upon a con- 
dition of re-entry for not paying, but the leſſor 
muſt render ir. b.4.73-b-7-2-p. 56+ ſee Preroge 
VVhere refaſal, and denying to pay rent 15 
difleifin. þ.q.29. ſce tit. Difſerfin. . 
VVhere iſſue ſhall be joyned upon tender,and 
where upon refuſal,and the one, or other be tra- 


+ 


& 25.þ.6.950.b-7-28- WOTY 
V Vhere's condition or covenant ſhall be per- 
tit. Cond, and Agree. 

- render and refuſal the 


Tout s temps priſt.  * | 
Of Home, and ord ſhall nor 
haveit, after render and refuſal without a new 
ueſt. ſee tir, Homage o Fe 
"Y Vhere damages arerecoverable for detcin- 
ivg beaſts, after render of amends,&c.(ec ur.Dam. 
© VVhere aBiſhop ſhall be a diſturber 
fuſal of aClerk preſented to him by 
To whom tender or 
be made, upon : 
ro pay moneys to him, his HE 
aſſigns, fee rit. Condition. I <q 
VVherc tender and payment ofmoneys ſhall 
be always dire&ed, and accounted, according 
tothe iment of hin»that pays them, not of him 
chatreceives them. - 
V Vhere ifone party offer 
ther cannot refuſe to joyn, ſee t 


s. todemur, the 0- 
jt, Demutrer. 


TH 
\ 


agreement, porwichſianding reſaſal! 


et eng <tc, 
Om > I—_— ———  ————— 


V Vhere refuſal by ani Executor 
Teſtament before the Ordinary 
but he may Adiiniſter, orbriog 
ſee "= Exccutors. 
Where 1c1s in the Courts diſcreti : 
an Ofhcer, upon the Kings grant of ns bps ; 
refuſe him. (ce tit. Office, and Officers, dns 
Where tenderof amends for damage feaſ: 
made to a Baily, is not ſufficient. ſee ric. Baily, ry 
Where tender of arcarages tothe Baily isnct 
ſuffigienc notice to theLord to make him cla - 
his Avowry. ſee tit, Baily. = 


— 


 -D Prove the 
15 not material, 
an aQtionafrer, 


+ 
» 


Tenure. 

VVhat ſhall be ſaid tenure of the King in 

—_ _ = b.2.81.b.6.6,7.b*7.8.12 t g. 
.131.{ce tit. Stat. Magn : E> 
cl 3. there, and 2E.6, AN<I0: ofleg 

VYhat fhall be (aid tenure of the Kino j 
o_ by Knights ſervice, and whar by wn 
b.6.6,7.b.9.123,130,131. ſec tit. 
2E:608 Gre Tb 3 pi 3 - © tit. Stat.and there, 
at 15 tenure by grand ſerjeanty. þ, 
tit. Grand ſerjeanty. & 9g Ma 

VVhere the King cannot ho!d of 
nor of himſelf. b.1,47.b.2.15 b 6.4,6., 

VVhere the King may, and where he ought 
to grve land to ve held of another than himſcif 
b 6.6. ſectit. Stat. Prerogative, c.2. ; 

Expoſition of the-words in the Kings grant 
( to be held dfus,8&c. and of other the Lords of 
that fee by the ſervices therefore due, and ac- 
cuſtomed. ) b.6.5. and 5. ſee tir. Expoſition. 

V Vhere the King givesland to be held with- 
out reſerving any thing, how it ſhall be conſtry. 
ed,apd how rtheTenant ſhall ho!d.b.6.6.b.9.123, 

Upon feoffment in fee before the ſtatute of 
weft. the 2. c. 1. or upon a gift in cail after the 
ſtarme, how, and by what ſervices the Tenant 
ſhal! hojd. b.2.92.b.6.6.b.6.3.8. | 

Expolition of the words ( rendring certaft 
; Fer, for all ſervices, &c. and doing to the chief 
; Lords rhe ſervices due, and of right accuſtom- 
[ed, or to be held of the chief Lords) how 
the renure ſhall be.b. 6.6. twice. þ.9. 123-13I. 

VVhere a man ſhall be Tenant of land, and 
hold ir of no one, þ 9.123» above, and Extin- 
' guiſhmenr. b.2.93. 

VVhere iſſue ſhall be taken upon the renure 
and that be traverſable, or not; and in what 
ations, whar nor. þ.q.11.b.9.20.33.35. b. 10. 
119. ſce tit. Avowry, Refcous, Traverſe, and 
Traverſable, Ceſlavit, and Eſchear. 

By Eſcuage. fee tit. Eſcuage. 

VVhere a. wan ſhall hold by "Knights. 
ſervice, and yer not pay Eſcuage- ſee tit. Eſcy- 


age. 
| . oy Homage, and Fealty. ſee tir, Homage,and 
| Fealty. | | 
+ VVhere tenures of other Lords ſhall be ex- 
tivguiſhed by the Kings feifin, and where their - 
renures, ſhall be after revived or not. ſee tit. Ex- 
ringuiſhment, Diſtreſs, and Reviver. 
VVherea common perſon, cannot make ano- 
ther to hold ofa firanger, nor of any but him- 
ſelf. ſee tir, Reſervarions. . ; 
VVhere tenure ſhail be by Caftle-guard, &c, 
ſee tir. Eſcuage. EA 
| In Frank-almoigne. ſee tit.Frank-almoigne. 
In Frank-marriage. ſee tit. Frank-marriage- 
VVhere lands in two Counties may be held 
by one Joypr ſervice. ſee tir. Aſhe, and Renr. 
VVhere tenure ſhall be according to-the ſpe- 
cia] reſervation of the party, and not according 
to the general intendment;cfthelaw, ſee rit.Re- 
ſervation. ; 
* Where tenure ſhall be in the disjumdtrve, up- 


ary other, 
\ 


4 


L 


{ on ſuch renure;or for one rent, or other. ſee rite 


Reſervation. : - 
White Tenant for term of life ſhall hold by 
Knights ſervice. ſee tir. Eſcuage. 
' Where tenure © ſhall be for a certain time by 
one kind of ſervice, and for another time by #- 

ndther. ſee tir, Reſervation. 
Of Tenant by dower, of whom ſhe holds,and 
of 


ET. <, 


by what ſervices. fee rit, Dower. 


Of tenant by courtefie, and of whom he 
holds. fee tit. Courteſie. 

ByCaſtle-guard,and what manner of tenure ir 
ir is.b. 4.86,87.ſce rit Eſcuage. 

Where the tenures are ſeveral notwithſtand- 
a joynt demiſe. b.q-27.Þ.6.5. 

For ſuit ro a mill. b.4.88.ſee tit. ſuit. 

By covering the Lords Hall.b.4.86.b.6.2. ſee 
tit. Reſervations and below. 

Where one and the ſame land ſhall be held by 
ſeyeral renures.þ. 3.34. ſee rit. Reſervations. 

Where tenure ſhall be for a parcel. ſee tir. 
Starutes W. 3. there, and Apportionment, and 
Extingutſhment. 

Of Gavilkind, and what tenure it is, atid 
where by RoightsTervice, where by ſoccage.iee 
tit. Gavilkind. : 

Form of pleading tenure by Knights ſervice, 
ar in Socage. ſee tir. Pleadings. 

Where proteſtation ſhall be taken of the te- 
nure. ſee tir. Proteſtation. - 

Where the Lord by his confirmation may a- 
bridge the tenure, not create a new tenure, ſee 
rit- Confirmation. 

What ſervices, works, or things may be re- 
ſerved to make a tenure, what nor. b. 486. b.6. 


2. 
Where the Scigniory ſhall be changed, by re- 
teaſe of the Seigniory and a new tenure created, 


Tithes. 


Things in action. 
and who ſhall pay Tithes, and what 


- » . . : 

= gs _ res” og, in a&ion, right to! Where, 
ands or goods ſtall be forfeited ro the King manner of-Ti id: wh | 
by artainder, by Utlary, or &c. what nor. as If ns ns CO 
3-11-35-b.4-93-9 5-b-$- 2-P-49,50-56-90.b,7.13.\ Where aud of what thitlgs Tithes ſha 
OD o —_— _ ination = — may ſujcation.and Artatlvnine _ Prohibidas 
ooh ow the grantee ſhall ſueto' To whomare Tithes to be paid TR 
_ er it, what not. b.. 3-1-3:445-9.11. bt, by Church Canons, to whom they — 

hens Ed ancient rime; and in what manner, b.2. 3 4.6. 

_ wow id what thing in a&ion may be 14. ; Sri 
granted over by a common perfon whereand| Where Tithes ſhall; WC hoe tbe 
"_ nor. b.3.4. b.2.56,b.4.66.b.5.2.p.25. b.6. preſcription, or _ b. _ _ be claimed by 
” Wh GFA ſee tit. AnouIty. | Wherea man ſhall be dilchor ed of Ti 
_ eu a thing in ation granted to the King ' by compoſition or preſcription; La 8 ithes 

"wh good. b. 5.2.p. 89,90. . . |47-b.6.6. ſee tir. Preſcription 0 0 

erc a thing inaCtion thall be extioguiſh-] Where the King ſhall have Titus ai 
ed or ſuſpended by executorſhip or adminiſtra- | what lands, and perſons.b. 2: = ithes arifl of 
_ Rees» 26 tit, Extinguifhment. —» | Where a man ſhall Fan "ger i 
ere athing in aQion ſhall be extinguiſh- | own feoffment 6r leaſe. b cs agaioft his - 
cd, or ſuſpended by intermarriage of the dbligor| Where, and how fiches a Ages ED 
_ = rags fee rit. Baron and Fem,and Ex- | as appendant to a Mannor —_ $4 _—_ 
of TEL OED TI CL OY Where Tithes ſhall be Ia bes wake 
Where a thingin adtionſulpended, ſhall be | ofpoſeſion of th Hudrte or men pe Lmig 
-_ wwe wary revived or not, ſeerit. Suſpence 2.47,48249- b-L1.10.14,15. ſee t . nem I.'b. 
ng and Reſtoring to the firſt adti- |8.c. ; 3 I's Ut, Stat- 13 H, 
on. : 
Whete an Executor may tetein the oods 
of the dead, to farisfie his own debt, and D re- 


.Where the Spiritual Court ſhall have jurifdi- 
lon, upon ſair in Court Chriſtian ry er 
and berwixt what perſons, betwixt what not. 


or nor.ſee tit. Releaſes. 

Where the Seigniory, and tenure ſhall be ex- 
tin&, by unity of the potJeſſion of the Tenancy 
and Seigniory in « common perſon. ſee tir. Ex- 
ringuith. and Apportion. Stat.W.3. there. 

ByPrioriry,and poſterioriry,&c,ſce tir. Ward, 
and Priority. 

; Where a man may have a writ upon ſeveral 
tenures, and join them or nor. ſee tit. Writ and 
Ward. R- ; 

Where the meſnalty ſhall be extin, by 

rchaſe, or &c. of the ſeigniory by the renanr, 
or of the renabcy by the Lord, and how, and 
by what ſervices the tenant ſhall hold after. ſee 
x Extinguiſhmenr, and Meſne. 

Where, and what fiat. extend by con- 
ſtruKion, and equity to another manner of Te- 


DUTIC. 


| Teſtament. | 
Who may take teſtaments, who not. Þ.4.61. 
Þ$.2. P.73- b.6.23- b.8.144- ſee tit. Star. and 
and there 34H.8.c.z. Baron and .Fem. Enfant. 
Ideot and deviſe. 


' Where, and what is a ſufficient Teſtament to | 


paſs lands, what not. b.3.3 1. ſee tit.Starutes and 
there 32 H.8.c.1, of wills, and the books there. 

Where probate of Teſtament is material,and 
before - what Ordinary it ſhall be proved, and 
; wherebefore another perſon than theOrdinary. 

b.$.16.2:p.28. twice, and 73 b.9-37,38-41+ 48- 
Where eſtoppel ſhall be by Teſtament, or 
letters of Adminiſtration, where not. b.9.32. 
- $044 1+ 
. Where 4 Teſtament ſhall be traverſed, or 
Letters of Adminiſtration denied, and how the 
Probate,&c. ſhall be tried. b.9.31.40,41. 
Wherea Teſtament may be changed, and al- 
rered by the Teſtator, and what a is a coun- 
rermand or revocation of it, what nor, b.4.61.b. 
8.90.93. _ | 
Where in ancient times, Lords of Mannors 
| had the probare of Teſtaments within their 
Mannors b.9.37,383-41:48- 

Where an Exccutor ſhall not have an ation 
before probate of the Teſtament. ſee rit. Exe- 
cutors. Pc | 

* Where probate of a Teſtament by one Exe- 
cutor is good, and ſhall ſerve for all, and 
where they may adminſter, 8c. notwithitand - 
ing they have refuſed, Bec. fee tit. Execurors, 

Where the Executor ought to ſhew the Te- 
amentr, and where he ought not to ſhew it. ſee 
tir Monſtrance of deeds. 

Wherea Teſtament ſhall be void in part, 
and where in the whole. ſcerit. Deviſe, twice. 


A thing in aQion. fee tit. Aﬀets, and. 

Where and what things io a&jon the Exe- inns 9: 16, ice tir. Conſulration and 
cutors fhall have after the death of their Teſta- kibition. n protubion, Juriſdition, abd Pros, | 
menus tit, Executors and Chartels, and Are- | Where Aſlike of Precipe quod reddat liesand 
corher pixin ting athe he bel OY 
ele. and Cline . k + any — =o fine lies of Tithes, fee tits 


b.2. 44-47-48-b-5.9.13.15,16. b.4-75 b.7.44- b 
Atrach- 


Where the ſucceſſor ofa bodyCorporate,ſhall , TS nn 

have things in aRion after the death of his Pre- Cn —— ſhall be gratted upon 
— or nor. ſce tit. Abbot or Corporati- whom, and whom not. hes Tins le ow = 
; Attachment upon Prohibition, J ariſdidion -_ 
Things vet and divet,, ſee ti Prokoogs: 
eff and dive$,, [ce tir.Chattels. Where attachment upon prohibitjon lies,and 
Tillage, and Hugbandzy. 15 to be granted upon Phe in Court, Spirirual for 

The fi : | ; Tithes ſee tit. Attachment upon Pre 
atutes of Tillage, and expoſition of | pi; ey cnc upon Pro» 


them.q H. 9.c.19, 7H.8.c.t. $E6.c.5.2,3P.&M. 


C.2.5 El.c.2. 35Elc:7. 39ELc1b. 4-39. ſeetit. Where thePope cannot grant thata man ſhall 


Stat. H. ts . . be diſcharged of Tithes for Þ . - I - 
414.7.C.19. there | gland, ſee tir. Pope. _ OR __ EDS 
Time, ſer Temps. | Derivation of obycntion. b.1 1.16. . | 
The definiti Ne: lon Where Afiſe lies of Toll. b.8.46. ſee-tir.Sta 
ie definition, or diſcri | . b.8- e ies of Tall. 6.8.46. ſee tit;Stat 
I 54+ EE of athis, 6.9 W.2.c.25. there, and Athiſe. on : Ss po 
Where the Court ſhall inquire of the title ar AGion of the caſe lies for taking Toll where 
large. b.8. 133+ he ought not, or more than he ought. b. 4. 943 
Where the tenaut ſhall pray the Aﬀiſc upon ſcetir. Aion of thecaſe, _—_ EE, 
the title, and it ſhal} be awarded uponir. b.8. Diſcharge by the Kings grant, and where, ard ' 
153. ſee tit Aſſiſe,h.11.40, whar is good. b-$.2.p.63. f x5 5 
Whete in afſſiſe the title ſhall be madein the Wherea general writ of treſpals. lies for taks 


ing of Toll. b.4.94. © | 
Where property of goods ſold in a marker is 
nor charged without paying Toll, ſce tit. Cons 


rac, 
Toll. 
Where it lies, and the form of the precept.bs 
4-33.ſec tit, Recordares \ ; 


rome b. 6. 56. b. 8. 46. ſee tit. Aﬀiſe, and 
aint. | 

Where the Defendant in Quare /mpedit ſhall 
nor have a writ to the Bikop vitiou title 
made. b. 1.27. {ee writ to the Biſhop. 
Preſcription, and what is good, what nor, ſee 


it. Preſcription. 
- Againſt fines, and whit is good what not.ſce | 
tit. Averment, and Cont.Claiin- | CRESTS Tourn.  _ _. 
What things are inquirable 1n the Sheriffs 


Againſt recoveries, and what is good, what 
nor. ſee tit. Falf. of Recovery, Aſſurance, and 
Remitrrer. | At what time the Sheriffs Tourn ſhall be 
| To commons,and what is good, ivhat not. fce | kept, and how oft in the year. b. 10.76. (e= tir; 
eir.Common. | Star. and there 3iE.3.c.1 


To Offices, and what is good, what not. ſee] Whois Judge in the 


Aſſiſe, and Corody. 12. : 
| Toeftovers, and whar is good, what nor. ſet | Where, and what inquiſitiphs, or preſent- 
tit. Afſiſe, and Common. . ment taken in the Sheriffs Tourne, ſhall be de- 

To toll, and what is good; whatnot. fee tit» |liverd to the Juſtices of Peace, and how they 
Aſſiſe, and Toll. ſhall proceed uport them. b. 5. 2-P- 142:b-9. 
Where in making title under a particular e- [26 
ſtare, the life of him by whom, &c. ought to be 


averrcd, ſce tit, Pleadings, 


Tourn, what not. b.6.20. 


4 : | 
Sheriffs T6urne. b. 


6; 


At whar place the Sheriffs Tourn ſhah be 
held. ſee tit; Star, Mag, chart. c.35. and Leets, 


Touts 


offices ſhall have thelands'to ferm, how, and\*Þ2r ſhall make aniſſue, ſee tir. Iſſues joyned. . 


he 


ſee tir. Entry congeable. ESE | ING mvnk {> apps; 
| Pen traverſe tendred,-' Scire facts eq athrinariycs, of IF; lee rit. Litas Joyi- 


”» Ve ROE Rory” 


— 


Touts temps prilt. : 
Where the party who is to-perform a cond1- 
tion, ought to be always ready to pertorm 11 
though the rime be paſt, and ar all rimes ready 
at the day and place, is futhcient, &Cc. b.5.2.p. 
I 14-b.9.7 9. ſee tit.Condition. 
Where a man in dcbt upon tender and refu- 


ſal needs in pleading to lay at a/times ready. beg.) 


"* Where, and for whom it ſhall be a.good plea 
in dower, to ſay that he is at all times ready to 
render dower it the demandant will deliver che 
Charcers, &c. and for whom not. ſce tit. Dow- 
ET. 


T own. DS. Uille. 


Tr::verſe to an office found befoze the 
Elcyeatoz- 

Where a man ſhall nor have traverſe, &c. 
unle(s another office be found for him, or his tt- 
tle be found by the ſame otfice,and where contr. 
b.4.55.to 5$9.b.7.44,45- ſec tit. Statutes. 2E.6 c. 
8. there, and office betorg the Efcheator. 


Where, and whena traverſe ſhall be tendred,}\ 
. and where remedy ts by way of traverſc or not 


b.q-55,57- : | 
Where office ſha!l be traverſed 1n the Court 
of Chancery, Common Bench, or elſewhere, 8&c. 
b.q-55.b.7.16,17.b.9.96.98.100.b.1.157.162fce 
tit. Office before, &c. _ 
Where a manſhall not traverſe an office, nor 
avoid ir by traverſe, but ſhall be pur to his pe- 


tition.b,q.z6.59. ſee tit. Petirion. ' 


Where” an cfice may be traverſed the King 


being intitled by'record, or not.b.4-59 fee tir. 


Petition. ©. | ESE IS 
Wherean Office for goods and chartels' may, 


be rraverſcd.b.4.55.{ce rit.Stat.Z6E.3c.1 z:there,\ 


and Petition. R 

Where an office may be avoided by plead- 
ing, withour traverſe tendred to jr, as well for 
land as for goodsand pon <.ots 7 

Out of what Court proces ſhalt be awarded 
torry the iſſue joyned-upotrtraverſe tendred 1n 
the Ccurt of Chancery, and' how, andin what 
Court it ſhall be-rried. b.1-162:-b.5-2.p.92: fcc 
tit. Proces. 


ty againſtthe King ſhall bind him, and 


the King.b.7.45.5.8.168. | | 
Where a mat upoht traverſe tendred to an 


contr: for 


when. b.1 1.5 
xH:8.c-ro; ; 

. Where entry may be upon the Kings poſſef- 
Fon without travertie; petition, or other" proces . 


4- ſee tis; Stat. and there 8H.5.16:; 


TS; 


-ought robe awarded - againſt'the Par-Commit 
tee, or Granree, or not ; but entry-may-beu 
Him. ſee tit. Schre facias. Repeal, and Entry con- 
eable. Ele 
What proceſs ſhall be warded upon traverſe 
to an office, or preſentment, and when it ſhall 
be awarded.ſee tr: Proces. = ; py 
| Where he that renders traverſe. and is found 
for him,ſhall have reſtitution with'the iſſaes;and 
from what time. ſce tir. Livery: ': CIAO 
Where the King by his prerogative may wave! 
the iſſue joyned upori travErle tendred, and de-' 
mur, or &c. {ee tir; Prerogative: © -- | | 


| 


Traverſe, and Traverſable. | 
Where the def. in aQionof the'cale ſhall rake 
traverſe to the point of the writ,where he ſhall 
plead in bar or not;and what js a good traverſe, 
and iſſue it. this ation, what not.b,4.18, ſee tir, 
DARRELL. MOF x4 
; wirar us in liek account, the def.  uport 
plea in bar ought to take traverſe to the ſuppo- 
{al of the writ,- and wt ohm 44 
good, or not.b;1 1.91. fee Account, _ 


Where in atrachment upon. prohibition upcp [e 


plea 1n bar, traverſe rray be, and what kind of 
traverſe. b.2.41,42.b,11.8,9.ſce tit, Attachment 


upon =: Sar pag 


"ples 
Wheretraverſe to an office feuind for the par- >: 


I oy 


it Kind of traverſe is] 


| ENG 6 rocan Gone panes eee ie DAE 
40 | ue taken, ypou Ir... ſee. tit, _ IGucs joyn- 
: YRON Abs P68 Pies 9 UA TONE 


: T he T able. 


Dt EI << —__ — o—_ 


Wherns ſciſin of ſervices alledged in avowry 
ſhall be traverſed, and by whom, or nor. Þ. 4- 
(2.b. 8.55.9.9.33,34135,35. b.10-107, 108. le 
fit. Avowry. Ss 

+ Wherere tenure ſhall be traverſed in avouwry, 
by whem, and by whom not. b.g.20.33-35. {ce 
tir. Avowry, and ſtat.21H:2.c.19. 

Where a firanger to the avowry ſha!l traverſe 
to the ſpecial matter alleged in the avowry,or 
not.h.9.20,21,22.36.ſee tit. Avowry. 

Whar matter ſhall be traverſed'in Q. Impedt, 
what nor. b.9.9,10.5. 
Inpedit,and iſſues joyned. 

What traverſe fhall be taken in Ceſſavit , and: 
where the ſcifin of ſervices, or quantity of them 
is not traverſable in this aRion. b.4:11.2.5.2.p* 
 100.1:9.34. ſee tit: Ceſſatite 

Where a traverſe is good in a writ of reſcous; 
and what matter traverſable jnir, what not,b.g. 
11. b.9.22,23,24: ſee fir. Seifin, and Tenure. 

Where the def. in Mortdanceſtor upon plea 
in bar, ſhall take traverſe, and what kind of tra- 
verſe: b:4:43. b.5.8. ſee tit. Mordanceſt. 

Where accord ſhall be traverſable, and iſſue 
taken' upon ir:ſee rite. Accord. 

Where letters of Adminiſtration ſhall be tra- 
'verſed, and what traverſe taken to them..ſee 

m: 
Where aſſent or agreement ſhall be traver- 
fed, and iſſue raken upon it, or not: ſee rir.Sur- 
render. Crs 
- Where in a&ion brdught by of againſt Exe- 
cutors,the def.ſhall rake traverſe, and what kind 
oftraverſe.ſce tit. Executors. 

Where Commandmeut ſhall be traverſed, 
and 1fſue taken upon ir,or not.ſce tit.Command- 
menr, * | 


8.2-$.98.b.10-54- ſee tir.2| 


© Fram... WIRE, 


ment ſha!l he traverſed, and wh 
many feoffments which of them 
ſes. {ce tir. Replication, 

Where traverſe and avermcent may be 2painft 
the Sheriffs return, or nor. | ED, 
Where verdi& at large may he given upon 
traverſe by ab/qze hoc, cr not. ſee tit, Verdict, 
Where renure ſhall be traverſed in tre, paſs or 
orher a&ions, and in which! ſec tic. Tenure: 
Where, and in what action ſcifin of ſervice; 
ſhall be traverſed, inwhar nor. ſee tir. ſcafin, 
Where ſurpluſage in pleading ſhall be traver. 
ſed and flue joyned upon ir. ſee tir. Iiue joyn- 


—— —_— -———_—_—_— 


cre there are 
the parry plea- 


Oo 
Q. 


Where conſiderations averred without, gc 
to raiſe uſes ſhall be traverſable, or not. ſee tir, 
Averment. | 

— Where payment of Tithes is trayerſalle 
iſſue ſhall be joyned upon ir. ſee tir, ——_—_ 
Where norice ſhall be traverſed, and iſſue 
joyned upon it. ſee tir, Norice. |, 

Where ſeiſin of the donee intail in forme- 
don is not traverfable. ſee tit. Formedon, 
Where a mans intent 1s nor traverſable, bur 
yet in ſome cales ſhall be tried, and inquired of 
(ce tir. Tryal. ; 
Where pernancy of profirs alledged in main- 
renance of a writ ſhall be traverſed, or not. ſee 
tic. P<rnancy of profits, 

V Vhere double traverſe ſhall be taken. ſeetir 
Double plea. : 
_ Where 2: 3. or more are alledged in pleag- 
ing which of them ſhall be traverſed. b, 2. gz. 
45: b.s: 2. p.58.77-98-127.b.6.24,25, fee tit. 
Replication: . 


. 
» 


Treaſon. 


,menrt upon prohibjrion.ſce tir.Contempr,and ar- 
tachmenr upon prohibition. 

| Wherethe cauſe of arreſt, and ſuit ina baſe 

Courtreturned upon Corpus cum cauſa is not tra- 

' verſable. ſee tit. Corpus cum cauſa. "0 
Where ſurplufage alledged in pleading, ſhall 

be traverſed,or nor. ſee tir. Surpluſage. 

| Where preſentments df indirements touching 
A 11 be traverſed, or not. fee cir. 


Where pontempe is not traverſable in attach- 


Co FEI FT nyt: | 

Vyvhere a Teftamenir ſhall. be traverſed, or 

ncr.ſce rir: Teſt. ; 
VVhere the def. muſt traverſe the Count,and 


ſce tir. Iſſues. joyned.” * pl gens” PE L 
VVhere the def. aHfedyes an affirmative with- 
out traverſe, upon which affirmative ifſue ſhall 


oY 
- 


be joyned, and whicre "It ſhall be joyned upon 


VVhere traverſe ſhall be taken upon raveree, 


© ww 


- 


" Vvhete fddingMattbe riaverted Ya the! aA: 


on of. the caſe, or 07. [ee tit: Aion, of rhe 


caſe 'or nor. 


gue fates 
","Y Yhere tende 
tfrayerſed;' and” 
ſee rit.. Tender, Refuſal 


TEST WILEY TIE TD, of. 
> i, af; 2 or. Feque ( Thall be 
L * 7 . Ws $O 3:4 

al ones | f 


on therg, or. nor 
Requeſt, gnid Les 


| .VVhere. uppn plea, which compriſes maxter 
its Lat, the patty Thalt tot taket Pe. hehe 


A&A ly bang 2 ongrobnz D230 1 
""'V Vher& day bf time ſhall be traverſed, and 
as Javpod wpon its 0a OW, Kenthe, Jiues 
DISC 75> | 


..j; Where 
taken upo 


[ne 


the lace ht be rergeſed and ſuc 
n It. ſee tit, re Ne SY 
hall be traverſed, 


Where diſſeifin ſhall* be traverſed; and iſſue 
taken upon ir. ſee tit. Replication. 


"VVhiete a 2ut oat? ſhall be traverſed. (ce rite 


__{Jof 


”_— 
jsyned. of x nba” IO GTLASRIE aads | 
- YYhere diſcent ſhall be, Kea 20d iſſue 
taken uponir, vec Re Oe Tucs oyned. of 
. V'Vhere pleading, thall be govd in the afhir- 
mative wichout traverſe for the miſchief of rrial . 


Where, and what is High treaſon by common 
law, what by ſtarutes, what nor. b-1.28.b. 3.10, 
b.s.12.15. b:7.10,11. b.8.28.166. bc 11.29. ſec 
tit. Stat. 25E.3, c.2. there: 

Where death ofa man ſhall be petyTreaſon, 
and 1n what perſons. b.1,99.b.5: Epiſt. there,b.7. 
13. ſee tir..Corone, ' Inditements of Treaſon, 
and what are good, what not. b.7. 5,6. ro. | 

Where, and what lands - ſhall be forfeited to 
the Kivg for High Treaſon, where, and whar 
not. b.1.28.40.42,193, b.3-1,2. 10.54. b.4. 46. 
57. b.6.40. b.7.12,13-21,22:33,34. b.8.72.166. 
b*g-140-b. 11.72. ſee tit. Stat: 26 B.8.c. 13nd, 
DD__<RT.T7 

Where he that is killed in Rebelliop, inlevy- 
ing war,ſhall forfeir his lands. b.4. 51.Þ.8. 166. 
BwW_TCTETT CSI: 

Where the Kipg ſhall have all the tands of a 
man arrainted of Treaſon 'of whomlgever yhey 
are held. b.3.10. b.7.20. b.10.112; [ee tit, tat, 
and there prerogat: ©. 12. Exringulſh: Tenures, 
ok 0.0, patronage 

"Where a. Lunatick, ſhall be impeached of 
Treafon,ſhallnot be impeached of Treaſon, b. 4- 
I . Fr ua 

Where trial ſhall-be byPeers,in cafes of trea- 
ſon.ſee tit.Corone,and Chat)” jt 
|, * Where lands forfeired to the King for Trea- 
ſon ſhall bein him, withour, or hefore office, or 
not, ſee tit. Entry,congeable, and ſtat. 33 8.8. 
EMULE ot 
|  Where' a minindited of Treaſon in the time 
of one King,ſhall, þe arrained inthe rinieof ano- 
ther. ſes ti, Corone. 


it 15 -.,; Trealate found. 
"Where the King ſhall haye is by his Preroge- 
tive. b. 5.2. p.108,109. OE Wen 
Where a, common perſpn may haye it by pre- 
(crjprion.b.$,2-p.109ſeetir. Preſcription. 


>: Wh | ; = Treſpaſs, maſs _ 
By the Father or Mother for taking 4ay 
their ſon ad heir, form of the iwfit and where 
it lies, or nor. b. 3.38,39.b.6. 22. b.7. 12, Ice tit 
Ward. p - $+, : mY ; ” | 

. Where the Maſter ſhall have treÞiſ6 of barte- 
ry of his ſervant, and form of the Count. b. 5.2- 


Where title is made by feoffment, the feoft- | 


p. 108. b.9. 113. b: to. 130, ſce tir. Servant and 
Maſter, | : | - 


\ 


T The Table: 


—— 
. 


of caking/of fiſh, and form of the Writ, | 
and Countyb.$-2.p. 3435. 


Of cygnets taken, and the form of the writ, 


and bar and juſtification it.b.7.16. + 
Where the writ 1s general, and Count ſpe- 
Clal. b.$.2. 2 3.ſee tit. Writ. 

/ Where, To Sho a writ of treſpaſs ſhall 
abate, becauſe there is another writ hanging, 
or not. b.s 2.p.61. ſee tit. Writ, 

* For killing Conies,and where it lies, or nor. 
b.$s.2.p.104 _ ] ' 

For the guardian for raviſhment and raking 
his ward, and how he ſhall recover at the com- 
mon law. b.$.2.p.129. b.g.72. ſeertit. Raviſh- 
ment, and Ele&ion. | 

Where treſpaſs ſhall be for mean treſpaſs 
without re-entry, and againſt whom after re- 
entry, againſt whom not. b.1.98.b.5.2.p.13.85- 
b.11.g1 

of new aſſignment in treſpas, how it ſhall be 
made, and be good, and whar plea in bar the 


def. ſhall have to ir. þ.2.6.18. b.8.146.b.16.25. | 49 


ſee tit. Barr ,and Replication. 

Barr in treſpaſs for entring into his Park, 
Warren, or &c: to kill Conies, Deer, or &c. 
and what is good, what not. b.$.2:p.104- b.g. 
49. ſee tit. Forteſt. 

Where, and againſt whom it lies not wich 
force and arms , as betwixr the tenant a 
Lord, Leſſee and Leſſor. b.4.11.76. b.g.76, 
ſee tir. ſtatutes, and there Marlb.c.3. 

Where ir lies by a Copyholder againſt his 
Lord or a firanger,or not. b.4.21,22.ſeeCopyh. 

Where it lies by the leſſor againſt his leflee 
at his will, and when. b.$.2.p.13. ſee tit. Tenant 
at will. 

Where, and when it lies againſt him thar 
had goods bailed to him. b.s.2 pete 

Where a man ſhall be a treſpaſſor from the 
beginning by matter of after fact. b.$.2.p.13. 
þ.8.1465,47- b-9-22,2 3-11 , and 76. ſee tit. Zr 
poſt faiFo, gad Action of the caſe. ro 

Of entry into an hovſe, and breaking 1t, 
Jaſtificatign in it, and what is good, what not. 
þ.$.2.p.91,92- b.8.146. b.11.99. ſee tit. Juſtif- 
carion, and Sheriff. 

Of battery, and barin ir, *what is good and 
juſtifiable, what not. b.11.99. 

Form of pleading in treſpas , and where he 
ſhall ſay ir is the ſame treſpas, or not. b.4.43. 
b.g.2.p-61. ſee tit. Pleadings, 

Where entring anothers Jand by courſe and 
drder of law, without claiming any thing in ir, 
is juſtifiable, and no treſpas. þb.6.5.2. b.8.146. 
twice, ſee tit. Juſtificarion. . 

For chafing of beaſts, juſtification in ir, 
what is good, what not.b4.36,39.b-7.17. 


þ 
4 


Of falſe impriſonment and juſtification in ir, |- 


what is good, what nor. ſee Falſe impriſonmedn. - 
Of embleaments taken juſtif. what good , 
what not, ſee Embleaments. 
By the Ordinary, and where he ſhall have 
an aAion, or not. ſee rit.Ordinary. | 
- Where plea 'in'bar, in treſpas 15 not good 
without traverſing the day or time.. fee it. 
Iſſue joyned. LE: 
*Where the def. in ereſpas may waive his plea 
in bar after replication, or 8c. and plead the 
ral iſſue, fee tit. Waiving of things. 
Where'colour ſhall be given in trefpas in 
pleading, and what is good, what nor. ' ſee r1t. 
our. | 2-ony 
Where the plaint. or def. ſhall be fined ro 
the King in a writ of creſpas. ſee tit. Fine to 
the King, 
Where of his' own 'wrong without- fuch 
cauſe ſhall be good replicarion in treſpaſs, with- 
out anſwering the ſpecial mater. ſee tir, Tiſues 
meer: | 


Verdi&t in treſpaſs, and what is good, what | peals. 


not, and where verdi& at large is pood init, 
where not. ſee tit.Verdi&,and Apportionmedit. 
What is an evidence 1n treſpaſs, 'fot'etn-' 


bleaments rakey upon iſſue, nor culpable ſee tix. |their trial by Peers, whonor. fce tir. Corone, 
. fe 


Embleamenrs, and Evidence. 
Bar in treſpaſs by licence , and where, and | 
whart bars,whar not.ſec tit. Licence,and Forreſt, | 


bicremenr. 


another ation, ſec tit.Extinguiſhmenr. 


| by inſpection, 
place the venew ſhall come. ſee tit. Villenage, 
and Viſne. | | 

ſee tir-Alfen born. 


by the record, . where 
Record. 


where it fhall be tried by the — 
where by the country. (ce tit, Ancient 


Ley. 


ftom; or hot. fee tir.Cuftom. 


Bat in treſpaſs by accord, ſee tit. Accord | Of trial by the Biſhop, in what caſes, and 

what not. ſee tit. Writ to the Biſhop, and Cer- 
2 | rificare of the Biſhop. - 
Bar and juſtification In treſpaſs for Herior,' By <xaminarion;and wher 
| Examination. 


Bar in treſpaſs, by arbitrement. ſee tit, Ar- 


and what is good, what not. ſee tit.Herior. 
Barin treſpas by another time recovered in 


| ._ Trial. 

Of the intent of a man, and where the in- 
queſt ſhall enquire of it, or nor. b.4.18. b.$,2- 
P-77- b.6.42.b.7.4-b.8.155. | 

Where trial ſhall be by the firſt Jurors, or 
others, and where by the firſt only. þ.9.2 2. 

Where trial ſhall be by Veicurs and Pernours. 
b.q+31. ſee tit.Diſceit. 

How this iſſue, not compriſed, not parcel, or 
nor put in view. b.9.32. - 

Of 11Jue joyned upon admiſſio 
rution. b.6.49. ſee tir. Iſſue. 

Of iſſue upon inſtallation, of induRion. b.6. 


n and infti- | 


Trial by ordeal when ufed, when aboliſhed, 


9. 32. | 

Of profeſſion, or the rime of profeſſion. b.4. 
71. b.9.32. ſee tit. Deprivation. 

. Of deprivation, or refignarion. þ.9.43. ſee 
rit. Deprivation. = 

| Of miſnaming, and from what place the ye- 
new ſhall come, when the name, ſurname, or 
addition of the name is pur in iſkue. b.6, 53:6 5. 
ſee tit. Barongand Baroneſs. | 

Where trial of matter in fa ſhall be by the 
Court, and Juſtices. b.8.155.b.9.23-30,3 1» 

Of iſſue Duke, Baron, or 8c. and where the 
trial ſhall be by record, and. where -by the 
Country. b.6.53s Li7.1g» b.g.31.49. ſee tir, 
Baron,&c. 

Where the place ſhall be alledged after iſſue 

oyned, or betore, becauſe of trial. b. 6. 46,47. 
$- b $.2.p.60. b.7.26, 27. ſte tit. Pleadings, 


e, ard how. ſee tit. 


Of challenge to: the array , or. Poles, and 
what the Court ſhall do upon trial of them» 
ſee rit. Jurors. | ; 

Of eſcape, and how. ſce tit.Eſcape, 

Of iſſue nor atrached by 15 days. 
Attachment, 

Of iſſues joyned to a Court baron,and how: 


Where a courſe of trial may be changed by 

aſſent of parties. lee tir. Aſſenc. RES 
Where iſſue is joyned for parcel, and demur- 
rer is for another parcel; the iſſue ſhall be tried 
before the demurrer be diſcuſies,or nor: ſee rit: 


ſee <eit> 


ſee rit. Mannor, and Afent. 


 Demurrer. 


Of trial, whether a man be beyond Sea at / 
the time of urtlary. ſee tit. Urlary. =, 
Of matters in deed by Jurors, and in law 
by Judges. ſee tir. Enqueſt, ne 3 
Where matter of record ſhall be tried by 
the country.b.4+7.b.6.1 5. ſee r1:. Eſtoppel. 
Where cauſe of refuſing of. a c}crk by a Bi- 
ſhop, upon preſentment to a Church, tha)! be 
tried by the Biſhop, and where by the Goun- 
try. b.5.2.p.57,58- F= WE 
Where trial ſhall be peremproty, 4nd what: 
manner of trial, or nor. {ce tit.Peremprtorye 


Where uſi 


and Iſſue  joyned, Alien born, and Aﬀers. 
Of a thing done before time of me 
and where the inqueſt ſhall enquire of 
not-b.q.22.b.9-29,28.3334- Þ-11.10, 
Of a thing in another county,end where the 
inqueſt ſhall enquire of it. ſeetir. 
Of a thing ſpiritual, and where the Inqueſt. 
ſhall enquire and find It upod pain of artaint. 
{ce tit..E { 
Of a thing done over Sea, and where the 
= ſhall try, and enquire of it. ſee ric. En- 
qu | 
Of fummons upon a writ of Diſceit,, and 
where it ſhall be by the ſummoners and vey- 
ours, and where by the country. ſce tit. Diſceit. 
Of mayhem,and how. ſee tit. Ap 
Of baſtardy' general, and ſpecial, and how it 
_ _ fee n= 1e9; EM 
. Of -age of any perſon, at et ſhall be} 
ped ng the country, where by 
prodfs. ſee tit. Age, Iflue joyned, and Proces. 
Of iſſue, Son'and heir, ornor. ſee tit. Heir. 
'Of ifſue frank, or villein, and from what 


”. b 
I, or 
4 


| 


| 


.. Where one of the parties is an alien born 
or both, and where it ſhall be the half tongue. 
Of Ideor, or tiot. ſee rit. Fdeor. 


Of iſſueno ſuch record, and where it ſhalt be 
by the country. ſee tir, 


Of iflue, anciett demean. or Frank fee, and 
book 
emean, 
- - Of non ſummons in pleas real, 8c. ſee tir. 


4 

By battail,and how, ſee tir. Battail, and Ap- 
Of iſſue upon cuſtom, if there be ſuch cu- 
By Peers, and where, and- who ſhall have 


nd Chall. 


. Of colluſion in caſes, fee tit, Collaſion, and | 


4 
| 


them. b. 4. 75» 
. Where the Ordinaries and Patrons graft du- _ 
ring the vacation, is good,and binds the. Parſon - 
afrer.b. 1,147. b.$.2.p.81. b.8.144- ſe tir An- 
nwiry, and Parſon. 2 
Where a releaſe to the Patron inthe vaca- 
rion, exripguiſhes an annuity or rent iſſuing 
out of the Church of the Parſon. b.1:1.12. b.gs 
da ſee Farmer Roo aey 

Of vacation of the Chutch by deprivariont 
of the Incumbent, gV: ua doo it- 
ſee rir. Deprivation, and Notice. - _ * 

Of vacarion of the Church, by reſignation, 
and the conſequence of it. ſee tit. Deprivation, © 
and Notice. IG STas | ug 

Of vacation of a Church by death, ceffion; 
or &c. and the conſequence of it. ſee tit. No- 
tice, and ©. Impedit. ; 

Of vacation of a Church by purchaſe of 4 
lurality,; and the conſequence of it. fee tits 
luraliries, Notice, and ſtar.21 H.8. c.13+ 

Where a Churchis yoid in deed, and where 
in law, and by what a&s, by what net. fee tits 
N-Impedit, and Iſo fatts. LEED: Ms 
Where upon vacation of a Church, the Or- 
dinary. ought to give notice to the Patron be« 
fore he preſcar by lapſe. ſee tir.Notice. 


Ualaation. - 
revenue , and val 


> 


The eſtate, ' tion of 4 


. | Duke, Earl, Baron, or &c. b.4-124. (ee tits 


Baron, and Baroneſs. 

The eſtate, revenue, atd valuation of # 
Knight, and who ſtall be compelled to accepr 
the degree of a Knighr.ſce tir. Fine ro the King, 
Knighes,Sratutes,and chere.r E.2. 

Where the- Kings grant is void, becayſe the 
value iz not expreſſed in the Letrers parents. 
fee tit. Grant of the King, and flat. 1H.4-c.6s 


there. ' 


Where the fine to the King ſhall be ro the 
value of the land, or goods of the delinquent» 


Chall, 


[98-4 x, ſee tir. Fine - _— King. 


Vhere 


200 2 + I + es 


- YVhercCoins are current and of vajue acord- |b.I.95.9.102.137-55.b.3, 


N, to the Kings Proclamation. b.s. 2.p.11 4+ {ce 
tU., Proclamation. . 

Ot lands vpon execution by F/rgit, how It 
ſhall bedone, and how the Sherift ſhall demean 
himſcif vponir.ſee tit. Execution. | 

Of goods upon execution by Fzerz ſarias,and 
how the Shefiff ſhall demean himſelf upon It. 
{ee tit. Execution. 

Of lands upon the writ of Ertends fac, upon 
Natere- merchant or ſtaple, and how the Sheriff 
ſhall demean himſelf upon ir.ſce tir. Exrent. 

Of Jand upon apportionment of Tenure, for a 
particle, and how the valuation ſhall be made. 
ſex tit. Statutes, and 18E,1. of Qua emptores ter- 
rarum there, and Apporttonment. 

Of marriage, and where the Lord ſhall reco- 
ver bur the fing'e value of carnage. (ſee ut. 
VVard. 

Of marriage, and where the Lord ſhall have 
the double value, or forfeit of marriage. ſee tit- 
A& on upon ſtatutes, and ſtatutes Mert. c. 6, 7- 
there. : 

VVhat ya!ue ſhall be paid to the King upon 11- 
very ſued by the heir, or for the Kings primer 
ſciſin.ſce tir. Liverv. 

Challenge to Jurors for inſufficiency, and of 
what yalue 1m lands he ſhail be who 15 (worn up- 
on an inqueſt. ſee tit. Challenge. 

VVYhere the Kings grant is void by miſtake of 
the value in the recital of it, or &c. ſce-tit.Grant 
of the King. ; 

Of the value of aſſets to charge the heir, or 
barr him in an Adin: ſee tic. Aﬀers. 

Of relief, and what ſum ſhall be paid for land 
held by Knight ſervice, and what for ſocage te- 
nure, ſee th. Relicf. 


Uartcance- 


Where variance betwixt the wrir,and record. 
upon which it is founded, abates the writ, or 
not'; and what writs. b.3:5.10.b.7.4-b-8.157-b. 
10.133-ſeetir-Amendmeart. $82.66 

Where variance hetwixt the plaint in afſiſe, 
and the deed, and betwixt the writ of affiſe and. 
the plaivt abates the writ, or not b42-37-b.g-2- 
p-40b.5.36.b.10.126,127. ſee tit. Demand, An- 
nuity,and Plainr. | | | 

Where variance betwixt the writ and the 
Count, abates the wrir or not. b.1.2-47.b.5-2. 
P- 35-37-61.107- b.6.75.b.$.33-48,49.-b:10.37- 
136.b.11. 80. ſee Writ,genera), and Count ſpe- 
cial. | 
Where a man may vary from the cauſe decla- 
red upon thediſtreſs takefi, and avow in Court 
for another cauſe. b.3.26.ſce tit, Avowry. .. 

Where failing ſhajl be of a record for vari- 
ance, and for whar, ſee tir:Failing of a Record. 

Where amendment ſhall be of variance, &c.. 
ſee tit. Amendment. , 


k 


Where a writ ſhall be by journies account,, : 


the 1. writ abating for variance, ſee tir. Jour 
- nies Accounts; | h 

- Where uſes of land ſhall be declared, and di- 
reed by indenture bearivg date before, though 
the aſſurance ſubſequent vary in time, quantity 
of land, or in the perſons: ſee tit. Uſes. 

Where in 2. juris clamat, the tenant ſhall be 

compelled to attourn, notwithſtanding variance 
of the eſtate, or &c. ſee tit; Quid juris clamat. 


- Utew- 


_ Where view. ſhall be granted in a writ of 
right of advowſon, or not. b.11. 22: 
What thing ſhall be put in view, and how. b. 
7-3-23,24- : | 
Where Jurors, or Recogniſors ſhall have view 
in Afſiſe, and what ſhall be put in view,what not 
4 7. 3- 23, 24- ſee tit. Charge, and Al- 
, ffiie, | 
Where Jurors ſhall have view in waſ, b. g.2. 


P- 119. | | 
Ueda, and Develt. 
Where a hatt: ,or eſtate in land lawfully ve. 
ſcd,fhall after be deveſied,and defeatcd,or ct. 


Do e—_— ————  —_— 


T he T adble. 


—_—T______ 


61,52b.6.74.b.8. 142, 
143-b.9.129.b:10.55,55. ſce tir. Chattels and 
entry congeable. 

Vherean eſtate, and poſſeſſion of land, or &c. 
ſhall be veſted, or deveſted in the leſſor, feok 
tor,or &c. without entry, or a&ual ſciſure, or 
ſee tir; Condition, Entry congeable; and lea- 
(es. 

VVhere an eſtate veſts preſently in a man by 
[recovery without ſcifipdelivered by the Sheriff. 
ſee tit. Recovery. 

Whefe a' remainder limited to right heirs, 
veſts in lie party himſelf, and not in his heirs, 
as purchaſers.ſee tir Kerainder. 

Where entry, orrecovery by one fhall avail 
another, and veſt the eftate in him. ſce tirt.Entry 
congeable,and Recovery in values --- 

: Where a remainder ſhall veſt in a Baftard by 
the name of Son. ſee tir. Baſtard, and Reputa- 
rion: 

Where after re-entry, or recovery by tenant 
for life, or &c. the reverſion ſhall veſt in the 
__ of him in reverſion, ſee tit. Remaln- 

ar. 

VVhere the Kings: reverſion or remainder 
ſhall be diſcontinued,or nor. fee tit. Diſcont)nu- 
ance, and ftatutes,34H.c;20. there. 

Where- the retwainder of a common perſoh 
ſhall be deveſted,and deſtroyed for ever by the 
ad of the particular tenant, or ofa ſtranger. ſce 


tit. Remainder. | 


Uenirefaciag. ſee tit. Enqueſt. 


Uerdict. | 
In ation of the caſe, and whatis good, what 


be given in jt, or not, þ:2:25.þ.4-92-b, $32:P-24- 


|{89.b.9.112-b:10:56,57. ſeexit. Aion of the 
caſe; - -—- ta OS ae 


In a writ of annuity, what is godd, and where 
vexdi&ar large, may be given in it, or. not. b.. 
I 1.56: OO TEnD ua 
In appeals,or upon inditement of felony,mur- 
der, or &c. and whatare good, and where ver- 
di at large may be. given in them, or.nor. b. 4+ 
40-43; 46.9 .12.63.67.81-83-112.19., fee tit. 
Corone. , - 7S : Ie. -;8 

Where in Afiſe of Novel difſcifin, and what 
ſhall be good, and where verdi& at large may 
be given in it, where not. b.8.65,b:9.12,13, 
| LY attaint, and vihatis good, and where it 
\ may be atlarge init, and where nor. þ,g.12.ſce. 
"tit. Atraint. 6 

In Ceſſavit, and what is good, what not: þ.8. 
66. (ce vit. Ceſſavit;- 

In Decies tantum, and what is good, and what 
not. b.10.116.ſce tir. Decies tantum. 

- In debt, and what is good, - and where ver- 
di& at large may be given inir, where nor. þ.2. | 
45-b-3.68,69b.5.2:p.30-119b46.46,47 b.8:94: 
b.9.12.74- | oy Es She 

In Ejeit;one firme, what ſhall be good, and 
where verdi& at large may be given in..jr. þ.1. 
4:149-153-b:2.59,60.91.h.3. 17-19. 39. b.q'$2- 
6 0.64.78.96.b.6.14-17.67. of 
In writ of ward; and what ſhall be good, what 
nor: b.g:51.74.ſce tir. Ward. -. Gi nbndD we 
In Formedon what is good, and where ver-' 
di& at large may be given in it. b.9.13,14; } ; 
In information of intruſion, and whar is 
good, and where verdi& at large may be giyen 
io it.b.1.17,18.b.3:7.9. OF 

In Q.zmpedit, what is good, - and of what 
points rhe Jurars ought to inquire in ir: þ.g. 2p. 
58,59.b.-9:48:49.5 1. ſcerir.Q.impedite- , af 

Upon information, | or in ation upon 


b.8.65. : gl © os 
In monſt.of right, what good, what not; and. 
where to be at large.b.5.2,p-163.-- 
In replevy,what is 
$6, 57.(ce tir. Repleyy. ne | 
In reſcous what is good, what not: b.9.12.' 
ſee tir. Reſcous. | | : 
In detinue, and what is good, what nor. b:10» | 


119. 


| 


<1 


4 


| uponthe ſta-|rors. 
rute of uſury, and whar is good, what not ; and. | 


good,what not-b.1644b.2:|, 


In the writ of value of marriage, and wha: 's 
good, what nor. b.1o. 119. ſeetit. Aion upon 
oy Co Merr 6,and 7. there. 

n treſpaſs, and what is good, and where x 
beat Joby and where the def. ſhall have bineke 
of the fpecial matrer-found withour pleading jr 
where he claims nothing in his own right. b.s,2. 
p.85.106.b. 2:50.b.6.29,32-40b.3.25-b.9.11. to 
Ig. 6; 

In waſt, and whatis good, and where ver. 
did at largemay be given in ir. b.s.£:p.11.fee 
tit. Waſt. 

Upon what iſſues joyned verdidt at large-may 
be given, and whereupon itjue joyned by abſque 
hoc, or ſpecial zxſue, or nor. þ. 1.16.12:22,64; 
173-b.2.4,5.8,9.28.56.b.3.28.37.43-b-5-2-p.11. 
30:78.84.89.b.6.46.59.77.0.7.26-b.8.94-b. 9.12, 
13,14-83,84-99-b.4.7-8.24.b.10.122,123 b.11. 
9.91. : 

Where the verdi& which finds more than is 


| putin the iſſue, ſhall be good and the ſurpluſage 


rejected, or nor. þ.3.42.b.4-43-46-b. $-2.P.30:b: 
6,47-b.9-12.34-b.11.11. 13.80. {ce tir, Surpluf- 


age. 

| Where verdi& ſhall be good by intendment, 
or nor. þ.3.9.b.4.65. b..5-7-2.P.35.96. 97.108, 
122.b.9.51.68,69.74.b.10:5 7. ſee tir.inditemenr. 

Where the verdi& which finds the point of 
the writ, and ſpecial matter contrary to 1t,which 
of them ſhall be taken, and judgment given ac- 
cordingly. b.4.42. ſee tic. Judgment. 

Where judgment fhall be given contrary to 
the verdid, - becauſe ir appears re be falſe by 
matrer of record,or that they. have miſtaken the 
lawb.2.75-b-4:42:53-b.5.5.b.6.6.b.7.1.b,8.1 55- 
b.9.12313-23-25-30-60.b.10.92:h.11.10. ſee tit 


not 3 and where verdi& at large ſhall and may | Enqueſt 


q .. 
VVhere' verdict ought to beof more than 
what is put in the iſſue, otherwiſe not good. b. 
IO-TI9. Br: 
VVhere verdi& contrary to what is admit-' 
ted, confeſſed, and alfirmed by the i 
pleading is good, or not.b.2.4.b.4.53. 
 VVhere verdi nor finding all that is pur in 
iſſue is not good, and howir ſhall be ſupphed.b. 
I0.119.b;t1.56 b.65,66. 
VYhere verditt inccrtain ſhall be good, or 
not. b:9.69,68,69.74: 
VYhere verdiQ > good without 'eyidence gi- 


j 


ven.b-4:$3- 

Where a verdi& finding matrer in deed, or 
of record, not given inevidence, js good, b.z. 

2. | 

VVherethe verdi& ought to ſever the dam - 
ges the plaintiff js rorecover.ſee tir. Apportione 
menr, Fo 

Where the verdi& ought to ſever the dama- 
ges pgainſ the def. ſee tir-Appor. | 

- Where the verdi@ ought to leyer the dama- 

ges-and coſts. ſee tir. Damages. Tan ne * 

Where, verdi@ finding a. matter of record is 
good. ſee tit: Enqueſt, * _ ». KAR 
© Where verdi& finding a matter in a foreign 
County is good or nor:ſce tir-Enqueſt:  - 
* Where ; verdi& finding- a marter ſpiritual as 
a divorce, &c. ſhall be good. ſce tir. Enqueſt,and 
Divorce. © | ; 

VVhere verdi& find 
good.ſce tir. Enq. TEX" | | 

VVhere verdi& finding matter before time: . 
of memory 15 good,-or nor.ſce tir.-Trial & Enq. 
Where verdi& which finds marter done be-' 
[yond Seca is good. ſee tir. Enqueſt, and Overſea. 

Where -the verdi& is good notwithſtanding 
ſome of the Jurors have ear, and drunk: ſee tir. 
\Enqueſt. a 


£ 
- 


ing matter of eſtoppel is 


opon-challenge, and how,ſce tit. Ju- | 


.  VVhat witneſles, and where,&c.ſce tit; Wit. 

. Where the writ ſhall abate by the yerdiQ- ſee 

tit, VYrit.. - - So ne 

Where the verdi&-ſhall make, _ . 

Wherea verdid ſhall be void, and a new Y:- 

aire facias awarded or not, bur ſhall be otherwiſe 

opp ſe tir, Enqueſt, and Nif prix, and a= 
[P) | | 


UGrlilez 


Y 


"The Table: 


P_ 


Ute, oz Town and City, 

VVhere aTown ſhall be amerced uponeſcape 
ofa Fclon,or for other cauſes. þ,7.7.-b.8.39. ſee 
ric. Amercement. 

Where and from whar place the venue ſhall 
be upon iſſue no ſuch Town. b.16.14. fee tic. 
Viſne, 

Where the venew ſhall be from two Towns, 
or Hundreds. b. 5.2:pÞ.35.b.14-b.1.162. fee tit. 
Viſne. 


Where the venew ſhall be of a Pariſh not of 


a Town. b.1+16 2: b.6.14.b.11.25.ſee tit, Venew: 
Where a mannor may be out cf a Town,and 

a Precipe brought of 1t without naming the 
Town. þ.8.119. ſee tit. Manor. 

Of disfranchiſement ofa Citizen of a Town, 
City or borough, ſee tir. Disfranchiſement. 

Where and how rent, land, or &c.” may be 
Parcel of a town-caſile or honour, ſee tit. Ap- 
»endant. | 

What Towns and Borovghs, afford Bur- 
geſſes ro the Parliament, what not. b. 9.-Epiſt. 
b,10.123,124- 


| Uillein and Uilletnage. 

Who ſhall plead Villenagein difability of the 
perſon of the plaintiff, who not. þ.6.80. 

Trial of villenage in pleas real, or perſonal, 
and from what County or place the venew ſhall 
come. b, $.2.p,40.ſce tit. Viſne. ; 

Where the Lord may ſeife his villein-and in 
what place, where, and 10 what not. þ. $:2.107- 
fee tit. London. 

- How, and in what manner the Lord, or ano- 
ther by his Commar*ment may chaſtiſc his vi 
jein, &c: b.9.76. 

Whether a villein be a chattel,or inheritance. 
b.s.2.p.87- 

Where a Lord ſhall have advantage of a war- 
ranty made to his villeiv, and how. b-1-136-b.3. 
62.(ec tit. Aiſhgnee. Nook 

Where a reverſion granted to the villein veſts 
nthe Lord without attournment. þ.6.68.ſce tit, 
'Attournment. / ; 

Where a villein ſhall be delivered in executi- 
on 'upon Judgment, or 8c. ſee þ. 5.2-P- 58. fe 
rit-Quare Impedit, & Nuare nos admiſit. 

Where, and what thing of a villein the Lord 
ſhall have by his claim, and what not withour 
ſciſure, or entry. b. 2.54-b.6.58. b.g.73. fee tit, 
Conr.Claim, RENEE 

. Of infranchiſement ofa villeilu wharis it,what 
not. ſee tit. Enfranchiſement. 


Uiſne, 
Where, and from what County, or place the 
| venew ſhall come when iſſue is taken upon a 
deed, or the circumſtances of it. þ.4-71.b.6.15. 
42.b.10.92- | 

Where and. from what Connty or place the 
venew ſhall come, upon iſſue joyned ( no ſuch 
Town, Hamlet, or place) b.5.14: 

Where the venew ſhall be of the body of the 
County.b.s.14. FT 

- Where the venew ſhall be of two Towns, or 
Hundred: þb.1.162.b. $.2.p,36 b.6.14. 

Where the venew ſhall be of a Pariſh, b.6.14. 
b.1 1-25. (ee tit.Pariſh, and Pariſhioners, 

Where the venew ſhall be of a Manor.b 6.14. 
b.1.162. b.g.47.b.11.19,18. ſee tit. Manor aid 
Town. | ws 

From what place the venew ſhall- be upon 1f- 
ſue taken, upon miſnaming of a perſon, Town, 
Or &c. b.6.4.6 5» 

_ - Where the venew ſhall be of the County 
where the aRion was brought. b.5.47.65. 

Where the place ſhall be aJledged after iſſue 
joyned, to haye the venue thence,and 15 not ma- 
terial to the iſſue. b.6.49.65-bc7.26,27.b.5 2.P. 
60.ſce tit. Trial. | 

Where the vcnew ſhall be of a Caſtle:b. 5. 2. 
P-18,19., $4 FN 

From what place, and County the verew 
ſhall be ppon iſſuctrank, or villein. ſee tit. Trial 


—_— 


ſonand heir, or &c. ſee tit. Heir. 
: |. . --- 

Where voucher lies in Afiſe of Novel diſſei- 
fin, and of whom were, and 6f whom not. b.8- 
oe: 
Where voucher lies ih Sczre facias, or not.b, 
11.62. fee tir. Counterplea of Voucher. 

VVhere voucherljes in 2uod ez deforctat, and 
what ſhall be a good counterplea of voucher, 
wo the tenant or demandant youches, b. 11. 

2. x 

VVhere voucher ſhall be in a writ of Entry, 
and our of the lien, and by whom vot. Þ.1.1 5: 
ſee tit. Count of Voucher, and Statutes. W.1.C. 
39. there. 

VVhere a man ſhall vouch of another thing 
not 1n demand, as rent iſſuing out of land, þ.2. 
47,48.b.10.97.ſce tir. Count. of Voucher. 
VVhere a man ſhall vouch as heir becauſe of 
poſſeſſion though he js not heir. b.8.101.ſce tit. 
Baſtard. | 


101: (ee tir. Baſtard, 

VVhere two, or none ſhall be vouched at cle- 
Aion upon a joynt warranty,or not. b. 3.14-b.8. 
52.lee tit. Recovery in Value. 

VVhere if the texantfail of hjs lien againſt the 
vouchee, or ofpart; he fails ofall,&c. or not. b.8; 
$1352» 

VVhere one ſhall vouch alone upon a war- 
ranty madeto him, and another, or not. b.5.2. 
P>7-819.b.6.12.b.8.51. fee tit. Counterplea of 
of Warranty, and Warranty, Partition, Aid, 
from one to another. © 

Where voucher ſhall be of one notin being, 
as a Biſhop which ſhall be, or infant inthe Mo- 
thers belly. 5.5, 8.b.6.10.32.ſee tit. Infant. | 

Where the tenant ſhall youch himſelf or nor. 
b.1.98:b.6.69. W__ 

Where a man ſhall be in coufſe intail to 
vouch, or brought in courſe to vouch, by aid 
prayed. b.8.75.b.11.81. 

Where the vouchee tay enter into warranty 
freely, and where he may coynterplead the lien, 
though he enters freely, b.1.8.57.81.b.5-2.p. 


VVhere the vouchee may enter into the war- 
ranty, ſpecially, ſaving to him his ation, rent, 
ft entry, where, &c. b.2.73,74-.ſce tir. Proteſta- 
ti8n. 

Of the heir in ward of divers Lords,and how, 
and it) what rnatner execution ſhall be made 
upon recovery in value. b.2,25.þb-3-13. ſee tit. 
Recovery in Value. 


purchaſe. b. 98.b.6.69 ſee tit. Heir. - 
VVhere voucher is becauſe of a reverſion or 
not. ſee tir. Counterplea of warranty. 

VVhere voucher is becauſe of exchange. ſee 
tit. Count. of Warr. and Exchange. 

VVhere youcher ſhall be becauſe of Homage 
Aunceſtrel.ſce tit. Count. of warr. and Homage, 
and Warr, 

What pleas in abatement of a writ ſhall the 
youchee have or not. b. 3.3-ſ{ce tir. Pleas. 
What the vouchee ſhall have in bar, orthe 
tenant after youcher. b.g.18.ſfee tit. Pleas, 

VVhere a man ſhall vouchas aſſignee; © ahd 
who ſhall be ſaid an aſſignee, where, and who 
nor. ſee tir. Afﬀignee. | 
VVhere he that is in of another eſtate, &c. or 
comes in, in the Poſt, ſhall not vouch, and contr. 
ſee tit. Aſſignee: | 

VVhere, and how the Lord ſhall vouch,or re - 
bur, by warranty made to his villein, ſee tir. Vil- 
| enage. 

V Vhere a man ſhall vouch without ſhewing a 
deed, or not. ſee tit. Monſtrance of deeds. 

V Vhere tenant by reſceir ſhall vouch, and 
what ſhall be a good counterplea to the youch- 
er. ſee tit. Count. of Voucher. 


Aſﬀinet, and Villenage: 
' From what place,and County the venew ſhall 
be upon trial in caſes of Felony or Treaſon, ſee 
tir. Corone, 


VVhere a man vouching as cofin and heir, 
ought to ſhow his cofinage, {ſcetit. Coft- 


nage: 


VVhere a voucher ſhall be of a Baſtard. Þ.8. | 8 


| VVhetea man ſhall vouch as heir yet is in by | 


—_—— 


From what County or place the venew ſhall] Count againft the vouchee, - how and where. 
he, where iſſue 13 taken whether he be heir, or 


ſee tir:Count. |; 
VVhere,and in what aQtions the plea.ſhall de 
murTr for nonage (ce tit. Age four tinics. 


_ : Uſe, and UVſcg. 5 
ar. b.1.101.121,122-127-149.b.2.48.98 
b.6.64.b,7.13.34- ; 
What ate good conſiderations. to raiſe at 
uſe and change ir,and transfer ic out of one per+ 
ſon to another, where and what not. b.1.1 5424. 
26.41.55.78.83.154,155-161.175,176. b2.214 
l5.75,76. b.z-$1.93þ.4-3,4; b.5.-2. p.8.25.b.7; 
13-40,b.8.94. | e * OY 
V Vhere and who cannot be feiſed'to the uſe 
of another, but only ro the uſe of themſelves. þ. 
1.15. 122.126,127-133-136,137.13.b,2.98: 
VVhere uſe may be declared or averted; as 
well upon atJurance by matrer of record; as fine; 
ov recovery, as uponatſurance thide below,and 
where, and what averment of uſe, or declarati- 
on 15 good, war nor. b.1.15-57.53.93:90.98. 
176. b.2.50.56,57-72473-75+77+ b.3-55. b.g.2» 
P-25,26.40. b.6.27.63-68. b.q-3. b.7.40. bg: 


29+ 
Where the feoffees of feoffees ſhall be leiſed 
ro the firft uſe, or not. b.1.116:120:122:127.. 
133-135:(ce rit.Sub | | : 
Where the uſe of land ſhall follow the natnre. 
of the land, and diſcend,or &c.as the land 6oght, 
and ſhall be dire&ed according to the rules of 
the common law. b.1.76:84,85-100,101,102s 
121;222.127,128. 130-134.-138.b 2.56,57,58. 
1778.b.4-22.b.6.34-43- b-3+2. (ce tir. Subpoes 


3 


- 


na; od Diſceir. Os LEO 1 ELD; 
Where the feoffees may alter, and change 
the uſe in preiudice of him -. whole uſe, and by 
what as, and means, . and. what nor. b. 1.101; 
115.120. tO 129.130.139,140,141. 
Where an uſe cannot be created 
out of another. uſe. b,1.136,137+ 1 
VVhere uſes ſhall be raiſed upon condirions 
performed, or not performed, and changed our” 
of one perſon to another, and how. b.1.99.133- 
I37- I55.176, ; 
VVhere uſe of land ſhall be guided, and dis 
refted by intendment made before; though rhe 
aſlurance ſubſequent vary : in time, quantity of 
land, the perſons,or &c. or not. b.1.99;100.10 5 
b.2.71:73,7497 576,77,78:b.3-8ge b-$-2-p.26:b. 


6.33-64-b.8.94-155-b.9.9:10,11-15, {ee tir, En 


tendmentr. . 


withour re-entry of the feoffees,and where their 
regreſs is neceſſary to revive them, and where 
they may enter to revive the firſt uſesornor; b, 
I.101:112.126.128,129;130-1341Þ.9.94 

In whom the vfe ſhall be vpon rto 
the uſe of his laſt will, or of ſuch perſon as he 
ſhall name by his law will, b.6.18. ſee tit. De+- 
viſe.. 

VVherea man may or might give an effate to' 
his wife by way ofuſc. b.4-1,2, 334-29» bes +25 
P- 25,26. ſee tit. Baron and Femme; 
Where a future uſe ſhall be exringuiſhed by 
feoffmenr of him ro whoſe uſe. b.112.131. ſee 
tir. Right, - 
Where another uſe may be averred by word 
againſt a deed; or contrary to an uſe expreſied 
in the decd or no. b.1:176.b-2-75.77-b:4-3-4 be 
$.2.P-26:68.b.7.40.b:9:10,11.25-{cctit.Amerces 
menr, and Bargatn, and Sale. ; 

Where a man may revoke uſes, and new uſes 
be limited, and how, and what revocation is 
good, and what nor. b.1.111,112.164, 155,166, 
167.193;174.b-3-82,83:b.s. 2.b.90,91. b. 6:27, 
28.63.ſcetir. Uſes. EX ; 
Where, and what gifrs, grants, feoffments, 


whole uſe, after the ſtat. 1 R.z. where good,and 
how long they ſtood, what nor. fee tit. Statutes 
IR.3.c.1. there and Deviſes: 

Form of pleading where a man makes title 
by him to whoſe uſe, where he ought ro ſhew 
how the uſe began. ſe tir. Pleading, in making 
title ina particular cſtare there: ; 


of 


nor raiſed - 


VVhere the ancient uſes ſhall not be revived Ph, 


ſales, or deviſes done, and executed by himto- + 


} 


The Table. 


"IT 


Of Formedon by the heir to him ro whoſe 
uſe in tail, and form of the writ and Count 1n 
It, ſee tit. Formedon. EE 

Where a deviſe by him to whoſe uſeis good, 
ard how it ſ}all beexecured. ſee tir. Deviſe. 

For years of lands, or chattels real and per- 
ſonal, ſee tit.Chattels. 

Where -tenancy by courtefie ſha]l not be of 
ary uſe. ſee tit.Courteſie. : 

Where dower ſhall not be of an uſe. ſee tit. 
Dower. | | 

How uſe of land ſhall be. united to the poſ- 
ſeſſor of It. ſee tit. ſtat. 27 H.8. c. Io. and the 
expoſition of the ſtar.there. 

Where the heir of him to whoſe uſe ſhall 
be is ward. ſec tit. Ward. 

Where the heir of him to whoſe uſe ſhall 
ſue livery, or not z but the feoffees ſhall have 
Ouſter la main. ſee tit. Ward, Livery, and Ou- 
Ner la main. 

Where feoffment to the uſe of a body poli- 
tick, as an Abbot,&c. is mortmain.fee tit, Mort- 
main. : 

Where he to whoſe ufe ſhall be a difſeiſor 
to his feoffecs. x R.z. ſec in Stat. and Diſſeifin. 

Where lands io uſe, or uſe of lands ſhall be 
pur incxecution. ſee tit.Extent, Recogniſance, 
and ſtat. 19 H,7.c.15.there. | x 

Where fines levied by him to whoſe uſe in 
tail, ſhall bar the iſſues in rai), or nor. ſee rir. 
Averment. 

Where particular eſtate in uſe, &c. ſhall be 
forfeited,or nor. ſee tit. Fotſciture. 

Where uſe in tail ſhall be diſcontin. 
Diſcontinuance. | 

Where a releaſe to him to whoſe uſe is good, 
or-nor, ini def. of fufficicat poſſeſſion. ee tit. 
Releaſes. | 

: Where'a writ ſhall be maintained againſt 
him to whoſe uſe, as Pcrnor of the profits. ſee 
tic, Maint. of writs. 


ſee tir. 


Where, and what contra& or bargain ſhall 
be ufury, or-not, and the expoſition of the 
| Narures madeagainſt uſury. b.3.80,81. 'b.g.2. 
p-69,790.b.8.6g.b.9.26. ſee tit. ſtat. 37 H.8.c.g. 
213 Eliz.c..there. 

Where a' 
and conveyance, 1s vcid becauſe. of colluſion, 
- or not. þ.3.8. - 
_- - Form of- pleading where a man would avoid 
'an obligation, or &c. for uſury, b.g. 2. p» 119, 

lee tir. Debt. G. | 

Verdi& in aQion upon the ftatute, or infor- 
mation the ſtatute of uſury, and what is 
good, what not: b. 8.65. ſee tit. Verdi. 


cas WH Utlary. 

Where proces of utlawry lies in account. 
b.3-12. ſee rir. Exigenr, Account , ſtar. Marlb. 
c.23. there, and Weſt. 2.c.11. 

Ourlawed, isas put out of che law.b.7. 14. 
Where procesof utlary lies inaQtion of the 
. caſe, b.10.72. (ce tit. Aon of the cafe, and 

ſtat. 19 Hg, | 
Where proces of utlawry lies in a. writ of 
debr.b.3.12.b.5.2.p.88. ſee tit. Proces,aud ſtat. 
25 E.3.c.17. 
W proces of 
b. 10.72. ſec tit.Proces. 
Where, and againſt whom proces of utfawry 
hes nor. _ b.6.53,54- b.7-15-33,34+ b.9-49-68. 
b. 10.96. ſee rit.Exigent. 

. Where utlawry ſhall be avoided, becauſe the 
party outlawed *'was beyond Sea at the time, 
 &c. b:7.14.20. b.8.101. Þb.9.31. b.g.2.p.111-. 

ſee tit. Over ſea, and Certificate. 

Where utlawry ſhall be avoided, becauſe of, 
miſreturn of the Sheriff, and how. b.4.94- b 8. | 
"2 BR 

Where, and what matter fhall be error in 
utlawry. b:4.94. b $.2-p.9-111. b.8.142,143- 
152. | 

Where utlawry ſhall be avoided, becaufe the 


| 


| 


! 


ied upon uſurious aſſurance, | 


utlawry lies in mreſpaſs.| 


the King, upon utlawry, or not. b.3.2,3,4- 35: 


Where, and what things ſhall be forfeited - Where the benefit of a gene 


39-82-be4-93+ b.g.2.p-111. b.6.80. b.7.13-21,| 


Rs Od. 

: ra),or rt 

pardon, may be waived, or not.ſce rd pr va 
Where. the benefir of an ation piven by 


22, (ce tir. Thing in a&ion.. 
| Where forfeiture of goods and chattels, ſhall 
be by award of Exigent.b. $.p.111. b.11.41. 
Where, and how executors ſhall avoid utl. 
had againſt their teſtator.b.6.80.b 5.2.p.111. 
Where, how, and when a man ſhall be re- 
ſtored to his goods, &c. who reverſes utlawry 
| by plea, writ, or general pardon. þ.5.2. p. 90. 
111. b, 9. 80. b. 8. 96, 99. 143. twice. ſee tit. 
Error. 
Where utlawry ſhall be avoided by plea, 


Error. 


Error. 

Where land diſcends to the ſon and heir, 
notwithſtanding utlawry in the Father. ſee tir. 
Diſcent. 

Waging Law. ſee Lep. 
Waife, and Effray. 

Where, and what thing ſhall be ſaid an 

—+/ oma and what not. b.$.2-p-107, 108, 
9.16, 

Where, and what goods ſball be ſaid waived, 
and forfeited by waiver, or by flightofa felon, 
where, and what nor. b.s. 2.p.109. b.9.t6. 
| Where, and when the erty of good 
waived and eftrayed, ſhall be adjudged in him 
who has the franchiſe ro have them, and where 


, 
S 


.108. b.7.16. ets? | FA 
Where proclamation is ro be upon fx; 
raken and claimed as eſtrayes, and how,&c. b.s, 
2.p.107, 108. b.7.16.- bs er” 3 
f here the Jet, fr treſpaſs , for taking of 
goods as waif and eſtray, ought to give colour, 
b.1o. os 9 Ho, .. ogpray"Þ . 
. Where juſtification in treſpaſs for goods ta- 
| ken and waived, or eſtrayed, ſhall be good, or 
not. b's.2.p.108.b.9g.1 6, 7; bc 
| Where the owner ſhall have them again, if 


year and day ſhall bE-accounted, b.g-2-p.107; 
108. b.7.16. ſeetit.Claim, and Compuricitn. 
Where Infants, women Covert, or &c. ſhall 
be bound, if theyclaim not within a year and 
day. ſee tit. Enfants, Claim, and Bari 
Feme,above. _. 3s 


Wales. oo 

_ Whefe the Courts. at Weſt. ſhall hayeJuriſ- 

diftion, and hold plea of land, or for treſpaſs 

yung] pr ; made ochceiiihy 
olitto tes m 

Wales. b.433-b-$.2-p.85,86. b.7-2 Is "E 


| 


waive the iſſue or.demurrer, or takea new iſſue 

or demurrer, or not. b. $.2-p-104. ſee tit.Prero- 

gative of the King, 

=_ _ ſhall RR what not. b.3. 

20, h.9.7, 0 ce 1 O : 
Where ering | 


a- thing below binds 2s 

ſtrongly, as difelaim in a Court of record, or 

not. b.3.26.b.4.354- ) He 
Where judgment may be waived, and a new 
iginal rakey, of-not. ice tit. Extingui 


and Treſj W- | 
of a fcoffment, or gift of 


Where the beveſi 
land, may be waived by diſagreement after. 
ſee tit. Agreement, and Diſagreemenr,and feoff- 
ment to many, and Livery roone, - 

Where a man may walve a gift of goods 
to himſelf made in his abſence,&e.ſee tit. Gift. 

Where diſcent of Jand may be watyed , or 
nor. ſee tit, Demand, and Diſclaim. | 

Where a man may plead a plea in bar, and 
conclude his plea with (ſo) &c. and the prece- 
dent matter ſhall not be waived by ir, or contr. 
ſee tir.Bar, Baſtardy, Debt,and Right. 
Where a woman may waive her dower or 


outlaw was impriſoned av the time, &c. b.5.2, | joynture, and be anc cadowed, ſee tit. Dower | 
twice, - TE 


P-H HL 


G 


without ſhewing a writ of Error, or not.ſce tit. |, 


Where utl. ſhall be avoided by reverſal of 
another record,upon which it depends, ſee tit. p 


before claim, or (ciſure, or not. b.$.2. p.109, | 


he cſainis within a year and day, and how the 


Baron and: 


Where the King by his Prerogative may 


may be waived,! 


fatiire may. be waived, and an aRion ar the 
common law before rakenee-tit.EleRion. 
Where proces given by ſtatute may be wai. 
ved,and proces at the common law before ta. 
ken. ſee rit, Process 

Where judgment given by ſtatute may he 
watyed , atid judgment at the common law 
prayed, and contr. or nor. ſee tit.EleRion. 
Where upon plea to the writ, and conch 
ſion to the ation,or conr. the premiſes of the 
plea are waived.ſ ce tit.Pleadings, 

Where matter of eſtoppel ihall be waived, 
if it be not relyed upon; bur iſſue taken upon 
another point, ſee tir, Eſtoppel. 

Where iſſue in tail may. waive the aſſets 
iſcending to him, and take his writ of For. 
medon, or not. ſee tit, Acceptance, and Ex- 
change. 

Where the ſpecial matter is found by the 
verdi& at large, and the concluſion is preciſe 
ro the wrir, the ſpecial matter ſhall be waiyed 
or nor. ſce tit. go, ga. and Enqueſt. 

Where he that has an eftare or ſcigniory 
out of land, may waive an eſtate made to him 
'and others, and fo preſerve hjs rent, or ſcignio- 
ry. ſee tit. Extinguiſhmenr. 

Where a Franchiſe by preſcriprion ſhall be 
loft, and exringuilh by accept. of the Kiogs 
Charter of grant of late time, and the adyan- 
age of preſcript. by ſuch gravt waived, ſee tit 

x nt. 
| Where pleainbarint ſhallbe waived 
by a new aſſignrnent. ſe: es ant Treſpals. 

Where, if on perry og to demur,' the vs 
cher cannot waive ir. ſeerit.Demurrer. | 

warren, ſee tir. Fozreſts. 

_ Where a man may have a warren in his own 
land,and how, and by what means. 8.9.23. fee 
tir. Forreſts. | —_ : 
Where taking a leaſe of the land in which a 
man has awarren, is no ſuſpenfion of the wir- 
ren. þ. 9.23.ſce tir. Suſpentic | 

Form of the. writ of right of ward, and 
what marrer is ſufficient, what nor. b.s.2. p.18 
b.8.86.b.9.72. | SHE. 

Form of cje&ment of ward, and what mat- 
rer"is ſufficient to abate it. b.10.130. b.11.45; 


*© 


46 heck - wade ward,and ſtat.28 E:t. 


. Form of the writ of raviſhmenr of ward, 
and what matter is-ſufficient to abate it.b.9.93- 

Form of the writ of value of marriage. b:s. 
2-P-127. b.6.90.74- b.9.73- b.10.119. fee tit. 
AQtion upon ſtat. and Form. | 

2 one. writ of ward lies not upon ſe 

veral tenures.b.8.86.ſce tit. Writ. 
Who ſhall be faid a deforceor of) a ward, 4- 
gainſt whom a: writ 'of right of ward, or ra- 
viſhmene of - ward lies, and 1s mainrainable,who 
not. b.g.92,93- ſee titſtat. Weſt. 2.c.35- 
| VVhere a man. ſhall have the ward fallen in 
another rime, to which he is a ſtraoger,or not- 
b.3- 92,95. | ; 

Count ineje&ment of ward.b. 1 1.5 $6(ce tit- 
Eje&ment of ward: * © + 

VVhere the Father or mother ſhall have 2 
writ of treſpaſs, or &c. of their ſon and heir 
raviſhed, and taken our of their poſſefſion, and 

gainſt whom not. b.z. 38,39- 


againſt whom, a 
b.6:22.Þ.7.12313, 0 

Countin the writ of intrufion, &c. the mar- 
riage not ſatisfied. b.to. 119. ſee Aion upon 
ſarute. F .” 

Counr in forfeiture of marriage, .or Valore 
maritagis. b:6.70.75: b.10.11o. ſee tig. Aion 
upon ſtar. - | 
 VVhers the Lord ſhall havea writ of ward 
for the body of the ward, where he may ſciſe 
him before he has the land in potſeſfiop, or not- 
b. 9.129. *' | 
VVhere- the Lord cannot enter upon the 
fcoffee ſuppoſed by collufion, but1s put ro his 
wrirof ward to recover it.b. 9.73-129. b.11-77+ 
ſcetit.Collufiop,aud ſtat. Marlb.c.s. - Ss 


* 


aa 


The Table, 


' VVhere | c Lord hall not have the ward- j VVhat Judgment ſhall be given in raviſh- E: By hcmage anceſire] 


ſhip of thefon and heir, or daughter and h-1r, 'ment of ward.9.72.74-ſee tit. Fine to the King, 
jn che, life of rhe farh-r. or mother. b.3.38, ;Impriſonmenr, and ſtat. V Veſt. c.35, 
39. EY Ng, VVhar ſue ſhall betaken in writs of ward,a 
Where the Lord ſhall have the wardſhip of 
the heir, and lands of his Tenant, rotwithitand- 
ing the fcoff.nenr, or 8c. of his renaat by col- 
Jufion, in ſuch caſe 3 where nor.b:r.122. b. 2.94; 
b.3-66.8 t.b.4-4-83-. 4:40- b.9-73.129- b.8.163- 
{ee tir. Collufiona, and ftatures Marlb, c. 6, 
e. ; 
we" EM an infant and his lands ſhall be in 
ward, to which he has right cr title to enter, 
and ro which he comes, by his own adt or pur- 
chaſe, as by recovery or entry, or not; b.1.98, 
99.106.156.b.2.80.b.3-35-b-4-125 b.5.3, 
Where the King ſhall have wardthip by rea- 
ſon of ſuch lands, to which an infant has right or 
title to enter, and ſhall have ſuch lands in ward, 
or not. b.2.60. b.7.7. {ce tit. King, and Preroga- 
tive. : 
Where the King ſhall have the wardſhip, and 
cuſtody of Idgots, and of their lands, and goods, 
and of what, what nor. b.4.126,127,56.%.9 170. 
ſec tit. Ideaty, and Prerogative. - 
Where the King ſhall have the wardſhip of : 
lands held of other Lords, as well as of thoſc ] his ſervices. ſee tit. Ele&ion. | 
held of him, b.9-16. 133+ fee tit. Preroga-| Where the Lord ſhall be concluded, to have 
rIves | he wardſhip of the heir of his tenant by acce- 
Where the heir, _ and iſſue of the;Donee 1n | prance of ſervices, , and which. (ce tis. Acce- 
rail, ſhall be in ward, and where, notwithſtand- | ptance. 
ing diſcont. by his anceſtor,and towhem he fhali} Ofland and body by the ſtarutes, 32.a0d. 34 
be in ward: b.2.91,92,93- b.8.166.b.g-126. (ec | 9, 8. and where, how, . and when the King, or 
tit. Avowry. 7 : | ather.. Lord, ſhall have the ward{hp by theſe 
Where the heir ſhall be in ward by diſcent of | ftatutes.. ſee tit. Statutes 32 H. 8.c. 1, 
a reverfion. 0.2.9 1.93. bo} 7 (+ JONCTEs ; 
Where the heir ſhall be in ward:upondifcentr| Where tender. of marriage, is material by the 
ofa remainder, and when, b.92,93.b.6.3.b.g.| gardian, and what is good, and ſufficient ten- 
T29-132-134 b10.81. | der, what nor. ice tit. Aion upon ſtature; and 
' Wh:re rhe hex of him who had-the eftare off Tender. . ps __ 
inhericance joynrly with jane whole eſtate was YVhere the Lord ſhall haye the value of the 
for life, ſhall be ig ward, and when. b.8.163.b.g.| marriage agaioft the heir, and where the dou-; 
I 26: | by ble value; and where, and when, he ſhall retain | 
Where the Lord ſhall have the wardfhip,g&c. |che ſand for it. ſee tir. Action, and ftar. Merton. 
norwichſianding the (eigniory was ſuſpended at fc 6,7 there. | oe SS | 
the acach of the tenant, or not. b.2.92;93.b.g, | V Vhat: proces ſhall be-awarded in awrit of 
ward, upon the return of che Sheriff, or &c. ſee { 
cit, Proces. - 4 
VVhere, and in what a&iovs, an infant ſhall 
anſwer, or. fue aRions by his gardian. ſee tit. 


ſal, and aRion upon ſtar. :. | 

. Where Orphanes-ſhall he in for their body, 
lands,.6r,goods, and how,and to whom.b.4.6 5. 
b.5-2.p-73 

Where, a writ of ward ſhall be general, and 
the Count fpecial.ſee tir. V Vrit.- 

Where the writ of ward ſhall abate by death 
of | the heir, or his coming. to full age,/or by 
death. of the parties, Plaintiff. or def. or not. b. 
5-2.P-18.b.9.52.fece tit. Relummons. 

- Where a grant by the gardian inſocage,or be- 
caule of nurture, is good, or nor. b. 3.38,39. ſee 
oe EE: | | 

V Vhere the King ſhall have the ward of Ile- 
ots, angl Lunatcks, and of their lands. ſee tir. 
[deots, and Prerogative. 

..* Where, the King ſhall have Prerogative in 
warsſhip. Teeabove, and tir, Prerogative, . 

Where. it is in the EleRion of the Lord, to 

have the wardſhip of the heir of his tenant, or 


1 


% 


229. | 
/ of the heir.of him to whoſe uſe, and where 
- Hot. b. 2-88:1341 23,124.b.4.4ſce rit. Statutes 
4H. 2.c.17. there b.6.76, EO | 
Where the body ſhall not be in ward, but |Atturnys. EET ag = 
the lands ſhall, and where none of them ſhall be | V Vhere writ of dower. lies againſt aGardi-: 
in ward, norwithſtanding a” tenant holds by. = .and Dower afſigned hum is good. fee tit, | 

' K8ights ſervice. b.3.92,93» b:ig.1254129,131, | Dawer... - ->. - | 1 

I _ ſee tits Scams, 32H.8.C.1.34 B.c.5, x | - V Vhat damages ſhall be recovered in a writ 
_ Where the heir,and his land ſhall be tn ward, [ot raviſhment of ward, or &c. and where coſts. 

notwithſtanding; he is Knighted during hisnon- | ſhall be recovered alſo. ſee tir. Damages. 2: | 

age or not.b.6.93-b.8.173, _. ; VVhere'the Lord ſhall have the wardſhip of 
| Where the Executors ſhall have the ward- [the heir of his tenant}, who. holds by : 
ſhip fallen in the time of the Tc, et 6f [guard;; though-.not by  Eſcuage. ſee cit, Efcu- 

" Hot.5 bur the heir. b. 2, 93: ſee tir: t- (Agee; og ent ih nets ol nieteg] 
erg ® re hs I Vkere the Lord ſhallhave the wardſhip of 

' .. The ages of the heir, male, or female, tobe in [che heir of his tenant, who holds by Grand ſerje- 
ward, and which are their marriageable years, ſanty. {ce Grand ſerjeanty. ... | =” 
and where the heir female ſhall be #n ward after | V Vhere husband ang wife ſhall be joyntly ſu- 
14 yearsof age, - till ſixteen or. nor. b.5.22.71, |ed inamwricofravithment of ward,or &c. ſcerir. ; 
72.74-0.7.43.b.9.9 2. ſee tit.Statutes Merton. c. | Joyging in action. = - 
6, 7. and V Veſt. 1.c.23. there. VVhere a man-may have an aQion of treſ- 

_ , Where the ward ſhall be twice married by | paſs, ar the common law, or a writ of Raviſh-: 
the Lord, and where he ſhall be married by the [ment of ward at his ele&ion.ſee tir. Election. | 
Lord, where he was married by the Father be-{  VVhere ancient demean is a plea ina writ of 
fore, or by the raviſher;or nor.v.5.2.p,102-b.6. | ward-ſce tk. Ancient demean, IE; 
22.h.9.132, ; ; VVhere wardſhip ſhall be in caſe cfprioricy, 

Where the Lord gardian ſhall out the ter- and xvhar ſhall be fajd” priority, and where it 
mor, or tenant' by Z1zgit of the rerm, or not. .holds not againſt the King, b.5.2-P-56. ſee tit, 
b.q4-82,83. ' | J [ Stat. 2FE.1. of wards, &c. | 

_ * Where the Lord ſhall recover but ſingle da- 

. mages againſt the raviſher,or in a writ of raviſh- 
ment, and where the double value. b.9.7 2,73. 
ſeetit, Statutes, V Veſt. 2.c.3 5. and Judgments, 

. and damages. bs oe Lo | 

* Barxin writ of ward by releaſe, where,where them; who nor. þ.1-2.b.4-81.b.5.2, 
not, þ.2.68.b. g.2.p. 97. {ce rit. Releaſe. Counterplea of warranty. _ : 
Rarin writ of ward' where, and where norby Warranty in law, and which are warranties 
accord.b.6:43.ſee tit. Accord. in kw. and:who ſhall vouch, &c. or be youch- 


VYhar verdi& is good in writs of ward, what ed,:&c. by them, who- not.þ.4.1,2.96-b.3+b.34+ 


”y 


is RS 


Warranty 


By the words Dedz and conceſi, and who are 
bourd to warrahty by them, and vouch, 8c. by 
p17,18.fee tir. 


nd} B 
good, what nor. b.2.92. b.g,2,p.58.127.b:6.70|not. 
b.10.119.ſcetit, Iſſues jayged, and Tend.Refu-|ſignee, 


{ 140-ſee tit. Baron and Feme. 


,and where it 18 deſtroy- 

ed; andloft. b.3.14-b.5.12,13.h.9.1 2.h.8.78.(ce 

Counterplea of warranty, ard Implyed. 

) exchange,and who ſha!l vouch by ir, who 
-1.96.b,4.12T.ſee tir. Exchange and Af 

and Counterplea of warrauty. 

Becauſe cf the reverſion, and who fkall be 
bound to watrant byit 6.4.81, fee tit. Counter- 
plea of warranry; : | 
General againſt all men, and which is.it, and 
by whit words. b.1.1,2 b,q.81. wy 

What is linea, and where ir bars not in For= 
medon withgur aflers, Þ.4-4-b.8.52.Þ.10437; 


Wo 
(©) 


What is collateral, atd where ſuch warranty 
bars in Formedon withour aſſets, or not.b.16 6; 
67.75.140.b.3.59.62.b.5.2.p.47-79,80. b.$:51; \ 
5$2,53554-b.9,11.26.126.þ.10,96, 97.feerit.Stars 
Glouc. c. 3&118.9.c.29. 2 h 
Whar ſhall be ſaid warranty, which begins 
by difleifin, what nor. b. 3-78-b.$.2.p.79, 80. h4 
$337: ; 
VVhere warranty by an infant or man-of ui= 
ſound memory, Einds them nor, but is void iti 
law, b.4-125. Ee Wet ow gt 
V Vhere wartanty ſhall be . void againſt one 
perſon, and ſtand in force againſt another, atid 


where it ſhall be defeared and avoided in party 


and ſtand in another part or not. b:8.51, $2 ſee 
rit. Voucher. £ WE Po 
VVhere warranty ſhall notinlarge noramend 


an eſtate, bur ceaſe whey the eſtare.derern | 
&c. b.1.85.þ. 10.96,97. 7 ws : 
VVhere: warranty in law is. extinguiſhed; 
a of no efte&, by warranty in deed, or nor: 
24+832, | Ihe Sh In 2 
V Vhere warranty of land, extends to Rent, -_ 
Common, or &c. to vouch or rebutrby ſucht : 


warranty. be2.47.b.1o 979. £7465 bor 
Where warranty collateral binds the right 
for ever, ſothat a man may make title to lar 
by it. b.10.97.b.8.53- ws 
Where warranty tO two 
ken, and conſtrued ar fevera 
tir. Voucher, and Expoſition.  _ -. 
VVhere-he that is in of another eftate then, . 
&c, ſhall nor haye avail of warranty. b.1:1 22: 
136. b.3.62,63. ſce tir. Counzerplea of warran« 


tY. , - 
VVhere. he that comes in the poſt, by at of 
law, ſhall take avail of warranty by youcher, or 
rebutrer, or not. b.1.2.122.125.128,135,136« 
b.3.62,63. bs; 2.p.18. ſcerir. Aſſignee. 
VVhere warranty is extipguiſhed, and loſt by 


b.5.2. p.8-19. ſee 


a&of law.b,1.98.h:6,69, | 


Where warranty is extinguiſhed by a& of 
the parties, as feoffmenr, relcate or parrition.b. 
I. II2. 128, Þb,6.12.b.8. 75. 154. ſeeRes 
leaſe. | mM 
VVhere warranty is extinguiſhed or ſaſpet- = 
ded by act of a ſtranger as dilſcifin,  b. 4. 
I28. 

Where- warranty diſcending upon a womatt 
covert ſhall bind her for ever, or not. b.1. 67. 


Where ap infavt is bound by warranty colla- 
teral diſcended upon himduring his nonage.b.r, 
69.140. ice tit. Enfant. - | 

Where, and in what ations perſonals of 
mixt, warranty collarcral. of the anccfi, of rhe 
plaint ſhall nor bar to reburr the plajar. -b;1o, 


7. 

How a warranty ſhall run upon a fine levied 
by two or more, of to rWo,or more.ſce tir. Fines 
of lands. INT Ts. 

Of achartelreal, and where.the leffee ſhall 
have a wric of Covenant, againſt his leſſor, upon 
being oured upon ſuch a warranty. fee tit. Coye- 
nant. 

VVhere heirs are not bound to warranty 
withour expreſs mention made of rhem in the 
clauſe of warranty. fee tir. Heir. 
 VVhereupon warranty by two or more, the 
ſurvivor only ſhall be charged, and render in 
value- or not. ſee tit. Recovery in value. 


Bot, b.9.74-7 I, * (OTE 22:b.5:2-P.17,18... 


Gg VYhere 


joyntly, ſhall be ws = 7 ; 
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Where a man or woman ſhall not be rebut- | 
ted by warranty, unleſs he or ſhe be heir at rhe 
common law. ice Rebutter and Voucher. 
Where, and who ſhall rebut by warranty, © 
agree, or as aſſignee of aſſignee, or as heir of 
the aſhgnce, where,and who nor.ſee tir. Aſſignee. 
Where the Aſſignee (hall vouch or rebur 
upon warranty, without ſhewing the deed, or 
vor. ſee tir. A{ſpnee,and Monft.cf deeds. 
Where he that reburs by warranty , may 
convey by que eſtate, without ſhewing how, or 
nur. fee Qxe eſtate. , 
Where a condition annexed to warranty , 
that he ſhall nor vouch, or not rebut by war- 
ranty, is good, or not. ſee tir, Condition repug- 
nayt there. | 
Where warranty made to many, may be 
darrained by one alone, or not. ſce tit. Coun- 
terplea of , warranty. 
Where warranry is extinguiſhed and loſt, by 
retaking as high an eſtate of the feoffee as he 


* gave. ſee tit. Voucher. 


Where a coparcenor ſhall have aid of his 
companion, to darrain the warranty, or not. 
ſee 11t. Aid., . | | 

Where warranty col'atezal ſhall be avoided 
by entry, or continual clazm. fee tir, Continual 
claim. wy 

Where the Lord fhall hive benefit of the 
Ry, made to his villein by youcher or re- 
but.er. fee tit. villenage. 

Where a man cnters into warranty freely 
without proces. ſec rir. Vouther. 

Where a man may vouch one or two by a 
Jjoynt warranty made at his eleCtion, or not. 
ſce tir. Voucher. | 

Where the voncher may enter in the war- 
ranty, ſpeciatly ſaving to himſelf his a&ion, 
rent, right,or &c. ſee tir. Voucher. 

Of warranty with aſſets, and all the matter 
concerving aflers by diſcent. fee tit. Aſſets. 

Of recovery in.value upon warranty, and 
the whole matter concerning It. ſee tit. Reco- 
very in value. : : 

.. Of voucher by warranty in deed, or in law, 
and all the matter concerning voucher. ſee tir, 


- Voncher, Counrerpleaof voucher, and Coun- 


"A 


terplea of warranty. | 
' Warranty of Attourny: 


Form of entry of warrant of Artourny in 
Precipe quod reddat, of a meſſuage, mill, wood, 


- or &c. b.4-87. 


Warranty.of Charters. _ 

Form of the writ; and what matter 15 ſuff- 
cient to abate ir, whatnot. b.8.q8.159- 

In what County the wnrt of warranty of 
Charters ſhall be brought. b. 9.3.ſee cit. Writ. 

'Where the writ of warranty of Charter 
lies, and'fhall "be maintained- by an aſſignee. 
b.$.2.p.16, 17. ſec tit. Athgnee. | 

Where ir lies for the heir of rhe aſſignee, or 
aſſignce of the aſſignee. b.g. 2.p.16,17. fee tit. 
Altngnee. | ENee”'S 

"Where the writ of wa of Charters 
' ies before a man be impleaded , and the judg- 
ment upon it. b. 8. 134. ſee tit. Recovery 1n 
value. | | 

Where he who is in of another eftate, than 
'that to which the watrapty was made , thall 
have, and maintain a writ of warranty of 
Charters, or not. ſee tit. Warranty, Aſſignee, 
Counrerplea of warranty. 

Where the writ of warranty of Charters 
ſhall be general, and the Count ſpecial. ſee tit. 
Writ. pms 

Where the writ of warranty of Charters 
lies, and is maintainable becauſe of homage an- 
ceſtrel. ſee rir.Counterplea of warranty. 

Where warranty of Charters lies, and ſhall 
be maintained becauſe of homage anceſtrel. 
ſee tit.Counterplea of Warranty,andExchange. 

"Where, and when lands ſhall be bound to, 
render iv value,-by ufing the writ of warranty 
of Charters. ſee above, and tit. Recovery 1n 


| fion for Jefaulc, 
rournment, b. 2. 35-68. b.4-70. beg-2. PL13e 


tersa fine may be levied. ſee rir.Fines. 


: Wafte. 

Form of the writ of waſte, and where in 
the tenet, where in the tenuit. b.4.6.8, b.g.2. 
P- 12. 4575-115. b,6.44. 

- Where one writ of waſte lies, and ſhall be 
maintained upon ſeveral leaſes. þ.8.89, ſee tit. 
Writ twice. IE | 

Where'a tenant 19. common, or joyntenant, 
may have an attion' of waſte againſt his com- 
panion, &c.b.11.49.82.ſee tir. ſtat. W.2.c.22. 

Where, and upon what leaſe the writ fhall 
be general, and count ſpecial. ſee tit. Writ, and 
Leaſes twice. | | 

Where, and againſt whom in a writ of waſte 
the- ſtature ought to be rehearſed, &c. againſt 
whom not. ſee tit. Aion upon the ftar, and 
below. fy 

Againſt the Pernor of profits. ſee tit. ſtat, 
11 H.6.c.5. and the expoſition of it there. 

Where the husband and wife ſhall joyn in 
ation of waſte, and be ſued joynrly. b. 5. 2. 

-$9. and I15. ſectit. Baron and Feme, and 
joyningin aftionb.9.72. 

Count in the writ of waſte, and what is 
good, whatnot. b $.2.p.12.77- b.6.68. ſcetit. 
Wrir general, and Count ſpecial. | 

Againſt renant by courteſte, or dower, and 
the bar in ir. b.3.23.h.4.62.b.5:2.p.13. b.6.37. 
41-43-b.9.142b.11.83. ſee below. | 

Bar in waſte againſt the tenant for years, or 
life, &c. where good for the mean eftate for 
life, or years, or not. þ.2.92.b.5.2,p.76.b.6.37. 
b.10.44-47% . mY 

Bar mn waſte by accord. b.q.1.b.6.43,44- ſce 
tit. Accord. b.9.99. - POP 
done by the husband during the coverture, or 
not.b.$.44. ſec tit.Baron and Feme.b.g.72. and 
rit. Joyning in ation. _ : 

Bar in waſte, Hecauſe 1t became ruinous by 
the at of God, and where, or not. b. 4. 63- 
b.10.139,140- b.11.80.84. | | 

Bar in waſte by ſale, or grant of the rever- 
fion to > arid gg 
- Par in wafte by releaſe, or confirmation, or 
8c. or not. b.o9/140,141. _ w 

Bar jn waſte by the clauſe In the deed 
(without impeachment of waſte,) and' where, 
and how tobe conſtrued. b.2, 23. b.4.63-b.9.9. 
6.11.83. ſee th. Expoſition. | : 

Bar in waſte by the g of the rever- 
atrournment. ſee tir.At- 


nE7 ICS: 8.94. . | 
Bar in waſte for reparation made before the 


- |a&ion brought.b.g:2.-p.119+. 
What ſhall be (91d waſte in houſes, walls, or | Nuſa 


other things about the houſes, what not, b.q. 
63,64- b. $-2:P.119. b. 2.92 b.6.43. 

Where, and what a& or thing ſhall be ſaid 
waſte in lands, where, and what not. b. 4.67 
68.950.b.5.2.P.12. | | , 
." 'Where, and what a& or thing done ſhall be 
ſaid waſte in trees,or woods 3 where,and what 
not. b.2.92: b.q.63-69. b.11.45-48.82. brig 


fiable for amending, repairing, or g 
anew, add where, or not.b.11.82.  -/ 
Whicre ARion of 'waſte lies nor againſt te- 


nant by Elegit, ſtatute Merchant, or Staple. 
b. 6.39. by | 

Where waſte lies againſt Executots. b. 5. 2. 

© + FT 

F Where it lies not againſt tenant in tail, after 
poſſibiliry of iſſue extin. b.6.41. b.9.139. b. 
11. 80,81. ſce Tail after poſſibility. 

Where waſte lies againſt an occupant. b.6.37. 
þ. 10.98. ſee tir. Occupant. * 
” Where tenant by copyhold may - commſr 


|. {waſte, and ſhall not be puniſhed for it. b.q.25. 


27. twice. b. 5.2.P. 13, b.8. 36. ſeetit, Copy- 
hold. pal ' 

- Tenant at will waſts' in houſes, weods, f&c. 
what remedy for the leſſor. b.5.2. p.13. and tit. 


value. - | {Aion upon the caſe, and tenant at will, 


Where upon- a writ of warranty of Char-| 


Where the wife ſhall be puniſhed for waſte | 


mmm 

Where it lies not by tenant In tail aga; 
| leſſee for his own life, or his graces oj 
whole eſtare. b.2.52.b.3.84. ſee tir. Abeyance; 


Where it lics by the feoffee of the lefſor. + 
I 


after reentry of the leſſee. h.2.68. b.s.2.-p.11 
ſee tit. Attournment. | pet 
| Where a&tion of waſte lies againſt tenant 
1n dower, or courteſie, after they have granted 
their eſtate over, and for whom, for whom not 
| b.3-23.b.9.142. 
Where waſte once diſpuniſhable, ſhall afrer 
become puniſhable by accidents, and by whar. 
b.2.92.b.5.2.p.76.b.8 76. b.11.83. ſec tit.Con- 
firmation. 
How the Sheriff ſhall demean himſelf upon 
a writ to enquire of waſte. þ.4.6c.h.8. i « 
edge quir b.q-65.b.8.152. fee 
Where an infant ſhall be charged and v1. 
_ for waſte, or eflvedenichinder Br! an 
. 8.44» | 
What return of the Sheriff is pood i 7 
of waſte, what not. b.8.1 52. ſee Ce 
VVhar iſſue is good in a writ of waſte. b.3.28 
b.g.2.-P-119. ; 
VVhat 1 a good evidence in a writ of waſte 
upon iſſue joyned, what nor.b.5.2.p.119.ſee tir. 
Evidence. 
Replication in waſte, what is good, what not, 
b. $.2.b477- | | 
VerdiQ in waſte, what is good, what nor. þ. % 
2.P-IT. 
 Judgmenr in 'waſte, what ſhall be ſaid the 
place waſted, and where more ſhall be reco- 
vered than the place wafted.þb.1 1.50. 
At the common law, and the judgment, a- 
gainſt whom ir lies, againſt whom nor. b.4.62. 
mann; O-I16, b.11.49,50-81,82. fee above 


in a writ of waſte. ſee tit. Damages, 
Where Jurors in a writ of waſte 
the view, and how. ſee tit. View. 
Where eſtrepement lies upon a writ of w 
ſued, and when. ſee tir. Kfipodinene, "9" oh 
| Where a condition annex:t to an eſtate, &c, 
that the leſſee, or &c. ſhall not waſte, is good; 
where, and to whateſtate nor. ſee tit. Con- 
dition. | | 
Where ancient .detnean is a 
writ of waſte. ſee tit. Atcient demean. 


ſhall hare 


Water. 


pairing of banks, or &c. by cauſe of which, 
the land of the plaintiff 1s ſurrounded with 
water. b.10:139, 140. fee tit. ARionof the caſe. 
Where a&ion of the caſe or nuſance lics, 
for diverting or ſtopping water to his mills, or 
&c. b. 4-86, [ce tit. Aﬀtion of the caſe, and 


Where uffiſe lies of a piſcary, aud the form 
of the plaint.b.8.48. ſec tit. Demand. 


rer by ferry. b.8.46. ſee tit. Aſfiſe, 

, Form heart treſpaſs and _ ro 
fiſhing in his ſeveral piſcary. b.s.2.p.35. ſcerit. 
Treſpaſs pucary ; P-3 | 


47: 
,Where a&ion updn the caſe lies for ſtopping, 
traverſing, or &c. of a way.b. $:2.p-73» 


Where witneſſes ſhall be joyned to an 1n- 
queft, and the conſequence of 1t.b.9.32 
Where trial ſhall be by inqueſt with wits 
neſſes. b.9.32- % 

Where trial in caſes ſhall be by proofs and 
witneſſes ſufficient, or oor. h.4.74- b 5-2-P-108- 
b.6.20.b.11.39. ſee tit.Condition. - 

Perjury in witneſſes, and how to be puni- 

Where a man ſhall have ayerment withdut, 
to make proof by witneſſes of another uſe, 
than that contained within the deed, or Dot- 
Ayerment, © 

RT VVhere 


Where cots of ſult ſhall not be recovered 


good plea ina 


Where a&ion of the caſe lies for not re- © 


| _ Way. 
Where aſliſe lies of a way, or not b.8. 46, 


Where affiſe lies of a paſſage over the wa« -* ' 
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VVhere uſes may:be averred , and proved 
þy wirnefſes as well upon recoveries Or fines, 
as aſſurances below. ſee tir. Aſſurances. 

VVhere the intent of the deviſor may be 
averred and proved by witneſſes, by matter 
out of the teſtament, or nor. ſee tir. Deviſe. 

V Vhere demurrer ſhall be upon evidence by 
wianeſies. ſee tit.Demurrer. 


woods, trees, timber. 

Where a gift or ſale of trees growing by te- 
nant in tail, ſhall bind the 1fſue, and rhe ven- 
dee may rake the trees, and where, and when 
nor.b.11.50. 

Where a gift or ſale of trees, or 8c. by the 
leſſor, during the term of leſſee for years, or 
&c. ſhall be good, or not. b, 4+ 62, 63. b-11, 


3. i 
- In whom ſhall the property of the trees be 
during a leaſe for years, or &c. in the leſſor 
or leflee.b.4.62,63.b.5.2. p.76.b.11.48.51.8 1. 
ſee tir. Property . 

Exception of trees,wood, or underwood,by 
leſſor, upon a leaſe for years, or 8c. what ſhall 
the exception leave to the lelfee, what to the 
' leſſor. b.q.6 2,53: b- 5-2-p.25. 11,12. b.8.63,64- 
b.1 1.48,49,50. fee tit. Exceprtion, and Reſer- 
vation. 

In whom ſhall the property of the trees be 
during the rerm, upon a leaſe made without 
impeachment of waſte, ſee tit. Wafte, and Ex- 

fition. 

What ſhall be waſte in trees by leſſee for 
years, and what bores the leſſee ſhall have as 
incidents to his leaſe. ſee tir. Waſte. 

Which, or leſſor or leſſee, ſhall have the 
windfalls,&c. during the term. ſee tit. Leaſes. 

How a condition or covenant upon a leaſe, 
Lec. to leave houſes or woods in as good plight 
as he received them, ſhall be performed or 
broken. ſee tit.Conditions. 

Grant of ſo many loads of wood to he. ta- 
ken by aſſignment of the grantor, how to be 
eonſtrued.b.5.2.p.25. 

Where, and of whar trees tithes ſhall be 

id,and of what nor. ſee tit. Attachment upon 
Prohibition, and Tithes. 

What remedy for the leſſor againſt the leſſee 
at will, who cuts the trees, and waſtes the 


woods . ſee Tenant at will,and Action upon Fw 


_ caſe. 
Concerning the preſervation and conſerva- 


_ . tionof woods, copſes,and ſprings. ſee 22 E. 1g. 


c.7- 35 H.8. c.19. tic.Statutes, and the Expoſi- 
tion cf theſe ſtatures there. 

How a condition, or grant, to have 20 loads 
of wood out of a wood, ſhall be performed. 
fee tit.Conditions. = 

Where a demand in Precipe quod reddat, 


or plaintiff in afſiſe, ſhall be of a wood. ſee tit. | 


Demand, 

How, , and in what manner men reſiding 
within the Kings foreſts, may uſe and occupy 
their lands; how, and in what manner nor. 
ſee rir. Forreſts, _ 

Where a grant, gift, deviſe, or &c. by him 
to whoſe uſe, &c. by ſtat. 1 R. 3. of trees, ſhall 
* bee good, or not. ice tit. Uſes, and: Statutes, the 
ſtature there. 

Where trecs ſhall be accounted chatrels, or 
nor. ſee rir.Chattels, 

Where cuſtom of copyhold land ſhall be 

bo and cxtend to woods, .&c. ſee tit. Copy- 
Olds ; 


W:eck. 
. » , Where, and what goods ſhall be ſaid wreck, 
what not. b.5.2.p.106,107.ſce tit. ſtat.W,1.c.4. 
there. : 
. _ Where preſcription to have wreck of the 
ſea ſhall be » and wreck clainied by pre- 
_ ſcription. b, 5. 2. p.106, 1og. ſce tit. Preicri- 


© prion. : 


_ Claim by grant of the King. .$.2.p.106. 

Where the King ſhall have it by his prero- 
gative, and whales and ſturgeons. (ce tir. Sta- 
rutes, and their prerogative, c. 11. aud the 
dooks there, 


Where, and in what time the owner ought 
to clatm, and whoſe nonclaim ſhall not hurt 
them, whoſe ſhall. ſee tir. Conr.claim, Enfant, 
Paron and Feme, and Lacheſfle. , 

How the year and day for: the owner to 
make his claim upon wreck,ſhall be accounted. 


ſee tit.Compuration. 


t2it to the Viſhop. _ 

Where the writ ro the Bithop ſhall be a- 
warded for the defendant upon the plaintiffs 
writ abating, or not. b.7.27- 

Where the writ to the Biſhop ſhall be a- 
warded for the defendant upon nonſuir of the 
plaintiff, or nor. | 

Where the writ to the Biſhop ſhall be a- 
warded, where the Church is full of the colla- 
tion of the Ordinary, or &c. and that as well 
after the ſix months as before. b.6.29 49, 50. 
= = Preſentment to a Church, and Encum- 

cnt. 

Where the wrir to the Biſhop againſt the 
plaintiffs or defendants, ſhall be awarded, and 
though it be awarded, execution ceaſe nnril 
iſſue joyned by the other be tried, or not. b.6. 
49-b.7.25.b.10.54.ſee tit. Judgment. 

Where upon the writ to the Biſhop, thein- 
cymbent ſhall be removed, or not. b.5.29, 30. 
49,50,51,52, ſce tit.Eacumbent. 

Where, and upon what plea of the Ordi- 
nary or incumbent, the writ ro the Bithop ſhall 
be awarded, or not. b.6.49. b. 7. 25. b.1o. 


54+ 

Where the writ to the Biſhop ſhall be a- 
warded to the Biſhop of the dioceſe , 8&c. or 
not; bur to the Metropolitan, or Vicar gene- 
ral of the Biſhop, or warden of the Spiritual- 
ries, the ſeat being vacant, or not. þ. 6. 49+ 


uw 
oo 


_ Where the writ or. proces awarded to the 
Biſhop be returnable, and are to be returned 
by him, and what ſhall be. good return. þ.6. 
52. 

Where the writ to the Biſhop ſhall be a- 
warded upon iſſue never accoupled in lawful 
matrimony, and what certificate to the Biſhop 
upon this ſhall .be good, what nor. ſee tit. Cer- 
tificate of the Biſhop. ; 


baſtardy to be tried, or not. ſee tit.Baftardy. 

Upon refuſal of a clerk preſented, and to 
whom, &c. b.$.9.11, * 

Where to be awarded upon trial of iſſue 
joyned apen admiſſion and inſtitution, or nor, 
ſee Trial. , | 

Where tobe awarded upon iſſue joyned uj 
on inſtalling, or nor. ſce Hl Trial. es: 

Where to be awarded upcn iſſue full, or not 
full, or nor. ſee tit. Trial. 

Where to be awarded to try the ifſue v 
profeſſion or deprivation. ſee tit. Deprivation, 
and Trial, | 


or notable. ſee tit. Trial. | 

Where to be awarded t6 certifie excommu- 
nication, and what certificate of the Biſhop of 
excommunication. ſhall be good and allowable, 
what nor. ſee tit. Excommunication. 

Where the writ to the Biſhop ſhall nor be 
awarded till collufion be enquired in Quare Im- 
_ ſee Execution, Judgment, and Collu- 
10n. 

Where the writ to the Biſhop ſhall nor be 
awarded for the defendant withour title made. 
ſee tit, Title, : 


Watt. 
Whence called a Brief. b.3.44. b.5.2:P-127- 
b.10.Epiſtle. 
Where the King or Queens writ ſhall abate 
for fault of form, falſe Latin, or matter, or nor. 
b. 7-30,31, b.8.26.156, ſee tit. Amendment. 
Where a writ ſhall be with force and arms, 
or againſt the peace, withour with force and 
arms. b.q.11.b.9.11.50.76> 
What [name ſhall be accounted a narr= of 


dignity, and where a man or woman ſhall be 
« 


Where to be awarded to the Biſhop upoh | 


Where to be awarded to try the iſſue able, | 


45 


not. b.3.1, 


named in a writ by ſuch name; 6r nor. Þ.4.1t2, 
bi6. 53, 54- b+7-15-34-b.8.16,17.b.9.117.ſce tif 
Name. + | - 
By what means a body corporate ſhall he- 
named in a writ, by or againſt ir.b.6.65; b.t1; 
20,21. fee tit. Corporation, h.10.126, | 
Where the Maſter of an Hoſpital, Dean, or 
fuch hke; ſhall be ſued by name, withour the 
name of any Church; and where they ſhall be 
fued by ſach name. b.11.20,21;22; | 


Where in a writ the plaintiff or defendant 


{are to be named by their ſurname, or nor.þ.1 1. 


22, ſee tit. Corporation. | 
Where a Monk; Fryar, of Canoh; of Subs 
prior, ſhall ſue and be ſued alone,withour their 
Sovereign, or not. b. 74,75. ſce tit. Abbor. 
Where the Monk thall have ar ation as 
gainſt an Abbot or Prior, the Chapter- againſt 


che Dean, oc Vicar againſt the Parion. b.4.1f, 
{b.3-7.457 $- : 


Where the price and value of a thing ſhall; 


and ought to be put inro a writ, and by what 


words, or nor. b.8.125.3.9-55. 


Where ſurpluſage in the writ ſhall —_— <3 


or not. þb.7.40 b.8.26. ſee tir Yariance, 
Surpluſage. - | 


abate for ir.b.8.49. Regs 
Where a man ſhall joyn two wrongs in one 
wr, or two things of teveral natures, of de- 


mand land by ſevera] titles , or nor, in one 


writ:b.8.87. fee tit. Joyning in aCion.: 


Where Iit-is a govd plea to abate a writ, to 


ſay, there are two towns, mannors,or ch 
and none wirhouc addition. b.6.6 5,66. 
Where a writ ſhall abate becauſe purchaſed; 


hanging another, and when a writ [hall be ſaid Ng 4 
to hang, when, and where not. b. 4. 47. b-$.24 


: W ; If 
ſhall, and . of © 


P-47-61.b.7.30. | 
In whar places and cotintics writs 
ought to be brought. b.7.1,2. i. ORIG; 
Where a writ {hall be brought in the cons 
fine of a county, and what writs , and” what 
nor. b.4.4-b.7.3. PEEP 
Where a Forſpriſe ſhall and ough 
a wrir, or not. þ.$.2. p11. b.1I.# 


*. 4; 


want of a ſyllable, where the plural number is 
put for the ſingular, or contrary, or not. b.4s 
40+ beg. 2.Þ:4 5-121. b.7-27. b.8.159. b 9g 48: 
b. 10.133.ſee tir. Falſe Latjn. F 

Where a writ ſhall abate fo? defaulr or omiſs 
ſion of matter, and whar ſhall be ſaid marter 
to abate a writ, what not. þ.8.38, ſee tit. Fors 
medon. BY "= 

Where, and in what wrirs darrein feifin in 
the demandanrt himſelf, or in another to whon! 
the plaintiff hathnor made himſelf heir, ſhall 
abate the writ, and in what nor. b.6.7,3.88.ſce 
tit. Formedon. obey ES 
Where a writ ſhall abate by at of rhe King 
or Pope, as by making the plaintif or defen« 
dant Knight, Biſhop,or &c. b.6.10. b.7.27. 
Where a writ ſhall abate by reſignation, ha- 
viog the writ, or not. b.3.78. ſce Collufion. 


ſhall abate a writ, or nor. b.8.132,133- 
Where a writ ſhall abate in part. b.11. $5 


bY , - 
Where a writ ſhall abate by confeffion of 


tion, or not. b.z.1. b.5-2-P-18. b.9.53- bs 


Where a writ- ſhall abare againſt one plain- 
riff or-demandant, and ftand good for the 0- 
cher, and where ic ſhall abate againſt both. b.s. 
2,P-18.97,98. b. 9.159. * | 

Where a wrir ſhall abate by death of a 
ſtrarger rothe writ, or nor. b.7.29,30- | 
Where a writ ſhall} wholly abate by death 
of one of the plaintiffs or demandanrs,tenants. 
or cefendants.b.5.2-p.18.97- | 

Where the yerdi& ſhall abate the wrir, cf 


Where 


$3e, - Wn, 
Whete a writ ſhall abate for falſe Latin for 


the plaintiff or demandant, or by his replica- . 


» 
po 


\ 


Where a recovery or entry by a ſtranger - 


Ai CA 
*» 1": 
#73 
- 


"BY 
» 


Where a writ demands one thing twice, or ES 5 
one thing out of another, not good, - and ſhalt _ _ 


Where the Court of Office ſhall abate the 

vrir,though the party make default,ſay nothing, | 
or will affirm jr to be good, or not. b. 3.81; 
84+ . 

*x here a-Writ ſhall abate by death- of the- 
King or nor. b.q.29,30.ſee tit. Statutes, 1E 6.c. 
7, there. 

Form, of the writ of debt by or againſt Exe- | 
cutors-&r Adminiſtrators, and what matter ſhall 
bz ſufficien: to abare it or not. þ.8-159- b9.3 Te] 
lee tir. Debr.b.g.2-p.32-35. | 

V Vhere the: writ ſhalt he general and Count 


ſpecial. b. 1.2. 47.b.5.2.P-35-61-192-þ.6.7 54 b.8. ]. 


33-48, 49:b-10.136.b-11.80b.1-112-137. 174- 
b. 2-37-b-5.2-P.34+-127+ 
What writs comprehend. the tele, what not. 
b.$.85 87. ſeetit.Formedon. b.5.2.p.53.b.9.11. 
Where a writſhallbe good becauſe of: intend-' 
m=ar .or vot« b.3.44:b.8:119, ſce tit, Enrend- 
MeEBT. , 
Of 4fliſe, - and what rrarter js ſufficient rg a- 


T he TT able. 


— — 


abate } ir, whatnot. b.s.2,p.18.97.127.b.8.86, 


Eſchear. 

Writ of eſſevit, and what matter ſhall be ſuf- 
ficient to abate It, what nor. þ.8.86: ſee tit. Ceſ- 
ſavit, 

VVrit of ©. Inpedit, and what matter is ſuffi- 
cient to abate i ir, what nor. b.s.2.p.97,98- b.6. 
45-b.7.25,26,27.31 lce tit. Qimpedst... 
Writvof debr,- and, what marter. is ſufficient 
to abate them, ſce-tit. Debt, , , 

Writ; of waſt, ; ard what matter is ſufficient to 
abate them.ſce .tir.-Walt., 

The order to be obſerved i in ni of Prgcipe 
quod redaet., for the parcels and ings demanu- 
cd, and where the writ ſhall abate he Soger- 


| ing them or nor. ſee tit. Demands. 


Where a writ ſhall abare for joyning or not 


bate jt, what not.b.4 37- b. 7 3: 24, bs, 49.ſee tit. 
Aſſiſe. 


Where'a writ. or plaint ſhall be i0 the disjun- | 


&-ve, tuch thing, or ſuch thing, ar vor. b.2.37:b- 
5s 2,p.40-42 b.6.36.b.10. 27,128, lee tit. De-! 
mans, Annuity, and Plaint.. -- 

Of maintenance, and what matter ſhall be ſuf-/ : 
ficient to abate ir. b 3.1.ſee tit, Maintenapce. 

-Form-of the writ, of Valour of Marriage, and: 
where. ir hes. or not. b.$-2: P-L204 b-079+ 75: 
ſe tic. Ward: 

Where and whit writs abate for def. of form, | 
vwhar not- bg 48.457.150-fee pit; Form, 

Form'of a; peas, and what marter is lufficient 
to Rp hem, wbar.not big-39- 47-ſee tits Ap- 
prals-; -; 
: Writ of ; aRien y pen the aſe; and, what! mat- 
ter is ſofficient to.abare it jt, what nor. b.5.2.P. 

37.fec tir. 4 Fon cf the caſe and variance. 

Writ of covevanc, and what matter I tuffici- | 
ent to abate 1 Ir, what not. b.5-2-p-18.ſce tit, Co- 
venant. 

Vvrit of Tower and rhe form of ir, and what: 
-matter isfufficient to abare ir,whar not-b.6,57.b. {1 
7-38 b9.r " hy it. Dower. . 

Vvrit ot and what matter is ſufficient | 
| to abate it. b.3.1,2. ſee tit. Error. 

- Writs of Formedon i in diſcender, remainder, | wris 
or hoacaat and what Meer is CE. t0@- | 


- 4 ” . 


| rel 


Joyning in aGtion. ſec tit. Join, in Action, and 
Baronand Fem. ' 


fon or place. ſee. tir, Miſnamin R- 
Where a _ ſhall, abate {CI of the 


| deed, obligation or recatd, or nor. ſeexits” Va- 


riance 


"Where a writ ſhall be made good by relation | 


of words or.nor, ſee tit, Relation. 
Where the wrir of Precies quod riduat lies of 
an, Advowſon,ſee tir. Advowſ, , 

Whicre a Precipe quod reddat Hes of: a pord- 
on-of land, croft, cottage, garden, pr C&6.-OI, Bot, 
{ce To 4 PR 3 
In ere and W writs tx up! Fl tes,oug to 
[ ER. 6 og ere and whar not. 

e n tc 

3 M6 an far aRion giver 'by fatinees. 
ſhall be ſued and maintained ' within a franchiſe, 
where and what.nar, ſee tit. Aﬀtionupon Stat, 


Where a writ ſhall abate for def. of form, or 
not. ſee tit. Form. 
Saks.) THNGIINY ritmay ak 20 acres 
v©.or-three parts, or the moic- 


Per,culs is nl Tien nts 


Writ ofeſchear, and what martrer ſhall be ſuf- reted to the Sheriff, notwithſlanding he }; 
ficient ro abate it, Phat nor, b. 8.86.89. ſcerirt, plaintiff or def. or nor, 


Where a writ ſhall avare for-miſnamivga per-| 


is LR 
bate them, b,$.85,87.1.59. ſee tit.. Formedon. | ſhall be put into a writ or plaipt, fee tir. 
Wrir of ward,and what matter is ſufficient to |and Appendaur. 


laine, 
Where a writ original or judicial ſhall he 


be \ 
bur to the Coron:7s, {6 


tit, Coroners. 

Where a writ of debt,ſhallbe inthe debet ard 
detinet, or in the detinet only. ſee tit. Debt. 
Where a writ or1ginall Or judicial ſhall be 
amended or not. ſee tit, Amengment. 

Where and whar writ les, or ſhall be ORIn- 
rained, by or againſt an allignee. ſee tit. Af. 
gnce. 

Where and what wrir lies, or ſhall be main. 

tained, by ar.againſt an Ordinary. ſee tit. Ordi.. 
nary. 
Of limitation _of ti timein a writ, and where 
and which are r6 comprehend, and make men. 
tion of time of limitation, which nor. ſee tir. Li- 
mita:10n, 

Where a man may have and maintain one 4- 
(ion or other at hiseleRion upon the ſame Caſe, 


'[or not. ſee-tit. EleRion, 


Where and what pleas i In aoatement of a wrie 
ſhall the diſſcilor have or nor. ſee tir. Difſeiſin, ; 

What pleas the incumbent ſhall have in abate- 
_ of a 2.lmpedit, what not. ſec tir, Encum- 

nt. 

What pleas the Biſhop ſhall have in ” 
dit, what wor, ſee tit. 0. die + 

The manner of judgment. when a writ abates, 
lee tit. Judgment. 

» Where. the writ abates not but Judgment 
ſhall be given againſt a dead man, ſec tir, Jadg- 
ment. 

| How-and t6 what day ſhall a writ haverelati- 
on, ſce tit, Relation. | 

iracy, and what 


Fary. of the writ Na 
matrer ſhall- be ſufficient roabare it, what not. 
ſee tir, Conldnaer en | 

Where 15 days muſt be berwhat the Teſte of 
or |a writ and the return, and in what writs the 
ſurnmons or.actachment muſt be 15 days before 
the return, in what ndr. ſec tit. Day, 

Writ of Scire facias, . and whar matter is ſuf- 
ficient to abate ir, what no, ſee. tir; 6 FO, ſacigs._ - 

Of Morrd'anceſt. and the farm of what 
watcer-ſhall om. io " ciara 


JEET, Mortd'anceſt, _ 


y; Are recited m the Preface corhe Frach ook of the Report as of NG « D. co KE 


-Knight,C Gr, 


F 


La _ E cnanihe : byes way the memory T 
neſt c Andcontaining-rhuch mats, 
SR i ſee Prowm:b. __ pry ory 
The niirrour of Juſtices, - © whe before:the Cooqueſt 


butlearned Mr: Horn added many things to it inthe tine of Z:1. - -;/, 
_ Glanvilwrote in the time” of H.2.ſee Preface,/b3 & 16... 
© > The treatiſe called che vid- Tenures, writ about the fame time of 62 FY 
Braljoh wrir abouttheend of the reign of 8-2. -- | 
_ -*þ»- Briton, atiother=7uſftinian,' compoſed and publiſhed his: 
Work the my year of E.1. This 7obn was Biſhopot derſerd. pour 
The Book' called'Fleta wascompofed by a man experienced | in our | 
Epiſt. 0 the 10. b. theAuthour lived 1 in 


Law. Vhence called Fleta, fee 
the rime of the Kings, £.1:& £24 - + 


The Book intitled Novel Tales, or narrations wa was ; publiſhed above thel: 


beginding of the reign of F.3. 


ofr''e King, E.g. -- 


Sir John Forteſcue Knight, avid Ohancellor'of Englovd, made S com- 
mendable Book of the praifes of the Laws of England inthe time of 92 Þ- 
Theabridgmeti of Statham a Jearnedand ſage 1 manin thecommon ſaw,]by. 


was firſt publiſhed in the reign of Ring-H6. 
©:Theabridgment of the: Book of A 
of H.6. the Authour unknown. 


Ple,1 laghe time of the (aid King HG. +: 


\ 


© The Old Natura Brevinm after the new Taleyas publiſhed 1 in the reign 


+ publiſhed; about the Fanie time 
* 7 itf1etons Tenures compoſed by Thomas Litter of the Janer Tent 


" ai , twat; . 


Fav. 
k.:. 


a, wh 6 | The dbrdeme 'of 


(1; 


OG 
th 3 > 


of King H.8. 
21 of H.8.: 
the 


els on 9%. . 
©, 


Ti S268 C5 bb 
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F «1 


Stamford : This Book'is divided into.two parts, 
Crown, the other of the Kivgs Prerogati 
:| firſt publiſhed by Sir #i1130m. S:amſord Knight, one of the Juſtices of the 
|Courtof pron. 5-1) bong of Grdits- 


ment and the Book of Entries, were #0] 
of the Common-Pleas fo of he Bok 
Te Hao 3 was the SR: of the Boo 


ET i 7 Words. . 


Mr Anh rite re pubiſted when he yas 


|; atlaw, che 11 year of H.8. ;;; -, 

5% "a alſo ou. road Book ealled Natura Breuiun, when he 
t 

26 year ofthe ſajll King H:8. 

> pn 9-2 , r bad for Author ofir 4 difrearons ealled 5. 

23 of H.8. 

'A Treatil 6 of the power of the Clergy,and the lawsof the Realmpub- | 

Aſad. beforethe 26 year of the ſame King, 

+ The little Treatiſe of the manner of holdipg. 

, and Hundred, &c. Returnof Writs, Charter of Fee, &c. and Ordivan- 

5 fopthe Fees in the Exchequer, were all publiſhed in the end of the 


Law, and dignified Fu the ide 


Court Baron, and Leet, 


Book called The diverſity of Eourts, as compiled afrer the year 


-ane of the Pleas of - 
ve, but the Second Parr was 


a ws learnedly compoſed 

rYemple in the rimeofR. E4.6. 

able to Fitz-Herbets Abridg- 

by william Raſtall a reve- 
uceen Mayy. 

called the Terms of 
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